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Summary y 

Thee theme of this study is constitutional review, where constitutional review refers 
too the judicial testing of formal legislation against the Constitution. This kind of 
revieww is prohibited in the Netherlands under Article 120 of the Constitution; but 
aa private member's bill arguing for a partial lifting of the prohibition on such 
revieww was published on 11 April 2002, and as a result, constitutional review has 
againn become a focus of political interest. However, the issue of constitutional re-
vieww is interesting not only from the political perspective, but also from the per-
spectivee of philosophy of law. The reason for this is that there is a problem of le-
gitimacyy associated with constitutional review. This study has focused on the 
questionn of the democratic legitimacy of constitutional review within the philoso-
phyphy of law. Since the decisions of the directly democratically legitimated legislator 
couldd be set aside through constitutional review, there is a tension between con-
stitutionall  review and democracy. The question at issue in this study has been 
whetherr that tension can be resolved. Can constitutional review, as an institution 
withoutt direct democratic legitimation, contribute to strengthening democracy, 
andd what is the role of methods of constitutional interpretation in that process? 

Thiss study has analysed five normative theories on constitutional review, those 
off  Maus, Ely, Habermas, Dworkin and Unger. These theories present differing 
assessmentss of the relationship between constitutional review and democracy. 
Onlyy Maus takes the view that constitutional review and democracy are not com-
patiblee with each other. She denies that constitutional review can make a contri-
butionn to strengthening democracy. Maus advocates a position of democratic legal 
positivism.. According to that position, the sole way that popular sovereignty can 
bee expressed through statute. The basic assumption in this position is that in a 
democracyy the legislator is the highest state power. The primacy of the legislator 
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mustt not be undermined by constitutional review; if that does happen, it results in 
aa restriction of democracy. 

Mauss challenges the central assumptions that have to be adopted in order to 
formulatee a normative theory of constitutional review. These are firstly the con-
stitutionalistt assumption that even a democratically legitimated legislator is 
boundd by higher law, and secondly the assumption that democratic decision-
makingg processes do not in themselves provide sufficient guarantees for just laws. 
Mauss takes the view that the democratic legislative process does generally function 
properly,, and that citizens' interests and needs are usually represented equally in 
thee democratic legislative process. She argues that the legislator takes account not 
justt of the interests of the majority, but of minority interests too. Therefore there is 
noo need for a form of constitutional review that is aimed at correcting the 
democraticc legislation process. 

Mauss distinguishes the relative areas of competence of the judiciary and the 
legislaturee with an appeal to the difference between law and politics. The method of 
legall  construction that Maus proposes treats the law as strictly binding. The 
courts'' role is merely to implement passively the law that has been created by the 
legislature,, and any independent contribution by the courts to the process of con-
struingg the law is seen as undermining the principle of popular sovereignty. The 
judge'ss influence must be as limited as possible to guarantee the rationality of 
legall  decisions. Maus rejects constitutional review because of the clearly political 
characterr of that form of jurisdiction. 

Ely,, Habermas, Dworkin and Unger take the view that constitutional review 
andd democracy are in fact compatible with each other. Since the democratic legis-
lativee process does not automatically guarantee the equal representation of inter-
estss and needs, constitutional review must be directed towards correcting that 
process.. In this way, constitutional review can make a contribution to strength-
eningg democracy. Interpretations vary on how this can be achieved. 

Bothh Ely and Habermas consider that certain interests may be excluded by the 
legislature.. In their view, this results from occasional stoppages of democratic 
legislativee processes. Examples of such stoppages include discrimination, exclu-
sion,, social inequality or systematic distortions of communication in the discur-
sivee process of opinion-formation and will-formation. The result of these stop-
pagess is that citizens' legal equality as regards their participation in the political 
processs does not necessarily imply actual equality. From this, Ely and Habermas 
derivee two tasks for the judiciary: firstly, they must review rights of political liberty 
carefullyy and ensure that the political system remains open to the same extent for 
everyone,, and secondly they must protect the rights of minorities. 

Thee task of constitutional courts is defined by Ely and Habermas procedurally. 
Thee sole task of courts is to perfect the democratic legislative procedures. On the 
otherr hand, value judgements on content must be left to the legislature. To avoid 
exceedingg their powers, the court must not test the constitutionality of the results 
off  the democratic legislative process, but only the constitutionality of the democ-
raticc legislative processes themselves. Ely and Habermas argue that this is a way 
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too prevent the judiciary passing judgments on disputed legal issues. They take as 
thee criterion for the rationality or irrationality of the actual political process an 
ideall  concept of democracy that is free of stoppages to representation or communi-
cation.. While Ely advocates a utilitarian concept of democracy, Habermas advo-
catess a deliberative concept of democracy. 

Elyy argues for two methods of interpreting the constitution, namely an 'inter-
pretivist'' method for clear, strict constitutional provisions and a 'representation-
reinforcing'' method for vague or open-ended constitutional provisions. Ely con-
siderss that while clear constitutional provisions may be applied strictly, in the case 
off  vague or open-ended constitutional provisions the court must invoke the pro-
cedural,, representation-reinforcing values that can be derived from the normative 
corecore of the whole constitution. The interpretivist method may be compared to the 
methodd of positivist judicial construction argued for by Maus. Using the second 
method,, the court investigates how in the specific case citizens' representation and 
participationn can be reinforced. 

Forr his part, Habermas advocates a hermeneutic view of the process of judicial 
construction.. In his opinion, interpretation by the courts is of necessity creative 
andd constructive by nature. He delimits the powers of the judiciary and the legis-
laturee from each other using the distinction between justification discourse and 
applicationn discourse. Whereas legal norms are justified in the justification dis-
course,, the application discourse investigates which of the legal norms so justified 
aree to be applied in the concrete case. In his formulation of the application dis-
course,, Habermas closely follows Dworkin's description of 'law as integrity'. Like 
Dworkin,, Habermas believes that legal decisions must be taken on the basis of a 
coherentt whole of principles. In the application discourse, the judge proceeds on 
thee basis that all the valid norms ultimately form an ideal coherent system, and 
thatt each application situation permits exactly one correct answer. When reaching 
aa legal decision, the judge weighs the principle of legal certainty and the legitimacy 
requirementt against each other. 

Dworkinn too considers that constitutional review can make a contribution to 
strengtheningg democracy. He denies that there is a tension between democracy 
andd constitutional review, arguing that both constitutional review and democracy 
aree directed towards the principle of 'equal concern and respect'. This principle 
includess both the formal, restrictive principle that everyone has the right to equal 
treatmentt and the material principle that everyone must be treated as an equal. 
Dworkinn argues that the overarching principle of 'equal concern and respect' 
formss both the foundation of democratic institutions and the foundation of rights 
off  individual liberty. 

Evenn if democratic institutions are directed towards achieving 'equal concern 
andd respect', this does not automatically mean that actual political decisions are 
democratic.. Firstly, only the decisions of the majority are expressed in the political 
decision-makingg process, and secondly the focus in political decisions is on policy 
arguments.. This can mean that the political process does not take sufficient ac-
countt of the principle of'equal concern and respect'. The principle of'equal con-
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cernn and respect' provides an output criterion for democratic legitimacy, and 
Dworkinn argues that it is the task of the court to test political decisions against 
thatt principle. As long as the court tests political decisions against that principle 
theree is no conflict between constitutional review and democracy. 

Likee Habermas, Dworkin advocates a hermeneutic view of the process of judicial 
construction.. And Dworkin too considers that legal decisions must be taken on the 
basiss of a coherent structure of the law as a whole. Here, Dworkin employs the 
imagee of Hercules as the superjudge who has infinite time and knowledge at his 
disposal.. When taking legal decisions, the judge weighs the element of 'fit ' and the 
elementt of 'justification' against each other. By the element of 'fit' , Dworkin 
meanss that the judge takes the decisions that fit  best with existing law. The ele-
mentt of' justification' calls for the judge to take the decisions which provide the 
bestt justification of legal practice in the normative sense. Like Habermas, 
Dworkinn believes that there is always one correct legal decision possible for every 
case. . 

Finally,, Unger advocates a broad or strong concept of democracy. He describes 
thiss concept of democracy as 'empowered democracy'. The principle of this concept 
off  democracy is that all areas of society are opened up to democratic politics. Fun-
damentall  issues should not be banished from politics, but they must be the subject 
off  collective deliberation and argument. Unger argues for democratic experimen-
talism,, that is for finding and developing alternative institutions and practices. He 
considerss that the actions of the courts too must be directed towards finding alter-
nativee institutional possibilities. In this way, the judge becomes a participant in 
thee democratic process. 

Thee method of construing the law advocated by Unger is the method of reason-
ingg by analogy. That is, current cases are compared with similar cases from the 
past,, rather than being based on a general legal rule. Unlike the dominant ration-
alizingg legal analysis which is criticized by Unger, the analogical method does not 
conceall  the deviations and inconsistencies in the law. In addition, this method 
providess the court with the possibility of developing institutional alternatives. 

Ungerr advocates a normative pluralistic view of law. In his opinion, the law is a 
wholee consisting of conflicting norms, principles and values. There are conflicts 
nott only between legal rules, but also between legal principles. According to Unger, 
jurisdictionn is a form of politics by other means. Jurisdiction cannot be 
democratizedd by applying moral principles; this can only be achieved through an 
overtt politicization of the law. Another method of achieving a democratization of 
jurisdictionn is by making demands in respect of legal education, the selection and 
appointmentt of judges and judicial transparency. 

Howw convincing are these theories? Various parts of the normative theories dis-
cussedd can serve as a basis for developing a democratically legitimized model of 
constitutionall  review. Firstly, Unger's normative pluralistic view of law is 
adopted.. In this view, legal norms, principles and values cannot be reduced to one 
centrall  norm; instead, a plurality of legal norms is assumed. There are tensions, 
contradictionss and conflicts between these norms, so that constitutional judges 
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constantlyy have to weigh considerations against each other. Legal decisions can-
nott be derived from the law without discretion, but there are often several correct 
solutionss for a legal decision. Accordingly, the political aspect of the law must not 
bee denied; instead it should be made visible. 

Unger'ss view that the justification of rules, principles and rights cannot be as-
sessedd independently of concrete institutions and practices is also convincing. As 
shownn in chapter 6, it is not possible to draw a strict division between normative 
idealss and principles on the one hand and institutions and practices on the other. 
Thee considerations that constitutional courts have to weigh as a result of the ten-
sionss and conflicts between the various norms are always concrete and intrinsic in 
nature.. The result is to abolish the division between procedure and content, 
betweenn principal and policy, and between law and politics. 

Thee concept of democracy that is adopted as a basis is Habermas' deliberative 
conceptt of democracy. In this concept, public deliberation is necessary to reach 
acceptablee political decisions. Normative disagreements must be resolved through 
publicc deliberation. Because of the great importance of public deliberation for de-
mocracy,, constitutional review must be both based on deliberation and directed 
towardstowards deliberation. In the first place, constitutional review must be based on de-
liberationn because this is the only way to determine what legal decisions are more 
acceptablee or more justified that other legal decisions. In addition, judicial argu-
mentt is the only basis that can guarantee the intrinsic democratic legitimacy of 
judiciall  decisions. 

Constitutionall  review must also be directed towards promoting a process of free 
andd open opinion-formation and will-formation. As Ely and Habermas correctly 
state,, the judiciary must guarantee that the political process remains open to all 
onn an equal basis, and here the protection of rights of political liberty is important. 
Rightss of political liberty such as free expression of opinion, press freedom or 
broadcastingg freedom make democratic correction of the political process possible. 
Forr that reason, rights of political liberty are more fundamental in nature than 
otherr liberties. 

Whatt are the consequences of this normative vision for the institutional design 
off  constitutional review? Constitutional review is democratically legitimate where 
thiss institution is compatible with popular sovereignty. To achieve this, it must be 
ensuredd that constitutional review is designed in such a way that the institutional, 
personall  and intrinsic democratic legitimacy of constitutional review is rein-
forced.. A range of provisions directed towards democratizing the recruitment and 
selectionn of judges and towards increasing judicial transparency could help to 
achievee this. Another useful provision to increase the intrinsic democratic legiti-
macyy of constitutional review is the "notwithstanding clause". That clause can 
makee the relationship between the legislature and the court more symmetrical. It 
enabless the legislature to set its own interpretation of the constitution against that 
off  the reviewing judiciary, resulting in a dialogue between the judiciary and the 
legislature. . 
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