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INTERNATIONALE REGULERING VAN TRANSNATIONALE 
CORPORATIES: 

HET DEBAT OVER BABYVOEDING 

SAMENVATTING 

Het probleem 
Wijdverbreide bezorgdheid omtrent de schadelijke effecten van ongepaste marketing van baby formula, heeft 
geleid tot de totstandkoming van een eerste gedragscode, die de activiteiten van een hele industriesector 
internationaal reguleert. In mei 1981 werd de internationale gedragscode voor de marketing van moedermelk-
vervangende producten door de Wereldgezondheidsvergadering—het bestuursorgaan van de 
Wereldgezondheidsorganisatie—aangenomen. Enkele maanden later werd de gedragscode bevestigd door het 
dagelijks bestuur van UNICEF (United Nations Children's Fund). Maar, twee decennia na de goedkeuring van de 
internationale gedragscode, sterven jaarlijks nog steeds anderhalf miljoen baby's omdat zij formula kregen in 
plaats van moedermelk. 

Dit proefschrift is een studie van de inspanningen geleverd gedurende drie decennia, om de onverantwoorde 
marketingpraktijken van de babyvoedingsindustrie af te remmen. Het proces van formulering, goedkeuring en 
implementatie van de internationale gedragscode voor marketing van moedermelkvervangende producten, is van 
betekenis voor elke studie betreffende een wereldomvattend bestuur en regulering van transnationale corporaties. 
De gedragscode is een van de weinige internationale codes, die in het begin van de tachtiger jaren—toen de nood 
aan effectieve externe regulering van transnationale corporaties nog ten volle werd onderkend—aangenomen 
werden onder de auspiciën van de Verenigde Naties. In die tijd waren de 118 lidstaten van de 
Wereldgezondheidsvergadering het er over eens, dat de gedragscode slechts een minimum standaard 
vertegenwoordigde. Maar, twee decennia nadien hebben nog steeds slechts 21 landen nationale wetten 
goedgekeurd, die alle bepalingen van de gedragscode omvatten. Vele andere landen hebben de toezeggingen van 
hun vertegenwoordigers in 1981 nog steeds niet waargemaakt. 

Heeft de internationale regulering van de marketingpraktijken van de babyvoedingsindustrie gefaald7 Of kan een 
alternatieve benadering, waarin Staat en Wet minder centraal worden gesteld, tot andere conclusies leiden'' 

Doel van het proefschrift 
Het doel van deze historische gevalstudie is tweevoudig: (a) een beter begrip van de processen die plaatsvonden 
rond de internationale regulering van de babyvoedingsindustrie, en (b) een nagaan of er nog onvoldoende 
onderzochte mogelijkheden zijn om dit bijzonder regulerend kader effectiever te gebruiken. De resultaten van 
deze gevalstudie kunnen de verschillende actoren (overheid en niet-overheid) in dit debat nieuwe ideeën 
aanreiken, over de wijze waarop beleid en strategieën van openbaar belang geoptimaliseerd kunnen worden. 
Bovendien beoogt de gevalstudie nieuwe inzichten te bieden in de huidige debatten over de mogelijkheden en 
beperkingen, van internationale regulering van transnationale corporaties in een globaliserende wereld. 

Begrippenkader 
In dit proefschrift wordt regulering van corporaties geconceptualiseerd als een gecontesteerd proces, waarin 
specifieke actoren betrokken zijn met tegengestelde belangen en uiteenlopende machtsbronnen in een precieze 
context Het studieobject 'internationale regulering van de babyvoedingsindustrie' wordt geobserveerd vanuit 
verschillende hoeken en door een veelheid van lenzen. Een bijzondere focus is gericht op de twee hoofdactoren in 
het babyvoedingsdebat: (i) transnationale corporaties en (ii) transnationale civil society organisaties. 



Gevalstudie 
Het eerste hoofdstuk, getiteld Regulering van transnationale corporaties: een historisch perspectief, geeft de brede 
context weer van deze bijzondere studie Er wordt een kort historisch overzicht gegeven van de inspanningen die 
geleverd werden om transnationale corporaties, door middel van regulering, verantwoording te doen afleggen aan 
de maatschappij. Het hoofdstuk beschrijft hoe de idee van controle op de commerciële sector door een extern 
opgelegde regulering, geleidelijk werd vervangen door een zichzelf-regulerende sector. Het schetst in grote lijnen 
de algemeen aanvaarde rechtvaardigingen van marktreguleringen op nationaal niveau en vergelijkt deze 
rechtvaardigingen met de huidige discussies over de noodzaak en haalbaarheid van het doorvoeren van een 
coherent internationaal reglementerend regime voor transnationale corporaties. 

Het tweede hoofdstuk, getiteld Marktgegenereerde ondervoeding: de flesbabyziekte, geeft weer (a) hoe en 
waarom marketingpraktijken van de babyvoedingsindustrie in de zeventiger jaren in een erg kritisch daglicht 
werden gesteld, en (b) waarom verschillende actoren geloofden dat deze praktijken gereguleerd moesten worden 
op internationaal niveau. Het hoofdstuk beschrijft hoe dit geschilpunt op de internationale beleidsagenda werd 
geplaatst. 

Het derde hoofdstuk, getiteld Formulering en goedkeuring van een internationale gedragscode voor marketing 
van moedermelkvervangende producten, beschrijft de discussies over (i) de ontwikkeling van een gedragscode 
voor regulering van marketingpraktijken van de babyvoedingsindustrie en (b) de vorm waarin deze gegoten kon 
worden. In detail wordt beschreven welke politieke processen gepaard gingen met de formulering en adoptie van 
de internationale gedragscode voor marketing van moedermelkvervangende producten. Het illustreert ook hoe 
deze processen leidden tot de goedkeuring van een gedragscode, die onvoldoende scherp geformuleerd is, en die 
een wettelijke vorm heeft aangenomen die veel beter had kunnen zijn. De studie gaat verder met een analyse van 
de ontwikkelingen, die volgden de adoptie van de gedragscode van 1981 door de Wereldgezondheidsvergadering. 

Het vierde hoofdstuk, getiteld Implementatie van de gedragscode, beschrijft in detail hoe de implementatie van de 
gedragscode werd uitgevoerd. Het beschrijft de problemen bij het vertalen van de code in effectieve nationale 
maatregelen en hoe die moeilijkheden werden overwonnen. Verder wordt gesuggereerd om verbanden te zoeken 
tussen (i) internationale regulering en (ii) mensenrechten. Dit kan een middel zijn om te verzekeren, dat 
transnationale corporaties voldoen aan hun verantwoordingsplicht ten aanzien van de maatschappij. 

Het vijfde hoofdstuk met als titel: Corporatief gedrag: maatschappelijk verantwoorde marketing9, gaat na of de 
veranderingen sinds 1981 in de marketingpraktijken van de babyvoedingsindustrie van groter sociaal 
verantwoordelijkheidszin getuigen of niet. Het hoofdstuk stelt de vraag of zelfregulering door de industrie wel 
afdoende is, met betrekking tot voor baby's kritische domeinen als gezondheid, groei en overleving. Ook wordt 
beschreven waarom de ontdekking, dat het HIV (Human Immuno-deficiency) virus via de moedermelk kan 
worden overgedragen, van groter belang was dan ooit voor regulering van de marketing van 
moedermelkvervangende producten. 

Het zesde hoofdstuk, getiteld Corporatief gedrag: Aanvaarding van regulering van buitenaf, bestudeert de 
gedragingen van de babyvoedingsindustrie in relatie tot de inspanningen om een nationale wetgeving tot stand te 
brengen, gebaseerd op de internationale gedragscode en op de daaruit volgende resoluties van de 
Wereldgezondheidsvergadering. 

Zowel hoofdstuk vijf als hoofdstuk zes tonen duidelijk de kloof aan, tussen wat de industrie enerzijds over 
corporatieve verantwoordelijkheid met de mond belijdt, en wat er anderzijds in de praktijk gebeurt. Het hoofdstuk 
wijst op de verantwoordelijkheden voor code-implementatie en de monitoring ervan. Er wordt beargumenteerd 
dat ' vrijheid van commerciële uitdrukking' geen onvervreemdbaar recht is. Het hoofdstuk concludeert dat het 
mogelijk is de oppositie van de industrie tegen de implementatie van de gedragscode te breken, indien de nationale 
gezagsdragers voldoende politieke wil tonen en gesteund worden door internationale groeperingen en civil society 
groepen 

Het zevende hoofdstuk, met als titel: Corporatief gedrag: Het beheer van internationale issues—het creëren van 
consensus, geeft een breder inzicht in hoe internationale corporaties de wereldpolitiek beïnvloeden Onderzocht 
wordt hoe corporaties public relations opbouwen en gebruiken—in het bijzonder het naar hun hand zetten van 
internationale belangenkwesties of het creëren van consent—als verborgen instrument van corporatieve macht, 
inzetbaar om wetgeving en politieke processen te beïnvloeden Het hoofdstuk Iaat zien hoe zogenaamd overleg en 



afspraken tussen de openbare en de private sector, gemanipuleerd worden ten voordele van corporatieve 
belangen. Het brengt een aantal argumenten in die aangeven dat, indien men echte vooruitgang wil boeken in het 
debat over regulering van babyvoeding en andere industrieën, alle aandacht gericht moet zijn op het heroveren van 
terrein voor openbare, democratische besluitvorming; dit om het hoofd te bieden aan de groeiende invloed van 
public relations en lobbyactiviteiten van corporaties. 

Het achtste hoofdstuk, getiteld Civil Society en de gedragscode, geeft inzicht in de betrokkenheid van 
internationale civil society organisaties bij het babyvoedingsdebat van de laatste twee decennia, in het bijzonder 
het IBFAN (International Baby Food Action Network). Na een korte reflectie over het civil society discours in 
relatie tot burgerallianties, wordt de rol onderzocht van de zogenaamde single-issue netwerken in nationale en 
internationale regulerende inspanningen, en hun impact met betrekking tot bewustmaking van het publiek, 
vaststelling van de agenda, en beïnvloeding van corporatieve praktijken. Hoofdstuk Acht roept op tot 
inspanningen om institutionele regelingen te treffen en om een politiek klimaat te scheppen dat 
burgergroeperingen, overheden, en instellingen van de Verenigde Naties, toelaat, om op meer effectieve wijze te 
ageren tegen corporatief machtsmisbruik en wangedrag. 

Bevindingen en discussie 
De conclusie, met als titel Internationale regulering van transnationale corporaties: kernkwesties voortvloeiend uit 
het babyvoedingsdebat, behandelt enkele van de leringspunten, die door intergouvernementele, gouvernementele, 
en civil society actoren getrokken kunnen worden, uit twee decennia van pogingen om de marketingpraktijken 
van de babyvoedingsindustrie effectief te reguleren. Deze lessen zijn relevant voor eender welke inspanning om 
transnationale corporaties meer verantwoording te doen afleggen aan de burgers van de wereld. Zij omvatten de 
behoefte (a) om opnieuw de trend tot extern-opgelegde regulering te evalueren, (b) om na te gaan hoe de 
machtsbalans terug kan worden gebracht in het voordeel van zulke regulering, (c) om de rol van conflict in 
openbare beleidsformulering te herwaarderen, en (d) om een duidelijk engagement uit te spreken richting 
democratische besluitvorming. Dit besluitend hoofdstuk geeft ook de relevantie aan van deze gevalstudie, voor 
een theorie en discours over wereldwijd bestuur. 

Verder wordt in het hoofdstuk de relevantie van de gevalstudie voor theorieën (en discours) over wereldbestuur 
besproken. Theoretische opdrachten wijzen op (a) de noodzaak om een duidelijk onderscheid te maken tussen 
bedrijfsbelangen en het openbaar belang; (b) de noodzaak om afstand te nemen van karakteriseringen waarin men 
ervan uitgaat dat het opstellen van globale wereldregels inherent goed en harmonieus is, (c) de noodzaak om een 
analyse van communicatie als macht te integreren in de analyses van wereldbestuursprocessen, en (d) de noodzaak 
om waarde-geladen termen te vermijden, die impliciet voorkeur geven aan een vertrouwenshouding ten aanzien 
van corporatieve verantwoordelijkheid en zelfregulering, boven een voorkeur voor het corporatief 
verantwoording afleggen en voor regelingen van openbare opdrachten en controle. 

De vraag wordt gesteld of courante discussies rond regelgeving al dan niet geformuleerd moeten worden in 
termen van bestuur—een discours dat het beeld weergeeft van leiders die een schip besturen—of veeleer in 
termen van het beeld van een meer collectief proces, zoals dat van een cosmopolitische democratie. 
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I. INTRODUCTION 

To protect and promote people's health in a global economy we need new rules, stronger regulatory 
frameworks, scientifically sound norms and standards. 

Tomris Türmen, Senior Policy Advisor to the Director-General, WHO, 1999' 

Widespread concern about the harmful effects of inappropriate marketing of infant formula 
led to the first code of conduct aimed at regulating internationally the activities of a whole 
industry sector. In May 1981, the International Code of Marketing of Breastmilk Substitutes 
was adopted by the World Health Assembly, the World Health Organisation's governing 
body, and endorsed by the Executive Board of the United Nations Children's Fund (UNICEF) 
a few months later. Yet, two decades after the adoption of the International Code, it is 
estimated that each year one-and-a-half million infants still die because they are artificially 
fed rather than breastfed. 

This dissertation examines three decades of efforts to rein in the irresponsible marketing 
practices of the infant food industry. The process by which the International Code of 
Marketing of Breastmilk Substitutes was formulated, adopted and implemented is relevant to 
any study of global governance and the regulation of transnational corporations. The Code is 
one of the few international codes adopted under the aegis of the United Nations in the early 
1980s when the need for effective external regulation of TNCs was still fully recognised. At 
that time, 118 World Health Assembly Member States agreed that the Code represented just a 
minimum standard. But two decades later only 21 countries have enacted national laws 
covering all provisions of the Code. Many other countries still fall short of the commitments 
made by their representatives in 1981. 

Has the international regulation of the infant food industry's marketing practices been a 
failure? Or do other ways of looking at the issue which are less state and law focused yield a 
different conclusion? 

The aim of this historical case study is twofold: to gain a better understanding of the processes 
involved in the international regulation of the infant food industry; and to find out whether 
there are underexplored spaces to make this particular regulatory framework operate more 
effectively. The results may provide state and non-state actors in this debate with some ideas 
as to how to optimise public interest policy and strategies. Additionally, the case study aims 
to provide new insights into the ongoing debates about the possibilities and limits of the 
international regulation of transnational corporations in a globalising world. 

In this dissertation, regulation of corporations is conceptualised as a contested process 
involving specific actors with differing interests and differing power resources in a precise 
context. The case of the international regulation of the infant food industry is looked at from 
various angles and through a number of lenses. A particular spotlight is cast on two major 
actors in the infant food debate: transnational corporations and transnational citizen 
organisations. 

Chapter 1 provides the broad context of this particular case study by giving a brief historical 
overview of efforts to hold corporations accountable to society by means of regulation. It 
describes how the idea of controlling the commercial sector by external, binding regulation 

Türmen 1999:9 



has gradually been replaced by that of allowing the sector to regulate itself. The chapter 
outlines commonly accepted justifications of market regulation at the national level and 
contrasts them with current debates about the need and feasibility of establishing a coherent, 
international regulatory regime for transnational corporations. 

Chapter 2 outlines how and why the marketing practices of the infant food industry came 
under a critical spotlight during the 1970s and why various actors believed these practices had 
to be regulated at an international level. It describes how the issue was placed on the 
international policy agenda. 

Chapter 3 describes the debates about how to develop a code of conduct to regulate the infant 
food industry's marketing practices and what form it should take. It details the political 
processes surrounding the formulation and adoption of the International Code of Marketing of 
Breastmilk Substitutes and illustrates how they led to the adoption of a Code with less precise 
wording and in a weaker legal form than it could have been. The study continues with an 
analysis of developments since the International Code's adoption in 1981 by the World 
Health Assembly. 

Chapter 4 considers the Code's implementation in detail. It describes the challenges 
encountered in translating it into effective national measures and how they are being 
overcome. It suggests further exploration of the links between international regulation and 
human rights as a means of ensuring the social accountability of transnational corporations. 

Chapter 5 analyses whether changes in the marketing practices of the infant food industry 
since 1981 demonstrate greater social responsibility on the part of industry or not. It questions 
the appropriateness of industry self-regulation in critical areas such as the health, growth and 
survival of infants. It also describes why the discovery in the late 1980s that the Human 
Immuno-deficiency Virus (HIV) can be transmitted via breastmilk has made the regulation of 
the marketing of breastmilk substitutes even more critical than ever. 

Chapter 6 looks at the behaviour of the infant food industry in relation to efforts to establish 
national legislation based on the International Code and subsequent World Health Assembly 
resolutions. Both Chapters 5 and 6 reveal great gaps between industry statements of corporate 
responsibility and its actual practices. The chapter clarifies the responsibilities for Code 
implementation and monitoring and argues that 'freedom of commercial speech' is not an 
unalienable right. It concludes that overcoming industry opposition to Code implementation is 
possible as long as national authorities demonstrate sufficient political will and are supported 
by international agencies and civil society groups. 

Chapter 7 takes a broader look at how transnational corporations influence world politics. It 
examines the development and use of corporate public relations - specifically international 
issues management or 'engineering of consent' - as a concealed instrument of corporate 
power which is used to influence legislation and political processes. The chapter points out 
how so-called dialogues and public-private partnerships are used to further corporate interests. 
If debates about the regulation of the infant food and other industries are to progress, it is 
argued, attention must be paid to regaining spaces for public, democratic decision-making in 
the face of the TNCs' increasingly influential corporate public relations and lobbying 
machinery. 

Chapter 8 provides some insights into the involvement of international civil society 
organisations, in particular the International Baby Food Action Network (IBFAN), in the 



infant feeding debate over the past two decades. After some brief reflections on the civil 
society discourse in relation to citizen alliances, it explores the role of so-called single-issue 
networks in national and international regulatory efforts, and their impact in terms of public 
awareness raising, agenda setting and influencing corporate practices. It calls for increased 
efforts to create the institutional arrangements and political climate that would allow citizen 
groups, state authorities and UN agencies to deal more effectively with corporate malpractice 
and power. 

The concluding part draws out some of the lessons learned by intergovernmental, 
governmental and civil society actors over the past two decades as they have attempted to 
regulate the marketing practices of the infant food industry effectively. These lessons are 
relevant to any effort to make transnational corporations more accountable to the citizens of 
the world. They include the need: to reassess the trend away from externally-binding 
regulation; to explore how balances of power can and should be shifted back in favour of such 
regulation; to re-value the role of conflict in public policy-making; and to make a clear 
commitment to democratic decision-making. 

The chapter also discusses the relevance of the case study to global governance theory and 
discourse. Theoretical tasks include the need to distinguish more clearly between business 
interest and public interest organisations; to move away from a characterisation of global rule-
setting as an inherently beneficial and harmonious endeavour; to integrate an analysis of 
communication as power into analyses of global governance processes; and to avoid value-
laden terms which implicitly favour reliance on corporate responsibility and self-regulation 
over corporate accountability and public command-and-control regulation. 

The question raised is whether or not current issues of rule-setting should be framed in terms 
of governance - a discourse which conveys the image of leaders steering a ship - or rather in 
terms which project the image of a more collective process, such as cosmopolitan democracy. 



II. TOWARDS A CONCEPTUAL FRAMEWORK 

Aims of the study 

The primary aim of this historical case study is twofold: to gain a better understanding of the 
processes involved in the international regulation of the infant food industry; and to find out 
whether there are underexplored spaces to make this particular regulatory framework operate 
more effectively. In addition, it aims to gain new insights into ongoing debates about the 
potential and limits of the international regulation of transnational corporations in a 
'globalising' world. 

Literature review: 
Globalisation, global governance and the international regulation of 
transnational corporations 

Definitions of regulation vary from legalistic ones to broad policy-based definitions, (see box 
1) In this dissertation, I use a broad, purpose-oriented working definition of regulation: the 
'establishment of rules and measures to influence effectively corporate practice in the public 
interest.' Yet this definition is only an initial first step. A further question that needs to be 
raised is how regulation can be conceptualised so as to make a particular regulatory 
framework operate more effectively? 

In current theoretical and policy literature, international regulation of transnational 
corporations is usually dealt with within a globalisation framework or a global governance 
one. Both of these theoretical frameworks have been evolving at a breath-taking speed in 
parallel with the research on this case study. This dissertation is not an in-depth review of this 
literature relating to regulation of TNCs, but does take it into consideration as appropriate. 

A much debated question is to what degree these relatively new conceptual frameworks are 
useful to capture the nature of contemporary social change and to formulate strategies leading 
to the improvement of the human condition. 

Globalisation 

There are few key terms as frequently used and as poorly conceptualised as globalisation 

Anthony Giddens, 1997' 

Some concepts come to define entire economic policy eras. For the 1990s, 'globalisation' will be 
recorded as the dominant theme . . . While carrying differing connotations for different people, 
globalisation encapsulates both a description of changing patterns of world trade and finance, and an 
overwhelming conviction that deregulated markets will achieve optimal outcomes for growth and 
human welfare. Seldom since the heyday of free trade in the nineteenth century has economic theory 
inspired such certainty - and never has it been so far removed from reality. 

Kevin Watkins, 19972 

Quoted in UNRISD 1997:4. 



A much debated concept 

The term globalisation has become a key phrase of our time. It is widely used in academic, 
media, policy-making, non-governmental and business circles. Citizens have become used to 
reading about - and to participating in - heated arguments for and against 'globalisation.' But 
while it seems to be a concise term, globalisation is, in fact, a manifold and elusive concept 
for which there is no one definition. 

Originally coined in the 1940s, the term globalisation was revived in the early 1970s by the 
political economist, George Modelski, to describe "the process by which a number of 
historical world societies were brought together into one global system." (Modelski 1972)3 

Today, globalisation is looked at through many perspectives: those centred on the 
internationalisation of economy and finance; others focused on the impact of technologies, in 
particular communication and information technologies; and those which raise fundamental 
questions about democratic decision-making given that nation-state seems to be losing its 
importance. 

Definitions of globalisation thus range from those which see globalisation primarily as the 
worldwide spread of neoliberal economic policies and ideology to sweeping descriptions such 
as "the process of increasing economic, political, and social integration that takes place as 
capital, traded goods, persons, concepts, images, ideas, and values defuse across state 
boundaries."4 

Political and social theorist David Held and international relations theorist Anthony McGrew 
argue that the absence of a "single universally agreed definition" is not uncommon with 
theoretical and political key concepts. (Held and McGrew 2000:3) There have been attempts 
to shed some light into the 'globalisation' jungle. Social anthropologist Jan Nederveen 
Pieterse, for example, has sorted its plural meanings in different academic disciplines in 
which the concept is being used and developed. (Nederveen Pieterse 1994:162-163) David 
Held and his colleagues from the disciplines of international relations theory, economics, 
social theory and environmental politics have sifted through the vast literature to identify 
commonalties and differences. They suggest distinguishing between four broad categories of 
authors: positive (optimistic) hyperglobalisers, pessimistic hyperglobalisers, transformalists 
and sceptics (or traditionalists).5 

2Watkins 1997:1 
3 See e.g. Kelley Lee's overview of globalisation and the international relations theory. (Lee 1999:2-6) For a 
good overview of different ways at looking at "globalisations in the plural", see also Jan Nederveeen Pieterse, 
1994:161-162 
4 Yach and Bettcher 1998:735, based on definition by Hurrel and Woods 1995 

In fact, Held uses these categories inconsistently. The categorisation highlighted here combines two of his 
categorisations. In the introduction to his Open University textbook A Globalising World: Culture Economics, 
Politics, Held distinguishes between "positive globalists", "pessimistic globalists", "transformalists", and 
"traditionalists." (Held, 2000: 3; 22-24). In their major synthesising work, Global Transformations, Held, 
Anthony McGrew, David Goldblatt and Jonathan Perrraton call the globalists "hyperglobalisers" or 
"hyperglobalists", while the "traditionalists" have become "sceptics." (see e.g. Held et al. 1999:2-12). The 
Global Transformations Reader, however, lists only two categories: the "globalists" and the "sceptics." The 
summary of the globalist position in that book actually primarily summarises what the before-mentioned works 
call the transformalist position. (Held and McGrew 2000) 



'Sceptics' are characterised by their doubts about the usefulness of the globalisation concept. 
The other three categories of authors are said to share the belief that 'globalisation' is a real 
and important phenomenon. 

Another major fault line between the four types of authors relates to their views about the 
shift of power between nation-states and markets and their views regarding the need or 
possibility to manage and regulate the economic sphere. While the 'hyperglobalisers' are 
classified according to their common belief that globalisation is a phenomenon about which 
little should - or can - be done, transformalists (and many sceptics) see scope for shaping 
contemporary globalisation trends. 

Among the 'optimistic hyperglobalisers' are many neoliberal theorists who argue that there is 
no need to regulate transnational corporations. For neoliberals, a global 'free' market is a 
positive vision of a world in which the 'invisible hand' of the market achieves the maximum 
good for people. 'Pessimistic hyperglobalists,' many of whom come from neomarxists 
schools of thought, regard the current changes as so overwhelming that nation-states can do 
little against what they conceptualise as the global hegemony of capitalism. 

According to Held and his colleagues, transformalists believe that, even though nation-states 
may have lost much of their previous sovereign decision-making power in economic and 
political affairs, they are still important political agents. Transformalists, also share the hope 
that the inclusion of global citizen networks and groups into a globalisation framework - and 
into world politics - will help point the way to new solutions to the most pressing problems in 
a globalising world. 

The 'sceptics' are not persuaded about the usefulness of globalisation as a theoretical and 
political concept. Two of the major disputed issues are the 'novelty' and 'reach' of so-called 
global phenomena. Other criticisms centre on the looseness of the concept, its multiple 
meanings, and the political impact of using it. 

Sociologist Alain Touraine, for example, does not believe that new paradigms are necessary 
to deal with current realities. He sees the current changes as an "extreme form of capitalism" 
based upon "de-socialised economic processes" similar to the processes analysed by political 
economist Karl Polyani in his studies of capitalist transformation in the late nineteenth 
century, (quoted in UNRISD 1997:5-6) Johan Galtung pointed to continuities between 
imperialism and 'globalisation', (id.) 

Two of the most outspoken sceptics about globalisation as a theory and as a discourse are 
social theorist Paul Hirst and political economist Grahame Thompson. In their book 
Globalisation in Question, they dispute the evidence behind several key notions underlying 
the more deterministic versions of economic globalisation. For example, they show that, if 
trade flows are calculated as a ratio of Gross Domestic Product (GDP), they were as great in 
1913 as they were in the mid-1990s. They also point out that most economic and financial 
activity takes place within and between the Northern America, the EU and Japan and that 
therefore one should theorise in terms of trilateral 'régionalisation' of economies instead of 
their 'globalisation'. In addition, they dispute the notion of'footloose' or 'stateless' 
corporations. They contend that most giant corporations are still nationally-based - but 
operate multinational^ - because they reap benefits from being associated with particular 
nation states. In particular, US firms, they argue, profit from the support and protection of the 
government of their home country. (Hirst, 1999:2-3; 272-273) 



Hirst and Thompson have great reservations about globalisation as the "new grand narrative 
of the social sciences." They believe that globalisation literature "omnivorously gathers 
together the effects of often very different cultural, economic and social processes under the 
common concept of globalisation", but omits to probe critically whether there is in fact a 
wider phenomenon which underlies the instances and processes observed. They hold that a 
disaggregation of the phenomena currently subsumed under globalisation and a separation of 
different kinds and levels of arguments may yield a more precise picture of what is happening 
and how to deal with it. (Hirst, 1999:xiii-xiii; 133) 

Hirst and Thompson have deliberately focused their analysis and critique on the strong 
version of economic globalisation: the notion of an open global market in which companies, 
countries and individuals must become as competitive as possible to be among the winners, or 
to avoid becoming the losers. They defend their critique of this version of globalisation, and 
its 'rhetoric of competitiveness' because of its influence in policy-making and business 
circles. Their most important concern about the concept of globalisation is its political impact: 

One key effect of the concept of globalisation has been to paralyse radical reforming 
national strategies, to see them as unfeasible in the face of the judgement and sanction 
of international markets. If, however, we face economic changes that are more 
complex and more equivocal than the extreme globalists argue, then the possibility 
remains of political strategy and action for national and international control of market 
economies in order to promote social goals. (Hirst and Thompson 1999:1)6 

The views of Hirst and Thompson have been widely debated. Some academics try to expand 
their 'traditional' theoretical frameworks to take new realities into account and to integrate 
what has been hitherto been overlooked. For example, political economists have examined 
"global disorder" through the looking glass of a new 'international political economy' which 
includes an 'international political economy of commonplace' to shed more light on the 
everyday practices of ordinary people. (Hettne 1995; Sinclair 1999) 

Many other theoreticians, however, feel that contemporary changes deserve their own theory 
under the overarching term of globalisation. "Globalisation is the most fundamental set of 
changes going on in the world today . . . we are at the beginning of a fundamental shake-out 
of world society," postulates Anthony Giddens (quoted in UNRISD 1997:5) 

Giddens's definition of globalisation as "the intensification of worldwide social relations 
which link distant localities in such a way that local happenings are shaped by events many 
miles away and vice versa" continues to be influential. (Giddens 1990:64)7 Held builds on 
this definition when he states that: 

Globalisation is best understood as a spatial phenomenon, lying on a continuum with 
the 'local' on one end and the 'global' at the other. It denotes a shift in the spatial form 
of human organisation and activity to transcontinental or interregional patterns of 

6 They call globalisation, as thought of by the extreme globalises, a 'myth'. "One can only call the political 
impact of'globalisation' the pathology of overdiminished expectations. Many overenthusiastic analysts and 
politicians have gone beyond the evidence in overstating the extent of the dominance of the world markets and 
their ungovernability . . . The old rationalist explanations for primitive myths was that they were a way of 
masking and compensating for human helplessness in the face of the power of nature. In this case we have a 
myth that exaggerates the degree of our helplessness in the face of contemporary economic forces. If economic 
relations are more governable (at both national and international levels) than many contemporary analysts 
suppose, then we should explore the possible scale and scope ofthat governance." (Hirst and Thompson 1999:6) 
7 Giddens's shorthand definition of globalisation is "action at distance." (UNRISD 1997:5) 



activity, interaction and exercise of power. It involves stretching and deepening of 
social relations and institutions across space and time that, on the one hand, day to day 
activities are increasingly influenced by events happening on the other side of the 
globe and, on the other, the practices and decisions of local groups or communities can 
have significant global reverberations. (Held 1998:13) 

According to Held, globalisation processes have at least two distinct dimensions: a 'spatial' 
dimension, suggesting that "many chains of political, economic and social activity are 
becoming international and intercontinental in scope" and a 'temporal' dimension, suggesting 
"that there has been an intensification of levels of interaction and interconnectedness within 
and between states and societies." In short, he maintains that many processes today are more 
geographically dispersed, faster and more intense than they used to be. Held emphasises the 
complexity of the phenomenon: "globalisation is neither a singular condition nor a linear 
process. Rather, it is best thought of as a multidimensional phenomenon involving diverse 
domains of activity and interaction." These domains include the economic, political, cultural, 
technological, legal, environmental and military. (Held 1998:13) 

Held and his colleagues have recently presented a sophisticated analytical framework which 
points at "power [as] a fundamental attribute of globalisation" and explores whether and, if 
so, how globalisation can be 'civilised' and 'democratised.' (Held et al. 1999:27-28)8 

Context and relationships of power in international regulation 

Given the contested nature of 'globalisation', is it the most appropriate framework for this 
case study? Within Held's classification, I would put myself in the category of transformalist 
and sceptic.9 

I find much of the literature on globalisation enriching and I regard debates between 
concerned academics of highly-varied backgrounds as extremely productive. I share the belief 
of both transformalists and sceptics that international economic processes can - and should -
be shaped in the interest of society, certainly more than they do at present. But I also share the 
sceptics' concern about the manifold, and sometimes completely contradictory, meanings of 
'globalisation' and about the theoretical and political impact of referring to everything - from 
the changing international economic and political order, over the development of the internet, 
the growing commercialisation of media and culture, citizen action, to the spread of AIDS -
under the term 'globalisation.' My concern is not only about underestimating the room for 
manoeuvre in issues of state versus corporate power. I am also more generally concerned that 
the overuse of this term without further qualification may result in sub-optimal analyses, 
leading to difficulties in mobilising for beneficial social change. I have therefore used the 
term 'globalisation' sparingly and endeavoured to be precise about its meaning in the 
particular context. 

8 see the summaries on pp. 27-28 and 429-431 
9 The classification of Held and his colleagues is debatable. For example, there are different judgements as to 
whether TNCs can be controlled in the current world. Is a differentiation between pessimistic globalisers and 
transformalists justified? As political economist Stephen Gill points out "pessimism . . . does not mean 
determinism. Nor does it imply that there is no scope for human agency and social choice, even for those who 
appear to be the most powerless." (Gill 1995:66) Moreover, does the label of'traditionalist' or 'sceptic' not 
impede a potentially enriching dialogue between academics who are, each in their own way, trying to tackle the 
elaboration of theories and concepts to grasp highly complex phenomena and interrelationships? 

8 



Most theorists dealing with the current profound transformations of national economies -
whatever their opinion about the usefulness of the concept of 'globalisation' - would, I 
believe, not object to my extracting from their debates the idea of regarding the issue of 
international regulation of transnational corporations as a process in which the differential 
power between actors plays a decisive role. Most theorists would also agree that the following 
structural changes over the past 30 years are relevant to this case study: 
• transnational corporations have gained a large amount of economic and political power; 
• nation states have lost and have been giving away much of their sovereign decision

making powers to transnational corporations and institutions; 
• at the international level, decision-making powers have been shifting away from 

intergovernmental UN agencies towards the less democratically-accountable World Bank, 
International Monetary Fund (IMF) and the World Trade Organisation (WTO); 

• civil society organisations have become increasingly active in the international policy
making arena.10 

Some theorists might suggest that I place a case study on the regulation of the infant food 
industry in a global governance framework. Like globalisation, global governance has become 
a key term in current policy debates, one which often symbolises the hope that a 'runaway' 
global economy can be directed - and can direct itself- such that it will benefit the world's 
societies. It is this term to which I now turn. 

Governance 

Globalisation is far from being simply 'out of control' . . . on the contrary, [it is] the object of new 
forms of multilateral regulation and multilayered governance. 

David Held and co-authors of Global Transformations, 1999' ' 

Intergovernmental policy making in today's global economy is in the hands of the major industrial 
powers and the international institutions they control ... Their rule-making may create a secure 
environment for open markets, but there are no countervailing rules to protect human rights and 
promote human development. 

UNDP Human Development Report, Globalisation with a Human Face, 199912 

Thirty years ago, when the current infant food debate started, most commentators would have 
conceptualised the issue as one of democratic 'control' over corporations. Regulation of the 
infant food industry fitted with the mood of the time. International codes for transnational 
corporations were then regarded as one of the mainstays of a New International Economic 
Order, (see chapter 1) Today, the issue of checks and balances on market actors - if they are 
discussed at all - are usually explored under the heading of 'good governance' or 'global 
governance.' 

The term governance derives from the Ancient Greek verb 'gubernan' meaning to take the 
helm and 'steer'. One of the most influential current-day proponents of the concept, 

10 See e.g. UNRISD 1995; UNRISD 1999; UNDP 1999 
11 Heldetal. 1999:430 
12 UNDP 1999:34 



international relations theorist James A. Rosenau, defines the process of governance as one 
"whereby an organisation or society steers itself." (Rosenau 1998:30) 

Rosenau's work - and in particular the notion of 'governance without government' - has 
been most influential in theory building in this field.13 

Governance and the 'rule of law' 

The term governance was not part of the international policy discourse until the end of the 
1980s, when the World Bank used the term in its 1989 report examining the roots of the Sub-
Saharan African economic crisis. The report queried why the Bank's structural adjustment 
policies had not yielded the promised benefits such as increased foreign investment. The 
World Bank is reported to have chosen the term 'governance' rather than, for example, 'good 
government' because the Bank is not allowed, according to its founding principles, to 
intervene in national politics. (George and Sabelli 1994:150) 

In its April 1992 publication Governance and Development, the Bank defined governance as 
"the manner in which power is exercised in the management of a country's economic and 
social resources for the development," and specified further: "Good governance, for the 
World Bank, is synonymous with sound development management." (World Bank 1992:1) 
This publication cited 'bad governance' on the part of recipients of World Bank funds as the 
reason why the World Bank's policy prescriptions had failed, and put in 'good governance' as 
a conditionally for future World Bank loans.14 

It was not World Bank's publications, however, which put the term most firmly onto the 
world's public and policy-making agenda. It was the work of the Commission of Global 
Governance, which picked up the term to secure the 'peace-dividend' anticipated after the 
demise of the Communist bloc. 

This Commission owes its existence to an initiative of former German Chancellor Willy 
Brandt, who had chaired the Independent Commission on International Development Issues 
(The North-South Commission) in the 1980s. In 1990, he invited individual members ofthat 
Commission and other Independent Commissions - the Independent Commission on 
Disarmament and Security Issues (the Palme Commission), the World Commission on 
Environment and Development (the Brundtland Commission), and the South Commission 
(chaired by Julius Nyerere) - to Germany to discuss how to meet the challenges of the 
forthcoming decade. 

Their meeting was followed by a gathering in April 1991 in Stockholm of some 30 public 
figures including Vaclav Havel, Gro Harlem Brundtland, Jimmy Carter, Robert McNamara 
and Maurice Strong. They discussed how to strengthen global cooperation to meet the 

13 The notion of'governance without government' was introduced by a volume of the same name, edited by 
Rosenau and Ernst-Otto Czempiel (1992). Hewson and Sinclair point out in their chapter on the 'Emergence of 
Global Governance Theory' that - contrary to the beliefs of many theoreticians - the term 'global governance' 
was not introduced by this volume. In fact they note a conspicuous absence of this term in this book. Terms used 
were "international governance", "systems of governance", governance of the international political economy", 
"governance of world politics", "governance on a worldwide scale", "governance in a global order." (see 
Hewson and Sinclair 1999:6) 
14 See George and Sabelli 1994:150;154; Blundo 2000:17; and Archer 1994 

10 



challenge of securing peace, achieving sustainable development and universalising 
democracy. In their 'Stockholm Initiative on Global Security and Governance', this group 
proposed the establishment of a Commission to explore "the opportunities created by the end 
of the cold war to build a more effective system of world security and governance." (CGG 
1995:359)15 

Thus, a 28-member Commission on Global Governance was set up, co-chaired by Ingvar 
Carlsson, a former Prime Minister of Sweden, and Shridath Ramphal, a former Secretary-
General of the Commonwealth. With the release of its Report in 1995, the term 'global 
governance' became firmly entrenched as a key concept in international policy discourse. The 
report stated that: 

Governance is the sum of the many ways in which individuals and institutions, public 
and private, manage their common affairs. It is a continuing process through which 
conflicting or diverse interests may be accommodated and co-operative action may be 
taken. It includes formal institutions and regimes empowered to enforce compliance, 
as well as informal arrangements that people and institutions either have agreed to or 
perceive to be in their interest. (CGG 1995:2) 

According to the Commission, "there is no single model or form of global governance, nor is 
there a single set of structures. It is a broad, dynamic, complex process of interactive decision
making that is constantly evolving and responding to changing circumstances." (CGG 1995:4] 
Global governance arrangements to ensure that transnational corporations conduct themselves 
in a socially responsible way would differ, therefore, from governance arrangements to ensure 
world peace, for example. 

The perception of which actors are involved in international decision-making processes today 
has changed considerably from a state-centric view. 

At the global level, governance has been viewed primarily as intergovernmental 
relationships, but it must now be understood as also involving non-governmental 
organisations (NGOs), citizen movements, multinational corporations, and the global 
capital market. Interacting with these are global mass media of dramatically enlarged 
influence." (CGG 1995:2-3) 

The Commission realised that the creation of adequate global governance mechanisms would 
be difficult. It stressed that they needed to be "more inclusive and more participatory - that is, 
more democratic than in the past." (CGG 1995:5) 

It also stressed that key elements in establishing more democratic governance mechanisms 
included reforming and strengthening the existing system of intergovernmental institutions, 
improving their collaboration with other societal actors, and subjecting "the rule of arbitrary 
power - economic, political, or military - to the rule of law within global society." (CGG 
1995:5) It can thus be argued that regulation of transnational corporations through 'the rule of 
law' by means of 'regimes empowered to enforce compliance' is an acknowledged task of 
global democratic governance. (CGG 1995:2;5) 

15 By the time the Commission released its report in 1995, however, political developments such as the 1992-
1995 war in Bosnia had made it clear that it would be much harder to build a system of world security and 
governance than originally envisioned. For more information on the establishment and members of the 
Commission, see CGG 1995:359-386 
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And, indeed, the Commission suggested that global governance could be strengthened 
through "multilateral agreements that define minimum standards of corporate behaviour." 
(CGG 1995:174) 

But the Report does not give much practical guidance as to how to achieve such international 
regulatory aims. Its claim that "there is a high degree of convergence of attitude and common 
interest in creating a regime that supports business but outlaws abuses" makes such an 
endeavour look easy. (CGG 1995:174, emphasis added) But the creation of an effective 
international regime that outlaws business abuses was, in fact, a controversial political project 
even when the Report was being written - and continues to be so today, (see chapter 1) 

Precondition for a more accurate analysis of international regulation 

The 1995 Report of the Commission on Global Governance influenced what is currently 
regarded as the most suitable and appropriate way of relating to big corporations and their 
business associations. Recent evaluations of the Report point to a split between its radical 
advice and its relatively weak analyses of how to reach its stated goals. 

International relations theorist Michael Schechter examined the Report as a 'problem-solving-
theory' based document, while sociologist Ulrich Brand and his co-authors looked at the 
usefulness of the global governance concept as a potential alternative project to neoliberal 
globalisation: both reach similar conclusions. They regard as a strength of the Report its 
identification of several international and global issues which need urgent policy action, such 
as the fight against poverty and environmental destruction and the need for better ways to 
foresee and prevent economic crises. Weaknesses they identify, however, are its failure to 
analyse thoroughly the causes of these issues; its neglect of the issue of power and domination 
in current economic, social and political structures; its failure to distinguish between the 
differing interests of the actors involved in global rule setting; and its underlying 'harmonious 
worldview' in which cooperative, consensual policy approaches are unduly prioritised over 
potentially conflictual solutions. (Schechter 1999; Brand et al. 2000:30-34)16 

Social scientist Robert Latham argues in relation to the aversion to confrontation in the 
Commission's writing: "[the] battleground [of contending forces] may be exactly the kind of 
political challenge and resistance that is necessary for changing policies and political 
economic structures that are unfair." (Latham 1999:35) To make an unprejudiced analysis of 
the interaction of the actors involved in shaping any international regulatory framework for 
corporations, an indispensable pre-condition is to deal more thoroughly with two issues in the 
predominant governance discourse, namely: the blurring of the distinction between 
commercial actors, and citizen groups and alliances; and the implicit preference of regarding 
global rule-setting as a harmonious process. 

Distinction between business actors and citizen organisations 

Throughout the history of corporate regulation, transnational corporations have tended to 
disagree with citizen groups as to the best way to regulate corporate practices. Yet, in many 
policy documents and theoretical treatises, business and trade associations are subsumed 

16 For critiques of other global governance theories, see also Latham 1999; and Brand et al. 2000:17-18 
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under the categories of 'non-governmental organisations' (NGOs) or 'civil society 
organisations' (CSOs).17 The Commission on Global Governance, for example, states: 

Among the important changes in the past half-century has been the emergence of a 
vigorous civil society . . . This term covers a multitude of institutions, voluntary 
associations, and networks - women's groups, trade unions, chambers of commerce 
. and so on. Such groups channel the interests and energies of many communities 
outside government, from business and the professions to individuals working for the 
welfare of children and a healthier planet. (CGG 1995:32, emphasis added)18 19 

In addition, the terms NGO and CSO are often used interchangeably. Neither is clearly 
defined, but some general distinctions based on the respective histories of the terms in 
international policy fora may be useful. 

Most people attach certain values to these terms. NGOs and CSOs are generally thought of as 
progressive groups or organisations working in fields such as Third World development, 
social justice, human rights or the environment. 

This is not necessarily the case. The term NGO is actually a 'non-definition' indicating 
organisations which are not part of the state machinery. It was first coined in 1945 to denote 
groups and organisations which had consultative status with the UN's main body, the 
Economic and Social Council (ECOSOC), and its subsidiary bodies (with the explicit 
exclusion of the UN General Assembly, the Security Council and the International Court of 
Justice). (Krut 1997:9) 

The ECOSOC statute which defines the terms of acceptance of a group with consultative 
status, requires primarily that the aims and purposes of the group conform to those of the UN. 
(Willets 1999:251)20 According to this definition, therefore, the term NGO can encompass a 
diverse range of groups and organisations. 

There were three further conditions for acceptance: the group must not be profit-making; 
violent or criminal; nor a political party. Corporations got around the first restriction by 
forming international business associations which, they argued, were non-profit making. 
(Willets 1999:252) 

There are no official statistics on the percentage of business interest organisations among the 
UN-accredited NGOs. International relations lecturer Peter Willets analysed the 1996 list of 

17 The term 'corporate citizen' adds further confusion. The 1999 UNCTAD World Investment Report, for 
example, regards the recent emergence of the notion of "global corporate citizenship" as a positive development. 
It sees corporate citizenship as a broader concept than that of corporate responsibility and stresses that "in the 
recent usage of corporate social responsibility . . . only the responsibilities or obligations of corporations to their 
host societies are discussed. Citizenship involves both rights and responsibilities. The 'rights' involve the 
business community's concerns with standards of treatment in host countries for foreign investors." (UNCTAD 
1999:352, original emphasis). Privileges granted to transnational corporations by host countries under the 
condition that they fulfil certain obligations are thus recast as unconditional rights, such as 'international investor 
rights.' 
18 Elsewhere, however, the report does distinguish between civil society and the commercial sector, for instance, 
in its section on the unclear role of the "private sector" in global governance. (CGG, 1995:25-26) 

A similar blurring occurs when Held and McGrew list as counterforces to a hegemonic economic order an 
"emerging civil society, from the International Chamber of Commerce to the Jubilee 2000 Campaign, seeking to 
promote, contest and bring to account the agencies of economic globalisation." (Held and McGrew 2000:26, 
emphasis added) 

Each UN agency has its own criteria for acceptance. 
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some 1,000 ECOSOC-accredited NGOs and found that nearly 15 per cent (155 of 1,058) of 
them represented solely commercial concerns. (Willets 1998:204) Business organisations 
such as the International Chamber of Commerce (ICC), sectoral trade organisations such as 
the International Federation of Pharmaceutical Manufacturers Associations (IFPMA), and 
issue-based corporate lobby organisations such as the World Business Council for Sustainable 
Development have all gained consultative NGO status with one UN agency or another.21 

"The types of groups that are usually considered to be classic, idealistic, campaigning NGOs 
constitutes just over half those at the UN," says Willets, and even that this sub-group is 
anything but homogenous. (Willets 1998:205) It encompasses national organisations -
including the National Rifle Association22 - and international citizen networks such as 
Consumers International and the World Wide Fund for Nature (WWF). 

Attempts have been made to regain the distinction between "associations of citizens" and 
"organisations of capital." (Krut 1997:8) Since the early 1990s, citizen groups have called for 
a distinction between PINGOs - public interest NGOs - and BINGOs - business interest 
NGOs. At the March 1995 preparatory meeting for NGOs for the Fourth World Conference 
on Women, for instance, women's health groups resolved to ban transnational corporations 
from their caucus meeting so as to ensure that public interest groups could discuss and make 
decisions without the presence and influence of organisations representing the infant food, 
pharmaceutical, pesticides, tobacco and other industries. (WEDO 1995:3)",24 

At the same time, however, the term 'civil society organisation' (CSO) crept into UN policy 
documents as part of the governance discourse. Once again, this term rarely distinguishes 
between citizen alliances and business organisations.25 

But as its use spread, so calls were made to exclude the commercial sector from the category 
of CSO. A UN-sponsored seminar on the involvement of civil society in the follow-up to the 
1995 Social Summit, for example, stated cautiously: "Business enterprises should not be 
grouped together with volunteer or representative organisations, nor should they be 
considered a part of civil society, with the possible exemption of non-profit business 
organizations and cooperatives." Participants at the seminar suggested that ultimately "those 
organisations which represent businesses or are primarily concerned with promoting business 
should be accorded a different consultative status." (UN 1995:4-5;13) A 1996 discussion of 

21 Another five percent were technical bodies, such as the International Organisation for Standardisation (ISO), 
while 22 per cent were professional, science or academic associations. (Willets 1998:204) 
22 Some NGOs felt deeply uncomfortable when this influential US gun lobby gained NGO status in 1996 
(Willets 1999:259-260) 
23 WEDO, the Women's Environment and Development Organisation, produced two special education primers: 
Transnational Corporations in the United Nations: Preventing Global Civil Governance and Transnational 
Corporations in the United Nations: Using or Abusing their Access? The second quotes an NGO: "It is 
unconscionable that people-centred groups should have to share their one channel to policy makers with profit-
making concerns." (quoted in Krut 1997:20) 
24 Other acronyms include NGDOs, non-govemmental development organisations; ENGOs, environmental 
NGOs; GRINGOs, government-run NGOs; GONGOs, government-organised NGOs; CBOs, community-based 
organisations; GROs, grass roots organisations; SMOs, social movement organisations (for further acronyms see 
e.g. Krut 1997:9) 
25 Yet another UN classification, that of "major groups", was created in 1992 within the environmental arena. 
The Earth Summit's Agenda 21 contained a section on "Strengthening the Role of Major Groups." The preamble 
to this section suggested that these groups were "social groups" whose "public participation in decision-making" 
was essential for the achievement of sustainable development. The nine major groups are: business and industry, 
NGOs, workers and their trade unions, local authorities, women, children and youth, indigenous peoples, 
farmers, the scientific and technical community. (Willets 1999:257) 
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the Organising Committee of UN Administrative Committee on Coordination (ACC) came up 
with a similar proposal. (NGLS 1997:3) Citizen groups lobbied the United Nations Secretary-
General's Executive Office not to lump business together with civil society on its website 
listing of organisations which had official relationship status with the UN. The website now 
offers two separate links for 'civil society' and 'business'.26Civil society NGOs saw this as a 
victory: 

UN officials have indicated that it is understood that NGOs and business have 
different structures, methods and objectives. While NGOs have many objectives, the 
common link among the private sector is the profit objective. (Foster and Anand 
1999:528) 

Yet a recent publication from the UN Department of Public Information, Basic Facts about 
the United Nations, and many other UN publications continue to subsume business groups 
under the civil society heading: 

An important new priority [of the 1997 UN reform package] is to strengthen outreach 
to civil society - NGOs, trade unions, business groups and others - to foster practical 
partnerships to further the goals and mandates of the Organization. These efforts have 
met with strong and positive response, including significant private [corporate] 
donations. (UN 1998:18) 

Until the question of definition is resolved satisfactorily, each group should be defined 
carefully and each term defined whenever it is used. 

What is the relationship between NGO and CSO? Social scientist Riva Krut suggests the 
following in her study on Globalisation and Civil Society: 

Non-governmental organizations, as a category of organizational entities, were created 
at the founding of the United Nations. The category was invented in order to describe 
a specific relationship between civil organizations and the intergovernmental process, 
and since then the term has been loosely applied to any organisation that is not public. 
Outside of the United Nations process, these NGOs might be better called civil society 
organizations. (Krut 1997:7) 

Many citizen organisations, however, have become accustomed to calling themselves NGOs. 
In this dissertation, the term non-governmental organisations (NGOs) and civil society 
organisations (CSOs) will be used interchangeably in the understanding that the category of 
CSOs encompasses a broader variety and number of groups and alliances than that of NGOs. 

Civil society organisations are regarded in this dissertation as "groupings of individuals and 
associations formal and informal, that belong neither to government nor to the profit-making 
private sector." (UNRISD 2000b:93) 

Activities are considered to be part of civil society when they involve a deliberate 
attempt - from outside the state and the market, and in one or the other organised 
fashion - to shape policies, norms and/or deeper social structures. In a word, civil 
society exists when people make concerted efforts, through voluntary associations, to 

26 See www.un.org/partners/ 
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mould rules: both official, formal, legal arrangements and informal social constructs. 
(Schölte 1999:4) 

Business associations are not considered within the category of NGO or of civil society 
organisation. This is categorically not to imply that corporations and business organisations 
are by definition 'bad' while civil society organisations or NGOs are by definition 'good'. It 
is simply an attempt to regain a lost distinction. In the 1970s, for instance, it was common to 
refer to government and public authorities as the First Sector, business and its organisations as 
the Second Sector, and people's organisations as the Third Sector, a categorisation which 
several authors continue to use today, (see Foster and Anand 1999:529; Giddens, 2000:674) 
In the United States, moreover, it is still customary to distinguish between business 'lobby 
groups' and 'public interest' groups. (Willets 1998:195) 

Putting business associations back into the category of the market is an important 
precondition for a more accurate analysis of the forces and actors at work in the international 
regulatory arena. (For further exploration on the civil society category in relation to citizen 
alliances, see chapter 8) 

Regulation of TNCs as contested processes 

The second problem raised by the predominant global governance discourse is that the 
differential interests and power of the actors involved in the global arena are rarely taken 
sufficiently into account. 

In much of today's literature and policy statements on interactions with the corporate sector, a 
shift from 'confrontation' towards one of'dialogues' and 'partnerships' is cited as a positive, 
socially-desirable trend. For example, Gro Harlem Brundtland, the current WHO Director-
General and former Chair of the Brundtland Commission, whose report Our Common Future 
catalysed the 1992 Earth Summit process, said in 1990: 

Partnership is what is needed in today's world, partnership between government and 
industry, between producers and consumers, between the present and the future . . . 
We need to build new coalitions . . . We must agree on a global agenda for the 
management of change . . . We must continue to move from confrontation, through 
dialogue to cooperation . . . Collective management of the global interdependence is ... 
the only acceptable formula in the world of the 1990s, (quoted in Lohmann 1990:82) 

But do 'dialogues' and 'partnerships' really represent a more adequate political process of 
making TNCs accountable to society? What happens if a particular TNC or industry sector 
does not agree with regulation of a particular industry practice? Such a response can be 
anticipated wherever effective regulation conflicts with profit maximisation. Regulation of the 
marketing of industrial products such as breastmilk substitutes, pharmaceuticals, tobacco, 
alcohol or pesticides clearly fall into this category. 

A number of authors think that regulation of transnational corporations cannot and should not 
be based on a preconceived idea of a harmonious political process. Sociologist Ulrich Beck, 
for example, believes that "regulation battles" will be a major focus of international politics in 
future. He forecasts that, after the first wave of "national de-regulations" under the neoliberal 
economic model, people's experience of the social and political consequences of the complete 
lack of control over transnational capital flows will spur a second wave of "transnational re-
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regulations". (Beck 1998:62-63; 20) International political economist Timothy Sinclair sees 
standards and codes as the "hot sites of political contestation in the future." (Sinclair 
1999:169) Anthony Giddens - who usually stresses the value of cooperation between 
governments and business in his work on the Third Way- feels the need to caution: 
"governments mustn't shirk confronting corporate interests where it is necessary to do so -
and it often is necessary to do so." (Giddens 2000:142, original emphasis) 

There are certainly areas where corporations envisage advantages to be gained from effective 
international regulation and where they may therefore co-operate in the regulatory endeavour. 
For example, regulations which help prevent conditions of'ruinous competition' or which 
give them a local monopoly over utilities such as water or electricity services. Recent research 
suggests that 'win-win' situations which are being presented as opportunities for corporations 
to 'turn ethics into profit' are far less common in the area of environmental protection, for 
example, than is usually implied in the discourse on 'voluntary initiatives', (see e.g. Utting 
2000:21-22) 

It is crucial that theorists, policy makers, and social activists make a clearer distinction 
between rules and regulations which are acceptable or even desirable from a profit-oriented 
corporate perspective and those which are likely to interfere with profit maximisation.27 An 
implicit preference towards consensual solutions may detract from the need to explore 
urgently how to deal with areas and instances where there is a need for binding regulation but 
where confrontation cannot be avoided. 

Method 

Conceptual framework 

Through the ubiquity of the global governance discourse, the term 'rules' has now acquired a 
multitude of meanings. This dissertation studies efforts to establish an effective framework of 
legal rules for transnational corporations within which governments and intergovernmental 
agencies are expected to play a big part in governance. 

It examines primarily what international regulation of transnational corporations really entails 
by looking at how one particular international regulatory framework came about and by 
examining various aspects related to its implementation. The aim is to discover whether there 
is underexplored room to manoeuvre so as to rein in more effectively the inappropriate 
practices of the infant food industry and other industries. 

To do so, the regulation of transnational corporations is conceptualised as a contested process 
involving specific actors with differing interests and differing power resources in a precise 
context. 

The issue is looked at from various angles and through a number of lenses. A particular 
spotlight is cast on two major actors in the infant food debate: transnational corporations and 
transnational citizen organisations. 

27 For example, the regulations Hirst and Thompson mention as proof that transnational corporations are not 
against regulation all fall within the category of regulations that are desirable from a business perspective, see 
Hirst and Thompson 1999:271-272. 
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Structure of the dissertation 

The main aim of this dissertation is to provide a useful account of how the international 
regulation of the marketing practices of the infant food industry was - and continues to be -
shaped. The process of regulation of the marketing practices of the infant food industry is 
subdivided into different phases and themes. A number of lenses, and theoretical concepts and 
frameworks from social and political sciences, economics, applied ethics, marketing and 
public relations have been used, depending on the specific issue in question. 

The first three chapters are primarily descriptive: 

Chapter 1 provides the background to the case study by depicting broadly the changes in the 
international arena over the past three decades with respect to the international regulation of 
transnational corporations. 

Chapter 2 examines how the demand for an international code of marketing of breastmilk 
substitutes came onto the international policy agenda. 

Chapter 3 describes the power struggles around the formulation and adoption of this Code at 
the World Health Assembly, the World Health Organisation's governing body. 

The phase after the Code's adoption phase is examined through different lenses in relation to 
different main actors in Code implementation. 

Chapter 4 explores the obstacles that government authorities encountered in implementing the 
Code and shows how they were overcome. 

The next three chapters focus on corporate conduct, while the penultimate chapter looks at the 
role of the major international citizen action network involved in the infant food debate from 
the very beginning. 

Chapter 5 examines whether the marketing practices of the infant food industry have changed 
and, if so, how. 

Chapter 6 questions whether and how the industry's initial negative reaction towards binding 
marketing regulation has changed. 

These two chapters not only attempt to provide a picture of corporate conduct 20 years after 
the Code was adopted. They also question the current tendency to interpret any positive 
change of corporate practice as proof of increased corporate responsibility by examining the 
issue from a perspective of applied ethics and public relations. 

Chapter 7 explores whether the infant food industry now has a more positive attitude towards 
the notion of international regulation in general. The issue is examined from the perspective 
of corporate public relations through a framework developed from theories on communication 
and power, and of propaganda. 

Chapter 8 looks at the role of the International Baby Food Action Network in bringing about 
this international regulatory framework and in ensuring that corporate practices change in a 
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more socially-responsible direction. It also raises questions about how interactions between 
states, intergovernmental agencies and transnational civil society organisations can be 
optimised so as to shift the balance of power in favour of democratic forces. 

The concluding chapter examines the potentially underexplored scope to make this regulatory 
framework more effective. It reflects on the issues raised in terms of the international 
regulation of transnational corporations in general. 

Material used 

Much of the history of international regulation is based on a paper written by US consumer 
policy researcher Michael Hansen for UNRISD. The history after 1996, and the more general 
information on regulation, are based on UN, academic and action group material. Of 
particular help were Everything for Sale by economist Robert Kuttner and the analytical 
paper, The Social Benefits of International Regulation, written by the sociologists Harris 
Gleckman and Riva Krut in preparation for the 1995 World Summit for Social Development 
in Copenhagen. 

The descriptive historical part of the early infant food controversy leading up to the 
International Code was primarily drawn from the following accounts: 

Andrew Chetley's Politics of Baby Food: Successful Challenges to and International 
Marketing Strategy (1986) a book which appeared in the Global Politics Series edited by 
international relations specialist Peter Willets. This publication gives a most detailed account 
of the political debate up until 1985. Its focus is an account of the potential of the 'Third 
System' as a countervailing force to transnational corporations. Chetley based his book on 
numerous documents and statements of all the relevant actors in this controversy and on the 
insights he gained as a participant in all the crucial World Health Organisation meetings in his 
capacity as a staff member of the British development action group, War on Want, and later 
as an Administrator of the International Baby Food Action Network (IBFAN). 

Gay Palmer's The Politics of Breastfeeding (1993) which examines why breastfeeding has 
declined. Nutritionist Palmer not only gives a detailed description of the birth and 
development of the infant food industry and its marketing practices - an account which could 
also be read as an example of social shaping by technology - but also investigates other 
factors and actors which contributed to this worldwide phenomenon. 

Prakash Sethi's Multinational Corporations and the Impact of Public Advocacy on Corporate 
Strategy: Nestlé and the Infant Formula Controversy which was published in 1994 as part of 
the Kluwer Academic Publishers Issues in Business Ethics Series. Sethi analysed the infant 
food case to provide insights into the role and potential impact of the interaction between 
what he described as 'politicised' UN agencies, developing countries and international private 
voluntary organisations in their campaigns for international regulatory codes. (Sethi 1994:17) 
As Professor at Baruch College of the City University of New York, Prakash Sethi was able 
to interview high-level managers in the baby food industry, and thus provide another 
perspective on the reactions of industry and their public relations arms to public pressure for 
international regulation. 

Sami Shubbers's The International Code of Marketing ofBreastmilk Substitutes: An 
International Measure to Protect and Promote Breastfeeding (1998) which appeared as part 
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of the Kluwer Law International Series and whose primary aim is to advise countries in 
matters of Code implementation. As a WHO employee, Sami Shubber participated in the 
drafting of the International Code and was responsible for its legal aspects until his retirement 
in 1997.1 used his book for two reasons. First, because this most recent account of the history 
of the code drafting and adoption relies on WHO inside material which may have been 
unavailable to Chetley or Sethi, such as correspondence between Senator Edward Kennedy 
and the Director-General of WHO, Halfdan Mahler. Second, because this book contains 
numerous actual examples of how the Code was watered down during its drafting, and points 
to the effects this continues to have on its implementation. 

Material for the three chapters on corporate conduct includes industry presentations, press 
releases, letters, websites and public relations material; documents and publications by 
UNICEF, WHO, action groups, and media articles. 

The descriptive part of the chapter on the role of the International Baby Food Action Network 
is based on the analysis of a variety of material from and about this action group. The more 
theoretical reflections are based on UN, academic and activist material on the role of 
transnational civil society organisations in global governance respectively on the role of new 
social movements in international relations. 

In addition to all this material, the dissertation relies on interviews with key persons from UN 
organisations (UNICEF, WHO, UNCTAD and UNRISD) and infant food activists on the 
current state of and potential for international regulation of corporations. I also interviewed 
academics, policy makers and activists on the link between regulation and human rights, and 
representatives from UNICEF and IBFAN about the role of the network in the infant food 
debate. 

I gained further insights as a consultant participant at the March 2000 WHO/UNICEF 
Technical Consultation on Infant and Young Child Feeding. Experts at this key policy 
meeting had been invited to offer advice for international infant feeding strategies over the 
next decade. This included discussions on how to improve Code implementation. 
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Box 1 
Regulation, co-regulation, self-regulation 

Some definitions 

A crucial but difficult task of good governance is to establish limits for economic actors in 
areas where their commercial interests may conflict with public interests. 

For most people, the term regulation carries the connotation of public regulation whereby 
public authorities set rules and build the administrative and legal mechanisms to enforce 
them. This "regulation by government authority" is known as command and control 
regulation. (Buritt and McCreight 1998:47) 

Today, however, the term regulation has acquired a multitude of meanings. They range from 
straightforward legal definitions - "the act or process of controlling by rule or restriction" 
(Gamer 1999:1289) - to the OECD's understanding as: 

the diverse set of instruments by which governments set requirements on enterprises 
and citizens. Regulations include laws, formal and informal orders and subordinate 
rules issued by all levels of government, and rules issues by non-governmental or self-
regulatory bodies to whom governments have delegated regulatory powers. 28(OECD 
2000b) 

The OECD definition thus encompasses 'non-governmental' and 'self-regulatory' bodies as 
regulatory protagonists but with the critical qualification that it is governments which have 
delegated the regulatory powers to them. 

This dissertation, which is concerned with regulations for big corporations, not citizens, uses a 
working definition of regulation as the 'establishment of rules and measures to influence 
effectively corporate practice in the public interest.' The term 'rules' is understood broadly as 
including legal, administrative and ethical principles, norms and rules as well as scientific 
standards. 

This working definition thus encompasses current uses of the word 'regulation' that often go 
well beyond state-based rule-making, and explicitly expands the term 'rules' from the legal 
and administrative domain into the domain of ethics as well. (A topic for further discussion is 
the usefulness of a better distinction between state-sanctioned, legal and other types of rules-
based regimes.) 

Classification according to rule-setters 

"Rules require rule setters," points out economist Robert Kuttner. [Kuttner 1999] A 
distinction between 'public regulation', 'co-regulation' and 'industry self-regulation' draws 
attention to the major rule-setters operating today. It also helps point to some potential 
consequences for the quality of rules-based frameworks and the mechanisms to enforce these 
rules. 

28 This definition guides OECD's ongoing Regulatory Reform process in which existing regulations in OECD 
states are scrutinised with the primary aim of improving 'economic performance'. 
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Public regulation refers to rules set by the parliament and/or government authorities. Public 
regulation, at least at national level, usually entails the establishment of measures to monitor 
and enforce the rules. 

The primary role of corporations with respect to public regulation is to ensure their 
compliance with public laws and rules by devising company-internal guidelines and 
establishing effective auditing procedures, and to allow for public verification of their 
adherence to the regulatory measures. 

At the international level, public regulatory frameworks are usually established through 
intergovernmental negotiations. As far as internationally-agreed regulatory codes, guidelines, 
recommendations and laws for corporations are concerned, therefore, the duty of corporations 
is the same as that for national regulation. Depending on the type of international agreement, 
this duty may be a moral one or a moral and legal one. For example, since the 1992 UN Earth 
Summit agreed on 32 Principles for Multinational Corporations as part of its international 
action programme, Agenda 21, these principles are being regarded as the minimum criteria for 
corporate behaviour towards achieving the international public aim of environmentally-sound 
and socially-just sustainable development.(Krut and Gleckman 1998)29 

Co-regulation refers to regulatory arrangements between business actors and one or more 
other parties. 

But the term does not indicate who these co-regulatory parties are or should be. The term 
'public and corporate co-regulation', referring to regulatory arrangements between industry 
and government authorities or UN agencies, is thus more specific. Other parties to co-
regulatory arrangements with economic actors can be labour, religious and/or civil society 
organisations. 

The term co-regulation, moreover, does not indicate either how many actors may be party to 
the rule-setting activity. It could refer to an arrangement between just one corporation and one 
NGO, or one between an international business association and a number of parties. 

Furthermore, the term does not indicate who initiated the co-regulatory arrangement. Yet co-
regulation initiated by government authorities is likely to differ significantly from 
arrangements initiated by civil society organisations and from arrangements initiated by 
corporations or business associations.31 

A key feature of co-regulatory agreements as far as accountability is concerned is whether or 
not governments are one of the parties involved. Only public authorities can link voluntary 

29 Principles reproduced e.g. in Knit and Gleckman 1998:132-134 
30 Term by Knit and Gleckman 1998:92 
31 Co-regulatory and corporate self-regulatory arrangements are now often called 'voluntary initiatives,' a term 
which creates much confusion. Firstly, the term 'voluntary initiative' implicitly attributes the initiative towards 
more socially-responsible corporate conduct to the industry - even if a business association may have forcefully 
resisted a particular code of conduct at first and agreed to a co-regulatory arrangement only because of strong 
and persistent outside pressure. (The term 'voluntary' initiative is, in many ways, a misnomer, when, for 
instance, corporations put forward their own non-legally binding industry code to avoid tighter mandatory 
regulation or to defuse public pressure). Secondly, the term does not distinguish between corporations' pledges 
of compliance to codes of conduct, corporate sponsorship, and a whole gamut of non-market based corporate 
activities which are currently referred to as 'public-private partnerships'. 

22 



co-regulation to legally-binding enforcement measures should the industry fail to comply with 
the agreed rules-based framework. 

This does not mean, however, that only the 'force of law' is effective in influencing corporate 
practices and conduct. Labour and civil society organisations, for example, have drafted 
model codes and pressured corporations publicly to adopt them as binding. Others have 
preferred to negotiate co-regulatory arrangements in tandem with industry. The primary 
means of making co-regulatory codes effective in practice is negative publicity - the 'naming 
and shaming' of those corporations which are found to violate the rules and standards which 
have been agreed.32 

Self-regulation refers to arrangements where corporations or business associations establish 
their own rules in the form of codes of conduct, corporate guidelines or mission statements 
and pledge adherence to them. 

'Self-regulation' may not, in fact, be the most appropriate term for arrangements in which the 
party to be regulated sets its own standards and whose effectiveness in protecting public 
interests depends entirely on a corporation's sense of moral obligation (see also Chapter 5). 

Analyses of business codes, for example in relation to sustainable development, have 
concluded that industry codes omitted important Agenda 21 standards and lacked effective 
enforcement mechanisms, (see e.g. UNCTAD 1996b) 

Corporate self-regulation - an oxymoron? 

Harris Gleckman and Riva Krut, who have investigated environmental regulation as an 
example of international social regulations, contend that: 

The campaign in favour of international environmental self-regulation by individual 
firms and industry trade associations has been energetic and has been supported by 
almost all the international trade associations. While not generally recognised as such, 
'self-regulation' is really an oxymoron. Potential polluters cannot make 'laws' (i.e. 
regulate) and order 'sanctions' (i.e. authorise penalties and fines) that are against self-
interest. Further, state regulation presumes that there is a political process that defines 
a level of pollution and regulations are issued to disperse this standard equitably over 
the generators of pollution. No individual 'self-regulator' can determine the publicly 
approved level of pollution or allocate itself the correct amount of pollution. 
(Gleckman and Krut 1994:8-9)33 

32 Hanks proposes the term 'civil regulation' for efforts where civil society organisations are the prominent 
driver of a regulatory arrangement. (Hanks 1999) 
33 For other analyses of industry self-regulation from a societal perspective see also Greer and Bruno 1996:33-7; 
Hansen 1999; Utting 2000; UNRISD 2000a 
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Gleckman and Knit postulate that public and corporate co-regulation and corporate self-
regulation must be backed up by industry-independent measures if public interests are to be 
effectively protected. These include clear guidelines on how to ensure compliance to such 
codes; external third-party verification of the internal audit; and public reporting and public 
participation.34 

34 For more details, see Knit and Gleckman 1998:92-108 
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III. CASE STUDY 

Chapter 1 

REGULATION OF TRANSNATIONAL CORPORATIONS 
A historical perspective 

Historically, progress associated with corporate social and environmental responsibility has been driven, 
to a large extent, by state regulation, collective bargaining and civil society activism. Increasing reliance 
on voluntary initiatives may be undermining these drivers of corporate responsibility. Such initiatives 
are often presented as effective alternatives to state regulation, when in fact their success in 
industrialised countries has often involved an important regulatory component. 

Peter Utting, Coordinator of UNRISD project on Business 
Responsibility for Sustainable Development, 2000 

Any case study on the regulation of a particular industry sector or practice, as well as 
questions about the regulation of corporations in general, are best understood if they are 
examined in a broad historical context. 

Regulation - the establishment and implementation of rules-based regimes - has long been 
used to ensure that corporations are accountable to society at large. A historical overview of 
corporate regulation shows that, from the time when concerned health professionals, citizens, 
governments, and UN agencies called for an international code for the infant food industry up 
until today, views on the feasibility and desirability of international regulation of TNCs were 
influenced not only by shifts in the balance of power between the various key actors. They 
were also marked by a shift in ideology away from the idea of influencing the commercial 
sector by means of external, binding regulation towards a drive towards de-regulation, 
complemented by industry self-regulation in the name of corporate responsibility. 

National regulation of corporations 

The notion that corporations should be subject to democratic control is not new. Early 
industrial enterprises in the United States, for example, were kept under close citizen and state 
control by means of corporate charters. These charters set out not only the privileges accorded 
to the corporations but also certain obligations. Charters often included revocation clauses 
giving State legislators the right to withdraw a charter if a corporation did not serve the public 
interest. 

In the nineteenth century, however, corporations managed through various legal means to 
curtail or abolish the right of individual US states to amend or revoke their charters. The 
Supreme Court ruled in 1886 that corporations were 'natural persons' under the US 
Constitution and thereby "entitled to the protections of the Bill of Rights, including the right 
to free speech and other constitutional protections extended to individuals." This ruling 
overturned the concept that corporations were simply legal entities whose right to make profit 
was granted only on condition that they served the public interest. Instead "corporations 
finally claimed full rights enjoyed by citizens while being exempted from many of the 
responsibilities and liabilities of citizenship." (Korten 1995:59) 
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Other countries preferred the notion of an 'artificial person' to that of an anthropomorphised 
corporate citizen. By conferring a status of'legal personality', "corporations are legally 
deemed to be single entities, distinct and separate from all the individuals who compose them. 
Legal personality means that corporations can sue and be sued, hold property and transact, 
and incur criminal liability in their own name and on their own account." (Wells 1998: 653) 

Whatever their legal status, the question of how to ensure that corporations benefit society to 
the maximum - or at least that they do little or no harm - has remained a key one all over the 
world. In most democratic countries today, a web of government regulations has evolved over 
the years to protect workers, consumers and society more generally and to guarantee their 
rights in law: for example, legislation on minimum wages and occupational health; on equal 
pay for women and on maternity leave; on product safety and advertising; and on 
environmental protection. More often than not, however, state authorities have been pressed 
into action by citizens: 

It should ... be noted that in none of these domains was national regulatory protection 
easily or completely achieved. The worker struggle was a century in the making in the 
developed world and continues in the less developed world. Women's rights and 
consumer rights, also the focus of decades-long struggle, are not yet secure. 
Environmental regulation, the newest 'global' social issue, has required decades of 
efforts by environmental organisations and activists. (Gleckman and Krut 1994:20)' 

The actual content and coverage of regulations, as well as measures to ensure that they are 
implemented effectively, may vary from country to country. But while national regulatory 
regimes are often anything but perfect, there is at least in most industrial countries a set of 
"minimum standards which cannot be infringed upon without invoking substantial judicial 
response and public reaction." (Gleckman and Krut 1994:20) 

International regulation of transnational corporations 

As more and more corporations have expanded their operations over the past 30 years beyond 
national borders, the ability of an individual state to hold corporations accountable for their 
activities and to safeguard public interests through national regulation alone has substantially 
diminished. 

Recognising this, developing countries and civil action groups have demanded a strong 
international regulatory regime to hold transnational corporations (TNCs) accountable to 

1 Citizen action has often been prompted by industrial accidents. The death of over 70 children in the United 
States from a toxic solvent in a cough mixture 1937, for example, marked the beginning of demands for 
industrially-manufactured medicines to be tested for their safety and resulted in legislation to this effect being 
introduced in 1938. Meaningful regulation to ensure the safety of pharmaceutical drugs emerged in many 
countries only after hundreds of children were born in the 1960s with stunted or no limbs because their mothers 
had taken thalidomide as a sleeping pill while pregnant. The drug had been advertised as being particularly mild. 
Concern for health and environmental protection was raised by the 1976 dioxin spill at Seveso, Italy. It increased 
dramatically after the 1984 gas spill in Bhopal, India, when thousands of people living around the pesticide plant 
of the Indian subsidiary of the US company, Union Carbide, were poisoned, causing deaths and suffering for 
years to come. Such concern was kept in the public eye because of further industrial accidents — the 1986 Rhine 
spill of organophosphates produced by Swiss chemical firm Sandoz; the 1986 explosion of the Chernobyl 
nuclear reactor; the 1989 pollution of the Alaskan coast with oil from the wrecked Exxon Valdez tanker; and 
countless warnings about industry's contribution to holes in the ozone layer and to global warming.(e.g. Blum et 
al. 1981:73-74; 214; Reich 1991:98-139; Greer and Bruno 1996:15-16;131 ; Krut and Gleckman 1998:30-31). 

26 



citizens wherever they operate in the world. But no effective and consistent web of binding 
laws and standards at the international level has emerged as yet, largely because of several 
changes over the past three decades in international economic and political spheres. 

These changes took place in several phases.2 During the 1970s, there were intense debates 
within various UN fora on the need to regulate corporations. Forceful opposition to binding 
industry regulation emerged in the 1980s as neoliberal economic theory and policies began to 
take hold. In the early 1990s, the impetus for industry regulation shifted from the UN to the 
business and NGO community. And finally, coming full circle, there has been a resurgence at 
the end of the 1990s of calls from within the UN for universal standards governing corporate 
conduct - opinions differ, however, as to how these standards might best be implemented. 

Moreover, a new global actor entered the regulatory stage in the mid-1990s: the World Trade 
Organisation, whose activities may result in the de-regulation and down-regulation of existing 
internationally-agreed standards in the name of'free' trade. 

The 1970s: Calls for a New International Economic Order 

The current debate on the international regulation of transnational corporations dates back to 
the late 1960s and early 1970s, an era marked by calls from within the United Nations not 
only for comprehensive international regulatory regimes, but also for a radical restructuring of 
what was perceived as an unjust world economic order. 

At this time, many former colonies had recently achieved independence and were deliberating 
how best to promote national economic development. The Group of 77 - a coalition of 77 
developing countries - was formed at the 1964 United Nations Conference on Trade and 
Development (UNCTAD) to promote an international agenda and structure more responsive 
to their needs. Nationalisation of TNC subsidiaries and plantations was part of this agenda. 

A key year was 1972. In that year, Chile's President Salvador Allende alerted the General 
Assembly of the United Nations to plans of the International Telegraph and Telephone 
Company (ITT) and the Kenneth Copper Corporation to overthrow his government with the 
help of the US government.3 In the same year, the first calls for international codes of conduct 
for TNCs were made at the UNCTAD Conference in Santiago. (Hoogvelt with Puxty 
1987:42) 

President Allende's violent death in a CIA-supported military coup a year later is rarely 
mentioned in histories of corporate regulation. Yet it contributed significantly to the success 
of the calls for UN codes of conduct as part of a programme for a New International 
Economic Order (NIEO). (Kline 2000:43;45) 

2 Much of this section is based on Michael Hansen's summary of the historical evolution of the environmental 
regulation of TNCs. He distinguishes three phases in the debate on international economic regulation of TNCs: 
the 1970s: the advent of regulatory activism; the 1980s: the conservative backlash; and the 1990s: corporate self-
regulation and NGO activism. (Hansen 1999) 
3 "Last July, the world learned with amazement of different aspects of a new plan of action that ITT has 
presented to the US government in order to overthrow my Government in a period of six months . . . They 
wanted to strangle us economically, carry out political sabotage, create panic among the population and cause 
social disorder so that when the Government lost control, the armed forces would be driven to eliminate the 
democratic regime and impose a dictatorship . . . Distinguished representatives, before the conscience of the 
World, I accuse ITT of trying to provoke a civil war in my country. This is what we call imperialist 
intervention." (Allende 1972) 
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The UN Economic and Social Council (ECOSOC) set up a United Nation's Commission on 
Transnational Corporations and a UN Centre on Transnational Corporations (UNCTC) as its 
special research and administrative body. This centre was entrusted with three basic tasks: 

i) to monitor and provide reports on the activities of TNCs; 
ii) to strengthen the capacity of developing countries in dealing with TNCs; and 
iii) to draft proposals for normative frameworks for the activities of TNCs.4 

In 1976, the United Nation's Commission on Transnational Corporations made the 
formulation, adoption and implementation of a draft UN Code of Conduct on Transnational 
Corporations one of its top priorities. UNCTAD, meanwhile, began co-ordination of 
negotiations for an International Code of Conduct on the Transfer of Technology. Discussions 
on both codes progressed slowly, however, partly because of the magnitude of the task and 
partly because of the widely-diverging views of the different actors involved.5 

The 1980s: Opposition to regulation 

By the early 1980s, the tide had started to turn against the regulation of TNCs. The election of 
influential conservative political leaders, particularly Ronald Reagan in the US and Margaret 
Thatcher in the United Kingdom, introduced an era of international economic policy-making 
based on a neoliberal economic framework which continues today: 

As the world's largest source of Foreign Direct Investment, the United States became 
the leading opponent of efforts to control TNCs. In accordance with neoliberal 
textbook economic reasoning, the US position contended that outcomes of 
international trade and investment generally need to be market driven in order to 
maximise welfare and that interventionist policies in trade and investment would 
reduce global welfare. Consequently the very merit of an international code of conduct 
for TNCs was questioned. (Hansen 1999:5) 

The neoliberal credo of 'liberalisation', de-regulation and privatisation - in development 
circles known as the Washington Consensus - spread all over the world.6 Proponents of the 
New International Economic Order, including various UN agencies, were side-lined. By the 
mid-1980s, efforts to draw up a UN Code of Conduct for TNCs were more or less abandoned. 
The Code's official demise came in 1992, when the president of the UN General Assembly 
reported that "no consensus was possible . . . at present" and that „delegations felt that the 
changed international environment and the importance attached to encouraging foreign 

4 For more details, see Hoogvelt with Puxty 1987:41-3; 226-7 
5 For a description of the negotiations on the UN Code of Conduct on Transnational Corporations, see Spröte 
1993; and Hoogvelt with Puxty 1987:43; for drafts of both codes, see UNCTAD 1996a:161-201 
6 The commonly-held view that 'liberalisation' of markets has entailed getting rid of regulations altogether has 
been contested. Some analysts argue that the expansion of the neoliberal economic model has been a process of 
de-regulation with concomitant re-regulation in the interests of transnational corporations and financial 
industries. Hildyard, for example, argues that the nation state's power has not necessarily been weakened, but 
has been redirected. "Far from doing away with state bureaucracies, the free market policies have in fact 
reorganised it. While the privatisation of state industries and assets has certainly cut down the direct involvement 
of the state in the production and distribution of many goods and services, the process has been accompanied by 
new state regulations, subsidies and institutions aimed at introducing and entrenching a 'favourable 
environment' for the newly-privatised industries . . . At issue, therefore, is not whether modern economies 
require any involvement from the state, but to what ends and in whose interests the state operates." (Hildyard 
1998:3-6:1) 
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investment required a fresh approach." (Samir Shihabi, quoted in Transnational 1992:1) 7 

Negotiations on the International Code on Transfer of Technology had already been 
abandoned in 1985. 

Indeed, few of the 30 or so international codes and guidelines envisioned during the 1970s 
were actually adopted. Those that were include the 1981 International Code of Marketing of 
Breastmilk Substitutes; the 1985 UN Guidelines for Consumer Protection; the 1985 FAO 
International Code of Conduct on the Distribution and Use of Pesticides; and the 1988 WHO 
Ethical Criteria for Medicinal Drug Promotion. Even these frameworks would have been 
abandoned were it not for continuous pressure from international citizen networks.8 

The early 1990s: Corporate self-regulation and co-regulation 

One of the last attempts to introduce international corporate regulation via the UN was made 
at the 1992 UN Conference on the Environment and Development (UNCED) - the 'Earth 
Summit' - held in Rio de Janeiro. 

The UN Centre on Transnational Corporations drafted recommendations for environmental 
regulation of TNCs in the expectation that they would be included in the Conference's policy 
recommendations, or Agenda 21 as its global plan of action became known. But a coalition of 
Western industrial states and an organised industry lobby managed to get the UNCTC 
recommendations removed from the draft agenda. Instead, the Conference's Secretary-
General, Canadian businessman Maurice Strong, invited the newly-formed Business Council 
for Sustainable Development to write the recommendations on industry and sustainable 
development. What remained of the coherent and comprehensive framework for TNC 
environmental regulation were a few ambiguous, non-binding recommendations scattered 
throughout the final 500-page document. The fact that the elimination of UNCTC's draft 
chapter on the environmental responsibility of TNCs more or less coincided with the 
dismantling of the Centre by the United Nations Secretary-General caused an uproar among 
the environmental NGO community, which regarded both as evidence of the capture of the 
UN by business interests. (Hansen 1999:6,7; Greer and Bruno 1996:24) 

In 1995, one more attempt to advocate a coherent model of regulation for TNCs was made at 
the World Summit for Social Development held in Copenhagen. But just as at the Earth 
Summit, the idea of binding externally-defined norms for TNC conduct was abandoned in the 
face of industry pressure and assertions that business would behave in a more socially-
responsible manner in future and would regulate itself by means of guidelines, standards for 
good corporate practice and other so-called voluntary initiatives. 

7 This announcement was preceded by an official US Demarche Request, sent on 26 March 1991 to all US 
foreign embassies, asking them to lobby for the abolishment of the UN Code of Conduct negotiations: "We 
believe that the Code is a relic of another era, when foreign direct investment was looked upon with considerable 
concern. The Code does not reflect the current investment policies of many developing countries . . . In the light 
of the above, Washington agencies have decided to seek the support of host governments officials responsible 
for foreign investment and quietly build a consensus against further negotiations . . . We stress that the Demarche 
[mail] should be given to officials responsible for investment not those responsible for UN affairs." (quoted in 
Braithwaite and Drahos 2000: 193. See also van Drimmelen 1998:47-48) 
8 Another international code was the OECD voluntary Guidelines for Multinational Enterprises, which was 
much less comprehensive than the envisioned UN Code of Conduct for TNCs, and which was not universally 
applicable. (Hansen 1999:3) 
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In hindsight, the 1992 Earth Summit can be seen as the beginning of what US consumer 
policy researcher Michael Hansen terms a 'regulatory vacuum' at the UN level. It marked a 
turning point in the emergence of other regulatory models. Industry bodies have repeatedly 
opposed external international regulation and have increasingly advocated industry self-
regulation (or certification by private bodies), arguing that this is as effective as external 
regulation and significantly cheaper for society. 

Nonetheless, some civil society organisations (CSOs) have continued to demand regulation 
which is independent of industry. Others have accepted and co-operated in industry self-
regulation, or have initiated co-regulation between themselves and corporations in a variety of 
fields.9 Those who support co-regulatory models tend to believe that corporations will keep 
their promises to behave in a more socially-responsible manner, or that co-regulation is the 
most pragmatic approach at present. 

Many governments, meanwhile, particularly those of poorer countries, have given up their 
demands for international regulation for various reasons. Numerous developing countries are 
deeply in debt and feel the need to attract foreign investment from transnational corporations, 
while others have developed sizeable industry sectors of their own which they do not want to 
be subject to international regulation. 

The mid-1990s: 
Enter the World Trade Organisation 

The establishment of the World Trade Organisation (WTO) in 1995 to implement 
international rules on trade such as the General Agreements on Tariffs and Trade (GATT) 
introduced a new dimension to ideas and practices about the international regulation of 
transnational corporations. One of the WTO's tasks is to 'harmonise' standards for products 
which are traded internationally, another is to resolve trade disputes between countries. The 
measuring stick in this streamlining process is that national and international standards should 
present minimum barriers to trade. The WTO mechanisms intended to achieve these goals 
have elicited widespread concern about 'down regulation' and 'de-regulation', not least that 
accepted minimum standards in the fields of labour, health and environmental protection will 
be turned into maximum standards or be abolished altogether. 

Moreover, both GATT and WTO have been criticised for their undemocratic nature and for 
the excessive involvement and influence of transnational corporations in their decision
making processes. Unlike UN agencies responsible for other international agreements, the 
WTO can enforce its standards and decisions by means of trade or other sanctions, (see e.g. 
(UNDP 1999, Koivusalo 1999) 

[The WTO has] at its disposal trade sanctions - among the most effective international 
weapons short of missiles. This means that the WTO, which is not even a UN 
organisation, is probably the most powerful institution after the UN Security Council -
and yet makes its rulings essentially in private and with limited participation of the 
poorest countries. (UNRISD 2000b: 109)10 

9 For a more detailed review of different types of co-regulatory, industry self-regulatory and other 'voluntary' 
initiatives, see Utting 2000:3-9 
10 Another important economic player in global economics and politics, the World Bank, began to change its 
position in the mid-1990s on the regulation of markets. In the 1970s, when Structural Adjustment Policies 
(SAPs) began to be imposed on developing countries as a condition of further international loans, the Bank was a 
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The floundering of the Multilateral Agreement on Investment (MAI) 

In the late 1990s, all these concerns prevented another trade agreement from being approved. 
The Organisation for Economic Cooperation and Development (OECD)11 started to negotiate 
an agreement on investment from one country to another in relative secrecy. When details of 
the proposed agreement were leaked, however, widespread consternation that this Multilateral 
Agreement on Investment (MAI) would give transnational corporations the right to file 
complaints against states they believed were hindering their ability to trade in that country -
effectively granting multinationals rights which had hitherto been regarded as the prerogatives 
of nation states only- led to broad public mobilisation against the agreement. This public 
opposition and concerns from some OECD states themselves led to the abandonment of the 
MAI in 1998. (UNRISD 2000b:107-108) Critics were not opposed to bringing some order and 
coherence to the plethora of bi- and multilateral trade and investment agreements. What they 
did object to were the profound shifts in the institutional arrangements for global economic 
decision-making that the MAI would have brought about. 

The late 1990s: The UN re-enters the debate 

By the turn of the twentieth century, the UN and some of its agencies were once again 
becoming more vocal about the need for international business regulation.12 Several draft 
measures proposed different arrangements to ensure the social accountability of TNCs, 
varying as to the extent to which standards should be legally binding. 

The 1994 collapse of the Mexican economy and the 1997 financial crisis in a number of Asian 
countries13 illustrated clearly that a wholly unregulated 'global' market was not good for the 
majority of the world's people nor for transnational corporations.14 Many TNCs began to 
worry about the impact of unstable financial and social environments on their operations. In 
1997, the International Chamber of Commerce (ICC) - a business association of more than 

champion of minimal state intervention in the economic sphere. But after a decade of privatisation of public 
services the world over, concern rose about the poor's lack of access to basic 'public goods' such as health care 
services and clean water. Moreover, when the Thai economy collapsed in 1997, largely as a result of unregulated 
international capital speculation, many feared an imminent world economic depression. 

Responding to these concerns, the World Bank's 1997 World Development Report called for the 
capacities of states to intervene in markets, either because of "market failure" or out of a concern for "equity", to 
be upgraded. Areas covered by the World Bank's proposals included utility regulation, anti-trust policies, 
financial regulation and consumer protection. But the Report's recommendation that greater emphasis be given 
to "personal responsibility" leaves considerable uncertainty as to the scope of government regulation in relation 
to industry 'freedom' of action and self-regulation and does not stress the need for international regulation. 
(World Bank 1997:26-27) 
11 The Organization for Economic Co-operation and Development was set up in 1960 to succeed the 
Organization for European Economic Co-Operation of 1948 which had coordinated aid for economic recovery to 
Western Europe under the Marshall plan after the Second World War. Today, the OECD brings together the 
governments of 29 major industrial countries. 
12 One initiative outside the UN system was taken up by the OECD. In June 2000, the OECD adopted a revised 
set of its guidelines on TNCs which set new standards on corporate governance, workplace conditions and 
environmental protection. These voluntary guidelines apply to TNCs based in the 29 OECD Member countries 
and in four non-Member countries: Argentina, Brazil, Chile and the Slovak Republic. (OECD 2000a; UNRISD 
2000b:90) 
13 Both were caused by the sudden massive flight of the largely unregulated international flow of private capital, 
(see UNRISD 2000b:7-8; see also Stiglitz 1998) 
14 Except, perhaps, for those investors and speculators which have become transnational in their operations. 
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7,000 transnational corporations from 130 countries - launched a major initiative towards 
'dialogue' and 'partnership' with the UN. (Maucher 1997). The ICC started to argue for better 
regulation in areas which would allow its member companies to operate in a more predictable 
business environment. But, at the same time, it continued to advocate the de-regulation of 
national rules governing trade and other areas so as to minimise interference with companies' 
ability to maximise shareholder values. For example, at the 1998 World Economic Forum, an 
annual gathering of business and government leaders in Davos, Switzerland, top business 
people expressed their dismay at 'excessive government regulation', such as rules covering 
the workplace and the environment. (Maak 1998:25) 

One year later, at the 1999 World Economic Forum, UN Secretary-General Kofi Annan 
proposed to the same business leaders a "global compact of shared values and principles, 
which will give a human face to the global market." The compact would comprise "a set of 
core values in the areas of human rights, labour standards and environmental practices." 
Annan explained, "I choose these three areas because they are the ones where I fear that, if we 
do not act, there may be a threat to the open global market and especially to the multilateral 
trade regime."15 In exchange for UN support of free trade, the UN Secretary-General asked 
the ICC member companies to "make sure that in your own corporate practices you uphold 
and respect human rights; and that you are not yourselves complicit in human rights abuses." 
(UN 1999b) 

The UN-ICC Global Compact was launched on 5 July 1999. (UN/ICC 1999) It relies on the 
ability and will of corporations to regulate themselves. Corporate compliance to the proposed 
standards is wholly voluntary. No mention is made of the need for effective procedures of 
monitoring and enforcement which are independent of industry. 

Just one week later, on 12 July 1999, the United Nations Development Programme (UNDP) 
launched its annual Human Development Report. The report described in detail how "profit-
driven" economic globalisation had resulted in the neglect of human rights and social justice 
for the vast majority of the world's people.16 It proposed that corporations should be made 
more accountable to society: 

Multinational corporations are already a dominant part of the global economy- yet 
many of their actions go unrecorded and unaccounted . . . They need to be brought 
within a frame of global governance, not just a patchwork of national laws, rules and 
regulations. (UNDP 1999:100) 

To achieve 'Globalisation with a Human Face', the UNDP report advocated the establishment 
of a "more coherent and democratic architecture for global governance in the 21st century" 
which would include a binding code of conduct for multinational corporations: 

15 Annan reminded business leaders about the "enormous pressure from various interest groups to load the trade 
regime and investment agreements with restrictions aimed at reaching adequate standards in the three areas of 
human rights, labour and the environment." But while the Secretary-General saw these concerns as legitimate, he 
did not want them to be integrated into international trade and investment regimes. (UN 1999b) Some 
commentators have questioned the wisdom of proposing the Global Compact during the run-up to a new round 
of negotiations of international trade rules due to begin in Seattle at the end of 1999: in that year, many civil 
society organisations and developing countries were calling for an impact assessment of WTO's activities and 
rules, or the inclusion of social and environmental clauses in any new WTO agreements, or for the abolishment 
of the WTO regime altogether. For details, see e.g. CEO 1999:2-8. 
16 UNDP 1999:30 
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Today, they are held to codes of conduct only for what national legislation requires on 
the social and environmental impact of their operations. True, they have in recent 
years taken up voluntary codes of ethical conduct. But multinationals are too 
important for their conduct to be left to voluntary and self-generated standards. 
(UNDP 1999:12) 

As in the UN-ICC Global Compact, the UNDP report referred to human rights as a key source 
of universal ethical principles and norms for assessing the duties of transnational corporations 
towards society (see Box 2 for an overview of the standards proposed). Unlike the Global 
Compact, however, the UNDP report stressed the need to strengthen the current international 
human rights regime - for example, through a criminal court with a broader mandate - so that 
not only governments but also other important global players, such as TNCs and the World 
Trade Organisation, could be held effectively accountable to those affected by their actions. 
(UNDP 1999:9; 34-35; 111)17 

ICC Secretary-General Maria Cattaui reacted promptly. In an open letter to the Financial 
Times, she claimed that the Human Development Report was "on the wrong track in calling 
for a mandatory code of conduct for multinationals" and that binding rules "would put the 
clock back to a bygone era." (Cattaui 1999) 

De-regulation and re-regulation worldwide 

Is a call for a binding international code of conduct for transnational corporations really 
putting the clock back? Does such a call not instead reflect people's needs in this era of 
'globalisation'? 

When many countries lobbied some 25 years ago for a comprehensive system of international 
regulatory measures to hold multinational corporations accountable to the citizens of all the 
countries in which they operated, most of them believed that such regulation would primarily 
be a matter of 'international relations', of nation states collaborating together under the aegis 
of the UN to develop international codes of conduct. 

Since then, however, adherence to a neoliberal economic model has involved restructuring 
regulatory systems in the interest of large corporations and questioning the UN's legitimacy 
to establish international regulatory frameworks. At the same time, a variety of actors have 
established different codes of conduct and standards for industry practices, the majority of 
which are not legally-binding on corporations. 

The current discourse in policy-making arenas has also changed. Thirty years ago, most 
policy-makers considered regulation of corporate activities as an issue of 'democratic control' 
over TNCs. At that time, it was understood that firm rules were needed to ensure both the 
optimal operation of markets and the prevention of so-called market failures, abuses of power 
and corporate neglect of responsibility. The archetype of the free market, the United States, 
had in fact one of the most developed regulatory systems in the world. 

17 The UNDP Report recommends that this code of conduct should come under the jurisdiction of the WTO. It 
would be preferable, however, to put it under the more democratically-accountable UN system and leave 
enforcement to the International Criminal Court with an expanded mandate to sue and sanction TNCs. 
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At the end of the 1970s, the term 'de-regulation' spread from the US as part of the neoliberal 
economic laissez faire discourse which advocated privatisation of state enterprises, 
downsizing of the state, reduced welfare entitlements, lower taxes and free trade. Since the 
demise of the Communist bloc at the end of the 1980s, regulation and public ownership of 
specific sectors of the economy are often confused with dictatorship and total state control 
over economies, and then completely dismissed. 

All major industrial states have prospered throughout decades of regulated markets and all 
reasonably well-functioning market economies continue to be partially regulated. These facts, 
however, do not figure in the free market discourse. Not mentioned either is the fact that 
'liberalisation' of markets under this paradigm has usually entailed not getting rid of 
regulations altogether but instead a selective de-regulation and re-regulation in favour of big 
business and finance. (Hildyard 1998:3-6; 2; UNDP 1999) The predominance of free market 
thinking continues to pre-empt serious theoretical and policy inquiries about the merits and 
shortcomings of different types of regulatory arrangements as well as about which type of 
capitalist market system might best achieve the most socially-just and environmentally-
friendly outcomes and under what circumstances. 

The political debate about how to ensure democratic control over corporations which 
transcend national boundaries - corporations which, in many instances, have annual turnovers 
far exceeding the gross national products of many nation states - has given way to debate 
about how best to attract corporate money, whether in the form of direct investment or via so-
called public-private partnerships. More often than not, binding public regulation is traded 
away in return for promises of corporate responsibility and good governance. 

Current key questions on regulation 

In fact, debates about international regulation of corporations should go well beyond the 
question as to whether or not such standards should be mandatory on corporations. Questions 
on democratic international rule-setting should include: 
• In which areas are binding laws needed? In which areas are other arrangements sufficient? 
• Who sets the rules and on what basis? 
• Who implements the rules and how? 
• How can society ensure that any regulatory arrangement effectively prevents - or at least 

minimises - potential harm from industry activities? 

These questions may sound technocratic, but need to be raised and discussed in the context of 
changes in the international policy-making arena over the past 30 years and in the face of the 
increasing power of TNCs. 

The trend towards industry self-regulation or co-regulation between industry and other 
societal actors has been supported by two beliefs. One is that the growing number of industry 
codes demonstrates an increased sense of corporate responsibility and that as a result society 
no longer needs to insist on externally-defined binding international regulation. The other is 
that transnational corporations have gained so much power in recent decades - one means of 
exercising this power is to relocate manufacturing plants from country to country (or at least 
to threaten to do so) - that it is now impossible to regulate TNCs by externally-defined rules. 
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Building on voluntary agreements with corporations is seen as more 'pragmatic' than 
antagonising them with binding international regulation.18 

These perceptions invoke further questions: 
• Have TNCs shown a willingness and ability to regulate themselves effectively? 
• Is there underexplored room to formulate and enforce externally-defined international 

regulation? 
• What is the appropriate role of each actor in the new structures of 'good global 

governance' (a term which is used in this dissertation to mean democratic decision
making about the most appropriate ways to ensure that TNCs are socially-accountable by 
means of international regulation)? 

All these questions are explored, explicitly or implicitly, in this dissertation on the 
international regulation of the marketing practices of the infant food industry. 

18 Some commentators advise building on industry offers to behave in a more socially-responsible manner but 
against a background of externally-defined binding regulation should such co-regulatory arrangements fail. 
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Box 2 
Proposed standards to evaluate TNC conduct 

"A compact for the new century" 

At the World Economic Forum in Davos, Switzerland on 31 January 1999, UN Secretary-General 
Kofi Annan challenged world business leaders to "embrace and enact", both in their individual 
corporate practices and by supporting appropriate public policies, the following universally-agreed 
values and principles: 

/. The Universal Declaration of Human Rights 

The Secretary-General asked world business to: 

a) support and respect the protection of international human rights within their sphere of 
influence; and 

b) make sure their own corporations are not complicit in human right abuses. 

2. The International Labour Organisation's Declaration on fundamental principles and rights at 
work 

The Secretary-General asked world business to uphold: 

a) freedom of association and the effective recognition of the right to collective bargaining; 

b) the elimination of all forms of forced and compulsory labour; 

c) the effective abolition of child labour; 

d) the elimination of discrimination in respect of employment and occupation. 

The Rio Declaration of the 1992 UN Conference on Environment and Development 

The Secretary-General asked world business to: 

a) support a precautionary approach to environmental challenges; 

b) undertake initiatives to promote greater environmental responsibility; 

c) encourage the development and diffusion of environmentally friendly technologies. 

UNDP 1999 Report: Globalisation with a Human Face 

"Multinational corporations are too important and too dominant a part of the global economy 
for voluntary codes to be enough. Globally agreed upon principles of performance are needed 
for: 
* Human concerns - to ensure compliance with labour standards and human rights 
* Economic efficiency - to ensure fair trade and competitive markets 
* Environmental sustainability - to avoid degradation and pollution." 

Sources: UN 1999a; UNDP 1999:100-101 
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Box 3 
Why regulate? 

The myth of the perfectly self-regulating market 

De-regulation has become a key word in current economic policy discourse. Many policy
makers today follow the neoliberal economic school of thought which argues that unfettered 
markets deliver goods and services most efficiently and are therefore best left alone. It also 
argues that the 'invisible hand' of pricing mechanisms takes best care of societal welfare. 

Regulations can certainly become inefficient, overbureaucratic or redundant, and thus should 
be reviewed periodically. But such reviews are not the same as getting rid of regulations per 
se on the grounds that they are negative, rather than positive, policy measures. In fact, the 
'free' market has never been wholly unregulated. Most industrial states have long relied upon 
an intricate rules-based system to create a stable business environment and to tackle the 
market's imperfections and abuses. 

The collapse of the economies in the former Communist countries of Eastern Europe is often 
cited as proof that laissez faire economies work best. But centrally-planned economies should 
not be confused with regulated markets. Since the Second World War, most Western 
European countries as well as the US economy have flourished under social welfare-oriented 
types of capitalism. 

The market certainly does many things well. But until some twenty years ago, economists and 
policy-makers were well aware that there will always be goods which market mechanisms do 
not and cannot deliver, such as universal access to health care, or goods which they deliver 
but should not in the interests of societal well-being, such as pollution and misleading or 
harmful statements about commercial products, including tobacco and pharmaceuticals. This 
is why regulation is often employed "either to make the market work more efficiently or to 
solve problems that the market cannot fix." (Kuttner 1999:329) Economist Robert Kuttner 
points out that: 

The system in which the private market operates is inevitably structured by law and by 
democratic choices. Those choices can contrive a relatively efficient, or inefficient, 
brand of mixed economy. But the quest for a perfectly pure free market, or an 
economy free of political influences, is an illusion. (Kuttner 1999:327) 

Over time, regulatory measures have been implemented for a variety of reasons. Classical 
economic theory makes a distinction between economic and social regulation. According to 
this theory, economic regulation is justified when markets fail to be effectively self-
correcting. A classic example is the complex regulation of public utilities, such as water 
supply or electricity services, where entry, price, profits and terms of competition are heavily 
regulated to prevent unnecessary fragmentation of the market and to ensure that the company 
awarded the contract does not abuse its monopoly position. Social regulation, meanwhile, is 
justified because it corrects what economists call 'negative spillovers'. It encompasses 
regulation of pollution, advertising, and health and safety.19 (Kuttner 1999:227-228) But as 
Kuttner points out: 

19 For details of these categories, see Kuttner 1999:227-231 
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We should remember as a matter of economic and political history that none of these 
regulatory systems resulted from bloodless expert analysis of externalities, information 
failures, natural monopolies, bargaining asymmetries, and the like. For the most part, 
they resulted from gross abuses of private economic power- followed by exposé, 
indignation, societal conflict, struggle, and ultimately political remediation. (Kuttner 
1999:230) 

There has always been, and continues to be, a need regulate the market. The key question is: 
what type of regulation allows differing markets to do their best while preventing undue 
harms to societies? In democratically-minded societies, which in principle are based on the 
primacy of the needs and values of people over abstract economics, the answer to this 
question is a political one. From this perspective, the question becomes: for what reasons have 
societies decided to establish regulatory measures? What are the commonly accepted 
justifications for limiting market mechanisms? 

Regulation in the United States 

Regulation in the United States was instituted in three broad waves from the late nineteenth 
century through to the 1970s. The first wave began in 1887 when the US Congress set up the 
Interstate Commerce Commission to prevent railroad owners from abusing their monopoly 
position by charging small farmers higher rates for transporting their goods than they could 
afford. The subsequent 1890 Sherman Act dealt with the rampant problem of monopolies and 
price fixing. The 1906 Pure Food and Drug Act was enacted in response to public outrage at 
working and sanitary conditions in slaughterhouses. From 1907 onwards, public utility 
commissions regulated gas, electricity and telephone markets in which private companies 
were accorded a monopoly position if they agreed to charge publicly-affordable prices. In the 
early twentieth century, labour laws were passed to limit employers' power to exploit both 
child and adult workers. This first wave of regulation - which began in the late nineteenth 
century and extended through the progressive era of Presidents Theodore Roosevelt and 
Woodrow Wilson - was primarily intended to prevent abuses of economic concentration and 
power of the newly-emerging industries. 

The second wave, known as New Deal regulation, came in response to the Great Depression 
in the 1930s. Under the leadership of US president Franklin D. Roosevelt, an intricate 
regulatory system was set in place, the prime aim of which was to stabilise the economy so 
that people would not again be detrimentally affected by businesses' economic 
overspeculation. By the end of the 1960s, independent regulatory commissions were seen as a 
"fourth branch of federal government." (Kuttner 1999:231) 

The third wave of regulation lasted from the mid-1960s to the end of the 1970s. It emerged in 
response to the emergence of a vocal consumer movement spearheaded by Ralph Nader and 
an environmental movement catalysed by Rachel Carson's book Silent Spring. Between 1965 
and 1977, the US Congress enacted some twenty new regulatory laws governing, for example, 
occupational health and safety, consumer-product safety, clean air, clean water and toxic 
waste, and created an elaborate regime for assessing environmental impacts and regulating the 
financial system. 

Kuttner pinpoints the reversal in public rule-setting activities to the late 1970s when the word 
'de-regulation', which had entered public discourse in 1976, became a widely-shared policy 
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objective. What started in 1978 as 'regulatory reform' under President Jimmy Carter rapidly 
turned into a movement for complete de-regulation 

No societal group mobilised to defend this partially-regulated mixed market system. Left-
wing and Centre movements were disillusioned with the machinery and politics of regulation 
because of 'regulatory capture', an idea introduced in 1955 by Marver Bernstein's influential 
book, Regulating Business by Independent Commission. Bernstein exposed the subtle (and not 
so subtle) mechanisms by which corporations had gained influence over the content and 
execution of regulation. He also showed that the functioning of public regulation depended on 
the idealism and public-mindedness of the regulators. But instead of calls for an overhaul and 
revival of the regulatory system, what emerged were calls for the abolishment of the most-
criticised regulatory agencies. 

Those who paved the way for a fundamental attack on the very idea of regulation, however, 
came from the new influential Chicago School of neoliberal economists, the most well-known 
of whom was Milton Friedman. By the end of the 1970s, their de-regulation ideology had 
been picked up by a revitalised conservative movement and by big business. Kuttner notes 
that big business was in fact one of the last to embrace the deregulation ideology because 
most corporations had learned to live and manoeuvre within the system of regulation rather 
than attack it. Still today, most businesses prefer some sort of regulation, albeit in their 
favour, than no regulation at all. 

In this discourse, the term 'polity failure' - failure of the political community or the political 
process - took the place of 'market failure.' The term 'polity failure' expresses a lack of 
confidence that a vibrant civic-minded society and its democratic state will set and enforce 
rules to the benefit of society. Instead, public regulation was invariably portrayed as an 
obstacle to the optimal functioning of a supposedly perfectly self-regulating market. If there 
was a need for regulation, it was argued that regulation through market incentives was 
preferable.20 Public, mandatory regulation was denigrated under the term 'command-and-
control' regulation. From a public policy perspective, the introduction of such a negatively-
charged term was unfortunate: 

[A] fact is that any system of laws relies on commands. Thou shalt not run a red light, 
or cheat the 1RS [tax-collecting Internal Revenue Service], or rob a bank. Thou shalt 
honor property rights in a variety of highly specified ways. The issue is not whether 
there are 'commands', but whether the goals of public policies are sensible and 
attainable, and whether their means are appropriate to the specified goals. (Kuttner 
1999:320, emphasis added) 

Common regulatory regimes 

Most other industrialised countries followed similar paths to that of the United States. 
Regulatory arrangements varied, depending on the function and type of state, the legislative 
and administrative system, the actions and reactions of the business sector, the aspirations and 

20 One much cited example is the creation of tradable pollution permits, the aim of which was to lower overall 
air pollution by inducing industries to adopt cleaner technologies. But as Kuttner points out, "though market
like, the resulting system was not free market". Instead, it constituted "the use of market incentives ... within a 
highly contrived and regulated context." The political process must still decide on the level of permissible 
pollution. Tradable permits, moreover, cannot deal with compensation of those harmed by pollution. (Kuttner 
1999:324-326) 
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acts of labour and other social movements, media coverage, dominant personalities, balances 
of power, overall context and simple chance. Major common regulatory realms which temper 
the activities of corporations include: 

Anti-trust: to ensure economic competition and prevent abuses of monopoly power. 
Anti-corruption: to prevent corporations from using illicit payments to, for example, gain 
contracts or to influence law-making and enforcement. 
Advertising and marketing: to prevent harm from manipulation of customers. 
Public relations: to prevent manipulation of the media, legislators, policy-makers and the 
general public. 
Corporate taxation: to ensure corporations' contribution to public infrastructure and to set a 
disincentive for the production of negative externalities such as pollution. 
Labour: to protect and ensure the rights of the workforce. 
Health and safety: to ensure the safe operation of industrial plants. 
Anti-discrimination: to prevent discrimination in the hiring, firing and treatment of employees 
on the basis of, for instance, race or sex. 
Consumer protection: to ensure safety and fair pricing of products and the right to full and 
unbiased information. 
Environmental protection: to protect the natural environment. This is a most complex 
regulatory regime covering a range of issues such as whaling, toxic waste, air, water and soil 
pollution, acid rain, the ozone layer and biodiversity.21 

In addition, a wide variety of regulatory regimes have been introduced for specific industry 
sectors. To ensure that industrially-manufactured pharmaceuticals contribute to public health, 
for example, pharmaceutical companies are regulated in relation to their clinical trials, drug 
approval, manufacturing practices, product quality, post-marketing surveillance, marketing 
and advertising, and often drug pricing. In return, research-based pharmaceutical corporations 
have obtained a long duration of patents on their products, protection of their brand names 
and relatively low taxation. Other regulated industries include public utilities, mining, oil, 
food, garments and the financial sector.22 

A coherent web of international regulation 

Despite the current free market discourse, most industrialised countries in fact accept that the 
state has a duty to provide for rules-based systems in the realms and industry sectors cited 
above. But this is not generally accepted for international regulation, even though numerous 
practices of transnational corporate and financial actors are beyond the control of any 
individual nation state. A study by Harris Gleckman and Riva Krut on the Social Benefits of 
Regulating International Business ponders this inconsistency: 

21 A justification for regulation which has been used more in the international than the national arena is Human 
rights: to ensure that people's human rights are not violated. The first time that corporations were tried for 
'crimes against humanity' was during the Nuremberg trials after the end of the Second World War when German 
companies were indicted for various actions during the Nazi era. A call to link the human rights regime with the 
regulation of the conduct of transnational corporations re-emerged in the 1990s, particularly after environmental 
and human rights activists' blamed the Shell oil company for complicity in the execution by the Nigerian state of 
Ken Saro-Wiwa and other Shell critics. (Meintjes 2000:85:97) 
22 For a detailed study of realms of global business regulation, see Braithwaite and Drahos 2000. 
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It is as important to put regulations in place internationally as it is nationally. It is an 
accepted job of government to set domestic targets and standards for business that 
weigh the competing claims of economic and social development. On the international 
level this commonly accepted national assumption is not shared. (Gleckman and Krut 
1994:10) 

Their study argues that "a systematic method to regulate and set minimum standards for 
international business activity is crucial to the achievement of some critical elements of 
international social life and development" and that there is a need for an international 
structure to assist states in regulating international business on the basis of "the fundamental 
rights of individual citizens, international society and the earth." (Gleckman and Krut 1994:8) 
UNRISD shares the view that the 'invisible hands' of the market will not achieve optimal 
social outcomes. Their analysis of the outcomes of reliance for ten years on corporate self-
regulation and 'voluntary initiatives' in the international policy arena concludes that: 

Left to their own devices, TNCs are likely to fulfil their responsibility in a minimalist 
and fragmented fashion. Their strategies may be conducive to economic growth and 
the stability of their operating environments, but not necessarily to sustainable human 
development. They still need strong and effective regulation and a coherent response 
from civil society. (UNRISD 2000a:90) 
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Chapter 2 

'COMMERCIOGENIC MALNUTRITION' 
The 'Bottle Baby Disease' 

It is harsh, but correct, to consider some of these children as suffering from 'commerciogenic 
malnutrition' - that is caused by thoughtless promotion of these milks and infant foods. 

Derrick Jelliffe, Director of the Caribbean Food and Nutrition Institute in Jamaica, 19711 

If she continues to feed the baby with a dirty bottle and dirty water, it can lead to the death of the child. 
We accept no responsibility for hygienic conditions in the country and for the lack of knowledge of 
writing and reading... 

Hans Rudolf Müller, vice-president Nestle, 1975^ 

At the turn of the millennium, the World Health Organisation estimates that around 1.5 
million infants die each year because they are artificially rather than breastfed. This chapter 
outlines the origins and development of the infant food industry, and illustrates how the 
industry's marketing practices, combined with beliefs and practices of the Western-trained 
medical community, contributed to the gradual replacement of breastfeeding by commercial 
infant foods in industrialised and developing countries. 

It provides an overview of the marketing methods used by the infant food industry in the 
1960s and 1970s when health professionals and then citizen action groups began to raise the 
alarm about the negative consequences of this trend in infant food marketing for infant 
survival, health and growth, in particular in developing countries. 

It describes how the regulation of the marketing practices of the infant food industry became 
an international public issue. Dialogues between health professionals, UN advisory groups 
and the industry failed to persuade the industry to change its marketing practices. A crucial 
turning point was when civil society actors brought the issue of harmful marketing practices 
onto the agenda of UN agencies. 

Infant food manufacturers attempted to prevent the UN from taking up the issue by portraying 
external international regulation of industry practices as an interference in the free market. 
Nonetheless, WHO and UNICEF called a Joint Meeting on Infant Feeding in 1979 to which, 
unusually, they decided to invite not only the industry but also its most outspoken critics from 
citizen action groups. The meeting was a milestone: it called for an international code of 
marketing practices; it catalysed the formation of an international issues network on infant 
feeding; the network in turn catalysed the development of'international issues management' 
- a corporate PR discipline which henceforth accompanied this and other regulatory debates. 

1 Jelliffe 1971 
2 Müller 1975 
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The birth of a market3 

In the middle of the nineteenth century, new techniques for processing milk were developed. 
Condensed tinned milk (1853), evaporated milk (1885), surpluses of whey in milk-producing 
countries, and new materials and production methods for feeding bottles and teats formed the 
basis of a new industry. (Palmer 1993:203) 

German-born Henri Nestlé started his infant food business in 1867 by mixing toasted flour 
and condensed milk. As a chemist and merchant, he soon recognised the market opportunities 
for his 'farine lactée': "My discovery will have a tremendous future because there is no food 
that might be compared to my flour mixture". (Buffle 1986) 

By 1873, Nestlé's company was reporting sales of half a million boxes of'Nestlé Milk Food' 
in Europe, America, Australia, Argentina, the Dutch East Indies and Mexico. (Buffle 1986) 
Other baby food producers followed Nestlé's lead. By 1880, several brands of canned milk 
were advertised in Malaysia with statements such as "Sweetened condensed milk is the food 
par excellence for delicate infants". (CAP 1981) 

It was not until some 60 years later that the first criticisms of the gradual replacement of 
breastmilk with artificial baby milk were recorded. Paediatrician Dr. Cicely Williams, 
subsequently the first Director of the World Health Organisation's Maternal and Child Health 
Programme, raised the alarm in her 1939 address to the Singapore Rotary Club entitled 'Milk 
and Murder' : 

If you are a legal purist, you may wish me to change the title of this address to Milk 
and Manslaughter. But if your lives were as embittered as mine is, by seeing day after 
day this massacre of the innocents by unsuitable feeding, then I believe you would feel 
as I do that misguided propaganda on infant feeding should be punished as the most 
criminal form of sedition, and that these deaths should be regarded as murder, (see 
Allain 1986) 

Dr. Williams did not single out infant food manufacturers as being responsible for these infant 
deaths. The gradual replacement of breastfeeding by artificial feeding was due to several 
synergistic factors. The Western medical community, caught in the prejudices of their time, 
believed that well-to-do upper-class women were too frail to breastfeed. Doctors 
experimented with 'infant formulas' - recipes which attempted to imitate human milk - so 
that these women would not have to use the services of wetnurses. Mothers had to return to 
the doctor every few weeks to have the 'formula' adjusted to the individual digestion of their 
child. Thus when companies started marketing standard milk mixtures, mothers often found it 
more convenient and cheaper to purchase commercial formulas. (Palmer 1993:201-203) 

Industry had decided to win over doctors as useful allies. Nestlé, for example, had been 
advertising directly to the public for decades with free samples and booklets. But when it 
launched Lactogen in 1924 in the US, it specified that the produce should be consumed "only 
on the prescription or recommendation of a physician." No feeding instructions appeared on 
the package label. (Apple 1980) About the same time, infant food manufacturer Mead 
Johnson extolled the economic advantages of close co-operation between manufacturers and 
the medical profession: 

3 Chapters 2 and 3 draw extensively on Chetley 1986 and Palmer 1993. Other sources include Sethi 1994; Sokol 
1997:1-36; Shubber 1998:2-45. 
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When mothers in America feed their babies by lay advice, the control of your 
paediatric cases passes out of your hands, Doctor. Our interest in this important phase 
of medical economics springs not from any motives of altruism, philanthropy or 
paternalism, but rather from a spirit of enlightened self-interest and co-operation 
because [our] infant diet materials are advertised only to you, never to the public. 
(Apple 1980) 

After the Second World War, international trade opportunities began to expand. Nestlé and 
other companies, such as the British firm, Cow and Gate, had already established their 
markets in countries under colonial rule. Later, when birth rates began to drop in 
industrialised countries, the newly-independent countries became more significant as potential 
markets. In the early 1970s, for instance, a Nestlé publication states of Thailand that "the high 
birth rates permit a rapid expansion in the domain of infant nutrition." (Nestlé 1971)4 

By the 1960s and 1970s, breastfeeding was in rapid decline in many parts of the world. In the 
US, bottle feeding with commercial infant formula had become standard. The rate of 
breastfeeding newborns halved between 1946 and 1955; by 1967, only one-quarter of babies 
born in hospitals were breastfed when their mothers took them home. Doctors who had little 
knowledge of breastfeeding and who had been trained in clinical settings where mothers were 
routinely separated from their babies immediately after birth and given lactation suppressants 
went out to developing countries as experts to help set up health care services. (Palmer 
1993:220) 

Marketing methods 

In the second half of the twentieth century, the infant food industry used a wide range of 
promotional methods to increase demand for commercially-produced infant foods. Five of 
these methods are highlighted below: 

i) Stressing equivalence or superiority to breastfeeding 
Labels suggested that infant formula was as good as, if not better than, breastfeeding. For 
example, a label on a 1978 tin of Abbott-Ross's Similac proclaimed that "there is no food 
equivalent that more closely resembles the milk of healthy well-fed mothers - SIMILAC with 
IRON - similar to mother's milk". Wyeth stated on its S-26 label: "Nourishes the baby like 
mother's breast - S26 - a superior food for the infant." (quoted in Chetley 1979:77) 

ii) Exploiting women's anxieties 
Promotions played on women's fears of not producing enough milk. Nestlé stated that its 
products should be used "When mother's milk fails" . (Poster 1980) A radio jingle in the 
Belgian Congo crooned "The child is going to die because the mother's breast has given out. 
Mama, O Mama, the child cries! If you want your child to get well, give it Klim milk". 
(Printer's Ink 1958) 

iii) Representing healthy, thriving babies 
Images of chubby, healthy-looking babies in advertisements and on packaging suggested the 
promising outcome of feeding an infant with a particular brand. Such images were carefully 

4 Commercial distribution of breastmilk substitutes was also helped by the widespread establishment of milk 
depots in health care centres where cows' milk was distributed free to child-bearing and -rearing women in the 
mistaken belief that it was the food par excellence to guard against malnutrition. Charities, including UNICEF, 
participated. For details, see Palmer 1993:193-194; 221-227. 
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chosen to appeal subconsciously to the promotional target: women with infants. Indeed, 
images in packaging, advertising or printed materials are often more important than the text in 
achieving a promotional goal.5 

iv) Disguising sales persons 
Free samples of breastmilk substitutes, literature and other gifts were distributed to mothers at 
a time when they were most vulnerable -just after they had given birth. Sales persons dressed 
as nurses ('milk nurses' or 'mothercraft nurses') would visit mothers of newborns in 
maternity wards or at home to promote bottle feeding and to distribute samples. This 
particular marketing strategy reinforced product acceptance through association with an 
authoritative figure, albeit a bogus medical one. A Nigerian survey showed that 87 per cent of 
mothers using breastmilk substitutes did so in the belief that a health worker had 
recommended them. (Baumslag 1995:150) 

v) Gaining medical endorsement 
Large amounts of free and 'low cost' supplies were sent to maternity wards creating a genuine 
medical seal of approval for early infant feeding with commercial foods. Gifts and 
sponsorships were given to health professionals. Infant food companies continued to find it 
effective to work through the medical profession. In 1970, American Drug magazine touted: 
"Baby formula ... a high-volume item that is practically pre-sold to new mothers via 
physician/hospital endorsement". Wyeth's 1975 Infant Formula Sales manual stated that 
"maternity services should be given primary allocation of free samples, geared to producing 
potential sales".(Borgholtz 1982:186) Cow & Gate's 1976 annual report highlighted its 
highest-ever exports, thanks to "wide contacts with the medical profession." (Borgholtz 
1982:177) 

The success of these promotional techniques also depended on effective media strategies. In 
the 1970s, Nestlé prided itself on its imaginative reach into the poorest households: 

The advent of television as a universal means of communication with the shack as well 
as the mansion permits the standardisation to an increasing extent of advertising and 
promotion. Nestlé uses the medium extensively wherever it can. Where it still can't, 
the company relies on newspapers, colour magazines, billboards and other outdoor 
displays. 

In less developed countries, the best form of promoting baby food formulas 
may well be the clinics which the company sponsors, at which nurses and doctors in 
its employ offer child-care guidance service. 

In the less developed countries, effective distribution may call for unusual, 
imaginative techniques. (Willat 1970) 

By means of all these promotional methods, powdered baby milk (which can be a useful 
feeding alternative for orphaned infants and in cases when a mother truly cannot breastfeed) 

5 A former director of an international marketing firm in South-East Asia described the marketing strategy at the 
end of the 1970s: ' i t was the Western way of doing things and this had enormous appeal to these people [in 
developing countries] ... It's such a huge market ... [I]f we could get these people to use these products, it's a 
vast amount of money involved ... We were discussing the marketing strategy behind these products ... Mothers 
are very emotional about their children ... for visual imagery, large-scale posters, and so on, we wanted the 
youngest possible babies ... The information about the terrible dangers inherent... the multinationals did nothing 
about it, as far as I can see ... Nobody talked about boiling water, nobody told us about the advantages of 
breastfeeding." This marketing professional turned whistleblower on Nestlé after he saw a film documentary in 
which a Filipina mother quoted the slogan of his marketing firm. Her baby had died not because she had not 
cared but because she had wanted to give her child the 'next best thing.' (Gravet 1989) 
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"was transformed into a consumer item to be pushed as suitable for every baby." (Allain 
1991:2) 

While this trend towards artificial feeding benefited the manufacturers of infant formula, the 
promotion and indiscriminate use of breastmilk substitutes did little to benefit infants. 
Feeding with formula interferes with women's milk production. In addition, a mother's 
insecurity about her ability to breastfeed can reduce the flow of her milk. The use of bottles 
and teats, moreover, interferes with babies' ability to suckle. When infant formulas began to 
be promoted widely, both mothers and health personnel were quick to call these effects 
'insufficient milk' and to believe that they indicated a permanent 'inability to breastfeed'. In 
the 1970s, it was not widely known among medical professionals that difficulties in 
breastfeeding could be reversed through encouragement, more frequent feeding and skilled 
help with positioning the baby at the breast. 

It was widely known, however, that the use of artificial baby milk deprived babies not only of 
the best possible nutrition, but also of the immunological protection provided by antibodies in 
their mother's milk. Moreover, at the end of the 1970s, no large infant food manufacturer 
could claim to be unaware that preparing baby milk in poor socio-economic and hygiene 
conditions might be detrimental to the health and lives of the 'end-consumers' of their 
product. 

'Dialogues' with no effects 

The relationship between artificial feeding and increased child death and disease rates had 
been brought to the attention of infant food manufacturers in the early twentieth century. A 
1910 study carried out in Boston had shown that bottle-fed babies were six times more likely 
to die than breastfed ones. Another study on infant mortality, carried out in eight US cities 
between 1911-1916, had demonstrated the same six-fold increase in risk for babies from low-
income families and a four-fold increased risk for babies in higher-income families.b 

(quoted in Palmer 1993:207;210) 

Yet it was nearly 50 years later before concerns raised by health professionals working in 
developing countries about the potential fatal consequences of the inappropriate marketing of 
breastmilk substitutes began to be heard. These doctors and nurses began to issue warnings 
about the 'bottle baby disease', as they called the vicious cycle of artificial feeding, diarrhoea 
and malnutrition they observed in areas with poor access to safe water. Moreover, because 
commercial baby foods were expensive, families often did not have the resources to purchase 
the amount of infant formula needed to feed an infant adequately. Instead, they over-diluted 
the powder. 

In 1968, Dr. Derrick Jelliffe, director of the Caribbean Food and Nutrition Institute in 
Jamaica, indicted the infant food industry for causing "commerciogenic malnutrition." 
(Jelliffe 1971:55) One year later, Dutch paediatrician Dr. Catherine Wennen described the 
marketing practices she had witnessed while working in Nigeria in the journal Tropical and 
Geographical Medicine. (Wennen-van der May 1969) 

6 Even these early studies showed that higher mortality rates were caused not only by diarrhoea, a disease often 
associated with poor hygiene, but also by pneumonia, measles, whooping cough and other communicable 
diseases. These results suggested that bottle feeding put children's health at risk not only if contaminated bottles 
and water were used but also by depriving children of the immunological protection of breastmilk, rendering 
them more susceptible to infectious diseases. (Palmer 1993:210) 
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Both these doctors initially believed that a dialogue between health professionals and industry 
representatives would solve the problem. Dr. Wennen, for instance, had been shocked by the 
slogan broadcast regularly over Nigerian radio, "Mother believe in Lactogen ... All things in 
mother's milk are also present in Lactogen. Mother watch the health of your baby, and give 
him the best, give Lactogen." (quoted in SAFEP 1975:8) When she approached the Nestlé 
manager in Lagos "to point out the sad consequences of their indiscriminate sales promotion", 
she found that "he did not like to enter into dialogue." (quoted SAFEP 1975:10) 

Jelliffe and another eminent paediatrician, Dr. Bo Vahlquist, concluded that a higher level 
discussion with as many companies as possible was necessary to make any impact and 
persuaded the UN Protein Advisory Group (PAG) ad hoc Working Group on Feeding the Pre-
School Child to organise such a meeting. Twelve paediatricians, twelve industry 
representatives, and representatives from several UN agencies including UNICEF and the 
Food and Agriculture Organisation (FAO) met in November 1970 in Bogota, Colombia. The 
discussions took place behind closed doors to ensure full industry participation. A 
comprehensive report of this meeting was never published. Yet it is known that the industry 
disputed any relationship between the availability and promotion of infant formula and the 
decline in breastfeeding. 

Several other meetings followed before the UN Protein Advisory Group decided to make a 
statement on the issue. Published in November 1973, the final PAG statement, however, was 
ambiguous. Although it referred to the advantages of breastfeeding, it paradoxically 
advocated a closer collaboration between governments and industry to widen the use of 
commercial infant foods still further: "In any country lacking breastmilk substitutes, it is 
urgent that infant formulas be developed and introduced." The statement asked governments 
to provide fiscal and financial incentives to encourage industrial investment and to consider 
subsidising the distribution and promotion of such products. (PAG 1973:18) According to the 
author of the Politics of Baby Foods, Andrew Chetley, the statement gave an official stamp of 
approval for both the industry's products and marketing practices with its dual-message: 
"Breast milk is best, infant formula is virtually the same". (Chetley 1986:41)7 

Not much headway was made in another part of the UN system. The International 
Organisation of Consumer Unions (IOCU) submitted a draft Code of Practice for Advertising 
of Infant Foods to the FAO/WHO Codex Alimentarius Commission in early 1972. This UN 
food safety and quality standards body paid little attention to the issue which it felt was 
outside its area of competence. (Chetley 1986:42) 

Industry under public scrutiny 

If the expression of these concerns had been limited to these relatively secluded meetings, the 
infant food industry would probably have seen little need to change its marketing approaches. 
But other events intervened. The year 1974 is regarded by many analysts as a critical turning 
point in raising public awareness of the infant food issue and bringing it on to the agenda of 
policy-makers. 

7 The statement referred in just two places to the promotion of breastmilk substitutes: anything that "could 
discourage appropriate breastfeeding" should be avoided; and promotion to mothers in maternity wards was 
inappropriate, (quoted in Chetley 1986:42) 
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The build-up started in August 1973 when the UK-based magazine, New Internationalist, ran 
a cover story on The Baby Food Tragedy. Two child health specialists, Dr. R.G. Hendrickes 
and Dr. David Morley, accused the baby food industry of creating malnutrition through 
irresponsible marketing methods. 

In 1974, the London-based War on Want organisation published The Baby Killer, a 
devastating report on infant food promotion and its consequences which was based on 
evidence collected primarily in Africa. (Muller 1974) The graphic pictures and plain language 
raised public awareness of the sometimes fatal effects of bottle feeding. Twenty thousand 
copies were sold, and the booklet was widely translated. 

In Switzerland, Arbeitsgruppe Dritte Welt (Third World Action Group) wrote a new foreword 
to its translation and changed the title to "Nestlé tötet Babys" ("Nestlé kills babies"). 
(Arbeitsgruppe Dritte Welt 1974) Published in May 1974, the book received wide coverage in 
the Swiss press. Two months later, Nestlé sued the group on four counts of libel: the title; that 
the company's practices were unethical; that the company was responsible for the death of and 
damage to thousands of babies; and that in developing countries baby food sales 
representatives dressed as nurses. 

Arbeitsgruppe Dritte Welt refused subsequent offers from Nestlé to settle out of court, stating 
that "the trial about the consequences of processed baby foods in developing countries will be 
of public interest." (quoted in Chetley 1986:44) 

The infant food industry realised that controversy about its marketing practices was not going 
to go away and thus changed its tactics. Two days before the first of three hearings in the libel 
case, eight infant food companies - Cow & Gate, Dumex, Meiji, Morinaga, Nestlé, Snow 
Brand, Wakado and Wyeth - announced the formation of an International Council of Infant 
Food Industries (ICIFI).8 One of the first acts of this business association was to draft a code 
of ethics which was released with much press fanfare two days after the end of the first court 
hearing. (ICIFI 1975, amended 1976) 

Many people saw the ICIFI code as a positive step, an indication that the industry had 
voluntarily adopted controls on itself and that it had the ability to enforce them 
internationally. Closer examination of this voluntary code, however, revealed that it would 
have allowed most promotional practices to continue. Given the timing of the formation of the 
business association and the release of the code, several NGOs felt that the ICIFI code was 
"little more than a public relations exercise designed to stave off critics and deep public 
concern over their marketing methods." What was needed in their view was "a legal 
obligation on the companies, enforced by government and monitored by UN agencies." (War 
on Want 1975)5 

Just before the last of the three hearings in July 1976, Nestlé dropped three of the four libel 
charges, leaving just the complaint about the title of the Swiss booklet. The judge fined 
members of the group a symbolic 300 Swiss francs each because Nestlé "in terms of criminal 
law" could not be held responsible for the infant deaths. The judge nevertheless emphasised 
that the company's advertising practices in developing countries "went considerably further" 
than those in industrialised countries: 

8 US company Abbott/Ross decided not to join ICIFI because the business association's code did not specifically 
rule out mass-media advertising of infant food, a practice which Abbott/Ross found "inappropriate in Third 
World Settings" (quoted in Chetley 1986:48). 
9 For more details, see Chetley 1986:48-50. 
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The need ensues for the Nestlé company to fundamentally rethink its advertising 
practices in developing countries concerning bottle feeding, for its advertising practice 
up to now can transform a life-saving product into one that is dangerous and life-
destroying. If the complainant in future wants to be spared the accusation of immoral 
and unethical conduct, it will have to change advertising practices, (quoted in Chetley 
1986:45) 

The libel case generated not only broad public recognition but also much documentation on 
Nestlé's promotional practices. It also prompted the formation of a network of citizens from 
eight countries committed to collecting and exchanging information on the issue. (Clement 
1988:352) 

Nestlé responded by citing prevailing standards of practice. A few days after the judge's 
verdict, the company's managing director Arthur Furer told his staff that he had personally 
investigated the marketing practices of the company: 

I was able to see that they were normal and usual advertising methods, used by 
manufacturers of such products all over the world ... [therefore] we must affirm that 
we have full confidence in the ethical basis of our action, (quoted in SAFEP 1976:B3) 

Shareholder resolutions, a consumer boycott and a US Senate hearing 

It was also in 1974 that the issue of artificial infant feeding crossed the Atlantic from Europe 
to the United States. 

Media coverage had stimulated wider interest in the issue. Peter Krieg's half-hour film, Bottle 
Babies, documenting the conditions and consequences of the use of infant formulas in Kenya, 
helped to build a campaign in the United States where infant food corporations had not yet 
come under scrutiny. 

During 1974, the US National Council of Churches, concerned about a wide range of TNC 
practices, founded the Interfaith Centre on Corporate Responsibility (ICCR). Its aim was to 
monitor those TNCs in which churches had invested its money. If any particular industry 
practice was deemed to be against social interests, shareholder power could be used to bring 
about change. 

At the end of 1974, ICCR helped to prepare shareholder resolutions seeking disclosure of 
information about the marketing strategies of US-based infant food companies. When one of 
these, Bristol Myers, made misleading statements to its shareholders - it claimed that it did 
not market its products in places where chronic poverty could lead to harmful effects - an 
order of Catholic nuns, the Sisters of the Precious Blood, filed a lawsuit. The case dragged on 
for almost two years, from spring 1976 until January 1978, when the company offered to 
settle out of court. It agreed to send a report to the shareholders, including all the evidence 
collected by the Sisters and the ICCR which countered Bristol Myers' claims. It also agreed to 
halt all direct advertising and the use of mothercraft nurses. (Chetley 1988:50-52) 

Yet many ordinary people felt that more had to be done than filing shareholder resolutions or 
getting involved in difficult legal cases. Many of them were moved by disquieting scenes in 
the Bottle Babies film, such as that of a severely-malnourished baby screaming as a drip was 
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placed through a vein in her head. (Palmer 1993:239) Thus on 4 July 1977, the Minneapolis-
based Infant Formula Action Coalition (INF ACT) launched a consumer boycott of Nestlé. 

INFACT chose Nestlé for three reasons. Because the company had nearly half the world's 
market share of infant food, any change in its marketing practices would have a major 
positive impact on the health and well-being of children, and other companies could be 
expected to follow suit. Moreover, of all the infant food companies, Nestlé most consistently 
denied having anything to do with the deaths of bottle fed babies, questioning instead the 
motives of those involved in the campaign tc change corporate promotional practices. Finally, 
at the time, as Nestlé was Swiss-based, US citizens could not exert pressure via shareholder 
resolutions. (Chetley 1986:52)'° 

Nestlé's immediate reaction to the consumer boycott was to contact church leaders across the 
United States. One of the world's largest public relations firms, Hill and Knowlton, mailed 
300,000 copies of a 24-page glossy publication to clergy and religious organisations across 
the country, stating that Nestlé's marketing practices were ethical and asking them not to 
participate in the boycott. Ironically, many church members heard about the boycott for the 
first time through this publication. Nestlé's newly-founded Office of Corporate Responsibility 
also implied in a two-page leaflet that the World Council of Churches intended to overthrow 
capitalism. (Nestlé 1977) Yet by the end of 1978, the boycott had spread across the United 
States and beyond to Canada, New Zealand and Australia. Church groups, student groups, 
trade unions, women's organisations, health workers, public figures and some prominent 
politicians had all become part of it. (Chetley 1986:53; Palmer 1993:247) 

US citizens wrote to their congressional representatives and other politicians asking them to 
take a stand. US Senator Edward Kennedy, chair of the Senate Sub-Committee on Health and 
Scientific Research, held a public hearing in May 1978 on the promotion of infant formula in 
developing countries. In his testimony, Nestlé Brazil's president Oswaldo Ballarin, stated: 

The US Nestlé Co has advised me that their research indicates that this [boycott] is 
actually an indirect attack on the free world's economic system. A world-wide church 
organisation, with the stated purpose of undermining the free enterprise system, is in 
the forefront of this activity. (Ballarin 1978) 

Senator Kennedy dismissed Nestlé's interpretation by stating that "a boycott is a recognised 
tool in a free economic democratic system ... and it is not recognised as being a part of an 
international kind of conspiracy to bring the free world's economic system down." (quoted in 
Sethi 1994:77)" 

WHO and UNICEF become involved 

The US Senate Hearing brought the issue of harmful marketing practices onto the 
international policy agenda. Concerned about the infant food manufacturers' disavowal of 
responsibility for the consequences of their practices, Kennedy went on to organise a meeting 
with industry representatives to discuss the issue further. Afterwards, he concluded that 

10 In 1999, The Independent stated: "until ten years ago, non-Swiss were not even allowed to own the company's 
registered shares". (Koenig 1999) And in 1996, it was reported that Nestlé shareholders had to hold a market 
value of 140 million Swiss Francs worth of shares to bring any item on the official agenda of the company's 
shareholder meeting. (INBC 1996) 
1 ' For more information about boycotts as a democratic means to influence corporate practices, see chapter 8. 
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unilateral regulation of US-based companies "might not be appropriate." Instead, he felt an 
international solution to an international problem was required, (quoted in Chetley 1986:57) 

In July 1978, Kennedy wrote to the Director-General of the World Health Organisation, 
Halfdan Mahler, to inform him that the industry representatives had requested: "that the 
World Health Organisation convene a conference of industry representatives, industry critics, 
nutrition experts, and appropriate government officials and health professionals from 
developing nations to address the problem [of the promotion and marketing of infant formula] 
on a global basis." He added, "the conference may consider, among other things, the adoption 
of a meaningful, uniform code of ethics acceptable to all infant formula manufacturers." 
(Kennedy 1978) 

WHO and UNICEF set October 1979 as the date for a meeting on the broad question of infant 
and young child feeding. The industry's business association, the International Council of 
Infant Food Industries, immediately notified WHO of its willingness to participate in such a 
meeting, hoping that the UN agencies would moderate the dispute and "depoliticise the 
controversy". (McComas et al. 1983:14) In the 15 months before the meeting, the industry 
emphasised that there was no need for public debate or a boycott because the issues would 
soon be resolved in the "proper forum for discussion of all questions related to these 
problems." 12 

Intense struggles between all the players took place before and during the 1979 meeting, a 
meeting in which the involvement of civil action groups was key and was considered "a major 
departure from the traditional relationship between the United Nations and non-governmental 
organisations. For the first time, the public itself was recognised through several constituency-
based organisations from both industrialised and Third World countries." (Lemaresquier 
1980:120)13 

The composition of the participants was unprecedented: representatives of 23 governments, 
14 officials of the UN and other specialised agencies; 19 delegates from NGOs, 26 
representatives from industry; and 22 experts on nutrition, paediatrics, sociology, public 
health and marketing. (Sokol 1997:8) 

When the infant food industry realised that it could not control the process of the 
WHO/UNICEF meeting and that the other participants might recommend that limits be put on 
its marketing practices, it protested about "an abandonment of free enterprise" and began to 
describe the development of an international code of conduct governing its actions as an 
infringement of states' national sovereignty. ICIFI President Ian Barter explained: 

We welcome codes of conduct. We want to see as many codes as possible. The idea of 
a generalised code is one we do not find helpful, (quoted in Chetley 1986:67-68)14 

12 Nestlé chief executive officer Arthur Furer, personal correspondence, 14 August 1979, quoted in Chetley 
1986:57 
13 For a detailed description of the dynamics of the meeting, see Chetley 1986:57;61-74 
14 Chetley points to the contradiction between ICIFl's most vocal objections to a universal UN-brokered code of 
marketing and its concomitant promotion of ICIFl's own industry code as international and all-embracing. 
(Chetley 1986:68) 
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Yet the unanimous consensus of the WHO/UNICEF meeting was that: 

There should be no marketing or availability of infant formula or weaning foods in a 
country unless marketing practices are in accord with the national code or legislation if 
they exist, or, in their absence, with the spirit of this meeting and the recommendations 
contained in this report or with any agreed international code. (WHO 1979:29) 

WHO and UNICEF were requested to begin the process of preparing an international code of 
marketing of breastmilk substitutes. 

Citizen networks and corporate counteractions 

The 1979 WHO/UNICEF meeting was a watershed because it put the formulation of an 
international code on marketing practices firmly on the agenda of two major UN agencies. It 
was also a landmark in the broader history of international regulation. 

Towards the end of the WHO/UNICEF meeting, representatives from six NGOs -
Arbeitsgruppe Dritte Welt, ICCR, INF ACT, IOCU, Oxfam and War on Want - decided to 
form a dispersed multinational network to work on the issue of artificial feeding. Its first aim 
was to monitor corporate activity throughout the world relating to infant food and to share this 
information as widely as possible. This network, the International Baby Food Action Network 
(IBFAN), subsequently became a model for a number of issue-based international networks, 
such as Health Action International (HAI), formed in 1981 to follow consumer issues related 
to the pharmaceutical industry, and the Pesticide Action Network (PAN), which has been 
monitoring the chemical industry since 1982. (for more details see chapter 8). 

The industry perceived the formation of the IBFAN network and its effectiveness in 
influencing the debate as a threat. As proposals for an international code on the marketing of 
breastmilk substitutes became more concrete, ICIFI's newly-elected president, Nestlé's vice-
president, Ernest Saunders, wrote: 

In view of the overall propaganda campaign now being mounted through IBFAN and 
the professionalism of the forces involved, it is always possible that we could even 
win a battle in the US and lose the war as a result of the determined pressure on Third 
World governments and medical authorities. It is clear that we have an urgent need to 
develop an effective counter-propaganda operation, with a network of appropriate 
consultants in key centres, knowledgeable in the technicalities of infant nutrition in 
developing countries, and with the appropriate contacts to get articles placed. 
(Saunders 1980b) 15 

As shown in Chapter 7, the Code became a key factor not only in the evolution of 
international citizen networks, but also in the development and spread of 'international issues 
management' - one of the most strategic public relations disciplines designed to help industry 
"shape rather than to react to public discourse and decision making." (Baskin et al. 1997:80-
82) 

For a description of the context of the letter, see Chetley 1986:55-56. 

52 



Chapter 3 

FORMULATION AND ADOPTION OF THE INTERNATIONAL CODE OF 
MARKETING OF BREASTMILK SUBSTITUTES 

We are not today dealing with an economic issue of particular importance only to one or a few Member 
States. We are dealing with a health issue of essential importance to all Member States, and particularly 
to developing nations, and of importance to the children of the world and thus to all future generations. 

Statement of WHO Executive Board Member Torbjorn Mork to the World Health Assembly 1981 ' 

Any international regulatory code should ideally be as clearly and unambiguously worded as 
possible. It should be adopted in such a way as to facilitate its swift translation into national 
legislation and other measures so that its aim can be achieved most effectively. 

In the real world, however, setting rules to govern the activities of TNCs is an extraordinarily 
difficult exercise. The different opinions of various actors involved in code formulation and 
adoption and the balance of power between them may adversely influence both the content 
and the legal standing of a code. 

This chapter describes how the political processes surrounding the formulation and adoption 
of the International Code of Marketing of Breastmilk Substitutes, in particular the pressure 
exerted by the infant food industry and the US government, resulted in the code being watered 
down and adopted as the weakest of the WHO's three possible forms of legal instruments. 

A breakthrough in the debate 

The World Health Assembly (WHA), the decision-making body of the WHO which 
comprises the Ministers of Health of all Member States, had twice adopted resolutions 
expressing their concern about "the general decline in breastfeeding, related to socio-cultural 
and environmental factors, including the mistaken idea caused by misleading sales promotion 
that breastfeeding is inferior to feeding with manufactured breastmilk substitutes." 
[Resolution WHA 31.47, 1974]2 

The 1974 Resolution urged Member States "to review sales promotion activities on baby 
foods and to introduce appropriate remedial measures, including advertisement codes and 
legislation where necessary." The 1978 WHA Resolution went further and recommended 
"supporting and promoting breastfeeding by educational activities among the general public; 
legislative and social action to facilitate breastfeeding by working mothers; ... and regulating 
inappropriate sales promotion of infant foods that can be used to replace breastmilk."3 

Implementation of both Resolutions was at the discretion of Member States, however, and 
few had done so. The 1979 Joint WHO/UNICEF Meeting took things further. Sami Shubber, 
a former WHO Senior Legal Officer responsible for Code matters, regards this meeting and 

1 Torbjern Mork, Director-General or Health Services Norway (see WHO 1981a) 
2 The Pan American Health Organisation (PAHO), a regional arm of WHO, had adopted guidelines in 1970 to 
prevent advertising of "commercial milk", access of mothercraft nurses and acceptance of "free" milk samples. 
(PAHO 1970) 
3 Resolutions WHA 27.43 and WHA 31.47. Quoted in the introduction to WHO 1981b:5 and Shubber 1998:5 
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its unambiguous consensus as "the breakthrough, insofar as the development of an 
international code is concerned". (Shubber 1998:5, emphasis added) At this meeting, WHO 
and UNICEF were requested to prepare an international code of marketing: 

There should be an international code of marketing of infant formula and other 
products used as breastmilk substitutes. This should be supported by both exporting 
and importing countries and observed by all manufacturers. WHO/UNICEF are 
requested to organise the process for its preparation, with the involvement of all 
concerned parties, in order to reach a conclusion as soon as possible. (WHO 1979:29) 

Conflicts in developing the Code 

The formulation of the International Code of Marketing of Breastmilk Substitutes was without 
precedent. It involved an extraordinary process of consultation with constituencies ranging 
from Member States and UN organisations to consumer action and development NGOs, 
professional associations and industry. Between January and December 1980, four drafts were 
produced and discussed under difficult circumstances.4 

Two major controversies arose about the way in which the Code should be developed and the 
legal form it should take. 

Process of Code drafting 

The 1979 Joint WHOAJNICEF Meeting request to involve 'all concerned parties' in the Code 
drafting process was not easy to carry out in practice. UNICEF and WHO pointed out to civil 
society organisations and to industry that they were being invited to 'consultations', not 
'negotiations'.5 

NGO representatives questioned the involvement of industry in the consultations as one of the 
'concerned parties'. They cautioned that there were potential adverse consequences stemming 
from a lack of distinction between the party to be regulated (the infant food industry) and the 
parties involved in the consultations about appropriate regulatory measures (also the infant 
food industry). They warned that there were insufficient precautions to prevent the infant food 
industry having undue influence on the process: 

If the code development process is one of political negotiations and compromise rather 
than adherence to a set of principles based on notions of 'equity', 'social justice' and 
'what is best for infants', then ... the code may serve the interests of the industry more 
than the populations in whose interest the code development process was undertaken. 
(Post and Baer 1980:57-58)6 

4 For details of the process, see Chetley 1986:75-100; Shubber 1998:6-45. 
5 see Chetley, 1986:81 and Shubber 1998:43, fn. 50. 
6 Leah Margulies from the 1CCR argued: "We feel the code should clearly state what are the best kind of 
practices to ensure infant health and it should not be arrived at through a negotiation where the companies say, 
all right, we will stop such and such practice if you will take out of the code another kind of restriction. We feel 
that it is the job of the international health agencies to articulate the finest possible code of conduct to protect 
infant lives." (quoted in Chetley 1996:76) 
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The NGOs wanted the Code to spell out clearly its overarching ethical principles and to 
contain unambiguous and tightly-worded sections detailing which marketing practices were 
inadmissible. Without these, they argued, the Code might not fulfil its aim effectively; indeed, 
it might even legitimise certain sales practices because it would leave too much room for 
industry "interpretations of convenience." 7 

During this process, the industry association's statements fluctuated from expressing its total 
opposition to any external international regulation to requesting an international Code - on 
condition that it was as loosely worded as possible and that its interpretation was left to 
national governments (in co-operation with industry). The infant food manufacturers' most 
powerful ally was the US government. 

Several industry statements give some impression of the pressure the UN agencies and WHA 
Member States were under as they drafted the marketing code. For instance, while a New 
York-based professor, David Kadane, was preparing a first draft for WHO and UNICEF, 
Nestlé wrote to the Director of WHO's Family Health Division, Dr. Angèle Petros-Barvazian, 
with its suggestion for a first draft - the ICIFI International Code of Marketing in Developing 
Countries. (Fookes 1980) When WHO came to circulate its own draft, ICIFI protested that it 
was "unacceptable" and suggested that "the draft code which ICIFI submitted informally ... is 
a far more realistic basis for discussion." (Barter 1980) 

In March 1980, ICIFI urged that "an attempt to develop one detailed international code is 
unrealistic in practical terms". Instead it suggested that parties should work "on a draft code 
of general principles ... leaving detailed codes to be worked out between governments and 
industry as required." ICIFI went on to remind WHO of the "the essential importance of 
working with industry as opposed to being in competition with us." (Saunders 1980a, 
underlining in original, emphasis added) 

US-based companies, meanwhile, lobbied their government to support their position. As a 
result, the US government sent a letter to WHO calling for a general voluntary code for 
recommendations which was categorically not "mandatory on governments or corporations." 

The US also asked that "the contents of the documents must be subject to full 
intergovernmental negotiations." (both quotes Bryant 1980, emphasis added) Investigative 
health researcher Andrew Chetley explains why industry favoured intergovernmental 
negotiations: 

It would mean a much slower process: the UN had been negotiating a code of conduct 
for TNCs for over five years, and major stumbling-blocks still remained in it. In 
addition, as negotiations drag on, the provisions of any such code are more likely to 
become more generalised, weaker and ineffective. From the perspective of the TNCs 
this would be helpful, for while negotiations were in progress, TNCs could argue that 
it would be improper to implement any of the proposed provisions until all the 
provisions had been agreed. (Chetley 1986:77, original emphasis) 

7 As summarised by James Post, Professor of Management and Public Policy at Boston University, and James 
Baer, Associate Director of the Infant Formula Program of the Interfaith Centre on Corporate Responsibility 
(ICCR). They captured the dilemma facing WHO and UNICEF secretariats by posing the question "How strict 
can the code's provisions be and still retain the participation and commitment of the industry?" In Post and 
Baer's view, both agencies seem to have believed that "more progress can be achieved by gathering industry 
support, even if it means weakening the code, than by adopting a code that would be 'ideal' but unacceptable to 
the industry." (Post and Baer 1980:57-58) 
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WHO's Sami Shubber makes a similar assessment: 

Had the [intergovernmental negotiations] been accepted, it would be reasonable to 
suggest that the International Code could not have been completed in time for 
submission to the [WHO] Executive Board in January 1981 ... [Moreover] a group of 
states could have been subjected to more pressure from the infant food industry than 
that brought to bear against the secretariats of WHO and UNICEF. (Shubber 1998:21) 

WHO's members settled the issue at the 1980 World Health Assembly. In a resolution, they 
endorsed the statement and recommendations made by the 1979 Joint WHO/UNICEF 
Meeting "in their entirety" and reconfirmed the mandate of WHO: 

to prepare an international code of marketing of breastmilk substitutes ... [and to] 
submit the code ... together with proposals regarding its promotion and 
implementation, either as a regulation . . . or as a recommendation . . . outlining the 
legal and other consequences of each choice. [Resolution WHA 33.32, 1980] 

Although the United States voted for this resolution, it insisted that: 

[The US] government does not want this decision to be considered as a precedent for 
the drafting of codes in other UN agencies. The US delegation believes that 
agreements of this nature between governments should be negotiated between 
governments. That is the practice regarding preparation of codes in ECOSOC, 
UNCTAD, the ILO and other parts of the UN system, (quoted in Chetley, 1986:79-
80)8 

Regulation or Recommendation? 

The legal form of the International Code became the next contested issue. Which of the three 
legal forms allowed under WHO's constitution would it take: a Convention, a Regulation or a 
Recommendation? 9 

A Convention, which has the strongest legal status, requires a two-thirds majority of the 
WHA for adoption. In the case of the marketing of breastmilk substitutes, the WHO 
Secretariat and the 1980 WHA felt that the time needed to agree a convention combined with 
the political manoeuvring to achieve two-thirds of the votes would delay Code adoption. (Post 
and Baer 1980:57-8; Chetley 1986:80; Shubber 1998:28) 

A Regulation requires a simple majority of the WHA. It automatically comes into force in all 
Member countries within a stated period of time, except in those which specifically reject it or 
attach reservations to it.10 

8 Canada had similar reservations put on record. (Chetley 1986:80) 
9 Constitution of the World Health Organisation, Articles 19, 21 and 23 
10 A Regulation as a concrete legal form under the WHO Constitution should not be confused with regulation in 
general which is understood in this dissertation as a rules-based regime to ensure that industry practices conform 
to public interests. Regulation under WHO Constitution is therefore distinguished from more general rules-based 
regimes by putting the term in capital letters. 
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WHO Recommendations may also be adopted by a simple majority of the World Health 
Assembly. They are not binding on Member States in a strict legal sense, but do "carry some 
moral and political weight, as they constitute the judgement of the collective membership of 
the Organisation." (Shubber 1998:30)" 

In the early 1980s, most WHA Members favoured a Regulation. The infant food industry, 
however, lobbied governments to ensure that any Code drawn up and accepted by the WHA 
was in the weaker form of a Recommendation. 

In theory, decisions at the World Health Assembly are taken according to the 'one country-
one vote' principle. But the comments made in 1981 by the chairperson of a major US 
pharmaceutical company, Robert Dee of Smith Kline, illustrate that in practice the votes of 
some countries carry more weight than others because of their influence in other spheres:12 

My ... recommendation is that we put intense pressure on the UN - and on its health 
agencies ... For this year and next, 70% or WHO's budget will be paid by 13 
industrialised countries - 13 out of 156 WHO member countries. Certainly this entitles 
the industrialised world to stand up to WHO. We must have the will to do so. (Dee 
1981) 

In considering the legal form of the Code, WHO staff were well aware that the United States 
was contributing 25 per cent of the agency's budget. A US official reported: 

The [WHO] Secretariat left no doubt that it is under pressure from both sides, but it 
wants to find a.formula acceptable to the US. (quoted in Chetley 1986:83; emphasis 
added) 

It was WHO's understanding that, if the Secretariat advocated that the Code be a 
Recommendation, the US would help to get an unanimous vote from WHA members. In 
November 1980, WHO Assistant Director-General David Tejada explained to a meeting of 
IBFAN representatives that WHO would press for a consensus Recommendation because it 
was more likely to be accepted and implemented than a controversial Regulation. 

As soon as the infant food manufacturers heard about this shift, they intensified their efforts to 
prevent WHO acceptance of the Code at all or at least to weaken its content still further. 
8Chetley 1986:85; 90-2913 At each revision of the fourth (and final) draft, the text became 
"more unclear on the essential elements of the code and an increasing amount of industry 
wording, and industrialised country wording found its way into the code." (War on Want 
1980) 

At the WHO Executive Board's deliberation on the Code in early 1981, several government 
delegates expressed concern about this broad wording. The Samoan delegate, Dr. Ridings, 

11 For more details about the standing of the different forms of legal instruments, see Shubber 1998:28-30 and 
Del Ponte 1982. In fact, non-binding resolutions of UN agencies can subsequently gain the weight of 
international customary law. The most important example can be found in the United Nation's Universal 
Declaration of Human Rights which was adopted in 1948 as a "common standard of achievements for all 
peoples." Even before the Declaration was specified further in the form of two Covenants, many of its provisions 
had made their way into national constitutions. (UN 1998:18) 
12 This practice continues today, see Bienen et al. 1998:298-299; Foster 1999 
13 Sami Shubber refers to a "hostile campaign carried against WHO, UNICEF and the International Code, 
carried out, basically by the infant food industry" at the time of discussion of the fourth draft by WHO's 
Executive Board. (Shubber 1998:39) 
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noted that "the code is far too loose from the point of view of a developing country. In fact, 
it's got so many holes in it that an unscrupulous manufacturer could drive a herd of milk cows 
through it." (Chetley 1986:90) Other Board members considered the text a "bare minimum of 
measures" and a "minimum requirement."'4 

Yet ICIFI's Ernest Saunders wrote in a letter to the WHO Executive Board on the final draft: 

The world industry has found this present draft code unacceptable ... highly restrictive 
... irrelevant and unworkable ...The various provisions, if applied, could have a 
negative effect on child health by restricting the flow of factual information, both to 
the medical profession and the mothers in need. (Saunders 1981) 

The industry pursued other avenues as well to express its opposition to the Code. For 
example, it circulated newspaper articles to Executive Board members calling the process of 
drawing up the Code an "unprecedented attempt at international legislation by ideological 
intimidation"15 (Lefever 1981) and describing church support for the Nestlé boycott as 
"Marxists marching under the banner of Christ." (Nickel 1980) 

In March 1981, the Washington Post reported that : 

three American manufacturers of infant formula publicly launched a joint campaign 
yesterday to defeat a proposed international marketing code for breastmilk substitutes. 
Executives of Bristol-Myers Co., Abbott Laboratories and American Home Products 
Corp. began a two-week series of visits to officials of all affected federal agencies and 
to key legislators to urge that the United States oppose adoption of the draft code ... 
The [World Health] Assembly's more than 150 other member governments are being 
pressed by foreign formula-makers to reject the draft. (Mintz 1981) 

As the 1981 World Health Assembly opened, Stanislas Flache of ICIFI reiterated in an 
interview with the International Herald Tribune: "We oppose the universal code and some 
believe that it is a sign that the UN system is moving to control multinationals." (quoted in 
(Krause 1981) 

The United States' volteface 

When a WHO Executive Board representative introduced the Code to the 1981 World Health 
Assembly, he explained that the Board's decision to suggest adoption of the weaker legal 
form of the Code was based on "which alternative had the better chance of fulfilling the 
purpose of the code - that is to contribute to improved infant and child nutrition and health. 
The Board agreed that the moral force of an unanimous recommendation could be such that it 
would be more persuasive than a regulation that had gained less than unanimous support from 
Member States." 

The introductory speech ended with a "plea for consensus" and a reminder of what was at 
stake: 

We are not today dealing with an economic issue of particular importance only to one 
or a few Member States. We are dealing with a health issue of essential importance to 
all Member States, and particularly to developing nations, and of importance to the 

14 See e.g. Shubber 1998:44, 203-204. 
15 For detailed quotation, see Shubber 1998:35, fn.19 
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children of the world and thus to all future generations, (both quotes Mork, in WHO 
1981a:35-6) 

Despite expectations of an unanimous vote, however, the US delegation suddenly announced 
that it could not support the Code, even as a Recommendation. Thus 118 states voted in 
favour of the Code, one against, while three countries (Argentina, Japan and the Republic of 
Korea) abstained. (Shubber 1998:43)l6>17 

This sudden change in the US position generated much debate during and after the 1981 
World Health Assembly, not least because the wish to avoid controversy had significantly 
shaped the choice of the legal form of the Code. But, taken by surprise, the WHA Member 
States did not insist on discussing whether a Regulation was preferable to a Recommendation, 
as had been originally called for in the 1980 Resolution. Given the prevalent mood at the 
time, however, the WHA might well have voted for the Code's adoption as a Regulation.18 

Today's question about yesterday's trade-offs 

It is still a pertinent question today: was it wise to trade the stronger legal form of a 
Regulation for the anticipated moral force of a consensus Recommendation? A decision to opt 
for a Regulation could have had adverse financial consequences for WHO in terms of 
withheld US contributions.19 But on the other hand, as the next chapter suggests, the fact that 
the Code was passed as a broadly-worded Recommendation, not a Regulation, has had 
significant implications as far as its implementation is concerned - and as a result for the 
well-being of millions of children the world over. 

16 For further details about the confusion surrounding the vote, see Sokol 1997:12-13; Shubber 1998:42-3 
17 The US delegation itself seems not to have known until the very last minute whether it could support the Code 
or not. In 1980, the US delegation had supported the WHA Resolution requesting the Code. Apparently, the 
replacement of US President Jimmy Carter by Ronald Reagan that same year prompted a hard-line decision. As 
the Financial Times stated, "the decision to vote against the World Health Organisation's Code was taken by the 
White House ... after direct representation by industry and over the more cautious advice of lower level 
bureaucrats in both the State and Health and Human Services Departments that the US simply abstain." (see 
Chetley 1986:95; and Shubber 1998:16; 49) 
18 A similar observation applies to the UN Code of Conduct On Transnational Corporations discussed in Chapter 
1. Former Executive Director of the UN Centre on Transnational Corporations, Sidney Dell, saw it as "highly 
probable" that the draft Code would have gained approval of the majority of states, had it been put to vote in 
1985. (Dell 1986) 
19 For industry and US predictions of adverse consequences if the Code were passed as a Regulation, see 
Chetley 1986:93 and Shubber 1998:41 
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Chapter 4 

IMPLEMENTING THE CODE 

Governments should take action to give effect to the principles and aim of this Code, as appropriate to 
their social and legislative framework, including the adoption of national legislation, regulations or 
other suitable measures. For this purpose, governments should seek, when necessary, the cooperation of 
WHO, UNICEF and other agencies of the United Nations system... 

Article 11.1, International Code of Marketing of Breastmilk Substitutes 

The International Code of Breastmilk Substitutes applies to infant formula and other products 
marketed or represented as replacements for breastmilk, as well as feeding bottles and teats. 
The Code prohibits promotion of breastmilk substitutes to the general public, and direct or 
indirect contact between marketing personnel and pregnant women or mothers of infants and 
young children; it sets standards for pictures and information on labels, information and 
educational material on infant feeding, provision of samples and free supplies, and 
interactions between companies and the health care system. (For more details, see chapter 5) 

Adopting an international code is just one step in the process of making transnational 
corporations more socially accountable by means of international regulation. It is up to 
national governments to render such codes effective by implementing them via national 
legislation, or equivalent measures such as decrees, and by providing for effective 
mechanisms of monitoring and enforcement. 

This chapter demonstrates that the translation of the International Code into effective national 
legislation and other regulatory measures has been uneven. A majority of countries have 
adopted regulatory measures but they fall short of expectations at the time of the Code's 
adoption. Others have yet to implement the Code in any form. 

This chapter points to various factors which might have adversely affected the pace and extent 
of national implementation. While there is a lack of systematic case study research into the 
complications encountered during Code implementation at the national level, the origins of 
three major obstacles at the international level can be identified: 
• legacies of the process of Code formulation and adoption; 
• industry dissemination of its own interpretations of the Code; 
• a change in the international political climate concerning TNC regulation under the aegis 

of the UN which dampened WHO's support for national Code implementation. 

Nonetheless, UN agencies, the World Health Assembly, national authorities and civil society 
organisations have endeavoured to overcome these obstacles in various ways. The chapter 
concludes by linking the International Code to the human rights framework, a link which 
could present a major avenue in the future to make infant food manufacturers (and other 
industries) accountable to the societies in which they operate. 
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Obstacle 1: 
Legacies of the process of Code formulation and adoption 

As described in Chapter 3, a crucial moment in the Code debate was the 1981 WHO 
Executive Board's decision to follow the WHO Secretariat's advice to press for a 
Recommendation rather than a Regulation so as to gain US acceptance of the proposed 
international regulation of an industry.1 

Many Members of the Board were apprehensive that the Code might be too loosely worded to 
be of use and that the weaker legal status might be interpreted by Member States as an 
indication that implementing the Code at national level could be considered a low priority. 

Nonetheless, the Board Members decided to press for the Code's adoption, imperfect as it 
was, because of the urgency of protecting infants from the inappropriate marketing of 
breastmilk substitutes, and because of apprehension that tightening the Code and insistence on 
a strong legal status might delay its adoption. Thus, as stated in the previous chapter, the legal 
force (and other advantages) of a WHO Regulation was traded at the 1981 World Health 
Assembly for the anticipated 'moral force' of a 'minimum compromise', a 'minimum 
standard' approved by consensus.2 

When the Executive Board proposed the adoption of the Code as a Recommendation, it also 
made it clear to the World Health Assembly that the Code might require subsequent revisions 
and potentially even upgrading to a Regulation. To make up for its foreseeable shortcomings, 
the Board suggested that the Code's adoption should be accompanied by a strongly-worded 
Resolution urging Member States to translate the Code into effective legal and other 
measures.3 

The World Health Assembly followed the Executive Board's advice. It adopted the Code and 
a strong Resolution which recognised that the "adoption of and adherence to the International 
Code of Breastmilk Substitutes is a minimum requirement... in order to protect healthy 
practices in respect of infant and young child feeding". The Resolution also urged all Member 
States "to give full and unanimous support to the implementation ... of the International Code 
in its entirety" and "to translate the International Code into national legislation, regulation and 
other suitable measures." [Resolution WHA 34.22, 1981, emphasis added] 

1 The fourth draft of the International Code was in fact presented to WHO'S Executive Board in January 1981 in 
two forms: a Regulation and a Recommendation, as requested by the 1980 WHA Resolution. (Shubber 1998:27) 
The 1980 Resolution also requested that "the legal and other consequences of each choice" be outlined. 
[Resolution WHA 33.32, 1980] One consequence of the Board's decision to present the Code to the WHA in the 
form of a Recommendation only was that details of the potential consequences of both legal forms were omitted 
and consequently a discussion on the respective merits of the two regulatory forms precluded. 
2 Shubber 1998:44, 73, 203 
3 (See Shubber 1998:33). Dr. Torbjorn Mork, representative of the Executive Board to the 1981 World Health 
Assembly, presented the draft resolution with the words: "The Executive Board examined the draft code very 
carefully. Several Board members indicated that they considered amendments in order to strengthen it and make 
it still more precise. The Board considered, however, that the adoption of the code by the thirty-fourth World 
Health Assembly is a great urgency in view of the serious situation prevailing, particularly in developing 
countries, and that the amendments introduced at the present stage might lead to postponement of the adoption of 
the code. The Board therefore unanimously recommended to this thirty-fourth World Health Assembly the 
adoption of the code as presently drafted, realising that it might be desirable or even necessary to revise the code 
at an early date in the light of the experience obtained in the implementation of the various provisions [...] It was 
considered, however, that the implementation of the code should be closely monitored ... that future Assemblies 
should assess the situation in the light of reports from Member States; and that the Assembly should take any 
measures it judges necessary for its effective application." (WHO 1981a:34-35) 
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This Resolution also proposed that the process of Code compliance and implementation 
should be assessed two years later at the 1983 World Health Assembly so as to decide 
whether Code revisions or other measures were needed to assist Member States (and other 
concerned parties) in ensuring that the Code effectively prevented the harmful marketing of 
breastmilk substitutes.4 

Given that the International Code of Marketing of Breastmilk Substitutes and the 
accompanying Resolution had been passed by such a broad majority of the World Health 
Assembly - 118 member states in favour, three abstentions and just the United States against 
- and was endorsed by UNICEF's Executive Board a few months later, it seemed reasonable 
to expect that most of these countries would introduce legislation and other measures within a 
few years to tackle the unethical marketing of breastmilk substitutes. 

By November 2000, however, nearly two decades later, just 21 WHA Member States had 
adopted comprehensive legislation based on the International Code 'in its entirety.' Many 
other countries have opted for weaker regulatory arrangements: while 26 countries do have 
many provisions in law, others have legislation covering just a few of the provisions, or have 
adopted non-legally binding, voluntary agreements with industry which leave adherence to 
the discretion of infant food manufacturers, (see Annex) 

Is this tally to be rated a success or a failure? The answer is not simple. Code implementation 
has to be evaluated in context. Moreover, these figures do not present a qualitative picture of a 
dynamic situation. First, coverage by the Code is not just a matter of the number of countries 
which have implemented it. The fact that India opted for strong national legislation based on 
the Code, for instance, may protect nearly one-fifth of the world's newborns from 
inappropriate marketing practices.5 Second, many of the countries which initially adopted 
weak measures subsequently decided to strengthen their framework. In contrast, some major 
Western countries, in particular the United States and Canada, have not implemented the 
Code, and about half the members of the European Union have implemented measures 
weaker than the Code. (IBFAN/ICDC 1998) 

A crucial question remains: What lies behind the discrepancy between the overwhelming 
commitment of government delegates at the international level in 1981 and the actual pace 
and extent of Code implementation? 

One reason for the relatively slow pace of Code implementation is that the Code, and the 
appropriateness of the implementation measures, were never thoroughly revised at the 1983 
World Health Assembly, as originally suggested. In just two years, the political climate for 
industry regulation had changed to such a degree that it was decided to keep the Code, 
imperfect as it was, rather than to open it up for discussion and risk a further weakening of its 
content.6 

When the 1983 WHA did not press for changes to the content or legal status of the 
International Code, many governments and baby food activists realised that the 1981 version 
was likely to be the final version, at least for the time being, and felt that further clarification 
or strengthening of the Code would have to take place primarily in other fora. (Chetley, 

4 see Resolution WHA 34.22, 5.(3) and 5.(4) (in WHO 1981b:26) 
5 According to the statistics in UNICEF's 2001 State of the World's children, 19 per cent of the world's babies 
are born in India. 
6 For details on how this decision came about, see Chetley 1986:122 
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1986:122) National delegates were thus left with the task of implementing a Code which was 
ambiguously worded and was adopted under the weakest of the three possible legal forms of 
WHO instruments. 

To assess the gap between support for the Code at the various World Health Assemblies and 
the pace and extent of Code implementation at national level, it is important to think of Code 
implementation as a contested process between a variety of actors at the national level. 
Delegates at the WHA, for example, tend to come from national Ministries of Health. Their 
power to translate the International Code into effective regulatory measures depends 
significantly on differing opinions and balances of power back home between various other 
actors, such as ministries of finance and industry, health professional associations, civil 
society groups, infant food manufacturers and chambers of commerce. It also depends on the 
power of a country in relation to pressures exercised and support received at the international 
level. Nationally and internationally, decisions over the past two decades on health and other 
social issues have tended to be overruled by policy decisions in support of a 'free' market. 

There is a lack of systematic comprehensive qualitative studies of the various factors which 
facilitated or hampered Code implementation. But the fact that it was adopted and remained in 
the weaker legal form of a Recommendation has had important implications for the pace and 
modalities of its implementation. 

A WHO Recommendation leaves implementation entirely up to the individual member state. 
A Regulatory code, however, would have had to be introduced into national legislation by 
Member States within a specified period of time (except by those which had explicitly 
notified WHO of their rejection of it or attached reservations to it).7 Had Member States 
committed themselves in 1981 to a period of implementation, for example, two years, more 
countries might have adopted the Code faster and in a stronger legal form, because during the 
early 1980s the international political climate had not yet turned completely against industry 
regulation (see Chapter 1 and below). 

Moreover, a Regulation would probably have included some kind of mechanism for the 
settlement of potential disputes about Code interpretation, which might have helped to clarify 
some of the ambiguities and gaps in the Code text. (Shubber 1998:29-30) 

In fact, the first draft of the International Code anticipated the establishment of a 'Central 
Office' by WHO and UNICEF. Its task would have been to review the advertisements, 
training and educational material of infant food companies, to interpret the Code, and to 
prepare regular reports on Code compliance for the World Health Assembly. But the 
provisions for a Central Office were removed from the draft after the first round of 
consultations because of "administrative and political problems." (Post and Baer 1980:59; 
Shubber 1998:13) 

The abandoning of a Central Office (or similar institutional arrangement at the international 
level) initially deprived Member States of valuable UN support for the development of 
legislation based on the Code and for the task of setting up the most appropriate monitoring 
and enforcement arrangements.8 

7 Moreover, a Regulation would have contained "specific rules intended to impose specific obligations" and 
would have been worded in "mandatory language". (Shubber 1998:29-30) 
8 James Post and James Baer predicted that abolishing the idea of a Central Monitoring and Advisory Office 
would have important implications for the capacity of WHO and UNICEF to provide expert advice to Member 
States wishing to act on the Code: "Given that there are relatively few experts in the world on infant formula 
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Obstacle 2: 
Industry interpretations of the Code 

The loose wording of the Code has created difficulties in translating it into unambiguous legal 
language. But clarity of the Code's wording has not been the only problem. Several 
companies disseminated their own interpretations of the Code and its provisions which were 
at variance with its letter and spirit. 

For example, in March 1982, just a few months after WHA's adoption of the Code, Rafael 
Pagan, president of the newly-founded Nestlé Coordination Centre for Nutrition (NCCN), 
unveiled at a large press conference 'Comprehensive policy guidelines to be applied in 
countries which have not yet taken measures to implement the WHO Code of Marketing of 
Breastmilk Substitutes'. Journalists were handed a press release, 'Nestlé completes WHO 
code implementation process', together with a 32-page document instructing all Nestlé 
companies in the Code. The core of this document was the text of the International Code, 
accompanied by 'itemised implementation instructions' for each provision. The underlying 
message of the PR media package was that the company had changed its practices and thus 
the ongoing Nestlé boycott could be called off. Numerous articles in the US and elsewhere 
carried a similar message. (Nestlé 1982) 

Those who actually knew the Code had a different opinion. The reputable British medical 
journal, The Lancet, for example, stated that Nestlé's instructions: 

raise some doubts about the purity of Nestlé's intentions ... Analysis of Nestlé's 
guidelines discloses ways in which they might be used to circumvent various parts of 
the International Code, such as the Code's stipulations on free samples to health 
workers and free supplies to institutions. (The Lancet 1982) 

At the 1982 World Health Assembly, delegates from several developing countries voiced their 
concerns about the Nestlé instructions. Dr. G. Ondaye from the Congo warned that, without 
good national legislation, "we may fall into the trap of the large multinational companies 
which are proposing various 'interpretations' of the International Code to be applied in our 
countries but which may, in fact, take into account more the commercial interests than those 
of health." Dr. A. Tarutia from Papua New Guinea said that "the Nestlé document is a serious 
distortion of the World Health Organisation Code. Marketing practices prohibited by the 
Code are approved of and encouraged by the Nestlé document. My delegation is convinced, 
no private sector has the right to amend the WHO/UNICEF Code." (quoted in Chetley 
1986:118) 

Independent legal experts invited a month later to a WHO meeting to develop legislation 
based on the Code cited eight major points of variance between the Nestle instructions and the 
International Code. (Letter 1982) 

practices and strategies, and still less on regulatory actions that have successfully affected the behaviour of 
transnational firms in the food and pharmaceutical industries, a need exists for organising this expertise in a 
technical assistance office of WHO/UNICEF. The failure to do so will leave government officials at the mercy 
of industry executives, lawyers, and lobbyists, all of whom have a pecuniary interest in seeing the weakest form 
of enforcement adopted at the national levels." (Post and Baer 1980:59) 

64 



UNICEF, too, felt compelled to voice "serious misgivings on Nestlé's interpretation of 
significant aspects of the Code and on the possible harmful effects of its instructions in the 
implementation of the true spirit and intent of the Code" (Grant 1982). UNICEF and WHO 
issued a joint set of notes in which they tried to clarify the Code's intent and spirit. 
(WHO/UNICEF 1982) 

In the light of these criticisms, Nestlé issued a second set of revised instructions in October 
1982 which came closer to the International Code. Yet, in a memo to field staff, UNICEF 
drew attention to the fact that there were still "notable differences ... the most important one 
[being] that Nestlé does not follow a universal policy as regards implementation of the Code." 
Nestlé's instructions referred to Code compliance only in developing countries, whereas the 
International Code is intended to cover all countries without distinction. (UNICEF 1983).'' 

Little could UNICEF and others have anticipated that issues of 'universality' and of the 
Code's scope and specific provision concerning free supplies to institutions were to remain 
the main points of contention right up to the present day, nor that nearly two decades later 
Nestlé would represent the agencies' criticisms of Nestlé's internal instructions as a 
legitimising 'review' from WHO, UNICEF and governments.10 

It is not known to what extent this and other misleading industry interpretations hampered the 
process of national Code implementation. What is certain, however, is that they did not 
facilitate Code interpretation for non-experts and the general public. 

Obstacle No 3: 
Changes in political climate 

Whether the pace and extent of national implementation of an international code can be 
considered a success or not depends on the context of implementation. As shown in the 
historical overview of international regulation (Chapter 1), significant changes in the 
international political climate took place between the 1970s and the 1990s. 

The public debate about infant feeding started at a time when developing countries were 
demanding a New International Economic Order (NIEO): 

based on equity, sovereign equality, interdependence, common interest and 
cooperation of all States [to] correct inequalities and redress existing injustices, make 
it possible to eliminate the widening gap between the developed and developing 
countries and ensure steadily accelerating economic and social development and peace 
and justice for present and future generations.1 ' 

Action programmes and codes of TNC conduct were believed to be important tools in 
achieving these aims. While the UN Economic and Social Council (ECOSOC) embarked on 
its New International Economic Order Action Programme, other UN agencies embarked on 
their own 'new order' declarations and programmes. UNESCO started to work for a New 

9 For details of INFACT's criticisms, see Chetley 1986:119 
10 The 1999 PR magazine Nestlé International (WHO) Code Action Report cites as proof of the company's long 
standing Code implementation efforts "the original Nestlé Instructions (1982) [which] were reviewed by WHO 
and UNICEF as well as by national governments." (Nestlé 1999c: 1 ); see also Chapter 7 
1 ' Preamble of the Declaration on the Establishment of a New International Economic Order (reproduced in 
UNCTAD 1996c:48) 
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World Information and Communication Order, while the International Labour Organisation 
(ILO) updated its World Employment Programme and called for 'Basic Needs' policies. In 
1978, WHO together with UNICEF launched Primary Health Care as the major strategy to 
reach 'Health For All by the Year 2000' in their Declaration of Alma Ata.12 

Jeffrey Harrod, an expert in the politics of international economics, commented that: 

The 'new order' programmes not only spawned anti-hegemonic publications and 
research but also the only real form of action any international organisation could take 
in support of proposed changes in the processes by which the world is governed - the 
formulation, promulgation and monitoring of codes of practice and conduct. 'Codes' 
then proliferated in the same manner as 'new orders'. (Harrod 1988:140) 

By the mid-1980s, more than 30 codes of conduct for various industries or covering various 
corporate sectors and practices were reportedly under consideration by various UN bodies. 
(Clement 1988:354; Pagan Jr. 1985:376) Few of them, however, ever saw the light of the day. 
The tide had started turning against such codes after the election of conservative governments 
in the US and UK in 1980 and after neoliberal economic policies began to be implemented 
more widely but without any meaningful countervailing powers: 

By the end of the 1970s and the early 1980s ... the ability of developing countries to 
determine the agenda of international economic relations decreased considerably. 
Their bargaining position weakened, in part because of the slackening and eventual 
termination of the Cold War and partly under the impact of excessive indebtedness. 
(UNCTAD 1996a:xxiii) 

While the end of the Cold War is a positive development, the consequences in terms of power 
balances and ideological shifts have not been in favour of regulation of big business. The UN 
Code of Conduct of Transnational Corporations was abandoned in 1992 - even though the 
focus had shifted during the 15-year negotiations from one of regulation of corporate practices 
in the interest of the host countries to that of rights and obligations of both TNCs and 
governments. (Dell 1986) 

Changes in senior management of WHO also had an impact on Code implementation. In 
1988, WHO'S Director-General, Halfdan Mahler, who had been a major supporter of Primary 
Health Care, left after 15 years in office. His successor, Hiroshi Nakajima, was not so 
supportive of WHO's programme on infant feeding and other primary health care policies (see 
Box 4). 

According to Annelies Allain, director of IBFAN's International Code Documentation Centre, 
just one year after Nakajima took the helm of WHO, the agency seemed reluctant to back the 
Code and to stress that it had been adopted as a 'minimum requirement' for all countries and 
that Member States could clarify the Code through WHA Resolutions: 

12 For more details, see Harrod 1988:137-142 
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In less than a decade, one single country - the US - succeeded in setting the stage for 
a complete switch from WHO's commitment to PHC [Primary Health Care] to a much 
more 'high-tech' policy which accommodates and possibly even welcomes the 
transnational pharmaceutical and milk companies ... Eight years after its adoption, the 
scene for further implementation looked bleak. The WHO Secretariat made no efforts 
to push for legislation at the national level or to clear up some of the Code's loopholes. 
(Allain 1991:25) 

Moving Code implementation forward 

It had become clear by 1983 that WHO support for implementation of the Code at national 
level was going to be less than optimal. But this did not mean that progress towards 
implementation came to a halt. Other avenues had to be explored instead. Some of the most 
important international measures which evolved were as follows: 

World Health Assembly Resolutions As the envisioned 1983 thorough review of the Code 
never took place, the Code mandated13 biannual reviews of the state of Code implementation 
became a major means of strengthening and updating the Code. Member States adopted 
additional World Health Assembly Resolutions to clarify still further its meaning, close some 
of its loopholes, take into account new marketing techniques which might be harmful to infant 
health, and keep up-to-date with new scientific knowledge in the field of infant and young 
child feeding. 

Code monitoring The publication of Code violations, in particular IBFAN's regular Code 
monitoring reports, often served as the basis for debates at World Health Assemblies and in 
other important policy arenas at regional and national levels about the extent and nature of 
manufacturers' compliance with the International Code.14 

Code training The Penang-based International Code Documentation Centre (ICDC), which 
had been set up by IBFAN in 1986 to monitor the Code, developed regional and inter-regional 
seminars to train lawyers and policy-makers in how to develop national legislation and to 
share experiences on how to overcome potential obstacles at the national level. Between 1992 
and 1998, ICDC (often with support from UNICEF and sometimes from WHO) held 14 
training courses in Code implementation for more than 350 government policy-makers and 
other officials from nearly one hundred countries.15 WHO later followed IBFAN's lead and 
organised three additional Code training courses while UNICEF also developed training 
support. 

13 Code Art. 11.7. 
14 IBFAN publishes regular Breaking the Rules reports in time for the biannual WHA meetings, as well as two 
types of charts: the Stale of the Code by Country and the State of the Code by Company. For Code monitoring 
reports by national IBFAN members and other organisations, such as the The Interagency Group on 
Breastfeeding Monitoring (IGBM), see also Chapter 5. For more details on the general activities of IBFAN, see 
Chapter 8. 
15 One significant result of an ICDC Regional Training Workshop in Nepal was the adoption of a draft model 
code in 1996 by over one hundred delegates at the 3rd SAARC Ministerial Conference on Children of South 
Asia, which took place in Rawalpindi, Pakistan, as the SAARC Model Code for the Protection of Breastfeeding 
and Young Child Nutrition. SAARC, the South Asian Association for Regional Cooperation area, includes 
Nepal, India, Bhutan, Bangladesh, Sri Lanka, Maldives and Pakistan. 
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Model law IBFAN legal adviser at the Code Documentation Centre, Ellen Sokol, translated 
the International Code into legal language. The text was published in 1997 as part of the Code 
Handbook: A Guide to Implementing the International Code of Marketing ofBreastmilk 
Substitutes, a book based on ICDC's training experiences which now serves as a central tool 
in its Code training courses. (Sokol 1997)16 UNICEF co-operated in the formulation of this 
Model Law and makes frequent reference to it when asked for legal advice on national Code 
implementation.17 

A multi-pronged approach 

Clarifying, updating and monitoring the Code, training lawyers to draft national legislation, 
and keeping up public pressure were not the only ways of moving Code implementation 
forward. Another important strategy to achieve the Code's aims to protect society from the 
harms caused by the inappropriate marketing of breastmilk substitutes was to pursue a 
concerted multi-pronged international programme to protect, promote and support 
breastfeeding more generally. 

The 1979 WHO/UNICEF Meeting had stressed that an international code would be just one 
measure to ensure optimal infant feeding. The 1981 Resolution of the World Health Assembly 
reiterated this point, stressing that "adoption of and adherence to the International Code is a 
minimum requirement and only one of several important actions to protect healthy practices 
in respect to infant and your child feeding." [WHA 34.22, emphasis added] 

While implementation of the Code might help to protect mothers from manipulative 
promotion of commercial infant foods, more was needed to create a favourable environment 
in which women could breastfeed and to undo the 'bottle feeding culture' created by decades 
of advertising and promotion as well as by sub-optimal practices within health care systems. 

In the 1980s, many health workers recommended formula milks to mothers of newborns soon 
after they had given birth. "Decades of misinformation have led health workers to witness 
more breastfeeding failure (including their own) and many believe that the problems caused 
by damaging medical practices are actually faults of nature." (CIIR 1993:11) Mothers who 
had reared their children during the heydays of infant food advertising often urged their 
breastfeeding daughters to give supplement feeds of infant formula. 

Moreover, workplace arrangements and labour laws were not usually structured to enable 
women to breastfeed their infants once they returned to work. 

16 The 'Model Law' defines the aim of legislation based on the Code as an "An Act to ensure safe and adequate 
nutrition for infants and young children by promoting and protecting breastfeeding and by regulation of the 
marketing of certain foods and of feeding bottles, teats and pacifiers." (in Sokol 1997:134) 
17 The Code Handbook also contains a summary of the infant feeding issue, overviews of how to interpret the 
various provisions of the International Code, and examples of different national legislation. (Sokol 1997) 
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Since the late 1980s, broader policy approaches and actions to limit and prevent the 
inappropriate marketing of breastmilk substitutes have included the following: 
• Ten Steps to Successful Breastfeeding; 
• Innocenti Declaration; 
• A new citizen alliance for breastfeeding action; 
• Baby Friendly Hospital Initiative; 
• UN Convention on the Rights of the Child. 

Ten Steps to Successful Breastfeeding, the Innocenti Declaration, and a new citizen 
alliance 

At the end of the 1980s, policy-makers finally started to tackle the broader issue of creating an 
environment which would enable women to breastfeed and to guarantee that they would get 
accurate, comprehensive information on the best way of feeding their infants. 

In 1989, UNICEF and WHO published a Joint Statement Protecting, Promoting and 
Supporting Breastfeeding: The special role of maternity services. The statement lists "Ten 
steps to successful breastfeeding" (see Box 5) and includes training staff in how to give 
advice on breastfeeding and how to help women overcome any potential difficulties, and 
redesigning the medical system so as to facilitate breastfeeding. The steps also aim to protect 
breastfeeding from commercial pressures by demanding that "newborn infants are given no 
food or drinks unless medically indicated" and by advising against teats or pacifiers for 
breastfeeding infants - new research showed that infants might reject the breast once they had 
sucked on teats or pacifiers, a phenomenon now called 'nipple confusion'. 

In August 1990, UNICEF, WHO, the United States Agency for International Development 
(USAID) and the Swedish International Development Agency (SIDA) jointly sponsored a 
meeting at which high-level policy-makers from 32 countries and 10 United Nations agencies 
adopted the Innocenti Declaration. This Declaration called on governments to take concrete 
action to protect, promote and support breastfeeding by 1995, including implementing the 
'Ten Steps' in maternity services, enacting legislation to enable women in paid employment 
to breastfeed, and translating the International Code and subsequent World Health Assembly 
Resolutions into meaningful national regulatory measures. This Declaration was endorsed by 
heads of states attending the World Summit for Children in September 1990, by the UNICEF 
Executive Board in May 1991, and the World Health Assembly in May 1992 - and committed 
governments to the deadline of 1995 for national Code implementation.18 

Meanwhile, with the encouragement and initial funding of UNICEF, several individuals, civil 
action groups and international networks striving for national implementation of the 
International Code and for policies which would support women who wished to breastfeed 
formed a new umbrella coalition, the World Alliance for Breastfeeding Action (WABA). A 
major focus of the international network was to persuade governments to take up the four 
operational targets of the Innocenti Declaration. 

18 For more information, see e.g. Sokol 1997:20-21. For a reproduction of the Innocenti Declaration see id. pp. 
351-3 
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WABA's key contribution to the multi-pronged approach has been awareness-raising through 
World Breastfeeding Week, organised for the first week of August each year.19 In 1994, for 
example, WABA chose "Protect Breastfeeding: Making the Code Work" as the theme for its 
World Breastfeeding Week. The aim was to remind governments of their commitment to 
reaching the Innocenti Declaration's goals by 1995 and to stimulate greater awareness of the 
importance of the Code as an instrument to protect women's right to make informed choices 
about infant feeding. (BFHI News 1998:b)20 

The Baby-Friendly Hospital Initiative (BFHI) 

In June 1991, UNICEF and WHO launched the Baby-Friendly Hospital Initiative (BFHI), 
aimed at getting health services world-wide to put into practice the 'Ten Steps to Successful 
Breastfeeding'. This Initiative is regarded as an important policy measure in tackling the 
marketing ties between health professionals and the infant food industry and the lack of 
knowledge about breastfeeding among health professionals. Hospitals joining this programme 
promise not to accept 'free' or low-cost supplies of breastmilk substitutes from infant food 
manufacturers and distributors and pledge to redesign their services so as to create a 
supportive environment in which mothers who chose to do so can breastfeed. "In Baby-
Friendly settings, where breastfeeding is the norm, alternative feeds are rightly seen as a 
special intervention requiring specific decisions." (UNICEF 1997a:47)2I 

The UN Convention on the Rights of the Child 

Code implementation gained a wholly new dimension in September 1990 when the United 
Nations Convention on the Rights of the Child (CRC) entered into force. This Convention 
calls on States, UN agencies and other societal actors to act always in the "best interest of the 
child" and obliges State Parties to respect, protect and fulfil the "the right of the child to 
survival, protection, development and participation." 

It also enshrines the "right of the child to the enjoyment of the highest attainable standard of 
health" and the obligation to "ensure that all segments in society, in particular parents ... are 
informed, have access to education and are supported in use of basic knowledge of child 
health and nutrition, [and] the advantages of breastfeeding." [CRC, Art.24.1 and 24. 2(e)] 

The adoption of the Convention on the Rights of the Child was a decisive moment in linking 
the International Code to human rights. Although the prevention of harms from inappropriate 
marketing of breastmilk substitutes can be linked to several other human right instruments, 
starting from the 1948 Universal Declaration of Human Right's obligation to protect every 
human being's 'right to life', commitments under the Convention on the Rights of the Child 
are of particular importance.22 

19 Some WABA members have chosen the 40"1 week of each year as World Breastfeeding Week as a way of 
linking the event with the average length of a pregnancy. 
20 For more information on WABA, see www.elogica.com.br.waba 
21 By December 2000, 15,044 hospitals in 136 countries had implemented the Ten Steps, eliminated free and 
'low-cost' supplies of breastmilk substitutes, and been awarded 'Baby-Friendly' status. (UNICEF 2000) 
22 For more information on the links between various human rights treaties and the issue of regulation of 
marketing of breastmilk substitutes, see e.g. Skogly 1996; Margulies 1997; Clark 1998; and BFHI News 
Jan./Feb. 2000. 
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The CRC is a legally-binding human rights agreement. It is the most widely ratified human 
rights instrument: all UN Member States except two - the United States and Somalia - have 
ratified it and therefore are bound by it. Moreover, the institutional body backing up the 
Convention, the Committee on the Rights of the Child, has recognised the implementation of 
the International Code of Marketing of Breastmilk Substitutes as a practical "appropriate 
measure" to fulfil States' obligations to protect breastfeeding under the Convention of the 
Rights of the Child. 

Thus every government that has ratified the Convention on the Rights of the Child must 
report regularly to the Committee on its progress towards implementing the Code. The 
Committee has recommended that countries that have not enacted the Code do so, and that 
other States strengthen and enforce their existing measures. The Netherlands, for example, has 
been encouraged "to undertake breastfeeding promotion campaigns, stressing its advantages 
and the negative impact of substitutes." (BFHI News 2000) 

Since the mid 1990s, UN agencies have further strengthened their commitment to implement 
human rights. In 1996, for instance, UNICEF put the realisation of the Convention on the 
Rights of the Child (and of the Convention on the Elimination of All Forms of Discrimination 
Against Women, CED AW) at the heart of its mandate. (Lewis 1999:2) In 1997, UN 
Secretary-General Kofi Annan declared human rights to be the cross-cutting theme of the 
multifaceted work of the United Nations as a whole. He called upon all UN agencies to 
"mainstream" human rights in their policy and programme work. WHO embarked on the 
process at the end of 1999. (WHO 2000) 

Overcoming obstacles to Code implementation 

This chapter has provided some insights into the difficulties of translating the International 
Code of Marketing of Breastmilk Substitutes into effective national regulatory measures. 

In 1991, ten years after the International Code's adoption, only nine countries had passed 
legislation based on the Code in its entirety; eight had approved legislation encompassing 
many of the Codes provisions; and 29 had drafts awaiting further action.23 

Because of the compromise wording of the Code, its relatively weak legal status, the 
confusion created by industry interpretations of the Code, and the political climate steadily 
going against regulation of TNC practices, the gap between the commitments made by 
national delegates at the 1981 World Health Assembly and national implementation is not 
surprising. Indeed, given the obstacles at the international level, the implementation of the 
International Code of Breastmilk Substitutes in a substantial number of countries can be 
regarded as a significant move against the tide. According to UNICEF's Legal Officer on 
Code implementation, David Clark, national code implementation can be seen as a continuous 
"uphill struggle" in which still too many governments have done less than they could have 
done but others have implemented strong measures against considerable resistance.24 (for 
some more obstacles at the national level, see Chapter 6)25 

23 Figure based on ICDC data bank, quoted in Sokol 1997:23 
24 Personal communication, David Clark, Legal Officer, Nutrition Section, UNICEF, New York, March 2000 
25 Whether countries used all their room for manoeuvre to implement the Code in national legislation remains an 
open question. A good qualitative analysis of a representative sample of states may indicate which factors 
facilitated or hampered national Code implementation. There are indications that a commitment to legislation 
achieved better results than voluntary arrangements. The 1997 monitoring report Cracking the Code found that 
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By 2000, however, national implementation figures had risen: 21 countries had implemented 
legislation encompassing all or substantially all provisions of the Code of Marketing of 
Breastmilk Substitutes; 26 countries had introduced many, and another 19 a few, of the 
Code's provisions into their law; 20 countries had adopted voluntary measures; 19 had drafted 
measures awaiting adoption and another 27 - among them many Central and Eastern 
European countries - were studying code implementation. (The United States is one of the 
seven countries which reportedly took no action with respect to national Code 
implementation).26 (see Annex) 
This progress can be attributed to a variety of strategies to move Code implementation 
forward. Measures to clarify, update and monitor the Code have been important, as has 
training lawyers in drafting national legislation. Also key has been the inclusion of the Code 
in a multi-pronged strategy which insists that promotion and support of breastfeeding, and the 
creation of environments enabling women to take a genuine free and informed decision as to 
how to feed their children, cannot be separated from the protection of breastfeeding from 
commercial pressures. 

The Innocenti Declaration's date of 1995 for Code implementation set a new target to which 
IBFAN and WABA groups could hold governments accountable. IB FAN and over 1,000 
European development and consumer groups referred to this date when lobbying the 
European Commission to adopt a Directive on Infant Formulae and Follow-on Formulae in 
1991, an infant food export Directive in 1992, and a European Council Resolution calling for 
monitoring of the marketing practices of European Union-based baby food companies 
operating outside the EU. (CIIR, 1993:7)27 

A major new development over the past decade has been to link the regulation of the 
inappropriate marketing of breastmilk substitutes to human rights. Human rights' 
considerations can strengthen the framework under which such marketing is addressed. It may 
also change perspectives profoundly. In the words of UNICEF's former Deputy Executive 
Director, Stephen Lewis: 

Those who make claims about infant formula that intentionally undermines women's 
confidence in breastfeeding are not to be regarded as clever entrepreneurs just doing 
their job but as human rights violators of the worst kind. (Lewis 1999:4) 

Code violations were less frequent in a country with laws governing the marketing of breastmilk substitutes 
(Bangladesh) and more frequent where there was no legal regulation governing any aspect of marketing 
(Poland). (Costello and Sachdev 1998; Taylor 1998) There are also indications that the support of citizen action 
and health professional groups moved code implementation forward. (Chapman 1999, Sokol 2001) Giovanni 
Andrea Comia, Senior Research Fellow at the UNICEF Innocenti Research Centre, considers Code 
implementation a "success in terms of social mobilisation." (Personal communication by Giovanni Andrea 
Comia, Senior Research Fellow UNICEF Innocenti Research Centre, March 2000) For more information on this 
aspect, see also Chapter 8. 
26 The others are: Central African Republic, Chad, Iceland, Kazakhastan, Moldova and Iceland. 
27 The European Directive still falls short of the Code and several countries did not meet the 1995 deadline. 
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Human rights: The avenue of the future? 

Whether or not the human rights approach will help to prevent the harmful marketing 
practices of infant food manufacturers depends not only on whether and to what degree the 
world's nations and UN agencies take their obligations seriously. It also depends on their 
power in relation to that of large corporations. One shortcoming of the current human rights 
regime is that only States can be held accountable to it, not transnational corporations. (UNDP 
1999:35) In the words of the 1996 Report of the Secretary General on the Impact of the 
Activities and Working Methods of Transnational Corporations on the Fidl Enjoyment of 
Human Rights: 

even though each TNC subsidiary is, in principle, subject to its host country's 
regulations, the TNC as a whole is not fully accountable to any single country. The 
same is true for responsibilities they fail to assume for activities or their subsidiaries 
and affiliates. The global reach of TNCs is not matched by a coherent global system of 
accountability. (Commission on Human Rights 1996) 

Indeed, human rights instruments have until now referred primarily to the relationship 
between individuals and the state. Only more recently have transnational corporations been 
considered as societal actors that may profoundly limit people's realisation of their human 
rights and there has been recognition that TNCs are often beyond the reach of those states that 
wish to ensure the fulfilment of their citizens' human rights. 

It has been pointed out that the "everyone has duties to the community" principle contained in 
Article 29 of the 1948 Universal Declaration of Human Rights also applies to 'non-state 
actors.' However, the only human rights instrument that explicitly addresses TNCs is the 
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW). 
Article 2(e) calls on signatories "... to take all appropriate measures to eliminate 
discrimination against women by any person, organisation or enterpriser [emphasis added]28 

How can this vacuum be addressed in international law? One important step in this direction 
was a Resolution adopted in 1998 by the United Nations Sub-Commission on the Prevention 
of Discrimination and Protection of Minorities. This Sub-Commission called for the 
establishment of a sessional Working Group on the Working Methods and Activities of 
Transnational Corporations under the auspices of the United Nations Sub-Commission on the 
Protection and Promotion of Human Rights. Referring, among others, to the Working Group 
on the Right to Development's recommendation to adopt "new international legislation and 
creat[e] effective international institutions to regulate the activities of transnational 
corporations and banks..." the Resolution set out the following mandate: 
(1) "To identify and examine the effects of the working methods and activities of 

transnational corporations on the enjoyment of economic, social and cultural rights and 
the right to development, as well as civil and political rights; 

28 For more information on TNCs and human rights, see e.g. the background reader by the Centre Europe - Tiers 
Monde, American Association of Jurists and the FICAT Foundation. These organisation call for a change of the 
1998 Statute of the International Criminal Court which does not include TNCs within its jurisdiction and does 
not allow the Court to hear cases involving crimes against economic, social and cultural rights. 
(CETIM/AAJ/FICAT 2000:169) Also UNDP's 1999 Human Development Report called for a "broader mandate 
for human rights" for the International Criminal Court. (UNDP 1999:12; 35) For a update on the current 
situation of human rights from a human development perspective, see UNDP 2000. 
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(2) To examine, receive and gather information.... on the effects of the working methods and 
activities of transnational corporations on the enjoyment of economic, social and cultural 
rights and the right to development, as well as of civil and political rights; 

(3) To analyse the compatibility of the various international human rights instruments with 
the various investment agreements, regional as well as international, including, in 
particular, the Multilateral Agreement on Investment; 

(4) To make recommendations and proposals relating to the methods of work and activities of 
transnational corporations in order to ensure that such methods and activities are in 
keeping with the economic and social objectives in the countries in which they operate, 
and to promote the enjoyment of economic, social and cultural rights and the right to 
development, as well as of civil and political rights; 

(5) To prepare each year a list of countries and transnational corporations, indicating, in 
United States dollars, their gross national product and financial turnover, respectively; 

(6) To consider the scope of the obligations of States to regulate the activities of transnational 
corporations, where their activities have or are likely to have a significant impact on the 
enjoyment of economic, social and cultural rights and the right to development, as well as 
of civil and political rights of all persons within their jurisdiction." (Commission on 
Human Rights 1998) 

This three year sessional working group seems to offer a unique chance for states and social 
justice groups to place the regulation of the inappropriate marketing of breastmilk substitutes, 
and other harmful corporate practices, firmly on the world's public law and policy agenda 
Whether this will actually happen will depend, among others, on the way the group sets its 
priorities. 

Some NGOs expressed concern at the working group's first session in 1999 that changes made 
to the initial six-point mandate might lead in the wrong direction. For example, the Centre 
Europe-Tiers Monde, the Association of American Jurists and Pax Romana protested that the 
provisional agenda for the three year work suggested in an extension to point four that the 
Working Group consider voluntary industry codes of conduct as an important option to ensure 
TNCs' respect for human rights. (Commission on Human Rights 2000b:2)29 

The organisations pointed out that corporate statements of support for codes of conduct do 
not necessarily mean that they will adhere to them in practice, as the infant food and many 
other issues, illustrate. Pax Romana said that it could be "expected that companies meet core 
[Human Rights] standards... since these obligations apply to all international agents" be they 
States, human beings or artificial legal entities.30 

A number of the human rights organisations therefore urged the Working Group to focus on 
exploring legally binding measures and institutional arrangements which would make it 
possible to more effectively address corporate malpractice and crimes. Suggestions included 
the elaboration of "one or more compulsory codes of conduct for transnational corporations 
which could take the form of international conventions." (Commission on Human Rights 

For details on the changes proposed in the provisional agenda, see Commission on Human Rights 2000rr2 
The Working Group itself put some of these tasks back unto its mandate and expanded the rights list to include 
also the 'right to a healthy environment and the right to peace." For the final agenda for the three year mandate 
ot the Working Group, see Commission on Human Rights 1999:2-3 

30 Statement made by Pax Romana at the Working Group on transnational corporations of the United Nations 
Sub-Commission on Human Rights, 1 August 2000 
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Yet, much of the August 2000 meeting of the Working Group was devoted to the discussion 
ofa Draft Human Rights Code of Conduct for Companies which highlighted respect of human 
rights as an issue of'corporate responsibility'. (Weissbrodt 2000) Working Group members 
and other experts of the UN Sub-Commission on Human Rights argued that such guidelines 
might simultaneously 'encourage' companies to implement the draft principles, help 
governments to identify the types of legislation to enact, and lay groundwork for binding 
international laws. (Commission on Human Rights 2000b:7-8) 

At the same time, the Working Group and other human rights experts deplored the fact that 
"States might lack a legal, regulatory, investigatory infrastructure to take effective action," 
and suggested that "the international community should develop a system to assist 
development of such an infrastructure." (Commission on Human Rights 2000a:9) And indeed, 
TNCs promises to take moral obligations seriously do not discharge states and the UN system 
from their duty to establish a functioning legal system to protect, respect, facilitate and fulfil 
people's human rights world-wide, including from potential human rights violations by 
transnational corporations. 

It can only be hoped that the UN Working Group on transnational corporations and human 
rights will contribute to this task of the international community by helping to codify the 
human rights obligations of corporations - in the form of duties and prohibitions - as well as 
by drawing up some suggestions as to the possible enforcement machinery. It is also hoped 
that the end of the Working Group's three year mandate in August 2001 will not mean the end 
of international efforts to deal with this long-neglected task in international law making. 
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Box 4 
The pharmaceutical industry and WHO 

A 1978 World Health Assembly resolution requested a code for the pharmaceutical industry 
similar to that called for in 1974 to regulate the promotion of breastmilk substitutes. 
Subsequent deliberations greatly influenced WHO support for the International Code of 
Marketing of Breastmilk Substitutes after it was adopted in 1981. The two regulatory debates 
were intimately intertwined.31 

The pharmaceutical industry learned from the experiences of the infant food industry and was 
determined that a code governing the marketing of pharmaceutical drugs would not be passed. 
When the International Code was adopted by the World Health Assembly in 1981, the former 
executive vice-president of the pharmaceutical business organisation, the International 
Federation of Pharmaceuticals Manufacturers Association (IFPMA), commented, "Nestlé and 
the other companies made a lot of mistakes to get to the point they did. We won't ever get to 
that stage if we can help it." (Peretz 1981) 

The IFPMA was a force to be reckoned with. It represented member associations in 47 
countries and an industry with an annual turnover of US$ 100,000 million.32 IFPMA had had 
'official relations' with WHO since 1971, unlike the infant food association, ICIFI, which was 
still struggling to obtain this status.33 

Following ICIFI's example, the IFPMA launched its own Code of Pharmaceutical Marketing 
Practices in March 1981. It argued that the pharmaceutical industry should be given time to 
implement its voluntary code and claimed that WHO insistence on the formulation, 
implementation and monitoring of an international regulatory code would waste precious 
public resources unnecessarily. 

Others were of a different opinion. Immediately following the 1981 World Health Assembly, 
and encouraged by its adoption of the International Code of Marketing of Breastmilk 
Substitutes, some 50 consumer, health and development activists from 27 countries decided to 
form Health Action International (HAI), a coalition loosely modelled on IBFAN. (Chetley 
1990:71, Reich 1991:24) 

Just one year later, at the 1982 World Health Assembly, HAI presented a Draft Proposal for 
an International Code on Pharmaceuticals - a comprehensive model regulatory framework 
covering not only marketing practices but also other problematic pharmaceutical practices 
such as drug trials and registration, research and development, transfer of technology, and 
patents. (Patel 1983:268)34 

31 Several pharmaceutical companies were, and still are, infant food companies as well. (See Box 7) 
32 For more information on IFPMA at that time, see Kanji et al. 1992:31 
33 See Chapter 7 on the efforts of infant food manufacturers to gain NGO status for their business association. 
34 The pharmaceutical code was meant to be an international policy instrument to ensure people everywhere had 
access to 'essential drugs', one of the eight basic components of Primary Health Care. In fact, the essential drugs 
concept encompasses wider provisions than simply access. It also includes the removal of harmful or 
inappropriate drugs from the market. In addition, it aims to eliminate those marketing practices that promote the 
consumption of unnecessary drugs and that overstate the benefits of pharmaceuticals and/or omit information on 
adverse effects, including potentially fatal ones. For a reproduction of the HAI model international code on 
pharmaceuticals, see Patel 1983:317-328 
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As with the baby food issue, WHO found itself at the centre of intense lobbying from 
industry, a citizen action network, and governments with different interests. Discussions about 
a pharmaceutical code dragged on without any decision being made until delegates at the 
1986 WHA reiterated their demand that WHO at least draw up ethical criteria for drug 
promotion. The president of the IFPMA tried once again to prevent such an action: 

[The IFPMA] fully accepts the adoption of international ethical standards although we 
seriously question whether ... [such standards] will do much to improve drug supply 
and use in the developing countries ... I would remind delegates that our code requires 
neither national regulation nor government administrative or financial resources for its 
operations, (quoted in Kanji et al. 1992:59) 

Several pharmaceutical producing countries reiterated their position that WHO should not act 
as a 'supranational regulatory body'. Neil Boyer from the US State Department reaffirmed the 
strong position of the United States: 

that the World Health Organisation should not be involved in efforts to regulate or 
control the commercial practices of private industry, even when the products may 
relate to concerns about health. This is our view regarding infant foods products, and 
pharmaceuticals and tobacco and alcohol, (quoted in Chetley 1990:92) 

The International Organisations Monitoring Service (IOMS) - an information service for 
business - commented in its 1986 WHA intelligence report on the paradox between staunch 
US resistance to international regulation by WHO and its domestic policies: "[The US] finds 
defence of industry interests difficult because those very industries are heavily regulated 
within the US for the same reasons now being used by advocates of international regulations 
at the World Health Assemblies." (IOMS 1986:13) 

In 1986 and 1987, the US finally carried out its threat to withhold large portions of its 
contributions to WHO.35 But its actions did not deter WHO's Director-General Halfdan 
Mahler from pursuing his mandate, and a WHO expert meeting was called to produce 
"Ethical Criteria for the Promotion of Drugs". 

The 1988 World Health Assembly adopted the relatively weak and non-committal Ethical 
Criteria for Medicinal Drug Promotion. When Mahler was replaced in 1988 after 15 years in 
office by Hiroshi Nakajima, who had once been an R&D director with the Japanese subsidiary 
of Hoffmann-La Roche, WHO lost a major supporter of Primary Health Care. In January 
1989, a few months after Nakajima had taken office, the director of WHO's Action 
Programme on Essential Drugs, Ernest Lauridsen, resigned in protest at the way the aims of 
WHO's drug strategy were being "watered down" and at how bureaucratic "harassment" 
hindered his work, (quoted in Chetley, 1990:121-2; 125)36 

35 The US started paying back some of the arrears when an editorial in Science in 1988 pointed out the 
unfairness of withholding $118 million when one of WHO's achievements - the eradication of smallpox - saved 
the US $100 million in vaccination costs per year. (Chetley 1990:120-121) 
36 The Ethical Criteria for Medicinal Drug Promotion are weaker than the originally envisioned code and were 
never advocated for implementation into national legislation in the same way that the International Code was. 
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Box 5 
Ten steps to successful breastfeeding 

Every facility providing maternity services and care for new-born infants should: 
1. Have a written breastfeeding policy that is routinely communicated to all health care staff. 
2. Train all health care staff in skills necessary to implement this policy. 
3. Inform all pregnant women about the benefits and management of breastfeeding. 
4. Help mothers initiate breastfeeding within half-hour of birth. 

Show mothers how to breastfeed, and how to maintain lactation even if they are separated 
from their infants. 

6. Give new-bom infants no food or drink other than breastmilk, unless medically indicated. 
Practise rooming-in (allowing mothers and infants to remain together) 24 hours a day. 
Encourage breastfeeding on demand. 
Give no artificial teats or pacifiers (also called dummies or soothers) to breastfeeding 
infants. 

10. Foster the establishment or breastfeeding support groups and refer mothers to them on 
discharge from the hospital and clinic.37 

For more information on how to ensure successful breastfeeding, see WHO/UNICEF 1993 
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Chapter 5 

CORPORATE CONDUCT 
Socially-responsible marketing? 

In view of the vulnerability of infants in the early months of life and the risks involved in inappropriate 
feeding practices, including the unnecessary and improper use of breastmilk substitutes, the marketing 
of breastmilk substitutes requires special treatment, which makes usual marketing practices unsuitable 
for these products. 

Preamble, International Code of Marketing of Breastmilk Substitutes, 1981 

Marketing is not advertising ... Marketing is not even a combination of advertising and a whole bunch 
of other stuff added in, such as packaging, and promotions, and market research, and new-product 
development ...Those are marketing tools ... Marketing is a strategic activity and a discipline focused on 
the endgame of getting more consumers to buy your product more often so that your company makes 
more money ... That's what it's all about, what it has always been about, and what it will always be 
about. 

Sergio Zyman, Former Chief Marketing Officer of the Coca-Cola Company, 1999' 

Much of the international trend over the past 20 years or so away from the notion of external, 
binding regulation of TNCs towards industry self-regulation or co-regulation is based on an 
assumption that transnational corporations are now behaving in more socially responsible 
ways. A multitude of corporate codes of conduct and statements of commitment that TNCs 
will in future be good corporate citizens is often taken as an indication of such responsibility. 

But do the actions of TNCs support their words? Are they practising what they preach? From 
a policy perspective, what matters is not the number of industry codes or statements of intent 
but whether and to what degree industry has reduced or stopped its potentially harmful 
practices, and whether any changes in a criticised industry practice, considered in context, 
reflect a greater willingness and ability on the part of industry to regulate itself. 

Without an evaluation of these two aspects, a policy shift away from international and 
national regulation in favour of industry codes of conduct may be harmful to society. As a 
1998 Encyclopedia of Applied Ethics points out, codes of conduct such as codes of practice, 
corporate charters and mission statements can have various functions, ranging "from quasi-
legal requirements through moral prescriptions to mere advertising puffery." (Pritchard 
1998:538)2 They are useful to society if they act as a "warranty ... of how business will 
conduct itself in regard to certain moral principles" such as respect for human rights and 
dignity. The Encyclopedia explicitly warns, however, against assuming that all functions of 
codes are positive: 

1 Zyman 1999:12-13, original emphasis. Zyman earned the nickname 'Aya-Cola' because of the way in which 
he directed the company's multi-billion marketing efforts for a total of thirteen years. 
2 A code used as a precondition for licensing and backed up by an effective check for compliance is completely 
different from the same code used as a 'marketing tool' to gain a competitive advantage, for instance, by 
assertion of social responsibility or to avoid legal measures. In both these latter cases, these coded are usually not 
accompanied by any meaningful machinery to monitor compliance or sanction violations. 

79 



One of the negative functions of codes is that, rather than improving standards of 
practice, they may actually serve to reduce them ... [A] code may be put in place to 
avoid statutory regulations being imposed on a business or industry. Thus by 
pretending to have moral standards, legal constraints are sought to be avoided. The 
code, by misleading people about managers' intentions, makes the situation worse 
than had it never be adopted at all. (Pritchard 1998:530) 

Statements and questions 

The International Code of Marketing of Breastmilk Substitutes is a mix of external regulation 
and co-regulation. As stated in Chapter 3, the infant food industry was officially invited as 
one of the 'concerned parties' to participate in both the 1979 Joint WHO/UNICEF Meeting on 
Infant and Young Child Feeding and the consultations on drafting the Code. The UN agencies 
deliberately took the risk of ending up with a less than ideal Code in the hope of garnering 
industry support for some regulation of its marketing practices. Yet the president of the 
International Council of Infant Food Industries (ICIFI), Ernest Saunders, who was also Nestlé 
vice-president, still called the Code "unacceptable." (Saunders 1981) 

Today, industry statements suggest a significant change in attitude from that of 1981. For 
instance, lCIFI's successor, the International Association of Infant Food Manufacturers 
(IFM), now states on its website: 

In October 1989, IFM reaffirmed to the WHO Director General the commitment of its 
members to support the principles and aim of the WHO Code. (IFM 1999) 

And Nestlé, an IFM founding member, asserts in its widely-distributed corporate charter that 
it complies "with both the letter and the spirit of the World Health Organisation's 
International Code of Marketing of Breastmilk Substitutes." (Nestlé 1996) 

Does the conduct of the infant food industry back up its proclamations of support for the 
International Code? Does its conduct reflect a greater commitment to corporate social 
responsibility? An answer requires investigation of two further issues: 

1. Have the industry's marketing practices changed since the adoption in 1981 of the 
International Code? If so, do these changes suggest a greater willingness and ability on the 
part of the infant food industry to regulate itself? 

2. Does the infant food industry now accept the principle of outside regulation? 

This chapter explores the first question of changes in marketing practices. Chapter 6 looks at 
the industry's responses to national Code implementation. 

Summary of the Code's provisions 

The aim of the International Code of Marketing of Breastmilk Substitutes is to "contribute to 
the provision of safe and adequate nutrition for infants, by the protection and promotion of 
breastfeeding, and by ensuring the proper use of breastmilk substitutes, when these are 
necessary, on the basis of adequate information and through appropriate marketing and 
distribution." (WHO 198lb: 13) 
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The Code (Article 3) defines breastmilk substitutes as "any food being marketed of otherwise 
represented as partial or total replacement for breastmilk, whether or not suitable for that 
purpose." The Code (Article 2) also covers the marketing of feeding bottles and teats because 
their use has been shown to interfere with breastfeeding.3 

The Code's specific provisions, as clarified by subsequent relevant WHA Resolutions, can be 
summarised as follows: 

1) No advertising or other form of promotion of breastmilk substitutes, feeding bottles or 
teats to the general public. 

2) No pictures of infants or other pictures or text on labels idealising the consumption of 
infant formula. Labels must state clearly the superiority of breastfeeding and must include 
preparation instructions and a warning about the health hazards of inappropriate 
preparation. 

3) Information and educational material on infant feeding must explain the benefits and 
superiority of breastfeeding, the health hazards associated with artificial feeding, and the 
difficulty of reversing the decision not to breastfeed. Information about the use of infant 
formula must include details of the social and financial implications of its use. The 
materials may not contain pictures or text which idealise the use of infant formula, nor 
may they refer to a product brand name. 

4) No free samples, direct or indirect, to mothers. 
5) No contact between marketing personnel and pregnant women or mothers of infants and 

young children. 
6) No promotion of products within the health care system, including no free or 'low-cost' 

formula, other breastmilk substitutes or feeding bottles and teats. 
7) Product information for health professionals must be limited to scientific and factual 

matters. 
8) No gifts to health workers; samples may be given under very limited circumstances only. 
9) Manufacturers should disclose any contribution made to health workers for fellowships, 

study tours, research grants, attendance at professional conferences and the like; as should 
the recipients. 

10) Unsuitable products should not be promoted for babies.4 

The International Code recognised the role and importance of corporate responsibility by 
specifying that: 

independently of any other measure taken for implementation of this Code, 
manufacturers and distributors of products should regard themselves as responsible for 
monitoring their marketing practices according to the principles and aim of this Code, 
and for taking steps to ensure that their conduct at every level conforms to them. 
[WHO 1981, Article 11.1.3] 

3 There is evidence that pacifiers may interfere with breastfeeding as well. The Model Law therefore suggests 
that national laws governing the marketing of breastmilk substitutes should encompass their use. (Sokol 
1997:45;109) 
4 This short summary is adapted from the Summary of the Code for manufacturers by Sokol and Allain 1998:4. 
For additional WHA Resolutions about the scope of the Code, see e.g. Sokol 1997:39-40 
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Corporate practice 

Monitoring reports 

The President of the International Association of Infant Food Manufacturers (IFM) claims 
that: 

IFM member companies are committed to putting the health and well-being of infants 
and young children first at all times. We share with WHO the strong belief that 
breastfeeding is the best way to feed infants, and we have expressed this in many, 
many messages designed to promote nursing as the best feeding choice. (Borasio 
1998) 

In many developing countries today, there is certainly less blatant advertising of infant 
formula to the general public compared to twenty years ago. Most labels on infant formula 
assert the superiority of breastfeeding and no longer depict chubby, smiling infants. The 
practice of disguising sales personnel as 'milk nurses' has almost disappeared. But there is 
still plenty of advertising to pregnant women and mothers - now often through parent clubs or 
telephone help lines - while advertising through the media and the provision of free supplies 
to hospitals and maternity wards continues in some major industrialised countries. 

These positive changes are welcome but are not necessarily evidence of a greater commitment 
on the part of manufacturers to the Code. Any change in practice and any statement about a 
change of attitude or practice has to be assessed in the specific socio-political context. 

In the case of infant food, this means taking into account the fact that the infant food industry 
has been closely watched for its adherence to the International Code by civil society groups, 
in particular the International Baby Food Action Network (IBFAN). Changes in marketing 
methods could be ascribed to clear international standards set by the Code for inappropriate 
marketing practices and to the negative publicity companies attracted when their Code 
violations were exposed by national governments, UN agencies, civil society organisations or 
the media. 

International and national monitoring reports of corporate behaviour in fact reveal continued 
widespread violations of the provisions and spirit of the Code. (e.g. IGBM 1997a; IBFAN 
1998a; TheNetwork 1998). The results of a six-month study to monitor industry practices in 
Poland, Bangladesh, Thailand and South Africa, carried out in 1996 by the Interagency Group 
on Breastfeeding Monitoring (a group of British-based NGOs, academic institutions and 
churches), are illustrative. Published as Cracking the Code, the study: 

found evidence of violations of the International Code of Marketing of Breastmilk 
Substitutes in all four countries studied ... The research shows that many companies 
are taking action which violates the Code, and in a systematic rather than a one-off 
manner. It therefore highlights the need for on-going monitoring which is independent 
of manufacturers and distributors of breastmilk substitutes. (IGBM 1997b:l, emphasis 
added) 
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IBFAN concluded from its monitoring in 31 countries in 1997 that the infant food industry 
not only continues to 'break' the Code, but is finding new ways of'stretching' it. (IBFAN 
1998a)5 Its most significant finding was that the industry continued to "focus on the health 
care system", and that its promotional messages threatened the beneficial practices of 
exclusive breastfeeding for the first six months and continued breastfeeding (with adequate 
complementary foods) for two years or beyond: 

On the surface, it would appear that companies have jumped on the bandwagon to 
promote breastfeeding by diligently including a 'breast is best' message on nearly all 
their materials. The underlying messages, however, are that breastmilk needs to be 
supplemented, i.e. while it is good for newborns, it will not be enough on its own for 
very long; that follow-up formulas are necessary at four to six months, implying that 
breastfeeding should stop; that working mothers need substitutes; that fathers need to 
take part in feeding; that babies need herbal drinks, special water and early 
complementary foods. (IBFAN 1998a:iii) 

The IBFAN report also documented the promotion of a whole range of new products which 
have been introduced or are marketed more widely since the Code was adopted by the 1981 
World Health Assembly. The most striking of these is the introduction of 'follow-up formula' 
or 'follow-up milk.' As these products were introduced in more and more countries, the 
World Health Assembly specified in a 1986 Resolution that 'follow-up formula' are not 
necessary to provide infants with good nutrition. [1986 WHA 39.28] Companies, however, 
claim that commercial milk products for infants older than six months are not 'substituting' 
but 'supplementing' breastmilk, and are not therefore covered by the Code. But since 
UNICEF and WHO now recommend breastfeeding for up to two years and beyond, any 
promotion of other milks does potentially replace breastmilk. Such milks are therefore 
covered by national legislation in a number of countries, (see also chapter 6)6 

More recently, special nutritional products for pregnant and nursing women have been 
introduced on the market, and complementary foods - commercial, processed foods such as 
cereals and infant meals - are promoted more intensely, including providing women with free 
supplies just after their delivery.7 All these products are used to gain direct marketing access 
to mothers of babies and young children. 

Evidence of marketing that undermines breastfeeding also comes from recent media reports 
about the use of innovative advertising techniques to gain access to pregnant women and 
mothers of infants. In summer 1999, Nestlé received the "Best of Europe Award for Big 
Brand Direct Marketing" for its successful campaign in Denmark which targeted mothers 
with children aged two months to one year.8 In autumn of the same year, the advertising 

5 The pharmaceutical industry has displayed a similar tendency in its promotional practices. (Mintzes 1998). 
6 For more details, see Sokol 1997:42-45 
7 For more details on industry marketing of infant food products that undermine breastfeeding but that, 
according to industry, are not covered by the Code, and for details of the risks of inappropriate marketing of 
complementary foods, see Sokol 1997:35; 41-46 
8 The Direct Response magazine reported: "Danish local health authorities ... effectively promote breastfeeding 
and the majority of women breastfeed. As such they are suspicious of communications from companies like 
Nestlé. Therefore the firm decided to tackle the issue of breastfeeding head on and create a dialogue with health 
authorities, including midwives and health visitors, mothers-to-be and mothers with small babies. The target 
audience of the campaign were mothers with children aged from two months to one year. To recruit new 
members, Nestlé used ads and inserts in the Danish magazine, Parents anil Children, and carried out quarterly 
promotional campaigns in supermarkets across the country. More information about baby nutrition and the club 
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company OgilvyOne was awarded the Asian Direct Marketing "Best of the Year" Award for a 
"well thought-out and proven effective loyalty campaign designed for its client Nestlé 
Philippines", a campaign that aimed to build a relationship between women and Nestlé infant 
food brands through direct mail packs. (Business World 1999)9 Today, such 'motherclubs' 
have become one of the most widespread direct marketing avenues for breastmilk substitutes. 

Rulings 

Nestlé's marketing practices have been the subject of two recent rulings by national 
regulatory bodies. In 1999 in the Czech Republic, Nestlé was given the highest possible fine 
for violating national consumer protection legislation because its claim that its complementary 
food was "ideal food" for infants from four months of age was deemed to be "misleading" 
(Prague 1 Trade Department 1999, Baby Milk Action 1999d). 

In the same year, the UK Advertising Standards Authority asked Nestlé to revise its claim that 
"Naturally they [Nestlé employees] do not provide free supplies to hospitals for use with 
healthy infants" because of evidence to the contrary. Nestlé was told that another claim went 
"too far" namely: "Even before the World Health Organisation International Code of 
Marketing of Breastmilk Substitutes was introduced in 1981, Nestlé marketed infant formula 
ethically and responsibly, and has done so ever since." (ASA 1999)10 

Avoiding public scrutiny 

The world's infant food market leader was recently challenged in a more formal arena to 
prove that marketing practices have changed. In January 1999, the European Parliament 
recommended the development of "EU Standards for European Enterprises Operating in 
Developing Countries" and that regular public hearings under its auspices should be held on 
industry practices. 

was placed in hospitals and maternity clinics. In less than one year, the membership of Nestlé parents club has 
increased from under 10% to over 75 % of Danish parents." (quoted in Baby Milk Action 1997b) 
9 OgilvyOne's parent company, OgilvyOne Worldwide, is described by Business World as "one of the leading 
Direct, Customer Relationship and Interactive marketing networks in the world, with 69 offices in 47 countries, 
and billings of over $1.6 billion." OgilvyOne in tum is part of the world's seventh largest advertising and PR 
company, Ogilvy and Mather. According to Business World: "Dickie Soriano, managing director of OgilvyOne 
in Manila, said the grand prize was proof that maintaining a more personal and individual relationship with the 
consumer, 'delivers significant, measurable results' for the brand - in this case Nestlé. 'When we designed 
Nestlé's infant nutrition program, we made füll use of direct marketing insights and breakthroughs that are now 
reshaping the way we market brands as well as the relationships between consumers and brands,' he added. 
Included in the Nestlé program are five brands that support the mother from pregnancy until the child is about 
four. Key to the effectiveness of OgilvyOne's winning program was building a relationship with the customer by 
communicating with mothers - through various direct mail packs - in all the different stages of motherhood." 
(Business World 1999) 
10 Nestlé made three statements in an anti-boycott advertisement in October 1996 in the Oxford Independent 
newspaper. The UK-based IBFAN Member, Baby Milk Action, filed a complaint with the Advertising Standards 
Authority. In May 1999, after a lengthy investigation by the Advertising Standards Authority - which was 
further delayed by an appeal by Nestlé - the British authority upheld all three complaints. The third complaint 
which was upheld referred to the statement that: "The Nestlé Charter concerns Nestlé's commitment to the WHO 
International Code in developing countries." The ASA ruled "when read in context, the claim suggested 
compliance with the WHO Code over time to a degree that had not been substantiated." (ASA 1999; see also 
Wilkinson 1999b; Marketing Week 1999; Baby Milk Action 1999a; Wilkinson 1999a 
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The European Parliament Development and Co-operation Committee's First Annual Hearing 
on Standard Setting by European Enterprises in Developing Countries was held in November 
2000. Its broad aim was to identify "examples of good practice as well as areas for further 
attention... as well as [themes] of wider interest in the debate about corporate social 
responsibility." Two sectors were chosen for this first hearing: the infant food and the 
clothing industry. Different parties were invited to speak on the "marketing of infant formula 
in developing countries according to the WHO rules and the European Council Resolution." 
Committee members were also interested in "the operation and effectiveness of the 
companies' own voluntary code of conduct." However, Nestlé officials who had at first 
welcomed the opportunity to present the company's views, chose not attend." The reasons 
cited for staying away included objections to the presence of representatives from IBFAN and 
UNICEF. (Baby Milk Action 2000a) 

If Nestlé disagrees with the interpretation of the Code and subsequent Resolutions used by 
UNICEF and IBFAN, why wasn't is prepared to discuss this in public? Why did senior 
management not seize this unique opportunity to present Nestlè's Code compliance 
mechanisms? 

Nestlé might have felt that non-attendance would harm to the company's reputation less than 
having to answer questions about evidence that Nestle's subsidiary in Pakistan set sales 
targets for staff and bribed doctors. Company officials may not have wanted to answer 
questions about alleged death threats to Syed Aamar Raza, a former Nestlé sales 
representative who publicised internal company documents after a physician friend accused 
him of contributing to the death of babies. (TheNetwork 1999:8-9) The company did not send 
a representative of its Pakistan subsidary either. Instead Nestlé sent an external auditor to the 
European Parliament hearings - who admitted that the audit of Nestle's subsidiary in Pakistan 
did reveal Code violations.12 

Nestle's apparent avoidance of public discussion of their mechanisms for Code compliance 
raises questions about its ability to defend its Code compliance mechanisms and marketing 
practices. Richard Howitt, a Member of the European Parliament who backed this EU 
initiative, commented that Nestlé had shown "utter contempt for a properly constituted public 
hearing." He said, "Not to attend reveals a combination of arrogance and distance which has 
set their cause back." (quoted in Castle 2000) 

This was not the only time that Nestlé choose not to attend a properly constituted hearing. The 
Breastfeeding Promotion Network of India reports that Nestlé used various tactics since 1995 
to delay cross-examination on alleged violations of the labelling requirements of the Indian 
law on marketing of breastmilk substitutes. At first, the company refused to receive the 
summons. Instead it sent a lawyer to secretly observe the proceedings. When the Court 
realised that Nestle's lawyer was in the room it seized the opportunity to serve the summons 
through him. Between August 1997 and September 2000 Nestlé successfully adjourned 14 
proposed court hearings. (BPNI 2000) (see also Chapter 6) 

1 ' Adidas too did not attend. (Castle 2000) 
12 For a summary and discussion of the audit's findings, see e.g. Yamey 2000b and related rejoinders. 
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HIV and the regulation of the marketing of breastmilk substitutes 

Companies have also exploited the discovery that some babies of HIV-positive mothers may 
contract the virus through breastfeeding. Some companies have been drawing attention to the 
'risks of breastfeeding' and presented commercial infant formula as the most suitable way to 
feed babies of HIV-positive mothers but have been regularly omitting to mention the health, 
social and financial implications of the use of infant formula. No mention is made of other 
options for replacement feeding 

HIV and infant feeding 

When the International Code was adopted in 1981, there was little awareness of HIV 
infection, and AIDS was not perceived as a public health problem. Since then, the disease has 
significantly affected the world's health, social and political arenas, particularly in the 
countries of the South. Nearly two-thirds of the world's 33 million HIV-positive people live 
in sub-Saharan Africa, which also accounts for 90 per cent of all AIDS deaths. 

In the late 1980s, it was discovered that the Human Immuno-deficiency Virus (HIV) which is 
believed to cause AIDS could be transmitted via breastmilk, although the rate of transmission 
was not clear. 

It was not easy for policy-makers to issue guidance, given the sensitive and complex nature of 
HIV and infant feeding, and given the many advantages of breastfeeding as compared to 
artificial feeding. At first, policy makers were guided by epidemiological considerations. 
They suggested that in settings where infectious diseases and malnutrition were the primary 
cause of infant deaths, HIV-infected women should continue to breastfeed. In all other 
settings, breastfeeding for HIV-infected mothers was to be discouraged. 

In 1997, however, international agencies agreed on a central policy position that any HIV-
positive woman should have the right to make an informed choice as to how to feed her child 
and that, whatever her decision, she should be supported in carrying it out. (WHO 1998b, 
WHO 1998a). In the words of a WHO-UNAIDS-UNICEF Technical Consultation on HIV 
and Infant Feeding: 

HIV-positive mothers should be enabled do make fully informed decisions about the 
best way to feed their infants in their particular circumstances. Whatever they decide, 
they should receive educational, psychosocial and material support to carry out their 
decision as safely as possible, including access to adequate alternatives to 
breastfeeding if they so choose. (WHO/UNAIDS/UNICEF 1998:8) 

Unclear data 

As for many other health matters, HIV-infected women have to base their decisions on the 
best available information. Conclusive data on the specific risks of transmission is still not 
available. Studies to date suggest that approximately fifteen per cent of infants breastfed by 



HIV-positive mothers (who are not taking any AIDS drugs) may become infected.13 

(WHO/UNICEF/UNAIDS 2000) 

But these studies did not look carefully at the feeding patterns of the infants. They did not 
distinguish between exclusive, partial and no breastfeeding. The publication of a study in The 
Lancet in 1999 by Anna Coutsoudis and her colleagues from Durban, South Africa challenged 
the statistics. (Coutsoudis et al. 1999) Coutsoudis's team looked more closely at breastfeeding 
patterns, distinguishing between exclusive breastfeeding, where infants received only 
breastmilk, and partial breastfeeding where babies also received water, formula or other 
liquids or foods in addition to breastmilk, and infants receiving no breastmilk at all 
(replacement feeding). When the infants were three months old, the study did not find a 
higher incidence of HIV infection among infants who were exclusively breastfed than among 
those who were exclusively formula-fed. HIV incidence was higher, however, in children who 
were partially breastfed. 

So far, only the Coutsoudis study has looked closely at different feeding patterns, and its 
findings need to be verified through further research. This may yield a clearer picture of the 
risk of HIV transmission through various breastfeeding patterns. 

The risks of using infant formula, however, are more difficult to quantify because they depend 
on the particular circumstances. WHO estimates that each day about 4000 children die 
because they are artificially fed rather than breastfed. A broad switch to formula feeding 
would most probably lead to increased infant mortality. Some studies show that, even in 
optimal conditions, artificially-fed infants suffer five times the rate of diarrhoeal diseases that 
breastfed infants have, and higher rates of respiratory, ear and other infections. One study in 
conditions of poor hygiene found that the risk of death from diarrhoea was 14 times higher for 
artificially-fed than for breastfed children. (WHO 1998b:8) 

Overall statistical figures, however, are not the same as forecasting the risk for an individual 
baby of dying from unsafe formula feeding. An HIV-infected mother needs to know that the 
risks of artificial feeding - whether of commercial or home-prepared formula - for the 
individual baby depends on a plethora of factors. They include, among others, access to clean 
water and sufficient fuel, hygiene and sanitation, the mother or other caregivers' ability to 
obtain enough infant formula, and access to proper instructions and support in its correct 
preparation.14 (BFHI News 1998) 

Mothers also need to be informed that commercial infant formula is not the only alternative to 
breastmilk. Replacement feeding options for HIV-infected mothers who decide not to 
breastfeed include expressing breastmilk and heat treating it, using breastmilk banks if they 
are available, wet-nursing, or using formula prepared at home from locally-available fresh 
milk with added micronutrients. (see e.g. WHO 1998a) 

13 Studies are underway to assess the extent to which taking anti-retroviral drugs which reduce HIV transmission 
during pregnancy and delivery may also decrease the risk of HIV transmission through breastfeeding. 
14 See e.g. BFHI News 2000 
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Exploiting mothers' fears 

Since the HIV infant feeding debate started, another major concern of policy makers was that 
infant food manufacturers might exploit the findings about HIV transmission via 
breastfeeding to push commercial products for all HIV-positive women. Moreover, such 
promotion might have a spill-over effect if uninfected mothers and those of unknown HIV-
status were encouraged to use breastmilk substitutes as well. There was grave concern that 
many babies would suffer or die because the risks of breastmilk displacement would be 
underestimated while that of HIV transmission through breastfeeding overestimated. 

The statistics on HIV transmission via breastfeeding have to be seen in context. In 
populations where HIV prevalence is about 20 per cent, even a 15 per cent transmission figure 
through any kind of breastfeeding means that two or three out of one hundred breastfed 
infants may acquire HIV through breastfeeding. The remaining 97 or 98 infants (which 
includes infants who might have acquired HIV before or during delivery) will benefit from 
breastfeeding and are more likely to survive their first year, (see Box 6 for the benefits of 
breastfeeding) 15 

The industry was aware of the policy makers' concern that increased promotion of infant 
foods could set back years of efforts to reverse the detrimental trend away from breastfeeding. 
In 1992, the Infant Food Manufacturers' Association (IFM) promised the World Health 
Organisation that it would not exploit the HIV infant feeding dilemma. But at the same time, 
it told World Health Assembly delegates that mothers should not breastfeed if they were HIV-
positive. (Baby Milk Action 1997a) Reports indicate that manufacturers now 'educate' 
women, policy-makers, the media and the general public about the 'risks of breastfeeding', 
but omit information about the health risks and financial implications of the use of infant 
formula and about alternative options for replacement feeding as required by the Code. 

In 1998, for instance, PRNewswire ran a story about the Pharmaceutical Research & 
Manufacturers of America (PhRMA) - an industry association which includes all the major 
US infant food manufacturers - co-sponsoring a Living With Hope medical news segment to 
follow episodes of the popular US TV hospital drama series, Chicago Hope. According to the 
PR agency which was instrumental in developing the project, the aim was "placing PhRMA's 
message in positive and trusted 'health environments'." PRNewswire reported that the 
viewers could soon be expected to be "educated" on "the risks associated with breastfeeding". 
(PRNewswire 1998) Soon after, the TV soap opera featured a baby dying because it was 
breastfed. 

In 1999, the website of the pharmaceutical and infant food manufacturer, Bristol-Myers 
Squibb, claimed that "Mother-to-child transmission is a serious problem acknowledged by 
UNICEF, and the WHO have lessened their strong support for breastfeeding in communities 
where the risk of HIV transmission through breastmilk is high." The company's rationale for 
investing in AIDS related educational activities was clear: 

... education also increases the sales of HIV products by developing the HIV 
marketplace ... Although education requires longer-term investment, the returns will 

15 Knowledge on HIV and breastfeeding is evolving rapidly. The data cited reflect the status of knowledge in 
November 2000. Special thanks go to Dr Lida Lhotska, Senior Officer on Infant Feeding and Care, UNICEF 
New York, Nutrition Section, and Helen Armstrong, Consultant on Infant Feeding, for help with the data on 
HIV, breastfeeding and artificial feeding. 



ultimately materialise ... particularly given that most of this HIV market is untapped. 
(Bristol-Myers Squibb 1999) 

Regulation of marketing more important than ever 

Policy-makers know that "breastfeeding is the ideal way to feed the majority of infants", and 
many feel that the risks of infant food manufacturers exploiting the HIV pandemic makes 
implementation of the Code all the more important.16 Implementation and enforcement of the 
Code is seen as critical cornerstone of various policy measures designed to enable HIV-
infected mothers to make the most suitable choice between either exclusive breastfeeding or 
various replacement feeding options, based on the best available information of the known 
advantages and risks of each feeding option in her particular circumstance. 

New policy guidelines have been established to ensure that the nutritional needs of infants 
whose mothers are HIV-positive are met; they also recommend the strengthening of Code 
implementation. (WHO 1998b; WHO 1998a)17 As the Executive Director of WHO's Family 
and Reproductive Health Programme stated: 

No child should be denied the benefits of breastfeeding based on ignorance or 
unfounded fears. It is essential that we safeguard the gains that have been made in 
protecting breastfeeding, ensuring the survival of millions of infants. Governments are 
urged to take strong measures to prevent 'spill-over' - that is the spread of artificial 
feeding to infants whose mothers are HIV negative - or who do not know their status 
and who would benefit from breastfeeding. (Türmen 1998a:2) 

The aim of proper Code implementation is not to discourage women from using commercial 
foods if they so decide. The aim is to ensure that their infant is fed in the best possible way -
not only by ensuring that choices are taken on the basis of unbiased information, but also by 
ensuring that the labels contain the proper instructions for safe preparation and use of 
commercial infant food. The HIV infant feeding dilemma has not changed the duties of infant 
food manufacturers. UNAIDS, WHO and UNICEF stressed in a joint 1997 Policy Statement 
on HIV and Infant Feeding: 

Manufacturers and distributors of products which fall within the scope of the 
International Code of Breastmilk Substitutes (1981) should be reminded of their 
responsibilities under the Code and continue to take the necessary action to ensure that 
their conduct at every level conforms to the principles and aim of the Code. 
[UNAIDS/WHO/UNICEF 1997] 

16 "Breastfeeding is the ideal way to feed the majority of infants. Efforts to protect, promote and support 
breastfeeding by women who are HIV-negative or of unknown HIV status need to be strengthened." 
(WHO/UNAIDSAJNICEF 1998:8) 
17 See also the two Baby Friendly Hospital Initiative (BFHI) Newsletters of Sept./Oct. 1998 and Nov. 1998 on 
HIV and Infant feeding . 
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Words versus deeds 

Thus while there have certainly been changes in specific marketing practices over the past 
twenty years, it is almost impossible for industry outsiders to be sure that any of these 
changes are due to a greater corporate sense of social responsibility.18 

Indeed, it is a common and widespread mistake to credit changes in industry practice 
automatically to increased 'corporate responsibility'. Changes in corporate practice can be 
due to many factors: they can reflect a response to outside pressure, be it from social action 
groups, regulators, ethical shareholders or general public opinion; they can reflect internal 
company factors, such as the assessments and personal values of managers, public relations 
and legal advisers, as well as the views of employees. On the whole, it might be more fruitful 
to assess changes of corporate practices not in terms of corporate responsibility- a term 
which suggests a change of heart - but rather in terms of corporations fulfilling their legal and 
moral obligations. '9 

In a competitive business environment, even the most well-meaning corporate managers have 
to calculate what amount of short-term profits can be traded for an anticipated increase in 
long-term profits from, for instance, an enhanced company reputation. Much time is now 
spent by regulators, policy makers and citizen action groups on speculating whether 
improvements in a certain practice are due to a particular corporation's increased commitment 
to social responsibility. From a strategic point of view, it might be more useful to gauge 
where the management itself sees the limit set by the company's so-called enlightened self-
interest and to reflect how this profit-limit can be shifted even further. 

What matters for the infants of this world is that regulatory policies are based on a solid 
assessment of concrete practices. Recent industry independent monitoring reports indicate that 
infant food manufacturers' marketing methods and the industry's product range have shifted 
since the International Code was drawn up. Most noteworthy is the increased marketing of 
products not explicitly covered by the Code, such as follow-up formulas and special foods to 
mothers of newborns, as well as early marketing of complementary foods, direct contact with 
mothers in the form of parent's clubs, and more recently, the exploitation of the HIV-infant 
feeding dilemma. The monitoring reports as well as advertising news and rulings indicate that 
- while the industry does seem to respect certain Code requirements, such as the prohibition 
of disguising sales personel as 'milk nurses' - what has not changed is that breastmilk 
substitutes are still promoted in ways which interfere with the practice of breastfeeding. 
Despite assertions to the contrary, the International Federation of Infant Food Manufacturers 
(IFM) seems to be either unwilling or unable to ensure that the marketing methods of all its 
members conform to the letter and spirit of the Code. 

18 UNRISD's Peter Utting makes a similar observation in relation to corporate conduct and sustainable 
development: "A review of various corporate surveys that attempt to identify the drivers of corporate 
responsibility suggest that one of the main factors to respond to environmental and social issues is, in fact, 
government regulation or the threat of regulation ... Pressures associated with NGO activism, including 
consumer boycotts and environmental campaigns, the threat of litigation, critical media attention or public 
opinion may also figure prominently. Other sources of pressure such as so-called ethical investors of 
shareholders have also emerged in recent years." (Utting 2000:22) 
19 Corporations prefer the notion of responsibility to that of duty and obligation. This word can be better used for 
image enhancement (and is also useful in replacing the notion of corporate 'accountability' to the public). A 
public relations professional specialising in the management of corporate reputation writes: "Corporate 
citizenship is based on the notion that business corporations have similar legal and moral responsibilities to those 
of individuals. This is not a question of pure corporate altruism. In a very inter-dependent society it is sensible 
for business to get involved with communities for reasons of enlightened self-interest..." (Newman 1995:95-96) 
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These findings confirm general, but often neglected, knowledge about industry self-
regulation. Industry associations cannot ensure that all corporations within the same sector 
follow their rules. Most industry associations encompass just part of the industry sector, not 
all of it. IFM member companies, for instance, together represent 65-70 per cent of the global 
infant formula market - not 100 per cent of it. (quoted in WHO 1998d:3) Another limitation 
stems from 'free riders': if just one member company decides not to follow agreed standards, 
others may feel compelled to lower their standards as well in order to succeed in a 
competitive business environment. When rules governing corporate conduct conflict with 
corporate profit making, effective outside regulation is the only means of creating a so-called 
level-playing-field (see also Box 7, The economics of the infant food market). 

Nestlé, however, could assume global leadership of the infant food industry in socially-
responsible marketing if it so wanted. The company is among the world's top ten TNCs in 
terms of foreign assets. (UNCTAD 1999:78) With an annual turnover of about 72 billion 
Swiss Francs (US $ 40 billion), it is the world's leading food and beverage company - about 
twice the size of its nearest competitor. Nestlé holds about 40 per cent of the world's infant 
food market, but infant formula constitutes just two per cent of the company's overall sales 
world-wide, while developing country sales of infant formula account for less than one per 
cent.20 Nestlé is thus in a unique position in that an anticipated loss of sales - at the very least 
in those parts of the world where infants are most at risk from the unsafe use of breastmilk 
substitutes - would not have a significant impact on its overall turnover. Reports of Nestlé's 
continued Code violations seem to indicate, therefore, a lack of will rather than an economic 
inability to move towards more socially-responsible behaviour. 

For all these reasons, the European Parliament's 1999 Report on EU Standards for European 
Enterprises Operating in Developing Countries said of the relationship between 'voluntary' 
industry initiatives and external regulation: 

[Such] approaches are not alternatives, but part of a complementary set of actions ... 
Voluntary regulation can do a great deal to promote better practice, but the worst 
offences will only ever be prevented through national and international laws and 
binding rules. Such systems can operate in parallel: binding rules to ensure minimum 
standards and voluntary initiatives to promote higher standards. (European Parliament 
1999:17) 

What is needed from a societal perspective is a coherent web of laws and other regulatory 
measures which are also binding for transnational corporations. 

Infant food manufacturers which truly want to assume greater social responsibility could 
demonstrate this in practice by supporting the immediate and universal implementation of 
effective regulatory measures based on the Code and subsequent Resolutions. This would be 
the ideal means of ensuring a global 'level-playing-field' in which no market competitor 
could pressure them to lower their standards. The next chapter investigates whether 
corporations have supported the introduction of comprehensive regulatory measures based on 
the Code or not. 

20 These figures are taken from a presentation and a letter of Nestlé's current CEO, Peter Brabeck-Letmathe. 
(Brabeck-Letmathe 1999b, Brabeck-Letmathe 1999a) 
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Sox 6 
The benefits of breastfeeding 

There is increasing evidence that exclusive breastfeeding for the first six months provides all 
the nutrients an infant requires for his or her healthy growth and development. Breastmilk 
continues to play an important role in the child's diet until at least two years of age. Between 
the ages of 6 and 12 months, breastmilk can provide up to half or more, and between 12 and 
24 months up to one-third, of necessary nutrients. Nutrients in breastmilk which may not be 
otherwise available include: 

Suitable proteins in an easily digestible form for infants. 
Micronutrients, including iron and vitamins, in a form that is well absorbed. 
Long-chain polyunsaturated fatty acids, important to the development of the infant's brain 

However, the value of breastfeeding goes far beyond its nutritional value. Breastmilk protects 
infants from diarrhoea and acute respiratory infections, two leading causes of infant death. It 
contains hundreds of health-enhancing antibodies and enzymes, as well as growth factors 
which stimulate the development of the infant's digestive system. No substitutes contain these 
important elements. Breastmilk requires no mixing, sterilisation or equipment. It is always the 
right temperature. 

Breastfeeding also provides an important opportunity for the baby and her mother to develop 
a close and trusting emotional relationship. An artificially fed infant may have fewer 
opportunities to receive full attention and stimulation from his or her mother. 

Exclusive breastfeeding also contributes to women's possibilities of child spacing as it delays 
the return of fertility after birth. Unlike many other child spacing options, it carries no risk of 
adverse effects for the mother. Moreover, the lives of many children have been saved as a 
result because those born soon after a previous birth are at greater risk of dying before the age 
of five. 
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Box 7 
The economics of infant food 

The regulation of the marketing of breastmilk substitutes is an example of international 
regulation of a particular practice of a particular industrial sector. The success of regulatory 
measures and other efforts to influence corporate activities depends on a good knowledge of 
the particular economic terrain. As business academic Prakash Sethi put it in his chapter on 
"Worldwide Formula Sales, Markets, and Industry Structure": 

The important point to remember is that while internal corporate values condition 
management's responses to the external environment... they are also influenced, to no 
lesser extent, by industry structure and market competition. It is therefore important 
that we understand the nature of the infant formula industry structure and relative 
market positions of its major firms... (Sethi 1994:125-126) 

Industry structure can give some indication of the prevalent mode and intensity of competition 
and of the profitability of the market in question. It can also give some indication of the 
potential reactions of corporations and their business associations to demands for exertion of 
restraint regarding a particular practice. 

An oligopolistic market 

It is not easy to obtain reliable data on the infant food industry. Problems include the 
reluctance of infant food manufacturers to publicise data on worldwide sales and relative 
market shares, differing definitions of which countries should be considered 'developing 
countries', and the problem that market statistics often do not clearly distinguish between the 
infant food categories, i.e. infant formula, follow-up formula and complementary foods, thus 
posing problems of comparability.21 Nonetheless, the data that are available do provide some 
basic insights into the structure and dynamics of the infant food market. 

Sethi conservatively estimated the infant formula market had a turnover of about USS 3.9 
billion in 1990 of which roughly 30 percent (USS 1.15 billion) was in developing 
countries.(Sethi 1994:133) In 1997, the Financial Times estimated that the worldwide market 
for breastmilk substitutes amounted to USS 6 billion for that year. n 

The infant formula market displays the "classic form of an oligopolistic industry in the mature 
stage of its life cycle." (Sethi 1994:126) In 1994, around 30 companies produced and sold 
infant formula on the world market. However, just four companies controlled more than two 
thirds of the total market: Nestlé S.A., Switzerland, and the three US-based transnational 
corporations: Ross Laboratories, a division of Abbott Laboratories; Wyeth- Ayerst, a division 
of American Home Products (AHP)23; and Mead Johnson, a subsidiary of Bristol-Myers 
Squibb. Nestlé alone controlled around 40 percent of the worldwide infant formula market. 
(Sethi 1994:126;133) 

21 For a more detailed discussion of problems of data collection, see Sethi 1994:126-130. Most of the statistics in 
this section apply to the infant formula market only. 
22 Financial times, 9 January 1997, quoted in Shubber 1998:51 
23 A number of changes have occurred since. For example, in 1996, Wyeth Nutritionals pulled out of the US 
infant formula market. According to the New York Times the company nevertheless still ranked second on the 
international infant formula market in 1999. (Brick 1999) Milupa, Nutritia and Cow and Gate merged in 1997 to 
form Numico. 
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However, the concrete market distribution may vary with geographical regions and nation 
states. For example, Nestlé, Milupa of Germany, and the Dutch company Nutritia controlled 
nearly two thirds (60 %) of the European market in 1994. (Sethi 1994:135) 

Brand loyalty as the major determinant of economic success 

In technical terms, infant formula is not a complicated industrial product. As Kiran Saluja, 
chair of the committee of the US National Association of Women, Infants and Children 
(W.I.C) Nutrition Progam Directors put is somewhat polemically: "basically, formula is 
cow's milk that you monkey around with a little bit." (quoted in Brick 1999:12) 

Brands do not differ very much from one other. How is it then possible that, according to the 
market research firm A.C. Nielsen, around 86 percent of 1999's United States' 1.9 billion 
dollar market was dominated by just two brands, Ross Laboratories's Similac and Mead 
Johnson's Enfamil? (quoted in Brick 1999:12) And why has Nestlé, the world's market 
leader, not been able to capture more than ten percent of the US market during the period of 
ten years since it tried to re-enter this market with the acquisition of Carnation Milk in 1988? 

A variety of factors make it difficult for newcomers to get a foothold on the infant formula 
market. Brand loyalty is a seen as a major determinant of the economic success of infant 
formula manufacturers, a loyalty which has often been built over generations of mothers - and 
health care professionals. As the New York Times put it: 

The market leaders have spent decades on building their ties to paediatricians and new 
parents - and building the mystique of their brands. The formula makers rely mainly 
on 'ethical marketing,' a concept that includes maintaining Web sites and phone lines 
to answer parents' questions, sponsoring seminars and conferences for paediatricians 
and showering doctors and new parents with gifts. 

And the concept seems to work: 

Many families are loyal to Similac and Enfamil for generations. And while the 
companies are careful to chant the... mantra - that breastmilk is best - they routinely 
send new mothers home from the hospital with diaper bags filled with cans of 
formula.24 (Brick 1999:13) 

Nestlé's difficulty in entering the US market can be explained by another particularity of the 
infant formula industry structure: The market is basically divided between two groups of 
industries, the pharmaceutical/health care and the food processing industries (Sethi 1994:130). 
While Nestlé is a food and beverage company, the remaining three major infant food 
companies are subsidiaries of pharmaceutical companies. As US-based pharmaceutical 
companies they have been able to build on long-standing marketing ties with the medical 
community while Nestlé not only had to establish these ties to begin with but was moreover at 
a disadvantage as a food company. (Brick 1999:13) 

24 An research report by a stock market analyst described the particular conditions for entering the baby food 
market in the following words: "entrants to the baby-food market are hampered by consumer loyalty (passed 
from mother and doctor to daughter) [sic] and legal restrictions on advertising." (Rabobank International 1998:8) 
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How much medical endorsement is worth to companies is shown by the intense competition 
among infant food companies to 'donate' their products to health care institutions. During the 
seventies, one company reportedly paid one million US dollars to the City of New York for 
the privilege of providing free formula to all City hospitals. In 1989, Abbot Laboratories and 
Bristol-Myers Squibb engaged into a bidding war over the exclusive right to donate free 
formula to Canada's largest maternity ward. (Sokol 1997:79) And an internal Abbott/Ross 
training manual which instructed the company sales representatives in "how to make the 
physician a low pressure salesman for our products" stated: "When one considers that for 
every one hundred infant discharged from hospital on a particular brand, approximately 
ninety-three infants remain on that brand, the importance of hospital selling becomes 
obvious." 25 

A highly profitable market 

A Nestlé spokesperson attempted to justify the heavy promotion of infant formula in the 
United States by claiming: "Marketing and advertising benefit the market place and 
consumers by increasing competition, lowering prices and helping educate consumers on 
product choices." (quoted in Baby Milk Action 1999:5) 

In fact, infant formula manufacturers are not known for their low prices. In a report drawn up 
in 1998, investigations by the US General Accounting Office (GAO) concluded: "wholesale 
prices of infant formula appear to be high in relation to the costs of production indicating the 
likelihood of high profit margin..." (quoted in Brick 1999:12) In 1994, retail prices of major 
brands were estimated to amount to as much as five times the cost of manufacture and gross 
profit margins were estimated to be as high as 50 percent. (Sethi 1994:129)26 Sethi had the 
following explanations about the reluctance of infant food corporations to publicise their 
profit margins: 

Infant formula sales must be so highly profitable that companies are afraid to disclose 
these figures. Absolute levels of high profits and a higher rate of profits on sales, 
especially in Third World countries, would make it difficult for the companies to make 
credible assertions about not using high-pressure sales tactics. 

Another supportive argument in favour of the high profit hypothesis is the ferocity and 
tenacity with which companies have fought their critics and each other to hold on to 
their markets despite tremendous adverse public opinion and enormous demands on 
their resources, including management time, to fend off their critics... Despite 
tremendous pressure, no major infant formula manufacturer has ever walked away 
from any of its significant markets. (Sethi 1994:129-130) 

In sum, corporations do seem to use marketing primarily to persuade women to buy their 
particular infant food brands and to make considerable profit. What tends to be forgotten in 
economic accounts on market distribution is the fact that infant food manufacturers not only 
compete with other companies. Attempts to boost market shares carry the inherent risk of 
displacing the non-market-based, very best infant nutritional 'product': mothers' breastmilk. 

25 Abbott/Ross in-house publication, cited in ICCR 1982. So-called free and low-cost supplies remain a 
powerful marketing and corporate PR instrument which helps build brand loyalty through medical endorsement 
as well as corporate reputation. 
26 Numico reportedly claimed that its profit margin on baby food exceeded 50 percent, (quoted in Baby Milk 
Action 1999:8) 
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Industry structure and spaces for regulation 

Finally, industry structures have to do with influence and power. According to Sethi, "the 
presence of a dominant firm influences the types or options available to local governmental 
authorities for regulating the activities of various firms in a particular industry." (Sethi 
1994:125) 

Thus, those intent on regulating the marketing of breastmilk substitutes may benefit from 
knowing who the major infant food manufacturers in their sphere of authority are. As 
concerns the power of these corporations, regulators must additionally take into account that 
infant formula sales often constitute but a fraction of the overall sales of most relevant market 
leaders. Nestlé Chief Executive Officer Peter Brabeck-Letmathe recently presented the 
company as follows: 

Nestlé is the world's leading food and beverage company, with sales of about CHF 72 
billion. It has 230.000 employees worldwide and operates 520 factories in 82 
countries...Today Nestlé is about twice the size of its nearest competitor in the food 
and beverage sector, and combining numbers two and three in the business world 
would make the new entity roughly our size. (Brabeck-Letmathe 1999:1)27 

Infant formula constitutes only around 2-3 percent of Nestlé's overall annual turnover. A 
similar picture applies to the world's other three dominant infant food manufacturers: In 1998, 
Wyeth's 'baby food' sales were estimated at 3 percent of AHP's/Monsanto's overall 
corporate sales, Mead Johnson's baby food sales at 7 percent of Bristol-Myers Squibb overall 
sales, and Abbott Ross/Puleva baby food sales at 10 percent of Abbott Ross Laboratories 
overall sales. (Rabobank International 1998:7) 

Regulators must be aware that they are not just dealing with the infant food producers. The 
relatively small share of infant food in relation to overall sales can have two consequences: 
The major infant food manufacturers could decide to refrain from aggressive marketing 
because infants' well being, and a good company reputation, are worth more than profit 
maximisation. Unfortunately, regulators must also be prepared to deal with the possibility that 
an infant food subsidiary may ask the mother transnational corporation to throw all its weight 
around to prevent effective implementation of legislation on the marketing of breastmilk 
substitutes. 

27 For overall turnover and other data on the world's biggest infant food manufacturers in 1998, see Rabobank 
International 1998; and Baby Milk Action 1999 
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Chapter 6 

CORPORATE CONDUCT 
Acceptance of outside regulation? 

In country after country, Nestlé has actively encouraged national adoption of the WHO Code, with strict 
measures backed up by impartial and effective monitoring. A strong national code obliges all 
manufacturers to follow the same rules for marketing infant formula, and provides what is known as a 
'level playing field'. Nestlé strictly adheres to national codes and all relevant legislation. 

Nestlé, Complying with the WHO Code1 

Monitoring reports suggest that infant food manufacturers are either unwilling or unable to 
ensure that their practices conform to all the provisions of the International Code of 
Marketing of Breastmilk Substitutes and subsequent WHA Resolutions. Is the industry not 
complying with just a few particular provisions of the Code? Or is it more fundamentally 
opposed to external regulation per sel 

Industry statements today give the impression that infant food corporations fully support the 
translation of the Code into effective national regulatory measures. At the 1998 World Health 
Assembly, when Dr Gro Harlem Brundtland replaced Hiroshi Nakajima as WHO Director-
General, the International Association of Infant Food Manufacturers (IFM) welcomed WHO's 
"renewed process to remove obstacles to the implementation of the International Code of 
Marketing of Breastmilk Substitutes by all countries." It stated that: 

IFM appreciates WHO's efforts to work with all interested parties in this area and we 
have pledged our support in this process. (IFM 1998) 

Does corporate conduct support the assertion that infant food manufacturers support outside 
regulation? This chapter examines various industry responses to attempts made by national 
authorities to implement the Code fully and to devise impartial monitoring mechanisms (or to 
revise existing national marketing legislation). Recent reports indicate that corporations 
employ a range of lobbying and legal strategies to prevent the implementation of strong 
national legislation and that they exert pressure for their inclusion in committees to draft or 
monitor national legislation. Such arrangements profoundly blur the distinction between the 
regulators and the regulated at both legislative and executive levels. 

Interference with national Code implementation 

As stated in Chapter 4, the 1981 WHA Resolution urged Member States to "translate the 
International Code into national legislation, regulations or other suitable measures" in its 
'"entirety" with the understanding that its provisions were minimum standards for the 
protection of infants from the ill-effects of the inappropriate marketing of breastmilk 
substitutes. 

Code implementation today requires legislation based not only on the Code but also on all 
subsequent WHA Resolutions which aim to clarify and update the Code. As with other 
national consumer protection measures, governments could be expected to set up mechanisms 
to ensure the prompt detection of violations of legislation as well as to institute sanctions of 

Nestlé 1998:6 
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varying severity, depending on the violation. Causing harm to the life and health of vulnerable 
populations, in this case infants and young children, is usually taken extremely seriously in 
consumer protection legislation. 

The 1981 WHA Resolution advised governments "to involve all concerned social and 
economic sectors and all other concerned parties in the implementation of the International 
Code and the observance of the provisions thereof." [WHA Res. 34.22, art.2 (3), emphasis 
added] Reports received by UN agencies and civil society organisations indicate that the 
industry does not interpret its role in the implementation process as being one of ensuring 
their compliance with measures agreed upon by national authorities. Instead, corporations 
have: 
• lobbied for legislation which is weaker than the Code and subsequent Resolutions; 
• used trade threats; 
• portrayed marketing regulation as violation of their 'freedom of commercial speech'; 
• enlisted health professionals to oppose strong legislation; 
• challenged legislation in the courts; 
• lobbied for full industry participation in law drafting and national monitoring of its 

marketing practices; 
• lobbied Member States to oppose further WHA Resolutions. 

Lobbying for legislation which is weaker than the Code and subsequent Resolutions2 

Manufacturers do not necessarily wait until legislation has been prepared by national 
governments before they take action. Some companies have taken the proactive approach of 
presenting an industry version of marketing legislation when national legislation was being 
considered or prepared. 

After the political changes in Central and Eastern Europe over the past decade, for instance, 
infant food companies have reportedly visited government representatives to offer their advice 
on how to implement legislation or regulations governing the marketing of infant foods. In 
Russia, Nestlé provided the authorities with a Russian language draft law which was much 
weaker than the International Code and subsequent Resolutions. The draft would have 
allowed infant food companies to advertise directly to mothers in maternity wards. (Baby 
Milk Action 1997c) 

It is also reported that companies informed authorities in several Central and Eastern 
European countries that the adoption of legislation based on the International Code would 
prejudice their future membership of the European Union. To qualify as EU members, they 
were told that they could not adopt legislation stronger than the 1991 European Directive on 
Infant Formulae and Follow-on Formulae, which does not incorporate all the Code's 
provisions. 

The EU Directive, however, does not prevent EU Member States from restricting marketing 
further in line with the Code if they so wish.3 The European Court has, for example, upheld 
Greek legislation which allows only pharmacies to sell processed milk for infants. (European 
Court 1995) 

2 The following sections are based on reports received by UNICEF country offices and civil society 
organisations. All letters quoted were available in original to the author. 
3 See also UNICEF 1998; Baby Milk Action 1999b 

98 



In other countries where governments were establishing legislation based on the Code in its 
entirety, or even stronger than the Code, corporations have represented the 1981 Code 
provisions as maximum standards. 

Ghana, for instance, was drafting a marketing law in 1988 which encompassed the marketing 
of so-called follow-up milks and complementary foods because of the adverse effects of the 
inappropriate marketing of these foods on breastfeeding. Follow-up milks were not explicitly 
covered by the Code because they existed in only a few countries in 1981. 

In the early 1980s, moreover, it was not yet known that the ideal nutrition for infants is 
exclusive breastfeeding for the first six months followed by sustained breastfeeding for up to 
two years, a practice which can be negatively affected by too early an introduction of 
complementary foods. In 1986, the World Health Assembly tried to close this gap in the Code 
by drawing attention to the fact that "any food or drink given before complementary feeding 
is nutritionally required may interfere with the initiation and maintenance of breastfeeding 
and therefore should neither be promoted nor encouraged for use by infants during this 
period" and, secondly, that the "practice of providing infants with ... 'follow-up milks' is not 
necessary." [WHA 39.28, Art.3(2)] 

Nestlé disregarded this Resolution when it wrote in 1988 to "encourage" the Ghanaian 
government body to introduce the "WHO/UMCEF Code of Marketing of Breastmilk 
Substitutes ... unmodified." (emphasis added) The letter implied that no country had 
introduced, or tried to introduce, legislation stronger than the original 1981 Code. The 
Ghanaians, however, persisted and after a nine-year struggle, a strong law was passed in May 
2000. 

By the 1990s, most large infant food manufacturers had diversified into marketing follow-up 
milks and complementary food products. The World Health Assembly urged Member States 
in 1996 to "ensure that complementary foods are not marketed for or used in ways that 
undermine exclusive and sustained breastfeeding." [WHA49.15 Art.3(l)] Yet in 1998, Nestlé 
not only asked the Minister of Health in Uruguay to limit national legislation to the 1981 
version of the International Code but also openly questioned the legitimacy of further WHA 
Resolutions. (IBFAN 1998b:7) 

When the authorities in Thailand wanted to renegotiate their voluntary marketing regulation 
agreement with the manufacturers, the companies simply refused to agree to the proposed 
inclusion of follow-up milks.4 

Other countries, however, have specifically included follow-up milks within the scope of 
national measures to implement the Code. These include Australia, Brazil, Cameroon, 
members of the European Union, Malaysia, Philippines, Sri Lanka, Tanzania and Zimbabwe. 
(Sokol 2001) These countries are aware that industry portrayal of the 1981 International Code 
as a maximum, instead of a minimum, regulatory standard misinterprets the Code's standing. 
As WHO's former Senior Legal Officer on Code matters, Sami Shubber, points out: 

Member States implementing the Code can go beyond its provisions, and expand 
them, add to them and so on, according to their social and legislative framework and 
their overall development objectives. However, they cannot go below the 'minimum 

4 Ellen Sokol, Legal advisor on Code implementation. Personal communication, March 2000 
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requirement' ... So far as expansion of the provisions of the International Code is 
concerned, it may be necessary because of certain developments in marketing, or the 
appearance of some new products in the market, since the adoption of the International 
Code in 1981, e.g. follow-up milks. Expansion of some provisions of the International 
Code may also be justified in order to clarify the intent of some provisions, and 
provide for concrete measures thereunder. (Shubber 1998:204)5 

Using trade threats 

But not all countries have been able to protect infant feeding to the extent that they wish. 
Guatemala, for instance, had to weaken its law after extensive legal and trade pressure from 
the US company, Gerber (which has since become a subsidiary of the Swiss giant, Novartis). 

Guatemala had adopted a national Law on Marketing of Breastmilk Substitutes in 1983 (and 
implementing rules in 1987) which prohibited pictures of infants from being displayed on the 
packaging labels of any manufactured infant foods, including complementary foods. In 1992, 
Gerber applied to register eight new infant feeding products in the country. Before the 
Guatemalan Ministry of Health would do so, it asked the company to modify its label in 
several respects including removal of its baby picture. 

Gerber refused to do so, arguing that the line drawing of a baby's face was its corporate 
trademark. The Guatemalan Ministry of Health stuck to its position that no baby picture could 
be allowed on the label. Gerber went on to challenge the Ministry's position in the national 
courts and lobbied the US government for support. The US threatened to challenge 
Guatemala's legislation on the marketing of breastmilk substitutes as a violation of the 
General Agreement on Tariffs and Trade (GATT) and to withdraw Guatemala's preferential 
access to the US market for its exports under the Generalised System of Preferences (GSP), 
which would have resulted in a loss of invaluable income for the country. 

The Guatemalan Supreme Court of Justice could find no way out of the dilemma other than to 
decide in favour of the company. Using a strained interpretation of the national law, it decided 
in 1995 that the prohibition of infant pictures on labels applied only to locally-manufactured 
complementary foods, not foreign ones (a decision which in fact accorded 'preferential 
treatment' to a transnational company over nationally-based ones). As an importer of infant 
feeding products, Gerber was allowed to keep its baby picture on its label, [for details see 
Sokol 1997:127-9] 

Similar arguments were used around the same time in Costa Rica, where industry opposed the 
introduction of the Code on the grounds that a proposed Bill would establish non-tariff 
barriers to trade in violation of GATT and would interfere with industry's constitutional 
freedom of speech. (Margulies 1997:419) 

The Guatemalan case generated widespread discussion as to whether international 'free trade' 
agreements were in conflict with the International Code of Breastmilk Substitutes. Ellen 
Sokol, then legal advisor to the International Code Documentation Centre, commented some 
five years after the Gerber case: 

5 For more details on the rationale for states to interpret the scope of the International Code as comprising 
follow-up and complementary foods, see Sokol 1997:39-53 
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Nothing in the [Guatemalan] Court's ruling was based on trade agreements. The case 
shows, however, that raising the spectre of the new World Trade Organisation (WTO) 
can be an effective pressure tool against small countries that want to implement strong 
health regulations that may also have negative impacts on commercial interests. Such 
countries can hardly afford to jeopardise trade relations with big economic powers. 
(Sokol 1997:129) 

The cases of Guatemala and Costa Rica show that the threat of trade retaliation was being 
used before the establishment in 1995 of the WTO, which has the power to enforce measures 
in favour of free trade. Although trade threats as well as threats to relocate operations have 
become important TNC sources of power in an era of globalisation, governments do not 
necessarily have to give in to them.6 

When Zimbabwe wanted to implement a national law based on the Code and subsequent 
Resolutions, for instance, Nestlé threatened to withdraw its investment from the country and 
relocate on the grounds that it would not be economically viable to operate under such 
legislation. Nestlé UK added: "This [legislation] would result in job losses for about 200 
people and an extremely negative economic impact on local farmers who supply us with milk, 
wheat, maize and sugar." In addition, a consortium of infant food manufacturers reportedly 
lobbied the Zimbabwean Parliament, arguing that the legislation did not support economic 
growth and development, nor trade liberalisation and foreign investment. Despite these 
threats, Zimbabwe went ahead and passed its legislation in May 1998 - and Nestlé's 
Zimbabwean subsidiary is still operating in the country. (IBFAN 1998b:6; Baby Milk Action 
1999e) 

Portraying marketing regulation as a violation of 'freedom of commercial speech' 

A recurrent and emotionally-charged complaint of the infant food and other industries has 
been that marketing regulations deprive them of their 'freedom of commercial speech'. This 
argument was used when discussions were held on whether to have an International Code of 
Marketing of Breastmilk Substitutes, deployed again in the mid-1980s to resist WHO's efforts 
to regulate tobacco, alcohol and pharmaceuticals internationally, and continues to be brought 
forward whenever there are serious efforts to make the Code effective.7 The Report of the 
Director-General to the 1992 World Health Assembly reacted as follows to such objections: 

Even when viewed from the perspective of fostering competition, WHO considers that 
direct advertising to mothers ... is singularly inappropriate because: advertising infant 
formulas as a substitute for breastmilk competes with normal, healthy breastfeeding, 
which is not subject to advertising, yet which is the safest and lowest-cost method of 
nourishing an infant. (WHO 1992:229) 

6 For more information on the issue of the Code and free trade agreements, see Sokol 1997:127-129. For 
information on the infant food debate at the Codex Alimentarius, see e.g. Lehners 1998, WEMOS 1997b, 
WEMOS 1997a. For discussions on globalisation and health policies, see. e.g. Koivusalo 1999; Lee 1998 
7 The International Advertising Association (IAA) has also engaged in this crusade for freedom of commercial 
speech. The association opposed to a rumoured 1998 World Health Assembly Resolution on the marketing of 
complementary foods. "What is a stake here is the freedom of commercial speech," protested New-York based 
director general of IAA Norman Vale. "The WHA won the battle for [limiting] advertising of infant formula in 
1981, and we don't want them to win this one." (quoted in Fannin 1997) 
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More recently, allegations that Code implementation interferes with corporate freedom of 
commercial speech crop up in conjunction with the implicit claim that interference with this 
freedom amounts to killing babies of HIV-infected mothers. 

During the last decade, a difficult dilemma about infant feeding has been raised by the 
discovery that some HIV-positive mothers might transmit the virus to their babies through 
breastfeeding. Corporations have exploited this dilemma not only to return to more aggressive 
marketing but also to argue against strong Code implementation. 

In South Africa, the infant food industry formed an agency called the 'Freedom of 
Commercial Speech Trust' which lobbied to prevent implementation of national legislation 
governing the marketing of infant foods. The Trust argued that such legislation would 
interfere with the critical role commercial advertising plays in informing HIV-infected 
mothers about how bottle feeding can prevent transmission of the AIDS virus to an otherwise 
healthy infant. (Pretoria News 1997; IBFAN 1998b:7) The industry also used the HIV 
education argument to lobby against strong legislation in Swaziland. 

Pauline Kisanga, IBFAN's Regional Coordinator for English-speaking Africa, commented 
thus on industry attempts to exploit the HIV-infant feeding dilemma: 

The argument is always about 'information' but advertising is not information. It is ... 
propaganda. The more complicated and controversial the infant feeding situation is, 
the more we need a strong Code. The inevitable and necessary arguments and 
controversies can only be fruitful and help infants, young children, parents, carers and 
health workers if the commercial interest is kept entirely apart.8 

Indeed, there is a profound difference between marketing communications and education, a 
difference which corporate interests have tried to blur. According to propaganda researcher 
Alex Carey: 

Propaganda [refers to] communication where the form and content is selected with the 
single-minded purpose of bringing some target audience to adopt attitudes and beliefs 
chosen in advance by the sponsors of communication ... [In contrast], at least ideally, 
the purpose [of education] is to encourage critical enquiry and to open minds to 
arguments for and against any particular conclusion, rather than close them to any 
conclusion but one. (Carey 1995:20) 

Swaziland's Ministry of Health and Social Welfare listened to the opinions of both infant 
food manufacturers and IBFAN representatives and came to a similar conclusion as Kisanga. 
It decided to keep firm on the need for a strong regulation and asked infant food companies 
not to 'educate' the public about HIV and breastfeeding, stating that it regarded it as the 
government's responsibility to do so. (IBFAN 1998b)9 

Commercial communication does have ethical and, in most industrialised countries, well-
recognised legal limits, the most basic being that it should not be misleading. It is not 
uncommon for additional regulatory requirements to be instituted in areas where 
disinformation and manipulation of the consumer may have particularly severe adverse 

Pauline Kisanga, IBFAN Regional Coordinator for English-speaking Africa, personal communication. March 
300 2000 

9 Id 
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effects, illustrated by regulations governing the advertising and marketing of tobacco, alcohol, 
pharmaceuticals and food stuffs (For more details see Box 8). 

Enlisting health professionals to oppose strong legislation 

Industry resistance to national legislation has also included attempts to harness the support of 
health professionals. 

In Pakistan, infant food manufacturers and distributors are reported to have lobbied since 
1992 against the passing of a strong national law. (Shubber 1998:217) In November 1997, 
Nestlé described draft legislation in a letter to the Secretary of Health as "'impractical and not 
workable and therefore bereft of any support from the paediatric association and the industry" 
[emphasis in the original]. The company enlisted the support of certain sections within the 
Pakistan Paediatric Association, building on long-standing financial ties. Nonetheless, the 
leaders of the Association eventually voted in support of the law. As of December 2000, 
however, its adoption is still pending. ,0 

In the former Soviet republic of Georgia, companies tried to enlist the support of medical 
professionals as well. As the process of drafting legislation entered its final stages in 1997, 
Nestlé approached the Ministry of Health and offered to sponsor and collaborate in a growth 
monitoring survey. It also sponsored a tour of medical doctors to the Paediatric Congress of 
the Russian Federation and awarded monetary awards to two physicians as 'best doctors'. 
Representatives of Nestlé and the French infant food manufacturer, Danone, sponsored a 
Georgian medical congress, while a representative of the German infant food manufacturer, 
Hipp, published newspaper articles opposing the draft code in Georgia on the grounds that it 
would interfere with free trade. Because of public disclosure of these activities, however, and 
because of the good relationship between the Ministry of Health and Georgian NGOs (many 
of whose members are high-powered health professionals), the law was passed in 1999 as 
originally drafted." The UK IBFAN group, Baby Milk Action, had used its Campaign for 
Ethical Marketing Action Sheet to support the Georgian law makers and NGO by prompting 
campaigners and politicians to demonstrate international concern for the issues at the final 
meetings to discuss the law.12 

Challenging legislation in the courts 

Adopting legislation, however, is not necessarily the end of the matter. In India, consumer 
groups brought to the attention of the courts breaches of the 1992 Infant Milk Substitutes, 
Feeding Bottles and Infant Foods (Regulation of Production, Supply and Distribution) Act. 
Two of the companies cited apologised for the breaches, but Nestlé turned the tables by 
challenging the national legislation as unconstitutional, arguing that the Act was inconsistent 
with India's food laws. Its challenge (and the tactics described in Chapter 5) have effectively 
postponed since 1995 the hearing on Nestlé's alleged breach of the law. (Gupta 1999) 

10 Annelies Allain, Director, International Code Documentation Centre, IBFAN Penang, personal 
communication, December 2000 

Ketevan Nemsadze, National Breastfeeding Coordinator, Claritas, Georgia, personal communication, 17 
January 2001 
12 Mike Brady, Campaign and Networking Co-ordinator, Baby Milk Action, personal communication, January 
2001 
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Lobbying to participate in drafting legislation and monitoring industry compliance 

Regulation requires setting rules and establishing effective means of enforcing them. The 
most important principle in establishing a 'rule of law' is to ensure that corporations do not 
exercise undue influence over the regulatory process, that 'the fox is not invited to guard the 
chicken coop.' As mentioned in Chapter 1, regulatory capture by industry was regarded a 
major problem in the United States before the discourse of regulatory reforms turned into one 
of de-regulation. 

Today, as policy making has largely shifted from public mandatory regulation towards co-
regulation with or self-regulation by industry, discussions about 'due process' and 'conflicts 
of interest' and about whether, when and how public authorities should involve corporations 
in public regulatory processes are less pronounced. 

If a government authority decides to involve industry at any moment in the drafting of a 
regulation, it is important to ensure that such involvement takes place in a public forum in 
which industry is not the only party consulted. Key to preventing regulatory capture by 
industry is a clear specification of the roles of the parties invited to such consultations. When 
industry is invited to comment, it should be on the understanding that it is the party to be 
regulated and that the task of the various parties consulted is to assess whether the proposed 
legislation will protect public interests as far as possible. 

The second important ingredient of effective regulation is industry-independent external 
verification, for binding and non-binding regulation alike. (Krut and Gleckman 1998:95;99) 

The third ingredient of mandatory regulation are sanctions for law violations. Involvement of 
corporations in monitoring boards, in particular decisions on law enforcement, is a clear 
conflict of interest in public office. 

Some infant food companies have been pushing hard to be an integral part of the legislative 
and executive bodies intended to regulate the marketing practices of the infant food industry. 
Industry is reported to have lobbied to be part of the national monitoring committees in 
Pakistan, Sri Lanka, Swaziland and Zimbabwe. 

Nestlé, for instance, wrote to the Sri Lankan Government in 1997: "Article 7.8 [of the Sri 
Lankan Code] says that manufacturers should establish a monitoring system. It would make 
more sense to have a government system in which industry participates", adding "as a key 
stakeholder in the field of infant nutrition and manufacture in Sri Lanka ... [Nestlé] should be 
invited to discuss the Code in depth, prior to finalisation of the said Code " (IBFAN 
1998b:7)>3 

A year later, the company berated the Ministry of Health of Gabon in several letters that it had 
not been invited to participate in the drafting of the national law and reprimanded the drafting 
body for its "apparent lack of desire for a dialogue." Nestlé complained that it had not 
received a positive reply to its offers to resolve the "sterile polemics" and contended that it 
was the object of a "systematic witch hunt" rather than being considered a "good faith" 
participant. 

Note the company's use of the business ethics term 'stakeholder.' Stakeholder theories were created to 
emphasise that corporations have to take not only their shareholders but also other societal actors into account 
(Jackson 1998:397, lining 2000:5). The use here, however, implies that it is ethically unjustifiable to leave the 
corporation out of the process of drafting a marketing law. 
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Government officials may often have felt insecure upon receiving letters expressing a 
corporation's outrage at an alleged unjust exclusion from the regulatory process. But the state 
is under no obligation to invite corporations to be party to the drafting process. It is a matter 
of judgement as to whether, when and how to involve industry in public regulatory processes. 
The Code states clearly that the responsibility for national Code implementation and 
monitoring lies with governments: 

Governments should take action to give effect to the principles and aim of the Code, as 
appropriate to their social and legislative framework, including the adoption of 
national legislation, regulations and other suitable measures ... [Article 11.1] 

The Code mentions that governments can call on WHO, UNICEF and other UN agencies for 
assistance in this task [Article 11.1] It does not say that they should get assistance from 
industry. 

Moreover, Article 11.2 of the Code states that: 

Monitoring the application of the Code lies with governments ... The manufacturers 
and distributors of products within the scope of this Code, and appropriate non
governmental organisations, professional groups, and consumer organisations should 
collaborate with governments to this end. [emphasis added] 

Manufacturers' collaboration with government monitoring encompasses prompt information 
disclosure, openness and co-operation when reported infractions of the Code are being 
investigated. 

As indicated in Chapter 5, the WHA Member States which adopted the Code specified that 
manufacturers have a responsibility to "monitor their marketing practices" and to "ensure that 
their conduct at every level" conforms to the principles and aim of the International Code. 
Article 11.3 of the Code thus stresses the moral duty of the infant food industry to establish 
company-internal Code compliance mechanisms, whatever the state of national code 
implementation.14 Responsibly-minded corporations could, in addition, commission regular 
external Code audits and allow for public verifications of these audits. 

The infant food manufacturers' duties in respect to Code compliance are fundamentally 
different from full industry participation in the process of national Code implementation. In 
fact, the delegates at the 1996 World Health Assembly expressed their concern at the ways in 
which industry was trying to influence national implementation when it urged Member States: 

to ensure that monitoring of the application of the International Code and subsequent 
relevant resolutions is carried out in a transparent, independent manner, free from 
commercial influence. [Res. WHA 49.15] 

Infant food manufacturers have not been noted for setting up effective company internal Code-compliance 
mechanisms, nor for speedy corrections of Code infractions. Thus WHO'S Executive Director of Family and 
Reproductive Health, Tomris Türmen, called on industry at the 1998 World Health Assembly to be more 
"proactive and responsible to monitor its own marketing practices and respond promptly to correct all violations 
that are reported." (Türmen 1998a:3) 
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The industry, however, continues to promote the view that national monitoring without full 
industry involvement is not how the Code should be implemented. IFM President Dr. Peter 
Borasio wrote in November 1998: 

IFM recognises that sometimes infractions of the International Code do take place. 
However, it is not our intent to 'break and bend' the Code to put profits before the 
health of babies ... A number of countries have established monitoring committees 
which allow claims of Code violations to be reviewed by NGOs, industry and 
governments together, and to decide on remedial action where necessary. This 
approach has made a clear ana positive contribution to effective implementation of the 
International Code, and IFM fully supports this constructive method of dealing with 
possible Code violations. (Borasio 1998, emphasis added) 

Lobbying Member States to oppose further WHA resolutions 

Industry opposition to regulation has sometimes gone beyond simply opposing national laws. 

In 1996, Nestlé lobbied Venezuela's Ministry of Family to use its influence to oppose any 
WHA resolution which might more explicitly include complementary foods in the scope of 
the International Code. "Weaning foods were excluded from the Scope of the Code because 
all infants need foods in addition to breast milk after the first 4 to 6 months or life ...", it 
said.15 "WHO needs to take the leadership in resolving the controversy over the 
implementation of the Code, once and for all," Nestlé continued, "so that the resources can be 
concentrated on real priorities, and constructive cooperation between WHO and the infant 
food industry can be reinforced". It concluded, "any attempt to extend the scope of the Code 
will guarantee that the Code will remain on the WHA agenda for the next 20 years." 

In fact, the Code remains on the agenda of WHO's decision-making forum, the World Health 
Assembly, for two reasons. The 1981 World Health Assembly decided to ensure that the issue 
of infant food marketing would very much remain on the global public agenda by requiring 
WHO's Director-General to report on the status of Code implementation to consecutive 
Assemblies every second year. [Code Art. 11.7] Moreover, many Member States still regard 
infant food manufacturers' marketing and other practices as problematic and still try to 
address them by passing new Resolutions. 

This may be why Nestlé seems keen for the issue to drop off the WHA's agenda. In 1998, the 
company complained in a fax to Uruguay's National Director of Health about the "constant 
attempts with a clear anti-industry bias to widen the scope of this Code" and referred to an 
alleged WHO Executive Board decision against new Resolutions: 

At the WHO Executive Board Meeting it was decided, and rightly so we believe, to 
take a new approach to infant feeding by prioritizing scientific aspects and avoiding 
the use of limited time of the assembly in polemics and propaganda ... As part of this 
new approach the Executive Board considered it would not be appropriate to take up 
proposals of resolutions on the WHO Code of Marketing of Breastmilk Substitutes 
during the Assembly. 

15 Actually the Code restricts marketing, not the availability, of any particular infant food category 
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Issues for effective national Code implementation 

Chapters 5 and 6 have explored whether the current conduct of the infant food industry 
demonstrates a shift on its part towards more social responsibility. Overall, neither marketing 
practices nor behaviour in national Code implementation seem to demonstrate a significant 
will or capacity on the part of the infant food industry to regulate itself effectively. Instead, 
there seems to be a significant gap between statements made at the international level and 
actual practice on the ground. 

There has been no systematic effort by WHO or UNICEF to evaluate and publicise the role of 
industry in Code implementation (although the agencies are aware of industry interference 
with Code implementation).16 Civil society organisations have only recently started to collect 
and publicise more consistently instances where industry has attempted to undermine national 
law implementation,17 but the number of reported instances is already cause for concern. 
Current industry statements about national implementation and enforcement processes, in 
combination with known (let alone unknown) cases of industry pressure for weak marketing 
regulation, may offer an additional explanation why so many countries have not fully 
implemented the Code. 

It is unclear to what extent national authorities have adopted weaker regulatory measures and 
allowed infant food manufacturers to participate in code drafting and monitoring bodies 
because of industry pressure (or close financial ties with industry), and to what extent they 
have been confused about the procedures to implement and enforce binding regulation. 
"Partial implementation is not tantamount to proper implementation as intended by the 
drafters of the Code," as WHO's Former Legal Officer, Sami Shubber, points out. Nor does 
Shubber see voluntary measures as a proper implementation of the Code. In his opinion, the 
1981 WHA intended that the Code be implemented by legally-binding instruments. "Any 
measure implementing the Code must contain penalties, in order to enforce compliance. 
Voluntary agreements ... cannot contain such penalties." (Shubber 1998:206;211) 

How can the weakening of the 'rule of the law' by industry lobbying be prevented? One way 
is to revive public discussions on how to ensure that those being regulated do not have undue 
influence on the laws and other measures deemed necessary to protect the public interest. 
Ensuring 'due process' in law setting and enforcement and preventing regulatory capture by 
industry, should be as salient a topic of public debate today as it was in the United States in 
the 1960s and 1970s. It is particularly imperative in the case of the marketing of breastmilk 
substitutes. Ultimately, it is the world's babies and young infants which pay for lax Code 
implementation with their health and lives. 

But for those governments which recognise the need to strengthen their regulatory measures, 
the case studies of industry behaviour in relation to Code implementation hold a positive 
message, too. In many instances, assistance from WHO, UNICEF and national and 
international NGOs has helped countries to enact measures that do protect infant health. Such 
measures have been further bolstered by health professionals who understand the need for 

16 See e.g. Shubber 1998:216-217. 
The UK IBFAN group, Baby Milk Action, regularly publishes case studies of industry interference with Code 

implementation in its monthly Campaign for Ethical Marketing Action Sheets and periodical "Tip of the 
Iceberg" reports. 
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strong marketing regulations and have raised awareness and support among their peers for the 
protection of breastfeeding from commercial pressures.18 

18 For additional analysis and proposals, see Sokol 2001 
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Box 8 
Freedom of commercial speech? 

Freedom of speech is a fundamental civil and political right. It is enshrined in the UN's 
Universal Declaration of Human Rights and in the constitutions of many countries. 
Arguments advocating freedom of speech - or accusations of interference with it - appeal the 
democratic instincts of many citizens and policy-makers. But freedom of speech is not the 
same as a 'right to unfettered commercial speech' for several reasons. 

Firstly, an individual's moral and legal right to free speech is fundamentally different to a free 
flow of commercial communications. Freedom of speech has been accorded a high value in 
many societies because it is regarded as a crucial safeguard against tyrannies, whether they be 
tyrannies of states against their citizens or tyrannies of corporations against labour activists. It 
is a considered an inalienable human right "that pertains to an individual simply by the fact 
that he or she is a human being". (Cooney 1998:875) 

Corporations, however, are not human beings, even though they have actively constructed an 
image of themselves as 'corporate citizens'. In the United States, corporations have acquired 
through court cases in the late nineteenth century the status of'natural persons' under the US 
Constitution and have claimed the freedoms and rights of US citizens ever since (see Chapter 
l).19 They have fought legal battles until "the Supreme Court has diminished distinctions 
between the levels of First Amendment protection for political and social expression and for 
what has been called commercial speech." (Baskin et al. 1997:454, emphasis in the original) 

The distinction between citizens and corporations has not only become blurred at the legal 
level. The anthropomorphised image of corporations as citizens is deliberately used to appeal 
to emotions usually reserved for people, for human beings.20 But in discussions about the 
public regulation of corporations, it is important to remember that corporations are not 
citizens. They are legal entities entitled to carry out profit-making activities as long as they 
fulfil certain social obligations. Corporate rights are a contractual arrangement with society 
which can be taken away if corporations do not behave responsibly. As the Encyclopedia of 
Applied Ethics points out, "The very nature of the company is that it can be dissolved. Legal 
personality may bring freedoms ... but they are alienable" (Wells 1998:665, emphasis added) 

A second major flaw in the freedom of commercial speech argument is one of omission. 
Corporations and other proponents of this corporate freedom usually do not mention that in 
the United States, as in many other countries, limits and boundaries are set on even an 
individual's free speech - and certainly commercial communications. As an important US 
textbook on public relations points out, "Free speech is not without limits. Most [US] jurists 

19 See also Korten 1995:59; Palmer 1993:249-250 

Unilever's former Head of Corporate External Affairs, Bill Byrnes, advises companies to build up 
"reputation, character, and trust" as a mainstay of PR strategies aimed to "exercise influence effectively" in 
today's international environment. "The starting point is reputation ... Reputation contributes to many things but 
the most important of these is trust... A corporate relations function will spend much of its time dealing under 
pressure, with concrete, current issues. The extend to which it succeeds ... will also depend, to a great degree, on 
the reputation of the company and the quality of relationships which it has developed around the world ... If 
potential business partners, officials, or ministers have to choose whether to ally or co-operate with your 
company, they will need to know who they are dealing with. They will always start with some impression of 
you. It may not be factual or concrete. It is likely to concern your standing in industry; whether you are generally 
seen as responsible, dependable and prudent; if you are thought to be innovative or conservative; and so on. 
These words are all words which we use to describe people, words which suggest character or personality. It is 
significant that we talk about companies the way we speak about people." (Byrnes 1995 : 129, emphasis added) 

109 



today interpret the First Amendment to mean that free speech should be balanced against 
other human values or rights ... The content of all [commercial] public communications — 
news releases, company newspapers, speeches and advertisements - must meet legal and 
regulatory requirements." (Baskin et al. 1997:454) 

In the US, several authorities have regulated various elements of the 'marketing 
communications mix' for some time.21 The Federal Trade Commission, for example, 
regulates advertising and product or service news releases. "Advertising and news releases are 
illegal if they deceive or mislead the public in any way ... Business must be able to 
substantiate all specific product claims." Other limits are set by the Food and Drug 
Administration (FDA) which regulates "both product safety and advertising". (Baskin et al. 
1997:465-6)22 In the US, as in most other major industrial countries, the promotion of 
pharmaceuticals, alcohol and tobacco must comply with additional advertising limits and 
requirements.23 

An analogy can be made between the regulation of breastfeeding substitutes and the 
generally-accepted limits to the promotion of pharmaceuticals. Pharmaceuticals, even life-
saving ones, can be harmful if they are advertised with the wrong information or if their use is 
promoted for cases for which they are not needed. A specific problem is when - because a 
patient or prescriber has been disinformed about the risk-benefit ratio of the advertised 
remedy compared to its competitor products - a second-best remedy is chosen instead of the 
best one. 

21 'Marketing communications mix' is defined by the Macmillan Dictionary of Marketing and Advertising as "a 
subset of the marketing mix that is available to be deployed in the pursuit of communication objectives ... it 
comprises advertising, publicity, direct marketing, sales promotion, packaging, sponsorship and personal 
selling." (Baker 1998:157) 

22 Doubts that infant food corporations fight for the freedom of commercial speech for the sake of the consumer 
are raised by the following case. The three major US-based infant food manufacturers - Abbott Laboratories, 
Bristol- Myers Squibb and American Home Products - had agreed with each other to abide by an industry sales 
code which did not allow formula to be advertised directly to the consumer. In fact, they had no need to do so 
because, as pharmaceutical manufacturers, they all had good direct contacts with health care professionals. 
Nestlé re-entered the US market in the mid-1980s when it bought the Carnation company. In 1993, it filed a law 
suit against two of the infant food companies (Abbott and Bristol-Myers Squibb) and the American Academy of 
Paediatrics, alleging that this voluntary agreement constituted a trade barrier in violation of US anti-trust law. 
The law suit was eventually settled out of court, but the voluntary agreement not to advertise directly to the 
public collapsed, (see Burton 1993; Sokol 1997:21) 

23 In the UK, corporate self-regulation of print media through the Advertising Standards Authority (ASA) and 
statutory regulation of broadcast and TV media is backed by legal regulation. (Baker 1998:10-12) The 
fundamental demand of the country's system of advertising and marketing regulation is that advertising should 
be "fair and honest... and not misleading." A few excerpts from the 1995 British Code of Advertising and Sales 
Promotion, produced by the Committee of Advertising Practice (CAP) and overseen by the Advertising 
Standards Authority (ASA), indicate the generally-accepted limits to promotional activities. The first principle of 
this voluntary code requires that "all advertisements should be legal, decent, honest and truthful" (Art. 2.1). 
Other key articles are: Decency- Advertisements "should contain nothing that is likely to cause serious or 
widespread offence. Particular care should be taken to avoid causing offence on the grounds of race, religion, 
sex, sexual orientation or disability ..." (Art.5.1); Honesty-"Advertisers should not exploit the credulity, lack of 
knowledge or inexperience of consumers." (Art.6.1 ); Truthfulness - "no advertising should mislead by 
inaccuracy, ambiguity, exaggeration, omission or otherwise" (Art. 7.3); Substantiation - Claims must be 
"capable of objective substantiation" through "documentary evidence" (Art. 3.1); Fear and distress -"No 
advertising should cause fear or distress without good reason ... advertisers may use an appeal to fear to 
discourage ... ill-advised actions; the fear likely to be aroused should not be disproportionate to the risks" (Art. 
91.1 & 9.2); Testimonials - "Fictious endorsements should not be presented as though they were genuine 
testimonials" (Art. 14.4). This advertising code also includes specific rules relating to children, alcoholic drinks, 
and health and beauty products and therapies. A separate code governs the marketing of cigarettes. (Williams 
2000:357-363) 
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Commercial infant formulas are nutritionally and immunologically inferior to breastmilk. In 
the vast majority of cases, they will only be the second-best choice for infant feeding - for 
some infants they will be fatal choices. 

If corporations provide and promote infant formula with misleading information, they could 
be accused of knowingly withholding knowledge about the potential harms to the consumer 
(the infant), harms which range from the loss of the multiple advantages of breastfeeding to 
severe damage to infants, including death. Far from being a minor abuse of a freedom of 
commercial speech, this could be construed as a corporate crime.24 There should be no doubt 
that the international community has a duty to prevent this from happening, given that the 
'consumer' in this instance, the infant, is completely unable to make a choice.25 

It is a great irony that authorities in the United States - a country which has tried to decrease 
tobacco use by limiting its marketing since the 1970s and which is now forcing its tobacco 
companies to run corrective advertisements to remedy their prior targeting of teenagers - has 
actively supported US-based TNCs in lobbying against international regulation of the harmful 
marketing practices of its infant food, pharmaceutical, tobacco and alcohol companies on the 
grounds of their supposedly constitutionally guaranteed 'freedom of commercial speech.'26 

A third point about the freedom of commercial speech discourse relates to the most significant 
omission, the lack of discussion about the legitimacy of product promotion in a free market. 
Every marketing textbook stresses that advertising and other promotional activities are 
intended to "stimulate demand", (e.g. Baker 1998:10) Former Harvard Business School 
lecturer-turned-business critic, David Korten, points out that "in classical market economy, 
the role of business is to respond to demands, not create it." But none of the proponents of the 
'free' market seem to object to the systematic distortion of the supply and demand mechanism 
by advertising and other promotional activities. Korten analysed the economic and social 
aspects of advertising and concluded that: 

Advertising, other than purely informative advertising based on verifiable facts, is not 
in the public interest. Ideally it should be prohibited. At a minimum it should not be 
deductible as an expense and should be taxed at a rate of at least 50 percent. A portion 
of the proceeds of such a tax should be used to finance consumer education on healthy, 
satisfying and sustainable lifestyles ... (Korten 1995:311) 

Today, advertising is so entrenched that few policy-makers or citizen activists contemplate 
advocating a total advertising ban. But the notion of taxing advertising and other marketing 
activities may be a realistic proposition to finance industry-independent education on healthy 

24 A corporate crime is an act committed "on behalf of the corporation ... The term does not necessarily mean 
that a criminal law is being violated, the insight offered being the ways in which corporate business can cause 
major social, financial, and physical harm, yet face few or no legal sanctions ... Examples include price-fixing 
cartels, long-term fraud, industrial accidents, and pollution." (Marshall 1998:122) If a country has a corporate 
criminal law - or a mandatory regulation on marketing of breastmilk substitutes - corporations can be rendered 
liable for violations of these laws by intent or through negligence. Under the Australian Criminal Code Act of 
1995, for example, "intention, knowledge or recklessness will be attributed to a body corporate whenever it 
expressly, tacitly, or impliedly authorised or permitted the commission of the offense." Evidence of'tacit 
authorisation' or failure to create a 'culture of compliance' are considered offences under this system, (as 
summarised by Wells 1998:659) 
25 In a free market framework, the infant's caretaker is actually the 'buyer', not the consumer. She - primary 
caretakers are predominantly women - makes the decision on behalf of the ultimate consumer, her child, (see 
Narveson 1998:623) 
26 For further contradictions in the tobacco discourse, see Kuttner 1999:43 
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infant feeding, for instance. The money raised could also be invested in more effective 
marketing regulations to ensure that commercial communications do not violate consumers' 
right to full and accurate information. 

Increased taxes on advertising activities may raise significant public resources. In 1998, 
advertising expenditures were estimated to reach US$ 437 US billion globally of which nearly 
half(US$ 200 billion) was spent in the United States. (Elliot 1997, Klein 1999:11)27 The 
advertising and PR budget of Nestlé alone is estimated at US$ 7.8 billion - more than four 
times the annual budget of WHO and eight times that of UNICEF. (Patti Rundall, quoted in 
Richards 2001:2) 

27 David Korten points out that this amount is not far off global military spending which in 1994 amounted to 
US $ 778 billion. (Korten 1998:33) 
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Chapter 7 

CORPORATE CONDUCT 
Managing international issues - Engineering of consent 

The use of techniques enabling them to come simultaneously into contact with millions of people gives 
Public Relations practitioners a power that has to be restrained by the observance of a strict moral code. 

The International Code of Ethics of the International Public Relations Association (IPRA), 1968' 

The more I thought about it, the more I looked into events around me, the certain I became that PR was 
helping to screw up the world ... I could see the hand of the PR man pulling the strings, making things 
happen, covering things up. 

J. Montgomery, former public relations vice-president for United Brand, 19782 

The twentieth century has been characterised by three developments of great political importance: the 
growth of democracy, the growth of corporate power, and the growth of corporate propaganda as a 
means of protecting corporate power against democracy. 

Alex Carey, expert on corporate propaganda, 19783 

Since the adoption of the International Code in 1981, many infant food manufacturers have 
continued to violate the letter and spirit of the Code and to undermine national Code 
implementation. They are also pressing for the public and commercial sectors to co-operate 
with each other, urging the public and Third sector to go into partnership with them in the 
area of infant feeding rather than stirring up controversy over industry marketing practices. 
Two recent statements are illustrative: 

Nestlé firmly believes that progress in the area of infant nutrition will be made only if 
all concerned parties work together. The Company places great importance on its close 
collaboration with UN agencies, governments and NGOs to improve the health and 
welfare of women and children. It remains unswerving in its commitment to 
promoting infant health and nutrition, encouraging breast-feeding and the ethical 
marketing of infant food. 

Nestlé, 19984 

It has become increasingly clear that private/public sector cooperation is absolutely 
essential for the improvement or infant and young child health around the world ... 
Unfortunately ongoing confrontation stands in the way of such vitally needed 
partnerships. This attitude is typified by ... UNICEF. 

International Infant Food Manufacturers (IFM) website, 19995 

(IPRA 1968). By January 2001, The International Public Relations Association had members in 72 countries 
(www.ipranet.org, accessed 15 January 2001) 
2 (Montgomery 1978) United Brand, formerly United Fruit, hired the services of PR counsellor Edward Bemays 
to help overthrow the Guatemalan government in the early 1950s (see Kunczik 1990:196-202; Schlesinger and 
Kinzer 1982) 
3 Carey 1995:19 (original essay 1978) 
4 Nestlé 1998:10 

113 

http://www.ipranet.org


Partnerships with the private sector have also been championed since the mid-1990s by the 
governments of the US, UK and more recently Germany. The World Bank now advocates a 
Comprehensive Development Framework (CDF) - a tripartite system of development policy
making through consensus-oriented discussions between governments, business and civil 
society - as a new way of policy-making. Much of the New Millennium governance discourse 
touts 'dialogues' and 'partnerships' between big corporations and civil society organisations 
and/or national governments and/or UN agencies (and other international organisations) as an 
endeavour to the benefit of all. 

The major tasks within the 'public-private partnership' framework are to build 'trust' between 
the parties involved and to identify 'common ground' or 'win-win' situations. Transnational 
corporations, through their sheer size, have gained an almost 'natural' right to participate in 
all kinds of fora. The Commission on Global Governance, for example, states that: 

The extensive movement in favour of market driven approaches since the end of the 
1970s has recast transnational corporations into ... legitimate international actors with 
a part to play in an emerging system of global governance. (CGG 1995:26) 

Words of caution about the potential risks of the public and commercial sectors being too 
closely associated with each other, or questions raised about whether TNCs should be so 
crucially involved in setting rules and making policy, are often dismissed as out-dated. 

This chapter, however, is just such a word of caution. The growth of TNCs in recent decades 
has been accompanied by 'international issues management' - a strategic corporate public 
relations discipline which is more accurately described as 'engineering of consent', the name 
given to it earlier this century. This chapter argues that any discussion about the usefulness 
and risks of partnerships with industry or about a legitimate role for transnational corporations 
in global democratic decision-making has to take this corporate power resource into account. 

As with many other socio-political phenomena which now come under the rubric of 
globalisation, corporate 'engineering of consent' is nothing new. Globalisation, however, has 
prompted the fine tuning of this communication discipline and its more widespread use with 
the aim of turning international politics more in favour of corporations. 

An essential characteristic of corporate public relations (PR) - or corporate propaganda as it 
used to be called - is that it is concealed. It is not surprising, therefore, that there is so little 
awareness of it. As communication scientist Michael Kunczik points out, "public relations is 
also the art of camouflage and deception." (Kunczik 1990:1) The less the ultimate intent or 
goal of a corporation coincides with that of the targets of its particular PR strategy, the more 
both intent and source of the PR activities will be obscured. 

Disguising PR messages as media articles; encouraging non-corporate middlepersons, 
unsuspecting or otherwise, to act in the corporate interest; and building up pseudo-grassroots 

5 IFM briefing document entitled Public-private partnerships between health providers and companies 
including infant food companies, are important to improved infant health around the world. Confrontation is 
counter to the interests of child health. This website document contrasted the allegedly confrontational attitude 
of UNICEF with that of WHO and the International Paediatric Association, and concluded: "Governments 
should create a favourable climate for constructive partnership, through ongoing dialogue and cooperation with 
the infant food industry, health professionals, and medical science." (www.ifm.net/briefdoc2.htm, accessed 12 
July 1999). 
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groups to act as a front organisation are all part of the day-to-day repertoire of corporate PR 
laundering.6 

Corporate PR - a tool of power 

Corporate public relations was first developed in the United States in the last decades of the 
nineteenth century. (Baskin et al. 1997:30) According to communication and propaganda 
theorist Harold D. Laswell, the discovery that "propaganda ... is cheaper than violence, 
bribery and other possible control techniques" dates back to the early twentieth century. 
(Laswell 1930-5:524) 

Communication scientists see corporate public relations as one of the most important, but 
least visible, tools of corporate influence. Australian academic Alex Carey concluded that: 

The twentieth century has been characterised by three developments of great political 
importance: the growth of democracy, the growth of corporate power, and the growth 
of corporate propaganda as a means of protecting corporate power against democracy. 
(Carey 1995:18)7 

Although corporate PR techniques have become increasingly sophisticated over the past one 
hundred years, the underlying purpose has remained the same. As Baskin, Aronoff and 
Lattimore, authors of an authoritative PR textbook, point out: 

[Corporate] PR is a means by which businesses seek to improve their ability to 
do business. Effective public relations smoothes and enhances a company's 
operations and eases and increases its sales. It enables a business to better 
anticipate and adapt to societal demands and trends. It is the means by which 
businesses improve their operating environments. (Baskin et al. 1997:416-7, 
emphasis added) 

It has become easier over the past 30 years or so for corporate PR to work towards its goal of 
improving the ability of companies to do business because globalisation has also involved a 
trend towards "increasing concentration of media ownerships in almost all countries ... and 
the growing commercialisation of broadcast media in Europe." (Wilcox et al. 1989:397) 

Infant feeding and corporate PR 

Post-Code-adoption PR 

The infant feeding campaign, one of the longest-standing attempts to press for corporate 
accountability by means of an international code, has significantly influenced the 
development of PR strategies to undermine efforts to regulate transnational corporations 
internationally. 

6 For details on concrete concealment techniques used in the infant feeding debate, see PR-Laundering, in 
Richter 1998:8. 

For the politics of corporate PR and lobby, see also e.g. Stauber and Rampton 1995; Ewen 1996; Greer and 
Bruno 1996; Rowell 1996; Balanyâetal. 2000; WHO 2000b. 
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For Nestlé, a new phase in corporate communications began with the founding of the 
International Baby Food Action Network (IBFAN) after the 1979 Joint WHOAJNICEF 
Meeting on Infant and Young Child Feeding. As mentioned in Chapter 2, Nestlé's vice-
president Ernest Saunders expressed his concern over the "professionalism of the forces 
involved"' and advised his colleagues "to develop an effective counter-propaganda operation, 
with a network of appropriate consultants in key centres, knowledgeable in the technicalities 
of infant nutrition in developing countries, and with the appropriate contacts to get articles 
placed." (Saunders 1980b) 

Five months later, in January 1981, the company appointed an experienced PR executive, 
Rafael Pagan Jr., as president of the Nestlé Coordination Center for Nutrition (NCCN). 
Officially the Center coordinated Nestlé's 'nutrition activities' in the United States, but Pagan 
described the Center as a "crisis management task force" which had an "early warning system 
and political threat analysis capability." (Pagan Jr. 1985:378) 

While infant food companies were still lobbying against an international code, the NCCN was 
laying the ground in case a code was adopted. One of its first public acts after the Code was 
passed was to organise a press conference entitled 'Nestlé completes WHO code 
implementation process'. The guidelines distributed at the conference instructed company 
employees in the Code; the 1982 revised version of these guidelines continued to be at 
variance with the Code even after WHO and UNICEF had pointed out discrepancies8 (see 
Chapter 4). 

A second task was to create an 'independent social audit committee' called the Nestlé Infant 
Formula Commission (NIFAC) which was provided with a regular budget by Nestlé and was 
chaired by a former US Secretary of State, Edmund Muskie. The official remit of this 
committee was to 'monitor' Nestlé's marketing practices (albeit along the weaker Nestlé 
guidelines rather than according to the Code). Elsewhere, however, NIFAC was described as 
a "major factor in Nestlé's gaining the trust of its more moderate and constructive critics." 
(Pagan Jr. 1985:377-8)9 Nestlé disbanded NIFAC in 1991 after its return from a fact-finding 
mission in Mexico which concluded that Nestlé had violated the provisions against 'free 
supplies' of infant formula. (Margen et al. 1981) 

A wider strategy against international TNC regulation 

Rafael Pagan Jr., the PR executive who advised Nestlé, also developed a comprehensive PR 
strategy for TNCs in general to fight for corporate "survival" and to deal "constructively and 
effectively" with the "international regulatory mood." (Pagan Jr. 1982) This strategy included: 

• establishing an issues management unit (such as Nestlé's Coordination Center for 
Nutrition) with a "responsive, accurate corporate issue and trends warning system and 
analysis capability"; 

8 The same guidelines have recently been quoted in the Nestlé International (WHO) Code Action Report as proof 
of Nestlé's long-standing and exemplary efforts to monitor itself. WHO and UNICEF criticisms are not 
mentioned. Instead, both agencies are cited as 'reviewers' of the 1982 guidelines, an inclusion which has the 
effect of legitimising the guidelines. (Nestlé 1999c: 1 ) 
9 NIFAC is still cited today by industry as an example of good PR practice. Novartis's international 
communications spokesperson Walter von Wartburg described it as a notable example of "active agenda 
setting." For companies on the defensive, it can be useful "to refer controversial critical issues to third parties 
which enjoy public trust." He contended that this could provide a "legitimate gain of time" and "defuse escalated 
situations." (von Wartburg 1997) 
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• "organizing effective NGOs, and gaining representation for them at every possible UN 
agency". (By NGOs, Pagan meant international business organisations such as the 
International Council of Infant Food Industries (ICIFI) and the International 
Pharmaceutical Manufacturers' Association (IPMA).) 

• working with national and international civil servants "not to defeat all regulation, but to 
create regulation that legitimises and channels our rights, opportunities and 
contributions"; 

• "reaching out to hold an ongoing dialogue with the many new publics whose 
understanding we need to remain in business"; 

• separating the "fanatic" activist leaders from those who are "decent concerned" people, 
and "stripping the activists from the moral authority they receive from their alliance with 
religious organisations". (Pagan Jr. 1982)10 

Awareness of Pagan's international issues management strategy facilitates better 
understanding of the ways in which TNCs and their business organisations tried over the 
subsequent twenty years to influence international public interest debates, particularly at the 
level of the United Nations. 

The following section provides a glimpse into the general nature of issues management 
strategies which should be taken into when decision-making processes about policy intersect 
with industry interests. Actual corporate PR strategies, however, are constantly changing, 
even if the goal of reaching a specific aim and objective remains constant. 

Issues management/Engineering of consent 

Issues management is a key PR strategy to foster favourable business climates today - a 
strategy which was called 'engineering of consent' in the early 1920s. The PR techniques to 
engineer consent were developed and propagated by Edward Bernays, an influential PR-
practitioner and theoretician. Bernays described engineering of consent as: 

quite simply, the use of an engineering approach - that is, action based only on 
thorough knowledge of the situation and the application of scientific principles and 
tried practices in the task of getting people to support ideas and programmes. Any 
person or organisation depends ultimately on public approval and is therefore faced 
with the problem of engineering the public's consent to a programme or goal. 
(Bernays 1952:159, original emphasis) 

10 For a summary of an earlier five-point issues management strategy whose main aim was to marginalise 
critics, see Gasche 1975. The strategy was elaborated during a three day symposium on "Multinationals in 
Confrontation: How can Better Communication Help Meet the Crisis" organised by the International Advertising 
Association at the same time as the UN started developing New International Order policies (and two months 
before the first court hearing against the Swiss Arbeitsgruppe Dritte Welt in relation to the "Nestlé kills babies" 
publication). About 250 PR and advertising professionals and corporate top managers from 20 countries met to 
scrutinise the "origins of assaults against multinational corporations" and "to examine ways in which these 
assaults may be muted." (Conference programme, quoted in Gasche, 1975:4) 
11 Bernays' PR approach was based on opinion polls, policy analysis and thorough planning. He said that "it is 
careful planning more than anything else that distinguishes modern public relations from old-time hit or miss 
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Issues management is the modem version of engineering of consent. Both are pro-active, 
systematic propaganda campaigns based on intelligence-gathering and on assessment of the 
socio-political situation.12 PR executive Bill Cantor defines issues management as: 

The function of identifying issues that impact on the company and developing 
programmes to influence desired audiences. (Cantor 1989:497) 

Issues management is used by corporations to "shape rather than react to public discourse and 
decision making." (Baskin et al. 1997:80-81) 

Bob Leaf, an executive with major PR company Burson-Marsteller, stressed around the time 
of the adoption of the International Code: 

Companies can't wait for a thing to become an issue and then react. Because then they 
are on the defensive. The key of the '80s will be defining the issues before they can 
have an impact on you so that you can diffuse them, be prepared to have an action plan 
when something comes up rather than having to act hurriedly under an attack, 
(quoted in Pfaff 1981 )13 

Baskin and colleagues elaborate further: 

Issues management grew out of the same reality and recognition that led organisations 
to practice public relations originally. Organisations have been blind-sided for too long 
by protest groups who gain public support by striking public chords through protest 
and other tactics. To avoid unpleasant surprises, organisations should scan, monitor 
and track external forces ... These forces should be analysed in terms of their effects 
on an organisation's image, profit, and ability to act. Based on that analysis, an 
organisation's policy must be developed, strategy planned, and action implemented. 
(Baskin et al. 1997:80) 

publicity and propaganda." (Bemays 1952). According to communication scientist Kevin Robins and his 
colleagues, the rise of public relations and other information industries marked a profound shift of political 
culture: "Faith in a rational public gives way to the invocation of expertise and to the scientific management of 
public opinion ... Political rule becomes a matter of social engineering, and the machinery of propaganda and 
information management becomes all pervasive." (Robins et al. 1987:10) 
12 The reactive version is known as 'crisis management.' For an overview and checklist based on The Crisis 
Checklist of the Public Relations Consultants Association, see Bland 1995. For a depiction of the Nestlé Boycott, 
the Brent Spar oil rig and other public issues as a crisis for corporations, see pp. 90-92 of the chapter "Crisis and 
Catastrophe Communication", in Morley 1998:79-104. 
13 Ten years later, the PR agency sold its services with the words: "Often corporations face long-term issues, 
challenges which arise from activist concerns (e.g. South Africa, infant formula) or controversies regarding 
product hazards ... Burson-Marsteller issue specialists have years of experience helping clients manage such 
issues. They have gained insight into the key activist groups (religious, consumer, ethnic, environmental) and the 
tactics and strategies of those who tend to generate and sustain issues. Our counsellors around the world have 
helped clients counteract [them]. (B-M Brochure "Public Affairs", circulated in 1991, quoted in Nelson 1993:57) 
In 1996 Burson-Marsteller, which started out in 1953 with four staff, had a turnover of US $233 million. 
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Engineering of consent or issues management strategies usually have three, sometimes 
overlapping, components: 

• intelligence gathering and an assessment of the socio-political climate in which the 
particular company is operating; 

• attempts to manipulate public debates in a direction favourable to the company; 

• attempts to exclude what the industry perceives as diverging or antagonistic voices from 
the public debate. 

To gain a broader picture of these corporate public relations strategies and techniques, a 
model framework is described below, based on analysis of actual corporate PR strategies 
(such as those described in PR textbooks, issues management industry seminars, leaked 
industry documents and accounts of activists) and blended with insights from theories on 
communication and power. 

Intelligence gathering and assessments 

One important PR technique in assessing 'where a company is at' is 'environmental 
monitoring'. This tracks "trends in public opinion and events in the sociopolitical 
environment" which may affect the company's operations. Environmental monitoring is thus 
an "early warning system" which helps PR managers to "locate the smoke and take action 
before a major fire develops". (Baskin et al. 1997:80) 

Pressure groups and other important organisations are part of this environment which 
companies constantly strive to assess. Inviting them to participate in 'social audits' is one way 
of doing so. Other means include infiltrating their organisations, gaining information about 
them through journalists or private detectives,15 scanning their newsletters, publications and 
websites, and embarking on corporate 'philanthropy', 'partnerships,' and 'dialogues.' 

As a result of such information gathering, public relations firms have developed data banks on 
activist and other relevant groups and organisations over the past ten to fifteen years. While 
Rafael Pagan was working for Nestlé, he developed dossiers on groups such as the 
International Baby Food Action Network (IBFAN), the International Organisation of 
Consumer Unions (IOCU) and the Pesticide Action Network (PAN), along with key religious 
groups and organisations and labour unions. (Stauber and Rampton 1995:53) 

Nestlé and many other companies now have sophisticated in-house intelligence systems. The 
Swiss firm Novartis (which owns the baby food manufacturer, Gerber), for example, has a 
computerised early issue detection system called Issue Support & Advocacy Network (ISAN). 
This system alerts the company to any "global issue" which might entail the "risk that 
Novartis's reputation could be damaged." ISAN also "helps in the analysis of the information 
acquisition of key stakeholders, because it contains information about all persons who have 
ever been in contact with Novartis ... ISAN also includes information on journalists, 

14 The following framework owes much to Claus Mueller's model of'constrained communication' (Mueller 
1973); for an interesting model of propaganda analysis, see e.g. Jowett and O'Donnell 1986. 
15 For example, Nestlé hired a private investigation bureau in Zurich to gather information on the 13 members 
of the Arbeitsgruppe Dritte Welt and tried to use the material to discredit the members during the 1975 libel trial. 
See Chapter 2. and Chetley 1986:46 
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authorities and politicians and on every question that Novartis has ever been asked in any of 
their country organisations." (Winter and Steger 1998:115-116) 

Suppression of public issues 

If, as a result of'environmental monitoring' and 'social audits', issue managers conclude that 
a company can no longer ignore an certain issue, they will first attempt to suppress it or at 
least to prevent it from spreading. At the same time, they will try to influence the public 
debate by projecting a favourable image of the company. 

Secrecy and censorship are routinely employed towards keeping issues off the public agenda. 
All kinds of corporate data of public concern and interest are classified as commercially 
confidential. 

Journalists and activists are often silenced through the implied, if not open, threat of libel, 
confiscation of personal property or legal action, or they censor themselves in anticipation of 
such an action. Professor Pring of Colorado University coined the term SLAPPs - "Strategic 
Lawsuits Against Public Participation" - for this type of silencing. "SLAPPs sent a clear 
message," he said, "that there is a 'price' for speaking out politically." (quoted in Rowell 
1998:303)16 

Some critics have lost their jobs after their employers have been approached; other reprisals 
have included imprisonment or threat of physical harm, including death threats. There have 
been attempts to intimidate corporate critics, journalists, corporate whistle-blowers and high-
ranking UN officials with such threats.17 

Withdrawing financial support can also be used to suppress public debates. Industries have 
lobbied the US government to withhold its contributions to WHO if the Organisation 
continued to meddle with 'free enterprise' through its critical work on regulatory codes and 
corporate activities. In 1983, for example, WHO was pressured to withhold publication of a 
study it had commissioned showing a clear link between the marketing practices of the 
alcohol industry and a rise in alcohol problems in developing countries (Selvaggio 1983). In 
1986/87, WHO lost a large chunk of its budget because the US withheld contributions when 
WHO was drawing up ethical criteria for drug promotion, (see Box 4) 

16 For an analysis of several high profile cases of SLAPPs in the US, Canada and UK and questions about their 
effects upon freedom of speech in modem society, see Donson 2000. 
17 Pharmacologist Milton Silverman's life was threatened in the mid-1970s in Mexico during his research for his 
book The Drugging of the Americas. (Silverman 1976) This book was one of the first to expose pharmaceutical 
companies for dumping harmful pharmaceuticals and their double-standards on drug information. Syed Aamar 
Raza. a former Nestlé Pakistan staff, has alleged that threats have been made to kidnap members of his family 
and on his own life when he turned whistleblower in 1997. Raza publicised company internal material 
implicating senior management in the boosting of infant food sales by methods which violate the Code. His 
younger brother alleged that he was fired at the family house in Pakistan, two days before Aamar Raza was to 
make a presentation at the British House of Commons at the end of February 2000. (See Chapter 5) Other 
reported victims of corporate silencing include the Brazilian rubber tapper leader, Chico Mendes, who was 
murdered in 1989, and indirectly the Ogoni activist, Ken Saro-Wiwa, who campaigned against the depredation 
of Ogoni lands in Nigeria by the Shell oil company, and countless labour activists. (See e.g. TheNetwork 1999:8-
9; Yamey 2000a; Ghauri 2000; Baby Milk Action 2000b; Pallister 2000; Bruno 2000:58; Meintjes 2000:85;97). 
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Image management - and transfer 

Irrespective of whether or not a company attempts to suppress a particular issue, most big 
corporations today invest in a long-standing key PR activity: 'Image management' -
constructing a good public image for a corporation.18 

"A strong and positive corporate reputation is the holy grail of every public relations 
professional," says Michael Morley, President of Edelman Public Relations New York and 
Deputy Chairman of Edelman's Public Relations Worldwide. At the Edelman PR company, 
the 'management of corporate reputation' is defined as "the orchestration of discrete public 
relations initiatives designed to protect and promote the most important brand you own - your 
corporate reputation". According to Morley: 

corporate reputation - or image, as advertising professionals prefer to term it - is 
based on how the company conducts or is perceived as conducting its business. 
(Morley 1998:8, emphasis added) 

Thus the outward appearance, not the actual practices, of a corporation is what counts. 

From a corporate perspective, investment in 'reputation management' holds great potential. 
"When corporate reputation is secure, a flow of positive and tangible benefits accrues to the 
organisation. And it is an important shield in terms of crisis." (Morley 1998:8,9; emphasis 
added) 

PR professionals have also helped to build an image of corporations as responsible and 
concerned 'corporate citizens' while admonishing their employees that only old-fashioned 
managers would invest corporate money for wholly humanitarian reasons. PR managers know 
that corporate 'philanthropy' (giving away corporate money for the love of humankind) is a 
contradiction in terms: 

Some corporate executives seem to think that their corporate philanthropy is an act of 
benevolent charity. It is not. An act of charity refines and elevates the soul of the giver 
- but corporations have no souls to be saved or damned ... [W]hen you give away 
shareholders' money, your philanthropy must serve the longer-term interests of the 
corporation. Corporate philanthropy should not be, cannot be, disinterested. (Kristol 
1977) 

And, indeed, research on corporate sponsorship indicates that corporate 'self-interest' 
prevails. (Baskin et al. 1997:284) Recipients of corporate money and attention, however, are 
rarely aware that PR practitioners regard sponsorship as a "hard-nosed business decision 
undertaken ... with the intention of obtaining a proportionate return to the sponsor of the 
money invested". (Sedgwick 1985:397) There has been a noticeable trend within corporate-
giving towards 'strategic philanthropy': 

For example, the infant food industry has worked hard to create an image that it cares about infants by 
financing posters and information leaflets depicting loving mothers breastfeeding their contented, suckling 
babies - and image which is positive for both political and market purposes. (If companies were not allowed to 
put their logo on these materials, however, it is doubtful whether they would still be interested in paying for 
them.) 

121 



Rather than reacting to public issues and public pressures, more firms - particularly 
the larger ones - are taking greater initiative in channelling dollars and corporate 
talent into problem areas that they deem significant and in which they wish to make an 
impact. (Baskin et al. 1997:285, emphasis added) 

Today, images of corporations as socially-concerned 'corporate citizens' are bolstered by 
corporate 'dialogues', 'sponsorships' and 'partnerships'. Many individuals, groups and 
organisations which accept industry funds or enter into 'partnership' arrangements and 
"dialogues' with the industry believe that they will not be used for a company's political - or 
marketing19 - purposes as long as they take care to maintain their integrity. They believe that 
being aware of and resisting the risks of being 'bought' or 'co-opted' by a company or 
business organisation is sufficient. 

Many may still be unaware, however, that in accepting sponsorship or engaging in 
'partnerships' and 'dialogues' with the industry, they may well be used for 'image transfer' -
the transfer of their good reputation to the corporate sponsor or initiator of the dialogue. 

PR professionals stress that a good public image or reputation is a key political resource. In 
the words of Edelman PR Executive Michael Morley, "Because businesses today operate in 
an environment of stress that often seems close to bursting into crisis, a carefully nurtured 
corporate reputation is all the more important." (Morley 1998:9) For corporations, their 
credibility is 'capital', a "reservoir of goodwill" in modern societies, which may well translate 
into a higher legitimacy if a corporation comes under public scrutiny.20 If a corporation has 
taken care to build a good image, others may well think that: 

This is a fine, well-managed company with a solid record. There is probably no truth 
in the rumours/allegations. Even if there is, they [the company] will put things right 
and get back on track without undue damage. (Morley 1998:13) 

The potential political impact of close association with corporations and the risk of helping 
corporations to prevent closer public scrutiny of and action against its practices is often 
underestimated by those outside the corporate world. Helping to boost the positive image of a 
corporation can profoundly shift balances of power: while the corporation may gain a greater 
'licence to operate', those who have not prevented 'image transfer' risk losing their own 
reputation of being a principled and trustworthy institution, organisation, group or individual. 

19 This chapter focuses on corporate PR as a political instrument. The use of PR activities as so-called 'adjunct-
marketing' practice is another field of study. Corporations may use many of the current dialogues and 
partnerships for both political and marketing purposes. UN agencies and other public institutions should be 
cautious about conflicts of interests in relation to preferential contract awarding of their corporate 'partners'. 
20 A UK report of The Prince of Wales Business Leaders Forum on Business as Partners in Development uses 
similar language. It lists as major 'benefits' of public-private partnerships for business enhanced "reputation and 
license to operate" and the accumulation of 'ethical capital'. The report predicts: "The concept of ethical capital, 
which is closely linked to reputation, is likely to gather credence as a mainstream assessment of a company's 
worth. In the same way that financial or intellectual 'capital' gives a company strength in the marketplace, 
ethical capital accrued over a long period of time can ensure that a company will avoid costs from overregulation 
and insurance against legal challenges. The difference between a company with ethical capital and one with 
ethical deficit - perceived or real - can even determine their 'license to operate' in some emerging markets." 
(Nelson 1996:52) 
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Manipulating public debate 

If an issue cannot be ignored or hidden from public view, issues managers will usually advise 
the corporation to engage actively in public debates in order influence public opinion in the 
direction the corporation desires. Most often they resort to a mix of four communication 
strategies: delay; depoliticise; divert; and fudge. 

Delay 

The announcement of voluntary corporate codes, for example, has been a prime means of 
preventing, or at least delaying, tougher external regulation of corporate activities. (UNRISD 
1995:19)21 

As described earlier, both the infant food and pharmaceutical industry associations drew up 
codes only when faced with outside regulation. The International Federation of 
Pharmaceutical Manufacturers Association (IFPMA) managed to delay the adoption of the 
WHO Ethical Criteria for Medicinal Drug Promotion for several years with the argument that 
its members must be given the opportunity and time to prove that they could regulate 
themselves (see Box 4). 

A few years later, in the early 1990s, dozens of industry associations published or updated 
environmental guidelines and codes for their membership when faced with calls for effective 
outside regulation in the wake of the 1992 UN Conference on the Environment and 
Development (UNCED), dubbed the 'Earth Summit'. An UNCTAD-commissioned study of 
environmental self-regulation by influential industry associations concluded that, "in contrast 
to the months of activity in the lead-up to the Earth Summit about how to frame the 
relationship between industry and environment, the months thereafter have seen 
comparatively little conceptual movement or progress" (UNCTAD 1996b:85) - but the 
environmental code drawn up by the UN Centre on Transnational Corporations and the UN's 
Code on Transnationals itself had been defeated. 

De-politicise 

A second strategy is to de-politicise debates on societal issues by trying to shift discussions 
either to less politicised arenas or from political questions to technocratic issues. 

When critics lobbied for and obtained public hearings in the United States in the late 1970s on 
the inappropriate marketing of baby milks in developing countries, Nestlé suggested that 
discussion about infant formula marketing should be shifted "back to the sphere of relevant 
government authorities, health professionals and industry experts", (quoted in Chetley 

21 UNRISD commented in its report on The Social Effects of Globalisation: "One way in which corporations try 
to fend off official control is by practising - or at least vowing to practice - self-regulation through establishing 
codes of conduct. A more solid basis for ensuring corporate responsibility is some form of international 
regulation. At present the prospects for this seems slim ... GATT [The General Agreement on Tariffs and Trade] 
has offered enterprises much greater freedom and has established rules that may penalise governments that try to 
exert greater control over them. The new World Trade Organisation protects the freedom of international trade; it 
does not protect other freedoms, and so risks exacerbating a fundamental imbalance in global society. 
International businesses cannot be expected to author their own regulation: this is the job of good governance." 
(UNRISD 1995:19) 
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1986:57) Its reported aim was to "depoliticise the controversy". (McComas et al. 1983:14) 
The strategy, which was the origin of the 1979 Joint WHO/UNICEF Meeting, failed in this 
instance. Business strategy expert Prakash Sethi,22 who analysed Nestlé's statements and 
actions in the infant food controversy, summarised the result of the debate's move from the 
US to the 1979 WHO/UNICEF Meeting on Infant and Young Children Feeding in Geneva: 

Nestlé had hoped to be in a better position to influence the course of events in an 
international forum such as a WHO conference. However, this would prove not to be 
the case. Instead, the conference largely accepted the agenda of the industry critics and 
set WHO towards the inexorable path of enacting a marketing code for infant formula 
foods. (Sethi 1994:91) 

The industry's role in infant feeding has remained a political and controversial issue ever 

Divert 

A further strategy to defuse public controversy consists in stimulating discussion on issues of 
secondary importance. This may also give critics the illusion that they are participating in the 
decision-making process. 

Some infant food manufacturers continue to divert attention away from the question of why 
they have not built-up effective Code-implementation and compliance mechanisms nearly 
twenty years after the adoption of the Code by making appeals to help them build more 
effective national public monitoring systems. This helps then to explain manufacturers' 
failures to correct their inappropriate marketing practices in terms of failures of governments 
to regulate them.23 

Others divert attention away from the question of why corporations continue to cause harm to 
babies through the aggressive promotion of infant foods by blaming mothers in developing 
countries for incorrect preparation of the commercial products. 

Fudge 

A final strategy is to pretend to support public demands, but then to disseminate a version of 
the critics' analysis, policy or proposed code of ethics which is slightly but significantly 
altered. Those unfamiliar with the issue cannot discern easily how the industry version differs 
from the original. 

22 Sethi is also the author of a book on corporate advocacy advertising (Sethi 1987) 
23 Nestlé, for example, stated in relation to its failure to meet its public commitment to end free supplies by 
1992: "In 1991, Nestlé and other members of the Association of Infant Food Manufacturers (IFM) agreed with 
WHO and UNICEF on a co-operative effort. The objective was to secure country-by-country agreements with 
governments to end free and low-cost supplies to maternity units in developing countries by the end of 1992. 

Although not yet 100% successful, the results are remarkable. As of February 1994, free supplies from 
Nestlé were given only in five small developing countries where the government has yet to agree on a change." 
(Nestlé 1994) 
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The baby food industry, for example, proclaims its wholehearted support for the International 
Code of Marketing of Breastmilk Substitutes - but continues to suggest that the International 
Code is not intended to be universal in its coverage. 

Nestlé stresses in its Charter (Nestlé's own policy on the marketing of infant formula) that it 
"DOES ... comply with both the letter and the spirit of World Health Organisation's 
International Code of Breastmilk Substitutes". The Charter, however, describes Nestlé's 
compliance only to the "infant formula policy in developing countries". An easily-overlooked 
footnote adds "in developed countries, Nestlé respects national codes, regulations and/or other 
applicable legislation relating to the marketing of infant formula." (Nestlé 1996, emphasis in 
the original) 

Pointing at footnotes might suggest that critics are overreacting. But analysing propaganda 
messages entails not only looking at what is said, how and why, but also at what is not said. 
Nestlé's Charter, for instance, does not mention that most existing national laws are weaker 
than the International Code (not least because of active industry interference). Another easily-
overlooked aspect of the Charter is that Nestlé commits itself to regulate just one category of 
breastmilk substitute, namely infant formula, but not other substitutes such as follow-on 
formula, or special formulas such as hypoallergenic or lactose-free infant foods. 

Excluding diverging voices 

Engineering of consent attempts to ensure that a corporate version of public issues dominates 
public debate. It also attempts to exclude 'unfavourable' views from the public discourse by 
neutralising critics. 

During the early days of concerted international pressure for industry accountability, 'red
baiting' - labelling critics as communists or anti-free market - was commonly employed in an 
attempt to discredit such critics.24 For example, the statement from Nestlé Brazil's President 
Oswaldo Ballarin at the 1978 Kennedy hearings, which described the consumer boycott of 
Nestlé as an attack on the free economic system, appears to have been put together at the 
highest company level (see Chapter 2). According to business academic Prakash Sethi: 

it would appear that Ballarin had originally drafted his own statement which was 
primarily devoted to the scientific and health care aspects of infant formula feeding in 
less developed countries. This statement was rejected by the Nestlé people at the 
company's US headquarters in White Plains, New York. Instead, Ballarin was given a 
statement and, according to one Nestlé executive, was instructed, over his strong 
objections, to read it at the hearing. This statement was drafted by Mr. Guerrant, 
president of Nestlé-US and Mr. Frank Chiocca, a lawyer with Nestlé-US. The 
statement was thoroughly reviewed and revised in Nestlé-Switzerland by Paternot and 
Fookes, the two executives who were heavily involved in the controversy from its very 
early days. (Sethi 1994:85-86) 

Nestlé was also involved in Fortune editor Herman Nickel's article, "The Corporation 
Haters", which depicted critics as "Marxists marching under the banner of Christ"(Nickel 
1980) (see Chapter 3).25 Nestlé's Ernest Saunders described the Nickel article in his 1980 

24 For red-baiting of Health Action International by the pharmaceutical industry, see Chetley 1990:72 
25 The basis for the article was a "study on the infant formula industry" which Nickel had conducted for the 
Washington-based Ethics and Public Policy Center - which had received $25,000 from Nestlé. The Center's 
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internal memorandum as the most credible "third party rebuttal of the activist case" and 
advised: 

There must be maximum exploitation of the opportunities presented by the Fortune 
article and the Ethics and Public Policy's Centre willingness to undertake additional 
activity. Mr. Guerrant is somewhat concerned that Nestlé should not be seen as the 
dominant subscriber to the Ethics and Public Policy Centre. Mr Ward [a Washington 
DC-based lawyer who represented Nestlé in the US] informs us that there are ways in 
which this matter can be successfully handled ... (Saunders 1980b) 

Referring to this and other defamatory articles in the press, WHO's Director-General Halfdan 
Mahler said during the 1981 WHO Executive Board discussions that "he realised that freedom 
of expression involved the right to be as far from the truth as possible; that included doing 
harm to children's health." (quoted in Shubber 1998:36) 

Since the end of the Cold War, discrediting social critics by stereotyping them as 'leftists' has 
given way to other strategies. Two major approaches are generally employed today. 

* portraying critics as unworthy of participation in a 'rational', democratic and 
professional debate. This includes labelling them as 'anti-industry', 'anti-technology', 'anti-
progress', 'irrational', 'emotional' and 'unprofessional' (the latter being a powerful label to 
use against health professionals and other academics).26 Now that TNCs are widely regarded 
as engines of economic growth which need, and even deserve, an unregulated global market 
to create wealth supposedly for everyone, it has become easier to assert that anyone who 
lobbies for any kind of regulation is responsible for the loss of jobs and wealth. 

* divide-and-rule, which often involves inviting carefully selected influential groups and 
critics to participate in consensus-oriented 'dialogues' or to engage in 'partnerships' (and 
using their participation for image transfer) while discrediting groups which do not participate 
as incorrigible 'radicals' who are 'confrontational' for the sake of it.27 

Director, Ernest Lefever, initially denied receiving funds from Nestlé and later stated that he had not received the 
money specifically for this study. He pointed out that he had also sought and received funds from Bristol-Myers, 
another infant food company. (Sethi 1994:105,106) Whatever the truth, it is certain that the Center was 
encouraged by Nestlé to send reprints of the Fortune article (retitled "Crusade Against the Corporations") to 
community leaders using a Nestlé-supplied mailing list. 
26 Those who attempt to address industry malpractice in general are often charged of being 'anti-industry', 
biased and of not presenting both sides. Such allegations can be countered with the introductory words of 
Australian criminologist John Braithwaite to his book, Corporate Crime in the Pharmaceutical Industry: "Some 
... will think that [this book] is a one-sided account which focuses attention on pharmaceutical industry abuses to 
the exclusion of all the worthwhile things the industry had achieved for mankind ... Unfortunately, it is the job of 
criminologists to explore the seamy side of human existence. If a criminologist undertakes a study of mugging 
and murder, no one expects a 'balanced' account which gives due credit to the fact that many muggers are good 
family men, loving fathers who provide their children with a Christian upbringing, or perhaps generous people 
who have shown a willingness to help neighbours in trouble. Yet criminologists are expected to provide such 
'balance' when they study corporate criminals". This statement clarifies the aims of his case study: (1) "to 
describe the wide variety of types of corporate crime which occur in one industry", (2) "to use the 
pharmaceutical industry's experience to tentatively explore the effectiveness of different types of mechanisms of 
the control of corporate crime." Many of the pharmaceutical companies' practices which Braithwaite studied 
were not illegal according to existing legislation but were potentially fatal, such as the promotion in countries 
with weaker drug regulatory systems of medicinal drugs that had been withdrawn in a company's home country 
for safety reasons. (Braithwaite 1984:VII-VIII) 
27 ICC, Business World April/June 1984, for example, wrote in an article 'Maucher on Management:' "Often, 
said [Nestlé CEO] Maucher, there are in a particular group a handful of fanatics and a majority of reasonable 
people. So a company's strategy should be to convince those who are reasonable and isolate those who are not." 
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Whilst neutralising critics through negative labelling, companies often refrain from answering 
the content of the criticisms and from changing their practices substantially. 

Ruling by consent? 
A new phase of industry lobbying 

BINGOs, PINGOs and the 'creators of wealth' 

In sum, in parallel with the international debate about the regulation of the marketing of 
breastmilk substitutes, infant food manufacturers have contributed to the development of 
international 'issues management'/engineering of consent PR strategies, a much overlooked 
corporate tool of power intended to shape public debates. 

As mentioned earlier, Rafael Pagan advised transnational corporations to organise "effective 
NGOs, and [to gain] representation for them at every possible UN agency". (Pagan Jr. 1982) 
By NGOs, Pagan meant international business organisations. The infant food industry spared 
no effort in trying to get the status of a 'non-governmental organisation in official relations' 
for its International Council of Infant Food Industries (ICIFI). In August 1980, it hired 
Stanislas Flache, former Assistant Director-General of WHO, to achieve this goal. The day 
after his retirement from the WHO (in the midst of the International Code drafting), Flache 
took up the post of ICIFI Secretary General. 

The application of most organisations for the status of NGO with the World Health 
Organisation is passed without much debate. In the early 1980s, however, WHO's Executive 
Board was so concerned about the practices of the members of the infant food association that 
a decision on ICIFI was deferred three times. The infant food association thus changed its 
strategy. ICIFI was dissolved, another business organisation - the International Association of 
Infant Food Manufacturers (IFM) - was formed, and another former WHO staff member, 
hired to advise on procedures. IFM applied for NGO status under the umbrella of the 
International Society of Dietetic Food Industries (ISDI). When ISDI was granted NGO status 
in 1987, the infant food industry shared this experience with other TNCs in a specific 
newsletter on "How companies can gain from NGO status." 28 

A deciding factor in granting NGO status to ISDI had apparently been the admission of the 
International Organisation of Consumer Unions (IOCU) (one of the co-founders of IBFAN) 
as an official NGO the year before. The admission of the business association was thus seen 
as an even-handed gesture. (Allain 1991:27) The International Baby Food Action Network 
(IBFAN) is just one public advocacy alliance which has been concerned ever since about the 
political implications of the failure of the United Nations to distinguish clearly between 
associations representing commercial interests and citizen groups and organisations. 

For the divide-and-rule strategy elaborated by the PR Agency Mongoven, Biscoe and Duchin (whose managers 
used to work with Pagan Jr.'s post-Nestlé consultancy firm Pagan International), see Stauber and Rampton 
1995:66-67. 
28 For more details, see Chetley 1986:81; 148-9; Allain 1991:26-27; 36 
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Shifting the arena 

While civil society organisations are still calling on the UN to make an official distinction 
between the two NGO sub-categories, Business Interest NGOs (BiNGOs) and Public Interest 
NGOs (PINGOs), or to create a wholly new subcategory for business so as to allow for more 
transparent and meaningful debates, the industry has moved along and shifted arenas. 

Rather than attempting to influence international politics by using the NGO status and image, 
TNCs are now asking for a privileged status in international decision-making. At the 1996° 
UNCTAD Global Investment Forum, Nestlé's then Executive Vice-President Peter Brabeck 
argued that, in setting the global economic framework, "business and its organisations should 
not be lumped together with the many single-issue NGOs, but accepted as interlocutor of 
different stature, as the engineers of wealth." (Brabeck-Letmathe 1996:3) 

In 1997, when Nestlé CEO Helmut Maucher took over the helm of the International Chamber 
of Commerce (ICC), he urged governments to work with business to establish a framework 
for the global economy. Under the title "Ruling by Consent", he said in a Financial Times 
opinion piece: 

Governments have to understand that business is not just another pressure group but a 
resource that will help them set the right rules. The International Chamber of 
Commerce ... is the obvious partner from the business side for this intensified 
dialogue with governments. With its long-established links with the UN system, the 
WTO and other intergovernmental organisations it is uniquely placed to make the 
business viewpoint heard in the decision-making bodies that count in today's world. 

Under my presidency, the ICC is resolved to take the lead in asserting the business 
viewpoint more strongly in the Council of Nations ... One of our first steps has been 
to convene a formal dialogue between the ICC and the many important organisations 
based in Geneva ... and to bring together the heads of international companies and the 
leaders of international organisations so that the business experience is channelled into 
the decision-making process for the global economy. (Maucher 1997) 

A year later, Maucher asserted in the same newspaper that this strategy had already produced 
visible results: 

We have established the ICC as the preferred dialogue partner for business with the 
United Nations and other international institutions, (quoted in Williams 1998)2 
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Indeed, 1997 marked the beginning of another phase of TNC influence over international 
decision-making about limits to TNC activities. Rather than lobbying at UN meetings, the 
industry is now inviting high-ranking UN and government officials to their own business 
roundtables, in Davos and Geneva, for instance.30 

29 In the same article, he questioned the legitimacy of "pressure groups" involved in international decision
making. (Williams 1998) (for the general industry strategy of questioning the legitimacy of pressure groups see 
Chapter 8) ' 
30 For more information on European business-lobby-roundtables, see e.g. CEO 1998; Balanyâ et al. 2000. 
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Roundtable discussions and Code impiementation 

I can assure you ... that this is not a partnership at any price. Open, transparent dialogue is an obvious 
prerequisite ... Certainly dialogue and realism must be accompanied by high ethical standards. 

Gro Harlem Brundtland, Director-General of WHO, 199831 

The dutch infant food industry ... is happy with this [WHO dialogue] initiative. We are convinced that 
the WHO, with this initiative, can be instrumental in ending the ongoing and useless confrontations 
between the industry and the action groups and will instead call on all parties to solve the real problems 
in the field of public health in general and of the wellbeing and health of infants, babies, and young 
children in particular. 

Dutch Baby Food and Dietary Food Manufacturers' Association, 199832 

Industry's concerted lobbying efforts to be recognised as privileged partners in global 
decision-making arenas have coincided with a change of policy approach within WHO. In 
January 1998, the Executive Board agreed that the global commitment to infant and young-
child nutrition, in particular breastfeeding, should be revitalised. WHO decided to use "the 
good offices of the Organisation to initiate, in collaboration with concerned parties, a process 
for specifying, examining and overcoming the main obstacles to implementing by all 
countries, both, the International Code and subsequent related resolutions." (Türmen 1998b) 

Preliminary discussions were held with representatives of consumer groups and the infant 
food industry in April 1998. In November 1998, the first roundtable discussions were held 
with consumer and breastfeeding groups on their own, and then just with infant food 
manufacturers. 

The aim of these meetings was to "discuss the establishment of a consultative mechanism to 
bring together consumer and community-based NGOs, and the infant food industry, for 
improved implementation in countries of the International Code and related World Health 
Assembly Resolutions". (WHO 1998c:3) This mechanism would be a regular "WHO forum 
where NGOs in official relations - representing the infant-food industry and consumers - can 
engage in good-faith effort to identify, narrow and, if possible, resolve their major outstanding 
differences." (Brundtland 1998a:7) 

NGOs, however, were not persuaded that this mechanism would really move Code 
implementation forward. They argued that the obstacles to Code implementation were not 
differences in interpretation, but a lack of will on the part of the industry to comply with the 
Code in letter and spirit, and industry interference with the legislatory and monitoring 
processes in countries wishing to implement the Code. They also felt that the proper forum for 
clarifying issues of Code interpretation and implementation should be the World Health 
Assembly, not a semi-private forum between industry and civil society organisations.33 

Brundtland 1998a:7 
VNFKD 1998 

33 Interview with Nancy-Jo Peck, Scientific Advisor to IBFAN/GIFA , June 2000 
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Industry's reaction to the WHO initiative 

I spend much of my time listening to our customers, public policy makers, opinion leaders, and our 
230,000 employees who are in over 100 countries and represent nearly all the cultures of the world. A 
consistent message 1 have received is that Nestle could be more open and communicative in the area of 
business principles and practices. 

We are thus looking for ways to respond to this desire for greater openness and transparency, 
and the enclosed Report to the Director-General, World Health Organisation and the International 
(WHO) Code Action Report are two ways in which we are responding. 

Peter Brabeck-Letmathe, Corporate Executive Officer, Nestle, October 199934 

We realise ... that some organisations have a different interpretation of the World Health Organisation 
Code of Marketing of Breast-milk Substitutes than we do ... The Director General of the World Health 
Assembly [sic], Gro Harlem Brundtland, has invited both industry and infant formula action groups to 
join in discussions to resolve once and for all the differences which exist in interpretation of the 
International Code, so that efforts can be directed to implementing the Code in a practical way in each 
country. 

Nestlé, both directly and through our trade association, has said yes to Dr. Brundtland's 
invitation, but we understand that WHO is still waiting for the campaign groups to accept her invitation, 
after a year's waiting. We sincerely hope that they will accept Dr. Brundtland's invitation, as it is 
Nestlé's desire that we resolve contentious issues so that we all spend less time debating the Code, and 
more time actually making it work. 

Peter Brabeck-Lethmathe, Nestlé CEO, November 199935 

A chronicle of events following the first meeting with WHO suggests that the infant food 
industry, in particular market leader Nestlé, has used WHO's dialogue initiative primarily to 
scale-up its issues management activities. 

Companies have represented the roundtables with WHO as an initiative to 'end' the long
standing controversy, marking the dawn of a new era in which industry will finally be allowed 
to contribute to infant health. The question as to why industry has not put its house in order in 
the two decades since the Code was adopted is represented as unnecessary, or even 
detrimental, to infant health. Now, the industry firmly claims its place at policy-making tables 
on matters related to infant and young-child feeding.36 

The assertion that industry has put its house in order has been widely disseminated through a 
high-powered PR campaign in which Nestlé presented its alleged adherence to the Code in a 
180-page Report to the Director General, World Health Organisation and a new 
International (WHO) Code Action Report Magazine. These were sent not only to the WHO 
Director-General but also to other UN agencies, key policy-makers, Members of Parliament 
and journalists. 

As UNICEF Executive Director Carol Bellamy pointed out, the Report was not in fact proof 

of Nestlé compliance to the Code and subsequent Resolutions, as Nestle claimed.37 It was 

34 Brabeck-Letmathe 1999b 
35 (Brabeck-Letmathe 1999a) A similar statement was also published in Nestlé 2000:4. 
36 The Guardian journalist Robert Cowe reported: "Mr. Brabeck said it was time to end the 22 years battle over 
baby milk. Only technicalities now separated Nestlé from pressure groups and official organisations such as the 
World Health Organisation." (Cowe 1999) 
37 Nestlé CEO Peter Brabeck said in November 1999, "I gave to the WHO Director General a report about our 
compliance with the WHO Code. In the report, 54 governments or appointed monitoring bodies provided 
written, official evidence that Nestlé's policies and practices conform with the WHO Code." (Brabeck-Letmathe 
1999a:4) But another Nestlé communication spells out clearly what the company regards as compliance: "the 
criterion used for self-monitoring in the current report is the International Code, as applied and defined by each 
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simply a collection of letters from 54 government authorities who had been asked by Nestlé 
for written confirmation of company compliance with the Code as translated into national 
legislation38 (which in many countries does not exist or is weaker than the Code and 
Resolutions). Many of these countries do not have monitoring mechanisms in place which 
would allow them to verify whether Nestlé or any other company had violated their national 
legislation or other measures taken to implement the Code. Moreover, nearly half the replies 
did not affirm that Nestlé complied with national legislation or any other measure - one of 
them merely acknowledged receipt of Nestlé's letter. The national authorities of at least three 
countries39 raised serious concerns about the way their letters were being reproduced, creating 
the false impression that they were certificates of Code compliance.40 UNICEF's Executive 
Director therefore stressed in a letter to the company: 

I would like to express our reservations to the claim that the Report fulfils the 
company's obligation under Article 11.3 of the Code. As I stated previously, 
the Code requires that both Governments and Manufacturers establish distinct 
and separate monitoring systems. Obtaining certificates of Code compliance 
where monitoring is not taking place would not seem to us an appropriate basis 
for such a claim. (Bellamy 1999b: 1) 

Companies have now moved their divide-and-rule strategy into a higher gear. After years of 
attempting to discredit and isolate the citizen action groups that monitor them and keep the 
infant food issue on the public agenda, companies are now trying to discredit and delegitimise 
UNICEF and to divide it from WHO. 

In May 1999, for example, at a press conference in the UK, Nestlé's CEO Peter Brabeck 
attacked UNICEF for its alleged unwillingness to engage in 'dialogues' with the company, 
but omitted to mention the context for UNICEF's 'unwillingness'.41 UNICEF in fact has an 
extensive history of interactions with Nestlé and other infant food manufacturers. In the early 
1990s, when UNICEF and WHO urged the companies to stop handing out free-supplies to 
maternity wards and clinics, UNICEF and IFM met every two months to discuss the matter -
and yet the industry did not stop providing free supplies. 

The meeting Peter Brabeck cited as evidence of UNICEF's unwillingness to engage in 
dialogues had been arranged by UNICEF on 13 October 1997 to give Nestlé the opportunity 
to present its efforts at self-regulation and to clarify differences in Code interpretation. Since 
the Code was adopted, UNICEF has had many direct discussions with Nestlé to stress that the 
Code applies to all countries, not just developing ones. About two weeks after this October 
meeting, UNICEF Executive Directive Carol Bellamy decided as a last resort to suspend 
further discussions with Nestlé until the company recognised the universal applicability of the 
Code. As she explained in a letter to Nestlé: 

country. In other words, the criterion is what the government endorses and accepts as the interpretation of the 
Code in that country." (Nestlé 1999b:2) 

For a description of the process, see e.g. the Executive Summary, in Nestlé 1999b 
30 The Minister of Health of the Palestinian National Authority; the Head of Child Health, Ministry of Health, 
Oman; and the Danish authorities. 
40 For further analyses of the Nestlé report, see Baby Milk Action 1999c; and IBFAN/GIFA 2000 

"We wanted to start a dialogue. We went to New York for a Meeting. After an hour and a half, Madame 
Bellamy said she had to make a phone call, and did not return. Six weeks later we got a letter, saying she did not 
wish to continue the dialogue." (quoted in Koenig 1999) 
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We have come to the considered conclusion that there do not appear to be 
opportunities for cooperation that would be of mutual benefit to our 
organisations at this time. The outstanding and significant differences in our 
views on the content and application of the International Code represent a 
barrier to any such cooperation ... UNICEF remains convinced that the Code 
applies in all countries. (Bellamy 1997)42 

Nestlé's new PR magazine subsequently informed its readers that "WHO ... alone has 
responsibility for Code implementation within the UN system",43 despite the fact that 
UNICEF is specifically mentioned in the Code (Article 11.1) as an agency on which 
governments can call with regards to Code implementation. 

Corporate engineering of consent and democratic global 
governance 

As pointed out in the Literature Review, the Commission on Global Governance stressed 
more than 15 years ago that global governance should be more democratic in the future than it 
has been in the past. The 1999 UNDP Human Development Report reconfirmed the need for 
"a more coherent and more democratic architecture for global governance in the 21st 
century." (UNDP 1999:12) According to former UNDP Administrator James Gustave Speth: 

Good governance is participatory, transparent and accountable ... It promotes the rule 
of law and equal justice under the law. Good governance ensures that political, social 
and economic priorities are based on broad consensus in society and that the voices of 
the poorest and most vulnerable are heard in decision making. (UNDP 1998:1) 

But the place of TNCs in the new architecture of global governance is still underexplored. 
Political and academic discourses are fraught with contradictions on the appropriate role of 
TNCs, especially in relation to governance understood as setting rules to ensure socially-
responsible TNC practices. Some documents mention the need for binding regulations on 
TNCs; others urge for rule-setting in partnership with corporations simply because they 
'create wealth.'44 

The rise of TNCs as major economic and political players has been accompanied by the 
development of international issues management and other PR and lobby strategies. Corporate 
PR is not simply an exercise in whitewashing previous misdemeanours. Corporate public 
relations, in particular its strategic issues management/engineering of consent discipline, is 
now a major tool of power to strengthen and maintain corporations' hegemony in the global 
arena. Corporate intelligence, techniques to manipulate public debates in the interests of 
corporations, and neutralisation of critical voices through divide-and-rule strategies are now 
an all-pervasive feature of debates which involve the interests of large corporations. 

42 Two months later, Nestlé approached the UN Secretary-General Kofi Annan to make a statement on the 
applicability of the Code. Annan supported Bellamy's view that the Code was universally applicable. 
43 Peter Brabeck-Lethmathe in an interview with Nestlé's corporate communications professionals (Nestlé 
1999d, emphasis added) 
44 The accumulation of wealth has no intrinsic ethical value and therefore cannot justify anything. Questions on 
the legitimacy of profit-making include: how is this wealth accumulated?; and how is it distributed? 

132 



In the debate about the regulation of the infant food industry's marketing practices, one 
strategy has been to claim that stirring up controversy does not ensure infant health, but 
partnerships and cooperation with the infant food industry can do so in the future. 

Those who continue to question industry's marketing strategies are derogatively labelled as 
confrontational. Civil society groups (in particular IBFAN) and UNICEF are the current target 
of such branding. At the same time, the industry has been using WHO's roundtable initiative 
to enhance its image and to portray the debate as something which needs simply a few more 
clarifications about Code definitions - a portrayal which needs urgent public rectification 
from WHO to prevent industry from using its initiative to drive a wedge between WHO and 
UNICEF. 

Regaining transparency and space for democratic debate 

It is dangerous to assume that the goals of the private sector are somehow synonymous with those of the 
United Nations, because most emphatically they are not. Business and industry are driven by the profit 
motive - as they should be and must be, both for their shareholders and their employees. The work of 
the United Nations, on the other hand, is driven by a set of ethical principles that sustain its mission -
principles of the Charter of the United Nations, in the Universal Declaration of Human Rights, in the 
Convention on the Rights of the Child, and elsewhere in the galaxy of international instruments and 
treaties that have been promulgated since the UN's founding in 1945 [...]. In coming together with the 
private sector, the UN must carefully, and constantly, appraise the relationship. 

Carol Bellamy, Executive Director UNICEF, 199945 

When considering the legitimate role of infant food manufacturers in the regulation of their 
practices and their participation in policy-making on infant feeding, the existence of corporate 
PR and corporate lobbying must, as a priority, be taken into account. Their workings must be 
brought into the open. Without such transparency, there can be no informed democratic 
decision-making on the appropriate role of the industry. 

One way of taking strategic corporate PR into account is to abolish the term 'partnership' for 
interactions between the public and the commercial sector. This would be an important 
measure to prevent corporations from using these 'partnerships' to enhance their power and 
influence, for example, by transferring the good image of religious and civil society 
organisations or UN agencies to themselves. 

It is not interactions per se between the public and the commercial sector which are at issue. 
The infant food industry does have a role to play in the infant food arena - one of delivering 
good quality, reasonably priced, products in a way which does not conflict with the Code and 
subsequent Resolutions. 

At issue is the need to prevent such interactions from being misused by corporations and their 
business associations for purposes which conflict with the general and specific mandates of 
public institutions. One way of doing so is to call these interactions by a specific name: 
• sponsorship (for donations in cash and kind); 
• negotiations or tender (for instance, for favourable terms for industrially-manufactured 

products); 
• collaboration on a specific project (research collaboration, for example). 

45 Bellamy 1999a 
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Each type of close interaction with industry should be accompanied by unambiguous 
guidelines and procedures on how such interactions must not interfere with public tasks such 
as standard setting, policy-making and advocacy for the inclusion of the voices and needs of 
the vulnerable and marginalised. 

Clear criteria for assessing the conduct of corporate counterparts should be established and a 
UN centre to keep track of corporate practices in relation to public interests and policy
making should be re-established. All UN agencies, moreover, should have their own, publicly 
accessible, in-house data bank to keep track of the behaviour and actions of corporations with 
whom they interact closely.46 

There is also an urgent need for a public debate on whether some of these so-called 
'partnerships' between the public and corporate sector do not in fact violate a fundamental -
and in practice most embattled - principle of modern democracy: that there should not be 'a 
'one-dollar-one-vote' decision-making system.4748 

Finally, the infant food case illustrates why it is important not to shy away from controversial 
debates simply because corporate PR has worked hard to discredit them. It is essential to bear 
in mind that controversy is part and parcel of the democratic process. Many UN agencies, 
governments and NGOs seem to be acceding to the industry portrayal of'constructive 
dialogues' and 'partnerships' as being in opposition to 'counterproductive controversy'. If 
such a stance were to become more widely-accepted as the appropriate way to conduct 
debates about international policy, it would pose a great threat to democracy. As community 
organiser Saul Alinsky said: 

Conflict is the essential core of a free and open society. If one were to project the 
democratic way of life in a musical score, its major theme would be the harmony of 
dissonance. (Alinsky 1971) 

Efforts to end the harmful marketing practices of infant food manufacturers show that 
sometimes conflict has to be continued until there is real change-49 

4 6 For comments on the 1999 WHO draft Guidelines on Interactions with the Commercial Sector, see e.g. 
IBFAN 1999a 
47 For a discussion on the interrelation between regulation and "democratic politics, competent administration, 
and reliable courts", see e.g. the chapter 'Markets and Politics' in Kuttner 1999:328-62. For more general 
discussions about possible forms of democracy in a globalising world, see e.g. books on cosmopolitan 
democracy, (such as Archibugi et al. 1998) and the proposals made in 'Whose World is it Anyway: Civil 
Society, the UN and a Multilateral Future' (Foster and Anand 1999; in particular pp.499-522). 
48 For further literature about global public-private partnerships, see e.g. TRAC 1999, Utting 2000, Buse and 
Walt 2000a, Buse and Walt 2000b; SID/WHO/ISS 2000; HAI 2001. For concerns about such partnerships within 
the infant food debate, see Ferriman 2000; Yamey 2000c; and the rejoinders Sokol 2000; Richter 2000; Krasovec 
2000; Naylor 2000; Nabarro 2000; Bellamy 2000; Rundall and Peck 2000 
49 Denise Lach, who analysed the role of conflict in the US environmental debate, pointed out: "Contrary to 
common view that conflict is always a negative force that must be managed to resolution, conflict can be a 
driving force for social change ... Fundamentally, conflict forces us all to clarify and adapt our perspectives in 
response to changing human interests and environmental conditions" (Lach 1996:212) 
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Box 9 
'Dialogues'... 
or intelligence gathering, image transfer, diversion and division? 

At the Tenth Public Relations World Congress in 1985, international PR consultant Rafael 
Pagan, Jr. drew attention to more than 30 different codes of conduct for TNCs or guidelines 
being considered at the UN level and to the intention of the International Organisation of 
Consumer Unions (IOCU) "to create a climate of support for national and international 
regulation". (Pagan Jr. 1985:376) 

Pagan anticipated that several industries would be "certain to be at the centre of conflict 
during the next decade". These included "pesticides and other agricultural chemicals; oil, 
natural gas and petrochemicals; pharmaceuticals; fast and processed foods; alcoholic 
beverages; tobacco; nuclear power; armaments and weaponry; news, media and 
communications; and banking, insurance and other financial services". Pagan warned the 
audience that "as the infant formula conflict proved, the marketing practices of no major 
industry or company are exempt from the politics of confrontation". (Pagan Jr. 1985:376-377) 

He criticised corporations for practising an outdated dual strategy consisting of: 

Lobbying - direct behind the scenes negotiations between companies and 
governments or UN agencies; [and] 
A public relations orthodoxy that seeks to communicate a decent company image to 
the general public in order to gain support, or at least consent, for the industry's 
objectives. 

Pagan advised them to move on "social awareness" concept, a term he preferred to "issues 
management": 

If a company opens itself up to dialogue with critics of conscience, seeks support and 
understanding through openness and dialogue with news media and UN staff 
members, and acknowledges a broad responsibility for the more remote effects of its 
marketing practices in the Third World, it can gain respect for its essential decency, 
legitimacy and usefulness, (both quotes Pagan Jr. 1985:377). 

The infant food case study casts doubt on the claim that industry-initiated 'dialogues' were 
ever meant to be conduits for allowing society to make corporations more accountable. 
Instead, in many cases, 'dialogues' seem to have been used simply as an additional 
international issues management tool to engineer consent to socially-unacceptable corporate 
practices. 

Marketing lecturer Craig Smith recognised the dual face of industry-initiated dialogues by 
stating that dialogues can be used not only to find out what the problems are and to "comply" 
with societal demands, but also to fight pressure groups or to manipulate the debate. Smith 
suggests that, as far as companies are concerned, direct 'dialogue' with pressure groups can 
be a better tool to assess the extent of the "threat" posed by critics' demands than 
"environmental scanning", and can also be used to co-opt pressure groups. (Smith 1990:273) 

Thus dialogues are often anything but open and straightforward discussions about 
controversial issues. They can be used to gain intelligence, transfer image and divert attention 
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from more pressing issues. Civil society and other organisations should therefore consider 
carefully whether, when and how to enter into discussions with a company. To contribute to 
democratic decision-making, such meetings should be conducted and recorded in a way which 
is transparent to the public. 

In 1989, for instance, just after the Nestlé boycott was resumed because the company 
continued to violate the WHA Resolutions on 'free supplies,' the International Association of 
Infant Food Manufacturers proposed a two-day meeting "with the participation of WHO and 
UNICEF" in order "to resolve the controversy over the free or low-price supplies of infant 
formula and other breastmilk substitutes in developing countries." (Borasio 1989) 

The meeting never took place because most of the organisations invited to attend, such as the 
World Council of Churches and the International Organisation of Consumer Unions, saw no 
need for it. They said that the industry's interpretation of the Code as permission to continue 
distributing large amounts of free supplies to maternity wards was clearly contradicted by the 
1986 World Health Assembly Resolution which requested Member States to "ensure that the 
small amounts of breastmilk substitutes needed for the minority of infants who require them 
in maternity wards and hospitals are made available through normal procurement channels 
and not through free or subsidised supplies." [Res. WHA 39.28, 1986] 

Activists queried why the industry had asked for such a meeting in 1989 - after the boycott 
had been renewed - but not in 1986 at the time of the WHO Resolution. They regarded the 
request as another delaying tactic. 

Indeed, rather than simply ending their free supplies, the International Association of Infant 
Food Manufacturers elaborated a statement on how they would work with governments, 
WHO and UNICEF to end this practice by 1992. Nestlé portrayed these interactions with 
WHO and UNICEF as follows: 

For the first time, formal international cooperation was initiated between the infant 
food industry and the leading United Nations' agencies concerned with infant health -
the World Health Organisation (WHO) and UNICEF - in an attempt to resolve the 
controversy once and for all... Nestlé will continue to seek solutions, in cooperation 
with WHO, UNICEF ... health authorities ... health professionals, and research 
scientists, which will lead to improved infant and child health. (Nestlé 1992)50 

In the same statement, Nestlé claimed that it had "done everything possible to support the 
spirit and the letter of the International Code, particularly in those countries where there is 
high illiteracy and infant mortality" and complained that "these efforts have been hampered 
by activist groups which have always placed the most negative interpretation on company 
initiatives and have consistently promoted confrontation rather than cooperation". (Nestlé 
1992:5) 

A few years later, UNICEF suspended discussions with Nestlé because - after years of 
dialogues - the company would still not agree to the universality of the Code, nor had it ended 
distributing free supplies to maternity wards, (see p.p. 139-140) This did not dissuade the 
company from using the UN agency for image transfer on its website: 

50 Foreword by Managing Director Helmut Maucher 
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Nestlé markets infant formula in conformity with the principles and aim of the WHO 
International Code of Marketing of Breastmilk Substitutes, and seeks dialogue and 
cooperation with the international health community and in particular with the WHO 
and UNICEF, to identify problems and their solution. (Nestlé 1999a, emphasis added) 
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Chapter 8 

CIVIL SOCIETY AND THE CODE 

The collective power of people to shape the future is greater than ever before, and the need to exercise it 
more compelling. Mobilising that power to make life in the twenty-first century more democratic, more 
secure and more sustainable is the foremost challenge of this generation. 

Overall ... civil society organisations and the NGO sector in general are vital and flourishing 
contributors to the possibilities of effective governance. They must occupy a more central space in the 
structures of governance than has been the case. 

Commission of Global Governance 1995' 

As shown in earlier in this dissertation, the regulation of transnational corporations is now 
often regarded as a task of global governance. Subsequent chapters have analysed the 
regulation of transnational corporations as a crucial task of global, democratic decision
making and have conceptualised the regulation of corporate practices as contested processes 
taking place between various actors with differing interests and differing power resources. 

This framework provides a clearer picture of the specific roles the various actors have taken 
over the past two decades and facilitates identification of ways in which checks and balances 
on the marketing practices of the infant food industry could be made more effective. 

Whereas previous chapters explored the role of the infant food industry in the Code debate, 
this chapter focuses on the role civil society organisations, in particular the International Baby 
Food Action Network (IBFAN), have played in shaping the infant food debate for over 
twenty years. 

A brief reflection on civil society discourse is followed by a description of this international 
network. The chapter attempts to assesses the impact of its campaign strategies, reflects on the 
relationship between corporate watchdog groups and the state, and concludes by asking 
broader questions about changes in the structure of global decision-making to ensure more 
effective regulation of transnational corporations. 

What are civil society organisations? 

Much of the literature on globalisation and global governance stresses the rise and 
contribution of transnational civil society organisations (including NGOs) as a positive 
development. The 1999 UNDP Human Development Report Globalisation with a Human 
Face, for example, notes: 

One big development in opening opportunities for people to participate in global 
governance has been the growing strength and influence of NGOs - in both the North 
and the South. NGOs have been effective advocates for human development, 
maintaining pressure on national governments, international agencies and corporations 
to live up to commitments and to protect human rights and standards. Their campaigns 
have reversed policy - as with their opposition to the Multilateral Agreement on 
Investment. When developing country governments have found it difficult to stay 

CGG 1995:1,34 
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unified in negotiations, the NGOs have often come forward with alternative 
approaches. (UNDP 1999:35-6)2 

But the assumption that civil society organisations are automatically contributing to a more 
democratic, socially-just, and environmentally-sustainable world should not be taken for 
granted. The term 'civil society' in fact has a multitude of meanings. 

The concept of civil society dates back to eighteenth century Scottish Enlightenment thinkers. 
Other strands of definition derive from later interpretations made by Hegel, Marx, Weber and 
Gramsci. Many of these definitions do not distinguish between citizen coalitions and business 
organisations. Moreover, civil society could also be applied to the Ku Klux Klan, the Mafia 
and religious fundamentalist groups.3 In addition, over the past decade or so, corporations 
have been creating PR 'front' organisations and pseudo-grassroots or 'astroturf groups and 
networks which outsiders can find difficult to distinguish from genuine activist citizen 
groups.4 Corporations have also co-opted societal groups via corporate sponsorships. 

Some commentators have stated that the term civil society is analytically so confusing that it 
is ultimately redundant.(Kumar 1994:130) Social scientist Adam Seligman clarifies its current 
uses. He distinguishes three ways in which the term 'civil society' is usually employed. The 
first is the concrete political use of civil society as a political slogan to advance the cause of 
movements or parties. It is also found in the writings of some Western thinkers who use it to 
critique certain government policies and as a slogan in the media and policy documents 
describing the transitions taking place in the Central and Eastern European states. 

The second usage is as an analytic social science concept where it has two broad uses: one is 
to describe a certain type of institutional or organisational level in political sociology. Here, 
Seligman questions whether the revival of the concept civil society has anything to add to 
existing ideas about democracy and citizenship.5 The other social science use concerns the 
identification of civil society with analysis of social actors in terms of values, beliefs, or 
symbolic action. For example, much civil society literature stresses the notion of trust as a 
basis for common action. (Definitions derived from Gramsci emphasise the notion of reaching 
hegemony through consensus). 

The third usage, which is often confused with the second, refers to civil society as a normative 
concept, a vision of a desirable social order which would solve the tensions between purely 
self-interested individualism and a sense of shared communality, between particular and 
universal interests. 

Seligman questions whether the concept of civil society, either as analytic term or as 
normative ideal, brings us further in the quest towards exploring and resolving the 
contradictions of modern existence. (Seligman 1992:201-6)6 

2 See also Commission of Global Governance Report CGG 1995:32-37; 254-260 
For discussions on the issue of the heterogeneity of the NGO and civil society community and questions about 

their role and legitimacy of involvement in global democratic decision-making, see e.g. CGG 1995:32-37; Krut 
1997; Fowler 2000; UNRISD 2000b:81-l 10 
For more information on the industry creation of pseudo-grassroots organisations, see e.g. Stauber and 

Rampton 1995:77ff; Kuttner 1999:346. 
5 Seligman refers particularly to T.H. Marshall's three forms of citizenship: civil, political and social. (Seligman 
1992:204) 

For more information on Seligman's and other distinctions, see Chris Hann's overview from a political 
anthropology perspective. (Hann 1996) 
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There have also been lively and controversial debates in recent years within progressive social 
movements as to the usefulness of the term civil society. Some groups and writers reject the 
categorisation on the grounds that it has no positive connotation for many non-Western 
cultures. They stress that Scottish Enlightenment philosophers in the eighteenth century 
created the term civil society to denote a society which had risen out of a 'barbaric' and 
'savage' society - barbaric referring simply to the fact that these societies did not have the 
concept of private property. They fear that the term might therefore be used to label 
negatively label any society which does not have a concept of private property. The same 
critics often argue that the civil society discourse was re-introduced as an integral part of 
neoliberal economic policies and governance discourse by the World Bank and a number of 
governments. The problem, they argue, is that in this usage citizen groups are not truly 
welcomed as emancipatory forces but are primarily instrumentalised to fill the vacuums left 
once the state has been sized down, welfare cut and public services privatised. (Samuel 1999)7 

Others argue that the term can be useful for citizen groups, but only if it is defined in a way 
which explicitly indicates that civil society is "a means to achieve a better world." (Knight 
and Hartnell 2000) 

In this dissertation, the terms civil society organisations (CSOs) and non-governmental 
organisations (NGOs) are used interchangeably as broad terms for citizen organisations. I 
regard civil society as a term which is theoretically and politically contested and whose 
analytical meaning is being profoundly challenged as people's alliances transcend national 
borders.8 

Because of these difficulties, it seems best to define what one means by the terms civil society 
and civil society organisations as far as possible. I have argued in the Methods Chapter that 
business organisations should be excluded from the term civil society organisations. But I 
would also argue that civil society organisations should not be assumed to be citizen alliances 
automatically working for the benefit of society as a whole. 

It seems more fruitful not to overuse the term civil society organisation, but instead to 
disaggregate it and show the heterogeneity of the groups, organisations and movements which 
comprise civil society. This should be accompanied by continued critical reflection about the 
particular group, organisation or network's aims, values and the means employed in 
pursuance of their causes. 

This approach does not apply to NGOs and civil society organisations only. The search for 
criteria to evaluate the legitimacy and value of actions applies to any societal institution in a 
particular governance arena, be it a government authority, UN agency, corporation or business 
organisation. 

7 Others argue that the introduction of civil society in the World Bank and other policy discourses is an 
opportunity. Robert Archer of the UK NGO, Christian Aid, for example, sees it as implicit recognition of the 
need to set limits to the spread of the undiluted free market model. (Archer 1994:10-13). For a cursory overview 
in relation to the use of the term within the UN system, see also NGLS 1997. 
8 The labour and women's movements were transnational already at the beginning of the twentieth century. 
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IBFAN: a transnational citizen action network 

Never doubt that a small group of committed citizens can change the world. In fact, it is the only thing 
that ever has. 

Margaret Mead, anthropologist 

In 1979, when the International Baby Food Action Network (IBFAN) was set up, there was no intention 
of building an organisation, of having a constitution, any head office or a directorship. The people who 
created the network wanted a new kind of international citizens coalition, one where each group and 
each person could do what they were good at and receive help and encouragement from others who 
share the same principles. In a network, nobody can force anybody to do things but all need to be 
committed to do the best they can, and together, they grow stronger. 

Annelies Allain, co-founder of IBFAN" 

History, aim, and structure 

Over the years, a number of networks, groups and church-based organisations have been 
involved in the Code debate. The longest-standing and most important international network 
in this area is the International Baby Food Action Network (IBFAN). It is one of the oldest 
'single-issue networks' that aims to pressure transnational corporations to change what 
network members regard as socially-detrimental practices. 

Networks are a particular organisational form. "A network can provide enhanced support for a 
local initiative and a global issue at the same time. It is a flexible method with which to 
capture a diversity of perspectives and integrate them towards a common goal." (Krut 
1997:48) According to Sylvia Borren, Director of Projects at the Dutch funding organisation, 
Novib, "networking has often be hailed as the modern way of organizing. The women's 
movement started early at networking. Open and informal structures, flexible and quick ways 
of planning and reacting, wide communication networks - many advantages can be 
recognised. Other movements followed - and today, in a world of increasing globalisation, 
networking has become commonplace." (Borren 1998:7) 

The IBFAN network was founded by six organisations - the Arbeitsgruppe Dritte Welt, 
Interfaith Centre on Corporate Responsibility (ICCR), Infant Formula Action Coalition 
(INFACT), International Organisation of Consumer Unions (IOCU), Oxfam and War on 
Want - at the end of the 1979 WHO/UNICEF Meeting on Infant and Young Child Feeding 
(see Chapter 2). Some twenty years later, it has grown to over 150 groups, organisations and 
individuals operating in more than 90 countries. Its aim today is "to improve the health and 
well-being of mothers and their children through the protection, promotion and support of 
breastfeeding and optimal complementary feeding practices, by pressing for full and universal 
implementation of the International Code and subsequent resolutions." (IBFAN 1999b:2) 

Soon after its founding, IBFAN perceived the need for a more formal structure. In 1981, 
immediately following the World Health Assembly which adopted the International Code, 
some 90 IBFAN activist from 38 countries gathered in Geneva to discuss the future of the 
network. Ensuring democratic and decentralised, yet efficient, decision-making and 
information sharing, was an enormous challenge.10 

9 Allain 1998:33 
For more information on the early period of the network see Chetley 1986:101-116; see also Allain 1991 
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The structure which was proposed has remained essentially the same ever since. Today, five 
IBFAN Regional Offices - Africa, Asia and the Pacific, Europe, Latin America and the 
Caribbean, and North America - constitute nodes of information coordination in what has 
been called a fishing-net structure of essentially autonomous and independent organisations." 
In addition, an IBFAN Coordinating Council (IBCoCo) meets every two years or so to 
discuss the general policy framework for the network as a whole, while a Convenor's Support 
Group from within the Coordinating Council deals with urgent issues. There are also several 
specific working groups and an International Boycott Committee. 

To become an IBFAN member, individuals or groups have to work actively for the 
implementation of the International Code and subsequent WHA Resolutions; to communicate 
with the network; to agree not to accept funding from the infant food and related industries; 
and to pledge adherence to a set of agreed principles. Today, IBFAN has seven principles 
expressed in the language of rights: 

1. The right of infants everywhere to have the highest level of health. 
2. The right of families, and in particular women and children, to have enough nutritious 

food. 
3. The right of women to breastfeed and to make informed choices about infant feeding. 
4. The right of women to full support for successful breastfeeding and for sound infant 

feeding practices. 
5. The right of all people to health services which meet basic needs. 
6. The right of health workers and consumers to health care systems which are free of 

commercial pressures. 
7. The right of people to organise in international solidarity in order to secure changes which 

protect and promote basic health.12 

Changes overtime 

There have been a number of important changes over the past twenty years in the IBFAN 
network, particularly in the groups comprising the network and its gender composition. Co-
founder Annelies Allain notes: 

None of the six groups which collectively started IBFAN were health groups. They 
worked on development and trade issues, consumer rights and ethical investment 
concerns. They knew little about babies, nutrition, infection and the like. But they 
knew about marketing, hunger, poverty and inequality. When they met up with 
doctors and nurses who could explain the effect of bottle feeding, the causes were 
quickly lined up. (Allain 1998:33)13 

By the 1981 IBFAN meeting, the network had begun to expand and to change. Participants 
included breastfeeding promotion groups from Sweden, Norway, Kenya and Trinidad, (see 

' ' In the fishing-net model, "each knot in the net represents a member group or individual, all of which are 
linked together and interact without having a centre. Often this develops so that one or more of the knots become 
motor groups or coordinating groups for the network or for certain activities." (Karl 1998:23) 
12 For IBFAN's five aims and objectives agreed upon at the 1981 Congress, see Chetley 1986:104. For more 
information on the Network and material relevant to campaigning on the infant food issue, see e.g. IBFAN 
1999c, IBFAN 1999b, Linnecar 1997; see also Allain 1998, Allain 1999 and BFHI News January/February 1999 
13 At the time, anti-Apartheid boycotts against companies and banks which operated in South Africa were at 
their height. 
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Chetley 1986:183) African groups found it important from the outset to link the regulation of 
the marketing of breastmilk substitutes to support for women in breastfeeding. Today, there 
are 38 IBFAN groups throughout Africa with this dual focus. Many of them now are deeply 
concerned about the way the infant food industry is using the HIV/infant feeding dilemma to 
push their products (see Chapter 5) (BFHI News 1999b:3) 

The link between support for breastfeeding and promotion of the International Code was 
strengthened further by the adoption of the Innocenti Declaration in 1990 and the launch of 
the Baby-Friendly Hospital Initiative in 1991. Many people who received training as part of 
these policy initiatives subsequently joined IBFAN or the World Alliance for Breastfeeding 
Action (WABA) (see Chapter 4). 

In the early 1990s, the IBFAN network expanded in Central and Eastern European countries 
and the former Soviet Union. The profound changes taking place in the economic and 
political structures of these countries meant that corporate watchdog and other civil action 
groups were set up at the same time as transnational corporations entered these new markets. 
A race ensued between them. On the one hand, companies used marketing methods which had 
been restricted in the rest of the world and lobbied governments for weak marketing 
regulation. IBFAN, on the other, informed health professionals, government officials and 
citizens from newly-founded consumer and other social action groups about the risks of 
inappropriate marketing and provided training in Code implementation and monitoring. A 
decade later, the race is not yet over. Of particular concern was the discovery that infant food 
manufacturers have used financial crises in the region as well as the wars in Bosnia, Kosovo 
and Chechnya to promote baby foods under the guise of humanitarian aid and to build a good 
image of companies donating in their own back yard. (IBFAN 1996; BFHI News 1999a:l,6)14 

Many more health professionals from the former communist-ruled states have joined IBFAN 
than from Western European countries. IBFAN Europe's scientific adviser, Nancy-Jo Peck, 
believes that this difference in behaviour can be explained by the entrenched financial ties 
between Western European paediatric and midwifery associations and infant food 
manufacturers; such ties mean that these health professionals find it difficult to contemplate 
fulfilling IBFAN's membership criteria of not accepting funds from the infant food industry.15 

In the early 1980s, when the focus of the network was on campaigning for an international 
code for infant food TNCs, the ratio between men and women in IBFAN was about 40 to 60. 
Today, the majority of this corporate watchdog and awareness raising network are women, 
possibly because the increased politicisation of breastfeeding support groups has led to more 
women joining in the campaign against harmful marketing practices. (Allain 1998:35) An 
additional explanation might be that the pay of the employees in some of the coordination 
offices is relatively low.16 Whatever the reasons, this composition belies a commonly-held 
view that women are less politically aware or active than men. Women also play an important 

14 The Ad Hoc Group on Infant Feeding in Emergency commented: "In emergencies, the adequate supply of 
appropriate food is obviously of fundamental importance. A common belief is that in emergencies it is infants 
who are at greatest risk of becoming malnourished - but this is not true of breastfed infants. The ability to 
breastfeed is robust, even in the face of constraints ..." (ENN 1999) For optimal infant feeding in emergencies, it 
makes most sense to focus on the provision of adequate nutrition and support to the mothers of the infants. In 
cases were alternatives are required, it is imperative that several conditions are met to ensure the infant's survival 
in potentially crowded circumstances where infection is rife. For more information, see e.g. IBFAN 1996; ENN 
1999 
15 Interview with Nancy-Jo Peck, Scientific Advisor to IBFAN/GIFA, June 2000 

While many other network members work on a voluntary basis. Id. 
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part in other international single-issue networks such as Health Action International and the 
Pesticide Action Network. 

It may well be, however, that some men who were IBFAN members moved on to other issues 
as the infant food debate shifted from being one of Third World solidarity towards a women's 
right to breastfeed. In the words of Annelies Allain, "it is easier to campaign over dead babies 
than over women's rights." 17 Yet it would be wrong to understand the issue simply as a 
women's issue (although all 'women's issues' are ultimately highly political issues). British 
international relations scholar Peter Willets pointed out that at a time when his discipline 
focused on the East/West Cold War issue and made a distinction between "the 'high politics' 
of security, diplomacy and national prestige" and the "low politics" of economic and social 

No doubt some might regard the baby food issue as unimportant. It would be difficult 
to find an issue more removed from the nuclear arms race and East/West relations than 
how babies are fed. It concerns women and children and is not of significance to 'real' 
men. Yet, in terms of danger to human life, which is one of the standards used to 
assess the importance of East/West relations, baby foods are also important. Misuse of 
dried milk has almost certainly resulted in a similar number of deaths to those killed in 
all the wars since 1945. 

Economic and social issues do not belong to some secondary realm of 'low politics'. 
Baby feeding matters a great deal, it has been a high priority issue for many people 
and has involved top-level government officials and politicians. There has also been 
progress derived from the technical and moral strengths of the arguments put by 
ordinary people working against entrenched economic and political interests, (in 
(Chetley 1986:viii-ix) 

IBFAN's activities 

For many ordinary people today, the infant food issue and the Nestlé boycott are closely 
connected. In fact, IBFAN has always run on "two tracks": direct company campaigns and the 
promotion of regulation of the industry via the International Code. Both these tracks are 
regarded as complementary means of protecting babies and infants from the harms of 
inappropriate marketing of breastmilk substitutes. (Allain 1998:34) 

The work of IBFAN groups at national, regional and international levels has encompassed a 
wide variety of activities. Network members have, among others: 
• coordinated company boycotts; 
• raised the issue at shareholder meetings; 
• organised letter campaigns to support governments in the face of industry resistance to 

Code implementation; 
• raised and maintained public awareness on the need for regulation of marketing of 

breastmilk substitutes; 
• produced public educational material ranging from material for the general public to 

material for health professionals and the infant food industry; 
• researched and published regular Code monitoring reports; 

' Annelies Allain, Director International Code Documentation Centre, IBFAN Penang, personal 
communication, December 2000 
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advocated full Code implementation with governments and regional bodies, such as the 
EU; 
trained government officials from nearly 100 countries in Code implementation; 
participated in debates at the World Health Assembly and other relevant meetings (such as 
those of the FAO's Codex Alimentarius Commission, which has become more significant 
since the World Trade Organisation recognised it as the "provider of science-based food 
standards");18 

advocated the implementation of UN Conventions, including the Convention on the 
Rights of the Child; the Convention on the Elimination of All Forms of Discrimination 
Against Women; and the Conventions of the International Labour Organisation, as they 
relate to the rights of women to breastfeed their child and to access to accurate 
information on infant feeding; 
trained health workers for the Baby Friendly Hospital Initiative (BFHI); 
networked and cooperated with other civil society organisations, such as Consumers 
International, the World Alliance for Breastfeeding Action and numerous breastfeeding 
support groups, as well as with health professionals, government authorities, and 
intergovernmental agencies, in particular UNICEF and WHO. 

Impact of IBFAN 

Agenda setting 

To evaluate the impact and usefulness of such dispersed structures as transnational citizen 
action networks, agenda setting can be used as one criterion because it is often considered an 
important function of civil society organisations. (Krut 1997:25) 

Indeed, IBFAN and its predecessor groups played an essential part in bringing - and keeping 
-both the Code and the issue of appropriate infant feeding onto the public agenda. As the late 
Executive Director of UNICEF, James Grant, said in the mid-1980s: 

it was the voluntary organisations that did the pioneering work ... [to make 
breastfeeding] an acceptable topic for governmental action. WHO and UNICEF, I 
regret to say, would never have gotten into this, but for the fact that the field was made 
an acceptable one for discussion, (quoted in Allain 1986:8) 

Both UNICEF and WHO have commended IBFAN and other non-governmental 
organisations for their role in Code monitoring. (UNICEF 1997b; Türmen 1998a:l;3)19 

WHO's Director-General Gro Harlem Brundtland said at a roundtable discussion in 1999 with 
consumer and community-based non-governmental organisations: "I am quite convinced that, 
were it not for groups like yours, the International Code of Marketing of Breastmilk 
Substitutes would: 
• never have been developed in the first place; 

(Randell 1995:40). For a discussion about this change in status and the problems of representation of 
consumer and developing country perspectives, see e.g. Lehners 1998; WEMOS 1998 

When UNICEF commended the Interagency Group of Breastfeeding Monitoring (IGBM) on the quality of its 
1997 Cracking the Code monitoring report, it noted that this report "vindicated" the regular monitoring activities 
by IBFAN and proposed that "IBFAN and other nongovernmental organisations that regularly fulfil the 
monitoring role assigned by the World Health Assembly to NGOs be given renewed encouragement to continue 
monitoring compliance with the International Code." (UNICEF 1997b) 
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• if developed, it would probably never have been as strong as it is; or 
• applied as widely, and as well, in so many countries." (Brundtland 1998b) 

In 1998, IBFAN received the Right Livelihood Award, the alternative Nobel Prize, for "its 
committed and effective campaigning over nearly 20 years for the rights of mothers to choose 
to breastfeed their babies, in the full knowledge of the benefits of breastmilk, and free from 
commercial pressures and misinformation with which companies promote breastmilk 
substitutes." (Right Livelihood Award 1998) 

Influencing corporate practice 

IBFAN continues to regard company campaigns such as the Nestlé boycott and pressure for 
effective regulation of the marketing of breastmilk substitutes via the Code as important parts 
of an interlinked and integrated strategy. (Allain 1998:34) This reflects the experiences of 
citizen groups which want to change corporate practice, not simply corporate rhetoric. 

The Boycott 

When the infant food issue was first raised internationally, business leaders themselves put 
boycotts at the top of their list of "most effective techniques of the consumer movements to 
use." (Sentry Insurance Co. 1977) When the late UNICEF Director James Grant was asked 
why infant food companies seemed to be willing to change their policies and practices of 
distributing free supplies of infant formula, he answered categorically: "Because of the 
Boycott", (quoted in CIIR 1993:30). (see Box 10) 

Almost all public relations textbooks mention the Nestlé Boycott as a prime example from 
which companies can learn. It was described in 1985 by a PR newsletter as "the largest 
consumer boycott ever - involving more than 700 churches and activist groups worldwide." 
Marketing lecturer Craig Smith noted in his assessment of the effectiveness of various types 
of consumer pressure for corporate accountability: 

The success of the [Nestlé] boycott has been attributed to its economic impact but, 
more importantly, its damage to the corporate image, its impact on management 
morale, and the cost of giving management attention to it. Its success was such that it 
has been proposed as a model or example for other similar campaigns. (Smith 
1990:250) 

Negative publicity 

As pointed out in Chapter 4, relatively few countries have implemented the Code in its 
entirety, and many lack company-independent monitoring procedures or sanctions which 
would have any real effect on most transnational corporations. Competitive pressures on baby 
food manufacturers have not decreased over the past twenty years of economic globalisation. 
Yet corporate marketing practices have improved since the mid 1970s when the infant feeding 
issue was brought onto the public agenda. It can be argued that the boycott, together with 
public monitoring and public disclosure of corporate failure to conform to the Code, has been 
one of the most effective mechanisms of making corporations change their marketing 
practices. 
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Regulatory debates can also be seen as a contest over favourable public opinion. Corporations 
are sensitive to 'negative publicity' - to naming and shaming - which they can now expect if 
their violations of internationally-agreed norms are made public. Since citizen groups started 
putting the public spotlight on the infant food industry, the communication arena itself has 
changed. Two seasoned PR professionals stressed after the 1999 UK Advertising Standard 
Authority (ASA) ruling against Nestlé: 

The problem that all these companies are facing is that information about their 
activities is becoming ever more available. If you go back ten to 20 years it was hard 
to see what the companies were doing. Now the media has made them much more 
transparent, (quoted in Wilkinson 1999b:28)20 

Corporations know that negative publicity may translate into a negative reputation, such as 
being perpetrators of 'commerciogenic malnutrition' or of being 'baby killers', which may 
have a host of financial and political consequences, one of the most immediate being 
increased calls for tighter external regulation. 

Codes as means of raising public awareness and debates 

When the usefulness of public 'command-and-control' regulation is compared to that of 
corporate self-regulation by means of company codes, the accomplishments of external 
regulation are often assessed by counting the number of countries adopting the particular 
regulation.21 As already argued in Chapter 4, this yardstick does not provide a complete 
picture. The usefulness of an international regulatory code should be assessed not only in 
terms of the number of countries which have implemented it. Codes also have important 
functions in terms of being tools to raise and maintain public awareness about particular 
issues, to help build public pressure on corporations to change those practices which are 
detrimental to society, and to raise a general debate about standards for corporate conduct. 

When the International Code of Marketing of Breastmilk Substitutes was being drawn up, the 
infant food industry advocated either the use of its own voluntary industry code or the 
elaboration of broad international principles and more specific codes to be worked out 
between industry and governments of the various countries, (see Chapter 2 and 3) Those 
drawing up the Code resisted such proposals. 

Since the drive towards international regulatory codes went into reverse in the 1980s and 
early 1990s, governments, UN agencies and many civil society organisations have been 
moving towards industry self-regulation and so-called co-regulation as a more 'pragmatic' 
approach at both national and international levels. But keeping the focus of public policy
making and public awareness on the formulation and implementation of a universal code 

Statement by Marjorie Thompson, Director of Cause Connection, the 'cause-related marketing arm' of PR 
firm Saatchi and Saatchi, and Hamish Pringle, former vice-chair of the same company. Their advice was not to 
react to the ruling but to stress investments in corporate philanthropic projects instead. As Thompson said, "You 
are building a surplus account for the times when you have a crisis." (quoted in Wilkinson 1999b:31 ) This 
dissertation does not explore the role of another important player in the infant food debate: the mass media and 
medical journals. 

In most assessments of the 'success' of codes, moreover, insufficient attention is paid to assess the quality 
and effectiveness of the monitoring and enforcement arrangements. 
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formulated within the public domain has a number of advantages. Had policy-makers yielded 
to the proposals of the infant food industry - either to let the industry regulate itself or to work 
out voluntary agreements with national governments - and had not adopted the International 
Code, the debate would have become fractured and privatised to such an extent that effective 
international citizen action on transnational practices would have been much more difficult. 
Without the weight of the World Health Assembly behind the marketing Code, IB FAN and 
others would have found it harder to campaign for national Code implementation and national 
authorities could not have called for the support of UN agencies. 

The same could be said about current trends within, and pressure on, citizen groups to move 
towards co-regulatory arrangements with transnational corporations instead of pressing their 
governments to work on international regulatory codes under the auspices of UN agencies. A 
1996 study on the campaigns conducted by European NGOs on transnational corporations, 
published by the London-based Catholic Institute for International Relations (CIIR), 
cautioned: 

The system of voluntary codes of conduct needs to be questioned from a long term 
perspective, since it gives in to the TNCs' strategy that aims to keep control of TNCs 
out of public/governmental hands. It also presents practical problems: how would 
thousands of corporate codes of conduct with independent monitoring bodies be 
followed up? (vander Stichele and Pennartz 1996:47) 

A proliferation of codes of corporate conduct would certainly increase difficulties not only of 
monitoring but also of using them as tools to raise public awareness about the practices of 
corporations operating transnationally. Just the one International Code helped to focus the 
infant food debate on appropriate universal standards for the marketing of breastmilk 
substitutes and thus helped to focus policy action, and public vigilance and pressure. 

As a recent UNRISD paper on Business Responsibility for Sustainable Development stated: 

Perhaps the most significant concern with some forms of voluntary initiatives and 
partnerships is that they may serve to weaken key drivers of corporate responsibility, 
namely governmental and intergovernmental regulations, the role of trade unions and 
collective bargaining, as well as more critical forms of NGO activism and civil society 
protest. If one examines the history of corporate environmental and social 
responsibility, and some of the major reforms of corporate policies and practices -
from the early 1900s when Ford and others in the United States introduced improved 
working conditions, to the post-World War II years, when social welfare legislation 
was scaled up in Europe to the early 1980s when the International Code of Marketing 
of Breastmilk Substitutes was adopted, to the recent response of Shell to 
environmental and social issues - one or a combination of these factors has been 
crucial. (Utting 2000:34)22 

22 For a summary of broader political concerns about the shift towards so-called multistakeholder partnerships 
from a public policy perspective, see Utting 2000:32-34. Concerns include: changing the agenda of the public or 
NGO 'partner" through cooptation; self-censorship and reduced freedom of expression among officials of 
international agencies; 'institutional capture' of the public agency by corporate interests; weak criteria in the 
selection of corporate 'partners'; splitting alliances and activist institutions including instigating divisions 
between UN agencies; weakening the 'key drivers' of corporate responsibility: governmental and 
intergovernmental regulation, collective bargaining, and NGO activism and civil society protest. 
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These broader societal and political functions of publicly-devised regulatory codes are often 
overlooked. UNCTAD states in an assessment of the international debates during the 1970s 
and early 1980s: 

The negotiations over codes of conduct, whether ultimately successful or not, were 
instrumental in defining areas of common understanding over the proper conduct of 
transnational corporations and in clarifying the standards for their treatment. 
(UNCTAD 1996a:xxiii) 

Corporate watchdog groups and the state 

If markets are not perfectly self-correcting, then the only check on their excesses must be extra-market 
institutions. These reside in values other than market values, and in affiliations that transcend mere 
hedonism and profit-maximization. To temper the market one must reclaim civil society and 
government, and make clear that government and civil vitality are allies not adversaries. 

Kuttner 199923 

Usurping the role of governments? 

The infant food industry has reacted to IB FAN monitoring of its practices by claiming that the 
network is "usurping the sovereignty of national states."24 Similar accusations have been 
levelled at the civil society organisations which protested against the dominance of corporate 
interests in global policy-making at the November 1999 WTO meeting in Seattle and 
subsequent multilateral economic forums. 

It is certainly useful to reflect on how citizen groups can best contribute to democratic 
decision-making in a globalising world without weakening those states which aim to act in the 
public interest.25 But to level a blanket accusation that citizen action undermines nation-states 
does not help this analysis. Riva Krut stressed in her study on the influence of civil society 
organisations in international decision-making: 

It is not the function - nor usually the intention - of civil society organisations to 
usurp the functions of governments. Its role may be to shape and steer public issues 
and public officers, to monitor the implementation of public policy, to deliver 
humanitarian relief. Its mission may be to ensure that governance is democratic, 
accountable, transparent, inclusive, participatory and equitable. In this sense, domestic 
civil society relies on a strong state which functions best under strong government. 

23 Kuttner 1999:362 
24 The Infant and Dietetic Foods Association, for example, stated in a press release referring to IBFAN's 1998 
monitoring report: "The WHO Code recommends that Governments should give 'effect to the principles and aim 
of the Code as appropriate to their social and legislative framework, including the adoption of national 
legislation, regulations or other suitable measures.' This means that individual governments can produce their 
own codes or regulations, which may differ from the WHO Code depending on national circumstances. Indeed 
many of the countries involved in the IBFAN report have their own codes or regulations to which companies 
must comply. By continuing to suggest that their subjective interpretation of the WHO Code has greater status 
and importance than the considered views of the national authorities, IBFAN is usurping the sovereignty of 
national governments." (idfa 1998) 

5 Business associations are not urging a corresponding debate about whether TNCs undermine states. 
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Global civil society, in parallel, would rely on strong national government and strong 
international governance from a reformulated United Nations. (Krut 1997:3) 26 

With reference to citizen groups and organisations, UN General-Secretary Kofi Annan, has 
stressed: 

We know from experience that neither the United Nations, nor individual States, can 
by themselves meet the challenges of the 21s t century. We know that civil society's 
participation is essential... We know this because healthy and democratic societies are 
ultimately the product, not the creator, of a strong civil society. The same applies to a 
healthy and democratic international community ... So we need partnerships: 
partnerships that will allow democratic participation in decision-making; that will 
encourage Governments to take bold measures or enable them back down from their 
mistakes; that will help UN missions operate with integrity ... (quoted in (Foster and 
Anand 1999:xiii) 

The business discourse about pressure groups usurping the role of governments omits to 
mention, moreover, that the rise of transnational corporations has been a major challenge to 
the sovereign decision-making powers of states, a rise which has in turn been an important 
stimulus to the rise of transnational civil society organisations. In the words of Krut: 

The authority and competence of the state ... is also challenged by globalisation. As 
national and international government declines in authority and international economic 
institutions leap into the space of government, civil society not only has to grapple 
with what a democratic system of global governance may look like, but has to do so in 
the absence of active players willing and able to take on the executive roles of 
governance. Along with the incompetence of the state to deal with global issues, some 
civil society activists perceive a failure of will. (Krut 1997:4) 

Moreover, industry's claim reflects a narrow view of the setting, monitoring and enforcement 
of rules in democratic societies. Civil society organisations which strive for the external 
regulation of transnational corporations are not usurping the role of states but complementing 
it. So were UN agencies when they strived for international regulation but were warned by 
TNCs not to behave as 'supranational regulatory bodies'.27 Limiting harmful corporate 
activities has never been the exclusive domain of governments. Checks and balances on 
corporations in Western industrialised states have rarely been established simply because state 
authorities thought they were needed. In many cases, the need for regulation was first 
articulated within the public sphere.28 (see Chapter 1) 

26 Knit also points out that transnational corporations have become some of the major actors who frame global 
rules in "a spirit different from that of the UN Charter." (Krut 1997:24) 
27 This was the term used by the pharmaceutical industry when it lobbied against WHO regulation of its 
marketing practices in the mid 1980s. (Chetley 1990:87) 
28 Economist Robert Kuttner says of the role of citizen participation in rule-setting: "The issue of how precisely 
to govern markets arises in libertarian, democratic nations like the United States, and deferential, authoritarian 
ones like Singapore ... Rule-setting and the correction of market excesses are necessarily public issues ... The 
highly charged question of the proper rules undergirding a capitalist society pervaded political discourse and 
conflict throughout nineteenth-century America ... Norms that encourage informed civic engagement increase 
the likelihood of competent, responsive politics and administration, which in turn yields a more efficient mixed 
economy ...". (Kuttner 1999:331 ) 
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As far as implementation of the Code at national level is concerned, IBFAN and other civil 
society groups often had a dual role towards the state and relevant international agencies: 
prompting them to take action, and supporting them against industry resistance to regulation. 

As far as monitoring industry practices are concerned, meanwhile, IBFAN could not 'usurp' 
the function of the state in those countries which have not set up appropriate monitoring 
systems in the first place. Even in the best functioning state system, however, there will 
always be a place for civil 'watchdog' groups to monitor whether corporations respect ethical 
principles. 

In fact, every individual citizen has the right to watch how corporations conduct their business 
and to denounce loudly those who harm societal interests. Vigilant, active citizens - a vibrant 
'public sphere' - are the very essence of a democratic society. It is all the better if citizens 
organise to increase their effectiveness in keeping watch over corporate behaviour. 

If such organising sometimes causes frictions not only with corporations but also with public 
authorities, this should not be regarded as problematic. As US economist Robert Kuttner 
reminds us in his analysis of the political pre-conditions for good and effective regulation of 
the market: "Strong civic institutions help constitute the state, and also serve as a 
counterweight against excesses both of state and market." Kuttner is predominantly concerned 
about the tendency of big corporations to infringe into areas where they do not belong: 

Unless we want our republic to degenerate into a new plutocracy - and oligarchy of 
the wealthy and fortunate - we face a twin challenge: to keep the market from ruining 
the polity and to renew the institutions of healthy civic and political life. (Kuttner 
1999:331,348) 

Pressure groups and legitimacy 

Compared to TNCs and their PR apparatuses, IBFAN groups are tiny. Even the network's 
regional co-ordinating offices do not have more than a handful of people working in them. 
Many IBFAN members work on a voluntary basis. When international relations scholar Peter 
Willets investigated how small, overworked and under-funded groups had managed to change 
the practices of powerful economic and political actors, he concluded that one of the pressure 
groups' greatest assets was their "ability to mobilise legitimacy." (Willets 1982:24) And, 
indeed, legitimacy is an important political power resource. 

It is thus not surprising that the infant food industry tends to pay less attention to rebutting the 
content of the criticisms made against it and more on stripping their critics of their legitimacy 
and positive reputation. Members of the International Chamber of Commerce, for instance, 
have not only called for greater industry involvement in shaping the global economy: they 
have also increased their calls to investigate the role of "activist pressure groups" in the UN 
system and to look where their funding comes from.29 

Nestlé's CEO Helmut Maucher, for example, now distinguishes between "activist pressure groups" and 
"responsible NGOs". While heading the International Chamber of Commerce (ICC), he complained at the first 
Geneva-Business Dialogue about "exaggerations and irrational arguments in environmental politics, due to 
single issue groups that know nothing and have no responsibilities." (quoted in CEO 1998:4-5) He also asked 
"How are they financed and what do they stand for?" (quoted in Williams 1998) 
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While it is important not to romanticise civil society organisations or NGOs, it is also 
important to consider who is questioning their legitimacy and why. Civil society groups, like 
other social actors, are a diverse community. Like other actors, they are not perfect; they may 
get involved in self-serving activities; they may make mistakes. Like any other societal actor, 
civil society groups have to prove their legitimacy continuously by demonstrating their 
commitment and contribution to the benefit of the world's people. And just like any other 
societal group, civil society groups should be assessed according to their deeds, the aims 
which they pursue and the means which they employ. 

Discussions about the yardsticks by which to judge the actors - be they civil society groups, 
governments, UN agencies or corporations - involved in global decision-making are still 
ongoing. Reform of current systems of global governance is still under discussion. Criteria 
such as 'trust' and 'mutual benefits' are clearly inappropriate criteria for decision-making in 
the regulatory arena. They should be replaced by 'transparency' and 'societal benefits' or 
'public interests'. As to the international regulation of corporations, there is an urgent need to 
explore how to recreate an institutional structure providing UN member countries and citizen 
action groups with much-needed insights into the operations and structure of TNCs, and how 
best to protect and promote public interests in a globalising world. 

According to the UNDP 1999 Human Development Report, the task of building more 
democratic global institutional and procedural arrangements for the twenty-first century 
encompasses "putting human concerns and human rights at the centre of international policy 
and action" and ensuring that the reform is "driven by concern for people, not for capital." 
(UNDP 1999:98)30 

Civil society organisations and the regulation of corporations 

This chapter has summarised the role played by IBFAN in the regulation of the marketing 
practices of the infant food industry. It has argued that the international citizen alliance 
brought the issue onto the public agenda and influenced corporate practice through 
awareness-raising and the building-up of public pressure. It has contended that IBFAN does 
not usurp the role of states, and that this network has exercised a legitimate and crucial 
function in societies as, historically, growth and expansion of corporations has gone hand-in-
hand with struggles to prevent harmful industry practices. 

Caution should also be exercised when considering the opposite of the 'usurping the state' 
discourse, namely, advocacy that states should abdicate their rule-setting and monitoring 
functions altogether and hand them over to civil society organisations (enforcement through 
sanctions does usually not figure in this discourse). Much of the current neoliberal governance 
discourse, for example, implies that, as citizen groups have successfully influenced corporate 
practices, this task is best left to them and, better still, performed in cooperation with industry. 

As argued in Chapter 1, there are areas where co-regulation with industry may be sufficient 
and useful. But there will always be spheres of the economy that need tight and effective 
outside regulation. For twenty years, IBFAN has raised the issue of the harmful marketing of 
breastmilk substitutes and revealed continued violations of the International Code. "We 
thought that when the Code was passed the manufacturers and marketing people would do the 

1 For additional proposals, see UNDP 1999:98 
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right thing," says Nancy Jo Peck, a member of IBFAN since its inception. "Unfortunately, 
little has changed." (BFHI News 1999c:2) 

Most similar issue networks would probably agree that the task of monitoring corporations 
has often stretched their human resources to the limit. Even less reliance on the state and 
international agencies than today would in fact run counter to what IBFAN and similar groups 
have been striving for over two decades: an efficient system of state regulation, backed up by 
regional and international institutions, in which the role of civil society organisations would 
be to compensate for the unavoidable limits and shortcomings of such a system. 

Establishing efficient systems of regulation of transnational corporations thus entails 
recognition of the role of so-called radical civil society organisations. It also entails ensuring 
that such groups have access to the relevant public fora and a more secure funding base than 
they have currently. More generally, it means further reflection within the international 
community about global institutional arrangements in which states are effectively backed up 
by a reformulated and strengthened UN and other institutions such as the International 
Criminal Court and a revived UN Centre on Transnational Corporations in their efforts to 
come to grips with those corporations which have grown beyond their national boundaries. 
This is not a question of economic power. It is, above all, a question of lucid analysis and 
political will. 

It is often said that setting up regulatory systems is beyond the economic means of many 
states and the UN agencies. If so, why not demand that transnational corporations refrain from 
further eroding tax systems world-wide?31 Why not demand that they stop pressuring states -
and in particular the UN's main contributor, the United States - to cut UN funds whenever a 
UN agency engages in international regulatory efforts? Why not demand that governments sit 
together to strategise how to reverse the massive income redistribution from poor to rich? 
Why not create a people-oriented Economic Security Council as part of the proposed reform 
of the UN system? (CGG 1995:342) 

Public institutions should take a fresh look at how to create institutional and decision-making 
arrangements which truly serve their citizens, with a special emphasis on the needs of the 
poor, marginalised and vulnerable, arrangements which would ultimately also ensure that 
public authorities and corporate watchdog groups would have the resources to perform their 
functions properly. 

The International Monetary Fund (IFM) estimates that the amount of funds which have been placed by 
businesses and rich citizens into tax-free offshore accounts alone amounts to around S8 trillion, which is 
equivalent to the GDP of the United States. Proposals have been made to deal with the problems of tax evasion 
by creating a World Tax Organization. Another problem will be dealing with tax-competition - the legal 
economisation of taxes where businesses play governments off against each other. Some experts suggest that 
tax-competition in the liberalised economy may in the future drive corporate tax rates to zero, (for more details, 
see UNRISD 2000:31-35) 
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Box 10: Boycotts as a democratic, participatory means to 
campaign for social justice 

Boycotts are a particular means of putting pressure on a company. For political scientist 
Michèle Micheletti, they are an important aspect of "political consumerism" - a type of 
political participation where consumers choose their products on the basis of non-economic, 
political attitudes and values. (Micheletti 2000:3)32 

Campaigning for changes in the marketing practices of transnational corporations requires 
considerable amounts of knowledge, skill and time which would overburden many ordinary 
citizens. Boycotts are an ideal means for them to press for social justice in the marketplace. 
All they have to do is to refrain from buying specific products. Boycotts are educational and 
participatory. They bring the issue of unethical corporate practices right into the homes of 
many ordinary citizens. They provide information about the complexity of the structure and 
operations of transnational corporations, and provide people with an immediate means of 
expressing their dissatisfaction. 

If globalisation has involved the spread of neoliberal laissez faire market thinking and 
Western consumer culture, it has also been accompanied by an expansion of resistance to this 
culture, expressed by the consumer action and ethical investment movements. Corporations 
have to be wary of a direct loss of income as a result of boycotts and the indirect impacts of 
such boycotts on shareholders, corporate stockmarket value, corporate image, and employee 
loyalty and morale. Marketing lecturer Craig Smith called for a distinction between a 
boycott's effectiveness and its success: 

Effectiveness refers to the boycott actually working, and in many boycotts this means 
economic impact. Success, however, refers to the boycott achieving its objectives ... 
success is usually conceived as involving acquiescence to a set of demands. (Smith 
1990:276) 

Social action groups, church and other organisations have been boycotting a number of infant 
food corporations since they brought the issue of the 'bottle-baby disease' to public attention. 
Nestlé, for example, has been the target of a consumer boycott since 1977 (except for four 
years between 1984 and 1988 when action groups believed the company promise that it would 
stop handing out free supplies). 

There are now boycott groups in 20 countries. The International Nestlé Boycott Coordinating 
Committee (INBC) states that an end to the boycott depends on Nestlé's practices: "(INBC ) 
has a standing agreement to meet with Nestlé collectively to discuss ending the boycott, when 

32 For more information about boycotts as an important historical means to work for social justice in the United 
States as a "weapon of the weak" , see also Friedman 1999. 
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the company has anything meaningful to put forward to demonstrate a change in its policy 
and practice. This has yet to happen." (IBFAN 1999d:7)33 

- For further details about the Nestle boycott - including why the campaigners see the 1984 suspension of the 
boycottas major mistake see e.g. Chetley 1986:128-199; Allain 1991:30-32; Smith 1990:247-250. Fora details 
about Nestlé's strategy to break up the boycott - among others by using UNICEF as "honest broker" - see Sethi 
1994:291-318; and Stauber and Rampton 1995:51-53 
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IV. FINDINGS AND DISCUSSION 

INTERNATIONAL REGULATION OF TNCS 
Issues raised by the infant food debate 

Governance is not government - it is the framework of rules, institutions and practices that sets limits 
on the behaviour of individuals, organisations and companies. 

UNDP Human Development Report, Globalisation with a Human Face, 1999' 

How can the international human rights, developmental, environmental, social, gender and labour 
norms developed through UN forums be implemented through governance which is transparent, 
accountable and democratic? 

John W. Foster, Professor on Human Rights, 19992 

This dissertation has analysed the process of formulation, adoption and implementation of the 
International Code of Marketing of Breastmilk Substitutes from the 1970s up to the present 
day. The aim of the case study has been to draw out key issues to reveal potentially 
underexplored ways to rein in more effectively those corporate practices which conflict with 
people's well-being and with other fundamental human rights and social concerns. 

The infant food example is relevant to more general issues about the international regulation 
of TNCs because it is one of the longest-standing efforts to regulate an industry sector 
internationally. The Code is one of the few international codes adopted under the aegis of the 
UN at a time when binding international regulation of TNCs was regarded as an important 
means of making transnational corporations accountable to the countries in which they 
operate. 

The climate for international regulation has significantly changed since then. Today, opinions 
range from assertions that the policy thrust should be towards working with big business on 
frameworks of'good corporate governance' and voluntary 'codes of conduct' to calls for 
resuming the work to establish a coherent web of mandatory regulatory frameworks for 
transnational corporations. 

While some actors support the shift towards co-regulation with industry and industry self-
regulation because they believe industry statements of commitment to corporate 
responsibility, others advocate co-regulation simply because it is regarded as more pragmatic 
than pressing for international regulation of transnational corporations. And, indeed, political 
and economic power balances over the past 30 years have certainly shifted away from such an 
endeavour in many ways. Is it at all possible to implement public regulatory arrangements 
which effectively prevent, or at least minimise, harm stemming from the activities of 
transnational corporations? Is there anything else to be considered which might increase the 
chances of success? 

To gain some insights into these questions, this dissertation has conceptualised debates about 
the international regulation of transnational corporations as contested processes involving 
specific actors with differing interests and differing power resources in a precise context. It 

1 UNDP 1999:34 
2 Foster 1999:461 
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has put a particular spotlight on two major actors in the infant food debate: transnational 
corporations and transnational citizen organisations.3 

The regulation of marketing of breastmilk substitutes: 

Selected conclusions 

1. The international regulation of the marketing of breastmilk substitutes would not have 
become an issue on the international policy agenda without the involvement of civil 
society organisations. 

2. The formulation and adoption of the International Code of Marketing of Breastmilk 
Substitutes was characterised by heated controversies. Infant food manufacturers and 
several industrialised countries, in particular the United States, opposed a tightly-worded 
Code with a strong legal status. Such a Code might have been achieved if those involved 
had been stricter about industry involvement in the process of Code formulation and if 
they had not shied away from voting for a stronger legal form - a WHO Regulation 
instead of Recommendation. 

3. The Code has been implemented in more than one hundred countries - albeit often in 
ways which fall below commitments made at the time of the Code's adoption in 1981. 
National implementation of the Code has been hampered by several factors: 

• legacies from the process of Code formulation and adoption; 
• the continued resistance of infant food manufacturers to strong external regulation 

(evidenced by their reinterpretation of the Code; interference with national 
implementation; insistence on being an integral part of law drafting and monitoring 
committees); 

• a deteriorating climate for industry regulation under a neoliberal economic framework at 
international and national levels. 

4. These obstacles have been overcome at the international and national level in various 
ways. Countries have been able to implement legislation and other regulatory measures 
based on the Code or to upgrade existing national measures, in spite of industry resistance. 
Important factors in this endeavour have been political will, and support from UN 
agencies and civil society groups (and health professionals). In many instances, civil 
society groups have filled in for international and national authorities or have 
complemented them. 

5. Linking advocacy for regulation of the marketing of breastmilk substitutes to the 
Convention of the Rights of the Child opened up new avenues for Code implementation. 
Linking with the United Nation's Working Group on transnational corporations and 
human rights might make the International Code still more effective - especially if there 
are additional political efforts to make TNCs legally accountable to the International 
Criminal Court. 

Additional insights into the actual processes of regulation at international and national level may be gained by 
studying the role of go vernments, UN agencies, health professionals and the media more closely. 
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6. There is a continued need for the effective regulation of the inappropriate marketing of 
breastmilk substitutes for several reasons: 

• Knowledge gained over the past 20 years about the benefits of breastfeeding, especially 
exclusive breastfeeding, indicates that the practice is even more beneficial to children's 
survival and development than previously thought. It is thus more important than ever to 
prevent those promotional practices which lead to the displacement of breastfeeding by 
artificial feeding. Ensuring that infants who could benefit from breastmilk are not 
deprived of it because of commercial pressures has become even more vital in the context 
of HIV/AIDS. 

• The protection, promotion and support of breastfeeding has gained a new dimension since 
it has been recognised as a human right. 

• The infant food industry has not demonstrated a significant commitment to changing its 
marketing practices. On the contrary, reports indicate that it continues to market its 
products in ways which interfere with exclusive and sustained breastfeeding. 
Inappropriate marketing practices continue to harm and contribute to the deaths of infants 
all over the world. 

• Some corporations have been found to exploit the feeding dilemmas faced by HIV-
infected women by claiming that marketing regulation interferes with commercial 
freedom to educate women on infant feeding. But international policy-makers have a 
different opinion. To ensure women's right to an unbiased choice between infant feeding 
options, they have decided that strong Code implementation is all the more important. 

7. There are significant gaps between industry statements of its commitment to the Code and 
what it actually does in practice. This gap is often overlooked or unknown because the 
infant food industry has built up hidden and deceptive corporate public relations practices 
to undermine Code implementation and international regulation. 

8. 'Dialogues' with industry, starting with closed discussions in the 1970s with the UN 
Protein Advisory Group to industry discussions with WHO and UNICEF on free supplies 
in the early 1990s to the 1999 WHO Roundtable Initiative, have had relatively little 
success in changing corporate practice. Instead, such interactions have been used by 
corporations in a variety of ways including attempting to shift the balance of power away 
from citizen action groups and UNICEF in favour of TNCs by means of divide-and-rule 
strategies. There is a need for broad-based reflections on how to prevent corporations 
from using policy negotiations in this way. 

9. One of the most effective ways of making infant food manufacturers change their 
marketing practices has been 'negative publicity' - public exposure of Code violations 
and naming and shaming the companies involved. Civil society organisations, in 
particular the International Baby Food Action Network (IBFAN), have played a crucial 
role in this respect. Consideration should be given as to how this mechanism can be 
strengthened at all levels and how to support civil society groups in their work. 
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International regulation of TNCs: 
Issues for further consideration 

Self-regulation versus co-regulation versus external binding regulation 

The trend towards industry self-regulation and co-regulation needs to be reassessed. This 
includes an assessment of the degree to which industry statements of increased responsibility 
correspond to its actions. 

Any change in a criticised practice should not automatically be taken as proof of increased 
corporate responsibility. It may be as much a reaction to outside pressure and in a 
corporation's 'enlightened self-interest.' Changes in industry practice therefore have to be 
assessed within the broadest possible context. 

Effective industry self-regulation is not really possible where industry self-policing interferes 
with profit maximisation. Business associations do not usually cover the totality of an 
industry sector; corporations which are less socially responsible tend to drag the standard of 
others down; corporations cannot determine acceptable standards of risks for society because 
rule and standard setting on corporate conduct, practices and products are not only issues of 
scientific and ethical expert analysis. The ultimate decision, for instance, on the acceptability 
- or unacceptability - of particular types of marketing practices, the determination of the 
permissible amount of a pollutant, or a decision to ban a particular chemical or 
pharmaceutical completely, are all political decisions. 

Nor can corporations truly police themselves and each other and create what industry calls a 
'level playing field'. Only public regulation can sanction their behaviour in an even-handed 
way and determine the amount of damages to be awarded to victims of corporate malpractice 
or negligence. Self-regulation may be unproblematic when it comes to ensuring a standardised 
size of shoes, for example. It is insufficient, however, in areas which are of vital importance 
to society. 

As of today, the task of drawing up and implementing a coherent regulatory web for 
transnational corporations remains an unfinished agenda of international public policy
making. The foremost duties of corporations in this respect are to abstain from negatively 
interfering with the processes of public rule-setting and enforcement, to establish effective 
auditing mechanisms along the lines set out in publicly-formulated codes and national 
legislation, and to cooperate in public investigations of potential violations of those rules. 
Corporations wishing to demonstrate a particular sense of social responsibility can draw up 
and implement industry codes - but these should be in addition to publicly-formulated codes 
and national legislation, not instead of them. 

Clarification of the process of regulation 

The example of the infant food industry points to a need for more analysis and discussion on 
the role of the various actors involved in the process of external regulation. To ensure that 
regulation is in the best interests of society, it is fundamental to be constantly aware of the 
critical distinction between the party to be regulated and the parties involved in the process of 
drawing up the regulation and making it effective. There is a need for further reflection on 
how to ensure that the party to be regulated does not unduly influence the regulation of its 
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practices. This involves clarifying the role of industry in the processes of drawing up 
regulatory frameworks. It also involves ensuring that monitoring and sanctions are wholly 
independent of industry. 

The prevention of 'regulatory capture' by corporations, however, is ultimately a question of 
power, the awareness and civic-mindedness of the relevant public institutions and civil society 
groups, and of the civic behaviour of corporations themselves. 

Regulation and power 

There is still room to pressure corporations to change their practices, despite the increasing 
economic power of transnational corporations. If children's health and other human rights are 
to be ensured, it is critical to explore how the balance of power can be shifted in favour of 
external regulation. 

Such an exploration should include reflection on how governments, even of the poorest 
countries, can be supported to implement and enforce strong regulatory measures. This may 
involve increased support from UN agencies for capacity-building. It should also involve 
reflection on the optimum feasible cooperation between governments, international agencies, 
and national and international public interest networks to ensure the relevant regulatory goal. 

There is a need to take stock of TNC resources and strategies. They include: 
• economic resources (companies can bribe high-ranking government officials and buy 

influence through strategic sponsorships); 
• threat of relocation if strong regulations are enacted (even though they may not carry out 

the threat); 
• hidden communication methods (issues management/engineering of consent) and 

increased lobbying at high policy-making levels. 

The power resources of the other actors include: 
• the UN community's ability to organise international conferences which set international 

rules and standards; 
• nation states' legitimacy to make and enforce laws; 
• the mandate of governments and intergovernmental agencies to protect, promote and fulfil 

people's human rights, if needed by means of regulation of corporations; 
• the power of civil society and labour organisations to catalyse public opinion; their 

freedom to name and shame wrongdoers; their reputation as defenders of public interests. 

The study of the infant food debate shows that there is underexplored room to make 
corporations more socially accountable. Ways of limiting and offsetting the power of TNCs 
which should be investigated further include: 
• relaunching a broad debate about the need for political anti-trust legislation - not just 

economically-motivated legislation to ensure competition - at the international level (that 
is, countering the trend for TNCs to become economically more powerful than most 
nations of the world); 

• recognising TNCs' need for social legitimacy (and not giving socially-irresponsible 
corporations more legitimacy than they deserve, thus unduly shifting the balance of power 
in their favour); 
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taking corporate engineering of consent activities into account and exploring ways of 
offsetting this power resource (for instance, exploring ways to regain maximum 
transparency and space for democratic decision-making); 
initiating public debate on the social risks of public-commercial sector 'partnerships', and 
abstaining from calling interactions with corporations 'partnerships'; 
setting and recovering ethical baselines for those types of interactions with corporations 
where there are clear conflicts of interest between public (or scientific) tasks and profit 
motives; 
re-establishing a UN Centre for Transnational Corporations to provide public insights into 
the practices and structures of large corporations; 
finding ways to strengthen civil society 'watchdog' and awareness-raising groups in their 
tasks of monitoring industry practices, raising questions about corporate accountability, 
and keeping industry activities in the critical public eye; 
UN agencies, national authorities and more moderate civil society groups should also 
name-and-shame to influence corporate practice. This task must not be left to a few 
radical citizen pressure groups who may not only be overburdened by it but also risk 
being marginalised and ultimately silenced. 

Regulation and global democratic decision-making 

A broad-based debate on the appropriate institutional and political arrangements for ensuring 
that TNCs do not harm public interests should be encouraged. This would involve: taking 
stock of proposals calling for a re-evaluation the role of UN agencies and of other key players 
in the world policy-making arena (such as the World Bank, the International Monetary Fund, 
the WTO and the G7 states, in particular the United States); and encouraging a broad, public 
discussion about the criteria according to which corporate behaviour should be judged and 
how such criteria could be rendered effective in making corporations more socially-
accountable. Transparency and democratic decision-making should be the paramount guiding 
principles in this process. 

Relevance of the case study to global governance theory 

[S]ystems of rule can be maintained and their controls successfully and consistently exerted even in the 
absence of established legal or political authority. The evolution of intersubjective consensuses based 
on shared fates and common histories, the possession of information and knowledge, the pressure of 
active and mobilizable publics, and/or the use of careful planning, good timing, clever manipulation and 
hard bargaining can - either separately or in combination - foster control mechanisms that sustain 
governance without government. 

James A. Rosenau, international relations theorist, 1998^ 

Is the governance discourse the most suitable discourse in which to frame discussions on 
international regulation and other global political decision-making processes? To what degree 
is the notion of governance - based on the image of a leader steering a ship - really open to 
popular participation? It is important that those who analyse and/or frame international 
policies are more aware of attempts to distinguish between governance as practiced by 
'globalising elites' (Gill 1990; van der Pijl 1995) and governance described as more 

4 Rosenau 1998:30 
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participatory concepts such as political economist's Robert Cox's 'bottom-up' governance or 
Richard Falk's 'humane governance.' (Cox 1996; Falk 1995) Falk pointed to the 
establishment of "a regulatory framework for global market forces that is people-centred 
rather than capital driven" as one of the two major tasks towards democratising the current 
world order. (Falk 1999:48) Given the impact of the current governance - and in particular 
the 'governance without government' - discourse on the way global politics are being 
discussed and conducted, it may be advisable to discuss matters of international policy
making and rule-setting in terms of cosmopolitan democracy, as one option. 

Whatever the outcome of such reflection, any analysis which deals with the issue of 
regulating transnational corporations must address several tendencies in the governance 
discourse which is dominant today. 

Firstly, there should be a clear distinction between business interest and public interest 
organisations. 

Secondly, the depiction of rule-setting as a harmonious process between equal partners should 
be replaced by a more realistic picture of such highly-political processes. Some implications 
of doing so at the theoretical and political level are as follows: 

Critics have expressed their concern that the concept of 'governance' is being promoted as an 
inherently-beneficial political good. They have pointed to the need to remain aware that 
governance in itself has no intrinsic value and that it should not be adopted as the solution to 
the world's problems. In other words, "[r]eal global governance should not be regarded as 
either necessary or bénéficient." (Hewson & Sinclair 1999:ix) Advice to improve the 
analytical power of governance theory has included suggestions to adopt a critical, realist 
attitude towards the phenomenon, to replace James Rosenau's 'spheres of authority' by 
multiple 'sources of power' (Hewson & Sinclair 1999:ix) and to be more inquiring as to who 
ultimately decides, on which rules, and in whose interest, (e.g. Lipschutz 1999:259)5 

Rosenau regards "the dynamics of communication and control" as central to governance 
processes (Rosenau 1998:30) This case study points to the need for more reflection on the 
issue of communication as power. Any analysis related to rule-setting in relation to powerful 
economic actors must take into account that, over the past 20 to 30 years, corporations have 
been increasingly relying on well-paid, issues management public relations and lobby services 
to defuse moves towards meaningful international regulation of their practices. The issue is 
not just one of refining existing theories of social and political science theories, however. The 
central ethical question is whether "clever manipulation" by such services should be regarded 
as an acceptable contribution to global democratic governance. 

Finally, there is a need to clarify that controversy and healthy distrust are no less valuable, in 
fact are often more appropriate, than cooperation and trust in relation to the formulation and 
implementation of regulatory systems. Moreover, tendencies to use positively-charged 
terminology such as 'corporate citizens', 'creators of wealth' and 'freedom of commercial 
speech' in association with transnational corporations, but to label negatively the idea and 
notion of mandatory, public 'command and control' regulation should be reassessed. The 
acceptance of the participation of transnational corporations in 'global governance' as TNCs' 
natural right should also be re-evaluated. 

5 Politologist Ronnie D. Lipschutz lists as crucial questions in relation to governance in the new millenium: 
"Who rules? Whose rules? What rules? What kind of rules? At what level? In what form? Who decides? On 
what basis?" (Lipschutz 1999:259) 

162 



If democratie - that is, people-centred and participatory - policy-making is brought to the 
centre of considerations, then democratic control over transnational corporations becomes 
more feasible to consider and explore, while theoretical and political debates can refocus 
away from corporate responsibility towards corporate public accountability. 
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National Implementation of the International Code of Marketing of Breastmilk Substitutes* 
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KEY TO CATEGORIES 

Law: These countries have enacted legislation or other legal measures 
encompassing all or substantially all provisions of the International Code. 

Many provisions law: The countries in this category have enacted legislation or other legal 
measures encompassing many of the provisions of the International 
Code. 

Few provisions law: These countries have enacted legislation or other legal measures 
encompassing a few provisions of the International Code. 

Voluntary: In these countries, the government has adopted all, or nearly all 
provisions of the International Code through non-binding measures. 

Some provisions voluntary: In these countries, the government has adopted some, 
but not all provisions of the International Code through 
non-binding measures. 

Measure drafted awaiting final approval: In these countries, a final draft of a law or other measure 
has been recommended to implement all or many of the 
provisions of the International Code and final approval is pending. 

Being studied: A government committee in each of these countries is still studying how 
best to implement the International Code. 

Action to end Free Supplies only: In these countries, the government has taken some action to end free 
and low-cost supplies of breastmilk substitutes to health care facilities but 
has not implemented other parts of the International Code. 

No action: 

No information: 

These countries have take no steps to implement the International Code. 

No information is available for these countries. 
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