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II. TOWARDS A CONCEPTUAL FRAMEWORK 

Aims of the study 

The primary aim of this historical case study is twofold: to gain a better understanding of the 
processes involved in the international regulation of the infant food industry; and to find out 
whether there are underexplored spaces to make this particular regulatory framework operate 
more effectively. In addition, it aims to gain new insights into ongoing debates about the 
potential and limits of the international regulation of transnational corporations in a 
'globalising' world. 

Literature review: 
Globalisation, global governance and the international regulation of 
transnational corporations 

Definitions of regulation vary from legalistic ones to broad policy-based definitions, (see box 
1) In this dissertation, I use a broad, purpose-oriented working definition of regulation: the 
'establishment of rules and measures to influence effectively corporate practice in the public 
interest.' Yet this definition is only an initial first step. A further question that needs to be 
raised is how regulation can be conceptualised so as to make a particular regulatory 
framework operate more effectively? 

In current theoretical and policy literature, international regulation of transnational 
corporations is usually dealt with within a globalisation framework or a global governance 
one. Both of these theoretical frameworks have been evolving at a breath-taking speed in 
parallel with the research on this case study. This dissertation is not an in-depth review of this 
literature relating to regulation of TNCs, but does take it into consideration as appropriate. 

A much debated question is to what degree these relatively new conceptual frameworks are 
useful to capture the nature of contemporary social change and to formulate strategies leading 
to the improvement of the human condition. 

Globalisation 

There are few key terms as frequently used and as poorly conceptualised as globalisation 

Anthony Giddens, 1997' 

Some concepts come to define entire economic policy eras. For the 1990s, 'globalisation' will be 
recorded as the dominant theme . . . While carrying differing connotations for different people, 
globalisation encapsulates both a description of changing patterns of world trade and finance, and an 
overwhelming conviction that deregulated markets will achieve optimal outcomes for growth and 
human welfare. Seldom since the heyday of free trade in the nineteenth century has economic theory 
inspired such certainty - and never has it been so far removed from reality. 

Kevin Watkins, 19972 

Quoted in UNRISD 1997:4. 



A much debated concept 

The term globalisation has become a key phrase of our time. It is widely used in academic, 
media, policy-making, non-governmental and business circles. Citizens have become used to 
reading about - and to participating in - heated arguments for and against 'globalisation.' But 
while it seems to be a concise term, globalisation is, in fact, a manifold and elusive concept 
for which there is no one definition. 

Originally coined in the 1940s, the term globalisation was revived in the early 1970s by the 
political economist, George Modelski, to describe "the process by which a number of 
historical world societies were brought together into one global system." (Modelski 1972)3 

Today, globalisation is looked at through many perspectives: those centred on the 
internationalisation of economy and finance; others focused on the impact of technologies, in 
particular communication and information technologies; and those which raise fundamental 
questions about democratic decision-making given that nation-state seems to be losing its 
importance. 

Definitions of globalisation thus range from those which see globalisation primarily as the 
worldwide spread of neoliberal economic policies and ideology to sweeping descriptions such 
as "the process of increasing economic, political, and social integration that takes place as 
capital, traded goods, persons, concepts, images, ideas, and values defuse across state 
boundaries."4 

Political and social theorist David Held and international relations theorist Anthony McGrew 
argue that the absence of a "single universally agreed definition" is not uncommon with 
theoretical and political key concepts. (Held and McGrew 2000:3) There have been attempts 
to shed some light into the 'globalisation' jungle. Social anthropologist Jan Nederveen 
Pieterse, for example, has sorted its plural meanings in different academic disciplines in 
which the concept is being used and developed. (Nederveen Pieterse 1994:162-163) David 
Held and his colleagues from the disciplines of international relations theory, economics, 
social theory and environmental politics have sifted through the vast literature to identify 
commonalties and differences. They suggest distinguishing between four broad categories of 
authors: positive (optimistic) hyperglobalisers, pessimistic hyperglobalisers, transformalists 
and sceptics (or traditionalists).5 

2Watkins 1997:1 
3 See e.g. Kelley Lee's overview of globalisation and the international relations theory. (Lee 1999:2-6) For a 
good overview of different ways at looking at "globalisations in the plural", see also Jan Nederveeen Pieterse, 
1994:161-162 
4 Yach and Bettcher 1998:735, based on definition by Hurrel and Woods 1995 

In fact, Held uses these categories inconsistently. The categorisation highlighted here combines two of his 
categorisations. In the introduction to his Open University textbook A Globalising World: Culture Economics, 
Politics, Held distinguishes between "positive globalists", "pessimistic globalists", "transformalists", and 
"traditionalists." (Held, 2000: 3; 22-24). In their major synthesising work, Global Transformations, Held, 
Anthony McGrew, David Goldblatt and Jonathan Perrraton call the globalists "hyperglobalisers" or 
"hyperglobalists", while the "traditionalists" have become "sceptics." (see e.g. Held et al. 1999:2-12). The 
Global Transformations Reader, however, lists only two categories: the "globalists" and the "sceptics." The 
summary of the globalist position in that book actually primarily summarises what the before-mentioned works 
call the transformalist position. (Held and McGrew 2000) 



'Sceptics' are characterised by their doubts about the usefulness of the globalisation concept. 
The other three categories of authors are said to share the belief that 'globalisation' is a real 
and important phenomenon. 

Another major fault line between the four types of authors relates to their views about the 
shift of power between nation-states and markets and their views regarding the need or 
possibility to manage and regulate the economic sphere. While the 'hyperglobalisers' are 
classified according to their common belief that globalisation is a phenomenon about which 
little should - or can - be done, transformalists (and many sceptics) see scope for shaping 
contemporary globalisation trends. 

Among the 'optimistic hyperglobalisers' are many neoliberal theorists who argue that there is 
no need to regulate transnational corporations. For neoliberals, a global 'free' market is a 
positive vision of a world in which the 'invisible hand' of the market achieves the maximum 
good for people. 'Pessimistic hyperglobalists,' many of whom come from neomarxists 
schools of thought, regard the current changes as so overwhelming that nation-states can do 
little against what they conceptualise as the global hegemony of capitalism. 

According to Held and his colleagues, transformalists believe that, even though nation-states 
may have lost much of their previous sovereign decision-making power in economic and 
political affairs, they are still important political agents. Transformalists, also share the hope 
that the inclusion of global citizen networks and groups into a globalisation framework - and 
into world politics - will help point the way to new solutions to the most pressing problems in 
a globalising world. 

The 'sceptics' are not persuaded about the usefulness of globalisation as a theoretical and 
political concept. Two of the major disputed issues are the 'novelty' and 'reach' of so-called 
global phenomena. Other criticisms centre on the looseness of the concept, its multiple 
meanings, and the political impact of using it. 

Sociologist Alain Touraine, for example, does not believe that new paradigms are necessary 
to deal with current realities. He sees the current changes as an "extreme form of capitalism" 
based upon "de-socialised economic processes" similar to the processes analysed by political 
economist Karl Polyani in his studies of capitalist transformation in the late nineteenth 
century, (quoted in UNRISD 1997:5-6) Johan Galtung pointed to continuities between 
imperialism and 'globalisation', (id.) 

Two of the most outspoken sceptics about globalisation as a theory and as a discourse are 
social theorist Paul Hirst and political economist Grahame Thompson. In their book 
Globalisation in Question, they dispute the evidence behind several key notions underlying 
the more deterministic versions of economic globalisation. For example, they show that, if 
trade flows are calculated as a ratio of Gross Domestic Product (GDP), they were as great in 
1913 as they were in the mid-1990s. They also point out that most economic and financial 
activity takes place within and between the Northern America, the EU and Japan and that 
therefore one should theorise in terms of trilateral 'régionalisation' of economies instead of 
their 'globalisation'. In addition, they dispute the notion of'footloose' or 'stateless' 
corporations. They contend that most giant corporations are still nationally-based - but 
operate multinational^ - because they reap benefits from being associated with particular 
nation states. In particular, US firms, they argue, profit from the support and protection of the 
government of their home country. (Hirst, 1999:2-3; 272-273) 



Hirst and Thompson have great reservations about globalisation as the "new grand narrative 
of the social sciences." They believe that globalisation literature "omnivorously gathers 
together the effects of often very different cultural, economic and social processes under the 
common concept of globalisation", but omits to probe critically whether there is in fact a 
wider phenomenon which underlies the instances and processes observed. They hold that a 
disaggregation of the phenomena currently subsumed under globalisation and a separation of 
different kinds and levels of arguments may yield a more precise picture of what is happening 
and how to deal with it. (Hirst, 1999:xiii-xiii; 133) 

Hirst and Thompson have deliberately focused their analysis and critique on the strong 
version of economic globalisation: the notion of an open global market in which companies, 
countries and individuals must become as competitive as possible to be among the winners, or 
to avoid becoming the losers. They defend their critique of this version of globalisation, and 
its 'rhetoric of competitiveness' because of its influence in policy-making and business 
circles. Their most important concern about the concept of globalisation is its political impact: 

One key effect of the concept of globalisation has been to paralyse radical reforming 
national strategies, to see them as unfeasible in the face of the judgement and sanction 
of international markets. If, however, we face economic changes that are more 
complex and more equivocal than the extreme globalists argue, then the possibility 
remains of political strategy and action for national and international control of market 
economies in order to promote social goals. (Hirst and Thompson 1999:1)6 

The views of Hirst and Thompson have been widely debated. Some academics try to expand 
their 'traditional' theoretical frameworks to take new realities into account and to integrate 
what has been hitherto been overlooked. For example, political economists have examined 
"global disorder" through the looking glass of a new 'international political economy' which 
includes an 'international political economy of commonplace' to shed more light on the 
everyday practices of ordinary people. (Hettne 1995; Sinclair 1999) 

Many other theoreticians, however, feel that contemporary changes deserve their own theory 
under the overarching term of globalisation. "Globalisation is the most fundamental set of 
changes going on in the world today . . . we are at the beginning of a fundamental shake-out 
of world society," postulates Anthony Giddens (quoted in UNRISD 1997:5) 

Giddens's definition of globalisation as "the intensification of worldwide social relations 
which link distant localities in such a way that local happenings are shaped by events many 
miles away and vice versa" continues to be influential. (Giddens 1990:64)7 Held builds on 
this definition when he states that: 

Globalisation is best understood as a spatial phenomenon, lying on a continuum with 
the 'local' on one end and the 'global' at the other. It denotes a shift in the spatial form 
of human organisation and activity to transcontinental or interregional patterns of 

6 They call globalisation, as thought of by the extreme globalises, a 'myth'. "One can only call the political 
impact of'globalisation' the pathology of overdiminished expectations. Many overenthusiastic analysts and 
politicians have gone beyond the evidence in overstating the extent of the dominance of the world markets and 
their ungovernability . . . The old rationalist explanations for primitive myths was that they were a way of 
masking and compensating for human helplessness in the face of the power of nature. In this case we have a 
myth that exaggerates the degree of our helplessness in the face of contemporary economic forces. If economic 
relations are more governable (at both national and international levels) than many contemporary analysts 
suppose, then we should explore the possible scale and scope ofthat governance." (Hirst and Thompson 1999:6) 
7 Giddens's shorthand definition of globalisation is "action at distance." (UNRISD 1997:5) 



activity, interaction and exercise of power. It involves stretching and deepening of 
social relations and institutions across space and time that, on the one hand, day to day 
activities are increasingly influenced by events happening on the other side of the 
globe and, on the other, the practices and decisions of local groups or communities can 
have significant global reverberations. (Held 1998:13) 

According to Held, globalisation processes have at least two distinct dimensions: a 'spatial' 
dimension, suggesting that "many chains of political, economic and social activity are 
becoming international and intercontinental in scope" and a 'temporal' dimension, suggesting 
"that there has been an intensification of levels of interaction and interconnectedness within 
and between states and societies." In short, he maintains that many processes today are more 
geographically dispersed, faster and more intense than they used to be. Held emphasises the 
complexity of the phenomenon: "globalisation is neither a singular condition nor a linear 
process. Rather, it is best thought of as a multidimensional phenomenon involving diverse 
domains of activity and interaction." These domains include the economic, political, cultural, 
technological, legal, environmental and military. (Held 1998:13) 

Held and his colleagues have recently presented a sophisticated analytical framework which 
points at "power [as] a fundamental attribute of globalisation" and explores whether and, if 
so, how globalisation can be 'civilised' and 'democratised.' (Held et al. 1999:27-28)8 

Context and relationships of power in international regulation 

Given the contested nature of 'globalisation', is it the most appropriate framework for this 
case study? Within Held's classification, I would put myself in the category of transformalist 
and sceptic.9 

I find much of the literature on globalisation enriching and I regard debates between 
concerned academics of highly-varied backgrounds as extremely productive. I share the belief 
of both transformalists and sceptics that international economic processes can - and should -
be shaped in the interest of society, certainly more than they do at present. But I also share the 
sceptics' concern about the manifold, and sometimes completely contradictory, meanings of 
'globalisation' and about the theoretical and political impact of referring to everything - from 
the changing international economic and political order, over the development of the internet, 
the growing commercialisation of media and culture, citizen action, to the spread of AIDS -
under the term 'globalisation.' My concern is not only about underestimating the room for 
manoeuvre in issues of state versus corporate power. I am also more generally concerned that 
the overuse of this term without further qualification may result in sub-optimal analyses, 
leading to difficulties in mobilising for beneficial social change. I have therefore used the 
term 'globalisation' sparingly and endeavoured to be precise about its meaning in the 
particular context. 

8 see the summaries on pp. 27-28 and 429-431 
9 The classification of Held and his colleagues is debatable. For example, there are different judgements as to 
whether TNCs can be controlled in the current world. Is a differentiation between pessimistic globalisers and 
transformalists justified? As political economist Stephen Gill points out "pessimism . . . does not mean 
determinism. Nor does it imply that there is no scope for human agency and social choice, even for those who 
appear to be the most powerless." (Gill 1995:66) Moreover, does the label of'traditionalist' or 'sceptic' not 
impede a potentially enriching dialogue between academics who are, each in their own way, trying to tackle the 
elaboration of theories and concepts to grasp highly complex phenomena and interrelationships? 

8 



Most theorists dealing with the current profound transformations of national economies -
whatever their opinion about the usefulness of the concept of 'globalisation' - would, I 
believe, not object to my extracting from their debates the idea of regarding the issue of 
international regulation of transnational corporations as a process in which the differential 
power between actors plays a decisive role. Most theorists would also agree that the following 
structural changes over the past 30 years are relevant to this case study: 
• transnational corporations have gained a large amount of economic and political power; 
• nation states have lost and have been giving away much of their sovereign decision

making powers to transnational corporations and institutions; 
• at the international level, decision-making powers have been shifting away from 

intergovernmental UN agencies towards the less democratically-accountable World Bank, 
International Monetary Fund (IMF) and the World Trade Organisation (WTO); 

• civil society organisations have become increasingly active in the international policy
making arena.10 

Some theorists might suggest that I place a case study on the regulation of the infant food 
industry in a global governance framework. Like globalisation, global governance has become 
a key term in current policy debates, one which often symbolises the hope that a 'runaway' 
global economy can be directed - and can direct itself- such that it will benefit the world's 
societies. It is this term to which I now turn. 

Governance 

Globalisation is far from being simply 'out of control' . . . on the contrary, [it is] the object of new 
forms of multilateral regulation and multilayered governance. 

David Held and co-authors of Global Transformations, 1999' ' 

Intergovernmental policy making in today's global economy is in the hands of the major industrial 
powers and the international institutions they control ... Their rule-making may create a secure 
environment for open markets, but there are no countervailing rules to protect human rights and 
promote human development. 

UNDP Human Development Report, Globalisation with a Human Face, 199912 

Thirty years ago, when the current infant food debate started, most commentators would have 
conceptualised the issue as one of democratic 'control' over corporations. Regulation of the 
infant food industry fitted with the mood of the time. International codes for transnational 
corporations were then regarded as one of the mainstays of a New International Economic 
Order, (see chapter 1) Today, the issue of checks and balances on market actors - if they are 
discussed at all - are usually explored under the heading of 'good governance' or 'global 
governance.' 

The term governance derives from the Ancient Greek verb 'gubernan' meaning to take the 
helm and 'steer'. One of the most influential current-day proponents of the concept, 

10 See e.g. UNRISD 1995; UNRISD 1999; UNDP 1999 
11 Heldetal. 1999:430 
12 UNDP 1999:34 



international relations theorist James A. Rosenau, defines the process of governance as one 
"whereby an organisation or society steers itself." (Rosenau 1998:30) 

Rosenau's work - and in particular the notion of 'governance without government' - has 
been most influential in theory building in this field.13 

Governance and the 'rule of law' 

The term governance was not part of the international policy discourse until the end of the 
1980s, when the World Bank used the term in its 1989 report examining the roots of the Sub-
Saharan African economic crisis. The report queried why the Bank's structural adjustment 
policies had not yielded the promised benefits such as increased foreign investment. The 
World Bank is reported to have chosen the term 'governance' rather than, for example, 'good 
government' because the Bank is not allowed, according to its founding principles, to 
intervene in national politics. (George and Sabelli 1994:150) 

In its April 1992 publication Governance and Development, the Bank defined governance as 
"the manner in which power is exercised in the management of a country's economic and 
social resources for the development," and specified further: "Good governance, for the 
World Bank, is synonymous with sound development management." (World Bank 1992:1) 
This publication cited 'bad governance' on the part of recipients of World Bank funds as the 
reason why the World Bank's policy prescriptions had failed, and put in 'good governance' as 
a conditionally for future World Bank loans.14 

It was not World Bank's publications, however, which put the term most firmly onto the 
world's public and policy-making agenda. It was the work of the Commission of Global 
Governance, which picked up the term to secure the 'peace-dividend' anticipated after the 
demise of the Communist bloc. 

This Commission owes its existence to an initiative of former German Chancellor Willy 
Brandt, who had chaired the Independent Commission on International Development Issues 
(The North-South Commission) in the 1980s. In 1990, he invited individual members ofthat 
Commission and other Independent Commissions - the Independent Commission on 
Disarmament and Security Issues (the Palme Commission), the World Commission on 
Environment and Development (the Brundtland Commission), and the South Commission 
(chaired by Julius Nyerere) - to Germany to discuss how to meet the challenges of the 
forthcoming decade. 

Their meeting was followed by a gathering in April 1991 in Stockholm of some 30 public 
figures including Vaclav Havel, Gro Harlem Brundtland, Jimmy Carter, Robert McNamara 
and Maurice Strong. They discussed how to strengthen global cooperation to meet the 

13 The notion of'governance without government' was introduced by a volume of the same name, edited by 
Rosenau and Ernst-Otto Czempiel (1992). Hewson and Sinclair point out in their chapter on the 'Emergence of 
Global Governance Theory' that - contrary to the beliefs of many theoreticians - the term 'global governance' 
was not introduced by this volume. In fact they note a conspicuous absence of this term in this book. Terms used 
were "international governance", "systems of governance", governance of the international political economy", 
"governance of world politics", "governance on a worldwide scale", "governance in a global order." (see 
Hewson and Sinclair 1999:6) 
14 See George and Sabelli 1994:150;154; Blundo 2000:17; and Archer 1994 
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challenge of securing peace, achieving sustainable development and universalising 
democracy. In their 'Stockholm Initiative on Global Security and Governance', this group 
proposed the establishment of a Commission to explore "the opportunities created by the end 
of the cold war to build a more effective system of world security and governance." (CGG 
1995:359)15 

Thus, a 28-member Commission on Global Governance was set up, co-chaired by Ingvar 
Carlsson, a former Prime Minister of Sweden, and Shridath Ramphal, a former Secretary-
General of the Commonwealth. With the release of its Report in 1995, the term 'global 
governance' became firmly entrenched as a key concept in international policy discourse. The 
report stated that: 

Governance is the sum of the many ways in which individuals and institutions, public 
and private, manage their common affairs. It is a continuing process through which 
conflicting or diverse interests may be accommodated and co-operative action may be 
taken. It includes formal institutions and regimes empowered to enforce compliance, 
as well as informal arrangements that people and institutions either have agreed to or 
perceive to be in their interest. (CGG 1995:2) 

According to the Commission, "there is no single model or form of global governance, nor is 
there a single set of structures. It is a broad, dynamic, complex process of interactive decision
making that is constantly evolving and responding to changing circumstances." (CGG 1995:4] 
Global governance arrangements to ensure that transnational corporations conduct themselves 
in a socially responsible way would differ, therefore, from governance arrangements to ensure 
world peace, for example. 

The perception of which actors are involved in international decision-making processes today 
has changed considerably from a state-centric view. 

At the global level, governance has been viewed primarily as intergovernmental 
relationships, but it must now be understood as also involving non-governmental 
organisations (NGOs), citizen movements, multinational corporations, and the global 
capital market. Interacting with these are global mass media of dramatically enlarged 
influence." (CGG 1995:2-3) 

The Commission realised that the creation of adequate global governance mechanisms would 
be difficult. It stressed that they needed to be "more inclusive and more participatory - that is, 
more democratic than in the past." (CGG 1995:5) 

It also stressed that key elements in establishing more democratic governance mechanisms 
included reforming and strengthening the existing system of intergovernmental institutions, 
improving their collaboration with other societal actors, and subjecting "the rule of arbitrary 
power - economic, political, or military - to the rule of law within global society." (CGG 
1995:5) It can thus be argued that regulation of transnational corporations through 'the rule of 
law' by means of 'regimes empowered to enforce compliance' is an acknowledged task of 
global democratic governance. (CGG 1995:2;5) 

15 By the time the Commission released its report in 1995, however, political developments such as the 1992-
1995 war in Bosnia had made it clear that it would be much harder to build a system of world security and 
governance than originally envisioned. For more information on the establishment and members of the 
Commission, see CGG 1995:359-386 
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And, indeed, the Commission suggested that global governance could be strengthened 
through "multilateral agreements that define minimum standards of corporate behaviour." 
(CGG 1995:174) 

But the Report does not give much practical guidance as to how to achieve such international 
regulatory aims. Its claim that "there is a high degree of convergence of attitude and common 
interest in creating a regime that supports business but outlaws abuses" makes such an 
endeavour look easy. (CGG 1995:174, emphasis added) But the creation of an effective 
international regime that outlaws business abuses was, in fact, a controversial political project 
even when the Report was being written - and continues to be so today, (see chapter 1) 

Precondition for a more accurate analysis of international regulation 

The 1995 Report of the Commission on Global Governance influenced what is currently 
regarded as the most suitable and appropriate way of relating to big corporations and their 
business associations. Recent evaluations of the Report point to a split between its radical 
advice and its relatively weak analyses of how to reach its stated goals. 

International relations theorist Michael Schechter examined the Report as a 'problem-solving-
theory' based document, while sociologist Ulrich Brand and his co-authors looked at the 
usefulness of the global governance concept as a potential alternative project to neoliberal 
globalisation: both reach similar conclusions. They regard as a strength of the Report its 
identification of several international and global issues which need urgent policy action, such 
as the fight against poverty and environmental destruction and the need for better ways to 
foresee and prevent economic crises. Weaknesses they identify, however, are its failure to 
analyse thoroughly the causes of these issues; its neglect of the issue of power and domination 
in current economic, social and political structures; its failure to distinguish between the 
differing interests of the actors involved in global rule setting; and its underlying 'harmonious 
worldview' in which cooperative, consensual policy approaches are unduly prioritised over 
potentially conflictual solutions. (Schechter 1999; Brand et al. 2000:30-34)16 

Social scientist Robert Latham argues in relation to the aversion to confrontation in the 
Commission's writing: "[the] battleground [of contending forces] may be exactly the kind of 
political challenge and resistance that is necessary for changing policies and political 
economic structures that are unfair." (Latham 1999:35) To make an unprejudiced analysis of 
the interaction of the actors involved in shaping any international regulatory framework for 
corporations, an indispensable pre-condition is to deal more thoroughly with two issues in the 
predominant governance discourse, namely: the blurring of the distinction between 
commercial actors, and citizen groups and alliances; and the implicit preference of regarding 
global rule-setting as a harmonious process. 

Distinction between business actors and citizen organisations 

Throughout the history of corporate regulation, transnational corporations have tended to 
disagree with citizen groups as to the best way to regulate corporate practices. Yet, in many 
policy documents and theoretical treatises, business and trade associations are subsumed 

16 For critiques of other global governance theories, see also Latham 1999; and Brand et al. 2000:17-18 
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under the categories of 'non-governmental organisations' (NGOs) or 'civil society 
organisations' (CSOs).17 The Commission on Global Governance, for example, states: 

Among the important changes in the past half-century has been the emergence of a 
vigorous civil society . . . This term covers a multitude of institutions, voluntary 
associations, and networks - women's groups, trade unions, chambers of commerce 
. and so on. Such groups channel the interests and energies of many communities 
outside government, from business and the professions to individuals working for the 
welfare of children and a healthier planet. (CGG 1995:32, emphasis added)18 19 

In addition, the terms NGO and CSO are often used interchangeably. Neither is clearly 
defined, but some general distinctions based on the respective histories of the terms in 
international policy fora may be useful. 

Most people attach certain values to these terms. NGOs and CSOs are generally thought of as 
progressive groups or organisations working in fields such as Third World development, 
social justice, human rights or the environment. 

This is not necessarily the case. The term NGO is actually a 'non-definition' indicating 
organisations which are not part of the state machinery. It was first coined in 1945 to denote 
groups and organisations which had consultative status with the UN's main body, the 
Economic and Social Council (ECOSOC), and its subsidiary bodies (with the explicit 
exclusion of the UN General Assembly, the Security Council and the International Court of 
Justice). (Krut 1997:9) 

The ECOSOC statute which defines the terms of acceptance of a group with consultative 
status, requires primarily that the aims and purposes of the group conform to those of the UN. 
(Willets 1999:251)20 According to this definition, therefore, the term NGO can encompass a 
diverse range of groups and organisations. 

There were three further conditions for acceptance: the group must not be profit-making; 
violent or criminal; nor a political party. Corporations got around the first restriction by 
forming international business associations which, they argued, were non-profit making. 
(Willets 1999:252) 

There are no official statistics on the percentage of business interest organisations among the 
UN-accredited NGOs. International relations lecturer Peter Willets analysed the 1996 list of 

17 The term 'corporate citizen' adds further confusion. The 1999 UNCTAD World Investment Report, for 
example, regards the recent emergence of the notion of "global corporate citizenship" as a positive development. 
It sees corporate citizenship as a broader concept than that of corporate responsibility and stresses that "in the 
recent usage of corporate social responsibility . . . only the responsibilities or obligations of corporations to their 
host societies are discussed. Citizenship involves both rights and responsibilities. The 'rights' involve the 
business community's concerns with standards of treatment in host countries for foreign investors." (UNCTAD 
1999:352, original emphasis). Privileges granted to transnational corporations by host countries under the 
condition that they fulfil certain obligations are thus recast as unconditional rights, such as 'international investor 
rights.' 
18 Elsewhere, however, the report does distinguish between civil society and the commercial sector, for instance, 
in its section on the unclear role of the "private sector" in global governance. (CGG, 1995:25-26) 

A similar blurring occurs when Held and McGrew list as counterforces to a hegemonic economic order an 
"emerging civil society, from the International Chamber of Commerce to the Jubilee 2000 Campaign, seeking to 
promote, contest and bring to account the agencies of economic globalisation." (Held and McGrew 2000:26, 
emphasis added) 

Each UN agency has its own criteria for acceptance. 
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some 1,000 ECOSOC-accredited NGOs and found that nearly 15 per cent (155 of 1,058) of 
them represented solely commercial concerns. (Willets 1998:204) Business organisations 
such as the International Chamber of Commerce (ICC), sectoral trade organisations such as 
the International Federation of Pharmaceutical Manufacturers Associations (IFPMA), and 
issue-based corporate lobby organisations such as the World Business Council for Sustainable 
Development have all gained consultative NGO status with one UN agency or another.21 

"The types of groups that are usually considered to be classic, idealistic, campaigning NGOs 
constitutes just over half those at the UN," says Willets, and even that this sub-group is 
anything but homogenous. (Willets 1998:205) It encompasses national organisations -
including the National Rifle Association22 - and international citizen networks such as 
Consumers International and the World Wide Fund for Nature (WWF). 

Attempts have been made to regain the distinction between "associations of citizens" and 
"organisations of capital." (Krut 1997:8) Since the early 1990s, citizen groups have called for 
a distinction between PINGOs - public interest NGOs - and BINGOs - business interest 
NGOs. At the March 1995 preparatory meeting for NGOs for the Fourth World Conference 
on Women, for instance, women's health groups resolved to ban transnational corporations 
from their caucus meeting so as to ensure that public interest groups could discuss and make 
decisions without the presence and influence of organisations representing the infant food, 
pharmaceutical, pesticides, tobacco and other industries. (WEDO 1995:3)",24 

At the same time, however, the term 'civil society organisation' (CSO) crept into UN policy 
documents as part of the governance discourse. Once again, this term rarely distinguishes 
between citizen alliances and business organisations.25 

But as its use spread, so calls were made to exclude the commercial sector from the category 
of CSO. A UN-sponsored seminar on the involvement of civil society in the follow-up to the 
1995 Social Summit, for example, stated cautiously: "Business enterprises should not be 
grouped together with volunteer or representative organisations, nor should they be 
considered a part of civil society, with the possible exemption of non-profit business 
organizations and cooperatives." Participants at the seminar suggested that ultimately "those 
organisations which represent businesses or are primarily concerned with promoting business 
should be accorded a different consultative status." (UN 1995:4-5;13) A 1996 discussion of 

21 Another five percent were technical bodies, such as the International Organisation for Standardisation (ISO), 
while 22 per cent were professional, science or academic associations. (Willets 1998:204) 
22 Some NGOs felt deeply uncomfortable when this influential US gun lobby gained NGO status in 1996 
(Willets 1999:259-260) 
23 WEDO, the Women's Environment and Development Organisation, produced two special education primers: 
Transnational Corporations in the United Nations: Preventing Global Civil Governance and Transnational 
Corporations in the United Nations: Using or Abusing their Access? The second quotes an NGO: "It is 
unconscionable that people-centred groups should have to share their one channel to policy makers with profit-
making concerns." (quoted in Krut 1997:20) 
24 Other acronyms include NGDOs, non-govemmental development organisations; ENGOs, environmental 
NGOs; GRINGOs, government-run NGOs; GONGOs, government-organised NGOs; CBOs, community-based 
organisations; GROs, grass roots organisations; SMOs, social movement organisations (for further acronyms see 
e.g. Krut 1997:9) 
25 Yet another UN classification, that of "major groups", was created in 1992 within the environmental arena. 
The Earth Summit's Agenda 21 contained a section on "Strengthening the Role of Major Groups." The preamble 
to this section suggested that these groups were "social groups" whose "public participation in decision-making" 
was essential for the achievement of sustainable development. The nine major groups are: business and industry, 
NGOs, workers and their trade unions, local authorities, women, children and youth, indigenous peoples, 
farmers, the scientific and technical community. (Willets 1999:257) 
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the Organising Committee of UN Administrative Committee on Coordination (ACC) came up 
with a similar proposal. (NGLS 1997:3) Citizen groups lobbied the United Nations Secretary-
General's Executive Office not to lump business together with civil society on its website 
listing of organisations which had official relationship status with the UN. The website now 
offers two separate links for 'civil society' and 'business'.26Civil society NGOs saw this as a 
victory: 

UN officials have indicated that it is understood that NGOs and business have 
different structures, methods and objectives. While NGOs have many objectives, the 
common link among the private sector is the profit objective. (Foster and Anand 
1999:528) 

Yet a recent publication from the UN Department of Public Information, Basic Facts about 
the United Nations, and many other UN publications continue to subsume business groups 
under the civil society heading: 

An important new priority [of the 1997 UN reform package] is to strengthen outreach 
to civil society - NGOs, trade unions, business groups and others - to foster practical 
partnerships to further the goals and mandates of the Organization. These efforts have 
met with strong and positive response, including significant private [corporate] 
donations. (UN 1998:18) 

Until the question of definition is resolved satisfactorily, each group should be defined 
carefully and each term defined whenever it is used. 

What is the relationship between NGO and CSO? Social scientist Riva Krut suggests the 
following in her study on Globalisation and Civil Society: 

Non-governmental organizations, as a category of organizational entities, were created 
at the founding of the United Nations. The category was invented in order to describe 
a specific relationship between civil organizations and the intergovernmental process, 
and since then the term has been loosely applied to any organisation that is not public. 
Outside of the United Nations process, these NGOs might be better called civil society 
organizations. (Krut 1997:7) 

Many citizen organisations, however, have become accustomed to calling themselves NGOs. 
In this dissertation, the term non-governmental organisations (NGOs) and civil society 
organisations (CSOs) will be used interchangeably in the understanding that the category of 
CSOs encompasses a broader variety and number of groups and alliances than that of NGOs. 

Civil society organisations are regarded in this dissertation as "groupings of individuals and 
associations formal and informal, that belong neither to government nor to the profit-making 
private sector." (UNRISD 2000b:93) 

Activities are considered to be part of civil society when they involve a deliberate 
attempt - from outside the state and the market, and in one or the other organised 
fashion - to shape policies, norms and/or deeper social structures. In a word, civil 
society exists when people make concerted efforts, through voluntary associations, to 

26 See www.un.org/partners/ 
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mould rules: both official, formal, legal arrangements and informal social constructs. 
(Schölte 1999:4) 

Business associations are not considered within the category of NGO or of civil society 
organisation. This is categorically not to imply that corporations and business organisations 
are by definition 'bad' while civil society organisations or NGOs are by definition 'good'. It 
is simply an attempt to regain a lost distinction. In the 1970s, for instance, it was common to 
refer to government and public authorities as the First Sector, business and its organisations as 
the Second Sector, and people's organisations as the Third Sector, a categorisation which 
several authors continue to use today, (see Foster and Anand 1999:529; Giddens, 2000:674) 
In the United States, moreover, it is still customary to distinguish between business 'lobby 
groups' and 'public interest' groups. (Willets 1998:195) 

Putting business associations back into the category of the market is an important 
precondition for a more accurate analysis of the forces and actors at work in the international 
regulatory arena. (For further exploration on the civil society category in relation to citizen 
alliances, see chapter 8) 

Regulation of TNCs as contested processes 

The second problem raised by the predominant global governance discourse is that the 
differential interests and power of the actors involved in the global arena are rarely taken 
sufficiently into account. 

In much of today's literature and policy statements on interactions with the corporate sector, a 
shift from 'confrontation' towards one of'dialogues' and 'partnerships' is cited as a positive, 
socially-desirable trend. For example, Gro Harlem Brundtland, the current WHO Director-
General and former Chair of the Brundtland Commission, whose report Our Common Future 
catalysed the 1992 Earth Summit process, said in 1990: 

Partnership is what is needed in today's world, partnership between government and 
industry, between producers and consumers, between the present and the future . . . 
We need to build new coalitions . . . We must agree on a global agenda for the 
management of change . . . We must continue to move from confrontation, through 
dialogue to cooperation . . . Collective management of the global interdependence is ... 
the only acceptable formula in the world of the 1990s, (quoted in Lohmann 1990:82) 

But do 'dialogues' and 'partnerships' really represent a more adequate political process of 
making TNCs accountable to society? What happens if a particular TNC or industry sector 
does not agree with regulation of a particular industry practice? Such a response can be 
anticipated wherever effective regulation conflicts with profit maximisation. Regulation of the 
marketing of industrial products such as breastmilk substitutes, pharmaceuticals, tobacco, 
alcohol or pesticides clearly fall into this category. 

A number of authors think that regulation of transnational corporations cannot and should not 
be based on a preconceived idea of a harmonious political process. Sociologist Ulrich Beck, 
for example, believes that "regulation battles" will be a major focus of international politics in 
future. He forecasts that, after the first wave of "national de-regulations" under the neoliberal 
economic model, people's experience of the social and political consequences of the complete 
lack of control over transnational capital flows will spur a second wave of "transnational re-
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regulations". (Beck 1998:62-63; 20) International political economist Timothy Sinclair sees 
standards and codes as the "hot sites of political contestation in the future." (Sinclair 
1999:169) Anthony Giddens - who usually stresses the value of cooperation between 
governments and business in his work on the Third Way- feels the need to caution: 
"governments mustn't shirk confronting corporate interests where it is necessary to do so -
and it often is necessary to do so." (Giddens 2000:142, original emphasis) 

There are certainly areas where corporations envisage advantages to be gained from effective 
international regulation and where they may therefore co-operate in the regulatory endeavour. 
For example, regulations which help prevent conditions of'ruinous competition' or which 
give them a local monopoly over utilities such as water or electricity services. Recent research 
suggests that 'win-win' situations which are being presented as opportunities for corporations 
to 'turn ethics into profit' are far less common in the area of environmental protection, for 
example, than is usually implied in the discourse on 'voluntary initiatives', (see e.g. Utting 
2000:21-22) 

It is crucial that theorists, policy makers, and social activists make a clearer distinction 
between rules and regulations which are acceptable or even desirable from a profit-oriented 
corporate perspective and those which are likely to interfere with profit maximisation.27 An 
implicit preference towards consensual solutions may detract from the need to explore 
urgently how to deal with areas and instances where there is a need for binding regulation but 
where confrontation cannot be avoided. 

Method 

Conceptual framework 

Through the ubiquity of the global governance discourse, the term 'rules' has now acquired a 
multitude of meanings. This dissertation studies efforts to establish an effective framework of 
legal rules for transnational corporations within which governments and intergovernmental 
agencies are expected to play a big part in governance. 

It examines primarily what international regulation of transnational corporations really entails 
by looking at how one particular international regulatory framework came about and by 
examining various aspects related to its implementation. The aim is to discover whether there 
is underexplored room to manoeuvre so as to rein in more effectively the inappropriate 
practices of the infant food industry and other industries. 

To do so, the regulation of transnational corporations is conceptualised as a contested process 
involving specific actors with differing interests and differing power resources in a precise 
context. 

The issue is looked at from various angles and through a number of lenses. A particular 
spotlight is cast on two major actors in the infant food debate: transnational corporations and 
transnational citizen organisations. 

27 For example, the regulations Hirst and Thompson mention as proof that transnational corporations are not 
against regulation all fall within the category of regulations that are desirable from a business perspective, see 
Hirst and Thompson 1999:271-272. 
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Structure of the dissertation 

The main aim of this dissertation is to provide a useful account of how the international 
regulation of the marketing practices of the infant food industry was - and continues to be -
shaped. The process of regulation of the marketing practices of the infant food industry is 
subdivided into different phases and themes. A number of lenses, and theoretical concepts and 
frameworks from social and political sciences, economics, applied ethics, marketing and 
public relations have been used, depending on the specific issue in question. 

The first three chapters are primarily descriptive: 

Chapter 1 provides the background to the case study by depicting broadly the changes in the 
international arena over the past three decades with respect to the international regulation of 
transnational corporations. 

Chapter 2 examines how the demand for an international code of marketing of breastmilk 
substitutes came onto the international policy agenda. 

Chapter 3 describes the power struggles around the formulation and adoption of this Code at 
the World Health Assembly, the World Health Organisation's governing body. 

The phase after the Code's adoption phase is examined through different lenses in relation to 
different main actors in Code implementation. 

Chapter 4 explores the obstacles that government authorities encountered in implementing the 
Code and shows how they were overcome. 

The next three chapters focus on corporate conduct, while the penultimate chapter looks at the 
role of the major international citizen action network involved in the infant food debate from 
the very beginning. 

Chapter 5 examines whether the marketing practices of the infant food industry have changed 
and, if so, how. 

Chapter 6 questions whether and how the industry's initial negative reaction towards binding 
marketing regulation has changed. 

These two chapters not only attempt to provide a picture of corporate conduct 20 years after 
the Code was adopted. They also question the current tendency to interpret any positive 
change of corporate practice as proof of increased corporate responsibility by examining the 
issue from a perspective of applied ethics and public relations. 

Chapter 7 explores whether the infant food industry now has a more positive attitude towards 
the notion of international regulation in general. The issue is examined from the perspective 
of corporate public relations through a framework developed from theories on communication 
and power, and of propaganda. 

Chapter 8 looks at the role of the International Baby Food Action Network in bringing about 
this international regulatory framework and in ensuring that corporate practices change in a 
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more socially-responsible direction. It also raises questions about how interactions between 
states, intergovernmental agencies and transnational civil society organisations can be 
optimised so as to shift the balance of power in favour of democratic forces. 

The concluding chapter examines the potentially underexplored scope to make this regulatory 
framework more effective. It reflects on the issues raised in terms of the international 
regulation of transnational corporations in general. 

Material used 

Much of the history of international regulation is based on a paper written by US consumer 
policy researcher Michael Hansen for UNRISD. The history after 1996, and the more general 
information on regulation, are based on UN, academic and action group material. Of 
particular help were Everything for Sale by economist Robert Kuttner and the analytical 
paper, The Social Benefits of International Regulation, written by the sociologists Harris 
Gleckman and Riva Krut in preparation for the 1995 World Summit for Social Development 
in Copenhagen. 

The descriptive historical part of the early infant food controversy leading up to the 
International Code was primarily drawn from the following accounts: 

Andrew Chetley's Politics of Baby Food: Successful Challenges to and International 
Marketing Strategy (1986) a book which appeared in the Global Politics Series edited by 
international relations specialist Peter Willets. This publication gives a most detailed account 
of the political debate up until 1985. Its focus is an account of the potential of the 'Third 
System' as a countervailing force to transnational corporations. Chetley based his book on 
numerous documents and statements of all the relevant actors in this controversy and on the 
insights he gained as a participant in all the crucial World Health Organisation meetings in his 
capacity as a staff member of the British development action group, War on Want, and later 
as an Administrator of the International Baby Food Action Network (IBFAN). 

Gay Palmer's The Politics of Breastfeeding (1993) which examines why breastfeeding has 
declined. Nutritionist Palmer not only gives a detailed description of the birth and 
development of the infant food industry and its marketing practices - an account which could 
also be read as an example of social shaping by technology - but also investigates other 
factors and actors which contributed to this worldwide phenomenon. 

Prakash Sethi's Multinational Corporations and the Impact of Public Advocacy on Corporate 
Strategy: Nestlé and the Infant Formula Controversy which was published in 1994 as part of 
the Kluwer Academic Publishers Issues in Business Ethics Series. Sethi analysed the infant 
food case to provide insights into the role and potential impact of the interaction between 
what he described as 'politicised' UN agencies, developing countries and international private 
voluntary organisations in their campaigns for international regulatory codes. (Sethi 1994:17) 
As Professor at Baruch College of the City University of New York, Prakash Sethi was able 
to interview high-level managers in the baby food industry, and thus provide another 
perspective on the reactions of industry and their public relations arms to public pressure for 
international regulation. 

Sami Shubbers's The International Code of Marketing ofBreastmilk Substitutes: An 
International Measure to Protect and Promote Breastfeeding (1998) which appeared as part 
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of the Kluwer Law International Series and whose primary aim is to advise countries in 
matters of Code implementation. As a WHO employee, Sami Shubber participated in the 
drafting of the International Code and was responsible for its legal aspects until his retirement 
in 1997.1 used his book for two reasons. First, because this most recent account of the history 
of the code drafting and adoption relies on WHO inside material which may have been 
unavailable to Chetley or Sethi, such as correspondence between Senator Edward Kennedy 
and the Director-General of WHO, Halfdan Mahler. Second, because this book contains 
numerous actual examples of how the Code was watered down during its drafting, and points 
to the effects this continues to have on its implementation. 

Material for the three chapters on corporate conduct includes industry presentations, press 
releases, letters, websites and public relations material; documents and publications by 
UNICEF, WHO, action groups, and media articles. 

The descriptive part of the chapter on the role of the International Baby Food Action Network 
is based on the analysis of a variety of material from and about this action group. The more 
theoretical reflections are based on UN, academic and activist material on the role of 
transnational civil society organisations in global governance respectively on the role of new 
social movements in international relations. 

In addition to all this material, the dissertation relies on interviews with key persons from UN 
organisations (UNICEF, WHO, UNCTAD and UNRISD) and infant food activists on the 
current state of and potential for international regulation of corporations. I also interviewed 
academics, policy makers and activists on the link between regulation and human rights, and 
representatives from UNICEF and IBFAN about the role of the network in the infant food 
debate. 

I gained further insights as a consultant participant at the March 2000 WHO/UNICEF 
Technical Consultation on Infant and Young Child Feeding. Experts at this key policy 
meeting had been invited to offer advice for international infant feeding strategies over the 
next decade. This included discussions on how to improve Code implementation. 
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Box 1 
Regulation, co-regulation, self-regulation 

Some definitions 

A crucial but difficult task of good governance is to establish limits for economic actors in 
areas where their commercial interests may conflict with public interests. 

For most people, the term regulation carries the connotation of public regulation whereby 
public authorities set rules and build the administrative and legal mechanisms to enforce 
them. This "regulation by government authority" is known as command and control 
regulation. (Buritt and McCreight 1998:47) 

Today, however, the term regulation has acquired a multitude of meanings. They range from 
straightforward legal definitions - "the act or process of controlling by rule or restriction" 
(Gamer 1999:1289) - to the OECD's understanding as: 

the diverse set of instruments by which governments set requirements on enterprises 
and citizens. Regulations include laws, formal and informal orders and subordinate 
rules issued by all levels of government, and rules issues by non-governmental or self-
regulatory bodies to whom governments have delegated regulatory powers. 28(OECD 
2000b) 

The OECD definition thus encompasses 'non-governmental' and 'self-regulatory' bodies as 
regulatory protagonists but with the critical qualification that it is governments which have 
delegated the regulatory powers to them. 

This dissertation, which is concerned with regulations for big corporations, not citizens, uses a 
working definition of regulation as the 'establishment of rules and measures to influence 
effectively corporate practice in the public interest.' The term 'rules' is understood broadly as 
including legal, administrative and ethical principles, norms and rules as well as scientific 
standards. 

This working definition thus encompasses current uses of the word 'regulation' that often go 
well beyond state-based rule-making, and explicitly expands the term 'rules' from the legal 
and administrative domain into the domain of ethics as well. (A topic for further discussion is 
the usefulness of a better distinction between state-sanctioned, legal and other types of rules-
based regimes.) 

Classification according to rule-setters 

"Rules require rule setters," points out economist Robert Kuttner. [Kuttner 1999] A 
distinction between 'public regulation', 'co-regulation' and 'industry self-regulation' draws 
attention to the major rule-setters operating today. It also helps point to some potential 
consequences for the quality of rules-based frameworks and the mechanisms to enforce these 
rules. 

28 This definition guides OECD's ongoing Regulatory Reform process in which existing regulations in OECD 
states are scrutinised with the primary aim of improving 'economic performance'. 
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Public regulation refers to rules set by the parliament and/or government authorities. Public 
regulation, at least at national level, usually entails the establishment of measures to monitor 
and enforce the rules. 

The primary role of corporations with respect to public regulation is to ensure their 
compliance with public laws and rules by devising company-internal guidelines and 
establishing effective auditing procedures, and to allow for public verification of their 
adherence to the regulatory measures. 

At the international level, public regulatory frameworks are usually established through 
intergovernmental negotiations. As far as internationally-agreed regulatory codes, guidelines, 
recommendations and laws for corporations are concerned, therefore, the duty of corporations 
is the same as that for national regulation. Depending on the type of international agreement, 
this duty may be a moral one or a moral and legal one. For example, since the 1992 UN Earth 
Summit agreed on 32 Principles for Multinational Corporations as part of its international 
action programme, Agenda 21, these principles are being regarded as the minimum criteria for 
corporate behaviour towards achieving the international public aim of environmentally-sound 
and socially-just sustainable development.(Krut and Gleckman 1998)29 

Co-regulation refers to regulatory arrangements between business actors and one or more 
other parties. 

But the term does not indicate who these co-regulatory parties are or should be. The term 
'public and corporate co-regulation', referring to regulatory arrangements between industry 
and government authorities or UN agencies, is thus more specific. Other parties to co-
regulatory arrangements with economic actors can be labour, religious and/or civil society 
organisations. 

The term co-regulation, moreover, does not indicate either how many actors may be party to 
the rule-setting activity. It could refer to an arrangement between just one corporation and one 
NGO, or one between an international business association and a number of parties. 

Furthermore, the term does not indicate who initiated the co-regulatory arrangement. Yet co-
regulation initiated by government authorities is likely to differ significantly from 
arrangements initiated by civil society organisations and from arrangements initiated by 
corporations or business associations.31 

A key feature of co-regulatory agreements as far as accountability is concerned is whether or 
not governments are one of the parties involved. Only public authorities can link voluntary 

29 Principles reproduced e.g. in Knit and Gleckman 1998:132-134 
30 Term by Knit and Gleckman 1998:92 
31 Co-regulatory and corporate self-regulatory arrangements are now often called 'voluntary initiatives,' a term 
which creates much confusion. Firstly, the term 'voluntary initiative' implicitly attributes the initiative towards 
more socially-responsible corporate conduct to the industry - even if a business association may have forcefully 
resisted a particular code of conduct at first and agreed to a co-regulatory arrangement only because of strong 
and persistent outside pressure. (The term 'voluntary' initiative is, in many ways, a misnomer, when, for 
instance, corporations put forward their own non-legally binding industry code to avoid tighter mandatory 
regulation or to defuse public pressure). Secondly, the term does not distinguish between corporations' pledges 
of compliance to codes of conduct, corporate sponsorship, and a whole gamut of non-market based corporate 
activities which are currently referred to as 'public-private partnerships'. 
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co-regulation to legally-binding enforcement measures should the industry fail to comply with 
the agreed rules-based framework. 

This does not mean, however, that only the 'force of law' is effective in influencing corporate 
practices and conduct. Labour and civil society organisations, for example, have drafted 
model codes and pressured corporations publicly to adopt them as binding. Others have 
preferred to negotiate co-regulatory arrangements in tandem with industry. The primary 
means of making co-regulatory codes effective in practice is negative publicity - the 'naming 
and shaming' of those corporations which are found to violate the rules and standards which 
have been agreed.32 

Self-regulation refers to arrangements where corporations or business associations establish 
their own rules in the form of codes of conduct, corporate guidelines or mission statements 
and pledge adherence to them. 

'Self-regulation' may not, in fact, be the most appropriate term for arrangements in which the 
party to be regulated sets its own standards and whose effectiveness in protecting public 
interests depends entirely on a corporation's sense of moral obligation (see also Chapter 5). 

Analyses of business codes, for example in relation to sustainable development, have 
concluded that industry codes omitted important Agenda 21 standards and lacked effective 
enforcement mechanisms, (see e.g. UNCTAD 1996b) 

Corporate self-regulation - an oxymoron? 

Harris Gleckman and Riva Krut, who have investigated environmental regulation as an 
example of international social regulations, contend that: 

The campaign in favour of international environmental self-regulation by individual 
firms and industry trade associations has been energetic and has been supported by 
almost all the international trade associations. While not generally recognised as such, 
'self-regulation' is really an oxymoron. Potential polluters cannot make 'laws' (i.e. 
regulate) and order 'sanctions' (i.e. authorise penalties and fines) that are against self-
interest. Further, state regulation presumes that there is a political process that defines 
a level of pollution and regulations are issued to disperse this standard equitably over 
the generators of pollution. No individual 'self-regulator' can determine the publicly 
approved level of pollution or allocate itself the correct amount of pollution. 
(Gleckman and Krut 1994:8-9)33 

32 Hanks proposes the term 'civil regulation' for efforts where civil society organisations are the prominent 
driver of a regulatory arrangement. (Hanks 1999) 
33 For other analyses of industry self-regulation from a societal perspective see also Greer and Bruno 1996:33-7; 
Hansen 1999; Utting 2000; UNRISD 2000a 
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Gleckman and Knit postulate that public and corporate co-regulation and corporate self-
regulation must be backed up by industry-independent measures if public interests are to be 
effectively protected. These include clear guidelines on how to ensure compliance to such 
codes; external third-party verification of the internal audit; and public reporting and public 
participation.34 

34 For more details, see Knit and Gleckman 1998:92-108 
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