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III. CASE STUDY 

Chapter 1 

REGULATION OF TRANSNATIONAL CORPORATIONS 
A historical perspective 

Historically, progress associated with corporate social and environmental responsibility has been driven, 
to a large extent, by state regulation, collective bargaining and civil society activism. Increasing reliance 
on voluntary initiatives may be undermining these drivers of corporate responsibility. Such initiatives 
are often presented as effective alternatives to state regulation, when in fact their success in 
industrialised countries has often involved an important regulatory component. 

Peter Utting, Coordinator of UNRISD project on Business 
Responsibility for Sustainable Development, 2000 

Any case study on the regulation of a particular industry sector or practice, as well as 
questions about the regulation of corporations in general, are best understood if they are 
examined in a broad historical context. 

Regulation - the establishment and implementation of rules-based regimes - has long been 
used to ensure that corporations are accountable to society at large. A historical overview of 
corporate regulation shows that, from the time when concerned health professionals, citizens, 
governments, and UN agencies called for an international code for the infant food industry up 
until today, views on the feasibility and desirability of international regulation of TNCs were 
influenced not only by shifts in the balance of power between the various key actors. They 
were also marked by a shift in ideology away from the idea of influencing the commercial 
sector by means of external, binding regulation towards a drive towards de-regulation, 
complemented by industry self-regulation in the name of corporate responsibility. 

National regulation of corporations 

The notion that corporations should be subject to democratic control is not new. Early 
industrial enterprises in the United States, for example, were kept under close citizen and state 
control by means of corporate charters. These charters set out not only the privileges accorded 
to the corporations but also certain obligations. Charters often included revocation clauses 
giving State legislators the right to withdraw a charter if a corporation did not serve the public 
interest. 

In the nineteenth century, however, corporations managed through various legal means to 
curtail or abolish the right of individual US states to amend or revoke their charters. The 
Supreme Court ruled in 1886 that corporations were 'natural persons' under the US 
Constitution and thereby "entitled to the protections of the Bill of Rights, including the right 
to free speech and other constitutional protections extended to individuals." This ruling 
overturned the concept that corporations were simply legal entities whose right to make profit 
was granted only on condition that they served the public interest. Instead "corporations 
finally claimed full rights enjoyed by citizens while being exempted from many of the 
responsibilities and liabilities of citizenship." (Korten 1995:59) 
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Other countries preferred the notion of an 'artificial person' to that of an anthropomorphised 
corporate citizen. By conferring a status of'legal personality', "corporations are legally 
deemed to be single entities, distinct and separate from all the individuals who compose them. 
Legal personality means that corporations can sue and be sued, hold property and transact, 
and incur criminal liability in their own name and on their own account." (Wells 1998: 653) 

Whatever their legal status, the question of how to ensure that corporations benefit society to 
the maximum - or at least that they do little or no harm - has remained a key one all over the 
world. In most democratic countries today, a web of government regulations has evolved over 
the years to protect workers, consumers and society more generally and to guarantee their 
rights in law: for example, legislation on minimum wages and occupational health; on equal 
pay for women and on maternity leave; on product safety and advertising; and on 
environmental protection. More often than not, however, state authorities have been pressed 
into action by citizens: 

It should ... be noted that in none of these domains was national regulatory protection 
easily or completely achieved. The worker struggle was a century in the making in the 
developed world and continues in the less developed world. Women's rights and 
consumer rights, also the focus of decades-long struggle, are not yet secure. 
Environmental regulation, the newest 'global' social issue, has required decades of 
efforts by environmental organisations and activists. (Gleckman and Krut 1994:20)' 

The actual content and coverage of regulations, as well as measures to ensure that they are 
implemented effectively, may vary from country to country. But while national regulatory 
regimes are often anything but perfect, there is at least in most industrial countries a set of 
"minimum standards which cannot be infringed upon without invoking substantial judicial 
response and public reaction." (Gleckman and Krut 1994:20) 

International regulation of transnational corporations 

As more and more corporations have expanded their operations over the past 30 years beyond 
national borders, the ability of an individual state to hold corporations accountable for their 
activities and to safeguard public interests through national regulation alone has substantially 
diminished. 

Recognising this, developing countries and civil action groups have demanded a strong 
international regulatory regime to hold transnational corporations (TNCs) accountable to 

1 Citizen action has often been prompted by industrial accidents. The death of over 70 children in the United 
States from a toxic solvent in a cough mixture 1937, for example, marked the beginning of demands for 
industrially-manufactured medicines to be tested for their safety and resulted in legislation to this effect being 
introduced in 1938. Meaningful regulation to ensure the safety of pharmaceutical drugs emerged in many 
countries only after hundreds of children were born in the 1960s with stunted or no limbs because their mothers 
had taken thalidomide as a sleeping pill while pregnant. The drug had been advertised as being particularly mild. 
Concern for health and environmental protection was raised by the 1976 dioxin spill at Seveso, Italy. It increased 
dramatically after the 1984 gas spill in Bhopal, India, when thousands of people living around the pesticide plant 
of the Indian subsidiary of the US company, Union Carbide, were poisoned, causing deaths and suffering for 
years to come. Such concern was kept in the public eye because of further industrial accidents — the 1986 Rhine 
spill of organophosphates produced by Swiss chemical firm Sandoz; the 1986 explosion of the Chernobyl 
nuclear reactor; the 1989 pollution of the Alaskan coast with oil from the wrecked Exxon Valdez tanker; and 
countless warnings about industry's contribution to holes in the ozone layer and to global warming.(e.g. Blum et 
al. 1981:73-74; 214; Reich 1991:98-139; Greer and Bruno 1996:15-16;131 ; Krut and Gleckman 1998:30-31). 
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citizens wherever they operate in the world. But no effective and consistent web of binding 
laws and standards at the international level has emerged as yet, largely because of several 
changes over the past three decades in international economic and political spheres. 

These changes took place in several phases.2 During the 1970s, there were intense debates 
within various UN fora on the need to regulate corporations. Forceful opposition to binding 
industry regulation emerged in the 1980s as neoliberal economic theory and policies began to 
take hold. In the early 1990s, the impetus for industry regulation shifted from the UN to the 
business and NGO community. And finally, coming full circle, there has been a resurgence at 
the end of the 1990s of calls from within the UN for universal standards governing corporate 
conduct - opinions differ, however, as to how these standards might best be implemented. 

Moreover, a new global actor entered the regulatory stage in the mid-1990s: the World Trade 
Organisation, whose activities may result in the de-regulation and down-regulation of existing 
internationally-agreed standards in the name of'free' trade. 

The 1970s: Calls for a New International Economic Order 

The current debate on the international regulation of transnational corporations dates back to 
the late 1960s and early 1970s, an era marked by calls from within the United Nations not 
only for comprehensive international regulatory regimes, but also for a radical restructuring of 
what was perceived as an unjust world economic order. 

At this time, many former colonies had recently achieved independence and were deliberating 
how best to promote national economic development. The Group of 77 - a coalition of 77 
developing countries - was formed at the 1964 United Nations Conference on Trade and 
Development (UNCTAD) to promote an international agenda and structure more responsive 
to their needs. Nationalisation of TNC subsidiaries and plantations was part of this agenda. 

A key year was 1972. In that year, Chile's President Salvador Allende alerted the General 
Assembly of the United Nations to plans of the International Telegraph and Telephone 
Company (ITT) and the Kenneth Copper Corporation to overthrow his government with the 
help of the US government.3 In the same year, the first calls for international codes of conduct 
for TNCs were made at the UNCTAD Conference in Santiago. (Hoogvelt with Puxty 
1987:42) 

President Allende's violent death in a CIA-supported military coup a year later is rarely 
mentioned in histories of corporate regulation. Yet it contributed significantly to the success 
of the calls for UN codes of conduct as part of a programme for a New International 
Economic Order (NIEO). (Kline 2000:43;45) 

2 Much of this section is based on Michael Hansen's summary of the historical evolution of the environmental 
regulation of TNCs. He distinguishes three phases in the debate on international economic regulation of TNCs: 
the 1970s: the advent of regulatory activism; the 1980s: the conservative backlash; and the 1990s: corporate self-
regulation and NGO activism. (Hansen 1999) 
3 "Last July, the world learned with amazement of different aspects of a new plan of action that ITT has 
presented to the US government in order to overthrow my Government in a period of six months . . . They 
wanted to strangle us economically, carry out political sabotage, create panic among the population and cause 
social disorder so that when the Government lost control, the armed forces would be driven to eliminate the 
democratic regime and impose a dictatorship . . . Distinguished representatives, before the conscience of the 
World, I accuse ITT of trying to provoke a civil war in my country. This is what we call imperialist 
intervention." (Allende 1972) 
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The UN Economic and Social Council (ECOSOC) set up a United Nation's Commission on 
Transnational Corporations and a UN Centre on Transnational Corporations (UNCTC) as its 
special research and administrative body. This centre was entrusted with three basic tasks: 

i) to monitor and provide reports on the activities of TNCs; 
ii) to strengthen the capacity of developing countries in dealing with TNCs; and 
iii) to draft proposals for normative frameworks for the activities of TNCs.4 

In 1976, the United Nation's Commission on Transnational Corporations made the 
formulation, adoption and implementation of a draft UN Code of Conduct on Transnational 
Corporations one of its top priorities. UNCTAD, meanwhile, began co-ordination of 
negotiations for an International Code of Conduct on the Transfer of Technology. Discussions 
on both codes progressed slowly, however, partly because of the magnitude of the task and 
partly because of the widely-diverging views of the different actors involved.5 

The 1980s: Opposition to regulation 

By the early 1980s, the tide had started to turn against the regulation of TNCs. The election of 
influential conservative political leaders, particularly Ronald Reagan in the US and Margaret 
Thatcher in the United Kingdom, introduced an era of international economic policy-making 
based on a neoliberal economic framework which continues today: 

As the world's largest source of Foreign Direct Investment, the United States became 
the leading opponent of efforts to control TNCs. In accordance with neoliberal 
textbook economic reasoning, the US position contended that outcomes of 
international trade and investment generally need to be market driven in order to 
maximise welfare and that interventionist policies in trade and investment would 
reduce global welfare. Consequently the very merit of an international code of conduct 
for TNCs was questioned. (Hansen 1999:5) 

The neoliberal credo of 'liberalisation', de-regulation and privatisation - in development 
circles known as the Washington Consensus - spread all over the world.6 Proponents of the 
New International Economic Order, including various UN agencies, were side-lined. By the 
mid-1980s, efforts to draw up a UN Code of Conduct for TNCs were more or less abandoned. 
The Code's official demise came in 1992, when the president of the UN General Assembly 
reported that "no consensus was possible . . . at present" and that „delegations felt that the 
changed international environment and the importance attached to encouraging foreign 

4 For more details, see Hoogvelt with Puxty 1987:41-3; 226-7 
5 For a description of the negotiations on the UN Code of Conduct on Transnational Corporations, see Spröte 
1993; and Hoogvelt with Puxty 1987:43; for drafts of both codes, see UNCTAD 1996a:161-201 
6 The commonly-held view that 'liberalisation' of markets has entailed getting rid of regulations altogether has 
been contested. Some analysts argue that the expansion of the neoliberal economic model has been a process of 
de-regulation with concomitant re-regulation in the interests of transnational corporations and financial 
industries. Hildyard, for example, argues that the nation state's power has not necessarily been weakened, but 
has been redirected. "Far from doing away with state bureaucracies, the free market policies have in fact 
reorganised it. While the privatisation of state industries and assets has certainly cut down the direct involvement 
of the state in the production and distribution of many goods and services, the process has been accompanied by 
new state regulations, subsidies and institutions aimed at introducing and entrenching a 'favourable 
environment' for the newly-privatised industries . . . At issue, therefore, is not whether modern economies 
require any involvement from the state, but to what ends and in whose interests the state operates." (Hildyard 
1998:3-6:1) 
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investment required a fresh approach." (Samir Shihabi, quoted in Transnational 1992:1) 7 

Negotiations on the International Code on Transfer of Technology had already been 
abandoned in 1985. 

Indeed, few of the 30 or so international codes and guidelines envisioned during the 1970s 
were actually adopted. Those that were include the 1981 International Code of Marketing of 
Breastmilk Substitutes; the 1985 UN Guidelines for Consumer Protection; the 1985 FAO 
International Code of Conduct on the Distribution and Use of Pesticides; and the 1988 WHO 
Ethical Criteria for Medicinal Drug Promotion. Even these frameworks would have been 
abandoned were it not for continuous pressure from international citizen networks.8 

The early 1990s: Corporate self-regulation and co-regulation 

One of the last attempts to introduce international corporate regulation via the UN was made 
at the 1992 UN Conference on the Environment and Development (UNCED) - the 'Earth 
Summit' - held in Rio de Janeiro. 

The UN Centre on Transnational Corporations drafted recommendations for environmental 
regulation of TNCs in the expectation that they would be included in the Conference's policy 
recommendations, or Agenda 21 as its global plan of action became known. But a coalition of 
Western industrial states and an organised industry lobby managed to get the UNCTC 
recommendations removed from the draft agenda. Instead, the Conference's Secretary-
General, Canadian businessman Maurice Strong, invited the newly-formed Business Council 
for Sustainable Development to write the recommendations on industry and sustainable 
development. What remained of the coherent and comprehensive framework for TNC 
environmental regulation were a few ambiguous, non-binding recommendations scattered 
throughout the final 500-page document. The fact that the elimination of UNCTC's draft 
chapter on the environmental responsibility of TNCs more or less coincided with the 
dismantling of the Centre by the United Nations Secretary-General caused an uproar among 
the environmental NGO community, which regarded both as evidence of the capture of the 
UN by business interests. (Hansen 1999:6,7; Greer and Bruno 1996:24) 

In 1995, one more attempt to advocate a coherent model of regulation for TNCs was made at 
the World Summit for Social Development held in Copenhagen. But just as at the Earth 
Summit, the idea of binding externally-defined norms for TNC conduct was abandoned in the 
face of industry pressure and assertions that business would behave in a more socially-
responsible manner in future and would regulate itself by means of guidelines, standards for 
good corporate practice and other so-called voluntary initiatives. 

7 This announcement was preceded by an official US Demarche Request, sent on 26 March 1991 to all US 
foreign embassies, asking them to lobby for the abolishment of the UN Code of Conduct negotiations: "We 
believe that the Code is a relic of another era, when foreign direct investment was looked upon with considerable 
concern. The Code does not reflect the current investment policies of many developing countries . . . In the light 
of the above, Washington agencies have decided to seek the support of host governments officials responsible 
for foreign investment and quietly build a consensus against further negotiations . . . We stress that the Demarche 
[mail] should be given to officials responsible for investment not those responsible for UN affairs." (quoted in 
Braithwaite and Drahos 2000: 193. See also van Drimmelen 1998:47-48) 
8 Another international code was the OECD voluntary Guidelines for Multinational Enterprises, which was 
much less comprehensive than the envisioned UN Code of Conduct for TNCs, and which was not universally 
applicable. (Hansen 1999:3) 
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In hindsight, the 1992 Earth Summit can be seen as the beginning of what US consumer 
policy researcher Michael Hansen terms a 'regulatory vacuum' at the UN level. It marked a 
turning point in the emergence of other regulatory models. Industry bodies have repeatedly 
opposed external international regulation and have increasingly advocated industry self-
regulation (or certification by private bodies), arguing that this is as effective as external 
regulation and significantly cheaper for society. 

Nonetheless, some civil society organisations (CSOs) have continued to demand regulation 
which is independent of industry. Others have accepted and co-operated in industry self-
regulation, or have initiated co-regulation between themselves and corporations in a variety of 
fields.9 Those who support co-regulatory models tend to believe that corporations will keep 
their promises to behave in a more socially-responsible manner, or that co-regulation is the 
most pragmatic approach at present. 

Many governments, meanwhile, particularly those of poorer countries, have given up their 
demands for international regulation for various reasons. Numerous developing countries are 
deeply in debt and feel the need to attract foreign investment from transnational corporations, 
while others have developed sizeable industry sectors of their own which they do not want to 
be subject to international regulation. 

The mid-1990s: 
Enter the World Trade Organisation 

The establishment of the World Trade Organisation (WTO) in 1995 to implement 
international rules on trade such as the General Agreements on Tariffs and Trade (GATT) 
introduced a new dimension to ideas and practices about the international regulation of 
transnational corporations. One of the WTO's tasks is to 'harmonise' standards for products 
which are traded internationally, another is to resolve trade disputes between countries. The 
measuring stick in this streamlining process is that national and international standards should 
present minimum barriers to trade. The WTO mechanisms intended to achieve these goals 
have elicited widespread concern about 'down regulation' and 'de-regulation', not least that 
accepted minimum standards in the fields of labour, health and environmental protection will 
be turned into maximum standards or be abolished altogether. 

Moreover, both GATT and WTO have been criticised for their undemocratic nature and for 
the excessive involvement and influence of transnational corporations in their decision
making processes. Unlike UN agencies responsible for other international agreements, the 
WTO can enforce its standards and decisions by means of trade or other sanctions, (see e.g. 
(UNDP 1999, Koivusalo 1999) 

[The WTO has] at its disposal trade sanctions - among the most effective international 
weapons short of missiles. This means that the WTO, which is not even a UN 
organisation, is probably the most powerful institution after the UN Security Council -
and yet makes its rulings essentially in private and with limited participation of the 
poorest countries. (UNRISD 2000b: 109)10 

9 For a more detailed review of different types of co-regulatory, industry self-regulatory and other 'voluntary' 
initiatives, see Utting 2000:3-9 
10 Another important economic player in global economics and politics, the World Bank, began to change its 
position in the mid-1990s on the regulation of markets. In the 1970s, when Structural Adjustment Policies 
(SAPs) began to be imposed on developing countries as a condition of further international loans, the Bank was a 
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The floundering of the Multilateral Agreement on Investment (MAI) 

In the late 1990s, all these concerns prevented another trade agreement from being approved. 
The Organisation for Economic Cooperation and Development (OECD)11 started to negotiate 
an agreement on investment from one country to another in relative secrecy. When details of 
the proposed agreement were leaked, however, widespread consternation that this Multilateral 
Agreement on Investment (MAI) would give transnational corporations the right to file 
complaints against states they believed were hindering their ability to trade in that country -
effectively granting multinationals rights which had hitherto been regarded as the prerogatives 
of nation states only- led to broad public mobilisation against the agreement. This public 
opposition and concerns from some OECD states themselves led to the abandonment of the 
MAI in 1998. (UNRISD 2000b:107-108) Critics were not opposed to bringing some order and 
coherence to the plethora of bi- and multilateral trade and investment agreements. What they 
did object to were the profound shifts in the institutional arrangements for global economic 
decision-making that the MAI would have brought about. 

The late 1990s: The UN re-enters the debate 

By the turn of the twentieth century, the UN and some of its agencies were once again 
becoming more vocal about the need for international business regulation.12 Several draft 
measures proposed different arrangements to ensure the social accountability of TNCs, 
varying as to the extent to which standards should be legally binding. 

The 1994 collapse of the Mexican economy and the 1997 financial crisis in a number of Asian 
countries13 illustrated clearly that a wholly unregulated 'global' market was not good for the 
majority of the world's people nor for transnational corporations.14 Many TNCs began to 
worry about the impact of unstable financial and social environments on their operations. In 
1997, the International Chamber of Commerce (ICC) - a business association of more than 

champion of minimal state intervention in the economic sphere. But after a decade of privatisation of public 
services the world over, concern rose about the poor's lack of access to basic 'public goods' such as health care 
services and clean water. Moreover, when the Thai economy collapsed in 1997, largely as a result of unregulated 
international capital speculation, many feared an imminent world economic depression. 

Responding to these concerns, the World Bank's 1997 World Development Report called for the 
capacities of states to intervene in markets, either because of "market failure" or out of a concern for "equity", to 
be upgraded. Areas covered by the World Bank's proposals included utility regulation, anti-trust policies, 
financial regulation and consumer protection. But the Report's recommendation that greater emphasis be given 
to "personal responsibility" leaves considerable uncertainty as to the scope of government regulation in relation 
to industry 'freedom' of action and self-regulation and does not stress the need for international regulation. 
(World Bank 1997:26-27) 
11 The Organization for Economic Co-operation and Development was set up in 1960 to succeed the 
Organization for European Economic Co-Operation of 1948 which had coordinated aid for economic recovery to 
Western Europe under the Marshall plan after the Second World War. Today, the OECD brings together the 
governments of 29 major industrial countries. 
12 One initiative outside the UN system was taken up by the OECD. In June 2000, the OECD adopted a revised 
set of its guidelines on TNCs which set new standards on corporate governance, workplace conditions and 
environmental protection. These voluntary guidelines apply to TNCs based in the 29 OECD Member countries 
and in four non-Member countries: Argentina, Brazil, Chile and the Slovak Republic. (OECD 2000a; UNRISD 
2000b:90) 
13 Both were caused by the sudden massive flight of the largely unregulated international flow of private capital, 
(see UNRISD 2000b:7-8; see also Stiglitz 1998) 
14 Except, perhaps, for those investors and speculators which have become transnational in their operations. 
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7,000 transnational corporations from 130 countries - launched a major initiative towards 
'dialogue' and 'partnership' with the UN. (Maucher 1997). The ICC started to argue for better 
regulation in areas which would allow its member companies to operate in a more predictable 
business environment. But, at the same time, it continued to advocate the de-regulation of 
national rules governing trade and other areas so as to minimise interference with companies' 
ability to maximise shareholder values. For example, at the 1998 World Economic Forum, an 
annual gathering of business and government leaders in Davos, Switzerland, top business 
people expressed their dismay at 'excessive government regulation', such as rules covering 
the workplace and the environment. (Maak 1998:25) 

One year later, at the 1999 World Economic Forum, UN Secretary-General Kofi Annan 
proposed to the same business leaders a "global compact of shared values and principles, 
which will give a human face to the global market." The compact would comprise "a set of 
core values in the areas of human rights, labour standards and environmental practices." 
Annan explained, "I choose these three areas because they are the ones where I fear that, if we 
do not act, there may be a threat to the open global market and especially to the multilateral 
trade regime."15 In exchange for UN support of free trade, the UN Secretary-General asked 
the ICC member companies to "make sure that in your own corporate practices you uphold 
and respect human rights; and that you are not yourselves complicit in human rights abuses." 
(UN 1999b) 

The UN-ICC Global Compact was launched on 5 July 1999. (UN/ICC 1999) It relies on the 
ability and will of corporations to regulate themselves. Corporate compliance to the proposed 
standards is wholly voluntary. No mention is made of the need for effective procedures of 
monitoring and enforcement which are independent of industry. 

Just one week later, on 12 July 1999, the United Nations Development Programme (UNDP) 
launched its annual Human Development Report. The report described in detail how "profit-
driven" economic globalisation had resulted in the neglect of human rights and social justice 
for the vast majority of the world's people.16 It proposed that corporations should be made 
more accountable to society: 

Multinational corporations are already a dominant part of the global economy- yet 
many of their actions go unrecorded and unaccounted . . . They need to be brought 
within a frame of global governance, not just a patchwork of national laws, rules and 
regulations. (UNDP 1999:100) 

To achieve 'Globalisation with a Human Face', the UNDP report advocated the establishment 
of a "more coherent and democratic architecture for global governance in the 21st century" 
which would include a binding code of conduct for multinational corporations: 

15 Annan reminded business leaders about the "enormous pressure from various interest groups to load the trade 
regime and investment agreements with restrictions aimed at reaching adequate standards in the three areas of 
human rights, labour and the environment." But while the Secretary-General saw these concerns as legitimate, he 
did not want them to be integrated into international trade and investment regimes. (UN 1999b) Some 
commentators have questioned the wisdom of proposing the Global Compact during the run-up to a new round 
of negotiations of international trade rules due to begin in Seattle at the end of 1999: in that year, many civil 
society organisations and developing countries were calling for an impact assessment of WTO's activities and 
rules, or the inclusion of social and environmental clauses in any new WTO agreements, or for the abolishment 
of the WTO regime altogether. For details, see e.g. CEO 1999:2-8. 
16 UNDP 1999:30 
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Today, they are held to codes of conduct only for what national legislation requires on 
the social and environmental impact of their operations. True, they have in recent 
years taken up voluntary codes of ethical conduct. But multinationals are too 
important for their conduct to be left to voluntary and self-generated standards. 
(UNDP 1999:12) 

As in the UN-ICC Global Compact, the UNDP report referred to human rights as a key source 
of universal ethical principles and norms for assessing the duties of transnational corporations 
towards society (see Box 2 for an overview of the standards proposed). Unlike the Global 
Compact, however, the UNDP report stressed the need to strengthen the current international 
human rights regime - for example, through a criminal court with a broader mandate - so that 
not only governments but also other important global players, such as TNCs and the World 
Trade Organisation, could be held effectively accountable to those affected by their actions. 
(UNDP 1999:9; 34-35; 111)17 

ICC Secretary-General Maria Cattaui reacted promptly. In an open letter to the Financial 
Times, she claimed that the Human Development Report was "on the wrong track in calling 
for a mandatory code of conduct for multinationals" and that binding rules "would put the 
clock back to a bygone era." (Cattaui 1999) 

De-regulation and re-regulation worldwide 

Is a call for a binding international code of conduct for transnational corporations really 
putting the clock back? Does such a call not instead reflect people's needs in this era of 
'globalisation'? 

When many countries lobbied some 25 years ago for a comprehensive system of international 
regulatory measures to hold multinational corporations accountable to the citizens of all the 
countries in which they operated, most of them believed that such regulation would primarily 
be a matter of 'international relations', of nation states collaborating together under the aegis 
of the UN to develop international codes of conduct. 

Since then, however, adherence to a neoliberal economic model has involved restructuring 
regulatory systems in the interest of large corporations and questioning the UN's legitimacy 
to establish international regulatory frameworks. At the same time, a variety of actors have 
established different codes of conduct and standards for industry practices, the majority of 
which are not legally-binding on corporations. 

The current discourse in policy-making arenas has also changed. Thirty years ago, most 
policy-makers considered regulation of corporate activities as an issue of 'democratic control' 
over TNCs. At that time, it was understood that firm rules were needed to ensure both the 
optimal operation of markets and the prevention of so-called market failures, abuses of power 
and corporate neglect of responsibility. The archetype of the free market, the United States, 
had in fact one of the most developed regulatory systems in the world. 

17 The UNDP Report recommends that this code of conduct should come under the jurisdiction of the WTO. It 
would be preferable, however, to put it under the more democratically-accountable UN system and leave 
enforcement to the International Criminal Court with an expanded mandate to sue and sanction TNCs. 
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At the end of the 1970s, the term 'de-regulation' spread from the US as part of the neoliberal 
economic laissez faire discourse which advocated privatisation of state enterprises, 
downsizing of the state, reduced welfare entitlements, lower taxes and free trade. Since the 
demise of the Communist bloc at the end of the 1980s, regulation and public ownership of 
specific sectors of the economy are often confused with dictatorship and total state control 
over economies, and then completely dismissed. 

All major industrial states have prospered throughout decades of regulated markets and all 
reasonably well-functioning market economies continue to be partially regulated. These facts, 
however, do not figure in the free market discourse. Not mentioned either is the fact that 
'liberalisation' of markets under this paradigm has usually entailed not getting rid of 
regulations altogether but instead a selective de-regulation and re-regulation in favour of big 
business and finance. (Hildyard 1998:3-6; 2; UNDP 1999) The predominance of free market 
thinking continues to pre-empt serious theoretical and policy inquiries about the merits and 
shortcomings of different types of regulatory arrangements as well as about which type of 
capitalist market system might best achieve the most socially-just and environmentally-
friendly outcomes and under what circumstances. 

The political debate about how to ensure democratic control over corporations which 
transcend national boundaries - corporations which, in many instances, have annual turnovers 
far exceeding the gross national products of many nation states - has given way to debate 
about how best to attract corporate money, whether in the form of direct investment or via so-
called public-private partnerships. More often than not, binding public regulation is traded 
away in return for promises of corporate responsibility and good governance. 

Current key questions on regulation 

In fact, debates about international regulation of corporations should go well beyond the 
question as to whether or not such standards should be mandatory on corporations. Questions 
on democratic international rule-setting should include: 
• In which areas are binding laws needed? In which areas are other arrangements sufficient? 
• Who sets the rules and on what basis? 
• Who implements the rules and how? 
• How can society ensure that any regulatory arrangement effectively prevents - or at least 

minimises - potential harm from industry activities? 

These questions may sound technocratic, but need to be raised and discussed in the context of 
changes in the international policy-making arena over the past 30 years and in the face of the 
increasing power of TNCs. 

The trend towards industry self-regulation or co-regulation between industry and other 
societal actors has been supported by two beliefs. One is that the growing number of industry 
codes demonstrates an increased sense of corporate responsibility and that as a result society 
no longer needs to insist on externally-defined binding international regulation. The other is 
that transnational corporations have gained so much power in recent decades - one means of 
exercising this power is to relocate manufacturing plants from country to country (or at least 
to threaten to do so) - that it is now impossible to regulate TNCs by externally-defined rules. 
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Building on voluntary agreements with corporations is seen as more 'pragmatic' than 
antagonising them with binding international regulation.18 

These perceptions invoke further questions: 
• Have TNCs shown a willingness and ability to regulate themselves effectively? 
• Is there underexplored room to formulate and enforce externally-defined international 

regulation? 
• What is the appropriate role of each actor in the new structures of 'good global 

governance' (a term which is used in this dissertation to mean democratic decision
making about the most appropriate ways to ensure that TNCs are socially-accountable by 
means of international regulation)? 

All these questions are explored, explicitly or implicitly, in this dissertation on the 
international regulation of the marketing practices of the infant food industry. 

18 Some commentators advise building on industry offers to behave in a more socially-responsible manner but 
against a background of externally-defined binding regulation should such co-regulatory arrangements fail. 
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Box 2 
Proposed standards to evaluate TNC conduct 

"A compact for the new century" 

At the World Economic Forum in Davos, Switzerland on 31 January 1999, UN Secretary-General 
Kofi Annan challenged world business leaders to "embrace and enact", both in their individual 
corporate practices and by supporting appropriate public policies, the following universally-agreed 
values and principles: 

/. The Universal Declaration of Human Rights 

The Secretary-General asked world business to: 

a) support and respect the protection of international human rights within their sphere of 
influence; and 

b) make sure their own corporations are not complicit in human right abuses. 

2. The International Labour Organisation's Declaration on fundamental principles and rights at 
work 

The Secretary-General asked world business to uphold: 

a) freedom of association and the effective recognition of the right to collective bargaining; 

b) the elimination of all forms of forced and compulsory labour; 

c) the effective abolition of child labour; 

d) the elimination of discrimination in respect of employment and occupation. 

The Rio Declaration of the 1992 UN Conference on Environment and Development 

The Secretary-General asked world business to: 

a) support a precautionary approach to environmental challenges; 

b) undertake initiatives to promote greater environmental responsibility; 

c) encourage the development and diffusion of environmentally friendly technologies. 

UNDP 1999 Report: Globalisation with a Human Face 

"Multinational corporations are too important and too dominant a part of the global economy 
for voluntary codes to be enough. Globally agreed upon principles of performance are needed 
for: 
* Human concerns - to ensure compliance with labour standards and human rights 
* Economic efficiency - to ensure fair trade and competitive markets 
* Environmental sustainability - to avoid degradation and pollution." 

Sources: UN 1999a; UNDP 1999:100-101 
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Box 3 
Why regulate? 

The myth of the perfectly self-regulating market 

De-regulation has become a key word in current economic policy discourse. Many policy
makers today follow the neoliberal economic school of thought which argues that unfettered 
markets deliver goods and services most efficiently and are therefore best left alone. It also 
argues that the 'invisible hand' of pricing mechanisms takes best care of societal welfare. 

Regulations can certainly become inefficient, overbureaucratic or redundant, and thus should 
be reviewed periodically. But such reviews are not the same as getting rid of regulations per 
se on the grounds that they are negative, rather than positive, policy measures. In fact, the 
'free' market has never been wholly unregulated. Most industrial states have long relied upon 
an intricate rules-based system to create a stable business environment and to tackle the 
market's imperfections and abuses. 

The collapse of the economies in the former Communist countries of Eastern Europe is often 
cited as proof that laissez faire economies work best. But centrally-planned economies should 
not be confused with regulated markets. Since the Second World War, most Western 
European countries as well as the US economy have flourished under social welfare-oriented 
types of capitalism. 

The market certainly does many things well. But until some twenty years ago, economists and 
policy-makers were well aware that there will always be goods which market mechanisms do 
not and cannot deliver, such as universal access to health care, or goods which they deliver 
but should not in the interests of societal well-being, such as pollution and misleading or 
harmful statements about commercial products, including tobacco and pharmaceuticals. This 
is why regulation is often employed "either to make the market work more efficiently or to 
solve problems that the market cannot fix." (Kuttner 1999:329) Economist Robert Kuttner 
points out that: 

The system in which the private market operates is inevitably structured by law and by 
democratic choices. Those choices can contrive a relatively efficient, or inefficient, 
brand of mixed economy. But the quest for a perfectly pure free market, or an 
economy free of political influences, is an illusion. (Kuttner 1999:327) 

Over time, regulatory measures have been implemented for a variety of reasons. Classical 
economic theory makes a distinction between economic and social regulation. According to 
this theory, economic regulation is justified when markets fail to be effectively self-
correcting. A classic example is the complex regulation of public utilities, such as water 
supply or electricity services, where entry, price, profits and terms of competition are heavily 
regulated to prevent unnecessary fragmentation of the market and to ensure that the company 
awarded the contract does not abuse its monopoly position. Social regulation, meanwhile, is 
justified because it corrects what economists call 'negative spillovers'. It encompasses 
regulation of pollution, advertising, and health and safety.19 (Kuttner 1999:227-228) But as 
Kuttner points out: 

19 For details of these categories, see Kuttner 1999:227-231 
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We should remember as a matter of economic and political history that none of these 
regulatory systems resulted from bloodless expert analysis of externalities, information 
failures, natural monopolies, bargaining asymmetries, and the like. For the most part, 
they resulted from gross abuses of private economic power- followed by exposé, 
indignation, societal conflict, struggle, and ultimately political remediation. (Kuttner 
1999:230) 

There has always been, and continues to be, a need regulate the market. The key question is: 
what type of regulation allows differing markets to do their best while preventing undue 
harms to societies? In democratically-minded societies, which in principle are based on the 
primacy of the needs and values of people over abstract economics, the answer to this 
question is a political one. From this perspective, the question becomes: for what reasons have 
societies decided to establish regulatory measures? What are the commonly accepted 
justifications for limiting market mechanisms? 

Regulation in the United States 

Regulation in the United States was instituted in three broad waves from the late nineteenth 
century through to the 1970s. The first wave began in 1887 when the US Congress set up the 
Interstate Commerce Commission to prevent railroad owners from abusing their monopoly 
position by charging small farmers higher rates for transporting their goods than they could 
afford. The subsequent 1890 Sherman Act dealt with the rampant problem of monopolies and 
price fixing. The 1906 Pure Food and Drug Act was enacted in response to public outrage at 
working and sanitary conditions in slaughterhouses. From 1907 onwards, public utility 
commissions regulated gas, electricity and telephone markets in which private companies 
were accorded a monopoly position if they agreed to charge publicly-affordable prices. In the 
early twentieth century, labour laws were passed to limit employers' power to exploit both 
child and adult workers. This first wave of regulation - which began in the late nineteenth 
century and extended through the progressive era of Presidents Theodore Roosevelt and 
Woodrow Wilson - was primarily intended to prevent abuses of economic concentration and 
power of the newly-emerging industries. 

The second wave, known as New Deal regulation, came in response to the Great Depression 
in the 1930s. Under the leadership of US president Franklin D. Roosevelt, an intricate 
regulatory system was set in place, the prime aim of which was to stabilise the economy so 
that people would not again be detrimentally affected by businesses' economic 
overspeculation. By the end of the 1960s, independent regulatory commissions were seen as a 
"fourth branch of federal government." (Kuttner 1999:231) 

The third wave of regulation lasted from the mid-1960s to the end of the 1970s. It emerged in 
response to the emergence of a vocal consumer movement spearheaded by Ralph Nader and 
an environmental movement catalysed by Rachel Carson's book Silent Spring. Between 1965 
and 1977, the US Congress enacted some twenty new regulatory laws governing, for example, 
occupational health and safety, consumer-product safety, clean air, clean water and toxic 
waste, and created an elaborate regime for assessing environmental impacts and regulating the 
financial system. 

Kuttner pinpoints the reversal in public rule-setting activities to the late 1970s when the word 
'de-regulation', which had entered public discourse in 1976, became a widely-shared policy 
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objective. What started in 1978 as 'regulatory reform' under President Jimmy Carter rapidly 
turned into a movement for complete de-regulation 

No societal group mobilised to defend this partially-regulated mixed market system. Left-
wing and Centre movements were disillusioned with the machinery and politics of regulation 
because of 'regulatory capture', an idea introduced in 1955 by Marver Bernstein's influential 
book, Regulating Business by Independent Commission. Bernstein exposed the subtle (and not 
so subtle) mechanisms by which corporations had gained influence over the content and 
execution of regulation. He also showed that the functioning of public regulation depended on 
the idealism and public-mindedness of the regulators. But instead of calls for an overhaul and 
revival of the regulatory system, what emerged were calls for the abolishment of the most-
criticised regulatory agencies. 

Those who paved the way for a fundamental attack on the very idea of regulation, however, 
came from the new influential Chicago School of neoliberal economists, the most well-known 
of whom was Milton Friedman. By the end of the 1970s, their de-regulation ideology had 
been picked up by a revitalised conservative movement and by big business. Kuttner notes 
that big business was in fact one of the last to embrace the deregulation ideology because 
most corporations had learned to live and manoeuvre within the system of regulation rather 
than attack it. Still today, most businesses prefer some sort of regulation, albeit in their 
favour, than no regulation at all. 

In this discourse, the term 'polity failure' - failure of the political community or the political 
process - took the place of 'market failure.' The term 'polity failure' expresses a lack of 
confidence that a vibrant civic-minded society and its democratic state will set and enforce 
rules to the benefit of society. Instead, public regulation was invariably portrayed as an 
obstacle to the optimal functioning of a supposedly perfectly self-regulating market. If there 
was a need for regulation, it was argued that regulation through market incentives was 
preferable.20 Public, mandatory regulation was denigrated under the term 'command-and-
control' regulation. From a public policy perspective, the introduction of such a negatively-
charged term was unfortunate: 

[A] fact is that any system of laws relies on commands. Thou shalt not run a red light, 
or cheat the 1RS [tax-collecting Internal Revenue Service], or rob a bank. Thou shalt 
honor property rights in a variety of highly specified ways. The issue is not whether 
there are 'commands', but whether the goals of public policies are sensible and 
attainable, and whether their means are appropriate to the specified goals. (Kuttner 
1999:320, emphasis added) 

Common regulatory regimes 

Most other industrialised countries followed similar paths to that of the United States. 
Regulatory arrangements varied, depending on the function and type of state, the legislative 
and administrative system, the actions and reactions of the business sector, the aspirations and 

20 One much cited example is the creation of tradable pollution permits, the aim of which was to lower overall 
air pollution by inducing industries to adopt cleaner technologies. But as Kuttner points out, "though market
like, the resulting system was not free market". Instead, it constituted "the use of market incentives ... within a 
highly contrived and regulated context." The political process must still decide on the level of permissible 
pollution. Tradable permits, moreover, cannot deal with compensation of those harmed by pollution. (Kuttner 
1999:324-326) 
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acts of labour and other social movements, media coverage, dominant personalities, balances 
of power, overall context and simple chance. Major common regulatory realms which temper 
the activities of corporations include: 

Anti-trust: to ensure economic competition and prevent abuses of monopoly power. 
Anti-corruption: to prevent corporations from using illicit payments to, for example, gain 
contracts or to influence law-making and enforcement. 
Advertising and marketing: to prevent harm from manipulation of customers. 
Public relations: to prevent manipulation of the media, legislators, policy-makers and the 
general public. 
Corporate taxation: to ensure corporations' contribution to public infrastructure and to set a 
disincentive for the production of negative externalities such as pollution. 
Labour: to protect and ensure the rights of the workforce. 
Health and safety: to ensure the safe operation of industrial plants. 
Anti-discrimination: to prevent discrimination in the hiring, firing and treatment of employees 
on the basis of, for instance, race or sex. 
Consumer protection: to ensure safety and fair pricing of products and the right to full and 
unbiased information. 
Environmental protection: to protect the natural environment. This is a most complex 
regulatory regime covering a range of issues such as whaling, toxic waste, air, water and soil 
pollution, acid rain, the ozone layer and biodiversity.21 

In addition, a wide variety of regulatory regimes have been introduced for specific industry 
sectors. To ensure that industrially-manufactured pharmaceuticals contribute to public health, 
for example, pharmaceutical companies are regulated in relation to their clinical trials, drug 
approval, manufacturing practices, product quality, post-marketing surveillance, marketing 
and advertising, and often drug pricing. In return, research-based pharmaceutical corporations 
have obtained a long duration of patents on their products, protection of their brand names 
and relatively low taxation. Other regulated industries include public utilities, mining, oil, 
food, garments and the financial sector.22 

A coherent web of international regulation 

Despite the current free market discourse, most industrialised countries in fact accept that the 
state has a duty to provide for rules-based systems in the realms and industry sectors cited 
above. But this is not generally accepted for international regulation, even though numerous 
practices of transnational corporate and financial actors are beyond the control of any 
individual nation state. A study by Harris Gleckman and Riva Krut on the Social Benefits of 
Regulating International Business ponders this inconsistency: 

21 A justification for regulation which has been used more in the international than the national arena is Human 
rights: to ensure that people's human rights are not violated. The first time that corporations were tried for 
'crimes against humanity' was during the Nuremberg trials after the end of the Second World War when German 
companies were indicted for various actions during the Nazi era. A call to link the human rights regime with the 
regulation of the conduct of transnational corporations re-emerged in the 1990s, particularly after environmental 
and human rights activists' blamed the Shell oil company for complicity in the execution by the Nigerian state of 
Ken Saro-Wiwa and other Shell critics. (Meintjes 2000:85:97) 
22 For a detailed study of realms of global business regulation, see Braithwaite and Drahos 2000. 
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It is as important to put regulations in place internationally as it is nationally. It is an 
accepted job of government to set domestic targets and standards for business that 
weigh the competing claims of economic and social development. On the international 
level this commonly accepted national assumption is not shared. (Gleckman and Krut 
1994:10) 

Their study argues that "a systematic method to regulate and set minimum standards for 
international business activity is crucial to the achievement of some critical elements of 
international social life and development" and that there is a need for an international 
structure to assist states in regulating international business on the basis of "the fundamental 
rights of individual citizens, international society and the earth." (Gleckman and Krut 1994:8) 
UNRISD shares the view that the 'invisible hands' of the market will not achieve optimal 
social outcomes. Their analysis of the outcomes of reliance for ten years on corporate self-
regulation and 'voluntary initiatives' in the international policy arena concludes that: 

Left to their own devices, TNCs are likely to fulfil their responsibility in a minimalist 
and fragmented fashion. Their strategies may be conducive to economic growth and 
the stability of their operating environments, but not necessarily to sustainable human 
development. They still need strong and effective regulation and a coherent response 
from civil society. (UNRISD 2000a:90) 
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