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Chapter 4 

IMPLEMENTING THE CODE 

Governments should take action to give effect to the principles and aim of this Code, as appropriate to 
their social and legislative framework, including the adoption of national legislation, regulations or 
other suitable measures. For this purpose, governments should seek, when necessary, the cooperation of 
WHO, UNICEF and other agencies of the United Nations system... 

Article 11.1, International Code of Marketing of Breastmilk Substitutes 

The International Code of Breastmilk Substitutes applies to infant formula and other products 
marketed or represented as replacements for breastmilk, as well as feeding bottles and teats. 
The Code prohibits promotion of breastmilk substitutes to the general public, and direct or 
indirect contact between marketing personnel and pregnant women or mothers of infants and 
young children; it sets standards for pictures and information on labels, information and 
educational material on infant feeding, provision of samples and free supplies, and 
interactions between companies and the health care system. (For more details, see chapter 5) 

Adopting an international code is just one step in the process of making transnational 
corporations more socially accountable by means of international regulation. It is up to 
national governments to render such codes effective by implementing them via national 
legislation, or equivalent measures such as decrees, and by providing for effective 
mechanisms of monitoring and enforcement. 

This chapter demonstrates that the translation of the International Code into effective national 
legislation and other regulatory measures has been uneven. A majority of countries have 
adopted regulatory measures but they fall short of expectations at the time of the Code's 
adoption. Others have yet to implement the Code in any form. 

This chapter points to various factors which might have adversely affected the pace and extent 
of national implementation. While there is a lack of systematic case study research into the 
complications encountered during Code implementation at the national level, the origins of 
three major obstacles at the international level can be identified: 
• legacies of the process of Code formulation and adoption; 
• industry dissemination of its own interpretations of the Code; 
• a change in the international political climate concerning TNC regulation under the aegis 

of the UN which dampened WHO's support for national Code implementation. 

Nonetheless, UN agencies, the World Health Assembly, national authorities and civil society 
organisations have endeavoured to overcome these obstacles in various ways. The chapter 
concludes by linking the International Code to the human rights framework, a link which 
could present a major avenue in the future to make infant food manufacturers (and other 
industries) accountable to the societies in which they operate. 
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Obstacle 1: 
Legacies of the process of Code formulation and adoption 

As described in Chapter 3, a crucial moment in the Code debate was the 1981 WHO 
Executive Board's decision to follow the WHO Secretariat's advice to press for a 
Recommendation rather than a Regulation so as to gain US acceptance of the proposed 
international regulation of an industry.1 

Many Members of the Board were apprehensive that the Code might be too loosely worded to 
be of use and that the weaker legal status might be interpreted by Member States as an 
indication that implementing the Code at national level could be considered a low priority. 

Nonetheless, the Board Members decided to press for the Code's adoption, imperfect as it 
was, because of the urgency of protecting infants from the inappropriate marketing of 
breastmilk substitutes, and because of apprehension that tightening the Code and insistence on 
a strong legal status might delay its adoption. Thus, as stated in the previous chapter, the legal 
force (and other advantages) of a WHO Regulation was traded at the 1981 World Health 
Assembly for the anticipated 'moral force' of a 'minimum compromise', a 'minimum 
standard' approved by consensus.2 

When the Executive Board proposed the adoption of the Code as a Recommendation, it also 
made it clear to the World Health Assembly that the Code might require subsequent revisions 
and potentially even upgrading to a Regulation. To make up for its foreseeable shortcomings, 
the Board suggested that the Code's adoption should be accompanied by a strongly-worded 
Resolution urging Member States to translate the Code into effective legal and other 
measures.3 

The World Health Assembly followed the Executive Board's advice. It adopted the Code and 
a strong Resolution which recognised that the "adoption of and adherence to the International 
Code of Breastmilk Substitutes is a minimum requirement... in order to protect healthy 
practices in respect of infant and young child feeding". The Resolution also urged all Member 
States "to give full and unanimous support to the implementation ... of the International Code 
in its entirety" and "to translate the International Code into national legislation, regulation and 
other suitable measures." [Resolution WHA 34.22, 1981, emphasis added] 

1 The fourth draft of the International Code was in fact presented to WHO'S Executive Board in January 1981 in 
two forms: a Regulation and a Recommendation, as requested by the 1980 WHA Resolution. (Shubber 1998:27) 
The 1980 Resolution also requested that "the legal and other consequences of each choice" be outlined. 
[Resolution WHA 33.32, 1980] One consequence of the Board's decision to present the Code to the WHA in the 
form of a Recommendation only was that details of the potential consequences of both legal forms were omitted 
and consequently a discussion on the respective merits of the two regulatory forms precluded. 
2 Shubber 1998:44, 73, 203 
3 (See Shubber 1998:33). Dr. Torbjorn Mork, representative of the Executive Board to the 1981 World Health 
Assembly, presented the draft resolution with the words: "The Executive Board examined the draft code very 
carefully. Several Board members indicated that they considered amendments in order to strengthen it and make 
it still more precise. The Board considered, however, that the adoption of the code by the thirty-fourth World 
Health Assembly is a great urgency in view of the serious situation prevailing, particularly in developing 
countries, and that the amendments introduced at the present stage might lead to postponement of the adoption of 
the code. The Board therefore unanimously recommended to this thirty-fourth World Health Assembly the 
adoption of the code as presently drafted, realising that it might be desirable or even necessary to revise the code 
at an early date in the light of the experience obtained in the implementation of the various provisions [...] It was 
considered, however, that the implementation of the code should be closely monitored ... that future Assemblies 
should assess the situation in the light of reports from Member States; and that the Assembly should take any 
measures it judges necessary for its effective application." (WHO 1981a:34-35) 
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This Resolution also proposed that the process of Code compliance and implementation 
should be assessed two years later at the 1983 World Health Assembly so as to decide 
whether Code revisions or other measures were needed to assist Member States (and other 
concerned parties) in ensuring that the Code effectively prevented the harmful marketing of 
breastmilk substitutes.4 

Given that the International Code of Marketing of Breastmilk Substitutes and the 
accompanying Resolution had been passed by such a broad majority of the World Health 
Assembly - 118 member states in favour, three abstentions and just the United States against 
- and was endorsed by UNICEF's Executive Board a few months later, it seemed reasonable 
to expect that most of these countries would introduce legislation and other measures within a 
few years to tackle the unethical marketing of breastmilk substitutes. 

By November 2000, however, nearly two decades later, just 21 WHA Member States had 
adopted comprehensive legislation based on the International Code 'in its entirety.' Many 
other countries have opted for weaker regulatory arrangements: while 26 countries do have 
many provisions in law, others have legislation covering just a few of the provisions, or have 
adopted non-legally binding, voluntary agreements with industry which leave adherence to 
the discretion of infant food manufacturers, (see Annex) 

Is this tally to be rated a success or a failure? The answer is not simple. Code implementation 
has to be evaluated in context. Moreover, these figures do not present a qualitative picture of a 
dynamic situation. First, coverage by the Code is not just a matter of the number of countries 
which have implemented it. The fact that India opted for strong national legislation based on 
the Code, for instance, may protect nearly one-fifth of the world's newborns from 
inappropriate marketing practices.5 Second, many of the countries which initially adopted 
weak measures subsequently decided to strengthen their framework. In contrast, some major 
Western countries, in particular the United States and Canada, have not implemented the 
Code, and about half the members of the European Union have implemented measures 
weaker than the Code. (IBFAN/ICDC 1998) 

A crucial question remains: What lies behind the discrepancy between the overwhelming 
commitment of government delegates at the international level in 1981 and the actual pace 
and extent of Code implementation? 

One reason for the relatively slow pace of Code implementation is that the Code, and the 
appropriateness of the implementation measures, were never thoroughly revised at the 1983 
World Health Assembly, as originally suggested. In just two years, the political climate for 
industry regulation had changed to such a degree that it was decided to keep the Code, 
imperfect as it was, rather than to open it up for discussion and risk a further weakening of its 
content.6 

When the 1983 WHA did not press for changes to the content or legal status of the 
International Code, many governments and baby food activists realised that the 1981 version 
was likely to be the final version, at least for the time being, and felt that further clarification 
or strengthening of the Code would have to take place primarily in other fora. (Chetley, 

4 see Resolution WHA 34.22, 5.(3) and 5.(4) (in WHO 1981b:26) 
5 According to the statistics in UNICEF's 2001 State of the World's children, 19 per cent of the world's babies 
are born in India. 
6 For details on how this decision came about, see Chetley 1986:122 
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1986:122) National delegates were thus left with the task of implementing a Code which was 
ambiguously worded and was adopted under the weakest of the three possible legal forms of 
WHO instruments. 

To assess the gap between support for the Code at the various World Health Assemblies and 
the pace and extent of Code implementation at national level, it is important to think of Code 
implementation as a contested process between a variety of actors at the national level. 
Delegates at the WHA, for example, tend to come from national Ministries of Health. Their 
power to translate the International Code into effective regulatory measures depends 
significantly on differing opinions and balances of power back home between various other 
actors, such as ministries of finance and industry, health professional associations, civil 
society groups, infant food manufacturers and chambers of commerce. It also depends on the 
power of a country in relation to pressures exercised and support received at the international 
level. Nationally and internationally, decisions over the past two decades on health and other 
social issues have tended to be overruled by policy decisions in support of a 'free' market. 

There is a lack of systematic comprehensive qualitative studies of the various factors which 
facilitated or hampered Code implementation. But the fact that it was adopted and remained in 
the weaker legal form of a Recommendation has had important implications for the pace and 
modalities of its implementation. 

A WHO Recommendation leaves implementation entirely up to the individual member state. 
A Regulatory code, however, would have had to be introduced into national legislation by 
Member States within a specified period of time (except by those which had explicitly 
notified WHO of their rejection of it or attached reservations to it).7 Had Member States 
committed themselves in 1981 to a period of implementation, for example, two years, more 
countries might have adopted the Code faster and in a stronger legal form, because during the 
early 1980s the international political climate had not yet turned completely against industry 
regulation (see Chapter 1 and below). 

Moreover, a Regulation would probably have included some kind of mechanism for the 
settlement of potential disputes about Code interpretation, which might have helped to clarify 
some of the ambiguities and gaps in the Code text. (Shubber 1998:29-30) 

In fact, the first draft of the International Code anticipated the establishment of a 'Central 
Office' by WHO and UNICEF. Its task would have been to review the advertisements, 
training and educational material of infant food companies, to interpret the Code, and to 
prepare regular reports on Code compliance for the World Health Assembly. But the 
provisions for a Central Office were removed from the draft after the first round of 
consultations because of "administrative and political problems." (Post and Baer 1980:59; 
Shubber 1998:13) 

The abandoning of a Central Office (or similar institutional arrangement at the international 
level) initially deprived Member States of valuable UN support for the development of 
legislation based on the Code and for the task of setting up the most appropriate monitoring 
and enforcement arrangements.8 

7 Moreover, a Regulation would have contained "specific rules intended to impose specific obligations" and 
would have been worded in "mandatory language". (Shubber 1998:29-30) 
8 James Post and James Baer predicted that abolishing the idea of a Central Monitoring and Advisory Office 
would have important implications for the capacity of WHO and UNICEF to provide expert advice to Member 
States wishing to act on the Code: "Given that there are relatively few experts in the world on infant formula 
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Obstacle 2: 
Industry interpretations of the Code 

The loose wording of the Code has created difficulties in translating it into unambiguous legal 
language. But clarity of the Code's wording has not been the only problem. Several 
companies disseminated their own interpretations of the Code and its provisions which were 
at variance with its letter and spirit. 

For example, in March 1982, just a few months after WHA's adoption of the Code, Rafael 
Pagan, president of the newly-founded Nestlé Coordination Centre for Nutrition (NCCN), 
unveiled at a large press conference 'Comprehensive policy guidelines to be applied in 
countries which have not yet taken measures to implement the WHO Code of Marketing of 
Breastmilk Substitutes'. Journalists were handed a press release, 'Nestlé completes WHO 
code implementation process', together with a 32-page document instructing all Nestlé 
companies in the Code. The core of this document was the text of the International Code, 
accompanied by 'itemised implementation instructions' for each provision. The underlying 
message of the PR media package was that the company had changed its practices and thus 
the ongoing Nestlé boycott could be called off. Numerous articles in the US and elsewhere 
carried a similar message. (Nestlé 1982) 

Those who actually knew the Code had a different opinion. The reputable British medical 
journal, The Lancet, for example, stated that Nestlé's instructions: 

raise some doubts about the purity of Nestlé's intentions ... Analysis of Nestlé's 
guidelines discloses ways in which they might be used to circumvent various parts of 
the International Code, such as the Code's stipulations on free samples to health 
workers and free supplies to institutions. (The Lancet 1982) 

At the 1982 World Health Assembly, delegates from several developing countries voiced their 
concerns about the Nestlé instructions. Dr. G. Ondaye from the Congo warned that, without 
good national legislation, "we may fall into the trap of the large multinational companies 
which are proposing various 'interpretations' of the International Code to be applied in our 
countries but which may, in fact, take into account more the commercial interests than those 
of health." Dr. A. Tarutia from Papua New Guinea said that "the Nestlé document is a serious 
distortion of the World Health Organisation Code. Marketing practices prohibited by the 
Code are approved of and encouraged by the Nestlé document. My delegation is convinced, 
no private sector has the right to amend the WHO/UNICEF Code." (quoted in Chetley 
1986:118) 

Independent legal experts invited a month later to a WHO meeting to develop legislation 
based on the Code cited eight major points of variance between the Nestle instructions and the 
International Code. (Letter 1982) 

practices and strategies, and still less on regulatory actions that have successfully affected the behaviour of 
transnational firms in the food and pharmaceutical industries, a need exists for organising this expertise in a 
technical assistance office of WHO/UNICEF. The failure to do so will leave government officials at the mercy 
of industry executives, lawyers, and lobbyists, all of whom have a pecuniary interest in seeing the weakest form 
of enforcement adopted at the national levels." (Post and Baer 1980:59) 
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UNICEF, too, felt compelled to voice "serious misgivings on Nestlé's interpretation of 
significant aspects of the Code and on the possible harmful effects of its instructions in the 
implementation of the true spirit and intent of the Code" (Grant 1982). UNICEF and WHO 
issued a joint set of notes in which they tried to clarify the Code's intent and spirit. 
(WHO/UNICEF 1982) 

In the light of these criticisms, Nestlé issued a second set of revised instructions in October 
1982 which came closer to the International Code. Yet, in a memo to field staff, UNICEF 
drew attention to the fact that there were still "notable differences ... the most important one 
[being] that Nestlé does not follow a universal policy as regards implementation of the Code." 
Nestlé's instructions referred to Code compliance only in developing countries, whereas the 
International Code is intended to cover all countries without distinction. (UNICEF 1983).'' 

Little could UNICEF and others have anticipated that issues of 'universality' and of the 
Code's scope and specific provision concerning free supplies to institutions were to remain 
the main points of contention right up to the present day, nor that nearly two decades later 
Nestlé would represent the agencies' criticisms of Nestlé's internal instructions as a 
legitimising 'review' from WHO, UNICEF and governments.10 

It is not known to what extent this and other misleading industry interpretations hampered the 
process of national Code implementation. What is certain, however, is that they did not 
facilitate Code interpretation for non-experts and the general public. 

Obstacle No 3: 
Changes in political climate 

Whether the pace and extent of national implementation of an international code can be 
considered a success or not depends on the context of implementation. As shown in the 
historical overview of international regulation (Chapter 1), significant changes in the 
international political climate took place between the 1970s and the 1990s. 

The public debate about infant feeding started at a time when developing countries were 
demanding a New International Economic Order (NIEO): 

based on equity, sovereign equality, interdependence, common interest and 
cooperation of all States [to] correct inequalities and redress existing injustices, make 
it possible to eliminate the widening gap between the developed and developing 
countries and ensure steadily accelerating economic and social development and peace 
and justice for present and future generations.1 ' 

Action programmes and codes of TNC conduct were believed to be important tools in 
achieving these aims. While the UN Economic and Social Council (ECOSOC) embarked on 
its New International Economic Order Action Programme, other UN agencies embarked on 
their own 'new order' declarations and programmes. UNESCO started to work for a New 

9 For details of INFACT's criticisms, see Chetley 1986:119 
10 The 1999 PR magazine Nestlé International (WHO) Code Action Report cites as proof of the company's long 
standing Code implementation efforts "the original Nestlé Instructions (1982) [which] were reviewed by WHO 
and UNICEF as well as by national governments." (Nestlé 1999c: 1 ); see also Chapter 7 
1 ' Preamble of the Declaration on the Establishment of a New International Economic Order (reproduced in 
UNCTAD 1996c:48) 
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World Information and Communication Order, while the International Labour Organisation 
(ILO) updated its World Employment Programme and called for 'Basic Needs' policies. In 
1978, WHO together with UNICEF launched Primary Health Care as the major strategy to 
reach 'Health For All by the Year 2000' in their Declaration of Alma Ata.12 

Jeffrey Harrod, an expert in the politics of international economics, commented that: 

The 'new order' programmes not only spawned anti-hegemonic publications and 
research but also the only real form of action any international organisation could take 
in support of proposed changes in the processes by which the world is governed - the 
formulation, promulgation and monitoring of codes of practice and conduct. 'Codes' 
then proliferated in the same manner as 'new orders'. (Harrod 1988:140) 

By the mid-1980s, more than 30 codes of conduct for various industries or covering various 
corporate sectors and practices were reportedly under consideration by various UN bodies. 
(Clement 1988:354; Pagan Jr. 1985:376) Few of them, however, ever saw the light of the day. 
The tide had started turning against such codes after the election of conservative governments 
in the US and UK in 1980 and after neoliberal economic policies began to be implemented 
more widely but without any meaningful countervailing powers: 

By the end of the 1970s and the early 1980s ... the ability of developing countries to 
determine the agenda of international economic relations decreased considerably. 
Their bargaining position weakened, in part because of the slackening and eventual 
termination of the Cold War and partly under the impact of excessive indebtedness. 
(UNCTAD 1996a:xxiii) 

While the end of the Cold War is a positive development, the consequences in terms of power 
balances and ideological shifts have not been in favour of regulation of big business. The UN 
Code of Conduct of Transnational Corporations was abandoned in 1992 - even though the 
focus had shifted during the 15-year negotiations from one of regulation of corporate practices 
in the interest of the host countries to that of rights and obligations of both TNCs and 
governments. (Dell 1986) 

Changes in senior management of WHO also had an impact on Code implementation. In 
1988, WHO'S Director-General, Halfdan Mahler, who had been a major supporter of Primary 
Health Care, left after 15 years in office. His successor, Hiroshi Nakajima, was not so 
supportive of WHO's programme on infant feeding and other primary health care policies (see 
Box 4). 

According to Annelies Allain, director of IBFAN's International Code Documentation Centre, 
just one year after Nakajima took the helm of WHO, the agency seemed reluctant to back the 
Code and to stress that it had been adopted as a 'minimum requirement' for all countries and 
that Member States could clarify the Code through WHA Resolutions: 

12 For more details, see Harrod 1988:137-142 
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In less than a decade, one single country - the US - succeeded in setting the stage for 
a complete switch from WHO's commitment to PHC [Primary Health Care] to a much 
more 'high-tech' policy which accommodates and possibly even welcomes the 
transnational pharmaceutical and milk companies ... Eight years after its adoption, the 
scene for further implementation looked bleak. The WHO Secretariat made no efforts 
to push for legislation at the national level or to clear up some of the Code's loopholes. 
(Allain 1991:25) 

Moving Code implementation forward 

It had become clear by 1983 that WHO support for implementation of the Code at national 
level was going to be less than optimal. But this did not mean that progress towards 
implementation came to a halt. Other avenues had to be explored instead. Some of the most 
important international measures which evolved were as follows: 

World Health Assembly Resolutions As the envisioned 1983 thorough review of the Code 
never took place, the Code mandated13 biannual reviews of the state of Code implementation 
became a major means of strengthening and updating the Code. Member States adopted 
additional World Health Assembly Resolutions to clarify still further its meaning, close some 
of its loopholes, take into account new marketing techniques which might be harmful to infant 
health, and keep up-to-date with new scientific knowledge in the field of infant and young 
child feeding. 

Code monitoring The publication of Code violations, in particular IBFAN's regular Code 
monitoring reports, often served as the basis for debates at World Health Assemblies and in 
other important policy arenas at regional and national levels about the extent and nature of 
manufacturers' compliance with the International Code.14 

Code training The Penang-based International Code Documentation Centre (ICDC), which 
had been set up by IBFAN in 1986 to monitor the Code, developed regional and inter-regional 
seminars to train lawyers and policy-makers in how to develop national legislation and to 
share experiences on how to overcome potential obstacles at the national level. Between 1992 
and 1998, ICDC (often with support from UNICEF and sometimes from WHO) held 14 
training courses in Code implementation for more than 350 government policy-makers and 
other officials from nearly one hundred countries.15 WHO later followed IBFAN's lead and 
organised three additional Code training courses while UNICEF also developed training 
support. 

13 Code Art. 11.7. 
14 IBFAN publishes regular Breaking the Rules reports in time for the biannual WHA meetings, as well as two 
types of charts: the Stale of the Code by Country and the State of the Code by Company. For Code monitoring 
reports by national IBFAN members and other organisations, such as the The Interagency Group on 
Breastfeeding Monitoring (IGBM), see also Chapter 5. For more details on the general activities of IBFAN, see 
Chapter 8. 
15 One significant result of an ICDC Regional Training Workshop in Nepal was the adoption of a draft model 
code in 1996 by over one hundred delegates at the 3rd SAARC Ministerial Conference on Children of South 
Asia, which took place in Rawalpindi, Pakistan, as the SAARC Model Code for the Protection of Breastfeeding 
and Young Child Nutrition. SAARC, the South Asian Association for Regional Cooperation area, includes 
Nepal, India, Bhutan, Bangladesh, Sri Lanka, Maldives and Pakistan. 
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Model law IBFAN legal adviser at the Code Documentation Centre, Ellen Sokol, translated 
the International Code into legal language. The text was published in 1997 as part of the Code 
Handbook: A Guide to Implementing the International Code of Marketing ofBreastmilk 
Substitutes, a book based on ICDC's training experiences which now serves as a central tool 
in its Code training courses. (Sokol 1997)16 UNICEF co-operated in the formulation of this 
Model Law and makes frequent reference to it when asked for legal advice on national Code 
implementation.17 

A multi-pronged approach 

Clarifying, updating and monitoring the Code, training lawyers to draft national legislation, 
and keeping up public pressure were not the only ways of moving Code implementation 
forward. Another important strategy to achieve the Code's aims to protect society from the 
harms caused by the inappropriate marketing of breastmilk substitutes was to pursue a 
concerted multi-pronged international programme to protect, promote and support 
breastfeeding more generally. 

The 1979 WHO/UNICEF Meeting had stressed that an international code would be just one 
measure to ensure optimal infant feeding. The 1981 Resolution of the World Health Assembly 
reiterated this point, stressing that "adoption of and adherence to the International Code is a 
minimum requirement and only one of several important actions to protect healthy practices 
in respect to infant and your child feeding." [WHA 34.22, emphasis added] 

While implementation of the Code might help to protect mothers from manipulative 
promotion of commercial infant foods, more was needed to create a favourable environment 
in which women could breastfeed and to undo the 'bottle feeding culture' created by decades 
of advertising and promotion as well as by sub-optimal practices within health care systems. 

In the 1980s, many health workers recommended formula milks to mothers of newborns soon 
after they had given birth. "Decades of misinformation have led health workers to witness 
more breastfeeding failure (including their own) and many believe that the problems caused 
by damaging medical practices are actually faults of nature." (CIIR 1993:11) Mothers who 
had reared their children during the heydays of infant food advertising often urged their 
breastfeeding daughters to give supplement feeds of infant formula. 

Moreover, workplace arrangements and labour laws were not usually structured to enable 
women to breastfeed their infants once they returned to work. 

16 The 'Model Law' defines the aim of legislation based on the Code as an "An Act to ensure safe and adequate 
nutrition for infants and young children by promoting and protecting breastfeeding and by regulation of the 
marketing of certain foods and of feeding bottles, teats and pacifiers." (in Sokol 1997:134) 
17 The Code Handbook also contains a summary of the infant feeding issue, overviews of how to interpret the 
various provisions of the International Code, and examples of different national legislation. (Sokol 1997) 

68 



Since the late 1980s, broader policy approaches and actions to limit and prevent the 
inappropriate marketing of breastmilk substitutes have included the following: 
• Ten Steps to Successful Breastfeeding; 
• Innocenti Declaration; 
• A new citizen alliance for breastfeeding action; 
• Baby Friendly Hospital Initiative; 
• UN Convention on the Rights of the Child. 

Ten Steps to Successful Breastfeeding, the Innocenti Declaration, and a new citizen 
alliance 

At the end of the 1980s, policy-makers finally started to tackle the broader issue of creating an 
environment which would enable women to breastfeed and to guarantee that they would get 
accurate, comprehensive information on the best way of feeding their infants. 

In 1989, UNICEF and WHO published a Joint Statement Protecting, Promoting and 
Supporting Breastfeeding: The special role of maternity services. The statement lists "Ten 
steps to successful breastfeeding" (see Box 5) and includes training staff in how to give 
advice on breastfeeding and how to help women overcome any potential difficulties, and 
redesigning the medical system so as to facilitate breastfeeding. The steps also aim to protect 
breastfeeding from commercial pressures by demanding that "newborn infants are given no 
food or drinks unless medically indicated" and by advising against teats or pacifiers for 
breastfeeding infants - new research showed that infants might reject the breast once they had 
sucked on teats or pacifiers, a phenomenon now called 'nipple confusion'. 

In August 1990, UNICEF, WHO, the United States Agency for International Development 
(USAID) and the Swedish International Development Agency (SIDA) jointly sponsored a 
meeting at which high-level policy-makers from 32 countries and 10 United Nations agencies 
adopted the Innocenti Declaration. This Declaration called on governments to take concrete 
action to protect, promote and support breastfeeding by 1995, including implementing the 
'Ten Steps' in maternity services, enacting legislation to enable women in paid employment 
to breastfeed, and translating the International Code and subsequent World Health Assembly 
Resolutions into meaningful national regulatory measures. This Declaration was endorsed by 
heads of states attending the World Summit for Children in September 1990, by the UNICEF 
Executive Board in May 1991, and the World Health Assembly in May 1992 - and committed 
governments to the deadline of 1995 for national Code implementation.18 

Meanwhile, with the encouragement and initial funding of UNICEF, several individuals, civil 
action groups and international networks striving for national implementation of the 
International Code and for policies which would support women who wished to breastfeed 
formed a new umbrella coalition, the World Alliance for Breastfeeding Action (WABA). A 
major focus of the international network was to persuade governments to take up the four 
operational targets of the Innocenti Declaration. 

18 For more information, see e.g. Sokol 1997:20-21. For a reproduction of the Innocenti Declaration see id. pp. 
351-3 
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WABA's key contribution to the multi-pronged approach has been awareness-raising through 
World Breastfeeding Week, organised for the first week of August each year.19 In 1994, for 
example, WABA chose "Protect Breastfeeding: Making the Code Work" as the theme for its 
World Breastfeeding Week. The aim was to remind governments of their commitment to 
reaching the Innocenti Declaration's goals by 1995 and to stimulate greater awareness of the 
importance of the Code as an instrument to protect women's right to make informed choices 
about infant feeding. (BFHI News 1998:b)20 

The Baby-Friendly Hospital Initiative (BFHI) 

In June 1991, UNICEF and WHO launched the Baby-Friendly Hospital Initiative (BFHI), 
aimed at getting health services world-wide to put into practice the 'Ten Steps to Successful 
Breastfeeding'. This Initiative is regarded as an important policy measure in tackling the 
marketing ties between health professionals and the infant food industry and the lack of 
knowledge about breastfeeding among health professionals. Hospitals joining this programme 
promise not to accept 'free' or low-cost supplies of breastmilk substitutes from infant food 
manufacturers and distributors and pledge to redesign their services so as to create a 
supportive environment in which mothers who chose to do so can breastfeed. "In Baby-
Friendly settings, where breastfeeding is the norm, alternative feeds are rightly seen as a 
special intervention requiring specific decisions." (UNICEF 1997a:47)2I 

The UN Convention on the Rights of the Child 

Code implementation gained a wholly new dimension in September 1990 when the United 
Nations Convention on the Rights of the Child (CRC) entered into force. This Convention 
calls on States, UN agencies and other societal actors to act always in the "best interest of the 
child" and obliges State Parties to respect, protect and fulfil the "the right of the child to 
survival, protection, development and participation." 

It also enshrines the "right of the child to the enjoyment of the highest attainable standard of 
health" and the obligation to "ensure that all segments in society, in particular parents ... are 
informed, have access to education and are supported in use of basic knowledge of child 
health and nutrition, [and] the advantages of breastfeeding." [CRC, Art.24.1 and 24. 2(e)] 

The adoption of the Convention on the Rights of the Child was a decisive moment in linking 
the International Code to human rights. Although the prevention of harms from inappropriate 
marketing of breastmilk substitutes can be linked to several other human right instruments, 
starting from the 1948 Universal Declaration of Human Right's obligation to protect every 
human being's 'right to life', commitments under the Convention on the Rights of the Child 
are of particular importance.22 

19 Some WABA members have chosen the 40"1 week of each year as World Breastfeeding Week as a way of 
linking the event with the average length of a pregnancy. 
20 For more information on WABA, see www.elogica.com.br.waba 
21 By December 2000, 15,044 hospitals in 136 countries had implemented the Ten Steps, eliminated free and 
'low-cost' supplies of breastmilk substitutes, and been awarded 'Baby-Friendly' status. (UNICEF 2000) 
22 For more information on the links between various human rights treaties and the issue of regulation of 
marketing of breastmilk substitutes, see e.g. Skogly 1996; Margulies 1997; Clark 1998; and BFHI News 
Jan./Feb. 2000. 
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The CRC is a legally-binding human rights agreement. It is the most widely ratified human 
rights instrument: all UN Member States except two - the United States and Somalia - have 
ratified it and therefore are bound by it. Moreover, the institutional body backing up the 
Convention, the Committee on the Rights of the Child, has recognised the implementation of 
the International Code of Marketing of Breastmilk Substitutes as a practical "appropriate 
measure" to fulfil States' obligations to protect breastfeeding under the Convention of the 
Rights of the Child. 

Thus every government that has ratified the Convention on the Rights of the Child must 
report regularly to the Committee on its progress towards implementing the Code. The 
Committee has recommended that countries that have not enacted the Code do so, and that 
other States strengthen and enforce their existing measures. The Netherlands, for example, has 
been encouraged "to undertake breastfeeding promotion campaigns, stressing its advantages 
and the negative impact of substitutes." (BFHI News 2000) 

Since the mid 1990s, UN agencies have further strengthened their commitment to implement 
human rights. In 1996, for instance, UNICEF put the realisation of the Convention on the 
Rights of the Child (and of the Convention on the Elimination of All Forms of Discrimination 
Against Women, CED AW) at the heart of its mandate. (Lewis 1999:2) In 1997, UN 
Secretary-General Kofi Annan declared human rights to be the cross-cutting theme of the 
multifaceted work of the United Nations as a whole. He called upon all UN agencies to 
"mainstream" human rights in their policy and programme work. WHO embarked on the 
process at the end of 1999. (WHO 2000) 

Overcoming obstacles to Code implementation 

This chapter has provided some insights into the difficulties of translating the International 
Code of Marketing of Breastmilk Substitutes into effective national regulatory measures. 

In 1991, ten years after the International Code's adoption, only nine countries had passed 
legislation based on the Code in its entirety; eight had approved legislation encompassing 
many of the Codes provisions; and 29 had drafts awaiting further action.23 

Because of the compromise wording of the Code, its relatively weak legal status, the 
confusion created by industry interpretations of the Code, and the political climate steadily 
going against regulation of TNC practices, the gap between the commitments made by 
national delegates at the 1981 World Health Assembly and national implementation is not 
surprising. Indeed, given the obstacles at the international level, the implementation of the 
International Code of Breastmilk Substitutes in a substantial number of countries can be 
regarded as a significant move against the tide. According to UNICEF's Legal Officer on 
Code implementation, David Clark, national code implementation can be seen as a continuous 
"uphill struggle" in which still too many governments have done less than they could have 
done but others have implemented strong measures against considerable resistance.24 (for 
some more obstacles at the national level, see Chapter 6)25 

23 Figure based on ICDC data bank, quoted in Sokol 1997:23 
24 Personal communication, David Clark, Legal Officer, Nutrition Section, UNICEF, New York, March 2000 
25 Whether countries used all their room for manoeuvre to implement the Code in national legislation remains an 
open question. A good qualitative analysis of a representative sample of states may indicate which factors 
facilitated or hampered national Code implementation. There are indications that a commitment to legislation 
achieved better results than voluntary arrangements. The 1997 monitoring report Cracking the Code found that 
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By 2000, however, national implementation figures had risen: 21 countries had implemented 
legislation encompassing all or substantially all provisions of the Code of Marketing of 
Breastmilk Substitutes; 26 countries had introduced many, and another 19 a few, of the 
Code's provisions into their law; 20 countries had adopted voluntary measures; 19 had drafted 
measures awaiting adoption and another 27 - among them many Central and Eastern 
European countries - were studying code implementation. (The United States is one of the 
seven countries which reportedly took no action with respect to national Code 
implementation).26 (see Annex) 
This progress can be attributed to a variety of strategies to move Code implementation 
forward. Measures to clarify, update and monitor the Code have been important, as has 
training lawyers in drafting national legislation. Also key has been the inclusion of the Code 
in a multi-pronged strategy which insists that promotion and support of breastfeeding, and the 
creation of environments enabling women to take a genuine free and informed decision as to 
how to feed their children, cannot be separated from the protection of breastfeeding from 
commercial pressures. 

The Innocenti Declaration's date of 1995 for Code implementation set a new target to which 
IBFAN and WABA groups could hold governments accountable. IB FAN and over 1,000 
European development and consumer groups referred to this date when lobbying the 
European Commission to adopt a Directive on Infant Formulae and Follow-on Formulae in 
1991, an infant food export Directive in 1992, and a European Council Resolution calling for 
monitoring of the marketing practices of European Union-based baby food companies 
operating outside the EU. (CIIR, 1993:7)27 

A major new development over the past decade has been to link the regulation of the 
inappropriate marketing of breastmilk substitutes to human rights. Human rights' 
considerations can strengthen the framework under which such marketing is addressed. It may 
also change perspectives profoundly. In the words of UNICEF's former Deputy Executive 
Director, Stephen Lewis: 

Those who make claims about infant formula that intentionally undermines women's 
confidence in breastfeeding are not to be regarded as clever entrepreneurs just doing 
their job but as human rights violators of the worst kind. (Lewis 1999:4) 

Code violations were less frequent in a country with laws governing the marketing of breastmilk substitutes 
(Bangladesh) and more frequent where there was no legal regulation governing any aspect of marketing 
(Poland). (Costello and Sachdev 1998; Taylor 1998) There are also indications that the support of citizen action 
and health professional groups moved code implementation forward. (Chapman 1999, Sokol 2001) Giovanni 
Andrea Comia, Senior Research Fellow at the UNICEF Innocenti Research Centre, considers Code 
implementation a "success in terms of social mobilisation." (Personal communication by Giovanni Andrea 
Comia, Senior Research Fellow UNICEF Innocenti Research Centre, March 2000) For more information on this 
aspect, see also Chapter 8. 
26 The others are: Central African Republic, Chad, Iceland, Kazakhastan, Moldova and Iceland. 
27 The European Directive still falls short of the Code and several countries did not meet the 1995 deadline. 
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Human rights: The avenue of the future? 

Whether or not the human rights approach will help to prevent the harmful marketing 
practices of infant food manufacturers depends not only on whether and to what degree the 
world's nations and UN agencies take their obligations seriously. It also depends on their 
power in relation to that of large corporations. One shortcoming of the current human rights 
regime is that only States can be held accountable to it, not transnational corporations. (UNDP 
1999:35) In the words of the 1996 Report of the Secretary General on the Impact of the 
Activities and Working Methods of Transnational Corporations on the Fidl Enjoyment of 
Human Rights: 

even though each TNC subsidiary is, in principle, subject to its host country's 
regulations, the TNC as a whole is not fully accountable to any single country. The 
same is true for responsibilities they fail to assume for activities or their subsidiaries 
and affiliates. The global reach of TNCs is not matched by a coherent global system of 
accountability. (Commission on Human Rights 1996) 

Indeed, human rights instruments have until now referred primarily to the relationship 
between individuals and the state. Only more recently have transnational corporations been 
considered as societal actors that may profoundly limit people's realisation of their human 
rights and there has been recognition that TNCs are often beyond the reach of those states that 
wish to ensure the fulfilment of their citizens' human rights. 

It has been pointed out that the "everyone has duties to the community" principle contained in 
Article 29 of the 1948 Universal Declaration of Human Rights also applies to 'non-state 
actors.' However, the only human rights instrument that explicitly addresses TNCs is the 
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW). 
Article 2(e) calls on signatories "... to take all appropriate measures to eliminate 
discrimination against women by any person, organisation or enterpriser [emphasis added]28 

How can this vacuum be addressed in international law? One important step in this direction 
was a Resolution adopted in 1998 by the United Nations Sub-Commission on the Prevention 
of Discrimination and Protection of Minorities. This Sub-Commission called for the 
establishment of a sessional Working Group on the Working Methods and Activities of 
Transnational Corporations under the auspices of the United Nations Sub-Commission on the 
Protection and Promotion of Human Rights. Referring, among others, to the Working Group 
on the Right to Development's recommendation to adopt "new international legislation and 
creat[e] effective international institutions to regulate the activities of transnational 
corporations and banks..." the Resolution set out the following mandate: 
(1) "To identify and examine the effects of the working methods and activities of 

transnational corporations on the enjoyment of economic, social and cultural rights and 
the right to development, as well as civil and political rights; 

28 For more information on TNCs and human rights, see e.g. the background reader by the Centre Europe - Tiers 
Monde, American Association of Jurists and the FICAT Foundation. These organisation call for a change of the 
1998 Statute of the International Criminal Court which does not include TNCs within its jurisdiction and does 
not allow the Court to hear cases involving crimes against economic, social and cultural rights. 
(CETIM/AAJ/FICAT 2000:169) Also UNDP's 1999 Human Development Report called for a "broader mandate 
for human rights" for the International Criminal Court. (UNDP 1999:12; 35) For a update on the current 
situation of human rights from a human development perspective, see UNDP 2000. 
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(2) To examine, receive and gather information.... on the effects of the working methods and 
activities of transnational corporations on the enjoyment of economic, social and cultural 
rights and the right to development, as well as of civil and political rights; 

(3) To analyse the compatibility of the various international human rights instruments with 
the various investment agreements, regional as well as international, including, in 
particular, the Multilateral Agreement on Investment; 

(4) To make recommendations and proposals relating to the methods of work and activities of 
transnational corporations in order to ensure that such methods and activities are in 
keeping with the economic and social objectives in the countries in which they operate, 
and to promote the enjoyment of economic, social and cultural rights and the right to 
development, as well as of civil and political rights; 

(5) To prepare each year a list of countries and transnational corporations, indicating, in 
United States dollars, their gross national product and financial turnover, respectively; 

(6) To consider the scope of the obligations of States to regulate the activities of transnational 
corporations, where their activities have or are likely to have a significant impact on the 
enjoyment of economic, social and cultural rights and the right to development, as well as 
of civil and political rights of all persons within their jurisdiction." (Commission on 
Human Rights 1998) 

This three year sessional working group seems to offer a unique chance for states and social 
justice groups to place the regulation of the inappropriate marketing of breastmilk substitutes, 
and other harmful corporate practices, firmly on the world's public law and policy agenda 
Whether this will actually happen will depend, among others, on the way the group sets its 
priorities. 

Some NGOs expressed concern at the working group's first session in 1999 that changes made 
to the initial six-point mandate might lead in the wrong direction. For example, the Centre 
Europe-Tiers Monde, the Association of American Jurists and Pax Romana protested that the 
provisional agenda for the three year work suggested in an extension to point four that the 
Working Group consider voluntary industry codes of conduct as an important option to ensure 
TNCs' respect for human rights. (Commission on Human Rights 2000b:2)29 

The organisations pointed out that corporate statements of support for codes of conduct do 
not necessarily mean that they will adhere to them in practice, as the infant food and many 
other issues, illustrate. Pax Romana said that it could be "expected that companies meet core 
[Human Rights] standards... since these obligations apply to all international agents" be they 
States, human beings or artificial legal entities.30 

A number of the human rights organisations therefore urged the Working Group to focus on 
exploring legally binding measures and institutional arrangements which would make it 
possible to more effectively address corporate malpractice and crimes. Suggestions included 
the elaboration of "one or more compulsory codes of conduct for transnational corporations 
which could take the form of international conventions." (Commission on Human Rights 

For details on the changes proposed in the provisional agenda, see Commission on Human Rights 2000rr2 
The Working Group itself put some of these tasks back unto its mandate and expanded the rights list to include 
also the 'right to a healthy environment and the right to peace." For the final agenda for the three year mandate 
ot the Working Group, see Commission on Human Rights 1999:2-3 

30 Statement made by Pax Romana at the Working Group on transnational corporations of the United Nations 
Sub-Commission on Human Rights, 1 August 2000 

74 



Yet, much of the August 2000 meeting of the Working Group was devoted to the discussion 
ofa Draft Human Rights Code of Conduct for Companies which highlighted respect of human 
rights as an issue of'corporate responsibility'. (Weissbrodt 2000) Working Group members 
and other experts of the UN Sub-Commission on Human Rights argued that such guidelines 
might simultaneously 'encourage' companies to implement the draft principles, help 
governments to identify the types of legislation to enact, and lay groundwork for binding 
international laws. (Commission on Human Rights 2000b:7-8) 

At the same time, the Working Group and other human rights experts deplored the fact that 
"States might lack a legal, regulatory, investigatory infrastructure to take effective action," 
and suggested that "the international community should develop a system to assist 
development of such an infrastructure." (Commission on Human Rights 2000a:9) And indeed, 
TNCs promises to take moral obligations seriously do not discharge states and the UN system 
from their duty to establish a functioning legal system to protect, respect, facilitate and fulfil 
people's human rights world-wide, including from potential human rights violations by 
transnational corporations. 

It can only be hoped that the UN Working Group on transnational corporations and human 
rights will contribute to this task of the international community by helping to codify the 
human rights obligations of corporations - in the form of duties and prohibitions - as well as 
by drawing up some suggestions as to the possible enforcement machinery. It is also hoped 
that the end of the Working Group's three year mandate in August 2001 will not mean the end 
of international efforts to deal with this long-neglected task in international law making. 
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Box 4 
The pharmaceutical industry and WHO 

A 1978 World Health Assembly resolution requested a code for the pharmaceutical industry 
similar to that called for in 1974 to regulate the promotion of breastmilk substitutes. 
Subsequent deliberations greatly influenced WHO support for the International Code of 
Marketing of Breastmilk Substitutes after it was adopted in 1981. The two regulatory debates 
were intimately intertwined.31 

The pharmaceutical industry learned from the experiences of the infant food industry and was 
determined that a code governing the marketing of pharmaceutical drugs would not be passed. 
When the International Code was adopted by the World Health Assembly in 1981, the former 
executive vice-president of the pharmaceutical business organisation, the International 
Federation of Pharmaceuticals Manufacturers Association (IFPMA), commented, "Nestlé and 
the other companies made a lot of mistakes to get to the point they did. We won't ever get to 
that stage if we can help it." (Peretz 1981) 

The IFPMA was a force to be reckoned with. It represented member associations in 47 
countries and an industry with an annual turnover of US$ 100,000 million.32 IFPMA had had 
'official relations' with WHO since 1971, unlike the infant food association, ICIFI, which was 
still struggling to obtain this status.33 

Following ICIFI's example, the IFPMA launched its own Code of Pharmaceutical Marketing 
Practices in March 1981. It argued that the pharmaceutical industry should be given time to 
implement its voluntary code and claimed that WHO insistence on the formulation, 
implementation and monitoring of an international regulatory code would waste precious 
public resources unnecessarily. 

Others were of a different opinion. Immediately following the 1981 World Health Assembly, 
and encouraged by its adoption of the International Code of Marketing of Breastmilk 
Substitutes, some 50 consumer, health and development activists from 27 countries decided to 
form Health Action International (HAI), a coalition loosely modelled on IBFAN. (Chetley 
1990:71, Reich 1991:24) 

Just one year later, at the 1982 World Health Assembly, HAI presented a Draft Proposal for 
an International Code on Pharmaceuticals - a comprehensive model regulatory framework 
covering not only marketing practices but also other problematic pharmaceutical practices 
such as drug trials and registration, research and development, transfer of technology, and 
patents. (Patel 1983:268)34 

31 Several pharmaceutical companies were, and still are, infant food companies as well. (See Box 7) 
32 For more information on IFPMA at that time, see Kanji et al. 1992:31 
33 See Chapter 7 on the efforts of infant food manufacturers to gain NGO status for their business association. 
34 The pharmaceutical code was meant to be an international policy instrument to ensure people everywhere had 
access to 'essential drugs', one of the eight basic components of Primary Health Care. In fact, the essential drugs 
concept encompasses wider provisions than simply access. It also includes the removal of harmful or 
inappropriate drugs from the market. In addition, it aims to eliminate those marketing practices that promote the 
consumption of unnecessary drugs and that overstate the benefits of pharmaceuticals and/or omit information on 
adverse effects, including potentially fatal ones. For a reproduction of the HAI model international code on 
pharmaceuticals, see Patel 1983:317-328 
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As with the baby food issue, WHO found itself at the centre of intense lobbying from 
industry, a citizen action network, and governments with different interests. Discussions about 
a pharmaceutical code dragged on without any decision being made until delegates at the 
1986 WHA reiterated their demand that WHO at least draw up ethical criteria for drug 
promotion. The president of the IFPMA tried once again to prevent such an action: 

[The IFPMA] fully accepts the adoption of international ethical standards although we 
seriously question whether ... [such standards] will do much to improve drug supply 
and use in the developing countries ... I would remind delegates that our code requires 
neither national regulation nor government administrative or financial resources for its 
operations, (quoted in Kanji et al. 1992:59) 

Several pharmaceutical producing countries reiterated their position that WHO should not act 
as a 'supranational regulatory body'. Neil Boyer from the US State Department reaffirmed the 
strong position of the United States: 

that the World Health Organisation should not be involved in efforts to regulate or 
control the commercial practices of private industry, even when the products may 
relate to concerns about health. This is our view regarding infant foods products, and 
pharmaceuticals and tobacco and alcohol, (quoted in Chetley 1990:92) 

The International Organisations Monitoring Service (IOMS) - an information service for 
business - commented in its 1986 WHA intelligence report on the paradox between staunch 
US resistance to international regulation by WHO and its domestic policies: "[The US] finds 
defence of industry interests difficult because those very industries are heavily regulated 
within the US for the same reasons now being used by advocates of international regulations 
at the World Health Assemblies." (IOMS 1986:13) 

In 1986 and 1987, the US finally carried out its threat to withhold large portions of its 
contributions to WHO.35 But its actions did not deter WHO's Director-General Halfdan 
Mahler from pursuing his mandate, and a WHO expert meeting was called to produce 
"Ethical Criteria for the Promotion of Drugs". 

The 1988 World Health Assembly adopted the relatively weak and non-committal Ethical 
Criteria for Medicinal Drug Promotion. When Mahler was replaced in 1988 after 15 years in 
office by Hiroshi Nakajima, who had once been an R&D director with the Japanese subsidiary 
of Hoffmann-La Roche, WHO lost a major supporter of Primary Health Care. In January 
1989, a few months after Nakajima had taken office, the director of WHO's Action 
Programme on Essential Drugs, Ernest Lauridsen, resigned in protest at the way the aims of 
WHO's drug strategy were being "watered down" and at how bureaucratic "harassment" 
hindered his work, (quoted in Chetley, 1990:121-2; 125)36 

35 The US started paying back some of the arrears when an editorial in Science in 1988 pointed out the 
unfairness of withholding $118 million when one of WHO's achievements - the eradication of smallpox - saved 
the US $100 million in vaccination costs per year. (Chetley 1990:120-121) 
36 The Ethical Criteria for Medicinal Drug Promotion are weaker than the originally envisioned code and were 
never advocated for implementation into national legislation in the same way that the International Code was. 
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Box 5 
Ten steps to successful breastfeeding 

Every facility providing maternity services and care for new-born infants should: 
1. Have a written breastfeeding policy that is routinely communicated to all health care staff. 
2. Train all health care staff in skills necessary to implement this policy. 
3. Inform all pregnant women about the benefits and management of breastfeeding. 
4. Help mothers initiate breastfeeding within half-hour of birth. 

Show mothers how to breastfeed, and how to maintain lactation even if they are separated 
from their infants. 

6. Give new-bom infants no food or drink other than breastmilk, unless medically indicated. 
Practise rooming-in (allowing mothers and infants to remain together) 24 hours a day. 
Encourage breastfeeding on demand. 
Give no artificial teats or pacifiers (also called dummies or soothers) to breastfeeding 
infants. 

10. Foster the establishment or breastfeeding support groups and refer mothers to them on 
discharge from the hospital and clinic.37 

For more information on how to ensure successful breastfeeding, see WHO/UNICEF 1993 
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