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Chapter 5 

CORPORATE CONDUCT 
Socially-responsible marketing? 

In view of the vulnerability of infants in the early months of life and the risks involved in inappropriate 
feeding practices, including the unnecessary and improper use of breastmilk substitutes, the marketing 
of breastmilk substitutes requires special treatment, which makes usual marketing practices unsuitable 
for these products. 

Preamble, International Code of Marketing of Breastmilk Substitutes, 1981 

Marketing is not advertising ... Marketing is not even a combination of advertising and a whole bunch 
of other stuff added in, such as packaging, and promotions, and market research, and new-product 
development ...Those are marketing tools ... Marketing is a strategic activity and a discipline focused on 
the endgame of getting more consumers to buy your product more often so that your company makes 
more money ... That's what it's all about, what it has always been about, and what it will always be 
about. 

Sergio Zyman, Former Chief Marketing Officer of the Coca-Cola Company, 1999' 

Much of the international trend over the past 20 years or so away from the notion of external, 
binding regulation of TNCs towards industry self-regulation or co-regulation is based on an 
assumption that transnational corporations are now behaving in more socially responsible 
ways. A multitude of corporate codes of conduct and statements of commitment that TNCs 
will in future be good corporate citizens is often taken as an indication of such responsibility. 

But do the actions of TNCs support their words? Are they practising what they preach? From 
a policy perspective, what matters is not the number of industry codes or statements of intent 
but whether and to what degree industry has reduced or stopped its potentially harmful 
practices, and whether any changes in a criticised industry practice, considered in context, 
reflect a greater willingness and ability on the part of industry to regulate itself. 

Without an evaluation of these two aspects, a policy shift away from international and 
national regulation in favour of industry codes of conduct may be harmful to society. As a 
1998 Encyclopedia of Applied Ethics points out, codes of conduct such as codes of practice, 
corporate charters and mission statements can have various functions, ranging "from quasi-
legal requirements through moral prescriptions to mere advertising puffery." (Pritchard 
1998:538)2 They are useful to society if they act as a "warranty ... of how business will 
conduct itself in regard to certain moral principles" such as respect for human rights and 
dignity. The Encyclopedia explicitly warns, however, against assuming that all functions of 
codes are positive: 

1 Zyman 1999:12-13, original emphasis. Zyman earned the nickname 'Aya-Cola' because of the way in which 
he directed the company's multi-billion marketing efforts for a total of thirteen years. 
2 A code used as a precondition for licensing and backed up by an effective check for compliance is completely 
different from the same code used as a 'marketing tool' to gain a competitive advantage, for instance, by 
assertion of social responsibility or to avoid legal measures. In both these latter cases, these coded are usually not 
accompanied by any meaningful machinery to monitor compliance or sanction violations. 

79 



One of the negative functions of codes is that, rather than improving standards of 
practice, they may actually serve to reduce them ... [A] code may be put in place to 
avoid statutory regulations being imposed on a business or industry. Thus by 
pretending to have moral standards, legal constraints are sought to be avoided. The 
code, by misleading people about managers' intentions, makes the situation worse 
than had it never be adopted at all. (Pritchard 1998:530) 

Statements and questions 

The International Code of Marketing of Breastmilk Substitutes is a mix of external regulation 
and co-regulation. As stated in Chapter 3, the infant food industry was officially invited as 
one of the 'concerned parties' to participate in both the 1979 Joint WHO/UNICEF Meeting on 
Infant and Young Child Feeding and the consultations on drafting the Code. The UN agencies 
deliberately took the risk of ending up with a less than ideal Code in the hope of garnering 
industry support for some regulation of its marketing practices. Yet the president of the 
International Council of Infant Food Industries (ICIFI), Ernest Saunders, who was also Nestlé 
vice-president, still called the Code "unacceptable." (Saunders 1981) 

Today, industry statements suggest a significant change in attitude from that of 1981. For 
instance, lCIFI's successor, the International Association of Infant Food Manufacturers 
(IFM), now states on its website: 

In October 1989, IFM reaffirmed to the WHO Director General the commitment of its 
members to support the principles and aim of the WHO Code. (IFM 1999) 

And Nestlé, an IFM founding member, asserts in its widely-distributed corporate charter that 
it complies "with both the letter and the spirit of the World Health Organisation's 
International Code of Marketing of Breastmilk Substitutes." (Nestlé 1996) 

Does the conduct of the infant food industry back up its proclamations of support for the 
International Code? Does its conduct reflect a greater commitment to corporate social 
responsibility? An answer requires investigation of two further issues: 

1. Have the industry's marketing practices changed since the adoption in 1981 of the 
International Code? If so, do these changes suggest a greater willingness and ability on the 
part of the infant food industry to regulate itself? 

2. Does the infant food industry now accept the principle of outside regulation? 

This chapter explores the first question of changes in marketing practices. Chapter 6 looks at 
the industry's responses to national Code implementation. 

Summary of the Code's provisions 

The aim of the International Code of Marketing of Breastmilk Substitutes is to "contribute to 
the provision of safe and adequate nutrition for infants, by the protection and promotion of 
breastfeeding, and by ensuring the proper use of breastmilk substitutes, when these are 
necessary, on the basis of adequate information and through appropriate marketing and 
distribution." (WHO 198lb: 13) 
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The Code (Article 3) defines breastmilk substitutes as "any food being marketed of otherwise 
represented as partial or total replacement for breastmilk, whether or not suitable for that 
purpose." The Code (Article 2) also covers the marketing of feeding bottles and teats because 
their use has been shown to interfere with breastfeeding.3 

The Code's specific provisions, as clarified by subsequent relevant WHA Resolutions, can be 
summarised as follows: 

1) No advertising or other form of promotion of breastmilk substitutes, feeding bottles or 
teats to the general public. 

2) No pictures of infants or other pictures or text on labels idealising the consumption of 
infant formula. Labels must state clearly the superiority of breastfeeding and must include 
preparation instructions and a warning about the health hazards of inappropriate 
preparation. 

3) Information and educational material on infant feeding must explain the benefits and 
superiority of breastfeeding, the health hazards associated with artificial feeding, and the 
difficulty of reversing the decision not to breastfeed. Information about the use of infant 
formula must include details of the social and financial implications of its use. The 
materials may not contain pictures or text which idealise the use of infant formula, nor 
may they refer to a product brand name. 

4) No free samples, direct or indirect, to mothers. 
5) No contact between marketing personnel and pregnant women or mothers of infants and 

young children. 
6) No promotion of products within the health care system, including no free or 'low-cost' 

formula, other breastmilk substitutes or feeding bottles and teats. 
7) Product information for health professionals must be limited to scientific and factual 

matters. 
8) No gifts to health workers; samples may be given under very limited circumstances only. 
9) Manufacturers should disclose any contribution made to health workers for fellowships, 

study tours, research grants, attendance at professional conferences and the like; as should 
the recipients. 

10) Unsuitable products should not be promoted for babies.4 

The International Code recognised the role and importance of corporate responsibility by 
specifying that: 

independently of any other measure taken for implementation of this Code, 
manufacturers and distributors of products should regard themselves as responsible for 
monitoring their marketing practices according to the principles and aim of this Code, 
and for taking steps to ensure that their conduct at every level conforms to them. 
[WHO 1981, Article 11.1.3] 

3 There is evidence that pacifiers may interfere with breastfeeding as well. The Model Law therefore suggests 
that national laws governing the marketing of breastmilk substitutes should encompass their use. (Sokol 
1997:45;109) 
4 This short summary is adapted from the Summary of the Code for manufacturers by Sokol and Allain 1998:4. 
For additional WHA Resolutions about the scope of the Code, see e.g. Sokol 1997:39-40 
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Corporate practice 

Monitoring reports 

The President of the International Association of Infant Food Manufacturers (IFM) claims 
that: 

IFM member companies are committed to putting the health and well-being of infants 
and young children first at all times. We share with WHO the strong belief that 
breastfeeding is the best way to feed infants, and we have expressed this in many, 
many messages designed to promote nursing as the best feeding choice. (Borasio 
1998) 

In many developing countries today, there is certainly less blatant advertising of infant 
formula to the general public compared to twenty years ago. Most labels on infant formula 
assert the superiority of breastfeeding and no longer depict chubby, smiling infants. The 
practice of disguising sales personnel as 'milk nurses' has almost disappeared. But there is 
still plenty of advertising to pregnant women and mothers - now often through parent clubs or 
telephone help lines - while advertising through the media and the provision of free supplies 
to hospitals and maternity wards continues in some major industrialised countries. 

These positive changes are welcome but are not necessarily evidence of a greater commitment 
on the part of manufacturers to the Code. Any change in practice and any statement about a 
change of attitude or practice has to be assessed in the specific socio-political context. 

In the case of infant food, this means taking into account the fact that the infant food industry 
has been closely watched for its adherence to the International Code by civil society groups, 
in particular the International Baby Food Action Network (IBFAN). Changes in marketing 
methods could be ascribed to clear international standards set by the Code for inappropriate 
marketing practices and to the negative publicity companies attracted when their Code 
violations were exposed by national governments, UN agencies, civil society organisations or 
the media. 

International and national monitoring reports of corporate behaviour in fact reveal continued 
widespread violations of the provisions and spirit of the Code. (e.g. IGBM 1997a; IBFAN 
1998a; TheNetwork 1998). The results of a six-month study to monitor industry practices in 
Poland, Bangladesh, Thailand and South Africa, carried out in 1996 by the Interagency Group 
on Breastfeeding Monitoring (a group of British-based NGOs, academic institutions and 
churches), are illustrative. Published as Cracking the Code, the study: 

found evidence of violations of the International Code of Marketing of Breastmilk 
Substitutes in all four countries studied ... The research shows that many companies 
are taking action which violates the Code, and in a systematic rather than a one-off 
manner. It therefore highlights the need for on-going monitoring which is independent 
of manufacturers and distributors of breastmilk substitutes. (IGBM 1997b:l, emphasis 
added) 
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IBFAN concluded from its monitoring in 31 countries in 1997 that the infant food industry 
not only continues to 'break' the Code, but is finding new ways of'stretching' it. (IBFAN 
1998a)5 Its most significant finding was that the industry continued to "focus on the health 
care system", and that its promotional messages threatened the beneficial practices of 
exclusive breastfeeding for the first six months and continued breastfeeding (with adequate 
complementary foods) for two years or beyond: 

On the surface, it would appear that companies have jumped on the bandwagon to 
promote breastfeeding by diligently including a 'breast is best' message on nearly all 
their materials. The underlying messages, however, are that breastmilk needs to be 
supplemented, i.e. while it is good for newborns, it will not be enough on its own for 
very long; that follow-up formulas are necessary at four to six months, implying that 
breastfeeding should stop; that working mothers need substitutes; that fathers need to 
take part in feeding; that babies need herbal drinks, special water and early 
complementary foods. (IBFAN 1998a:iii) 

The IBFAN report also documented the promotion of a whole range of new products which 
have been introduced or are marketed more widely since the Code was adopted by the 1981 
World Health Assembly. The most striking of these is the introduction of 'follow-up formula' 
or 'follow-up milk.' As these products were introduced in more and more countries, the 
World Health Assembly specified in a 1986 Resolution that 'follow-up formula' are not 
necessary to provide infants with good nutrition. [1986 WHA 39.28] Companies, however, 
claim that commercial milk products for infants older than six months are not 'substituting' 
but 'supplementing' breastmilk, and are not therefore covered by the Code. But since 
UNICEF and WHO now recommend breastfeeding for up to two years and beyond, any 
promotion of other milks does potentially replace breastmilk. Such milks are therefore 
covered by national legislation in a number of countries, (see also chapter 6)6 

More recently, special nutritional products for pregnant and nursing women have been 
introduced on the market, and complementary foods - commercial, processed foods such as 
cereals and infant meals - are promoted more intensely, including providing women with free 
supplies just after their delivery.7 All these products are used to gain direct marketing access 
to mothers of babies and young children. 

Evidence of marketing that undermines breastfeeding also comes from recent media reports 
about the use of innovative advertising techniques to gain access to pregnant women and 
mothers of infants. In summer 1999, Nestlé received the "Best of Europe Award for Big 
Brand Direct Marketing" for its successful campaign in Denmark which targeted mothers 
with children aged two months to one year.8 In autumn of the same year, the advertising 

5 The pharmaceutical industry has displayed a similar tendency in its promotional practices. (Mintzes 1998). 
6 For more details, see Sokol 1997:42-45 
7 For more details on industry marketing of infant food products that undermine breastfeeding but that, 
according to industry, are not covered by the Code, and for details of the risks of inappropriate marketing of 
complementary foods, see Sokol 1997:35; 41-46 
8 The Direct Response magazine reported: "Danish local health authorities ... effectively promote breastfeeding 
and the majority of women breastfeed. As such they are suspicious of communications from companies like 
Nestlé. Therefore the firm decided to tackle the issue of breastfeeding head on and create a dialogue with health 
authorities, including midwives and health visitors, mothers-to-be and mothers with small babies. The target 
audience of the campaign were mothers with children aged from two months to one year. To recruit new 
members, Nestlé used ads and inserts in the Danish magazine, Parents anil Children, and carried out quarterly 
promotional campaigns in supermarkets across the country. More information about baby nutrition and the club 
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company OgilvyOne was awarded the Asian Direct Marketing "Best of the Year" Award for a 
"well thought-out and proven effective loyalty campaign designed for its client Nestlé 
Philippines", a campaign that aimed to build a relationship between women and Nestlé infant 
food brands through direct mail packs. (Business World 1999)9 Today, such 'motherclubs' 
have become one of the most widespread direct marketing avenues for breastmilk substitutes. 

Rulings 

Nestlé's marketing practices have been the subject of two recent rulings by national 
regulatory bodies. In 1999 in the Czech Republic, Nestlé was given the highest possible fine 
for violating national consumer protection legislation because its claim that its complementary 
food was "ideal food" for infants from four months of age was deemed to be "misleading" 
(Prague 1 Trade Department 1999, Baby Milk Action 1999d). 

In the same year, the UK Advertising Standards Authority asked Nestlé to revise its claim that 
"Naturally they [Nestlé employees] do not provide free supplies to hospitals for use with 
healthy infants" because of evidence to the contrary. Nestlé was told that another claim went 
"too far" namely: "Even before the World Health Organisation International Code of 
Marketing of Breastmilk Substitutes was introduced in 1981, Nestlé marketed infant formula 
ethically and responsibly, and has done so ever since." (ASA 1999)10 

Avoiding public scrutiny 

The world's infant food market leader was recently challenged in a more formal arena to 
prove that marketing practices have changed. In January 1999, the European Parliament 
recommended the development of "EU Standards for European Enterprises Operating in 
Developing Countries" and that regular public hearings under its auspices should be held on 
industry practices. 

was placed in hospitals and maternity clinics. In less than one year, the membership of Nestlé parents club has 
increased from under 10% to over 75 % of Danish parents." (quoted in Baby Milk Action 1997b) 
9 OgilvyOne's parent company, OgilvyOne Worldwide, is described by Business World as "one of the leading 
Direct, Customer Relationship and Interactive marketing networks in the world, with 69 offices in 47 countries, 
and billings of over $1.6 billion." OgilvyOne in tum is part of the world's seventh largest advertising and PR 
company, Ogilvy and Mather. According to Business World: "Dickie Soriano, managing director of OgilvyOne 
in Manila, said the grand prize was proof that maintaining a more personal and individual relationship with the 
consumer, 'delivers significant, measurable results' for the brand - in this case Nestlé. 'When we designed 
Nestlé's infant nutrition program, we made füll use of direct marketing insights and breakthroughs that are now 
reshaping the way we market brands as well as the relationships between consumers and brands,' he added. 
Included in the Nestlé program are five brands that support the mother from pregnancy until the child is about 
four. Key to the effectiveness of OgilvyOne's winning program was building a relationship with the customer by 
communicating with mothers - through various direct mail packs - in all the different stages of motherhood." 
(Business World 1999) 
10 Nestlé made three statements in an anti-boycott advertisement in October 1996 in the Oxford Independent 
newspaper. The UK-based IBFAN Member, Baby Milk Action, filed a complaint with the Advertising Standards 
Authority. In May 1999, after a lengthy investigation by the Advertising Standards Authority - which was 
further delayed by an appeal by Nestlé - the British authority upheld all three complaints. The third complaint 
which was upheld referred to the statement that: "The Nestlé Charter concerns Nestlé's commitment to the WHO 
International Code in developing countries." The ASA ruled "when read in context, the claim suggested 
compliance with the WHO Code over time to a degree that had not been substantiated." (ASA 1999; see also 
Wilkinson 1999b; Marketing Week 1999; Baby Milk Action 1999a; Wilkinson 1999a 
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The European Parliament Development and Co-operation Committee's First Annual Hearing 
on Standard Setting by European Enterprises in Developing Countries was held in November 
2000. Its broad aim was to identify "examples of good practice as well as areas for further 
attention... as well as [themes] of wider interest in the debate about corporate social 
responsibility." Two sectors were chosen for this first hearing: the infant food and the 
clothing industry. Different parties were invited to speak on the "marketing of infant formula 
in developing countries according to the WHO rules and the European Council Resolution." 
Committee members were also interested in "the operation and effectiveness of the 
companies' own voluntary code of conduct." However, Nestlé officials who had at first 
welcomed the opportunity to present the company's views, chose not attend." The reasons 
cited for staying away included objections to the presence of representatives from IBFAN and 
UNICEF. (Baby Milk Action 2000a) 

If Nestlé disagrees with the interpretation of the Code and subsequent Resolutions used by 
UNICEF and IBFAN, why wasn't is prepared to discuss this in public? Why did senior 
management not seize this unique opportunity to present Nestlè's Code compliance 
mechanisms? 

Nestlé might have felt that non-attendance would harm to the company's reputation less than 
having to answer questions about evidence that Nestle's subsidiary in Pakistan set sales 
targets for staff and bribed doctors. Company officials may not have wanted to answer 
questions about alleged death threats to Syed Aamar Raza, a former Nestlé sales 
representative who publicised internal company documents after a physician friend accused 
him of contributing to the death of babies. (TheNetwork 1999:8-9) The company did not send 
a representative of its Pakistan subsidary either. Instead Nestlé sent an external auditor to the 
European Parliament hearings - who admitted that the audit of Nestle's subsidiary in Pakistan 
did reveal Code violations.12 

Nestle's apparent avoidance of public discussion of their mechanisms for Code compliance 
raises questions about its ability to defend its Code compliance mechanisms and marketing 
practices. Richard Howitt, a Member of the European Parliament who backed this EU 
initiative, commented that Nestlé had shown "utter contempt for a properly constituted public 
hearing." He said, "Not to attend reveals a combination of arrogance and distance which has 
set their cause back." (quoted in Castle 2000) 

This was not the only time that Nestlé choose not to attend a properly constituted hearing. The 
Breastfeeding Promotion Network of India reports that Nestlé used various tactics since 1995 
to delay cross-examination on alleged violations of the labelling requirements of the Indian 
law on marketing of breastmilk substitutes. At first, the company refused to receive the 
summons. Instead it sent a lawyer to secretly observe the proceedings. When the Court 
realised that Nestle's lawyer was in the room it seized the opportunity to serve the summons 
through him. Between August 1997 and September 2000 Nestlé successfully adjourned 14 
proposed court hearings. (BPNI 2000) (see also Chapter 6) 

1 ' Adidas too did not attend. (Castle 2000) 
12 For a summary and discussion of the audit's findings, see e.g. Yamey 2000b and related rejoinders. 
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HIV and the regulation of the marketing of breastmilk substitutes 

Companies have also exploited the discovery that some babies of HIV-positive mothers may 
contract the virus through breastfeeding. Some companies have been drawing attention to the 
'risks of breastfeeding' and presented commercial infant formula as the most suitable way to 
feed babies of HIV-positive mothers but have been regularly omitting to mention the health, 
social and financial implications of the use of infant formula. No mention is made of other 
options for replacement feeding 

HIV and infant feeding 

When the International Code was adopted in 1981, there was little awareness of HIV 
infection, and AIDS was not perceived as a public health problem. Since then, the disease has 
significantly affected the world's health, social and political arenas, particularly in the 
countries of the South. Nearly two-thirds of the world's 33 million HIV-positive people live 
in sub-Saharan Africa, which also accounts for 90 per cent of all AIDS deaths. 

In the late 1980s, it was discovered that the Human Immuno-deficiency Virus (HIV) which is 
believed to cause AIDS could be transmitted via breastmilk, although the rate of transmission 
was not clear. 

It was not easy for policy-makers to issue guidance, given the sensitive and complex nature of 
HIV and infant feeding, and given the many advantages of breastfeeding as compared to 
artificial feeding. At first, policy makers were guided by epidemiological considerations. 
They suggested that in settings where infectious diseases and malnutrition were the primary 
cause of infant deaths, HIV-infected women should continue to breastfeed. In all other 
settings, breastfeeding for HIV-infected mothers was to be discouraged. 

In 1997, however, international agencies agreed on a central policy position that any HIV-
positive woman should have the right to make an informed choice as to how to feed her child 
and that, whatever her decision, she should be supported in carrying it out. (WHO 1998b, 
WHO 1998a). In the words of a WHO-UNAIDS-UNICEF Technical Consultation on HIV 
and Infant Feeding: 

HIV-positive mothers should be enabled do make fully informed decisions about the 
best way to feed their infants in their particular circumstances. Whatever they decide, 
they should receive educational, psychosocial and material support to carry out their 
decision as safely as possible, including access to adequate alternatives to 
breastfeeding if they so choose. (WHO/UNAIDS/UNICEF 1998:8) 

Unclear data 

As for many other health matters, HIV-infected women have to base their decisions on the 
best available information. Conclusive data on the specific risks of transmission is still not 
available. Studies to date suggest that approximately fifteen per cent of infants breastfed by 



HIV-positive mothers (who are not taking any AIDS drugs) may become infected.13 

(WHO/UNICEF/UNAIDS 2000) 

But these studies did not look carefully at the feeding patterns of the infants. They did not 
distinguish between exclusive, partial and no breastfeeding. The publication of a study in The 
Lancet in 1999 by Anna Coutsoudis and her colleagues from Durban, South Africa challenged 
the statistics. (Coutsoudis et al. 1999) Coutsoudis's team looked more closely at breastfeeding 
patterns, distinguishing between exclusive breastfeeding, where infants received only 
breastmilk, and partial breastfeeding where babies also received water, formula or other 
liquids or foods in addition to breastmilk, and infants receiving no breastmilk at all 
(replacement feeding). When the infants were three months old, the study did not find a 
higher incidence of HIV infection among infants who were exclusively breastfed than among 
those who were exclusively formula-fed. HIV incidence was higher, however, in children who 
were partially breastfed. 

So far, only the Coutsoudis study has looked closely at different feeding patterns, and its 
findings need to be verified through further research. This may yield a clearer picture of the 
risk of HIV transmission through various breastfeeding patterns. 

The risks of using infant formula, however, are more difficult to quantify because they depend 
on the particular circumstances. WHO estimates that each day about 4000 children die 
because they are artificially fed rather than breastfed. A broad switch to formula feeding 
would most probably lead to increased infant mortality. Some studies show that, even in 
optimal conditions, artificially-fed infants suffer five times the rate of diarrhoeal diseases that 
breastfed infants have, and higher rates of respiratory, ear and other infections. One study in 
conditions of poor hygiene found that the risk of death from diarrhoea was 14 times higher for 
artificially-fed than for breastfed children. (WHO 1998b:8) 

Overall statistical figures, however, are not the same as forecasting the risk for an individual 
baby of dying from unsafe formula feeding. An HIV-infected mother needs to know that the 
risks of artificial feeding - whether of commercial or home-prepared formula - for the 
individual baby depends on a plethora of factors. They include, among others, access to clean 
water and sufficient fuel, hygiene and sanitation, the mother or other caregivers' ability to 
obtain enough infant formula, and access to proper instructions and support in its correct 
preparation.14 (BFHI News 1998) 

Mothers also need to be informed that commercial infant formula is not the only alternative to 
breastmilk. Replacement feeding options for HIV-infected mothers who decide not to 
breastfeed include expressing breastmilk and heat treating it, using breastmilk banks if they 
are available, wet-nursing, or using formula prepared at home from locally-available fresh 
milk with added micronutrients. (see e.g. WHO 1998a) 

13 Studies are underway to assess the extent to which taking anti-retroviral drugs which reduce HIV transmission 
during pregnancy and delivery may also decrease the risk of HIV transmission through breastfeeding. 
14 See e.g. BFHI News 2000 

87 



Exploiting mothers' fears 

Since the HIV infant feeding debate started, another major concern of policy makers was that 
infant food manufacturers might exploit the findings about HIV transmission via 
breastfeeding to push commercial products for all HIV-positive women. Moreover, such 
promotion might have a spill-over effect if uninfected mothers and those of unknown HIV-
status were encouraged to use breastmilk substitutes as well. There was grave concern that 
many babies would suffer or die because the risks of breastmilk displacement would be 
underestimated while that of HIV transmission through breastfeeding overestimated. 

The statistics on HIV transmission via breastfeeding have to be seen in context. In 
populations where HIV prevalence is about 20 per cent, even a 15 per cent transmission figure 
through any kind of breastfeeding means that two or three out of one hundred breastfed 
infants may acquire HIV through breastfeeding. The remaining 97 or 98 infants (which 
includes infants who might have acquired HIV before or during delivery) will benefit from 
breastfeeding and are more likely to survive their first year, (see Box 6 for the benefits of 
breastfeeding) 15 

The industry was aware of the policy makers' concern that increased promotion of infant 
foods could set back years of efforts to reverse the detrimental trend away from breastfeeding. 
In 1992, the Infant Food Manufacturers' Association (IFM) promised the World Health 
Organisation that it would not exploit the HIV infant feeding dilemma. But at the same time, 
it told World Health Assembly delegates that mothers should not breastfeed if they were HIV-
positive. (Baby Milk Action 1997a) Reports indicate that manufacturers now 'educate' 
women, policy-makers, the media and the general public about the 'risks of breastfeeding', 
but omit information about the health risks and financial implications of the use of infant 
formula and about alternative options for replacement feeding as required by the Code. 

In 1998, for instance, PRNewswire ran a story about the Pharmaceutical Research & 
Manufacturers of America (PhRMA) - an industry association which includes all the major 
US infant food manufacturers - co-sponsoring a Living With Hope medical news segment to 
follow episodes of the popular US TV hospital drama series, Chicago Hope. According to the 
PR agency which was instrumental in developing the project, the aim was "placing PhRMA's 
message in positive and trusted 'health environments'." PRNewswire reported that the 
viewers could soon be expected to be "educated" on "the risks associated with breastfeeding". 
(PRNewswire 1998) Soon after, the TV soap opera featured a baby dying because it was 
breastfed. 

In 1999, the website of the pharmaceutical and infant food manufacturer, Bristol-Myers 
Squibb, claimed that "Mother-to-child transmission is a serious problem acknowledged by 
UNICEF, and the WHO have lessened their strong support for breastfeeding in communities 
where the risk of HIV transmission through breastmilk is high." The company's rationale for 
investing in AIDS related educational activities was clear: 

... education also increases the sales of HIV products by developing the HIV 
marketplace ... Although education requires longer-term investment, the returns will 

15 Knowledge on HIV and breastfeeding is evolving rapidly. The data cited reflect the status of knowledge in 
November 2000. Special thanks go to Dr Lida Lhotska, Senior Officer on Infant Feeding and Care, UNICEF 
New York, Nutrition Section, and Helen Armstrong, Consultant on Infant Feeding, for help with the data on 
HIV, breastfeeding and artificial feeding. 



ultimately materialise ... particularly given that most of this HIV market is untapped. 
(Bristol-Myers Squibb 1999) 

Regulation of marketing more important than ever 

Policy-makers know that "breastfeeding is the ideal way to feed the majority of infants", and 
many feel that the risks of infant food manufacturers exploiting the HIV pandemic makes 
implementation of the Code all the more important.16 Implementation and enforcement of the 
Code is seen as critical cornerstone of various policy measures designed to enable HIV-
infected mothers to make the most suitable choice between either exclusive breastfeeding or 
various replacement feeding options, based on the best available information of the known 
advantages and risks of each feeding option in her particular circumstance. 

New policy guidelines have been established to ensure that the nutritional needs of infants 
whose mothers are HIV-positive are met; they also recommend the strengthening of Code 
implementation. (WHO 1998b; WHO 1998a)17 As the Executive Director of WHO's Family 
and Reproductive Health Programme stated: 

No child should be denied the benefits of breastfeeding based on ignorance or 
unfounded fears. It is essential that we safeguard the gains that have been made in 
protecting breastfeeding, ensuring the survival of millions of infants. Governments are 
urged to take strong measures to prevent 'spill-over' - that is the spread of artificial 
feeding to infants whose mothers are HIV negative - or who do not know their status 
and who would benefit from breastfeeding. (Türmen 1998a:2) 

The aim of proper Code implementation is not to discourage women from using commercial 
foods if they so decide. The aim is to ensure that their infant is fed in the best possible way -
not only by ensuring that choices are taken on the basis of unbiased information, but also by 
ensuring that the labels contain the proper instructions for safe preparation and use of 
commercial infant food. The HIV infant feeding dilemma has not changed the duties of infant 
food manufacturers. UNAIDS, WHO and UNICEF stressed in a joint 1997 Policy Statement 
on HIV and Infant Feeding: 

Manufacturers and distributors of products which fall within the scope of the 
International Code of Breastmilk Substitutes (1981) should be reminded of their 
responsibilities under the Code and continue to take the necessary action to ensure that 
their conduct at every level conforms to the principles and aim of the Code. 
[UNAIDS/WHO/UNICEF 1997] 

16 "Breastfeeding is the ideal way to feed the majority of infants. Efforts to protect, promote and support 
breastfeeding by women who are HIV-negative or of unknown HIV status need to be strengthened." 
(WHO/UNAIDSAJNICEF 1998:8) 
17 See also the two Baby Friendly Hospital Initiative (BFHI) Newsletters of Sept./Oct. 1998 and Nov. 1998 on 
HIV and Infant feeding . 
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Words versus deeds 

Thus while there have certainly been changes in specific marketing practices over the past 
twenty years, it is almost impossible for industry outsiders to be sure that any of these 
changes are due to a greater corporate sense of social responsibility.18 

Indeed, it is a common and widespread mistake to credit changes in industry practice 
automatically to increased 'corporate responsibility'. Changes in corporate practice can be 
due to many factors: they can reflect a response to outside pressure, be it from social action 
groups, regulators, ethical shareholders or general public opinion; they can reflect internal 
company factors, such as the assessments and personal values of managers, public relations 
and legal advisers, as well as the views of employees. On the whole, it might be more fruitful 
to assess changes of corporate practices not in terms of corporate responsibility- a term 
which suggests a change of heart - but rather in terms of corporations fulfilling their legal and 
moral obligations. '9 

In a competitive business environment, even the most well-meaning corporate managers have 
to calculate what amount of short-term profits can be traded for an anticipated increase in 
long-term profits from, for instance, an enhanced company reputation. Much time is now 
spent by regulators, policy makers and citizen action groups on speculating whether 
improvements in a certain practice are due to a particular corporation's increased commitment 
to social responsibility. From a strategic point of view, it might be more useful to gauge 
where the management itself sees the limit set by the company's so-called enlightened self-
interest and to reflect how this profit-limit can be shifted even further. 

What matters for the infants of this world is that regulatory policies are based on a solid 
assessment of concrete practices. Recent industry independent monitoring reports indicate that 
infant food manufacturers' marketing methods and the industry's product range have shifted 
since the International Code was drawn up. Most noteworthy is the increased marketing of 
products not explicitly covered by the Code, such as follow-up formulas and special foods to 
mothers of newborns, as well as early marketing of complementary foods, direct contact with 
mothers in the form of parent's clubs, and more recently, the exploitation of the HIV-infant 
feeding dilemma. The monitoring reports as well as advertising news and rulings indicate that 
- while the industry does seem to respect certain Code requirements, such as the prohibition 
of disguising sales personel as 'milk nurses' - what has not changed is that breastmilk 
substitutes are still promoted in ways which interfere with the practice of breastfeeding. 
Despite assertions to the contrary, the International Federation of Infant Food Manufacturers 
(IFM) seems to be either unwilling or unable to ensure that the marketing methods of all its 
members conform to the letter and spirit of the Code. 

18 UNRISD's Peter Utting makes a similar observation in relation to corporate conduct and sustainable 
development: "A review of various corporate surveys that attempt to identify the drivers of corporate 
responsibility suggest that one of the main factors to respond to environmental and social issues is, in fact, 
government regulation or the threat of regulation ... Pressures associated with NGO activism, including 
consumer boycotts and environmental campaigns, the threat of litigation, critical media attention or public 
opinion may also figure prominently. Other sources of pressure such as so-called ethical investors of 
shareholders have also emerged in recent years." (Utting 2000:22) 
19 Corporations prefer the notion of responsibility to that of duty and obligation. This word can be better used for 
image enhancement (and is also useful in replacing the notion of corporate 'accountability' to the public). A 
public relations professional specialising in the management of corporate reputation writes: "Corporate 
citizenship is based on the notion that business corporations have similar legal and moral responsibilities to those 
of individuals. This is not a question of pure corporate altruism. In a very inter-dependent society it is sensible 
for business to get involved with communities for reasons of enlightened self-interest..." (Newman 1995:95-96) 
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These findings confirm general, but often neglected, knowledge about industry self-
regulation. Industry associations cannot ensure that all corporations within the same sector 
follow their rules. Most industry associations encompass just part of the industry sector, not 
all of it. IFM member companies, for instance, together represent 65-70 per cent of the global 
infant formula market - not 100 per cent of it. (quoted in WHO 1998d:3) Another limitation 
stems from 'free riders': if just one member company decides not to follow agreed standards, 
others may feel compelled to lower their standards as well in order to succeed in a 
competitive business environment. When rules governing corporate conduct conflict with 
corporate profit making, effective outside regulation is the only means of creating a so-called 
level-playing-field (see also Box 7, The economics of the infant food market). 

Nestlé, however, could assume global leadership of the infant food industry in socially-
responsible marketing if it so wanted. The company is among the world's top ten TNCs in 
terms of foreign assets. (UNCTAD 1999:78) With an annual turnover of about 72 billion 
Swiss Francs (US $ 40 billion), it is the world's leading food and beverage company - about 
twice the size of its nearest competitor. Nestlé holds about 40 per cent of the world's infant 
food market, but infant formula constitutes just two per cent of the company's overall sales 
world-wide, while developing country sales of infant formula account for less than one per 
cent.20 Nestlé is thus in a unique position in that an anticipated loss of sales - at the very least 
in those parts of the world where infants are most at risk from the unsafe use of breastmilk 
substitutes - would not have a significant impact on its overall turnover. Reports of Nestlé's 
continued Code violations seem to indicate, therefore, a lack of will rather than an economic 
inability to move towards more socially-responsible behaviour. 

For all these reasons, the European Parliament's 1999 Report on EU Standards for European 
Enterprises Operating in Developing Countries said of the relationship between 'voluntary' 
industry initiatives and external regulation: 

[Such] approaches are not alternatives, but part of a complementary set of actions ... 
Voluntary regulation can do a great deal to promote better practice, but the worst 
offences will only ever be prevented through national and international laws and 
binding rules. Such systems can operate in parallel: binding rules to ensure minimum 
standards and voluntary initiatives to promote higher standards. (European Parliament 
1999:17) 

What is needed from a societal perspective is a coherent web of laws and other regulatory 
measures which are also binding for transnational corporations. 

Infant food manufacturers which truly want to assume greater social responsibility could 
demonstrate this in practice by supporting the immediate and universal implementation of 
effective regulatory measures based on the Code and subsequent Resolutions. This would be 
the ideal means of ensuring a global 'level-playing-field' in which no market competitor 
could pressure them to lower their standards. The next chapter investigates whether 
corporations have supported the introduction of comprehensive regulatory measures based on 
the Code or not. 

20 These figures are taken from a presentation and a letter of Nestlé's current CEO, Peter Brabeck-Letmathe. 
(Brabeck-Letmathe 1999b, Brabeck-Letmathe 1999a) 
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Sox 6 
The benefits of breastfeeding 

There is increasing evidence that exclusive breastfeeding for the first six months provides all 
the nutrients an infant requires for his or her healthy growth and development. Breastmilk 
continues to play an important role in the child's diet until at least two years of age. Between 
the ages of 6 and 12 months, breastmilk can provide up to half or more, and between 12 and 
24 months up to one-third, of necessary nutrients. Nutrients in breastmilk which may not be 
otherwise available include: 

Suitable proteins in an easily digestible form for infants. 
Micronutrients, including iron and vitamins, in a form that is well absorbed. 
Long-chain polyunsaturated fatty acids, important to the development of the infant's brain 

However, the value of breastfeeding goes far beyond its nutritional value. Breastmilk protects 
infants from diarrhoea and acute respiratory infections, two leading causes of infant death. It 
contains hundreds of health-enhancing antibodies and enzymes, as well as growth factors 
which stimulate the development of the infant's digestive system. No substitutes contain these 
important elements. Breastmilk requires no mixing, sterilisation or equipment. It is always the 
right temperature. 

Breastfeeding also provides an important opportunity for the baby and her mother to develop 
a close and trusting emotional relationship. An artificially fed infant may have fewer 
opportunities to receive full attention and stimulation from his or her mother. 

Exclusive breastfeeding also contributes to women's possibilities of child spacing as it delays 
the return of fertility after birth. Unlike many other child spacing options, it carries no risk of 
adverse effects for the mother. Moreover, the lives of many children have been saved as a 
result because those born soon after a previous birth are at greater risk of dying before the age 
of five. 
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Box 7 
The economics of infant food 

The regulation of the marketing of breastmilk substitutes is an example of international 
regulation of a particular practice of a particular industrial sector. The success of regulatory 
measures and other efforts to influence corporate activities depends on a good knowledge of 
the particular economic terrain. As business academic Prakash Sethi put it in his chapter on 
"Worldwide Formula Sales, Markets, and Industry Structure": 

The important point to remember is that while internal corporate values condition 
management's responses to the external environment... they are also influenced, to no 
lesser extent, by industry structure and market competition. It is therefore important 
that we understand the nature of the infant formula industry structure and relative 
market positions of its major firms... (Sethi 1994:125-126) 

Industry structure can give some indication of the prevalent mode and intensity of competition 
and of the profitability of the market in question. It can also give some indication of the 
potential reactions of corporations and their business associations to demands for exertion of 
restraint regarding a particular practice. 

An oligopolistic market 

It is not easy to obtain reliable data on the infant food industry. Problems include the 
reluctance of infant food manufacturers to publicise data on worldwide sales and relative 
market shares, differing definitions of which countries should be considered 'developing 
countries', and the problem that market statistics often do not clearly distinguish between the 
infant food categories, i.e. infant formula, follow-up formula and complementary foods, thus 
posing problems of comparability.21 Nonetheless, the data that are available do provide some 
basic insights into the structure and dynamics of the infant food market. 

Sethi conservatively estimated the infant formula market had a turnover of about USS 3.9 
billion in 1990 of which roughly 30 percent (USS 1.15 billion) was in developing 
countries.(Sethi 1994:133) In 1997, the Financial Times estimated that the worldwide market 
for breastmilk substitutes amounted to USS 6 billion for that year. n 

The infant formula market displays the "classic form of an oligopolistic industry in the mature 
stage of its life cycle." (Sethi 1994:126) In 1994, around 30 companies produced and sold 
infant formula on the world market. However, just four companies controlled more than two 
thirds of the total market: Nestlé S.A., Switzerland, and the three US-based transnational 
corporations: Ross Laboratories, a division of Abbott Laboratories; Wyeth- Ayerst, a division 
of American Home Products (AHP)23; and Mead Johnson, a subsidiary of Bristol-Myers 
Squibb. Nestlé alone controlled around 40 percent of the worldwide infant formula market. 
(Sethi 1994:126;133) 

21 For a more detailed discussion of problems of data collection, see Sethi 1994:126-130. Most of the statistics in 
this section apply to the infant formula market only. 
22 Financial times, 9 January 1997, quoted in Shubber 1998:51 
23 A number of changes have occurred since. For example, in 1996, Wyeth Nutritionals pulled out of the US 
infant formula market. According to the New York Times the company nevertheless still ranked second on the 
international infant formula market in 1999. (Brick 1999) Milupa, Nutritia and Cow and Gate merged in 1997 to 
form Numico. 
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However, the concrete market distribution may vary with geographical regions and nation 
states. For example, Nestlé, Milupa of Germany, and the Dutch company Nutritia controlled 
nearly two thirds (60 %) of the European market in 1994. (Sethi 1994:135) 

Brand loyalty as the major determinant of economic success 

In technical terms, infant formula is not a complicated industrial product. As Kiran Saluja, 
chair of the committee of the US National Association of Women, Infants and Children 
(W.I.C) Nutrition Progam Directors put is somewhat polemically: "basically, formula is 
cow's milk that you monkey around with a little bit." (quoted in Brick 1999:12) 

Brands do not differ very much from one other. How is it then possible that, according to the 
market research firm A.C. Nielsen, around 86 percent of 1999's United States' 1.9 billion 
dollar market was dominated by just two brands, Ross Laboratories's Similac and Mead 
Johnson's Enfamil? (quoted in Brick 1999:12) And why has Nestlé, the world's market 
leader, not been able to capture more than ten percent of the US market during the period of 
ten years since it tried to re-enter this market with the acquisition of Carnation Milk in 1988? 

A variety of factors make it difficult for newcomers to get a foothold on the infant formula 
market. Brand loyalty is a seen as a major determinant of the economic success of infant 
formula manufacturers, a loyalty which has often been built over generations of mothers - and 
health care professionals. As the New York Times put it: 

The market leaders have spent decades on building their ties to paediatricians and new 
parents - and building the mystique of their brands. The formula makers rely mainly 
on 'ethical marketing,' a concept that includes maintaining Web sites and phone lines 
to answer parents' questions, sponsoring seminars and conferences for paediatricians 
and showering doctors and new parents with gifts. 

And the concept seems to work: 

Many families are loyal to Similac and Enfamil for generations. And while the 
companies are careful to chant the... mantra - that breastmilk is best - they routinely 
send new mothers home from the hospital with diaper bags filled with cans of 
formula.24 (Brick 1999:13) 

Nestlé's difficulty in entering the US market can be explained by another particularity of the 
infant formula industry structure: The market is basically divided between two groups of 
industries, the pharmaceutical/health care and the food processing industries (Sethi 1994:130). 
While Nestlé is a food and beverage company, the remaining three major infant food 
companies are subsidiaries of pharmaceutical companies. As US-based pharmaceutical 
companies they have been able to build on long-standing marketing ties with the medical 
community while Nestlé not only had to establish these ties to begin with but was moreover at 
a disadvantage as a food company. (Brick 1999:13) 

24 An research report by a stock market analyst described the particular conditions for entering the baby food 
market in the following words: "entrants to the baby-food market are hampered by consumer loyalty (passed 
from mother and doctor to daughter) [sic] and legal restrictions on advertising." (Rabobank International 1998:8) 
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How much medical endorsement is worth to companies is shown by the intense competition 
among infant food companies to 'donate' their products to health care institutions. During the 
seventies, one company reportedly paid one million US dollars to the City of New York for 
the privilege of providing free formula to all City hospitals. In 1989, Abbot Laboratories and 
Bristol-Myers Squibb engaged into a bidding war over the exclusive right to donate free 
formula to Canada's largest maternity ward. (Sokol 1997:79) And an internal Abbott/Ross 
training manual which instructed the company sales representatives in "how to make the 
physician a low pressure salesman for our products" stated: "When one considers that for 
every one hundred infant discharged from hospital on a particular brand, approximately 
ninety-three infants remain on that brand, the importance of hospital selling becomes 
obvious." 25 

A highly profitable market 

A Nestlé spokesperson attempted to justify the heavy promotion of infant formula in the 
United States by claiming: "Marketing and advertising benefit the market place and 
consumers by increasing competition, lowering prices and helping educate consumers on 
product choices." (quoted in Baby Milk Action 1999:5) 

In fact, infant formula manufacturers are not known for their low prices. In a report drawn up 
in 1998, investigations by the US General Accounting Office (GAO) concluded: "wholesale 
prices of infant formula appear to be high in relation to the costs of production indicating the 
likelihood of high profit margin..." (quoted in Brick 1999:12) In 1994, retail prices of major 
brands were estimated to amount to as much as five times the cost of manufacture and gross 
profit margins were estimated to be as high as 50 percent. (Sethi 1994:129)26 Sethi had the 
following explanations about the reluctance of infant food corporations to publicise their 
profit margins: 

Infant formula sales must be so highly profitable that companies are afraid to disclose 
these figures. Absolute levels of high profits and a higher rate of profits on sales, 
especially in Third World countries, would make it difficult for the companies to make 
credible assertions about not using high-pressure sales tactics. 

Another supportive argument in favour of the high profit hypothesis is the ferocity and 
tenacity with which companies have fought their critics and each other to hold on to 
their markets despite tremendous adverse public opinion and enormous demands on 
their resources, including management time, to fend off their critics... Despite 
tremendous pressure, no major infant formula manufacturer has ever walked away 
from any of its significant markets. (Sethi 1994:129-130) 

In sum, corporations do seem to use marketing primarily to persuade women to buy their 
particular infant food brands and to make considerable profit. What tends to be forgotten in 
economic accounts on market distribution is the fact that infant food manufacturers not only 
compete with other companies. Attempts to boost market shares carry the inherent risk of 
displacing the non-market-based, very best infant nutritional 'product': mothers' breastmilk. 

25 Abbott/Ross in-house publication, cited in ICCR 1982. So-called free and low-cost supplies remain a 
powerful marketing and corporate PR instrument which helps build brand loyalty through medical endorsement 
as well as corporate reputation. 
26 Numico reportedly claimed that its profit margin on baby food exceeded 50 percent, (quoted in Baby Milk 
Action 1999:8) 
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Industry structure and spaces for regulation 

Finally, industry structures have to do with influence and power. According to Sethi, "the 
presence of a dominant firm influences the types or options available to local governmental 
authorities for regulating the activities of various firms in a particular industry." (Sethi 
1994:125) 

Thus, those intent on regulating the marketing of breastmilk substitutes may benefit from 
knowing who the major infant food manufacturers in their sphere of authority are. As 
concerns the power of these corporations, regulators must additionally take into account that 
infant formula sales often constitute but a fraction of the overall sales of most relevant market 
leaders. Nestlé Chief Executive Officer Peter Brabeck-Letmathe recently presented the 
company as follows: 

Nestlé is the world's leading food and beverage company, with sales of about CHF 72 
billion. It has 230.000 employees worldwide and operates 520 factories in 82 
countries...Today Nestlé is about twice the size of its nearest competitor in the food 
and beverage sector, and combining numbers two and three in the business world 
would make the new entity roughly our size. (Brabeck-Letmathe 1999:1)27 

Infant formula constitutes only around 2-3 percent of Nestlé's overall annual turnover. A 
similar picture applies to the world's other three dominant infant food manufacturers: In 1998, 
Wyeth's 'baby food' sales were estimated at 3 percent of AHP's/Monsanto's overall 
corporate sales, Mead Johnson's baby food sales at 7 percent of Bristol-Myers Squibb overall 
sales, and Abbott Ross/Puleva baby food sales at 10 percent of Abbott Ross Laboratories 
overall sales. (Rabobank International 1998:7) 

Regulators must be aware that they are not just dealing with the infant food producers. The 
relatively small share of infant food in relation to overall sales can have two consequences: 
The major infant food manufacturers could decide to refrain from aggressive marketing 
because infants' well being, and a good company reputation, are worth more than profit 
maximisation. Unfortunately, regulators must also be prepared to deal with the possibility that 
an infant food subsidiary may ask the mother transnational corporation to throw all its weight 
around to prevent effective implementation of legislation on the marketing of breastmilk 
substitutes. 

27 For overall turnover and other data on the world's biggest infant food manufacturers in 1998, see Rabobank 
International 1998; and Baby Milk Action 1999 
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