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Chapter 6 

CORPORATE CONDUCT 
Acceptance of outside regulation? 

In country after country, Nestlé has actively encouraged national adoption of the WHO Code, with strict 
measures backed up by impartial and effective monitoring. A strong national code obliges all 
manufacturers to follow the same rules for marketing infant formula, and provides what is known as a 
'level playing field'. Nestlé strictly adheres to national codes and all relevant legislation. 

Nestlé, Complying with the WHO Code1 

Monitoring reports suggest that infant food manufacturers are either unwilling or unable to 
ensure that their practices conform to all the provisions of the International Code of 
Marketing of Breastmilk Substitutes and subsequent WHA Resolutions. Is the industry not 
complying with just a few particular provisions of the Code? Or is it more fundamentally 
opposed to external regulation per sel 

Industry statements today give the impression that infant food corporations fully support the 
translation of the Code into effective national regulatory measures. At the 1998 World Health 
Assembly, when Dr Gro Harlem Brundtland replaced Hiroshi Nakajima as WHO Director-
General, the International Association of Infant Food Manufacturers (IFM) welcomed WHO's 
"renewed process to remove obstacles to the implementation of the International Code of 
Marketing of Breastmilk Substitutes by all countries." It stated that: 

IFM appreciates WHO's efforts to work with all interested parties in this area and we 
have pledged our support in this process. (IFM 1998) 

Does corporate conduct support the assertion that infant food manufacturers support outside 
regulation? This chapter examines various industry responses to attempts made by national 
authorities to implement the Code fully and to devise impartial monitoring mechanisms (or to 
revise existing national marketing legislation). Recent reports indicate that corporations 
employ a range of lobbying and legal strategies to prevent the implementation of strong 
national legislation and that they exert pressure for their inclusion in committees to draft or 
monitor national legislation. Such arrangements profoundly blur the distinction between the 
regulators and the regulated at both legislative and executive levels. 

Interference with national Code implementation 

As stated in Chapter 4, the 1981 WHA Resolution urged Member States to "translate the 
International Code into national legislation, regulations or other suitable measures" in its 
'"entirety" with the understanding that its provisions were minimum standards for the 
protection of infants from the ill-effects of the inappropriate marketing of breastmilk 
substitutes. 

Code implementation today requires legislation based not only on the Code but also on all 
subsequent WHA Resolutions which aim to clarify and update the Code. As with other 
national consumer protection measures, governments could be expected to set up mechanisms 
to ensure the prompt detection of violations of legislation as well as to institute sanctions of 

Nestlé 1998:6 
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varying severity, depending on the violation. Causing harm to the life and health of vulnerable 
populations, in this case infants and young children, is usually taken extremely seriously in 
consumer protection legislation. 

The 1981 WHA Resolution advised governments "to involve all concerned social and 
economic sectors and all other concerned parties in the implementation of the International 
Code and the observance of the provisions thereof." [WHA Res. 34.22, art.2 (3), emphasis 
added] Reports received by UN agencies and civil society organisations indicate that the 
industry does not interpret its role in the implementation process as being one of ensuring 
their compliance with measures agreed upon by national authorities. Instead, corporations 
have: 
• lobbied for legislation which is weaker than the Code and subsequent Resolutions; 
• used trade threats; 
• portrayed marketing regulation as violation of their 'freedom of commercial speech'; 
• enlisted health professionals to oppose strong legislation; 
• challenged legislation in the courts; 
• lobbied for full industry participation in law drafting and national monitoring of its 

marketing practices; 
• lobbied Member States to oppose further WHA Resolutions. 

Lobbying for legislation which is weaker than the Code and subsequent Resolutions2 

Manufacturers do not necessarily wait until legislation has been prepared by national 
governments before they take action. Some companies have taken the proactive approach of 
presenting an industry version of marketing legislation when national legislation was being 
considered or prepared. 

After the political changes in Central and Eastern Europe over the past decade, for instance, 
infant food companies have reportedly visited government representatives to offer their advice 
on how to implement legislation or regulations governing the marketing of infant foods. In 
Russia, Nestlé provided the authorities with a Russian language draft law which was much 
weaker than the International Code and subsequent Resolutions. The draft would have 
allowed infant food companies to advertise directly to mothers in maternity wards. (Baby 
Milk Action 1997c) 

It is also reported that companies informed authorities in several Central and Eastern 
European countries that the adoption of legislation based on the International Code would 
prejudice their future membership of the European Union. To qualify as EU members, they 
were told that they could not adopt legislation stronger than the 1991 European Directive on 
Infant Formulae and Follow-on Formulae, which does not incorporate all the Code's 
provisions. 

The EU Directive, however, does not prevent EU Member States from restricting marketing 
further in line with the Code if they so wish.3 The European Court has, for example, upheld 
Greek legislation which allows only pharmacies to sell processed milk for infants. (European 
Court 1995) 

2 The following sections are based on reports received by UNICEF country offices and civil society 
organisations. All letters quoted were available in original to the author. 
3 See also UNICEF 1998; Baby Milk Action 1999b 
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In other countries where governments were establishing legislation based on the Code in its 
entirety, or even stronger than the Code, corporations have represented the 1981 Code 
provisions as maximum standards. 

Ghana, for instance, was drafting a marketing law in 1988 which encompassed the marketing 
of so-called follow-up milks and complementary foods because of the adverse effects of the 
inappropriate marketing of these foods on breastfeeding. Follow-up milks were not explicitly 
covered by the Code because they existed in only a few countries in 1981. 

In the early 1980s, moreover, it was not yet known that the ideal nutrition for infants is 
exclusive breastfeeding for the first six months followed by sustained breastfeeding for up to 
two years, a practice which can be negatively affected by too early an introduction of 
complementary foods. In 1986, the World Health Assembly tried to close this gap in the Code 
by drawing attention to the fact that "any food or drink given before complementary feeding 
is nutritionally required may interfere with the initiation and maintenance of breastfeeding 
and therefore should neither be promoted nor encouraged for use by infants during this 
period" and, secondly, that the "practice of providing infants with ... 'follow-up milks' is not 
necessary." [WHA 39.28, Art.3(2)] 

Nestlé disregarded this Resolution when it wrote in 1988 to "encourage" the Ghanaian 
government body to introduce the "WHO/UMCEF Code of Marketing of Breastmilk 
Substitutes ... unmodified." (emphasis added) The letter implied that no country had 
introduced, or tried to introduce, legislation stronger than the original 1981 Code. The 
Ghanaians, however, persisted and after a nine-year struggle, a strong law was passed in May 
2000. 

By the 1990s, most large infant food manufacturers had diversified into marketing follow-up 
milks and complementary food products. The World Health Assembly urged Member States 
in 1996 to "ensure that complementary foods are not marketed for or used in ways that 
undermine exclusive and sustained breastfeeding." [WHA49.15 Art.3(l)] Yet in 1998, Nestlé 
not only asked the Minister of Health in Uruguay to limit national legislation to the 1981 
version of the International Code but also openly questioned the legitimacy of further WHA 
Resolutions. (IBFAN 1998b:7) 

When the authorities in Thailand wanted to renegotiate their voluntary marketing regulation 
agreement with the manufacturers, the companies simply refused to agree to the proposed 
inclusion of follow-up milks.4 

Other countries, however, have specifically included follow-up milks within the scope of 
national measures to implement the Code. These include Australia, Brazil, Cameroon, 
members of the European Union, Malaysia, Philippines, Sri Lanka, Tanzania and Zimbabwe. 
(Sokol 2001) These countries are aware that industry portrayal of the 1981 International Code 
as a maximum, instead of a minimum, regulatory standard misinterprets the Code's standing. 
As WHO's former Senior Legal Officer on Code matters, Sami Shubber, points out: 

Member States implementing the Code can go beyond its provisions, and expand 
them, add to them and so on, according to their social and legislative framework and 
their overall development objectives. However, they cannot go below the 'minimum 

4 Ellen Sokol, Legal advisor on Code implementation. Personal communication, March 2000 
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requirement' ... So far as expansion of the provisions of the International Code is 
concerned, it may be necessary because of certain developments in marketing, or the 
appearance of some new products in the market, since the adoption of the International 
Code in 1981, e.g. follow-up milks. Expansion of some provisions of the International 
Code may also be justified in order to clarify the intent of some provisions, and 
provide for concrete measures thereunder. (Shubber 1998:204)5 

Using trade threats 

But not all countries have been able to protect infant feeding to the extent that they wish. 
Guatemala, for instance, had to weaken its law after extensive legal and trade pressure from 
the US company, Gerber (which has since become a subsidiary of the Swiss giant, Novartis). 

Guatemala had adopted a national Law on Marketing of Breastmilk Substitutes in 1983 (and 
implementing rules in 1987) which prohibited pictures of infants from being displayed on the 
packaging labels of any manufactured infant foods, including complementary foods. In 1992, 
Gerber applied to register eight new infant feeding products in the country. Before the 
Guatemalan Ministry of Health would do so, it asked the company to modify its label in 
several respects including removal of its baby picture. 

Gerber refused to do so, arguing that the line drawing of a baby's face was its corporate 
trademark. The Guatemalan Ministry of Health stuck to its position that no baby picture could 
be allowed on the label. Gerber went on to challenge the Ministry's position in the national 
courts and lobbied the US government for support. The US threatened to challenge 
Guatemala's legislation on the marketing of breastmilk substitutes as a violation of the 
General Agreement on Tariffs and Trade (GATT) and to withdraw Guatemala's preferential 
access to the US market for its exports under the Generalised System of Preferences (GSP), 
which would have resulted in a loss of invaluable income for the country. 

The Guatemalan Supreme Court of Justice could find no way out of the dilemma other than to 
decide in favour of the company. Using a strained interpretation of the national law, it decided 
in 1995 that the prohibition of infant pictures on labels applied only to locally-manufactured 
complementary foods, not foreign ones (a decision which in fact accorded 'preferential 
treatment' to a transnational company over nationally-based ones). As an importer of infant 
feeding products, Gerber was allowed to keep its baby picture on its label, [for details see 
Sokol 1997:127-9] 

Similar arguments were used around the same time in Costa Rica, where industry opposed the 
introduction of the Code on the grounds that a proposed Bill would establish non-tariff 
barriers to trade in violation of GATT and would interfere with industry's constitutional 
freedom of speech. (Margulies 1997:419) 

The Guatemalan case generated widespread discussion as to whether international 'free trade' 
agreements were in conflict with the International Code of Breastmilk Substitutes. Ellen 
Sokol, then legal advisor to the International Code Documentation Centre, commented some 
five years after the Gerber case: 

5 For more details on the rationale for states to interpret the scope of the International Code as comprising 
follow-up and complementary foods, see Sokol 1997:39-53 
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Nothing in the [Guatemalan] Court's ruling was based on trade agreements. The case 
shows, however, that raising the spectre of the new World Trade Organisation (WTO) 
can be an effective pressure tool against small countries that want to implement strong 
health regulations that may also have negative impacts on commercial interests. Such 
countries can hardly afford to jeopardise trade relations with big economic powers. 
(Sokol 1997:129) 

The cases of Guatemala and Costa Rica show that the threat of trade retaliation was being 
used before the establishment in 1995 of the WTO, which has the power to enforce measures 
in favour of free trade. Although trade threats as well as threats to relocate operations have 
become important TNC sources of power in an era of globalisation, governments do not 
necessarily have to give in to them.6 

When Zimbabwe wanted to implement a national law based on the Code and subsequent 
Resolutions, for instance, Nestlé threatened to withdraw its investment from the country and 
relocate on the grounds that it would not be economically viable to operate under such 
legislation. Nestlé UK added: "This [legislation] would result in job losses for about 200 
people and an extremely negative economic impact on local farmers who supply us with milk, 
wheat, maize and sugar." In addition, a consortium of infant food manufacturers reportedly 
lobbied the Zimbabwean Parliament, arguing that the legislation did not support economic 
growth and development, nor trade liberalisation and foreign investment. Despite these 
threats, Zimbabwe went ahead and passed its legislation in May 1998 - and Nestlé's 
Zimbabwean subsidiary is still operating in the country. (IBFAN 1998b:6; Baby Milk Action 
1999e) 

Portraying marketing regulation as a violation of 'freedom of commercial speech' 

A recurrent and emotionally-charged complaint of the infant food and other industries has 
been that marketing regulations deprive them of their 'freedom of commercial speech'. This 
argument was used when discussions were held on whether to have an International Code of 
Marketing of Breastmilk Substitutes, deployed again in the mid-1980s to resist WHO's efforts 
to regulate tobacco, alcohol and pharmaceuticals internationally, and continues to be brought 
forward whenever there are serious efforts to make the Code effective.7 The Report of the 
Director-General to the 1992 World Health Assembly reacted as follows to such objections: 

Even when viewed from the perspective of fostering competition, WHO considers that 
direct advertising to mothers ... is singularly inappropriate because: advertising infant 
formulas as a substitute for breastmilk competes with normal, healthy breastfeeding, 
which is not subject to advertising, yet which is the safest and lowest-cost method of 
nourishing an infant. (WHO 1992:229) 

6 For more information on the issue of the Code and free trade agreements, see Sokol 1997:127-129. For 
information on the infant food debate at the Codex Alimentarius, see e.g. Lehners 1998, WEMOS 1997b, 
WEMOS 1997a. For discussions on globalisation and health policies, see. e.g. Koivusalo 1999; Lee 1998 
7 The International Advertising Association (IAA) has also engaged in this crusade for freedom of commercial 
speech. The association opposed to a rumoured 1998 World Health Assembly Resolution on the marketing of 
complementary foods. "What is a stake here is the freedom of commercial speech," protested New-York based 
director general of IAA Norman Vale. "The WHA won the battle for [limiting] advertising of infant formula in 
1981, and we don't want them to win this one." (quoted in Fannin 1997) 
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More recently, allegations that Code implementation interferes with corporate freedom of 
commercial speech crop up in conjunction with the implicit claim that interference with this 
freedom amounts to killing babies of HIV-infected mothers. 

During the last decade, a difficult dilemma about infant feeding has been raised by the 
discovery that some HIV-positive mothers might transmit the virus to their babies through 
breastfeeding. Corporations have exploited this dilemma not only to return to more aggressive 
marketing but also to argue against strong Code implementation. 

In South Africa, the infant food industry formed an agency called the 'Freedom of 
Commercial Speech Trust' which lobbied to prevent implementation of national legislation 
governing the marketing of infant foods. The Trust argued that such legislation would 
interfere with the critical role commercial advertising plays in informing HIV-infected 
mothers about how bottle feeding can prevent transmission of the AIDS virus to an otherwise 
healthy infant. (Pretoria News 1997; IBFAN 1998b:7) The industry also used the HIV 
education argument to lobby against strong legislation in Swaziland. 

Pauline Kisanga, IBFAN's Regional Coordinator for English-speaking Africa, commented 
thus on industry attempts to exploit the HIV-infant feeding dilemma: 

The argument is always about 'information' but advertising is not information. It is ... 
propaganda. The more complicated and controversial the infant feeding situation is, 
the more we need a strong Code. The inevitable and necessary arguments and 
controversies can only be fruitful and help infants, young children, parents, carers and 
health workers if the commercial interest is kept entirely apart.8 

Indeed, there is a profound difference between marketing communications and education, a 
difference which corporate interests have tried to blur. According to propaganda researcher 
Alex Carey: 

Propaganda [refers to] communication where the form and content is selected with the 
single-minded purpose of bringing some target audience to adopt attitudes and beliefs 
chosen in advance by the sponsors of communication ... [In contrast], at least ideally, 
the purpose [of education] is to encourage critical enquiry and to open minds to 
arguments for and against any particular conclusion, rather than close them to any 
conclusion but one. (Carey 1995:20) 

Swaziland's Ministry of Health and Social Welfare listened to the opinions of both infant 
food manufacturers and IBFAN representatives and came to a similar conclusion as Kisanga. 
It decided to keep firm on the need for a strong regulation and asked infant food companies 
not to 'educate' the public about HIV and breastfeeding, stating that it regarded it as the 
government's responsibility to do so. (IBFAN 1998b)9 

Commercial communication does have ethical and, in most industrialised countries, well-
recognised legal limits, the most basic being that it should not be misleading. It is not 
uncommon for additional regulatory requirements to be instituted in areas where 
disinformation and manipulation of the consumer may have particularly severe adverse 

Pauline Kisanga, IBFAN Regional Coordinator for English-speaking Africa, personal communication. March 
300 2000 

9 Id 
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effects, illustrated by regulations governing the advertising and marketing of tobacco, alcohol, 
pharmaceuticals and food stuffs (For more details see Box 8). 

Enlisting health professionals to oppose strong legislation 

Industry resistance to national legislation has also included attempts to harness the support of 
health professionals. 

In Pakistan, infant food manufacturers and distributors are reported to have lobbied since 
1992 against the passing of a strong national law. (Shubber 1998:217) In November 1997, 
Nestlé described draft legislation in a letter to the Secretary of Health as "'impractical and not 
workable and therefore bereft of any support from the paediatric association and the industry" 
[emphasis in the original]. The company enlisted the support of certain sections within the 
Pakistan Paediatric Association, building on long-standing financial ties. Nonetheless, the 
leaders of the Association eventually voted in support of the law. As of December 2000, 
however, its adoption is still pending. ,0 

In the former Soviet republic of Georgia, companies tried to enlist the support of medical 
professionals as well. As the process of drafting legislation entered its final stages in 1997, 
Nestlé approached the Ministry of Health and offered to sponsor and collaborate in a growth 
monitoring survey. It also sponsored a tour of medical doctors to the Paediatric Congress of 
the Russian Federation and awarded monetary awards to two physicians as 'best doctors'. 
Representatives of Nestlé and the French infant food manufacturer, Danone, sponsored a 
Georgian medical congress, while a representative of the German infant food manufacturer, 
Hipp, published newspaper articles opposing the draft code in Georgia on the grounds that it 
would interfere with free trade. Because of public disclosure of these activities, however, and 
because of the good relationship between the Ministry of Health and Georgian NGOs (many 
of whose members are high-powered health professionals), the law was passed in 1999 as 
originally drafted." The UK IBFAN group, Baby Milk Action, had used its Campaign for 
Ethical Marketing Action Sheet to support the Georgian law makers and NGO by prompting 
campaigners and politicians to demonstrate international concern for the issues at the final 
meetings to discuss the law.12 

Challenging legislation in the courts 

Adopting legislation, however, is not necessarily the end of the matter. In India, consumer 
groups brought to the attention of the courts breaches of the 1992 Infant Milk Substitutes, 
Feeding Bottles and Infant Foods (Regulation of Production, Supply and Distribution) Act. 
Two of the companies cited apologised for the breaches, but Nestlé turned the tables by 
challenging the national legislation as unconstitutional, arguing that the Act was inconsistent 
with India's food laws. Its challenge (and the tactics described in Chapter 5) have effectively 
postponed since 1995 the hearing on Nestlé's alleged breach of the law. (Gupta 1999) 

10 Annelies Allain, Director, International Code Documentation Centre, IBFAN Penang, personal 
communication, December 2000 

Ketevan Nemsadze, National Breastfeeding Coordinator, Claritas, Georgia, personal communication, 17 
January 2001 
12 Mike Brady, Campaign and Networking Co-ordinator, Baby Milk Action, personal communication, January 
2001 
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Lobbying to participate in drafting legislation and monitoring industry compliance 

Regulation requires setting rules and establishing effective means of enforcing them. The 
most important principle in establishing a 'rule of law' is to ensure that corporations do not 
exercise undue influence over the regulatory process, that 'the fox is not invited to guard the 
chicken coop.' As mentioned in Chapter 1, regulatory capture by industry was regarded a 
major problem in the United States before the discourse of regulatory reforms turned into one 
of de-regulation. 

Today, as policy making has largely shifted from public mandatory regulation towards co-
regulation with or self-regulation by industry, discussions about 'due process' and 'conflicts 
of interest' and about whether, when and how public authorities should involve corporations 
in public regulatory processes are less pronounced. 

If a government authority decides to involve industry at any moment in the drafting of a 
regulation, it is important to ensure that such involvement takes place in a public forum in 
which industry is not the only party consulted. Key to preventing regulatory capture by 
industry is a clear specification of the roles of the parties invited to such consultations. When 
industry is invited to comment, it should be on the understanding that it is the party to be 
regulated and that the task of the various parties consulted is to assess whether the proposed 
legislation will protect public interests as far as possible. 

The second important ingredient of effective regulation is industry-independent external 
verification, for binding and non-binding regulation alike. (Krut and Gleckman 1998:95;99) 

The third ingredient of mandatory regulation are sanctions for law violations. Involvement of 
corporations in monitoring boards, in particular decisions on law enforcement, is a clear 
conflict of interest in public office. 

Some infant food companies have been pushing hard to be an integral part of the legislative 
and executive bodies intended to regulate the marketing practices of the infant food industry. 
Industry is reported to have lobbied to be part of the national monitoring committees in 
Pakistan, Sri Lanka, Swaziland and Zimbabwe. 

Nestlé, for instance, wrote to the Sri Lankan Government in 1997: "Article 7.8 [of the Sri 
Lankan Code] says that manufacturers should establish a monitoring system. It would make 
more sense to have a government system in which industry participates", adding "as a key 
stakeholder in the field of infant nutrition and manufacture in Sri Lanka ... [Nestlé] should be 
invited to discuss the Code in depth, prior to finalisation of the said Code " (IBFAN 
1998b:7)>3 

A year later, the company berated the Ministry of Health of Gabon in several letters that it had 
not been invited to participate in the drafting of the national law and reprimanded the drafting 
body for its "apparent lack of desire for a dialogue." Nestlé complained that it had not 
received a positive reply to its offers to resolve the "sterile polemics" and contended that it 
was the object of a "systematic witch hunt" rather than being considered a "good faith" 
participant. 

Note the company's use of the business ethics term 'stakeholder.' Stakeholder theories were created to 
emphasise that corporations have to take not only their shareholders but also other societal actors into account 
(Jackson 1998:397, lining 2000:5). The use here, however, implies that it is ethically unjustifiable to leave the 
corporation out of the process of drafting a marketing law. 
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Government officials may often have felt insecure upon receiving letters expressing a 
corporation's outrage at an alleged unjust exclusion from the regulatory process. But the state 
is under no obligation to invite corporations to be party to the drafting process. It is a matter 
of judgement as to whether, when and how to involve industry in public regulatory processes. 
The Code states clearly that the responsibility for national Code implementation and 
monitoring lies with governments: 

Governments should take action to give effect to the principles and aim of the Code, as 
appropriate to their social and legislative framework, including the adoption of 
national legislation, regulations and other suitable measures ... [Article 11.1] 

The Code mentions that governments can call on WHO, UNICEF and other UN agencies for 
assistance in this task [Article 11.1] It does not say that they should get assistance from 
industry. 

Moreover, Article 11.2 of the Code states that: 

Monitoring the application of the Code lies with governments ... The manufacturers 
and distributors of products within the scope of this Code, and appropriate non
governmental organisations, professional groups, and consumer organisations should 
collaborate with governments to this end. [emphasis added] 

Manufacturers' collaboration with government monitoring encompasses prompt information 
disclosure, openness and co-operation when reported infractions of the Code are being 
investigated. 

As indicated in Chapter 5, the WHA Member States which adopted the Code specified that 
manufacturers have a responsibility to "monitor their marketing practices" and to "ensure that 
their conduct at every level" conforms to the principles and aim of the International Code. 
Article 11.3 of the Code thus stresses the moral duty of the infant food industry to establish 
company-internal Code compliance mechanisms, whatever the state of national code 
implementation.14 Responsibly-minded corporations could, in addition, commission regular 
external Code audits and allow for public verifications of these audits. 

The infant food manufacturers' duties in respect to Code compliance are fundamentally 
different from full industry participation in the process of national Code implementation. In 
fact, the delegates at the 1996 World Health Assembly expressed their concern at the ways in 
which industry was trying to influence national implementation when it urged Member States: 

to ensure that monitoring of the application of the International Code and subsequent 
relevant resolutions is carried out in a transparent, independent manner, free from 
commercial influence. [Res. WHA 49.15] 

Infant food manufacturers have not been noted for setting up effective company internal Code-compliance 
mechanisms, nor for speedy corrections of Code infractions. Thus WHO'S Executive Director of Family and 
Reproductive Health, Tomris Türmen, called on industry at the 1998 World Health Assembly to be more 
"proactive and responsible to monitor its own marketing practices and respond promptly to correct all violations 
that are reported." (Türmen 1998a:3) 
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The industry, however, continues to promote the view that national monitoring without full 
industry involvement is not how the Code should be implemented. IFM President Dr. Peter 
Borasio wrote in November 1998: 

IFM recognises that sometimes infractions of the International Code do take place. 
However, it is not our intent to 'break and bend' the Code to put profits before the 
health of babies ... A number of countries have established monitoring committees 
which allow claims of Code violations to be reviewed by NGOs, industry and 
governments together, and to decide on remedial action where necessary. This 
approach has made a clear ana positive contribution to effective implementation of the 
International Code, and IFM fully supports this constructive method of dealing with 
possible Code violations. (Borasio 1998, emphasis added) 

Lobbying Member States to oppose further WHA resolutions 

Industry opposition to regulation has sometimes gone beyond simply opposing national laws. 

In 1996, Nestlé lobbied Venezuela's Ministry of Family to use its influence to oppose any 
WHA resolution which might more explicitly include complementary foods in the scope of 
the International Code. "Weaning foods were excluded from the Scope of the Code because 
all infants need foods in addition to breast milk after the first 4 to 6 months or life ...", it 
said.15 "WHO needs to take the leadership in resolving the controversy over the 
implementation of the Code, once and for all," Nestlé continued, "so that the resources can be 
concentrated on real priorities, and constructive cooperation between WHO and the infant 
food industry can be reinforced". It concluded, "any attempt to extend the scope of the Code 
will guarantee that the Code will remain on the WHA agenda for the next 20 years." 

In fact, the Code remains on the agenda of WHO's decision-making forum, the World Health 
Assembly, for two reasons. The 1981 World Health Assembly decided to ensure that the issue 
of infant food marketing would very much remain on the global public agenda by requiring 
WHO's Director-General to report on the status of Code implementation to consecutive 
Assemblies every second year. [Code Art. 11.7] Moreover, many Member States still regard 
infant food manufacturers' marketing and other practices as problematic and still try to 
address them by passing new Resolutions. 

This may be why Nestlé seems keen for the issue to drop off the WHA's agenda. In 1998, the 
company complained in a fax to Uruguay's National Director of Health about the "constant 
attempts with a clear anti-industry bias to widen the scope of this Code" and referred to an 
alleged WHO Executive Board decision against new Resolutions: 

At the WHO Executive Board Meeting it was decided, and rightly so we believe, to 
take a new approach to infant feeding by prioritizing scientific aspects and avoiding 
the use of limited time of the assembly in polemics and propaganda ... As part of this 
new approach the Executive Board considered it would not be appropriate to take up 
proposals of resolutions on the WHO Code of Marketing of Breastmilk Substitutes 
during the Assembly. 

15 Actually the Code restricts marketing, not the availability, of any particular infant food category 
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Issues for effective national Code implementation 

Chapters 5 and 6 have explored whether the current conduct of the infant food industry 
demonstrates a shift on its part towards more social responsibility. Overall, neither marketing 
practices nor behaviour in national Code implementation seem to demonstrate a significant 
will or capacity on the part of the infant food industry to regulate itself effectively. Instead, 
there seems to be a significant gap between statements made at the international level and 
actual practice on the ground. 

There has been no systematic effort by WHO or UNICEF to evaluate and publicise the role of 
industry in Code implementation (although the agencies are aware of industry interference 
with Code implementation).16 Civil society organisations have only recently started to collect 
and publicise more consistently instances where industry has attempted to undermine national 
law implementation,17 but the number of reported instances is already cause for concern. 
Current industry statements about national implementation and enforcement processes, in 
combination with known (let alone unknown) cases of industry pressure for weak marketing 
regulation, may offer an additional explanation why so many countries have not fully 
implemented the Code. 

It is unclear to what extent national authorities have adopted weaker regulatory measures and 
allowed infant food manufacturers to participate in code drafting and monitoring bodies 
because of industry pressure (or close financial ties with industry), and to what extent they 
have been confused about the procedures to implement and enforce binding regulation. 
"Partial implementation is not tantamount to proper implementation as intended by the 
drafters of the Code," as WHO's Former Legal Officer, Sami Shubber, points out. Nor does 
Shubber see voluntary measures as a proper implementation of the Code. In his opinion, the 
1981 WHA intended that the Code be implemented by legally-binding instruments. "Any 
measure implementing the Code must contain penalties, in order to enforce compliance. 
Voluntary agreements ... cannot contain such penalties." (Shubber 1998:206;211) 

How can the weakening of the 'rule of the law' by industry lobbying be prevented? One way 
is to revive public discussions on how to ensure that those being regulated do not have undue 
influence on the laws and other measures deemed necessary to protect the public interest. 
Ensuring 'due process' in law setting and enforcement and preventing regulatory capture by 
industry, should be as salient a topic of public debate today as it was in the United States in 
the 1960s and 1970s. It is particularly imperative in the case of the marketing of breastmilk 
substitutes. Ultimately, it is the world's babies and young infants which pay for lax Code 
implementation with their health and lives. 

But for those governments which recognise the need to strengthen their regulatory measures, 
the case studies of industry behaviour in relation to Code implementation hold a positive 
message, too. In many instances, assistance from WHO, UNICEF and national and 
international NGOs has helped countries to enact measures that do protect infant health. Such 
measures have been further bolstered by health professionals who understand the need for 

16 See e.g. Shubber 1998:216-217. 
The UK IBFAN group, Baby Milk Action, regularly publishes case studies of industry interference with Code 

implementation in its monthly Campaign for Ethical Marketing Action Sheets and periodical "Tip of the 
Iceberg" reports. 
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strong marketing regulations and have raised awareness and support among their peers for the 
protection of breastfeeding from commercial pressures.18 

18 For additional analysis and proposals, see Sokol 2001 
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Box 8 
Freedom of commercial speech? 

Freedom of speech is a fundamental civil and political right. It is enshrined in the UN's 
Universal Declaration of Human Rights and in the constitutions of many countries. 
Arguments advocating freedom of speech - or accusations of interference with it - appeal the 
democratic instincts of many citizens and policy-makers. But freedom of speech is not the 
same as a 'right to unfettered commercial speech' for several reasons. 

Firstly, an individual's moral and legal right to free speech is fundamentally different to a free 
flow of commercial communications. Freedom of speech has been accorded a high value in 
many societies because it is regarded as a crucial safeguard against tyrannies, whether they be 
tyrannies of states against their citizens or tyrannies of corporations against labour activists. It 
is a considered an inalienable human right "that pertains to an individual simply by the fact 
that he or she is a human being". (Cooney 1998:875) 

Corporations, however, are not human beings, even though they have actively constructed an 
image of themselves as 'corporate citizens'. In the United States, corporations have acquired 
through court cases in the late nineteenth century the status of'natural persons' under the US 
Constitution and have claimed the freedoms and rights of US citizens ever since (see Chapter 
l).19 They have fought legal battles until "the Supreme Court has diminished distinctions 
between the levels of First Amendment protection for political and social expression and for 
what has been called commercial speech." (Baskin et al. 1997:454, emphasis in the original) 

The distinction between citizens and corporations has not only become blurred at the legal 
level. The anthropomorphised image of corporations as citizens is deliberately used to appeal 
to emotions usually reserved for people, for human beings.20 But in discussions about the 
public regulation of corporations, it is important to remember that corporations are not 
citizens. They are legal entities entitled to carry out profit-making activities as long as they 
fulfil certain social obligations. Corporate rights are a contractual arrangement with society 
which can be taken away if corporations do not behave responsibly. As the Encyclopedia of 
Applied Ethics points out, "The very nature of the company is that it can be dissolved. Legal 
personality may bring freedoms ... but they are alienable" (Wells 1998:665, emphasis added) 

A second major flaw in the freedom of commercial speech argument is one of omission. 
Corporations and other proponents of this corporate freedom usually do not mention that in 
the United States, as in many other countries, limits and boundaries are set on even an 
individual's free speech - and certainly commercial communications. As an important US 
textbook on public relations points out, "Free speech is not without limits. Most [US] jurists 

19 See also Korten 1995:59; Palmer 1993:249-250 

Unilever's former Head of Corporate External Affairs, Bill Byrnes, advises companies to build up 
"reputation, character, and trust" as a mainstay of PR strategies aimed to "exercise influence effectively" in 
today's international environment. "The starting point is reputation ... Reputation contributes to many things but 
the most important of these is trust... A corporate relations function will spend much of its time dealing under 
pressure, with concrete, current issues. The extend to which it succeeds ... will also depend, to a great degree, on 
the reputation of the company and the quality of relationships which it has developed around the world ... If 
potential business partners, officials, or ministers have to choose whether to ally or co-operate with your 
company, they will need to know who they are dealing with. They will always start with some impression of 
you. It may not be factual or concrete. It is likely to concern your standing in industry; whether you are generally 
seen as responsible, dependable and prudent; if you are thought to be innovative or conservative; and so on. 
These words are all words which we use to describe people, words which suggest character or personality. It is 
significant that we talk about companies the way we speak about people." (Byrnes 1995 : 129, emphasis added) 
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today interpret the First Amendment to mean that free speech should be balanced against 
other human values or rights ... The content of all [commercial] public communications — 
news releases, company newspapers, speeches and advertisements - must meet legal and 
regulatory requirements." (Baskin et al. 1997:454) 

In the US, several authorities have regulated various elements of the 'marketing 
communications mix' for some time.21 The Federal Trade Commission, for example, 
regulates advertising and product or service news releases. "Advertising and news releases are 
illegal if they deceive or mislead the public in any way ... Business must be able to 
substantiate all specific product claims." Other limits are set by the Food and Drug 
Administration (FDA) which regulates "both product safety and advertising". (Baskin et al. 
1997:465-6)22 In the US, as in most other major industrial countries, the promotion of 
pharmaceuticals, alcohol and tobacco must comply with additional advertising limits and 
requirements.23 

An analogy can be made between the regulation of breastfeeding substitutes and the 
generally-accepted limits to the promotion of pharmaceuticals. Pharmaceuticals, even life-
saving ones, can be harmful if they are advertised with the wrong information or if their use is 
promoted for cases for which they are not needed. A specific problem is when - because a 
patient or prescriber has been disinformed about the risk-benefit ratio of the advertised 
remedy compared to its competitor products - a second-best remedy is chosen instead of the 
best one. 

21 'Marketing communications mix' is defined by the Macmillan Dictionary of Marketing and Advertising as "a 
subset of the marketing mix that is available to be deployed in the pursuit of communication objectives ... it 
comprises advertising, publicity, direct marketing, sales promotion, packaging, sponsorship and personal 
selling." (Baker 1998:157) 

22 Doubts that infant food corporations fight for the freedom of commercial speech for the sake of the consumer 
are raised by the following case. The three major US-based infant food manufacturers - Abbott Laboratories, 
Bristol- Myers Squibb and American Home Products - had agreed with each other to abide by an industry sales 
code which did not allow formula to be advertised directly to the consumer. In fact, they had no need to do so 
because, as pharmaceutical manufacturers, they all had good direct contacts with health care professionals. 
Nestlé re-entered the US market in the mid-1980s when it bought the Carnation company. In 1993, it filed a law 
suit against two of the infant food companies (Abbott and Bristol-Myers Squibb) and the American Academy of 
Paediatrics, alleging that this voluntary agreement constituted a trade barrier in violation of US anti-trust law. 
The law suit was eventually settled out of court, but the voluntary agreement not to advertise directly to the 
public collapsed, (see Burton 1993; Sokol 1997:21) 

23 In the UK, corporate self-regulation of print media through the Advertising Standards Authority (ASA) and 
statutory regulation of broadcast and TV media is backed by legal regulation. (Baker 1998:10-12) The 
fundamental demand of the country's system of advertising and marketing regulation is that advertising should 
be "fair and honest... and not misleading." A few excerpts from the 1995 British Code of Advertising and Sales 
Promotion, produced by the Committee of Advertising Practice (CAP) and overseen by the Advertising 
Standards Authority (ASA), indicate the generally-accepted limits to promotional activities. The first principle of 
this voluntary code requires that "all advertisements should be legal, decent, honest and truthful" (Art. 2.1). 
Other key articles are: Decency- Advertisements "should contain nothing that is likely to cause serious or 
widespread offence. Particular care should be taken to avoid causing offence on the grounds of race, religion, 
sex, sexual orientation or disability ..." (Art.5.1); Honesty-"Advertisers should not exploit the credulity, lack of 
knowledge or inexperience of consumers." (Art.6.1 ); Truthfulness - "no advertising should mislead by 
inaccuracy, ambiguity, exaggeration, omission or otherwise" (Art. 7.3); Substantiation - Claims must be 
"capable of objective substantiation" through "documentary evidence" (Art. 3.1); Fear and distress -"No 
advertising should cause fear or distress without good reason ... advertisers may use an appeal to fear to 
discourage ... ill-advised actions; the fear likely to be aroused should not be disproportionate to the risks" (Art. 
91.1 & 9.2); Testimonials - "Fictious endorsements should not be presented as though they were genuine 
testimonials" (Art. 14.4). This advertising code also includes specific rules relating to children, alcoholic drinks, 
and health and beauty products and therapies. A separate code governs the marketing of cigarettes. (Williams 
2000:357-363) 
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Commercial infant formulas are nutritionally and immunologically inferior to breastmilk. In 
the vast majority of cases, they will only be the second-best choice for infant feeding - for 
some infants they will be fatal choices. 

If corporations provide and promote infant formula with misleading information, they could 
be accused of knowingly withholding knowledge about the potential harms to the consumer 
(the infant), harms which range from the loss of the multiple advantages of breastfeeding to 
severe damage to infants, including death. Far from being a minor abuse of a freedom of 
commercial speech, this could be construed as a corporate crime.24 There should be no doubt 
that the international community has a duty to prevent this from happening, given that the 
'consumer' in this instance, the infant, is completely unable to make a choice.25 

It is a great irony that authorities in the United States - a country which has tried to decrease 
tobacco use by limiting its marketing since the 1970s and which is now forcing its tobacco 
companies to run corrective advertisements to remedy their prior targeting of teenagers - has 
actively supported US-based TNCs in lobbying against international regulation of the harmful 
marketing practices of its infant food, pharmaceutical, tobacco and alcohol companies on the 
grounds of their supposedly constitutionally guaranteed 'freedom of commercial speech.'26 

A third point about the freedom of commercial speech discourse relates to the most significant 
omission, the lack of discussion about the legitimacy of product promotion in a free market. 
Every marketing textbook stresses that advertising and other promotional activities are 
intended to "stimulate demand", (e.g. Baker 1998:10) Former Harvard Business School 
lecturer-turned-business critic, David Korten, points out that "in classical market economy, 
the role of business is to respond to demands, not create it." But none of the proponents of the 
'free' market seem to object to the systematic distortion of the supply and demand mechanism 
by advertising and other promotional activities. Korten analysed the economic and social 
aspects of advertising and concluded that: 

Advertising, other than purely informative advertising based on verifiable facts, is not 
in the public interest. Ideally it should be prohibited. At a minimum it should not be 
deductible as an expense and should be taxed at a rate of at least 50 percent. A portion 
of the proceeds of such a tax should be used to finance consumer education on healthy, 
satisfying and sustainable lifestyles ... (Korten 1995:311) 

Today, advertising is so entrenched that few policy-makers or citizen activists contemplate 
advocating a total advertising ban. But the notion of taxing advertising and other marketing 
activities may be a realistic proposition to finance industry-independent education on healthy 

24 A corporate crime is an act committed "on behalf of the corporation ... The term does not necessarily mean 
that a criminal law is being violated, the insight offered being the ways in which corporate business can cause 
major social, financial, and physical harm, yet face few or no legal sanctions ... Examples include price-fixing 
cartels, long-term fraud, industrial accidents, and pollution." (Marshall 1998:122) If a country has a corporate 
criminal law - or a mandatory regulation on marketing of breastmilk substitutes - corporations can be rendered 
liable for violations of these laws by intent or through negligence. Under the Australian Criminal Code Act of 
1995, for example, "intention, knowledge or recklessness will be attributed to a body corporate whenever it 
expressly, tacitly, or impliedly authorised or permitted the commission of the offense." Evidence of'tacit 
authorisation' or failure to create a 'culture of compliance' are considered offences under this system, (as 
summarised by Wells 1998:659) 
25 In a free market framework, the infant's caretaker is actually the 'buyer', not the consumer. She - primary 
caretakers are predominantly women - makes the decision on behalf of the ultimate consumer, her child, (see 
Narveson 1998:623) 
26 For further contradictions in the tobacco discourse, see Kuttner 1999:43 
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infant feeding, for instance. The money raised could also be invested in more effective 
marketing regulations to ensure that commercial communications do not violate consumers' 
right to full and accurate information. 

Increased taxes on advertising activities may raise significant public resources. In 1998, 
advertising expenditures were estimated to reach US$ 437 US billion globally of which nearly 
half(US$ 200 billion) was spent in the United States. (Elliot 1997, Klein 1999:11)27 The 
advertising and PR budget of Nestlé alone is estimated at US$ 7.8 billion - more than four 
times the annual budget of WHO and eight times that of UNICEF. (Patti Rundall, quoted in 
Richards 2001:2) 

27 David Korten points out that this amount is not far off global military spending which in 1994 amounted to 
US $ 778 billion. (Korten 1998:33) 
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