
UvA-DARE is a service provided by the library of the University of Amsterdam (https://dare.uva.nl)

UvA-DARE (Digital Academic Repository)

International regulation of transnational corporations: The infant food debate.

Richter, J.

Publication date
2001

Link to publication

Citation for published version (APA):
Richter, J. (2001). International regulation of transnational corporations: The infant food
debate. [, Universiteit van Amsterdam].

General rights
It is not permitted to download or to forward/distribute the text or part of it without the consent of the author(s)
and/or copyright holder(s), other than for strictly personal, individual use, unless the work is under an open
content license (like Creative Commons).

Disclaimer/Complaints regulations
If you believe that digital publication of certain material infringes any of your rights or (privacy) interests, please
let the Library know, stating your reasons. In case of a legitimate complaint, the Library will make the material
inaccessible and/or remove it from the website. Please Ask the Library: https://uba.uva.nl/en/contact, or a letter
to: Library of the University of Amsterdam, Secretariat, Singel 425, 1012 WP Amsterdam, The Netherlands. You
will be contacted as soon as possible.

Download date:24 May 2023

https://dare.uva.nl/personal/pure/en/publications/international-regulation-of-transnational-corporations-the-infant-food-debate(b8b71383-99ea-4e85-8358-f369c17c652c).html


IV. FINDINGS AND DISCUSSION 

INTERNATIONAL REGULATION OF TNCS 
Issues raised by the infant food debate 

Governance is not government - it is the framework of rules, institutions and practices that sets limits 
on the behaviour of individuals, organisations and companies. 

UNDP Human Development Report, Globalisation with a Human Face, 1999' 

How can the international human rights, developmental, environmental, social, gender and labour 
norms developed through UN forums be implemented through governance which is transparent, 
accountable and democratic? 

John W. Foster, Professor on Human Rights, 19992 

This dissertation has analysed the process of formulation, adoption and implementation of the 
International Code of Marketing of Breastmilk Substitutes from the 1970s up to the present 
day. The aim of the case study has been to draw out key issues to reveal potentially 
underexplored ways to rein in more effectively those corporate practices which conflict with 
people's well-being and with other fundamental human rights and social concerns. 

The infant food example is relevant to more general issues about the international regulation 
of TNCs because it is one of the longest-standing efforts to regulate an industry sector 
internationally. The Code is one of the few international codes adopted under the aegis of the 
UN at a time when binding international regulation of TNCs was regarded as an important 
means of making transnational corporations accountable to the countries in which they 
operate. 

The climate for international regulation has significantly changed since then. Today, opinions 
range from assertions that the policy thrust should be towards working with big business on 
frameworks of'good corporate governance' and voluntary 'codes of conduct' to calls for 
resuming the work to establish a coherent web of mandatory regulatory frameworks for 
transnational corporations. 

While some actors support the shift towards co-regulation with industry and industry self-
regulation because they believe industry statements of commitment to corporate 
responsibility, others advocate co-regulation simply because it is regarded as more pragmatic 
than pressing for international regulation of transnational corporations. And, indeed, political 
and economic power balances over the past 30 years have certainly shifted away from such an 
endeavour in many ways. Is it at all possible to implement public regulatory arrangements 
which effectively prevent, or at least minimise, harm stemming from the activities of 
transnational corporations? Is there anything else to be considered which might increase the 
chances of success? 

To gain some insights into these questions, this dissertation has conceptualised debates about 
the international regulation of transnational corporations as contested processes involving 
specific actors with differing interests and differing power resources in a precise context. It 

1 UNDP 1999:34 
2 Foster 1999:461 
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has put a particular spotlight on two major actors in the infant food debate: transnational 
corporations and transnational citizen organisations.3 

The regulation of marketing of breastmilk substitutes: 

Selected conclusions 

1. The international regulation of the marketing of breastmilk substitutes would not have 
become an issue on the international policy agenda without the involvement of civil 
society organisations. 

2. The formulation and adoption of the International Code of Marketing of Breastmilk 
Substitutes was characterised by heated controversies. Infant food manufacturers and 
several industrialised countries, in particular the United States, opposed a tightly-worded 
Code with a strong legal status. Such a Code might have been achieved if those involved 
had been stricter about industry involvement in the process of Code formulation and if 
they had not shied away from voting for a stronger legal form - a WHO Regulation 
instead of Recommendation. 

3. The Code has been implemented in more than one hundred countries - albeit often in 
ways which fall below commitments made at the time of the Code's adoption in 1981. 
National implementation of the Code has been hampered by several factors: 

• legacies from the process of Code formulation and adoption; 
• the continued resistance of infant food manufacturers to strong external regulation 

(evidenced by their reinterpretation of the Code; interference with national 
implementation; insistence on being an integral part of law drafting and monitoring 
committees); 

• a deteriorating climate for industry regulation under a neoliberal economic framework at 
international and national levels. 

4. These obstacles have been overcome at the international and national level in various 
ways. Countries have been able to implement legislation and other regulatory measures 
based on the Code or to upgrade existing national measures, in spite of industry resistance. 
Important factors in this endeavour have been political will, and support from UN 
agencies and civil society groups (and health professionals). In many instances, civil 
society groups have filled in for international and national authorities or have 
complemented them. 

5. Linking advocacy for regulation of the marketing of breastmilk substitutes to the 
Convention of the Rights of the Child opened up new avenues for Code implementation. 
Linking with the United Nation's Working Group on transnational corporations and 
human rights might make the International Code still more effective - especially if there 
are additional political efforts to make TNCs legally accountable to the International 
Criminal Court. 

Additional insights into the actual processes of regulation at international and national level may be gained by 
studying the role of go vernments, UN agencies, health professionals and the media more closely. 
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6. There is a continued need for the effective regulation of the inappropriate marketing of 
breastmilk substitutes for several reasons: 

• Knowledge gained over the past 20 years about the benefits of breastfeeding, especially 
exclusive breastfeeding, indicates that the practice is even more beneficial to children's 
survival and development than previously thought. It is thus more important than ever to 
prevent those promotional practices which lead to the displacement of breastfeeding by 
artificial feeding. Ensuring that infants who could benefit from breastmilk are not 
deprived of it because of commercial pressures has become even more vital in the context 
of HIV/AIDS. 

• The protection, promotion and support of breastfeeding has gained a new dimension since 
it has been recognised as a human right. 

• The infant food industry has not demonstrated a significant commitment to changing its 
marketing practices. On the contrary, reports indicate that it continues to market its 
products in ways which interfere with exclusive and sustained breastfeeding. 
Inappropriate marketing practices continue to harm and contribute to the deaths of infants 
all over the world. 

• Some corporations have been found to exploit the feeding dilemmas faced by HIV-
infected women by claiming that marketing regulation interferes with commercial 
freedom to educate women on infant feeding. But international policy-makers have a 
different opinion. To ensure women's right to an unbiased choice between infant feeding 
options, they have decided that strong Code implementation is all the more important. 

7. There are significant gaps between industry statements of its commitment to the Code and 
what it actually does in practice. This gap is often overlooked or unknown because the 
infant food industry has built up hidden and deceptive corporate public relations practices 
to undermine Code implementation and international regulation. 

8. 'Dialogues' with industry, starting with closed discussions in the 1970s with the UN 
Protein Advisory Group to industry discussions with WHO and UNICEF on free supplies 
in the early 1990s to the 1999 WHO Roundtable Initiative, have had relatively little 
success in changing corporate practice. Instead, such interactions have been used by 
corporations in a variety of ways including attempting to shift the balance of power away 
from citizen action groups and UNICEF in favour of TNCs by means of divide-and-rule 
strategies. There is a need for broad-based reflections on how to prevent corporations 
from using policy negotiations in this way. 

9. One of the most effective ways of making infant food manufacturers change their 
marketing practices has been 'negative publicity' - public exposure of Code violations 
and naming and shaming the companies involved. Civil society organisations, in 
particular the International Baby Food Action Network (IBFAN), have played a crucial 
role in this respect. Consideration should be given as to how this mechanism can be 
strengthened at all levels and how to support civil society groups in their work. 
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International regulation of TNCs: 
Issues for further consideration 

Self-regulation versus co-regulation versus external binding regulation 

The trend towards industry self-regulation and co-regulation needs to be reassessed. This 
includes an assessment of the degree to which industry statements of increased responsibility 
correspond to its actions. 

Any change in a criticised practice should not automatically be taken as proof of increased 
corporate responsibility. It may be as much a reaction to outside pressure and in a 
corporation's 'enlightened self-interest.' Changes in industry practice therefore have to be 
assessed within the broadest possible context. 

Effective industry self-regulation is not really possible where industry self-policing interferes 
with profit maximisation. Business associations do not usually cover the totality of an 
industry sector; corporations which are less socially responsible tend to drag the standard of 
others down; corporations cannot determine acceptable standards of risks for society because 
rule and standard setting on corporate conduct, practices and products are not only issues of 
scientific and ethical expert analysis. The ultimate decision, for instance, on the acceptability 
- or unacceptability - of particular types of marketing practices, the determination of the 
permissible amount of a pollutant, or a decision to ban a particular chemical or 
pharmaceutical completely, are all political decisions. 

Nor can corporations truly police themselves and each other and create what industry calls a 
'level playing field'. Only public regulation can sanction their behaviour in an even-handed 
way and determine the amount of damages to be awarded to victims of corporate malpractice 
or negligence. Self-regulation may be unproblematic when it comes to ensuring a standardised 
size of shoes, for example. It is insufficient, however, in areas which are of vital importance 
to society. 

As of today, the task of drawing up and implementing a coherent regulatory web for 
transnational corporations remains an unfinished agenda of international public policy
making. The foremost duties of corporations in this respect are to abstain from negatively 
interfering with the processes of public rule-setting and enforcement, to establish effective 
auditing mechanisms along the lines set out in publicly-formulated codes and national 
legislation, and to cooperate in public investigations of potential violations of those rules. 
Corporations wishing to demonstrate a particular sense of social responsibility can draw up 
and implement industry codes - but these should be in addition to publicly-formulated codes 
and national legislation, not instead of them. 

Clarification of the process of regulation 

The example of the infant food industry points to a need for more analysis and discussion on 
the role of the various actors involved in the process of external regulation. To ensure that 
regulation is in the best interests of society, it is fundamental to be constantly aware of the 
critical distinction between the party to be regulated and the parties involved in the process of 
drawing up the regulation and making it effective. There is a need for further reflection on 
how to ensure that the party to be regulated does not unduly influence the regulation of its 
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practices. This involves clarifying the role of industry in the processes of drawing up 
regulatory frameworks. It also involves ensuring that monitoring and sanctions are wholly 
independent of industry. 

The prevention of 'regulatory capture' by corporations, however, is ultimately a question of 
power, the awareness and civic-mindedness of the relevant public institutions and civil society 
groups, and of the civic behaviour of corporations themselves. 

Regulation and power 

There is still room to pressure corporations to change their practices, despite the increasing 
economic power of transnational corporations. If children's health and other human rights are 
to be ensured, it is critical to explore how the balance of power can be shifted in favour of 
external regulation. 

Such an exploration should include reflection on how governments, even of the poorest 
countries, can be supported to implement and enforce strong regulatory measures. This may 
involve increased support from UN agencies for capacity-building. It should also involve 
reflection on the optimum feasible cooperation between governments, international agencies, 
and national and international public interest networks to ensure the relevant regulatory goal. 

There is a need to take stock of TNC resources and strategies. They include: 
• economic resources (companies can bribe high-ranking government officials and buy 

influence through strategic sponsorships); 
• threat of relocation if strong regulations are enacted (even though they may not carry out 

the threat); 
• hidden communication methods (issues management/engineering of consent) and 

increased lobbying at high policy-making levels. 

The power resources of the other actors include: 
• the UN community's ability to organise international conferences which set international 

rules and standards; 
• nation states' legitimacy to make and enforce laws; 
• the mandate of governments and intergovernmental agencies to protect, promote and fulfil 

people's human rights, if needed by means of regulation of corporations; 
• the power of civil society and labour organisations to catalyse public opinion; their 

freedom to name and shame wrongdoers; their reputation as defenders of public interests. 

The study of the infant food debate shows that there is underexplored room to make 
corporations more socially accountable. Ways of limiting and offsetting the power of TNCs 
which should be investigated further include: 
• relaunching a broad debate about the need for political anti-trust legislation - not just 

economically-motivated legislation to ensure competition - at the international level (that 
is, countering the trend for TNCs to become economically more powerful than most 
nations of the world); 

• recognising TNCs' need for social legitimacy (and not giving socially-irresponsible 
corporations more legitimacy than they deserve, thus unduly shifting the balance of power 
in their favour); 
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taking corporate engineering of consent activities into account and exploring ways of 
offsetting this power resource (for instance, exploring ways to regain maximum 
transparency and space for democratic decision-making); 
initiating public debate on the social risks of public-commercial sector 'partnerships', and 
abstaining from calling interactions with corporations 'partnerships'; 
setting and recovering ethical baselines for those types of interactions with corporations 
where there are clear conflicts of interest between public (or scientific) tasks and profit 
motives; 
re-establishing a UN Centre for Transnational Corporations to provide public insights into 
the practices and structures of large corporations; 
finding ways to strengthen civil society 'watchdog' and awareness-raising groups in their 
tasks of monitoring industry practices, raising questions about corporate accountability, 
and keeping industry activities in the critical public eye; 
UN agencies, national authorities and more moderate civil society groups should also 
name-and-shame to influence corporate practice. This task must not be left to a few 
radical citizen pressure groups who may not only be overburdened by it but also risk 
being marginalised and ultimately silenced. 

Regulation and global democratic decision-making 

A broad-based debate on the appropriate institutional and political arrangements for ensuring 
that TNCs do not harm public interests should be encouraged. This would involve: taking 
stock of proposals calling for a re-evaluation the role of UN agencies and of other key players 
in the world policy-making arena (such as the World Bank, the International Monetary Fund, 
the WTO and the G7 states, in particular the United States); and encouraging a broad, public 
discussion about the criteria according to which corporate behaviour should be judged and 
how such criteria could be rendered effective in making corporations more socially-
accountable. Transparency and democratic decision-making should be the paramount guiding 
principles in this process. 

Relevance of the case study to global governance theory 

[S]ystems of rule can be maintained and their controls successfully and consistently exerted even in the 
absence of established legal or political authority. The evolution of intersubjective consensuses based 
on shared fates and common histories, the possession of information and knowledge, the pressure of 
active and mobilizable publics, and/or the use of careful planning, good timing, clever manipulation and 
hard bargaining can - either separately or in combination - foster control mechanisms that sustain 
governance without government. 

James A. Rosenau, international relations theorist, 1998^ 

Is the governance discourse the most suitable discourse in which to frame discussions on 
international regulation and other global political decision-making processes? To what degree 
is the notion of governance - based on the image of a leader steering a ship - really open to 
popular participation? It is important that those who analyse and/or frame international 
policies are more aware of attempts to distinguish between governance as practiced by 
'globalising elites' (Gill 1990; van der Pijl 1995) and governance described as more 

4 Rosenau 1998:30 
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participatory concepts such as political economist's Robert Cox's 'bottom-up' governance or 
Richard Falk's 'humane governance.' (Cox 1996; Falk 1995) Falk pointed to the 
establishment of "a regulatory framework for global market forces that is people-centred 
rather than capital driven" as one of the two major tasks towards democratising the current 
world order. (Falk 1999:48) Given the impact of the current governance - and in particular 
the 'governance without government' - discourse on the way global politics are being 
discussed and conducted, it may be advisable to discuss matters of international policy
making and rule-setting in terms of cosmopolitan democracy, as one option. 

Whatever the outcome of such reflection, any analysis which deals with the issue of 
regulating transnational corporations must address several tendencies in the governance 
discourse which is dominant today. 

Firstly, there should be a clear distinction between business interest and public interest 
organisations. 

Secondly, the depiction of rule-setting as a harmonious process between equal partners should 
be replaced by a more realistic picture of such highly-political processes. Some implications 
of doing so at the theoretical and political level are as follows: 

Critics have expressed their concern that the concept of 'governance' is being promoted as an 
inherently-beneficial political good. They have pointed to the need to remain aware that 
governance in itself has no intrinsic value and that it should not be adopted as the solution to 
the world's problems. In other words, "[r]eal global governance should not be regarded as 
either necessary or bénéficient." (Hewson & Sinclair 1999:ix) Advice to improve the 
analytical power of governance theory has included suggestions to adopt a critical, realist 
attitude towards the phenomenon, to replace James Rosenau's 'spheres of authority' by 
multiple 'sources of power' (Hewson & Sinclair 1999:ix) and to be more inquiring as to who 
ultimately decides, on which rules, and in whose interest, (e.g. Lipschutz 1999:259)5 

Rosenau regards "the dynamics of communication and control" as central to governance 
processes (Rosenau 1998:30) This case study points to the need for more reflection on the 
issue of communication as power. Any analysis related to rule-setting in relation to powerful 
economic actors must take into account that, over the past 20 to 30 years, corporations have 
been increasingly relying on well-paid, issues management public relations and lobby services 
to defuse moves towards meaningful international regulation of their practices. The issue is 
not just one of refining existing theories of social and political science theories, however. The 
central ethical question is whether "clever manipulation" by such services should be regarded 
as an acceptable contribution to global democratic governance. 

Finally, there is a need to clarify that controversy and healthy distrust are no less valuable, in 
fact are often more appropriate, than cooperation and trust in relation to the formulation and 
implementation of regulatory systems. Moreover, tendencies to use positively-charged 
terminology such as 'corporate citizens', 'creators of wealth' and 'freedom of commercial 
speech' in association with transnational corporations, but to label negatively the idea and 
notion of mandatory, public 'command and control' regulation should be reassessed. The 
acceptance of the participation of transnational corporations in 'global governance' as TNCs' 
natural right should also be re-evaluated. 

5 Politologist Ronnie D. Lipschutz lists as crucial questions in relation to governance in the new millenium: 
"Who rules? Whose rules? What rules? What kind of rules? At what level? In what form? Who decides? On 
what basis?" (Lipschutz 1999:259) 
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If democratie - that is, people-centred and participatory - policy-making is brought to the 
centre of considerations, then democratic control over transnational corporations becomes 
more feasible to consider and explore, while theoretical and political debates can refocus 
away from corporate responsibility towards corporate public accountability. 
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National Implementation of the International Code of Marketing of Breastmilk Substitutes* 

a a a Q 
Law 
Bahrain 
Benin 
Brazil 

Few provisions law 
Algeria 
Armenia 
Canada 

Burkina Faso Chile 
Cuba 

Cameroon 
Chile 
Cuba 

Costa Rica Estonia 
Dominican Rep 
Ghana 

Ethiopia 

Guatemala Guinea 

India Guinea-Bissau 

Iran Hungary 
srael Lebanon 

Madagascar 
Nepal 

Japan 
Mongolia 
Mozambique 

Panama Saudi Arabia 
Peru 
Philippines 

rurkey 
Jnited Arab Emirates 

? r l L a n K a Yemen 
Tanzania Z a i r e 

Uruguay 
Zimbabwe 

26 \û 
\ /oluntary 

Many prov is ions law t \ustralia 
Austria Bolivia 
Bangladesh Ecuador 
Belgium Cenya 
China (uwait 
Colombia 1 Malawi 
Denmark 1 Malaysia 
Finland 1 >lew Zealand 
France 1 South Africa 
Germany "hailand 
Greece "rinidad & Tobago 
Indonesia -[ambia 
Ireland 
Italy 
Lao (PDR) 

Mexico L Metherlands 8 1 
Nigeria : 
Norway -zz-h Oman 
Papua New Guinea iome 
Portugal 1 rovisions 
Senegal v oluntary 

Spain 
Tunisia ' 

ihutan Spain 
Tunisia ' Hong Kong 

United Kingdom amaica 

Viet Nam ;orea (Rep.) 
c >ingapore 
c witzerland 
I Jruguay 

\ 'enezuela 

Measure drafted awaiting Action to end Free Supplies 
final approval only 
Albania Libyan Arab Rep. 
Botswana Sudan 
Burundi 
Cape Verde 
Congo 1 1 
Côte d=lvoire 7 I 
El Salvador 1 Gabon l^-=zk 
Georgia 
Haiti 
Iraq No action 
Jordan Central African Rep. 
Morocco Chad 
Namibia Somalia 
Nicaragua United States 
Pakistan Iceland 
Sierra Leone Kazakhastan 
Sweden Moldova 
Uganda 

is h 

a -^à 
Being studied No information 

Angola Afghanistan 

Argentina Azerbaijan 

Belarus Boznia/Herzogovina 

Cambodia Bulgaria 

Croatia Guyana 

Czech Republic Korea (DPR) 

Egypt Kyrgyzstan 

Eritrea Liberia 

Gambia Netherlands Antilles 

Honduras Niue 

Latvia Federal Rep. Of Yugoslavia 

Lesotho Slovenia 

Lithuania Tajikistan 

Macedonia Tokelau 

Mali Turkmenistan 

Mauritania Ukraine 

Mauritius US Virgin Islands 

Myanmar (Union of) Uzbekistan 

Niger 
Paraguay 
Poland 
Romania 
Russian Federation Total = 159 

Rwanda 
Slovakia 
Syrian Arab Republic 
Togo 

' This table was prepared with the assistance of 
the International Code Documentation Centre (ICDC), Penang 

Updated :October 2000 
by . Nutrition Section, UNICEF New York 

164 

file:///ustralia


KEY TO CATEGORIES 

Law: These countries have enacted legislation or other legal measures 
encompassing all or substantially all provisions of the International Code. 

Many provisions law: The countries in this category have enacted legislation or other legal 
measures encompassing many of the provisions of the International 
Code. 

Few provisions law: These countries have enacted legislation or other legal measures 
encompassing a few provisions of the International Code. 

Voluntary: In these countries, the government has adopted all, or nearly all 
provisions of the International Code through non-binding measures. 

Some provisions voluntary: In these countries, the government has adopted some, 
but not all provisions of the International Code through 
non-binding measures. 

Measure drafted awaiting final approval: In these countries, a final draft of a law or other measure 
has been recommended to implement all or many of the 
provisions of the International Code and final approval is pending. 

Being studied: A government committee in each of these countries is still studying how 
best to implement the International Code. 

Action to end Free Supplies only: In these countries, the government has taken some action to end free 
and low-cost supplies of breastmilk substitutes to health care facilities but 
has not implemented other parts of the International Code. 

No action: 

No information: 

These countries have take no steps to implement the International Code. 

No information is available for these countries. 
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