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Preface e 

Thee time when John Vincent Atanasoff and Clifford Berry were building their 
digitall  computer (1937-42) was also the time when the history of the distribution of 
access-controlledd electronic services began. The pioneer was the Musak 
Corporationn in New York, which offered fee-based music services for business 
customers,, and later music programmes to New York's households. The service 
wass distributed via telephone lines and allowed radio services to be received in the 
connectedd households by means of a specially designed 'injector box'. Later, in the 
mid-1950s,, Paramount Pictures came up with the Telemeter subscription system, a 
wiredd distribution system that required users to insert the payment directly into a 
coinn box that was attached to the viewer's television set.' Having said that, the 
historyy of controlling access to electronic content with the intention of collecting 
remunerationn dates back even earlier in media history, namely to 19th century Paris, 
whenn in 1895 the Lumière brothers showed the first cinematographic performance 
too a paying audience. A semi-electronic cash machine and a piece of paper were the 
forerunnerss of sophisticated architecture of control that electronic access control has 
becomee today. 

Itt is an ironic turn of history that it was cinema owners who brought about the 
falll  of the first serious commercial pay-TV service. From the very beginning, 
electronicc control over access to content was subject to fierce controversy. There 
wass a bitter struggle between at least three parties: prospective pay-TV providers 
whoo believed they had found a lucrative and alternative way to offer and collect 
remunerationn for electronic services independently of advertisement money or 

Ann overview of the history of US subscription television is provided by Gunzerath 2000, pp. 655-
671. . 
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publicc fees; competing providers of electronic services, such as cinema owners and 
free-TVV broadcasters who perceived pay-TV as a competitive threat; and consumers 
whoo had gotten used to accessing broadcasting content free-of-charge, but who 
weree suddenly required to pay for access, similar to the purchase of cinema tickets 
orr newspapers. Often, the alleged interests of the consumers were used to bring 
forwardd the interests of the competitors. Officially, the competitors' resistance to 
pay-TVV was disguised as a fight against tolls or fees for broadcasting. This was the 
storyy of the 'Californian Crusade for Free TV' against Subscription Television, Inc., 
thee company that was formed by a colourful group of investors, publishers, 
electronicss manufacturers, millionaires, brokers and, finally, the Dodgers and 
Giantss baseball organisations. The goal of Subscription Television, Inc. was to 
launchh pay-TV services in Los Angeles and San Francisco in the summer of 1964. 
Thee declared enemy of Subscription Television, Inc. was the Association of Theater 
Ownerss of America (TOA), which would later form the Citizens Committee for 
Freee TV (CCFTV). The movie theatre owners feared that delivering top sporting 
eventss and first-run motion pictures directly into consumers' homes would put the 
businesss of movie theatre owners at risk: production companies would prefer to 
distributee their movies via the new subscription service instead of showing them in 
moviee theatres. The initiatives of the 'primitives, popcorn vendors'2 found broad 
supportt and finally led to the end of Subscription Television, Inc. The company was 
financiallyy exhausted and no longer able to bear the high investments that were 
neededd to launch the service successfully. 

Patt Weaver, President of Subscription Television, Inc., speech to the American Association of 
Advertisingg Agencies, 31 March 1964, Beverly Wilshire Hotel, Los Angeles. 
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xParnHSifP^¥.' ' 

FigureFigure I—Darn that Pay-TV. 'Darn that pay-TV I Pop says he don't have any more 
DollarDollar  and a halfsfor me to watch each ball game!' 

Thee Citizens Committee for Free TV used highly emotional attacks to mobilize 
newspapers,, broadcasters, and, most importantly, the public against the pay-TV 
initiative.33 An example of such an attack is a print ad of an unhappy boy in full 
footballl  wear crying in front of a blank TV screen with the headline: 'Darn that Pay 
TV!!  Pop says he don't have any more Dollar and a halfs for me to watch each ball 
game!'' Below the picture was the text: 

'Whatt kind of a monster would do this to your child—would come into your 
homee and put a padlock on his TV fun? What kind of a monster would force 
youu to feed your TV set bucketfuls of dollars—or suffer the humiliation of 
beingg labelled a "cheapskate" in the eyes of your children? There is such a 
monster.. It's a greedy thing called Pay TV'.4 

Ass the argument went, the audience had the privilege of receiving broadcasting 
freee of charge. Behind the scenes, however, the commercial concerns of the 
competitorss prevailed then as now. 

Iss it 'monstrous' to demand payment for access to broadcasting content? Or is 
pay-TVV a desirable supplement to the traditional broadcasting world as we know it? 
Thee fact is, the Californian Crusade for Free TV emerged as the loser. In the wake 
off  technological and market developments, electronic access control has established 

Forr a thorough overview on the Californian Crusade for Free TV, see Gunzerath 2000. 
'Darnn that pay-TV!', Advertisement in Los Angeles Times, 12 October 1964, sec. 3, p. 5. 
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itselff  as part of a technical distribution infrastructure to make access to electronic 
informationn conditional upon compliance with the terms and provisions of the 
servicee provider. In the language of the European Commission, pay-TV is not a 
'greedyy thing', but a viable business model. So-called conditional access systems 
formm the technical basis for a considerable number of new convergent services, 
contentt management and business models. Access-controlled pay-TV platforms 
offerr access to broadcasting services, cinema, the internet, telecommunications 
servicess and e-commerce. Moreover, conditional access can be part of a wider 
schemee to establish the far-reaching protection and control of the distribution of 
electronicc content, for example, within the context of Digital Rights Management 
solutions.. Alongside these developments, the arguments in favour and against pay-
TVV have evolved towards a more substantiated discussion. At the heart of the 
matterr are some crucial questions that concern the role electronic access control is 
supposedd to play in media markets and the role of the state in (not) regulating it. 
Thee pay-TV discussion revolves around the relationship between electronic access 
controll  in broadcasting and freedom of expression, which is still a debated issue, as 
welll  as other rationales behind media regulation. The same is true for the concerns 
off  competitors, be it free-TV providers or competing providers of access-controlled 
services,, about the possible anti-competitive practices of pay-TV operators. In 
response,, the European legislator has issued a number of initiatives in European 
broadcastingg and telecommunications law. This is the starting point of this study, 
whichh examines the compatibility of electronic access control in pay-TV with 
guidingg rationales behind the regulation of broadcasting content and 
telecommunicationss infrastructure. It critically analyses the current European legal 
framework,, and examines whether this framework is an adequate answer to 
electronicc access control in digital broadcasting. 
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