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Chapterr 2 

Access-Controlledd Broadcasting and the Free 
Floww of Information 

'Informationn is the oxygen of democracy'. (ARTICLE 19)m 

2.1.. Locks in the Free Flow of Information 

Thee notion of 'free-flowing information' is a picturesque allegory; a landscape in 
whichh information flows freely, like the water of a stream, and citizens can satisfy 
theirr thirst for information by drawing from an abundance of opinions, ideas and 
information.. This is the environment in which the 'Information Society' finds fertile 
ground,, and where mass media are the natural riverbed through which the 
informationn flows. 

'Thee free flow of information' also embodies fundamental principles in media 
regulationregulation in general and broadcasting in particular, namely by creating "* 
conditionss for an environment in which consumers, alias citizens, have access to a 
varietyy of informational content from different sources. The accessibility to and 
availabilityy of information plays a role in every aspect of social life: the economy, 
thee democratic process and control of state power, the functioning of an 
increasinglyy multicultural society, work, personal happiness and leisure. To be 
informedd is the Information Society citizens' personal capital, and access to 
informationn is an important element that enables them to successfully manage their 
personal,, professional and social lives. The mass media, such as broadcasting, play 
aa vital role in the free flow of information. Broadcasting is one of the major and 
popularr sources of information. Broadcasting, however, is not only a means for 
citizenss to obtain information and inform others; it can also be an instrument for 
governmentss to inform citizens and convey their messages to the broad public. This 
hass to do with the wide availability and accessibility of classical broadcasting 
services;; once disseminated everybody who is connected to the distribution network 
andd owns the necessary equipment is a potential recipient. 

Thee introduction of conditional access in broadcasting brought turmoil to the 
informationn idyll . Private users of electronic access control established 
sophisticatedd systems of dykes and locks to control previously free information 

111 SeeArticlel9 1999. 
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flows.flows. Broadcasters who wanted access to subscribers of a pay-TV platform 
suddenlyy needed more than just a broadcasting licence: they needed access to a 
conditionall  access platform and its marketing platform. For consumers, access to 
access-controlledd information is no longer 'free', but a matter of encryption keys 
andd subscription contracts. 

Whatt are the consequences for public information policy and the free flow of 
information?? Was there ever any such thing as 'free' (access to) information? And 
howw did public information policy and media legislators respond to the new 
challengess imposed by electronic access control? 

Chapterr 2 is divided into two parts. The first part (section 2.2.), lists a number of 
recurringg policy aims that have been put forward in response to the changes in 
broadcastingg that were described in Chapter 1: the privatized, targeted and 
individualizedd control over access to content and the resulting lock-in or lock-out 
situationss for consumers that are not subscribed to the pay-TV platform.152 Probably 
thee most popular, but a very controversial argument, is that national regulators 
wouldd have to create the conditions in which the public can exercise its 'right to 
information',, which would flow from Article 10 of the ECHR (section 2.2.1.). 
However,, there are also a number of other policy principles that, within the 
frameworkk of Article 10 of the ECHR or on their own, provide arguments for the 
government'ss involvement in electronic access control in broadcasting. Such 
principless can be democratic and social. They can define the accessibility of 
informationn of public importance (section 2.2.2.), the preservation of public 
broadcastingg (section 2.2.3.), as well as the free flow of services in the Internal 
Markett (section 2.2.4.). One aspect that wil l not be discussed in thiss chapter but that 
wil ll  be discussed in Chapters 3 (Competition Law) and 4 (Telecommunications 
Law),, is the access of service providers to pay-TV platforms, including access to 
access-controlledd platforms. Chapter 4 also refers to the public information policy 
considerationss involved. Other issues that will not be discussed are the public 
policyy justifications for regulating broadcasting in general, as well as more general 
aspectss of competition law and policy that can become relevant within the 
frameworkk of exploiting exclusive programme rights. The instruments examined 
applyy to broadcasting services only. It is not the purpose of this study to examine 
moree broadly whether these principles are, or should be, transferable to non-
broadcastingg services such as online services and DRM-protected content. Because 
off  the need to restrict the scope of the study, Chapter 2 will mention a number of 
aspectss that are relevant when discussing conditional access and broadcasting law 
andd policy but will not claim to provide an exhaustive discussion of all the issues 
involved. . 

Thee second part of this chapter (section 2.3.) analyses how the existing 
instrumentss in European broadcasting law that address conditional access translate 
thee information policy concerns discussed in the first part of the chapter. This part 

Seee sections 1.4.3. and 1.5.2. 
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off  the chapter discusses instruments issued by the European Communities and/or 
thee Council of Europe. More specifically, it discusses Article 3a of the TWF 
Directive,, which inspired the corresponding obligation in Article 9bis of the 
Europeann Convention on Transfrontier Television (ECTT) (see section 2.3.1.) about 
thee so-called 'lists of important events'. The ECTT is the equivalent of the TWF 
Directivee and applies to the Member States of the Council of Europe. The chapter 
continuess with a discussion on the right to short reporting that is provided for in 
Articlee 9 of the ECTT (section 2.3.2.), and concludes with the must-carry rules in 
Articlee 31 of the Universal Service Directive (section 2.3.3). This is a provision 
fromfrom European telecommunications law, but it deals with broadcasting and is 
draftedd to realize public information policy objectives for the broadcasting sector. 
Chapterr 2 concludes with a brief summary of its findings (section 2.4.). 

2.2.. Conditional Access and Public Information Policy 

'Publicc information policy' is about regulating and realizing the free flow of 
information,, and reconciling the objectives and interests related to it: culture, 
democracy,, economic growth and competition, the free flow of information and, 
withinn the context of the European Union: the free flow of services and the 
realizationn of Internal Market principles. Public information policy looks at 
questionss related to the technical distribution for the media— telecommunications 
law—ass well as the movement of media services within this infrastructure, such as 
broadcastingg services. The electronic control of access in broadcasting affects both 
thee technical architecture and the circulation of content services.153 Chapter 2 
discussess access control from the broadcasting law perspective. 

Inn Chapter 1, it was explained that conditional access in broadcasting introduces 
elementss of individual authorization and private exclusive control over access to 
content,, while public information policy in broadcasting is still based on the 
traditionall  concept of free-to-air broadcasting, as is broadcasting itself. If 
broadcastingg services were no longer widely available because of electronic access 
controll  and the resulting fragmentation of the audience, would this mean that the 
realizationn of public information policy principles would be endangered? And 
whichh public information objectives would then be affected? 

Thesee are questions regulators were confronted with while drafting the 
Conditionall  Access Directive.154 The goal of the Conditional Access Directive is to 
createe a universal framework of protection against activities that facilitate illici t 

1533 See section 1.5.1. 
1544 See also the paper by Helberger 1999a. 
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access,, meaning the piracy of access-controlled broadcasting and information 
societyy services.155 

Thee downside of technical content protection is that the technology can also 
affectt socially desirable uses of technically protected content. The Council of 
Europe,, after having adopted a recommendation that also protects access-control 
technologiess against unauthorized access,156 was one of the first to realize that for 
thee broadcasting sector 

'[a]tt first sight, the notion of illici t access ... is not one that sits comfortably 
withh the principle of freedom of expression and of free access to information 
enshrinedd in many national laws and international conventions'.157 

Ass far as the Conditional Access Directive of the European Union is concerned, 
aa number of proposals of the European Parliament that were submitted during the 
draftingg of the Conditional Access Directive indicated that the issue of unlimited 
electronicc access control over access to broadcasting content was far more 
controversiall  than is reflected in the final version. The proposals illustrate well the 
wholee spectrum of reasons why government involvement with electronic access 
controll  could be desirable, if not even necessary. 

Thee Committee on Legal Affairs and Citizens' Rights noticed that conditional 
accesss in broadcasting could have a negative effect on the free flow of services in 
thee Internal Market because conditional access operators in one country exclude 
consumerss from another market.158 The Committee on Legal Affairs and Citizens' 
Rightss proposed to include a recital saying that 'conditional access systems should 
nott be used for the whole purpose of refusing access to citizens in some Member 
Statess to services that are freely available in other Member States'.159 

Inn the same document, the Committee on Legal Affairs and Citizens' Rights also 
suggestedd to include an additional, broader recital on the protection of accessibility 
andd availability of content in general. The proposed Recital 16b required the 
balancingg of, on the one hand, the interests of service providers, and, on the other 
hand,, the interests of the general public not to be excluded from access to 

Seee also Council of Europe, European Convention on the Legal Protection of Services based on, or 
consistingg of, Conditional Access, Strasbourg, 24 January 2001 [hereinafter 'Conditional Access 
Convention'],, which resembles the Conditional Access Directive in its major points. 
Councill  of Europe, Recommendation No. R (91)12 of the Committee of Ministers to Member States 
onn the legal protection of encrypted television services, Strasbourg, 27 September 1991 [hereinafter 
'Recommendationn on the Legal Protection of Encrypted Services'], Explanatory Memorandum Note 
8. . 
Councill  of Europe, Recommendation No. R (91)12 on the Legal Protection of Encrypted Services, 
Explanatoryy Memorandum, Note 8. 
Seee sections 1.5.2. and 2.2.4. 
Europeann Parliament, Committee on Legal Affairs and Citizens' Rights, Report on the proposal for a 
Europeann Parliament and Council Directive on the legal protection of services based on, or consisting 
of,, conditional access, Brussels, 21 April 1998, A4-0136/98 [hereinafter 'Committee on Legal Affairs 
andd Citizens' Rights, Report on the Proposed Conditional Access Directive'], Amendment 3. 
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informationn about, for example, cultural events. Recital 15a of the same document 
followss the same line: 

'Whereass this Directive [the Conditional Access Directive] is without 
prejudicee to the right of the viewer to have access to free-to-air channels 
withinn a conditional access service platform without being required to pay an 
additionall  fee beyond the normal charge for accessing the platform'. 

Thiss is an interesting argument that combines two different aspects. First, it 
claimss that there is a 'right of access to information'. Whether such a right exists or 
nott wil l be examined in more depth in section 2.2.1. Second, the Committee on 
Legall  Affairs and Citizens' Rights' argument indicates that one characteristic of this 
'rightt of access to information' is the ability to access particular content without 
havingg to pay an additional fee. This argument points to the public character of 
certainn broadcasting services, an argument that is commonly made with regard to 
publicc broadcasting (section 2.2.3.). Moreover, the Committee on Culture, Youth, 
Educationn and the Media proposed to introduce the following recital to the 
Conditionall  Access Directive: 'Whereas the encoding of broadcasting services 
shouldd not unreasonably withhold those services from the general viewer if they 
weree originally offered for non-remunerated use'.160 In addition to the remuneration 
argument,, the Committee on Culture, Youth, Education and the Media seems to be 
concernedd more generally about the fact that with electronic access control some 
broadcastingg content wil l no longer be freely accessible.161 In the end, none of these 
proposalss was incorporated in the final version of the Conditional Access Directive. 
Thee Directive does not deal with a potential conflict between electronic access 
controll  and information access.162 

AA provision that does so, however, is Article 3a of the TWF Directive, which 
alsoo stimulated Article 9bis of the ECTT of the Council of Europe. Article 3a of the 
TWFF Directive recognizes the right of Member States to draw up so-called 'lists of 
importantt events' that may not be shown exclusively on pay-TV. The list concept is 
describedd in detail in section 2.3.1. Listed events must be 

'outstandingg events that are of interest to the general public in the European 
Unionn or in a given Member State and which are organized in advance by an 
eventt organizer who is legally entitled to sell the rights pertaining to that 
event'.163 3 

Europeann Parliament, Committee on Culture, Youth, Education and the Media, Opinion for the 
Committeee on Legal Affairs and Citizen's Rights on the legal protection of services based on, or 
consistingg of conditional access, Brussels, 9 February 1998, A4-0136/98 [hereinafter 'Committee on 
Culture,, Youth Education and the Media, Opinion on the Proposed Conditional Access Directive'], 
Amendmentt 2. 
AA discussion of what 'free' can mean in this context is provided in section 1.5.1. 
Seee explicitly the Conditional Access Directive, Recital 9. 
Directivee 97/36 Amending the Television Without Frontiers Directive, Recital 21. 
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Articlee 3a of the TWF Directive was introduced relatively late in the course of 
thee revision of the directive. The overall goal of the TWF Directive is to establish 
ann Internal Market for broadcasting services and ensure that competition in the 
commonn market is not distorted.164 Part of this strategy is to harmonize national 
broadcastingg legislation and ensure that national rules, including rules that deal with 
thee electronic access control of access to broadcasting content, do not cause 
obstacless for the free movement of services. The Directive is also bound to the 
obligationss flowing from Article 10 of the ECHR, and seeks to ensure free 
movementt within the context of said provision.165 

Ass far as the list of important events is concerned, it is interesting to note that an 
earlierr version of the revised Directive suggested the following wording: 

'Whereass the approach in Directive 89/552/EEC and this Directive has been 
adoptedd to achieve the essential harmonization necessary and sufficient to 
ensuree the free movement of television broadcasts in the Community; whereas 
Memberr States remain free to apply to broadcasters under their jurisdiction 
moree detailed or stricter rules [...] including inter alia, rules concerning the 
achievementt of language policy goals, protection of the public interest in 
termss of television's role as a provider of information, education, culture and 
entertainment,, the need to safeguard pluralism in the information industry and 
thee media and the protection of competition with view to avoiding the abuse 
off  dominant positions, for example securing exclusive rights to major events 
too the disadvantage of the majority, and/or the establishment or strengthening 
off  dominant positions'166 (emphasis added by the author). 

'Avoidingg the abuse of dominant positions' is a notion commonly used in 
antitrustt law rather than broadcasting law. It points towards competition policy 
considerationss rather than public information policy-related reasons for Member 
Statess to intervene. The licensing of broadcasting rights has already raised a number 
off  antitrust issues in the broadcasting sector.167 On the other hand, within the context 
off  this Directive, the notion appears in a list of traditional public information policy 
goalss such as language policy, information, education, culture, entertainment and 
pluralism.. This is not too surprising, as national broadcasting regulation can be a 
mixturee of economically and socially motivated norms. An apt reader could, 

Televisionn Without Frontiers Directive, Recital 2. 
Televisionn Without Frontiers Directive, Recital 8. 
Europeann Parliament, Committee on Culture, Youth Education and the Media, Recommendation for 
secondd reading on the common position established by the Council with a view to the adoption of a 
Europeann Parliament and Council Directive amending Council Directive 89/552/EEC on the 
coordinationn of certain provisions laid down by law, regulation or administrative action in Member 
Statess concerning the pursuit of television broadcasting, Brussels, 31 October 1996, A4-0346/96 
[hereinafterr Committee on Culture, Youth Education and the Media, Recommendation on the 
Directivee 97/36 Amending the Television Without Frontiers Directive, Second reading'], Amendment 
9. . 
Seee Van de Gronden/Mortelmans 2003, 11pp., with further references. 
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however,, interpret this notion to mean that the origin of the list-of-important-events 
regulationregulation in this early version of Article 3a of the revised TWF Directive is 
antitrust.. Accordingly, an earlier version of Article 3 reads: 

'Memberr States shall remain free to require television broadcasters under their 
jurisdictionn to comply with more detailed or stricter rules in the areas covered 
byy this Directive. These rules, which must be compatible with Community 
law,, may concern, among other things: 

-[ . . .]]  the taking into account of the public interest in terms of television's role 
ass a provider of information, education, culture and entertainment; 

-- the safeguarding of pluralism in the information industry and the media; 

-- the protection of competition with a view to avoiding the abuse of dominant 
positionss and/or the establishment or strengthening of dominant positions by 
mergers,, agreements, acquisitions and similar initiatives'.168 

Nott much of this still very broad and vague wording was taken over in the final 
versionn of Article 3a, which reads: 

'Eachh Member State may take measures in accordance with Community law 
too ensure that broadcasters under its jurisdiction do not broadcast on an 
exclusivee basis events which are regarded by that Member State as being of 
majorr importance for society in such a way as to deprive a substantial 
proportionn of the public in that Member State of the possibility of following 
suchh events via live coverage or deferred coverage on free television. If it 
doess so, the Member State concerned shall draw up a list of designated events, 
nationall  or non-national, which it considers to be of major importance for 
society'. . 

Thee goal is to regulate the exercise of exclusive rights to particular events by 
broadcasterss in a way that could deprive a substantial part of the broadcasting 
audience.. The reference to competition policy has disappeared. Instead, the final 
versionn of the revised Directive points to the protection of citizens' interests169 and 
publicc information policy interests: Recital 18 of the revised TWF Directive 

Europeann Parliament, Committee on Culture, Youth Education and the Media, Recommendation on 
thee Directive 97/36 Amending the Television Without Frontiers Directive, Second Reading, 
Amendmentt 18. 
Europeann Parliament, Report on the joint text, approved by the Conciliation Committee, for a 
Europeann Parliament and Council Directive amending Council Directive 89/552/EEC on the 
coordinationn of certain provisions laid down by law, regulation or administrative action in Member 
Statess concerning the pursuit of television broadcasting activities, Brussels, 3 June 1997, A4-
0201/19977 [hereinafter 'Report on the Joint Text for a Directive amending the Directive 
89/552/EEC],, Explanatory Memorandum, paragraph 10. 
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stipulatess that Member States should be able to take measures to protect the public 
interest,, and here more specifically the 'right to information', and to ensure wide 
accesss by the public to television coverage of national or non-national events of 
majorr importance for society. Examples are provided: The Olympics, the Soccer 
Worldd Championship and the European Soccer Championship. Member States 
shouldd be able to take measures to regulate how broadcasters exercise the exclusive 
broadcastingg rights for such events.170 

Articlee 3a of the TWF Directive motivated the inclusion of a similar provision in 
thee Council of Europe's ECTT: Article 9bis. Article 9bis of the Convention is 
calledd 'Access of the public to events of major importance', and includes an explicit 
referencee to Article 10 of the ECHR.m In so doing, the Council's Standing 
Committeee also pointed to the complexity of reconciling freedom of expression 
principless with property rights and contractual freedom.172 The final list regulation 
inn Article 9bis of the Convention is modelled after Article 3a of the TWF Directive. 

Interestingly,, the ECTT distinguishes between the aforementioned 'access of the 
publicc to events of major importance' and 'access of the public to information'. The 
latterr is the heading of Article 9 of the Convention that provides for the right to 
shortt reporting. The right to short reporting is discussed in more detail in section 
2.3.2.. The TWF Directive does not have a right to short reporting. In the course of 
thee revision of the directive in 2004, the introduction of such a right was discussed, 
andd if Article 5(3) c of the European Copyright Directive was sufficient.173 

Accordingg to Article 9 of the ECTT: 

'Eachh Party shall examine and, where necessary, take legal measures such as 
introducingg the right to short reporting on events of high interest for the public 
too avoid the right of the public to information being undermined due to the 
exercisee by a broadcaster within its jurisdiction of exclusive rights for the 
transmissionn or retransmission ... of such an event'. 

Ass the Council of Europe states: 

'noww that television is one of the major sources of information for the public, 
thee exercise of exclusive rights for television broadcasting in a transfrontier 

1700 Directive 97/36 Amending the Television Without Frontiers Directive, Recital 18. 
ECTT,, Article 9bis (2); Explanatory Memorandum, paragraphs 68, 181. 

1722 ECTT, Explanatory Memorandum, paragraphs 67, 181. 
1733 Meeting of Focus Group 3 on the Revision of the Television Without Frontiers Directive, The right to 

informationn and the right to short extracts, Brussels, 23 November 2004. See also European 
Commission,, Communication from the Commission to the Council, the European Parliament, the 
Europeann Economic and Social Committee and the Committee of the Regions, The Future of 
Europeann Regulatory Audiovisual Policy, Brussels, 15 December 2003, COM(2003)784 final 
[hereinafterr 'The Future of European Audiovisual Policy'], p. 16. 
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contextt of a major event may prove to be detrimental to the right of access of 
thee public to information'.174 

Alsoo within the context of the right to short reporting, reference is made to 
Articlee 10 of the ECHR (freedom of expression) and the 'right to information'.175 

Pluralismm is a second important aspect behind the right to short reporting, namely to 
encouragee competition between several broadcasters.176 Exclusive control over 
exploitationn rights can secure the right holder a competitive advantage. Third-party 
broadcasterss that are not entitled to offer the content to their audience risk losing 
audiencee shares. The right to short reporting makes it possible for more than one 
broadcasterr to report on a particular event even if it is 'only' done in the form of a 
shortt report. This is an interference with the position of the holder of exclusive 
rightsrights as complete exclusivity of content can be very valuable. Article 9 of the 
Conventionn seeks to strike a balance. The right to short reporting does not guarantee 
coveragee of the full event in free-to-air television, but only the possibility to report 
aboutt the event by those broadcasters that have not acquired the exclusive rights for 
fulll  coverage.177 

Thee right to short reporting has already found its way into the Convention at the 
endd of the 1980s. It was drafted to protect the public's 'right to information' long 
beforee the issue of pay-TV attracted wider attention in Europe. The so-called 'right 
too short reporting' is also subject to the Council of Europe's Recommendation (91)5 
onn the right to short reporting on major events where exclusive rights for television 
broadcastbroadcast have been acquired in a transfrontier context and to the Draft 
Recommendation1788 that updates the former. This is also discussed in detail in 
sectionn 2.3.2. In the Recitals of the aforementioned Draft Recommendation, the 
Councill  of Europe goes even further and claims that the public has a right of access 
too very specific content, namely 'a public's right of access to information on major 
events',, and that this right is worthy of protection.179 But the 'the public's right of 

1744 Council of Europe, Recommendation No. R (91)5, of the Committee of Ministers to Member States 
onn the right to short reporting on major events, where exclusive rights for their television broadcast 
havee been acquired in a transfrontier context, Strasbourg, 11 April 1991 [hereinafter 
'Recommendationn No. R(91)5 on the Right to Short Reporting'], Explanatory Memorandum, 
paragraphh 4. 

1755 Council of Europe, Recommendation No. R(91)5 on the Right to Short Reporting, Explanatory 
Memorandum,, paragraph 4 and 5. 

1766 ££TT, Explanatory Memorandum, paragraph 174; Council of Europe, Recommendation No. R(91)5 
onn the right to short reporting, Explanatory Memorandum, paragraphs 1-2. 

1777 See in detail in section 2.3.2. 
1788 Draft Recommendation on the Right to Short Reporting on major events where exclusive rights have 

beenn acquired, updating Recommendation No. R(91)5 of the Committee of Ministers to Member 
Statess on the right to short reporting on major events where exclusive rights for their television 
broadcastt have been acquired in a transfrontier context, Strasbourg, 16 April 2003, MM-
Public(2003)O033 [hereinafter 'Draft Recommendation updating Recommendation No. R(91)5 on the 
Rightt to Short Reporting']. 

1799 Draft Recommendation updating Recommendation No. R(91)5 on the Right to Short Reporting, 
Recitall  6. 
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accesss to information' is, unlike Article 9bis of the Convention (list of important 
events)) not restricted to cultural or sports events of 'major importance for society'. 
Itt also applies to political and social events of 'only' high public interest such as 
lesss important sports and cultural events, and social or political newsworthy events 
suchh as a report about an accident, a natural disaster or an armed conflict.'80 

Thee transfrontier aspect plays a significant role in this context. The Council of 
Europee expressed its concern about a fragmentation of the European broadcasting 
landscapee into various country or language zones. This could also have a negative 
impactt on cultural diversity throughout Europe, as cultural diversity involves the 
possibilityy of transborder exchange and the provision and reception of culturally 
differentt information services.18' Even more dramatic was the wording of the 
Europeann Committee on Culture, Youth, Education and the Media of the European 
Communities.. The latter warned, referring explicitly to electronic access control, 
thatt national services were beginning to vanish into the 'ghettos of encryption': 

'[m]anyy users may be left with no legitimate access to such services if they 
aree locked away. Others will wish to use their decoder not just in the Member 
Statee of purchase, but also in others where its use may be "illicit " because of a 
discretee copyright arrangement'.182 

Availabilityy of content and non-exclusion are the ideas that underlie must-carry 
ruless in broadcasting. According to Recital 43 of the Universal Service Directive, 
Memberr States should be able to lay down proportionate carriage obligations on 
enterprisess in the interest of legitimate public policy considerations. The Directive 
leavess open what such general interest obligations are. It only suggests that must-
carryy obligations may include the transmission of services specifically designed to 
enablee appropriate access by disabled or elderly users.183 Other general public-

!00 More in depth in section 2.3.2. 
""  See Council of Europe, Declaration on cultural diversity, Strasbourg, 7 December 2000 [hereinafter 

'Declarationn on Cultural Diversity'], paragraph 2.4. 
1212 European Parliament, Committee on Culture, Youth Education and the Media, Opinion on the 

Proposedd Conditional Access Directive, section a). See also European Commission, Report from the 
Europeann Commission on the application of Council Directive 93/83/EEC on the coordination of 
certainn rules concerning copyright and rights related to copyright applicable to satellite broadcasting 
andd cable retransmission, Brussels, 26 July 2002, COM(2002)430 final [hereinafter 'Report on the 
Applicationn of the Cable and Satellite Directive'], p. 7-8, and section 2.2.4 of this chapter. 

133 Ledoux Book 2004, p. 141. See also European Parliament, Recommendation for second reading on 
thee Common Position adopted by the Council with a view to the adoption of a Directive of the 
Europeann Parliament and the Council on universal services and users' rights relating to electronic 
communicationn networks and services, Brussels, 29 November 2001, A5-0438/2001 [hereinafter 
'Recommendationn for Second Reading Universal Service Directive], Amendments 6, 26. See also 
Ofcom,, Statement on Code on Electronic Programme Guides, Statement by Ofcom 2004, paragraphs 
8-10. . 
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interestt objectives can be the promotion of freedom of expression, pluralism and 
culturall  diversity.184 

Sectionss 2.2.1. to 2.2.4. take a closer look at the aforementioned arguments used 
too justify government involvement with the exclusive electronic exploitation of 
broadcastingg rights in pay-TV. They attempt to shed some light on whether there is 
aa 'right to information' in public media, and whether such a right flows from 
Articlee 10 of the ECHR (freedom of expression). The first of these four sections, 
sectionn 2.2.1, takes a closer look at freedom of expression, also within the context 
off  democratic principles and at the pluralism argument. It examines the political and 
sociall  arguments used to explain why the public might have a protection-worthy 
interestt to access certain events of public importance (section 2.2.2.), the 
preservationn of public broadcasting (section 2.2.3.) and, last but not least, the role 
thatt the principle of free movement of services in the Internal Market plays in pay-
TVV (section 2.2.4.). Section 2.2.4. wil l also say something about the relationship 
betweenn EC law and the ECHR. 

2.2.1.. 'A RIGHT TO INFORMATION'? 

Thee 'right of access to information' or 'right to information' is often used to explain 
informationn policy involvement with matters that involve the exclusive exploitation 
off  rights to content. The argument is frequently used in conjunction with pay-TV 
andd in conjunction with the exploitation of intellectual property rights or the control 
overr technical distribution networks such as cable networks. 

ArticleArticle 10 of the ECHR 
Manyy of the rationales put forward to justify the regulation of media in the public 
interestt can be traced back to Article 10 of the ECHR, which has found its way—in 
onee form or another—into all European Constitutions. It provides a standard for 
nationall  broadcasting legislation. Article 10 of the ECHR185 protects the 'free flow 
off  information to the public in general"86, meaning the process of communicating 
informationn to the public and/or in public.187 The participants in the communications 

Europeann Commission, Communication from the Commission to the Council, the European 
Parliament,, the European Economic and Social Committee and the Committee of the Regions, 
Europeann Electronic Communications Regulation and Markets 2004, Brussels, 2 December 
2004COM(2004)759finall  [hereinafter 'European Electronic Communications Regulation and 
Marketss 2004], 33pp. 
'Everyonee has the right to freedom of expression. This right shall include freedom to hold opinions 
andd to receive and impart information and ideas without interference by public authority and 
regardlesss of frontiers. This article shall not prevent States from requiring the licensing of 
broadcasting,, television or cinema enterprises'. 
Europeann Commission of Human Rights, Geïllustreerde Pers N.V. v the Netherlands, Strasbourg, 6 
Julyy 1976, No. 5178 [hereinafter 'Geïllustreerde Pers'], paragraph 85. 
Seee also the interpretation of the US Supreme Court in the Red Lion Broadcasting case: 'It is the 
purposee of the First Amendment to preserve an uninhibited marketplace of ideas in which truth will 
ultimatelyy prevail, rather than to countenance monopolisation of this market, whether it be by the 
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process-informationn providers and recipients—enjoy protection at each stage of the 
communicationss chain, starting from the holding of opinions, the imparting of 
informationn and ideas to others, the reception of such ideas, to the negative freedom 
nott to receive any information at all.188 Both recipients and providers of information 
servicess benefit from freedom of expression. 

Articlee 10 of the ECHR reflects a wide-reaching international agreement on the 
particularr political and social importance of information and the freedom to 
exchangee it. It is closely linked to the idea of a public dialogue as the foundation for 
democraticc and social life. As the European Court of Human Rights observed, 

'freedomm of expression, as secured in paragraph 1 of Article 10 of the ECHR, 
constitutess one of the essential foundations of a democratic society, indeed 
onee of the basic conditions for its progress and for the self-fulfilment of the 
individual'.189 9 

Thee European Court of Human Rights has recognized the role that access to 
informationn plays in political processes, as well as in every facet of personal and 
sociall  life. This is why Article 10 of the ECHR not only covers political content, 
butt also commercial or artistic content, and content of individual interest, learning 
andd entertainment.I90 

Thee primary role of the state within the context of Article 10 of the ECHR is a 
passivee one, namely to refrain from interference. Article 10(2) of the ECHR leaves 
roomm for Member States to make laws that restrict the freedom of expression, 
providingg such laws are a) prescribed by law and b) necessary in a democratic 
society,, that is they are justified by a pressing social need. Whenever Member 
Statess issue regulations that restrict the freedom of expression of one party or 
anotherr and do not comply with Article 10(2) of the ECHR, such law or judgment 

governmentt itself or a private licensee ... It is the right of the public to receive suitable access to 
social,, political, aesthetic, moral and other ideas and experience which is crucial here'. (US Supreme 
Court,, Red Lion Broadcasting Co., Inc. v. Federal Communications Commission, 395 U.S. 367, 
1969,, Section III A). 
Forr a concise overview of Article 10 of the ECHR see Harris/O'Boyle/Warbrick 1995, pp. 373-416; 
Vann Dijk/Van Hoof 1998, pp. 558-585; Van Eijk 1992, pp. 135-164, with an overview on the history; 
Dommeringg 2000, pp. 43-45 and pp. 96-101. 
Europeann Court of Human Rights, Muller and others, Strasbourg, 24 May 1988, Series A No. 133 
[hereinafterr 'Muller'], Muller, paragraph 33; European Court of Human Rights, Barthold, Strasbourg, 
255 March 1985, Series A No. 90 [hereinafter 'Barthold'], paragraph 58; European Court of Human 
Rights,, Sunday Times, Strasbourg, 26 April 1979, Series A, No. 30 [hereinafter 'Sunday Times', 
paragraphh 65. 
Seee the often-cited and telling passage in the Handyside-judgement of the European Court of Human 
Rights:: 'Freedom of expression constitutes one of the essential foundations of a [democratic] society, 
onee of the basic conditions for its progress and for the development of every man. Subject to 
paragraphh 2 of article 10, it is applicable not only to "information" or "ideas" that are favourably 
receivedd or regarded as inoffensive but also to those that offend, shock or disturb the state or any 
sectorr of the population. Such are the demands of that pluralism, tolerance and broadmindedness 
withoutt which there is no "democratic society"', European Court of Human Rights, Handyside, 
Strasbourg,, 7 December 1976, Series A No. 24 [hereinafter 'Handyside'], paragraph 49. 
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thatt is based on such a regulation risks being declared in conflict with Article 10 of 
thee ECHR. The consequence is that when governments assess the need for 
regulatoryy initiatives regarding electronic access control, be it measures that protect 
thee users of such control or measures that protect the interests of citizens, regulators 
mustt take into account the possible negative and positive effects such initiatives 
havee on the realization of freedom of expression. Having said that, Member States 
doo enjoy a certain margin of appreciation in assessing the need for and 
constitutionalityy of regulatory initiatives.1" 

Thee state can also have a positive obligation under Article 10 of the ECHR.192 

Freedomm of expression would not be very effective if left to itself or applied in areas 
inn which practical circumstances endanger its realization. The European Court of 
Humann Rights has underlined that Contracting States are responsible for securing 
thee rights and freedoms enshrined in the Convention.193 It is therefore widely 
acknowledgedd and established case-law that Article 10 of me ECHR provides more 
thann a right against the state. Article 10 of the ECHR also imposes on states positive 
obligationss to actively protect and promote the realization of freedom of expression. 
Inn Özgür Gündem v. Turkey, the European Court of Human Rights stated explicitly 
thatt the 

'[g]enuinee effective exercise of this freedom [freedom of expression] does not 
dependd merely on the state's duty not to interfere, but may require positive 
measuress of protection' and, as the Court further said, 'even in the sphere of 
relationss between individuals'.194 

Thiss is demonstrated by the European Court of Human Rights, for example, European Court of 
Humann Rights, Groppera Radio AG and Others, Strasbourg, 28 March 1990, series A No. 173 
[hereinafterr 'Groppera'], paragraph 72; European Court of Human Rights, Informationsverein Lentia 
v.. Austria, Strasbourg, 28 November 2002, series A No. 276 [hereinafter 'Lentia'], paragraph 35, to 
namee but a few. 

!Seee extensively Mowbray 2004, p. 223. See also United Nations, Economic and Social Council, The 
rightt to the highest attainable standard of health, E/C. 12/2004/4, CESCR General comment 14, 11 
Augustt 2000, p. 382. 

11 European Court of Human Rights, Sunday Times, paragraph 59. 
11 European Court of Human Rights, Özgür Gündem v. Turkey, Strasbourg, 16 March 2000, No. 

23144/933 [hereinafter 'Özgür Gündem v. Turkey'], paragraph 43; European Court of Human Rights, 
Vonn Hannover v. Germany, Strasbourg, 24 June 2004, No. 59320/00 [hereinafter 'Von Hannover v. 
Germany'],, paragraph 57. But see also the European Court of Human Rights, Guerra and Others v. 
Italy,, Strasbourg, 19 February 1998, No. 116/1996/735/932 [hereinafter 'Guerra'], paragraph 53 
wheree the court observed that 'the public has a right to receive information as a corollary of the 
specificc function of journalists, which is to impart information and ideas on matters of public 
interest'.. Gersdorf 2000, p. 211; Badura 1989, p. 325; Council of Europe, Declaration on the freedom 
off  expression and information, 29 April 1982 [hereinafter 'Declaration on the Freedom of Expression 
andd Information'], Recital 6. See also Dommering 2000, pp. 4, with further references, and p. 49: 
'Tenn slotte houdt de communicatievrijheid ook in dat medeburgers het vrije communicatieproces niet 
verstoren.. In die zin dienen medeburgers zich daarvan te onthouden. Maar ook hier ligt er een plicht 
voorr de overheid te zorgen dat de communicatievrijheid in die horizontale verhouding verwezenlijkt 
wordt'.. Harris/O'Boyle/Warbrick 1995, p. 383. Ascher reasons that with the arrival of the 
informationn society and the dominance of a few private parties over the information society, the need 
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Thee case concerned attacks on journalists, distributors and other associates of the 
Turkishh newspaper Özgür Gündem and the alleged lack of intervention by the 
government.. The European Court of Human Rights did not further define what the 
boundariess between the state's positive and negative obligations are. It did say, 
however,, that 

'inn determining whether or not a positive obligation exists, regard must be had 
too the fair balance that has to be struck between the general interest of the 
communityy and the interests of the individual, the search for which is inherent 
throughoutt the Convention. The scope of this obligation will inevitably vary 
withh regard to the diversity of situations achieved in Contracting States, the 
difficultiess involved in policing modern societies and the choices which must 
bee made in terms of priorities and resources'.195 

Thee European Court of Human Rights confirmed its dictum in later cases.196 In 
otherr words, states are obliged to create conditions for the broadcasting sector that 
aree favourable to the realization of freedom of expression and remove public or 
privatee obstacles that could hinder its realization. 

Whatt this chapter does not discuss is the theory of the horizontal enforcement of 
humann rights or 'Drittwirkung', which is the idea that constitutional freedoms are 
reflectedd in legislative provisions and that they therefore also become (indirectly) 
effectivee between private parties.197 According to this theory and on the basis of 
suchh laws, claims of private parties against other private parties would also have to 
bee interpreted within the context of constitutional freedoms. The theory of 
DrittwirkungDrittwirkung is used to argue that private operators would at least be indirectly 
obligedd to observe freedom of expression because they are subject to legal 
obligationss that are supposed to protect the freedom of expression and hence must 
bee interpreted within this context.198 An in-depth discussion of Drittwirkung might 
bee fruitful were the study to conclude that Article 10 of the ECHR was the basis for 
ann individual 'right to information', meaning the right to claim access to particular 
privatelyy held information. This study, however, will conclude that this is not the 
case. . 

FreedomFreedom of Expression and Private Control of Access to Information 
Notablyy within the context of Article 3a of the TWF Directive (list of important 
events),, but also within the context of the right to short reporting in Article 9 of the 
ECTT,, it was argued that the exclusive exploitation of sports events via pay-TV 

too also protect against private interventions and restrictions becomes even more urgent, Ascher 2002, 
p.. 115. Van Dijk/Van Hoof 1998, p. 26; Birnhack 2004, 39pp., differentiates and points out that, for 
example,, in the US some scholars do not recognize private interference with the free flow of 
informationn as a freedom of expression issue. Differentiating Lichtenberg 1990, 114pp. 
Europeann Court of Human Rights, Özgür Gündem v. Turkey, paragraph 43 
See,, for example, European Court of Human Rights, Von Hannover v. Germany, paragraph 57. 
Seee more generally, Van Dijk/Van Hoof 1998 pp. 22-26. 
Dee Meij 1996, 79pp.; Urek 1991, 49pp.; Schulz 1998, 164pp. 
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platformss would conflict with 'a right of the public to information*. This form of 
exploitationn would a) make the programmes only accessible to a limited part of the 
audiencee and b) require additional payment for such services.199 The Council of 
Europee even claimed that 

'[g]ivenn the fact that the access of the public to news information about major 
eventss can only be fully realized if such access is free, this principle provides 
that,, unless otherwise agreed between them, the primary broadcaster should 
nott be able to charge the secondary broadcaster for the short report'.200 

Iss freedom of expression about gratis access to information?201 Or is it about 
accesss to sports events? Making access to information subject to price negotiations 
iss not new in the media world. Consumers are used to paying for their newspapers. 
Nobodyy would seriously argue that the mere fact that one has to pay for a 
newspaperr before the newsagent wil l hand it over prevents one from receiving 
information.. The same is true for films shown in cinemas or the purchase of CDs 
andd DVDs. Here too, citizens do not usually access the information stored on a CD 
orr DVD without having to pay first. Even the reception of public and commercial 
broadcastingg is far from being 'for free'.202 To receive public and commercial free-
to-airr broadcasting, consumers not only have to purchase a television or computer, 
theyy must also subscribe to, for example, a cable or satellite network and 'pay' for 
somee programmes in the form of public broadcasting fees. For commercial, 
advertisement-financedd programmes they also pay in non-monetary but money-
worthh 'assets', such as time and attention. 

Thee production of information goods and services is not for 'free' and often 
requiresrequires substantial investment. Article 10 of the ECHR expressly mentions cinema 
enterprises,, meaning entities that specialize in the screening of films or other kinds 
off  content that are subject to direct remuneration, such as an entrance fee. In its 
Gropperaa decision, the European Court of Human Rights found that cable operators 
falll  within Article 10 of the ECHR and as such enjoy its protection203 irrespective of 
thee fact that cable operators require subscription fees for the showing of a particular 
programmee bundle. In other words, Article 10 of the ECHR protects entities that a) 
controll  access to information and b) charge an access fee without assuming 
automaticallyy that these activities (access control, charging) are intrinsically 
detrimentall  to freedom of expression. A decision by the European Commission of 

ForFor the Council of Europe: Council of Europe, Recommendation 91(5) on the Right to Short 
Reporting,, Explanatory Memorandum, paragraph 47. For the EU: Directive 97/36/EC amending the 
Televisionn Without Frontiers Directive, Recitals 18-22. See also section 2.2. 
Councill  of Europe, Recommendation 91(5) on the Right to Short Reporting, Explanatory 
Memorandum,, paragraph 47. 
See,, for example, Hesse 1999, p. 283. 
Seee also Owen 1975, p. 116: 'There is sufficient folk ignorance associated with the Orwellian 
"freedom"" of television, and so strong a public preoccupation with the medium, that politicians would 
bee foolish to seem to tamper with the electronic genie'. 
Europeann Court of Human Rights, Groppera, paragraph 55. See also Gersdorf 2000, p. 214. 
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Humann Rights in the Nederlandse Omroepprogramma Stichting case follows a 
somewhatt similar line. The European Commission of Human Rights found that the 
'rightt of freedom of expression' did not provide a right to report about football 
matches,, which the Royal Dutch Football Association organized, without paying a 
compensation.2044 The selling of broadcasting licenses was one source of financing 
sportss events. The European Commission of Human Rights did not consider this an 
interferencee with Article 10 of the ECHR if the organizer of an event limited the 
rightt to direct reporting of the match to those with whom the organizer had 
concludedd a contract, including an agreement covering the financial conditions.205 In 
conclusion,, the argument of a need to preserve 'free-of-charge' access to 
broadcastingg content is a political argument rather than one that is dictated by 
Articlee 10 of the ECHR (as to possible other public information policy interests in 
affordablee access to broadcasting, see sections 2.2.2. and 2.2.3.). 

Doess this mean that cinema owners and pay-TV operators must always be free to 
controll  access to information, and that this can never lead to possible tensions with 
freedomm of expression? As already explained, Article 10 of the ECHR commands 
thatt a fair balance is struck between the general interest of the community and the 
interestss of the individual.206 Moreover, whoever exercises the rights and freedoms 
enshrinedd in Article 10 of the ECHR undertakes 'duties and responsibilities'.207 It is 
thee task of the state, as part of its positive obligation, to ensure that a fair balance is 
achieved.2088 The following section seeks to extract from the interpretation of the 
Europeann Court of Human Rights of Article of the 10 ECHR an idea of what such a 
fairr balance between the providers of an access-controlled content service and 
citizens,, alias consumers, should be. 

Thatt there can be tension between, on the one hand, the exploitation of exclusive 
rightss in content, and, on the other hand, freedom of expression is an issue in the 
regulationregulation of intellectual property.209 Copyright law has been described as a 

'formm of public information policy serving the public interest in maximizing 
thee availability of information products by, on the one hand, granting an 
exclusivee right and thereby providing for an incentive to create, and, on the 

Thee Royal Dutch Football Association is a private organization, so that insofar only an eventual 
positivee obligation of the Dutch government to protect the freedom of expression of others was at 
discussion. . 
Seee European Commission of Human Rights, Nederlandse Omroepprogramma Stichting v The 
Netherlands,, Strasbourg, 11 July 1991, No. 13920/88, Extract, paragraph 1. See also the paper by 
Riegell  1988. 
Europeann Court of Human Rights, Özgür Gündem v. Turkey, paragraph 43. 
Europeann Commission of Human Rights, European Court of Human Rights, Otto Preminger Institut, 
Strasbourg,, 20 September 1994, series A No. 295-A [hereinafter 'Otto Preminger Institut'], 
paragraphh 49. 
Europeann Court of Human Rights, Özgür Gündem v. Turkey, paragraph 43; Von Hannover v. 
Germany,, paragraph 57. 
Birnhackk 2004, 54pp. 
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otherr hand, by limiting the scope of the monopoly copyright to ensure 
informationn wil l be widely available and usable'.210 

Copyrightt scholars have repeatedly pointed to possible negative implications that 
exclusivee private control over content can have on freedom of expression. The 
questionn is whether lessons can be learned from the discussion for the use of 
electronicc access control. 

Copyrightt law grants the author monopoly rights in the 
exploitation/communicationn of his or her work. Freedom of expression promotes 
andd protects the freedom to impart or receive information and ideas. As each work 
iss based on ideas and information, there is a potential conflict between information 
monopoliess and freedom of expression.211 Freedom of expression is the freedom 'to 
sayy something in the minimal negative liberty sense if he or she is not liable to be 
preventedd from saying that thing, or to be penalized for saying it'.212 A holder of 
intellectuall  property rights can control how content is used. This gives him or her 
thee power to control what others say using their 'words'. However, the freedom 'to 
sayy something' using somebody else's, already published, words, and demanding 
thatt others make information accessible that they do not want to make accessible or 
aree only willin g to make available under certain conditions, are two very different 
things. . 

Accordingg to the European Court of Human Rights, Article 10 of the ECHR only 
protectss the reception of content that others 'wish or may be willing to impart'.213 In 
otherr words, Article 10 of die ECHR does protect the right to receive information 
fromm publicly available sources. Hence, any further considerations about a possible 
positivee obligation for states to secure access for citizens to the pay-TV platforms 
wouldd stop here if pay-TV were not already a publicly available source. One could 
arguee that the main motive for pay-TV operators to use electronic access control is 
too make certain information unavailable to the public; the pay-TV business model is 
aboutt making content accessible only to selected consumers. Based on this 
argument,, some scholars have rejected the public availability of pay-TV services. 
Theyy argue that access is deliberately provided only to particular persons with 
whomm the service provider is familiar and has previously concluded a contract.214 

Thee requirement of prior negotiations would conflict with the assumption of a 
publiclyy available service. This follows a line similar to that of the Swiss 

2100 Koelman 2000a, p. 279. 
2111 Hugenholtz 1989, p. 150: 'Men behoeft geen rechten gestudeerd te hebben om te zien dat er tussen 

hett auteursrecht en de informatievrijheid een zekere spanning bestaat'. See also the papers by Baker 
2002,, Fraser 1998 and Garfield 2001. 

2122 Benkier 1999,390pp. 
2133 European Court of Human Rights, Leander, Strasbourg, 26 March 1987, series A No. 116 

[hereinafterr 'Leander'], paragraph 74; European Court of Human Rights, Gaskin, Strasbourg, 7 July 
19899 series A No. 160 [hereinafter 'Gaskin'], paragraph 52. See also the decision by the European 
Commissionn of Human Rights, Gruppo Interpres S.A. c/Espagna, Strasbourg, 7 April 1997, No. 
32849/966 [hereinafter 'Gruppo']. 

2144 Schwarz-Schilling 1998, p. 491. 
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Government'ss argument in the Autronic case. The Swiss Government claimed that 
televisionn programmes that were transmitted between two fixed points instead of 
beingg broadcast free-to-air were not intended for or made accessible to the public 
withh the consequence that the transmission was a matter of telecommunications 
secrecy,, not of Article 10 of the ECHR and the right to receive information.215 

Nevertheless,, one could argue that pay-TV is still principally intended for 
receptionn by the public or parts thereof.216 A person who buys a book or subscribes 
too a newspaper also concludes a contract. Nobody would claim for this reason that 
bookss and newspapers are not publicly available sources of information. That the 
dedicationn of the encrypted signal, public or private, plays a decisive role can be 
concludedd from the European Court of Human Rights's Autronic decision. The 
Europeann Court of Human Rights followed the argumentation that was presented by 
thee European Commission of Human Rights in this case and ruled that Article 10 of 
thee ECHR was also applicable to those (broadcasting) signals that were processed 
point-to-pointt providing they were intended for the general public.2'7 This 
interpretationn is also reflected in Article 2(a) of the ECTT and Article 1 (a) of the 
TWFF Directive both of which define broadcasting as the initial transmission in 
decodedd or encoded form.218 According to this interpretation, pay-TV is principally 
aa publicly available source. 

Assumingg that pay-TV is a publicly accessible source, the intention of pay-TV 
providerss is still not to grant access to everyone but only to those who comply with 
thee conditions in the subscription contract. The programmes are encrypted and 
madee accessible only to selected viewers. Can this lead to the conclusion that the 
rightt to receive information from publicly available sources also includes a right to 
accesss information or, in the case of pay-TV, to receive information in intelligible 
form? ? 

Thee question of whether Article 10 EHCR includes a right of access to 
informationn has already been the subject of some controversy. In the academic 
discussion,, the notion of a 'right of access to information' is frequently used to 
pleadd in favour of government interference with the exclusive exploitation of 
content.. As mentioned in section 2.2., the Council of Europe and the European 
Parliamentt of the European Union have repeatedly made reference to a so-called 
'rightt of the viewer to have access'219, 'a right to information'220 or even 'a public's 

2155 European Court of Human Rights, European Court of Human Rights, Autronic, Strasbourg, 22 Mai 
1990,, series A No. 178 [hereinafter 'Autronic'], paragraph 44. 

2166 In this sense, Dommering 1990, p. 64; Nauheim 2001, p. 131-132; Hins 1991, p. 249. 
2177 European Court of Human Rights, Auctronic, paragraphs 46-48. In this sense also Hins 1991, p. 228 

andd 248-249. Nauheim 2001, p. 131 -132. 
2,88 See extensively on the notion of 'publicly available source', Hins 1991, 244pp. with further 

references. . 
2!""  European Parliament, Committee on Legal Affairs and Citizens' Rights, Report on the Proposed 

Conditionall  Access Directive, Recital 15a. 
2200 Council of Europe, Recommendation No. R(91)5 on the Right to Short Reporting, Explanatory 

Memorandum,, paragraphs 4 and 5; Council of Europe, Recommendation R(91)14 on the legal 
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rightright of access to information on major events'.221 A decision by the European 
Commissionn of Human Rights in the case Özkan v. Turkey follows a similar line. 
Mrr Özkan initialized proceedings against the (public) Turkish Radio and Television 
Institutionn (TRT) after TRT stopped, without any further explanation, a 
transmissionn of the film entitled 'Les Yeux Interdits'. The European Commission of 
Humann Rights indicated that Mr Özkan had a legitimate interest in access to this 
particularr film and even that such an interest was protected by Article 10 of the 
ECHR.. In the end, the European Commission of Human Rights decided that a 
violationn of Article 10 of the ECHR was not given at least 'as long as sufficient 
alternativee sources for that information remain available to the public'.222 The film 
inn question was not prohibited in Turkey and there were sufficient alternative 
sourcess available to the public for watching the film. Consequently, the applicant 
wass not deprived of access to the film in question. The case was settled before the 
Europeann Court of Human Rights could decide on the question of individual access 
claims. . 

Onee could argue that the freedom to hold opinions and express ideas would be 
inconsequentiall  if consumers did not have the ability to access information they 
wishh to express their ideas about in the first place. This could be a strong argument 
inn favour of an access right, in particular in relation to information that is not 
availablee elsewhere and that the public has a particular interest in receiving. This 
wass the argumentation of the Federal High Court of Justice in the case Lengende.223 

Thee German magazine Stern signed an exclusive agreement with eleven survivors 
off  the mine disaster of Lengende (Lower-Saxony, Germany), to report about the 
catastrophe.. Bild-Zeitung, a German tabloid, published a report about the event, 
includingg frequent citations of remarks that, so claimed Bild-Zeitung, were made by 
thee survivors. Stern sued Bild-Zeitung, without success, for infringing on its 
exclusivee contract with the survivors. The Federal High Court of Justice decided on 
thee case within the framework of the German unfair competition law, and 
interpretedd the relevant provision in the light of Article 5 of German Basic Law 
(freedomm of expression). The court found that exclusive agreements about news 
eventss were principally possible and admissible. However, there could be situations 
inn which such agreements foreclose the source of information about newsworthy 

protectionn of encrypted television services, Strasbourg, 27 September 1991 [hereinafter 
Recommendationn No. (91)14 on the legal protection of encrypted television services'], Explanatory 
Memorandum,, Note 8 

111 Council of Europe, Draft Recommendation updating Recommendation No. R(91)5 on the Right to 
Shortt Reporting, Recital 6. 

122 European Commission of Human Rights, Z. Noyan özkan v Turkey, No. 23886/94, Strasbourg, 5 
Aprill  1995 [hereinafter 'Özkan'], The Law. See also European Commission of Human Rights, 
Geïllustreerdee Pers N.V, paragraph 86. Interesting also a US decision, Board of Education, Island 
Treess Union Free School District No. 26 v. Pico; 457 US 853, 73 L Ed 2d 435, 1982, and the 
discussionn of this decision by Hins 1991, p. 266-268. 

;33 German Federal High Court of Justice, Lengende, 27 October 1967, case No. ZR 140/65, published 
inn [1968] 4 Gewerblicher Rechtsschutz und Urheberrecht (GRUR) 209[hereinafter 'Lengende'], 
paragraphh 1.1. 
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events.. In this case, the agreement is not compatible with the public interest, and 
accesss to the source of information must principally remain free for everyone.234 The 
argumentt of alternative sources also played a role in the reasoning of the European 
Commissionn of Human Rights in the aforementioned Özkan v. Turkey case. In the 
specificc case of pay-TV, one could make the additional argument that the freedom 
too receive information is somewhat of a farce if the information is not 
understandablee because it is encrypted. In this context, it is worth remembering that 
accesss to access-controlled content is often not so much about access to particular 
informationn as it is about access to the platform on which information is offered. 
Thee content itself is, in most cases, publicly available, though in encrypted form. 

Barendtt countered the argument that access to information is a necessary 
preconditionn to exercise freedom of expression with the question, providing such a 
fundamentall  right to acquire information exists, of how far such a right should go. 
Wass there an obligation to recognize 'implicit constitutional rights to education and 
travel,, equally crucial (it could be said) to the formation of a citizen's ideas and 
expressions?'2255 Taking the idea further, one may wonder whether the freedom to 
receivee information would also include the freedom to receive it in a language one 
understands.226 6 

Uponn closer study, there are more reasons to argue that there is no 'right of 
access'' or 'a right of decryption', or that such a right does at least not flow from 
Articlee 10 of the ECHR. One argument why this is not so has to do with the 
principall  character of Article 10 of the ECHR as that of a defence right: it is the task 
off  the state to provide for adequate broadcasting regulation, not of the public to 
claimm individual rights to access particular privately-controlled information. This 
argumentt was made, for example, by Barendt, who has examined the question of 
accesss rights to broadcasting services in depth227 and observed that '(v)iewers' 
interestss are, therefore, institutionally, rather than legally, protected through the 
Parliamentaryy Commission and the political process'.228 

Thee extent to which a party benefits from freedom of expression is a matter of 
balancingg one party's interests with those of the others; freedom of expression of 
onee party does not as such override all other legitimate interests of the other parties. 
Thiss is inherent to Article 10 of the ECHR, and here more specifically to Article 10 
(2)) of the ECHR, according to which the exercise of freedom of expression can be 
subjectt to restrictions in the interest of national security, for the prevention of 
disorderr or crime, for the protection of health or morals, for the protection of the 
reputationn or rights of others, to name but some. Or, as Mackaay puts it: 'no citizen 
hass an automatic right to information, personal or other, in the hands of others'.229 

Seee German Bundesgerichtshof, Lengende, paragraph 1,1. 
Barendtt 1992, p. 21. 
Seee Van Dijk/Van Hoof 1998, p. 569, with further references. 
Barendtt 1993,47 pp. and 145 pp. 
Barendtt 1993, p. 49. See also De Meij/Hins/Nieuwenhuis/Schuijt 2000, pp. 299-303. 
Mackaayy 1992, p. 171 
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Providingg Article 10 of the ECHR conferred such an automatic right of access to 
information,, the restriction in Article 10 (2) of the ECHR would make littl e sense. 

Thiss is to say an individual right of access to information could conflict with the 
equallyy valuable protection worthy rights of others. For example, Article 10 of the 
ECHRR can also include the right to remain silent as a negative aspect of the right to 
freedomm of expression.230 The right to remain silent could be an argument why 
accesss to information should not be enforced against the will of others, as well as 
similarr interests, such as privacy,231 procedural rights or business secrecy. In the 
pay-TVV example, such arguments will be less relevant because, as was observed 
earlier,, pay-TV providers do not aim at remaining silent, keeping the service secret 
norr do they communicate in private. More relevant is the argument that providers of 
contentt services such as pay-TV operators also benefit from protection under 
Articlee 10 of the ECHR, namely to impart information as they wish. De Meij, Hins, 
Nieuwenhuiss and Schuijt make this argument, saying that an individual right of 
accesss to particular information would impose serious pressure on the media's 
freedomm to determine what information they present to their audience.232 Barendt 
furtherr elaborated that in broadcasting regulation the balance between, on the one 
hand,, the broadcaster's programme freedom, and, on the other hand, the interests of 
viewerss and listeners is often struck by imposing programme standards on 
broadcasters,, not individual rights of access to information.233 

Anotherr important aspect is the need to respect the economic freedoms of 
providerss of access-controlled services, such as the freedom of contract that entitles 
themm to choose with whom they enter into negotiations and conclude agreements, 
andd the freedom to property. Providers of content services benefit from the 
protectionprotection of their property, such as their intellectual property in broadcast material, 
thee broadcasting signal, exclusive transmission rights or the electronic access 
controll  technology itself.234 Rather far-reaching is the statement of the European 
Commissionn of Human Rights in the Geillustreerde Pers N. V. case. The applicant 
Geïllustreerdee Pers N.V., a publisher of a so-called general interest magazine in the 
Netherlands,, intended to publish in its magazine the complete radio and television 
programmee data for all Dutch broadcasting stations. Geillustreerde Pers N.V. was 

Europeann Court of Human Rights, Young, James and Webster v The United Kingdom, Strasbourg, 13 
Augustt 1981, series A No. 44 [hereinafter 'Young, James and Webster'], paragraphs 57, 66, 
Europeann Court of Justice, Sigurdur A. Sigurjonsson v. Iceland, Strasbourg, 30 June 1993, series A. 
No.. 264 [hereinafter 'Sigurdur A. Sigurjonsson'], paragraphs 37, 43. See also Van Dijk/Van Hoof 
1998,, pp. 567-568; Barendt 1992, p. 21; Mackaay 1992, p. 171. 
Seee the paper by Cohen 1996. 
Dee Meij/Hins/Nieuwenhuis/Schuijt 2000, 306. . 
Barendtt 1993, p. 49. 
Instructivee for the case of a possible conflict between private property and freedom of expression, 
Hugenholtzz 1989, p. 150; Lichtenberg 1990, 115 pp. See also; the paper by Baker 2002 and 
Grosheidee 2000, who emphasizes the economic factor, 217pp. Interesting is also a decision of the 
Dutchh Hoge Raad from 17 December 1993 declaring that the prohibition of selling illegal decoders is 
nott in conflict with freedom of expression, [1994] Nederlandse Juristenblad 274. 
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preventedd from doing so because of a Dutch law that prohibits the reproduction of 
suchh information by any party other than the Netherlands Broadcasting Foundation. 
Thee European Commission of Human Rights denied that this conflicted with the 
Geillustreerdee Pers N.V.'s freedom of expression and explained that: 

'thee freedom under Art. 10 to impart information of the kind described above 
iss only granted to the person or body who produces, provides or organises it. 
Inn other words, the freedom to impart such information is limited to 
informationn produced, provided or organised by the person claiming that 
freedom,, being the author, the originator or otherwise the intellectual owner of 
thee information concerned. It follows that any right which the applicant 
companyy itself may have under Art. 10 of the Convention has not been 
interferedd with where it is prevented from publishing information not yet in its 
possession'.235 5 

Thee decision has been seriously criticized. Van Dijk and Van Hoof claimed that 
thee Commission disregarded that the collection of information from any source 
whatsoeverr should in principle be free, and that the Commission should have 
acknowledgedd this first and then, in a second step, ascertain whether the restriction 
off  freedom of expression was justified on the basis of the 'protection of the ... 
rightss of others' in Article 10 (2) of the ECHR.236 Hugenholtz remarked that the 
Europeann Commission of Human Rights' decision placed intellectual property 
uncriticallyy above freedom of expression. It did so without applying Article 10 (2) 
off  the ECHR and acknowledging the need to strike a balance between possible 
conflictingg interests.237 In other words, as much as Article 10 of the ECHR does not 
includee an automatic right of access to information, it does not include an automatic 
rightt to refuse access to information. 

Thee arguments further emphasize the need to weigh differing interests before 
jumpingg to the conclusion that one private party should have a right of access to 
informationn against another private party. This process of weighing is, arguably, 
bestt done in parliament. The wording of Article 10 of the ECHR that restrictions 
mustt be prescribed by law and are necessary in a democratic society (Article 10 (2) 
off  the ECHR) further supports this interpretation. This does not exclude that states 
arrivee at the conclusion that there is a need to create a 'right of access to 
information'' against other private parties in the form of statutory rules.238 If they do 
so,, however, states must carefully balance the interests of all parties concerned 
accordingg to, among others, Article 10 (2) of the ECHR. From the aforementioned 
followss that aspects such as the availability of alternative sources of information, 
thee particular public interest character of certain information could play a role239 and 

Europeann Commission of Human Rights, Geillustreerde Pers N.V., paragraph 84. 
Vann Dijk/Van Hoof 1998, p. 562. 
Hugenholtzz 1989, p. 164; see also Van Dijk/Van Hoof, p. 562. 
Seee also Mackaay 1992, p. 172, referring to information about criminals or hazardous products. 
Vann Dijk/Van Hoof 1998, pp. 565-566; Mackaay 1992, pp. 168-171. Beers 1992, p. 181. 
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thatt the demand of remuneration in exchange for access to information is not as 
suchh in conflict with Article 10 of the EHCR. 

Onee situation in which the interest of one party to access information and the 
interestt of the other party to withhold information were weighted repeatedly against 
eachh other is the situation of information held by governments.240 Even in this 
context,, however, the European Court of Human Rights denied an individual right 
off  access to information repeatedly, arguing that Article 10 of the ECHR does not 
imposee an obligation on states to impart information to an individual.241 It follows 
that,, to the extent that national or regional regulators have acknowledged a right of 
accesss to official documents, data, etc. held by public authorities, those initiatives 
findd their rationale in the requirements of a democratic state and the need to enable 
citizenss to control the state, not so much in freedom of expression.242 Accordingly, 
thee Council of Europe explained that 

'openn access to official documents would allow the public to have an adequate 
vieww of and form a critical opinion on the state or the society in which they 
livee and on the authorities that govern them. Information access encourages 
informedd participation by the public in matters of common interest; fosters the 
efficiency,, transparency and effectiveness of administrations and helps 
maintainn their integrity by avoiding the risk of corruption and contributes to 
affirmingg the legitimacy of administrations as public services. It strengthens 
thee public's confidence in public authorities'.243 

Seee Mackaay 1992, pp. 167-171 about the need to distinguish the case of access to government-held 
informationn from the case of access to privately held information. 
Europeann Court of Human Rights, Leander, paragraph 74. See also European Court of Human Rights, 
Gaskin,, paragraph 52; Guerra and Others, paragraph 53, where a right to certain environmental 
informationn was constructed on the basis of Article 8 ECHR; European Court of Human Rights, Sirbu 
andd others v Moldova, Strasbourg, 15 June 2004, No. 73562/01, 73565/01, 73712/01, 73744/01, 
73972/011 and 73973/01 [hereinafter 'Sirbu], paragraph 18. 
Mackaayy 1992, 168pp.; Barendt 1992, pp. 21-22. 
Councill  of Europe (2002), Recommendation (2002)2 of the Committee of Ministers to member states 
onn access to official documents, adopted by the Committee of Ministers, Strasbourg, 21 February 
2002,, notably paragraph III , with reference to further important recommendations and conventions in 
thiss context. For the European Union: Article 255 European Treaty, Treaty on European Union; 
Regulationn (EC) No. 1049/2001 of the European Parliament and of the Council of 30 May 2001 
regardingg public access to European Parliament, Council and Commission documents, Brussels. 31 
Mayy 2001, OJ L 145, p. 43, Recital 2: 'Openness enables citizens to participate more closely in the 
decision-makingg process and guarantees that the administration enjoys greater legitimacy and is more 
effectivee and more accountable to the citizens in a democratic system. Openness contributes to 
strengtheningg the principles of democracy and respect for fundamental rights as laid down in Article 
66 of the EU Treaty and in the Charter of Fundamental Rights of the European Union'. European 
Commission,, Communication from the Commission to the European Parliament pursuant the second 
subparagraphh of Article 521 (2) of the EC Treaty concerning the common position of the Council on 
thee adoption of a directive on the re-use and commercial exploitation of public sector information, 
SEC(2003)6277 final, Brussels 28 May 2003, Article 4, to name but a few initiatives. See also M. Mc 
Gonagle,, p. 360pp.; Grosheide 2000, p. 259. 
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Inn conclusion, Article 10 of the ECHR does not confer a right of access to 
informationn as such.244 It is already very questionable if such a right is desirable, 
notablyy a situation in which one private party could make an enforceable claim 
againstt another private party to provide it with certain information it holds. What 
wouldd this mean for the protection of property, the private sphere and personal 
autonomy?? Even providing such a right was restricted to a right against the media, 
wheree to draw the line between private person and media in a time that each 
consumerss can become a 'broadcaster' or 'press service' due to the possibilities of 
neww transmission technologies? In case of pay-TV, a right of access to information 
mightt be not even very useful because it is not in the intention of the provider of 
access-controlledd broadcasting to refuse access. His intention is to sell access, 
althoughh under his own conditions. 

Butt what did the European Court of Human Rights mean in its landmark case 
Sundayy Times? It was in this case that the European Court of Human Rights made 
itss famous claim that 'Article 10 (art. 10) guarantees not only the freedom of the 
presss to inform the public but also the right of the public to be properly informed'.245 

Iss there, after all, a right of the public to information? It is not the intention of 
Chapterr 2 to discuss every court case in this area, but two exemplary cases illustrate 
howw this 'right of the public to be informed' is to be understood. 

Thee Sunday Times case concerned the families of thalidomide victims that, as 
thee European Court of Human Rights noted, had a vital interest in knowing all the 
underlyingg facts as well as the various solutions and their legal situation. More 
specifically,, the case dealt with the complaint against an injunction by the British 
Highh Court to restrain research into the cases of numerous thalidomide victims and 
thee publishing of an article in the Sunday Times that dealt with thalidomide 
childrenn as well as the settlement of their compensation claims. The European Court 
off  Human Rights found that the families of the victims had a vital interest in 
knowingg all of the underlying facts and that it was 'the right of the public to be 
properlyy informed'. The case Pion (Société) v. France follows a similar line. Here, 
thee European Court of Human Rights recognized a legitimate interest of the public 
too be informed about the state of health of President Mitterrand. The case concerned 
thee publication of a book by Mr Gonod, a journalist and member of several years of 
thee medical staff of President Mitterrand. The book was titled 'Le Grand Secret' 
andd revealed, among other things, information on the state of the President's health. 
Inn this case, the European Court of Human Rights found that Article 10 of the 
ECHRR did not form a basis on which the disclosure of certain information could be 
claimed—-unlesss not disclosing this information would pose a serious danger to 

Inn this sense also De Meij/Hins/Nieuwenhuis/Schuijt 2000, p. 306; Hugenholtz 1989, pp. 158-159; 
Barendt,, 1993, pp. 21-23; Mackaay 1992, pp. 167, 171; Badura 1989, p. 322: 'Die 
Informationsfreiheitt gibt dem Informationsinteressenten kein Recht gegen den Staat oder Dritte auf 
Bereitstellungg und Eröffnung von Informationsquellen oder auf richtige und vollstandige 
Informationsdarbietung';; Diesbach 1998, p. 101; Grosheide 2000, p. 223. 
Europeann Court of Human Rights, Sunday Times, paragraph 65. 
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society.24**  The interest that was at stake here was the interest of society in the 
transparencyy of political life. The European Court of Human Rights said that 'the 
moree time passed, the more the public interest in President Mitterrand's two seven-
yearr presidential terms prevailed over the requirements of the protection of his 
rightsrights with regard to medical confidentiality'.247 In both cases, however, the 
Europeann Court of Human Rights did not acknowledge an individual right of 
citizenss to seek access to information themselves but of journalists to make the 
informationn available. 

Itt should also be noted that in both cases the European Court of Human Rights 
tookk no offence to the fact that, in order to receive the information in question (be it 
onn the situation of the thalidomide victims, be it Mr Gonod's book) individuals had 
too buy the book/newspaper or subscribe to the Sunday Times first. In other words, 
'properly'' informed does not mean that the public or members of the public must 
havee free-of-charge access to information. 

Thee 'right of the public to be properly informed' must be seen within the context 
off  the role of the media. In the Sunday Times and other cases, the European Court 
off  Human Rights characterized the role of the press as follows: 

'whilstt the mass media must not overstep the bounds imposed on the interests 
off  the proper administration of justice, it is incumbent on them to impart 
informationn and ideas concerning matters that come before the courts just as 
inn other areas of public interest. Not only do the media have the task of 
impartingimparting such information and ideas: the public also has a right to receive 
them'.248 8 

Accordingg to this jurisdiction, the mass media play a crucial part in realizing 
freedomm of expression. The media's role is to function as an intermediary—a carrier 
off  the public interest—and to impart information and ideas that the public has a 
'rightt to receive'.249 It is within the context of this right of the public to receive that 
thee European Court of Human Rights has, in some cases, concluded that the interest 
inn disclosing information must step behind the interest of the media in reporting 
aboutt it. The European Court of Human Rights stated in Guerra that 

'[i] nn cases concerning restrictions on freedom of the press it [the court] has on 
aa number of occasions recognised that the public has a right to receive 

Europeann Court of Human Rights, Pion (Société) v. France, No. 58148/00, Strasbourg, 18 May 2004 
[hereinafterr 'Pion (Société) v. France ' ] , paragraph 42. 
Europeann Court of Human Rights, Pion (Société) v. France, paragraph 53. 
Europeann Court of Human Rights, Sunday Times, paragraph 65; European Court of Human Rights, 
Lingens,, Strasbourg, 8 July 1986, series A No. 103 [hereinafter 'Lingens'], paragraph 41. Lingens 
concernedd the case of an Austrian journalist who complained about his conviction because of 
defamationn after he had written an article about SS crimes during the Second World War. 
Europeann Court of Human Rights, Sunday Times, paragraph 65. See also Council of Europe, 
Recommendationn 91(5) on the Right to Short Reporting, Explanatory Memorandum, paragraph 31. 
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informationn as a corollary of the specific function of journalists, which is to 
impartt information and ideas on matters of public interest'.250 

Inn other words, the media do not only have an important 'watchdog function',251 

theirr role is also to catch the news and bring it to the 'master' they serve. The role 
off  the individual citizen is a passive one: to receive information and ideas that the 
mediaa choose to impart. 

TheThe Audience—From Receiver to Participant 
Noo smoke without fire—the controversy about the alleged 'right of access to 
information'' points to a more general concern: within the context of electronic 
accesss control. The way in which content is (commercially) exploited could result 
inn a situation of electronic exclusion from information. This could have 
consequencess for the functioning of democracy, private, social as well as cultural 
lif ee in a nation.252 

Thee realization that there is an 'other side'—the consumer side—in broadcasting 
hass led some scholars to think more in depth about the consequences of this 
relationshipp for the free flow of information. They concluded that, because of the 
changee from traditional broadcasting to an individualized access-controlled 
distributionn pattern, also the challenges for states and its positive obligations 
concerningg freedom of expression change. Access issues come to the fore, and with 
themm the realization that there is a need to pay more attention to the position of the 
audience.. Schulz, Seufert and Holznagel spoke of Zugangschancengerechtigkeit 
(fairr access opportunities).253 This is the idea that one of the tasks of the media 
regulatorss would be to prevent excessive private and exclusionary control over 
consumers'' access to information and to create the conditions that enable citizens 
andd competing broadcasters to benefit from fair opportunities of access to access-
controlledd content platforms.254 

"500 European Court of Human Rights, Guerra, paragraph 53. 
2511 European Court of Human Rights, Observer and Guardian v. the United Kingdom, No. 

51/1990/242/313,, Strasbourg, 26 November 1991 [hereinafter 'Observer and Guardian'], paragraph 
59. . 

2522 See section 2.2. 
2533 Schulz/Seufert/Holznagel 1999, p. 93-95. 
2544 Schulz/Seufert/Holznagel 1990, 95pp. and 108pp. (with explicit reference to conditional access). 

Alsoo Schulz 1998, pp. 168-190, with reference to Kantian philosophy and the principle of human 
dignity;; Hoffmann-Riem 1990, p. 43, 50pp. and p. 56: 'Deshalb kann und muss die individuelle 
Rezeptionschancengleichheitt abgesichert werden. Dies gilt zum einen in technologischer-raumlicher 
Hinsicht:: Die Einrichtung einer aller Bevölkerungsteile und Gebiete erreichenden 
Kommunikationsinfrastrukturr fallt in den Gewahrleistungsauftrag (auch) des Grundrechts der 
Meinungsfreiheit.. Dariiber hinaus ist eine den Rezeptionsbediirfnissen entsprechende inhaltliche 
Vielfaltt der Kommunikationsangebote unverzichtbar. Die blofle quantitative Vielfalt 
unterschiedlicherr Rundfunkveranstalter/Programmanbieter bzw. Zeitungen/Zeitschriften reicht dafür 
nicht';; Birnhack, p. 31 (with view to the public domain); se also the study by Gersdorf 1998 and 
Gersdorff  2000, p. 210; Larouche 2002a, 19pp. See also the paper by Moglen 1997. 
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Somee Member States have recognized the principle of fair access opportunities 
moree explicitly than others. In Germany, where the above-mentioned argument was 
made,, the German Federal Constitutional Court explicitly recognized the principal 
off  equal opportunity as a constituent element of freedom of expression (here: 
Articlee 5 of the German Basic Law).255 According to the German Federal 
Constitutionall  Court, the German media legislator was obliged to prevent a 
situationn of excessively unequal influence by one or more providers.256 It is worth 
notingg that German broadcasting regulation is based on the so-called dualistic 
model,, where both public and commercial broadcasters participate in the mission of 
thee media to 'inform the audience properly'. The following paragraphs investigate 
whetherr there is some broader basis to argue in favour of embracing such a 
principlee in dealing with conditional access inside and outside of Germany's 
borders. . 

Communication,, meaning the process of receiving and imparting information of 
whichh broadcasting is a part, does not usually take place in a social vacuum. It is a 
sociall  activity that involves at least two parties. In the case of the mass media, an 
indefinitee number of parties may be involved.257 For the human being as part of a 
sociall  structure, communications is not only a means to self-development, it is also 
aa means to fit  in and maintain social structure(s). Our social structures are largely 
basedd on the gathering, processing and disseminating of information, be it as a 
meanss to maintain personal contacts (our personal network), to assess and influence 
thee course our society takes, or decisions that are relevant for society. According to 
thiss 'social' understanding of communication, the media is a means to step out of 
one'ss own individual sphere and enter into, and contribute to the creation of a 
publicc forum, a democratic society. 

Theree is a close relationship between participation, freedom of expression and 
democracy.. The free communication of ideas and opinions is what enables 
intellectuall  discourse—the competition of ideas and opinions that is so essential to 
democracy.2588 This is why 

'Thee Court's supervisory functions oblige it to pay the utmost attention to the 
principless characterizing a "democratic society". Freedom of expression 
constitutess one of the essential foundations of such a society, one of the basic 
conditionss for its progress and for the development of every man'.259 

2555 German Federal Constitutional Court, Blinkfuer, Case No. 1 BvR 619/63, 26 February 1969, 
Collectionn E 25, p. 256 [hereinafter 'Blinkfuer1], p. 265. 

2566 German Federal Constitutional Court, Niedersachsisches Rundfunkgesetz, Case No. 1 BvF 1/84, 4 
Novemberr 1986, Collection E 73, p. 118 [hereinafter "Niedersachsisches Rundfunkgesetz'], p. 118. 

2577 Hoffmann-Riem 1990, p. 36 speaks of'Freiheit auf Gegenseitigkeit'. 
2588 See German Federal Constitutional Court, Liith, Case No. 1 BvR 400/51, 15 January 1958, Collection 

EE 7, p. 198 [hereinafter 'Liith'] , p. 208; German Federal Constitutional Court, Schmid, Case No. 1 
BvRR 9/57, 25 January 1961, Collection E 12, p. 113 [hereinafter 'Schmid'], p. 125. 

2599 European Court of Human Rights, Handyside, paragraph 52; Sunday Times, paragraph 65. 
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Freedomm of expression as one of the essential foundations of a democratic 
societyy reveals something about the position of the individual in the process of 
publicc communication. Democracy as a form of governance is in its essence a 
participatoryy model, meaning a model that it based on the fact that each citizen has 
thee possibility to participate (whether a citizen does so is a totally different 
question).. The central notions of a democracy are the ideas of (political) equality 
andd the opportunity for all members of the society to participate and bring in their 
differentt interests, preferences, ideas and opinions.260 Rawls calls this the principle 
off  'equal participation'.261 It entails, so to speak, an element of fairness and non-
discrimination. . 

Iff  the functioning of a democracy is based on the freedom to receive and impart 
information,, and if the role of the media is to inform citizens, then it is consistent to 
assumee that the principle of fair opportunities to participate would also apply to 
citizens'' participation in the media. The German scholar Hoffmann-Riem called this 
kommunikativee Chancengleichheit. Being a social freedom,262 freedom of 
expressionn relies on a balanced form of 'with each other': citizens must be able to 
freelyy communicate with each other in a way that each citizen has a fair opportunity 
too develop himself of herself by exercising this freedom. One party's ability to 
influencee the chances of another party to participate can cause asymmetries.263 This 
couldd lead to inequalities not only in the communicative but also in the democratic 
process.2644 What is remarkable about this view is that the position of the members of 
thee audience and their relationship towards the media is central as is the 
acknowledgementt that the citizens, alias consumers, play an active role in the 
communicativee process 

Inn traditional broadcasting, fair access opportunities is a fairly well-known 
principle,, even if it is not always referred to by this name. Public service 
broadcastingg is an important example. The public broadcasting programme is a 
programmee that is universally available265 and that is obliged to carry a mixture of 
contentt that reflects the different ideas, opinions, etc. that are present in society. The 
programmee that is delivered to the audience is meant to be a mirror of society; it 
givess the different groups the opportunity to participate in the media and express 
theirr opinions in the public debate. One source of public broadcasting financing is 
thee public broadcasting fee, whereby each member of the audience contributes an 
equall  share and those who cannot afford the fee can usually obtain state support. 
Theree are also terrestrial frequencies: citizens who are not subscribed to a cable or 
satellitee operator can still receive a number of programmes, including public 

°° Birnhack 2004, p. 13; Rawls 1971, p. 225; Habermas 1979, 268pp. 
Rawlss 1971, p. 221. Instructive also the paper by Birnhack 2004 on the role of copyright law 
meanss to maximize the citizens' ability to participate in the democratic process. 

22 Hoffmann-Riem 1990, p. 38. 
33 Hoffman-Riem 1990, p. 38, 40pp. Cohendet 2003, p. 6. 
44 Rawls 1971, p. 225. 
55 See below section 2.2.3. 

84 4 



ACCESS-CONTROLLEDD BROADCASTING AND THE FREE FLOW OF INFORMATION 

broadcasting,, via terrestrial frequencies. In these examples, everybody is in 
principlee able to access broadcasting; a problem of unfair access opportunities does 
nott usually arise. 

Thee focus on the role of the media to inform the audience of matters of 
importancee is characteristic for the institutional approach of broadcasting 
regulation.2666 It focuses on the media's mission. This institutional approach of 
broadcastingg regulation is not designed to address the position of individual 
memberss of the audience and their relationship with broadcasters.267 The 
institutionall  approach of broadcasting regulation is strongly reflected in the rather 
paternalisticc approach to national broadcasting laws, the rules on programme 
standards,, quota and, last but not least, public broadcasting.268 

AA reason that was often used to justify the paternalistic approach of broadcasting 
regulationn is the lack of responsiveness of broadcasting, which was said to be 'one 
off  the most difficult problems for media regulation'.269 'Responsiveness' refers to 
thee extent to which media can and wil l respond to the interests and needs of the 
audience.. For example, the responsiveness of the World Wide Web seems to be 
relativelyy high because consumers can actively search for content in a global pool 
off  content. It is said that on in the press or on the internet, the mechanism of offer 
andd demand allows for a fairly precise understanding of consumer preferences and 
interests.2700 In contrast, traditional broadcasting, a 'once-sent-free-access-for-all' 
medium,, has only limited possibilities for learning about the public's needs. 
Possiblee instruments are viewing figures, surveys and studies. The following quote 
iss very characteristic of the present concept of broadcasting regulation: 'The basic 
propositionn in conventional PSB [public service broadcasting] thinking is that while 
broadcastingg is designed to benefit viewers and listeners, they neither know what 
theyy want nor where their interest lies'.271 Most broadcasting laws reflect an 
undisguisedd belief that consumers do not know what they want or need, an idea that 
hass led to a paternalistic concept in which it is the state that finally decides for 
consumers. . 

Arguably,, conditional access could bring some changes. Because access-
controlledd content services are sold directly to the consumer, the service providers 
aree probably the most interested of all players in complying with consumer 
demand.272 2 

66 European Court of Human Rights, Sunday Times, paragraph 65; European Court of Human Rights, 
Lingens,, Strasbourg, paragraph 41. Barendt 1993, p. 49; De Meij/Hins/Nieuwenhuis/Schuijt 2000, p. 
299-302.. Wentzel 2002, p. 57pp. 

77 See section 1.3.3. See also De Meij/Hins/Nieuwenhuis/Schuijt 2000, p. 304. 
**  See sections 1.3.3. and 2.2.3. 
99 Gibbons 1998, p. 54. 
00 See the range of general and special interest journals and papers that are available at every better 

newsagent. . 
11 Cited in Peacock 1989, p. 53. 
22 Scholz 1995, p. 362, refers to pay-TV as 'im Grunde fast idealtypische Form eines Rundfunks, der 

striktt den MaÖstaben eines vorrangig an der Publikumsnachfrage orientierten Programmangebots 
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'Onn a more fundamental level, programme choice might be usefully made 
moree responsive to viewer welfare, and less responsive to the notions put 
forwardd by philanthropic institutions of what people "ought" to see'.273 

Conditionall  access could be a means of improving media responsiveness and, at 
thee same time, an argument against government involvement with media content274 

ass well as overly 'elitist patronizing behaviour'.275 If the offer of a broadcaster were 
indeedd demand-driven, consumers could have a new, powerful means of shaping 
informationn markets as a mirror of their preferences and needs. Perhaps 
'informationn on demand' is 'all that is essential to freedom of expression (from a 
constitutionall  viewpoint) providing consumers demand the right information about 
politicall  matters'?276 

Itt still remains to be seen whether pay-TV would give consumers what they 
reallyy want, even if they knew what that was. Pay-TV operators are in a position to 
differentiatee between consumers who are willin g and/or able to pay the subscription 
fee,, willin g to subscribe to a particular bundle, whose hardware is fit to process the 
signalss of a particular operator, etc. The operator can also distinguish between the 
consumer'ss residence or age,277 to name a few of the possible criteria. Unlike 
traditionall  broadcasting, members of the broadcasting audience are not equal in the 
sensee that once a signal is transmitted not everybody in its transmission radius can 
receivee it. Much will depend on the responsiveness of pay-TV and whether it is 
profitablee for pay-TV providers to serve small audience segments. Access-
controlledd service platforms operate within the boundaries of profitability and 
audiencee maximization and therefore may choose to avoid cost-intensive high 
qualityquality or minority programmes if it is likely that they will attract only small 
proportionss of the population.278 Moreover, the possibilities for a viable business 
modell  are probably restricted. For example, pay-TV still relies on premium 
programmingg and T-commerce services, notably in countries where there is still 
richh free-to-air programming. The viability of new channels finds its natural limits 
inn the amount of money consumers are willin g to spend on (additional) services. 
Likewise,, not all right holders will choose to licence their programme rights to pay-
TV.. Sports event organizers, for example, can also have an interest in the wide 
distributionn of the event. In pay-TV, fair access opportunities become a matter of 

folgt'.. Owen 1975, p. 134; critical: Spence/Owen 1977, p. 164, however also saying that the situation 
mightt be worse under advertising-financed television than under pay-TV, because pay-TV prices still 
reflectt the intensity of preferences better than the flat rate paid by advertisers. Also Wentzel 2002, pp. 
54,, 91; Peacock 1986, section 133; Noam 1988, pp 211-212. 
Owenn 1975, p. 134 
Thiss argument applies mainly to the public choice model of media regulation, meaning government 
involvementt with the structure of media content. It does not apply to rules that are supposed to ensure 
thee quality and security of media services such as rules on youth protection and against hate speech. 
Wentzell  2002, p. 57pp. 
Soo Owen 1977, p. 27. 
Seee section 1.5.2. 
Seee section 1.4.3. 
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thee relationship between access controller and consumer and the terms and 
conditionss in the subscription contract. Legislators can respond different ways. One 
wayy would be to argue that the realization of public information policy interests in 
broadcasting,, and here in particularly the 'right of the public to be properly 
informed',, is the task of selected broadcasters. This can be free-to-air-broadcasters 
inn general or, more specifically, public broadcasters (see section 2.2.3.). In this case, 
legislatorss would want to ensure in the first place that pay-TV does not have a 
negativee impact on the viability of public broadcasting and the realization of this 
task.. The other way is to argue that new technical and economic developments offer 
neww opportunities for the media's mission to inform the audience properly, and for 
thee audience to participate in the public communications process.279 In the latter 
case,, access issues and the issue of fair access opportunities come to the fore. If fair 
accesss opportunities and the broad availability of content is a rationale behind 
nationall  and European media policy not only for public broadcasting, then there is a 
needd to rethink the current approach. One crucial aspect in terms of regulation of 
access-controlledd broadcasting wil l then be whether the terms and conditions under 
whichh the content is provided are principally set up in such a way that everybody 
hass the opportunity to access content. Consumers should not be excluded 
arbitrarily2800 or because of insurmountable technical or financial obstacles. This 
couldd be the case, for example, if a platform operator were to issue only a limited 
numberr of suitable set top boxes or if subscription fees were so high that only few 
consumerss could subscribe, if electronic access control techniques would exclude— 
withoutt objective justification—disabled or elderly people, people from other 
Memberr States or if the way standards are used led to an evident fragmentation of 
society. . 

PluralismPluralism and Diversity 
Closelyy related to the principles of democracy, freedom of expression and fair 
accesss opportunities, is the idea of pluralism and diversity. This is the idea that 
viewerss should have access to a broad variety of ideas and opinions that are 
presentedd to them by the media. Pluralism and diversity are probably the most 
importantt quality criteria in broadcasting law. The European Court of Human 
Rightss has frequently stressed that the role of the media in a democratic society 

'cannott be successfully accomplished unless it is grounded in the principle of 
pluralism,, of which the State is the ultimate guarantor. This observation is 

Seee extensively Schulz 1998, 186pp. and 188pp. Looking forward, also the European Court of 
Humann Rights, Lentia, paragraph 39. For example, adaptation to technical and economic 
circumstancess is one reason that has contributed to a development in some national broadcasting 
regulations,, such as in Germany, the UK and France, tha commercial broadcasting participates in the 
missionn of the media to inform the public. 
Seee also Article 14 of the ECHR (Prohibition of discrimination). 
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especiallyy valid in relation to audio-visual media, whose programmes are 
oftenn broadcast very widely'.281 

Thee court also acknowledged that it can be desirable to not only have a plural 
programmee offer but also an offer that comes from diverse sources.282 This is also 
whatt the Council of Europe says in its Declaration on Freedom of Expression and 
Information: : 

'Convincedd that states have the duty to guard against infringements of the 
freedomm of expression and should adopt policies designed to foster as much as 
possiblee a variety of media and a plurality of information sources, thereby 
allowingg a plurality of ideas and opinions'.283 

Thee idea behind pluralism and diversity is that the programme that is finally 
deliveredd to the audience represents the different groups and opinions in the society. 
Thiss is meant to offer to all groups, including minority groups, the ability to impart 
andd receive information they are interested in (pluralism), and to protect this 
processs from excessive influence by one party (diversity). A media landscape can 
lackk pluralism if there is a number of competing information service providers that 
providee more or less the same mass-attractive content. It lacks diversity if the only 
existingg pay-TV platform encompasses fifty  channels that are all under the 
journalisticc control of one major operator. 

Thee competition of ideas and opinions that characterizes a pluralistic and diverse 
mediaa offer must be distinguished from economic competition, although one can 
influencee the other.284 Monopolizing the consumer base and making it more difficult 
forr subscribers to switch between different services285 has more than just a 
detrimentall  effect on competition. Exclusionary strategies, technical and contractual 
lock-inn situations, and the centralization of large quantities of content in the hand of 
onee or more intermediary platforms can also impact pluralism and diversity inside 
andd outside the platform.286 

Europeann Court of Human Rights, Lentia, paragraph 38; European Court of Human Rights, Lingens, 
paragraphh 41 
Europeann Court of Human Rights, Lentia, paragraph 39. Barendt 1993, pp. 80-81 and 127-128 
(includingg a comparative overview). 
Councill  of Europe, Declaration on the Freedom of Expression and Information, Recital 6. 
Valckee 2003, p. 683-689; Larouche 2002, p. 140-145; Van den Beukel/Nieuwenhuis 2000, pp. 117. 
Seee sections 1.5.2. and 1.5.3. 
Forr the Council of Europe, see ECTT, Explanatory Memorandum, paragraph 175. For the European 
Union,, see Access Directive, Recital 10: 'National legal or administrative measures that link the 
competitionn rules alone may not be sufficient to ensure cultural diversity and media pluralism in the 
areaa of digital television'. See also Directive 95/47/EC provided an initial regulatory framework for 
thee nascent digital television industry which should be maintained, including in particular the 
obligationn to provide conditional access on fair, reasonable and non-discriminatory terms, in order to 
makee sure that a wide variety of programming and services are available'. Barendt 1993, 121pp. 
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PreliminaryPreliminary Conclusion 
Too draw a preliminary conclusion, although often invoked, there is no such thing as 
ann individual right of access to specific privately controlled content, at least not one 
thatt would flow from Article 10 of the ECHR. The 'right of the public to be 
properlyy informed' has to be read within the context of the task that the media have 
too perform. As long as pay-TV is only one additional broadcasting offer alongside 
free-TVV and other media offerings, the realization of freedom of expression is not in 
acutee danger. Perhaps something different would apply in the—not very likely— 
situationn that a pay-TV platform operator controlled access to all broadcasting 
services,, including free-to-air services, or where there is no other way of gathering 
informationn about news or events that could contribute to the public debate. In this 
case,, states would be obliged to assess whether the realization of freedom of 
expressionn is at stake and eventually interfere. 

Still,, there is a positive obligation of the media legislator to create the conditions 
forr the realization of freedom of expression in general.287 Arguably, technological 
changess call for a fresh look at the media's mission to inform the public properly. 
And,, with technological changes, the demands on the broadcasting regulator to 
createe the conditions for an environment that promotes the realization of expression 
principless and democratic principles change. Providing pay-TV becomes a more 
commonn form of financing broadcasting, the role of pay-TV for the public 
communicationss process could gain importance, and with it the idea of fair access 
opportunities. . 

Alreadyy the European Council of the European Union observed that one of the 
objectivess in the fight against social exclusion is to 'exploit fully the potential of the 
knowledge-basedd society and of new information and communications technologies 
andd ensure that no-one is excluded'.288 And, according to the eEurope 2005 Action 
Plan,, one goal is to give everyone the opportunity to participate in the global 
informationn society.289 In this context, the role of digital TV, of which pay-TV is 
commonlyy considered an important driver, has been explicitly acknowledged as a 
meansmeans to have access to content and innovative services.290 The difference between 
pay-TVV and traditional free-TV is that in the pay-TV business model consumption 
iss a privilege of selected consumers. This can lead to inequalities in the terms and 
conditionss of access to content that did not exist, or do not exist in this form, in 
traditionall  free-TV. 

Seee section 2.2.1. 
Europeann Council, Fight against poverty and social exclusion: common objectives for the second 
roundd of national Action Plans, Brussels, 25 November 2002, SOC 470 [hereinafter 'Fights Against 
Povertyy and Social Exclusion'], Annex to Annex 2, objective 2 (a). 
Seee also section 2.2.4. 
Europeann Commission, Action plan eEurope 2005, pp. 2, 7. 
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2.2.2.. ACCESS TO CONTENT OF PUBLIC IMPORTANCE 

Itt is interesting to note that neither the list of important events nor the right to short 
reportingg are designed to protect any kind of information other than that of a high or 
majorr public importance. States can have distinct national policy interests outside of 
freedomm of expression to preserve the public's access to particular content of public 
importancee and ensure that matters of interest can be received by the whole 
populationn rather than by a small circle of privileged subscribers. There are various 
reasonss why content can be of public importance, meaning of importance for 
societyy as a whole rather than for single individuals. These can be reasons of public 
security,, such as catastrophe warnings, health-care education and product warnings. 
Informationn can be of public importance for political, social or democratic reasons, 
suchh as information about major political developments in a country or in the 
Europeann Union, access to laws and government decisions as well as sports and 
culturall  events. There are also societal reasons to ensure broad access to such 
events:: to give the public the possibility to discuss certain matters of social interest 
onn a wide scale, which requires that the broad public is able to take notice of the 
matter,, and that access to such matter is not restricted to a narrow group. That it can 
bee politically wise to satisfy the citizen's desire for events is something the Roman 
emperorss already understood. The Roman emperors went even a step further and 
organizedd the 'games' themselves. However, even in the absence of major national 
policyy reasons, there can be a public interest in avoiding that the popularity and 
interestt that some events generate is exploited for purely commercial reasons, and 
thatt such events are not affordable to the majority of the public. After all, popular 
contentt is the most prone to being exploited in pay-TV. Such interests can be public 
welfaree arguments such as the promotion of creativity and innovation (for example, 
thee availability of scientific principles and formulas, data, research methods, public 
domainn material or creative works), of democratic processes or of education.291 It 
couldd also be that content is publicly funded, which gives the public a legitimate 
interestt in not being excluded or in not being made to pay a second time for access 
too this content.292 This concerns, for example, the highly controversial issue of 
commercializationn of public government information or publicly funded content,293 

publicc broadcasting content being one example. 

2.2.3.. PRESERVATION OF PUBLIC BROADCASTING 

Itt is worth noting that the transmission of major sports events, subject to the list of 
importantt events and the right to short reporting (see section 2.3.1. and section 
2.3.2.),, was for a long time the domain of public broadcasters. As public 

AA thorough discussion of the theoretical foundations of the idea of the commons or the public domain 
cann be found in Ostrom/Hess 2001, 47pp.; Elkin-Koren 2001, 197pp. 
Moree in depth on this problem, Van Eechoud 1998, 178pp. 
Seee the studies by Dommering/Kabel/Hugenholtz 2002 and by Hesse 2002. 
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broadcasterss argue themselves, the transmission of important sports events is one 
majorr factor that allows public broadcasters to successfully compete with 
commerciall  operators for the citizens' attention. Due to the increasing prices of 
sportss events, public broadcasters are, in the mid-term future, no longer able to 
competee with pay-TV operators when bidding for transmission rights. Guaranteeing 
accesss to the most popular sports events for free-TV is, thus, also a means to 
improvee the chances of public broadcasting. 

Traditionally,, broadcasting law reserves a major role for public broadcasting. 
Barendtt describes public broadcasting as a descriptive as well as a normative 
conceptt and identifies six principal features: universal geographical availability; 
concernn for national identity and culture; independence from state and commercial 
interests;; impartiality; range and variety of programmes and financing by imposing 
aa general charge on consumers.294 Public broadcasting plays an important role in the 
realizationn of public information policy objectives such as the realization of 
freedomfreedom of expression, democracy, pluralism, diversity and fair access 
opportunities.2955 Public broadcasters were, and still are, a preferred and universally 
accessiblee platform for governmental public information policy.296 Thus public 
broadcastingg is also an important and powerful political tool. 

Thee prominent role of public broadcasting in a multi-channel environment is not 
self-evident.. One could also argue, as some do, that the increasing diversification 
andd the arrival of a multi-channel environment is a reason to curtail the importance 
off  the mission of public broadcasting. If the public had access to a multitude of 
differentt niche channels, and if interactivity stimulated demand orientation and 
diversification,2977 would digitization really 'reinforce the importance of the 
comprehensivee mission of public service broadcasters'? Perhaps it would even 
diminishh it. 

Forr the time being, pay-TV will not render public broadcasting meaningless, and 
publicc broadcasting wil l continue to play a role. On the other hand, it is worth 
askingg what the task of public broadcasting in the digital multi-channel 
environmentt is. The Council of Europe recommended maintaining public 
broadcastingg in the new digital environment 'by ensuring universal access by 
individualss to the programmes of public service broadcasters and giving it, among 
otherr things, a central role in the transition to terrestrial digital broadcasting'.298 This 

Barendtt 1993, p. 52. See also Treaty of Amsterdam, Amending the treaty on European Union, the 
treatiess establishing the European Communities and related acts, Protocol (32) on the system of 
publicc broadcasting in the Member States, Brussels 10 November 1997, OJ C 340, p. 308 [hereinafter 
'Protocoll  (32) on the System of Public Broadcasting in the Member States']. 
Thatt this is acknowleded at the European level, too, is demonstrated in the Protocol 32 on the System 
off  Public Broadcasting in the Member States. 
Vann Eijk 1992, 185pp. 
Seee section 1.3.3. 
Councill  of Europe, Recommendation Rec(2003)9 of the Committee of Ministers to Member States on 
measuress to promote the democratic and social contribution of digital broadcasting, Strasbourg, 28 
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cann be a reason to argue, for example, that public broadcasting services should 
receivee a prominent place in an EPG directory.299 It is interesting to note that the 
Councill  of Europe does not describe the role of public broadcasting as a source of 
highh quality content only. In the digital environment, it is not only the content, but 
alsoo the universal accessibility of public broadcasting that matters. The Council of 
Europee has even assigned public broadcasting an active role in the roll-out of digital 
terrestriall  networks. In this sense, public broadcasting has been upgraded to not 
onlyy provide content, but to provide a public forum, or 'virtual arena', that is open 
too the public. It would exceed the scope of this study to discuss this subject in 
depth,, however, a possible answer could be that, in the future, the public mission of 
publicc broadcasting will move away from its (only) task of supplying high-quality 
contentt towards providing public access and a forum for social cohesion. 

2.2.4.. THE FREE MOVEMENT OF SERVICES 

Nationall  public information policy is also influenced by the policies of the 
Europeann Union. The realization of the Internal Market and the free movement of 
servicess (as laid down in Articles 28-30 and Article 49 of the EC Treaty) is a central 
objectivee of the European Communities. Services, in the sense of the Treaty, are 
alsoo broadcasting services.300 Article 49 of the EC Treaty entails in the first place a 
dutyy for Member States to refrain from or to eliminate any direct or indirect 
discriminatoryy public actions (for example, in the form of laws) that are likely to 
prohibit,, impede or render less advantageous cross-border economic activities.301 

Mayy 2003 [hereinafter 'Recommendation Rec(2003)9 on measures to promote the democratic and 
sociall  contribution of digital broadcasting'], Appendix, paragraph 21. 

'99 See section 4.5. 
>00 See European Court of Justice, Judgment of the Court of 30 April 1974, Giuseppe Sacchi, Reference 

forr a preliminary ruling: Tribunale civile e penale di Biella - Italy, Luxembourg, Case 155-73, 
Europeann Court Reports 1974, p. 409 [hereinafter 'Sacchi'], paragraph 6; European Court of Justice, 
Judgmentt of the Court of 18 March 1980, Procureur du Roi v Marc J.V.C. Debauve and others, 
Referencee for a preliminary ruling: Tribunal de première instance de Liège - Belgium, Luxembourg, 
Casee 52/79, European Court reports 1980, p. 833 [hereinafter 'Debauve'], paragraph 8; European 
Courtt of Justice, Judgment of the Court of 18 June 1991, Elliniki Radiophonia Tiléorassi AE and 
Panelliniaa Omospondia Syllogon Prossopikou v Dimotiki Etairia Pliroforissis and Sotirios Kouvelas 
andd Nicolaos Avdellas and others, Reference for a preliminary ruling: Monomeles Protodikeio 
Thessalonikiss - Greece, Luxembourg, Case C-260/89, European Court reports 1991, p. 1-2925 
[hereinafterr 'ERT'], paragraphs 20 to 25; European Court of Justice Judgement of the Court of 5 
Octoberr 1994, TV 10 SA v Commissariaat voor de Media, Reference for a preliminary ruling: Raad 
vann State - Netherlands, Luxembourg, Case C-23/93, European Court reports 1994, p. 1-04795 
[hereinafterr TV 10'], paragraphs 13 and 16, to name but some. 

111 See only European Court of Justice, Judgment of the Court of 11 July 1974, Procureur du Roi v 
Benottt and Gustave Dassonville, Preliminary ruling requested by the Tribunal de première instance 
dee Bruxelles - Belgium, Luxembourg, Case 8-74, European Court reports 1974, p. 837 [hereinafter 
'Dassonville'],, paragraph 7; European Court of Justice, Judgment of the Court of 24 November 1993, 
Criminall  proceedings against Bernard Keck and Daniel Mithouard, References for a preliminary 
ruling:: Tribunal de grande instance de Strasbourg - France, Joined cases C-267/91 and C-268/91, 
Europeann Court reports 1993, p. 1-06097 [hereinafter 'Keck'], paragraph 11. 
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Butt the realization of the Internal Market is more than just a duty for states to 
respectt Article 49 of the EC Treaty. States also have a positive obligation to take 
everyy measure that is necessary and appropriate to ensure the realization of the free 
movementt of services: 

'Ass an indispensable instrument for the realization of a market without 
internall  frontiers, Article 30 therefore does not prohibit solely measures 
emanatingg from the State which, in themselves, create restrictions on trade 
betweenn Member States. It also applies where a Member State abstains from 
adoptingg the measures required in order to deal with obstacles to the free 
movementt of goods which are not caused by the State'.302 

Similarr was also the dictum of the European Court of Justice in the 
Schmidbergerr case. The case concerned a complaint by the international transport 
enterprisee Schmidberger against the Republic of Austria regarding the block of the 
Brennerr motorway by a demonstration 'to protect the biosphere'. The Austrian 
authoritiess did not ban the demonstration in respect of the demonstrators' freedom 
off  expression and freedom of assembly. Schmidberger argued that the decision not 
too ban the demonstration amounted to an infringement of Austria's obligations 
underr the EC Treaty to promote the realization of Internal Market freedom (here: 
freefree movement of goods). Upon the request of the Austrian Court of Appeals, the 
Europeann Court of Justice interpreted the principle of free movement of goods 
underr Article 30 et seq., and within the context of Article 5 of the EC Treaty. It 
foundd that Article 5 of the EC Treaty required Member States to take every measure 
thatt is necessary to fulfi l the obligations arising from the Treaty. This obligation 
wouldd also include the duty to undertake adequate steps to ensure freedoms under 
thee Treaty in situations in which its realization is obstructed as a result of actions 
takenn by private parties.303 

Chapterr 1 explained why the use of electronic access control could prevent 
consumerss in one country from receiving services from another country and that 
thiss could lead to a territorial fragmentation of the Internal Market. The way pay-
TVV services are marketed in some Member States can impede the realization of 
Internall  Market principles. The Schmidberger decision in mind, one can argue that 
Memberr States have a positive obligation to make sure that the use of conditional 
accesss does not prevent consumers in one country from receiving content services 
offeredd by a pay-TV provider in another country. Such action would, of course, also 

Europeann Court of Justice, Judgment of the Court of 9 December 1997, Commission of the European 
Communitiess v French Republic, Luxembourg, Luxembourg, Case C-265/95, European Court reports 
1997,, p. 1-06959 [hereinafter "Commission v. France'], paragraph 30. See also Schwartz who argues 
thatt this obligation applies not only to restrictions from governments, but also from third parties, 
Schwartzz 1985, p. 116. 
Europeann Court of Justice, Judgment of the Court of 12 June 2003, Eugen Schmidberger, 
Internationalee Transporte und Planzüge v Republik Österreich, Reference for a preliminary ruling: 
Oberlandesgerichtt Innsbruck - Austria, Case C-l 12/00, European Court reports 2003, p. 1-05659 
[hereinafterr 'Schmidberger'], paragraphs 57-62. 
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havee to take into account the legitimate interests of the services providers and right 
holders,, such as technical reasons (standardization) or obligations towards rights 
holders.304Thee positive duty to realize Internal Market principles, for example, could 
alsoo lead to the need to scrutinize more closely the way in which broadcasting rights 
aree licensed on a national basis; a practice that is also responsible for territorial 
restrictionss in pay-TV. 

Inn its Review on the Application of the Cable and Satellite Directive, the 
Europeann Commission already observed that the practice of transferring rights on a 
nationall  basis and in combination with the use of electronic access control could 
runn counter to European policies to stimulate the Internal Market. The European 
Commissionn criticized in particular the practice of licensing broadcasting rights on 
aa per country basis. It found that only the transfer of rights for a programme for the 
entiree footprint was compatible with Internal Market principles. According to the 
Europeann Commission, country-based licensing together with the use of encryption 
technologiess in broadcasting was 

'aa problem that affects the European citizens' direct perception of the reality 
off  the Internal Market in their daily life and which thus has an appreciable 
negativee impact in terms of cultural, linguistic, social and economic 
interpenetrationn at the intra-community level'.505 

Thiss clearly indicates that, in Europe, there is already a process of rethinking the 
desirabilityy of territorial licensing agreements, notably within the context of pay-
TV.. In the same document, the Commission called for initiatives to encourage a 
non-nationall  approach to allow the Internal Market to be a genuine market without 
internall  borders for right holders, operators and consumers. 

Still,, states have to weigh community principles against freedom of expression 
andd property rights of pay-TV providers and right holders. The Schmidberger case 
iss also interesting in this respect as it raises the question of how to reconcile the 
requirementss of the protection of fundamental rights, here of the demonstration, and 
thee freedoms enshrined in the EC Treaty. The European Court of Justice found in 
thee Schmidberger case that the decision not to ban the demonstration was 
objectivelyy justified. The protection of fundamental rights, so says the European 
Courtt of Justice, is a legitimate interest that justifies a restriction of the obligations 

Seee European Court of Justice, Judgment of the Court of 18 March 1980, SA Compagnie générale 
pourr la diffusion de la television, Coditel, and others v Ciné Vogt Films and others, Reference for a 
preliminaryy ruling: Cour d'appel de Bruxelles - Belgium, Luxembourg, Case 62/79, European Court 
reportss 1980, p. 881 [hereinafter 'Coditel I'] , paragraph 16; European Court of Justice, Judgment of 
thee Court of 6 October 1982, Coditel SA, Compagnie générale pour ia diffusion de la television, and 
otherss v Ciné-Vogt Films SA and others, Reference for a preliminary ruling: Cour de cassation -
Belgium,, Luxembourg, Case 262/81, European Court reports 1982, p. 3381 [hereinafter 'Coditel II'] , 
paragraphh 19. See also European Court of Justice, ERT, paragraphs 22-26, concerning the exclusive 
rightt to broadcast. 
Europeann Commission, Report on the Application of the Cable and Satellite Directive, pp. 7-8. 
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imposedd by Community law.306 The European Court of Justice, however, has 
observedd that Article 10 of the ECHR could also be subject to restrictions in the 
generall  interest. The realization of Internal Market principles is such an interest. 
Therefore,, freedom of expression interests would have to be weighed against the 
principlee of the free movement of services.307 The competent authorities would 
enjoyy a wide margin of discretion but restrictions placed upon trade within the 
Communityy had to be proportionate within the context of the legitimate objective to 
protectt fundamental rights.308 

2.2.5.. CONCLUSION 

Thee motives for regulatory interference with electronic control of access to 
broadcastingg content are various and reach from freedom of expression to national 
publicc policy interests and goals that are derived from supranational obligations 
suchh as that to ensure the free flow of services within the Internal Market. The 
informationn policy considerations discussed within the context of electronic access 
controll  pivot around the possible conflicts between, on the one hand, the 
electronicallyy enforced exclusivity of content, and, on the other hand, the 
accessibilityy of such content for the public. 

2.3.. European Regulatory Instruments that Address Conditional 
Access s 

Thee relationship between electronic access control and the accessibility and 
availabilityy of information is slowly receiving more attention in the public 
informationn policy discussion. The opinions, however, are still very divided on the 
questionquestion of how electronic access control in broadcasting is best approached. 

Inn the second part of Chapter 2, a number of initiatives are discussed that were 
meantt to adapt media law to the 'age of access' and translate the aforementioned 
publicc information policy concerns into media law. At the EC level, the leading 
provisionn is Article 3a of the TWF Directive (list of important events, section 
2.3.1.).. Article 3a of the TWF Directive is, so far, the only regulation in European 
broadcastingg law that has been drafted specifically to deal with pay-TV. It has 
substantiallyy influenced the way Member States deal with the content-related 
aspectss of electronic access control in broadcasting. Other already existing 
instrumentss have also been brought into play and apply or were suggested to be 
appliedd to pay-TV. These are the right to short reporting (section 2.3.2.), which is 
providedd for in Article 9 of the ECTT of the Council of Europe, and the must-carry 

Europeann Court of Justice, Schmidberger, paragraphs 69, 72-72 and 78-93. 
Seee also European Court of Justice, ERT, paragraphs 41-45. See also Van de Gronden/Mortelmans 
2003,, 16pp. 
Europeann Court of Justice, Schmidberger, paragraphs 80-82. See also section 3.2.4. 
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ruless in Article 31 of the Universal Service Directive (section 2.3.3.). The goal of 
thee analysis is not so much to describe the present legal situation in detail at the 
levell  of the EC or in the Member States, but to identify on a more abstract level the 
differentt concepts that have been developed to deal with conditional access. 

2.3.1.. LIST OF IMPORTANT EVENTS 

Articlee 3a (1) of the TWF Directive reads: 

'Eachh Member State may take measures in accordance with Community law 
too ensure that broadcasters under its jurisdiction do not broadcast on an 
exclusivee basis events which are regarded by that Member State as being of 
majorr importance for society in such a way as to deprive a substantial 
proportionn of the public in that Member State of the possibility of following 
suchh events via live coverage or deferred coverage on free television. If it 
doess so, the Member State concerned shall draw up a list of designated events, 
nationall  or non-national, which it considers to be of major importance for 
society.. In so doing the Member State concerned shall also determine whether 
thesee events should be available via whole or partial live coverage, or where 
necessaryy or appropriate for objective reasons in the public interest, whole or 
partiall  deferred coverage'. 

Articlee 3a recognizes the right of Member States to draw up so-called 'lists of 
importantt events'. The lists identify events of particular public importance that 
shouldd be shown—in their entirety or partially—on free-TV. Pay-TV operators are 
nott banned from showing designated events altogether providing the public has the 
possibilityy of following such events on free-TV as well. Note that Article 3a of the 
TWFF Directive applies only to transmission rights for organized events and not to 
otherr content, for example, content that is subject to copyright law such as films. 

Onee way to limit exclusivity is to mandate the non-exclusivity of transmission 
licencess for events with the effect that all broadcasters are free to acquire a 
transmissionn licence. This is not the course the directive took. The directive does 
nott address event organizers but service providers. 

Thee basic concept behind Article 3a of the TWF Directive and the similarly 
wordedd Article 9bis of the ECTT309 is to limit the exclusive exploitation of 
transmissionn rights for the sake of a general public interest in the wide accessibility 
off  certain content.310 The list-of-important-events concept has been already 
describedd as a 'new category of universal service'.311 Pay-TV operators are not 
entitledd to the exclusionary exploitation of such rights. Unclear is what the scope of 

Inn the following, reference is made only to Article 3a of the Television Without Frontiers Directive. 
Onlyy where the regulation in Article 9bis of the ECTT is substantially different, will it be mentioned 
explicitly. . 

3100 See also the papers by Hins 1998; Helberger 2002, and sections 2.2.2. and 2.2.3. of this chapter. 
3111 Bavasso 2003, p. 388. 
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thee limitation on the exclusive exploitation of such events is, what its duration is 
andd under which conditions a partial or deferred coverage is acceptable. Bearing in 
mindd that the rights for deferred or partial coverage are sold separately, this 
questionquestion is important for the future licensing policy of such rights. 

Indirectly,, the regulation does concern event organizers.312 The likely effect of the 
listss is that pay-TV operators stop bidding for such events, are only willin g to bid at 
lowerr prices, or only bid for events that free-TV broadcasters do not bid for. If pay-
TVV providers wish to sell access to listed events even though they are available on 
free-TV,, they wil l need to find new and more attractive forms of presentation. 
Exampless could be the transmission in a High Definition format, added interactive 
applicationss or an otherwise enhanced service offering. 

Inn so far as pay-TV operators have already signed for exclusive transmission 
rightss after a national list has entered into force, they wil l probably also have to 
offerr those rights to free-to-air television providers, for example, in the form of sub-
licences.. The directive is silent on an eventual duty of event organizers to cooperate 
andd agree on the issuing of sub-licenses to free-TV providers. Moreover, the 
directivee does not provide guidelines on the conditions under which pay-TV 
operatorss have to grant such sub-licences to free-TV. Obviously, such conditions 
havee to be reasonable and adequately priced as the provision would otherwise run 
intoo a void. 

Nott regulated in Article 3a of the TWF Directive is the question of what happens 
iff  no free-TV broadcaster is willin g to acquire the transmission rights for a certain 
event,, for example, because the licences are too costly.313 This could lead to the 
eventt not being transmitted at all. Article 3a of the TWF Directive aims at 
preventingg broadcasters from transmitting such events on an exclusive basis; it does 
nott oblige free-TV broadcasters to broadcast such events on a non-exclusive basis. 
Strictlyy speaking, the list concept does not guarantee 'access' to information of 
majorr importance, but rather only enables such events to be made 'accessible' to the 
publicc in free-TV. 

Eventss should not be transmitted in a way that deprives 'a substantial proportion' 
off  the public rather than individual citizens from accessing such content. In other 
words,, for the application of Article 3a of the TWF Directive, size matters when it 
comescomes to deciding whether public information policy interests are at stake or not. 
Thiss is another indication that one goal behind the list-of-important-events concept 
iss the realization of universal accessibility. The qualification of a 'substantial 
proportion'' is left to the Member States. While in Germany314 the substantial 
proportionn consists of two-thirds of all households and only seventy per cent in 

3122 Interesting in this context is the Irish implementation law that foresees that the licensing contract 
betweenn the pay-TV provider and the event organizer can be declared void (see below). 

3133 So far, only the UK has regulated this case (see below). 
3144 Article 5(a) of the Fourth Interstate Treaty on Broadcasting, 29 September 2000, OJ C 227, p. 4. 
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Austria,Austria,33''55 Ireland considers a free-TV broadcaster qualified if he reaches at least 
eighty-fivee per cent of the population.316 Italy317 and the UK318 consider ninety per 
centt of the population to be substantial. The idea of one broadcasting channel being 
ablee to reach seventy to ninety per cent of the population is still a realistic concept 
inn a digital multi-channel environment. One also wonders what the situation would 
bee if, in the future, pay-TV were to prosper and access-controlled platforms 
succeededd in reaching a substantial proportion of the population. In this case, at 
leastt one criterion for the application of the list-of-important-events regulation 
wouldd not be fulfilled. Article 3a of the TWF Directive, however, does not seem to 
considerr the broad accessibility of certain events on pay-TV a satisfactory option. It 
makess very clear that the public must have the possibility to follow such events on 
'free'free television'. 

Thiss leads to the principal question of what 'free television' really is. The 
observationn made in Chapter 1 of this study should be borne in mind: it cannot be 
excludedd that traditional free-TV services such as public broadcasting services will 
encryptt their services too, for example, to comply with the licensing conditions of 
contentt producers. Recital 22 of the TWF Directive defines that 

'free'free television' is the 'broadcasting on a channel, either public or 
commercial,, of programmes that are accessible to the public without payment 
inn addition to the modes of funding of broadcasting that widely prevail in each 
Memberr State such as licence fees and/or the basic tier subscription fee to 
cablee network'. 

Accordingg to this definition, 'free' television primarily means 'free' from 
additionall  costs. It should be noted that this notion is not identical to public 
broadcasting.3199 The definition provided in the Explanatory Memorandum of the 
ECTTT follows the same line, although it does acknowledge that there may be a need 
forr a more specific definition.320 According to this interpretation, public broadcasters 
thatt encrypt their programmes, for example, for reasons of copyright (as is the case 
inn Denmark and Austria) could still be considered 'free' as long as they do not 
imposee an additional access fee. The incongruity of this interpretation is 
demonstratedd by Germany and Italy, which, when implementing the lists, 
interpretedd 'free' differently, meaning in the sense of non-encrypted or broadly 

3155 Federal Act on the exercise of exclusive television broadcasting rights (Exclusive Television Rights 
Actt (Fernseh-Exklusivrechtgesetz - FERG)), 19 January 2002, OJ, C 16, p. 8, Article 5a. 

3166 Broadcasting (Major Events Television Coverage) Act 1999, 26 April 2003, OJ C 100, p. 12, Article 
3. . 

3177 Decision No. 8/1999 of the Communications Authority adopted on 9 March 1999, Brussels, 30 
Septemberr 1999, OJ C 277, p. 3. 

3188 Broadcasting Act 1996, Chapter 55, Part IV, OJ C 382/2, 18.11.2000. The Television Broadcasting 
Regulationss 2000, 18 November 2000, OJ C 328/6. Code on Sports and Other Listed Events, in: ITC 
Codee on Sports and Other Listed Events, revised January 2000, 18 November 2000, OJ C 328, p. 8. 

3199 Hinsl998,p. 321. 
3200 Ecj-r̂  Explanatory Memorandum, paragraph 183. 
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availablee television.321 Accordingly, plans of the German cable operator Kabel 
Deutschlandd to encrypt all signals that it carries, including free-TV programmes 
suchh as public service programming, to prevent signal theft (the so-called 
Grundverschliisselung),, triggered agitated debates on the issue if, under these 
circumstances,, free-TV programming was still 'free'. It was argued that even if 
consumerss did not have to pay additional fees to access free-to-air broadcasting, 
thosee who did not have the necessary reception equipment would still be excluded 
fromfrom accessing it.322 

Articlee 3a of the TWF Directive also does not give much guidance on the criteria 
byy which Member States can identify events of major importance. Recital 21 of the 
revisedd directive only stipulates that events of major importance for society should 
bee outstanding events and of interest to the general public. It is left to Member 
Statess to specify what 'outstanding' and 'of interest to the general public' means 
andd determine the procedures they follow. The directive only provides a non-
exhaustivee list in Recital 18 of Directive 97/36 as an example: the Olympics, the 
Soccerr World Championship and the European Soccer Championship. It is evident 
fromfrom these examples that major events for society point to an interest for society as 
aa whole because of their importance for the forming of a national and/or cultural 
identity,, and not only to the 'the right of the public to be properly informed'. Article 
3aa of the TWF Directive does not require that the criteria according to which the 
listss are drawn up be transparent. 

Onn the one hand, the vagueness of the directive respects the authority of Member 
Statess in cultural matters. On the other hand, considering that the main goal of the 
directivee is to harmonize public interest initiatives of Member States in this field, 
onee might wonder if such vagueness wil l achieve this goal. Moreover, the list 
conceptt as it is now leaves the concerned parties with considerable legal 
uncertainty.. This was also the opinion of the Council of Europe, who felt the need 
too provide for more elaborate provisions in Article 9bis (2) and the Explanatory 
Memorandumm of the ECTT. As the Council correctly noted, the list of important 
eventss interferes significantly with the contractual freedom and property rights of 
thee event organizers and pay-TV broadcasters.323 These freedoms are necessary to 
achievee the public-interest objective pursued with regard to the impact on social and 
economicc activities that are linked to the trade of broadcasting rights. Events must 

Articlee 5a of the Fourth Interstate Treaty on Broadcasting reads: '(1) ... In the Federal Republic of 
Germany,, events of major importance for society (major events) may be broadcast in encrypted form 
onn pay-TV only where the broadcaster or a third party makes it possible under appropriate conditions, 
forr die event to be broadcast on a free and generally accessible television channel ... Only channels 
whichh can be received by more than two-thirds of all households shall be deemed to be generally 
accessible'.. In Italy, 'free' television is understood as a channel that reaches more than 90% of the 
populationn (and they may not incur additional costs for the acquisition of technical equipment), 
Articlee 1 Decision No. 8/1999 of the Italian Communications Authority adopted on 9 March 1999. 
Digital-TVV 2004, 'ARD und ZDF kündigen digitale Kabeleinspeisung', 20 February 2004, available 
att <www.presseportal.de> (last visited on 14 March 2005). 
ECTT,, Explanatory Memorandum, paragraph 181. 
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bee clearly defined according to objective criteria to provide for sufficient legal 
certainty.. The list must also not discriminate against other market participants or 
leadd to market foreclosure against broadcasters from other Member States, right 
holderss or other economic operators.324 

Unlikee the TWF Directive, Article 9bis (2) of the ECTT and the Explanatory 
Memorandumm also provide guidelines concerning the list definition procedure. 
Memberr States must adopt clear and transparent procedures, and the criteria used to 
definee listed events must be explicit and public. Procedures must also foresee 
appropriatee consultations with interested parties and take possible practical 
implicationss into account such as the need to have some planning certainty in 
advance.325 5 

Transparentt guidelines on procedures and criteria seem essential considering the 
sometimess high economic values involved. Against the background of the more 
elaboratee provisions of the ECTT, the lack of such provisions in the TWF Directive 
iss evident and problematic. Reference to public interest is very vague. Striking in 
bothh regulations is the lack of involvement of consumer representatives when 
definingg what major events are. 

TheThe List Concept in Practice 
Ass shown, Member States have far-reaching authority to design the procedures and 
determinee the criteria according to which national lists are drawn up. Interestingly, 
thee existing national lists prove to be more harmonized than one might expect under 
thesee conditions. None of the Member States that have implemented the list concept 
havee sought to implement Article 3a of the TWF as a means to protect content other 
thann the (live) transmission of popular sports and cultural events. 

Att the time of writing, only a few Member States have implemented Article 3a 
off  the TWF Directive and officially notified the Commission. Among these 
Memberr States are Austria, Germany, Ireland, Italy and the United Kingdom, 
whosee lists are discussed in more depth. Denmark has decided to withdraw its list. 

Inn Austria, the lists are drawn up by the federal government. The government 
mustt involve a 'cross-section' of television broadcasters, right holders, enterprises, 
consumers,, employees and persons working in the fields of culture and sports. 
Austriaa interprets events of 'substantial social' interest as events that meet at least 
twoo of the following criteria: 
—— The event already commands widespread attention in Austria, particularly as a 

resultt of reporting in the media. 
—— The event is an expression of Austria's cultural, artistic or social identity. 
—— The event is—in particular because of the involvement of top-level sportsmen 

andd women—a sporting event of special national significance or one that 

ECTT,, Explanatory Memorandum, paragraphs 182 a-d. 
ECTT,, Explanatory Memorandum, paragraphs 182 g, h. 
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commandss widespread attention among viewers in Austria owing to its 
internationall  importance. 

-- The event was previously broadcast on free-TV.326 

Televisionn broadcasters that have acquired exclusive rights for the transmission 
off  a listed event will allow the event to be viewed on a free-TV channel (Article 3 
(1)) FERG). This is achieved by means of an amicable agreement in which the 
conditionss of transmission on free-TV are laid down. If such an agreement is not 
reached,, the Federal Communications Senate can interfere and determine adequate 
conditionss and market prices (Articles 3 (3) and (4) FERG). A television operator 
thatt does no comply with this obligation can be sued in addition to receiving 
administrativee fines for damages as well as the duty to compensate for loss of 
earningss (Article 3 (5) FERG). 

Inn Ireland, the Minister for Arts, Heritage, Gaeltacht and the Islands draws up the 
listss after consulting with the event organizers and broadcasters, and after giving the 
publicc an opportunity to comment.327 Events of 'public interest' are qualified 
accordingg to criteria similar to those in Austria, namely: 
-- The extent to which the event has a special general resonance for the people of 

Ireland. . 
-- The extent to which the event has a generally recognized distinct cultural 

importancee for the people of Ireland. 
-- Whether the event involves the participation of a national or non-national team 

orr by Irish people. 
-- Past practice or experience with regard to television coverage of the event or 

similarr events. 
Thee Irish version of the list-of-important-events concept is strict. Broadcasters 

thatt do not offer free-to-air television, reach less than eighty-five per cent of the 
population,, and have acquired exclusive rights to broadcast designated events may 
nott broadcast them unless the event was made available to a free-TV broadcaster 
withh more than eighty-five per cent coverage. Should the first broadcaster does not 
complyy with its obligations, the High Court may, upon request, issue remedies, 
includingg an obligation to make the event available to a free-TV broadcaster. It may 
alsoo declare the licensing contract with the event organizer void (Article 6 
Broadcastingg (Major Events Television Coverage) Act). 

Inn Italy, the Italian Communications Authority, AGCOM, draws up the list 
accordingg to the following criteria: 
-- The event and its outcome are of special and widespread interest in Italy, and 

interestss persons other than those who usually watch this type of event on 
television. . 

-- The event enjoys widespread recognition by the general public, has particular 
culturall  significance and strengthens the Italian cultural identity. 

Exclusivee Television Rights Act, Article 5a. 
Broadcastingg (Major Events Television Coverage) Act 1999, Article 3. 
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-- The event involves a national team in a specific sporting discipline in a major 
internationall  tournament. 

-- The event has traditionally been broadcast on free television and has enjoyed 
highh viewing figures in Italy.328 

Thee United Kingdom probably has the most exhaustive provisions for the list 
concept.3299 Here, the Secretary of State draws up the lists after consulting with the 
BBC,, the Welsh Authority, the Independent Television Commission (ITC) (now 
Ofcom)) and event organizers (Article 97 of the Broadcasting Act). It applies one 
mainn criterion, namely the event must have a special national resonance and not 
simplyy a significance to those who ordinarily follow the sport concerned, and it 
mustt serve to unite the nation, meaning it is a shared point in the national calendar. 

Thee Broadcasting Act already restricts the acquisition of exclusive rights without 
thee previous consent of the UK broadcasting National Regulatory Authority (NRA) 
(Articlee 101 of the Broadcasting Act). Generally, a pay-TV broadcaster may not 
distributee a listed event unless a designated free-TV broadcaster (the BBC, Channel 
33 or Channel 4) has acquired the rights to live coverage. If no free-TV broadcaster 
hass acquired the broadcasting rights, the broadcasting NRA will give its consent if 
thee availability of such rights was generally known and no free-TV broadcasters 
expressedd an interest in acquiring them (section 13 of the Code on Sports and Other 
Listedd Events). The ITC has included extensive guidelines in its Code on Sports and 
Otherr Listed Events that determine when a genuine opportunity to acquire the rights 
onn fair and reasonable terms has been offered. 

Germanyy stipulates that events of major importance for society may be broadcast 
inn encrypted form on pay-TV only when the broadcaster or a third party makes it 
possiblee under appropriate conditions for the event to be broadcast on free-TV. 
Shouldd parties fail to reach an agreement, an arbitration procedure is in place.330 

Germanyy does not further specify the notion of 'major importance for society' to 
makee the criteria that it applies transparent. Judging from the final list, Germany 
sharess the confidence of the other list countries that sport is of major importance to 
itss people: Summer and Winter Olympics; all European Championships and Soccer 
Worldd Championship matches involving the German national soccer team, as well 
ass the opening match and the semi-finals, irrespective of whether the German team 
iss involved; the semi-finals of the German FA Cup; the German national soccer 
team'ss home and away matches; the final of any European soccer club competition 
involvingg a German Club. 

Decisionn No. 8/1999 of the Communications Authority. See also Article 72 (1) c of the Dutch Media 
Law,, which also refers to audience shares and whether a programme was transmitted on free-TV in 
thee past. 
Broadcastingg Act 1996; The Television Broadcasting Regulations 2000; Code on Sports and Other 
Listedd Events, in: ITC Code on Sports and Other Listed Events. 
Articlee 5(a) of the fourth Interstate Treaty on Broadcasting, 29 September 2000, O J C 227, p. 4. 
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Austri a a 

Ireland d 

Ital y y 

UK K 

Germany y 

Olympic c 
Games s 
Summer/Win n 
ter r 
+ + 

+ + 

+ + 

+ + 

+ + 

+ + 

+ + 

+ + 

+ + 

Soccer r 
Worl d d 
Champion n 
-ship33' ' 
++ (only the 
gamesgames for 
men) ) 

+ + 

+ + 

+ + 

+ + 

European n 
Soccer r 
Champion n 
-ship332 2 

++ (for men) 

+ + 

+ + 

+ + 

+ + 

Otherr  Sports Events 

Austriann Soccer Cup, 
Worldd Alpine Skiing, 
Worldd Nordic Skiing 

Hurlingg Finals, All -
Irelandd Senior Inter-
Countryy Soccer, Rugby 
Worldd Cup Finals, Irish 
Grandd National, Irish 
Derby,, Nations Cup at 
Derbyy Horse Show 
Tourr of Italy cycling 
competition,, Formula 
Onee Italian Grand Prix 
Scottishh FA Final, 
Grandd National, Derby, 
Wimbledonn Tennis 
Finals,, Rugby League 
Challengee Cup Final, 
Rugbyy World Cup Final 
Germann national soccer 
teamm matches (home 
andd away) 

National l 
Cultura ll  and 
Other r 
Events s 
Vienna a 
Philharmonic c 
Orchestra's s 
Neww Year's 
Concert, , 
Viennaa Opera 
Ball l 

Sann Remo 
Music c 
Festival l 

TableTable I—Table I provides an overview of the events that are featured in the lists of important events that 
werewere drawn up by by Austria, Ireland, Italy, the UK and Germany following the implementation of Article 
3a3a of the TWF Directive. Overview of the implementation of Art. 3a TWF Directive in national 
broadcastingbroadcasting laws. 

Theree are a number of aspects about the way Member States implemented the list 
conceptt that are worth noting (see also the overview in table 1). First of all, all 
nationall  lists stress the importance of cultural, artistic and societal criteria rather 
thann political or democratic criteria or the informational value of an event in 
general.. Not considering specific local preferences, soccer enjoys an impressive 
popularityy among the citizens of Europe (and probably most of all in Italy); it is 
unanimouslyy considered to be of utmost public importance. Here, it is the aspect of 
nationall  identity or the ability of an event to, as the British regulation says, 'unite 
thee nation'. None of the national lists discussed include events other than sports and 
culturall  events, for example, political events. It is also interesting that the social 

3311 Usually only to the extent that the national team is involved, and often restricted to Finals and semi 
finals. . 

3322 Usually only to the extent that the national team is involved, and often restricted to finals and semi 
finals. . 
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importancee of an event is measured using criteria such as the participation of 
nationall  sportspeople, the importance for the national identity and audience viewing 
figures.. The latter is interesting because viewing figures and their adequacy as an 
indicatorr for social relevance and public interest are controversial. There is a 
generall  consensus that viewing figures are a measure for popularity, but does this 
alsoo mean that they are a valid measure for public, political and societal 
importance? ? 

Remarkablee is also the repeated reference to the text on whether an event has 
beenn traditionally transmitted on free-TV. Not only the societal importance, but also 
thee fact that the audience is used to following such an event on free-TV plays a role. 
Thee reference to traditional coverage is symptomatic for one characteristic feature 
off  the list concept: the attempt to maintain a traditional state in the presence of the 
arrivall  of a new player: pay-TV platforms. An apt reader could conclude from this 
thatt the lists are not only about the broad accessibility of major events for the 
audience,, but also about the relationship between free-TV and pay-TV. One could 
evenn take this a step further and argue that the lists are about competition between 
publicc broadcasters, which were traditionally the major bidders for transmission 
rightsrights for important sports events,333 and pay-TV operators, for whom sport is a 
majorr crowd-puller to sell their services to subscribers. 

Ass far as the procedures of a) drawing up the lists and b) enforcing the lists are 
concerned,, the national implementations do not provide for much more clarity than 
Articlee 3a of the TWF Directive. All of the national lists examined are drawn up 
eitherr by ministries or regulatory authorities for the broadcasting sector. The 
involvementt of third parties such as event organizers, broadcasters or the public is 
restricted,, if provided for at all, to the possibility of being consulted. Only three of 
thee examined five Member States that have implemented the list concept foresee a 
broaderr consultation procedure. 

Oncee transmission rights have been acquired, most Member States foresee 
arbitrationn procedures between pay-TV and free-TV broadcasters although the 
nationall  laws differ considerably in detail. To the extent that Member States foresee 
arbitrationn procedures, the arbitration procedures do not foresee an active role for 
eventt organizers. Only the UK has issued extensive guidelines on when 
transmissionn rights are fairly offered to free-to-air broadcasters. And only the UK 
hass adopted a regulation in the event that free-to-air broadcasters are unwilling to 
acquiree licences for transmission rights for listed events. 

Assessment Assessment 
Thee biggest challenge for the list-of-important-events concept is defining which 
typess of information are of major importance to the public. What are the relevant 
criteria,, and who should be able to define them? The public sphere is not confined 
too a narrowly defined realm, be it politics, be it sports. The public dialogue includes 

Seee section 2.2.3. 
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aa multitude of political, social and cultural spheres that affect ideas and 
understanding,, and hence political opinion, about the world, values, concepts and 
thee choices one makes or others have made. Viewed from this angle, the notion of 
informationn or content of public interest should be interpreted broadly, broader in 
anyy case than important sports events. 

Consequently,, it is difficult to distinguish which kinds of services and formats 
aree of importance for the public debate. A considerable part of content services 
contributess indirectly to the process of forming a public opinion, offer identification 
withh and an assessment of one's own values and judgements, form part of a 
politicalpolitical or social dialogue about actual issues and/or reflect the variety of different 
opinionss and ideas on particular subject matters. Soaps, talk shows and 
documentariess play their part in the democratic process, as do news reports and 
politicalpolitical speeches. For example, politicians can be observed taking chances by 
appearingg on more popular talk shows rather than 'high standing' programmes 
becausee they acknowledge the impact of'low-quality' (in terms of intellectually less 
demanding)) programmes for public opinion.334 

Furthermore,, the 'public' is made up of individual members with individual 
interestss and information needs. This makes it difficult to argue in general terms 
thatt certain content is more important than other content. It also explains why the 
repeatedlyy proposed criterion of 'national importance' or 'identity' is always a 
politicalpolitical decision, and is not necessarily the most objective criterion when it comes 
too identifying public interests. 

Moreover,, were citizens to choose the kind of information that is important to 
them,, the outcome would probably be different to that of a government-driven 
decision.. The question is whose perspective counts. Article 3a grants Member 
Statess wide discretion on if and how the provision is implemented, as well as on the 
event-definitionn criteria, the body authorized to draw up the list, the extent to which 
interestedd parties must be heard, etc. The national lists are developed by ministries 
andd regulatory authorities, possibly in close cooperation with broadcasters and 
sportss clubs.335 Astonishing is how littl e the public, or relevant groups in the public, 
aree involved in this process. To this extent, Article 3a is a rather paternalistic 
instrument.. It is primarily the government's perspective that counts. In contrast, for 
example,, the policy approach towards the internet is characterized by a more 
consumer-orientedd approach that acknowledges the autonomy of citizens to 
determinee the kinds of content that are important to them personally. Here, it is the 
(collective)) intelligence of consumers that counts. One possible justification for this 
differencee in treatment could be the higher level of responsiveness of the internet as 
aa medium. This argument, however, might become obsolete with service 
differentiationn and demand orientation in pay-TV: In the future, convergence, 

Seee also the paper by Gleich 2001. 
Forr a critical discussion see also the paper by Helberger 2002. 
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digitizationn and electronic access control could contribute to making the 
broadcastingg environment more responsive to individual citizen's preferences. 

AA problem of a more practical nature is that the national lists reserve certain 
eventss for free-TV, but that the lists are no guarantee that such events will be 
widelyy available and accessible. Transmission rights to popular sports events are 
expensive—soo expensive that the majority of advertising-financed free-TV 
broadcasterss cannot afford them. Public broadcasters are not only faced with limited 
financialfinancial resources, they are also legally obliged to invest the income from public 
broadcastingg fees not only in sports events but also in a diverse and balanced 
programming.. In the end, this might result in a situation in which no free-TV 
broadcasterr can bid for the rights, while pay-TV operators will be prevented from 
showingg the events on encrypted television. This is a situation that neither Article 
3aa of the TWF Directive nor most national implementation laws, with the notable 
exceptionn of the UK,"6 address. 

Lastt but not least, the list concept deals with content that must be publicly 
accessible.. However, the list concept fails to provide a solution for all the other 
contentt that is subject to electronic access control, for example sport events that are 
nott listed. As was shown in section 2.2.1., it can be in the interest of realizing 
publicc information policy objectives to ensure that content on pay-TV is offered on 
fair,, non-discriminatory and affordable terms. The list concept, however, does not 
restoree the balance between controllers of access to content and those seeking 
access.. With the exception of the listed events, pay-TV providers are entirely free to 
foreclosee electronic access to all kinds of content and content services, and make 
accesss to such content subject to their own conditions and requirements. 

Thee European Commission appears to share at least some of these concerns. In a 
consultationn that the European Commission organized within the framework of a 
revieww of the TWF Directive, the Commission concluded that the last word in this 
matterr had not yet been spoken: 

'Thee Commission considers that the issue of rights to access to newsworthy 
eventss needs further attention and wil l invite experts to further discuss this 
matterr (in a focus group). The issues at stake have to be dealt with in 
conjunctionn with copyright regulation. Three main questions have to be 
answered:: to what extent does the Copyright Directive provide an adequate 
solutionn through its "fair dealing" provisions? Do the general policy 
objectivess at stake (pluralism of information sources, etc.) require the 
statutoryy definition of a "right to access" for broadcasters and news agencies? 
Whatt type of intervention should be provided for?' "7 

ITC,, Extracts from the ITC Code on Sports and Other Listed Events, revised January 2000, 
paragraphss 12 and 15. 
Europeann Commission, The Future of European Regulatory Audiovisual Policy, p. 16. 
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Inn other words, the European Commission acknowledges that Article 3a of the 
TWFF Directive might not suffice to take care of national public information policy 
concernss when dealing with content that is subjected to electronic access control. 
Forr the European Commission, this means that Member States might wish to adopt 
additionall  regulations, and that this could trigger the need for further harmonization 
measuress on the EU side. Interesting is the reference to copyright law. At first sight, 
thiss reference may seem confusing because organized events are usually not subject 
too copyrights but to ownership and contractual rights of the event organizer. On the 
otherr hand, the transmission of the broadcast is subject to intellectual-property 
protectionn of the broadcasting signal, irrespective of whether the content transported 
iss subject to copyrights or not. As copyright and neighbouring rights are not the 
subjectt of this study, this is not the place to deal with this question in depth. 
However,, the following brief explanation of the nature of the discussion is in order: 
inn the above quote, the European Commission addresses the question of the need at 
thee European level for an additional right to short reporting, and whether Article 5 
(3)cc of the Copyright Directive suffices to satisfy the public information policy 
concernss of Member States when dealing with electronic access control.338 Article 5 
(3)cc of the Copyright Directive reads: 

'[Reproductionn by the press, communication to the public or making 
availablee of published articles on current economic, political or religious 
topicss or of broadcast works or other subject-matter of the same character, in 
casess where such use is not expressly reserved, and as long as the source, 
includingg the author's name, is indicated, or use of works or other subject-
matterr in connection with the reporting of current events, to the extent 
justifiedd by the informatory purpose and as long as the source, including the 
author'ss name, is indicated, unless this turns out to be impossible'. 

Thee following section 2.3.2. discusses the right to short reporting in more depth, 
and,, in this context, also refers where appropriate to Article 5 (3)c of the Copyright 
Directive.. In particular, it highlights some of the important differences between the 
rightright to short reporting and the relevant exception to copyright law, and illustrates 
whyy applying Article 5 (3)c of the Copyright Directive is probably not a 
satisfactoryy solution. 

2.3.2.. SHORT REPORTING 

Articlee 9 of the ECTT reads: 

'Eachh Party shall examine and, where necessary, take legal measures such as 
introducingg the right to short reporting on events of high interest for the public 
too avoid the right of the public to information being undermined due to the 

Europeann Commission, The Future of European Regulatory Audiovisual Policy, p. 16. 
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exercisee by a broadcaster within its jurisdiction of exclusive rights for the 
transmissionn or retransmission, within the meaning of Article 3, of such an 
event'. . 

Articlee 9 of the ECTT does not distinguish between the broadcasting of content 
thatt is subject to exclusive rights in encoded or decoded form. Providers of pay-TV 
cann be obliged to allow short reporting, too. As far as pay-TV providers are 
concerned,, the ECTT foresees the complementary application of both, the right to 
shortt reporting and the list of important events, depending on whether content is of 
highh public interest or major importance to the public.339 

Thee Council of Europe characterizes events of 'high public interest' as events 
thatt justify short footage in a television programme.340 This is not a very precise 
definitionn but it indicates at least one aspect, namely that the informational 
characterr of the event is paramount. In its Recommendation on the Right to Short 
Reporting,, which covers the right to short reporting on major events for which the 
exclusivee rights for their television broadcast have been acquired in a transfrontier 
context,, the Council of Europe explains that it is mainly up to broadcasters to assess 
whichh events are of particular interest to their audience. It further distinguishes 
betweenn events that are and are not organized. To the first category belong any 
sports,, cultural, social or political events that are organized by public or private 
naturall  or legal persons. To the second category belong topical, non-organized 
eventss such as accidents, natural disasters and armed conflicts. These are events that 
aree normally shown within the framework of news and current affairs programmes. 
Inn general, news events will not be subject to exclusive rights—all broadcasters are 
freee to report them. However, as the Council of Europe points out, access to non-
organizedd major events could be limited in some cases because, for example, the 
ownerr of the event's premises has so decided, public authorities have restricted 
accesss to the venue for reasons of public security, or because the people involved 
havee agreed to give an exclusive report to one particular broadcaster. Ml 

AA more detailed explanation of what the right to short reporting entails can be 
foundd in the Council of Europe's Recommendation on the Right to Short Reporting, 
too.. According to Principle 2(1) of the Recommendation, 'any secondary 
broadcasterr should be entitled to provide information on a major event by means of 
aa short report.342 Unlike Article 3a of the TWF Directive, the right to short reporting 
doess not aim at full coverage in free-TV, but at the making of excerpts to inform 
thosee parts of the audience who are not able to watch the content otherwise (for 

99 Council of Europe, ECTT, Explanatory Memorandum, paragraphs 66, 178. 
00 Council of Europe, ECTT, Explanatory Memorandum, paragraph 177. 
11 Council of Europe, Recommendation 91(5) on the Right to Short Reporting, Explanatory 

Memorandum,, paragraphs 11-15. 
22 'Short report' is defined in the Recommendation as brief sound and picture sequence about a major 

eventt such as to enable the public of the secondary broadcaster to have a sufficient overview of the 
essentiall  aspects of such an event, Council of Europe, Recommendation 91(5) on the Right to Short 
Reporting,, Explanatory Memorandum, Definitions. 
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example,, because they are not subscribed to the respective pay-TV platform). Their 
purposee is to provide the public with sufficient information about the essential 
aspectss of a major event, not to provide supplementary elements of information or 
entertainment.3433 'The Recommendation and its Explanatory Memorandum also 
providee very detailed provisions on the content of a short report, on when a short 
reportt should be broadcast (not before the primary broadcaster has had the 
opportunityy to carry out the broadcast of the main event), on a possible 
remunerationn of the primary broadcaster as well as on the number of short reports 
perr day or event and their duration. 

AA short report can be made by a) recoding the signal of the primary broadcaster 
and/orr b) by having access to the site to cover the major event (Article 2 of the 
Draftt Recommendation). While a) concerns the recording of a signal that has 
alreadyy been made available, b) goes further to the extent that it provides a real 
rightright of access against the event organizer or owner of the premises (for example, 
thee management of a mine that forbids access to a mining disaster). A short report is 
definedd as 

'brieff  sound and picture sequences about a major event such as to enable the 
publicc in general or the relevant public in a given country to have a sufficient 
overvieww of the essential aspects of the event in which a broadcaster from 
anotherr country holds exclusive rights. Such short reports are intended for 
inclusionn in regularly scheduled news bulletins of secondary broadcasters, but 
thiss does not prevent the primary broadcaster from using short reports for its 
ownn programmes or for any other use of its choice'.344 

Conceptually,, the right to short reporting in Article 9 of the ECTT is probably 
whatt comes the closest to an access right for broadcasters. This is certainly true 
wheree it gives a right of access to an event's site. As far as the right to recording a 
signall  for the purpose of using it in a short report is concerned, it resembles an 
exceptionn to exclusive rights in the public interest, similar to the aforementioned 
Articlee 5 (3)c of the Copyright Directive. Unlike Article 3 a of the TWF Directive, 
thee right to short reporting does not impose any restrictions on the exclusivity of the 
transmission—-thee event can still be broadcast on an exclusive basis. But, similar to 
ann exception in copyright law, it does oblige the entity that carries out the exclusive 
transmissionn to allow certain uses, namely the making of short reports. In other 
words,, the right to short reporting makes the exercise of exclusive transmission 
rightss subject to certain limitations. 

Onee difference between an exception such as Article 5 (3)c of the Copyright 
Directivee and the right to short reporting is that the latter is formulated as a right. 
Thiss conceptual difference can have consequences for the position of the user 

Councill  of Europe, Recommendation 91(5) on the Right to Short Reporting, Explanatory 
Memorandum,, paragraphs 39,41. 
Councill  of Europe, Recommendation 91(5) on the Right to Short Reporting, Explanatory 
Memorandum,, paragraph 27. 
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invokingg a limitation in court. As Guibault points out, a users' 'privilege to use 
protectedd works grants no individualised right of redress and is therefore only as 
strongg as the "legitimate interest" or the "public policy objective" behind it'.345 The 
consequencee is that a judge, when deciding whether an exception applies will first 
havee to weigh the interests of the person benefiting from the limitation against the 
propertyy rights of the event organizer. Apart from legal uncertainty for the 
broadcaster,, the balancing process may have actually different results depending on 
thee jurisdiction where the dispute is held. Guibault showed that in France, for 
example,, the authors' rights are considered more favourably than users' interests as 
comparedd to other countries.346 The right to short reporting does not include the 
reservationss provided for in Article 5 (3)c of the Copyright Directive. According to 
Articlee 5 (3)c of the Copyright Directive, the possibility to reproduce and 
communicatee parts of the transmission is only allowed in cases where such use is 
nott expressly reserved. The right to short reporting has no such reservation; this 
makess the right to short reporting a stronger instrument than Article 5 (3)c of the 
Copyrightt Directive. Moreover, the subject matter of Article 9 of the ECTT and of 
Articlee 5 (3)c of the Copyright Directive is different. Article 5 (3)c of the Copyright 
Directivee stipulates a limitation to broadcasters' exclusive neighbouring and 
copyrightt rights in the broadcasting signal, irrespective of what the content is and if 
itt is protected by property rights or not. Article 9 of the ECTT concerns contractual 
exclusivee rights and/or property rights to a site.347 For the purpose of Article 9 of the 
ECTT,, 'exclusive rights' have been defined as 

'rightss acquired contractually by a broadcaster from the organiser of a major 
eventt and/or from the owner of the premises where the event is taking place, 
ass well as from the authors and other rights holders, with a view to the 
exclusivee television broadcast of the event by that broadcaster for a given 
geographicall  zone'.348 

Finally,, unlike Article 5 (3)c of the Copyright Directive, the scope and 
modalitiess of the right to short reporting have been specified in great detail by the 
Councill  of Europe, especially in the aforementioned Recommendation R(91)5. 

Assessment Assessment 
Thee right to short reporting is more flexible than the list-of-important-events 
conceptt and does not work with predefined definitions of 'high public interest'. It is 
upp to the broadcasters, and in the last instance the courts, to decide if an event is of 
'highh public interest' or not. On the other hand, this increases the range of events 
thatt can be subject to a right to short reporting and are not restricted to a predefined 

Guibaultt 2002, p. 109. 
Guibaultt 2002, pp. 257-161. 
Councill  of Europe, Recommendation 91(5) on the Right to Short Reporting, Explanatory 
Memorandum,, paragraph 16. 
Councill  of Europe, Recommendation 91(5) on the Right to Short Reporting, Definitions. 
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list.. Although one may wonder whether courts are the best place to pass judgement 
onn the rather political question of whether an event is in the public interest or not, 
thee right to short reporting concept provides more ad-hoc flexibilit y and room for a 
moree audience-oriented decision of the events that are in the public interest. It 
shouldd also be noted, however, that the audience plays a passing role in the right to 
shortt reporting; again, it is the mission of the media to keep the audience informed 
andd to decide which events it needs to known. 

Thee right to short reporting focuses on keeping the public informed more than on 
ensuringg the public's access to the content in question. This is easily explained by 
thee fact that the right to short reporting protects informational interests only. The 
rightright to short reporting supports the media in its mission to keep the public 
'properlyy informed' despite private exclusive control over newsworthy content. The 
publicc does not need to watch the full event to be properly informed. 

Thee real problem with the right to short reporting and access of the public to 
informationn is probably a very practical one, at least where it is invoked against 
pay-TVV operators. The right to record a signal for the purpose of making a short 
reportt would not be effective if the primary broadcaster is not obliged to provide the 
signall  in un-encrypted form. The secondary broadcaster would have to have access 
too the encrypted signal or the event itself first before being able to make a short 
report.. Article 9 of the ECTT, however, does not include a corresponding obligation 
forr the primary broadcaster. In practice, this could lead to lengthy negotiations and 
thee risk that the interest of the public to be informed about a particular event 
becomess obsolete with the passage of time. 

2.3.3.. MUST-CARRY RULES 

Accordingg to Article 31(1) of the Universal Service Directive: 

'Memberr States may impose reasonable must-carry obligations, for the 
transmissionn of specified radio and television broadcast channels and services, 
onn undertakings under their jurisdiction providing electronic communications 
networkss used for the distribution of radio or television broadcasts to the 
publicc where a significant number of end-users of such networks use them as 
theirr principal means to receive radio and television broadcasts. Such 
obligationss shall only be imposed where they are necessary to meet clearly 
definedd general interest objectives and shall be proportionate and transparent. 
Thee obligations shall be subject to periodical review'. 

Soo far, media regulators have relied heavily on free-to-air public broadcasting as 
aa medium to realize the public interest to being properly informed and having 
accesss to information (see section 2.2.3.). Where technological developments lead 
too new modes of distribution and new forms of private control over distribution 
means,, media legislators are again confronted with the question if there is a need to 
seekk new ways of fostering the wide accessibility of public broadcasting. One 
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examplee is access to the EPG, which is addressed by Article 6 (4) of the Access 
Directivee and is discussed in more depth in Chapter 4 (Telecommunications 
Law).3499 Another, older example, are must-carry obligations. Must-carry obligations 
aree a means to make public broadcasting universally accessible on different 
platforms,, traditionally: cable platforms. Subscribers to one transmission platform, 
forr example a cable platform, wil l not be excluded from access to services that are 
originallyy transported on another platform. The solution that must-carry rules offer 
iss to make selected general interest services available on different platforms. 

Withh the revision of the legislative framework for the telecommunications sector, 
thee must-carry principle has found a place in Article 31 of the Universal Service 
Directive.. The idea behind must-carry is one of mandatory access and carriage 
obligationss for the network operator in favour of selected, predefined programmes, 
referringg to designated public interest carriers. Although regulated in 
telecommunicationss law, must-carry rules relate to the content of a service. Must-
carryy is an example of where the strict approach of separation of content and 
infrastructure-relatedd aspects in telecommunications regulation has not been 
maintained.350 0 

Nott all Member States foresee must-carry rules in their national laws.151 

Moreover,, while some Member States restrict must-carry obligations to public 
broadcasters,, others include other services of allegedly public interest in the must-
carryy package. According to the European Commission, however, most of the 
Memberr States that have adopted must-carry rules have done so for very similar 
generall  interest objectives such as pluralism, cultural diversity and freedom of 
expression.352 2 

Characteristicc of must-carry rules is the aforementioned strong functional view 
off  the media:353 the must-carry principle is about the universal and equal 
accessibilityy of public interest programming. It is not about the individual 
consumer'ss access to a certain platform. Access is realized by admitting designated 
commonn interest carriers to the distribution platform. The decision which services 
consumerss can hope to receive after they have subscribed to a cable network is 
usuallyy reserved to governments or regulatory authorities (Article 31(1) of the 
Universall  Service Directive). 

Similarr to the example of cable television, it was proposed to apply the must-
carryy idea to digital access-controlled programme platforms. For example, the 
Europeann Parliament has recommended: 

'Memberr States may impose reasonable "must carry" obligations, for the 
transmissionn of specified radio and television broadcast channels and services, 

99 Section 4.5. 
00 See section 1.3.3. See also the paper by Capiau 2001. 
11 European Commission, European Electronic Communications Regulation and Markets, p. 33. 
22 European Commission, European Electronic Communications Regulation and Markets 2004, p. 34. 

Eurostrategiess 2003, 34pp. 
33 See section 2.2.1. 
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onn undertakings under their jurisdiction providing either (a) electronic 
communicationss networks used for the distribution of radio or television 
broadcastss to the public, where a significant number of end-users of such 
networkss use them as their principal means to receive radio and television 
broadcasts,, or (b) conditional access systems and other associated facilities. 
Suchh obligations shall only be imposed where they are necessary to meet 
clearlyy defined general interest objectives and shall be proportionate and 
transparent.. The obligations shall be subject to periodical review1.354 

Thee argument is that digital programme platforms, like cable networks, 
constitutee (privately controlled) distribution networks and that the operators of both 
cann exercise control over the accessibility and availability of (particular) 
informationn services. In both cases, there are public information policy interests in 
restrictingg the degree of private control over access to designated public interest 
servicess (see section 2.2.). 

Thee final version of the Universal Service Directive leaves littl e doubt that the 
must-carryy principle was not written with access-controlled service platforms in 
mind.. According to Recital 45 of the Universal Service Directive, services that 
provide e 

'contentt such as the offer for sale of a package of sound or television 
broadcastingg content are not covered by the common regulatory framework 
forr electronic communications networks and services. Providers of such 
servicess should not be subject to universal service obligations in respect of 
thesee activities'. 

Arguably,, this would still leave Member States free to implement must-carry-
likee regulations with regard to the service platform. As far as the technical 
conditionall  access platform is concerned, the European Commission has noted that 
accesss to platforms was already covered by the Access Directive,355 and that an 
applicationn of the must-carry principle was therefore not necessary. 

Assessment Assessment 
Thee application of must-carry rules to pay-TV platforms might not only not be 
necessaryy because Article 6 of the Access Directive is in place, it might also not be 
particularlyy helpful. Again, one major problem with the must-carry rule is the 
questionn of the kind of content services that should have the status of must-carry 

Europeann Parliament, Recommendation for Second Reading Universal Service Directive, 
Amendmentt 26. 
Europeann Commission, Communication from the Commission to the European Parliament pursuant 
too the second subparagraph of Article 251 (2) of the EC treaty concerning the common position of the 
Councill  on the adoption of a Directive of the European Parliament and of the Council on universal 
servicess and users' rights relating to electronic communication networks and services, Brussels, 18 
Septemberr 2001, SEC/2001/1407 final [hereinafter 'Communication Concerning the Common 
Positionn on the Universal Service Directive'], p. 10-11. 
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services,, and who should be entitled to decide this. One possibility would be to 
restrictt the regulation to public broadcasters. An example for another, more 
sophisticated,, concept can be found in The Netherlands. The Dutch media law 
foreseess the possibility for local communities to establish independent programme 
councils.. The task of the programme council is to 'advise' cable operators (the 
advicee is almost of a binding nature) on the composition of a so-called 'basic 
package'' which must reflect the interests and preferences of the local population.356 

Whatt is remarkable about the Dutch approach is that it suggests that the decision 
aboutt the content that is to be included in the must-carry package should involve, at 
leastt indirectly, the consumers who are represented in the programme councils. This 
iss only fair, one might say, considering that it is their interest that is at stake. 

However,, the most important reason why must-carry rules are probably not the 
bestt answer to electronic access control is that the situation of pay-TV subscribers 
differss from that of cable subscribers on one important point. Unlike cable 
subscribers,, subscribers to a pay-TV platform do not usually face any major 
obstacless to access services that are distributed outside the platform. The pay-TV 
platformm is not an alternative distribution platform, but is offered in addition to free-
TV.. This is why, unlike the situation of cable subscribers, subscribers to pay-TV 
platformss can still receive, in most cases, free-TV, including public broadcasting. 
Unlesss this condition is no longer a given, must-carry rules are only of very limited 
valuee for this discussion. 

2.4.. Conclusion 

Theree is something tantalizing about the electronic control of access to information. 
Publicc information policy makers and legislators are enthusiastic about the range of 
new,, more innovative, more attractive services that electronic access control can 
trigger.. But there is, of course, the other side of the coin: the foreboding that 
electronicc access control wil l bring with it a range of undesirable consequences for 
thee promotion of public information policy goals, notably the free flow of 
information,, and the broad accessibility and availability of content from different 
sources. . 

Chapterr 2 examined how the effects of the proliferation of electronic access 
controll  for the individual accessibility and availability of content are treated in the 
broadcastingg regulation discussion and how they are translated into regulatory 
instruments.. One finding of this part of the analysis is that the most popular 
argument—electronicc access control would conflict with an individual right of 
accesss to information—is a fallacy. There is no such thing as a right to access-
controlledd content services, and even less is there a right to have access to such 
servicess free of charge. This is at least true where such a right is claimed to flow 

Seee the Dutch Media Law (Mediawet), Article 82(l)-(n). 
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fromm Article 10 of the ECHR. As far as freedom of expression is concerned, if the 
Europeann Court of Human Rights has referred to a 'right of the public to be 
properlyy informed', such 'right' must not be understood in the sense of an 
enforceablee 'right' to access certain content against the wil l of the operator of a 
pay-TVV platform. The 'right of the public to be properly informed' has to be read 
withinn the context of the task the media has to perform, which is to make 
informationn accessible. According to this interpretation, as long as the media 
complyy with its function, the balance in the sense of Article 10 of the ECHR wil l 
nott be endangered by pay-TV. 

Yett Member States have a positive obligation to watch over and promote the 
realizationn of an environment in which citizens can exercise freedom of expression, 
alsoo within a changing media environment. Moreover, freedom of expression is 
onlyy one of several public information policy objectives that can be referred to as a 
justificationn for government interference with electronic access control in pay-TV. 
Democraticc principles, pluralism, diversity and the broad availability and 
accessibilityy of public interest content and services are other valid public 
informationn policy interests that are at stake. One conclusion of Chapter 2 is, 
however,, that with the change in the general distribution structure towards access-
controlledd platforms and commercial, individualized service provider-consumer 
relationships,, the position of the audience and the strong paternalistic approach in 
broadcastingg regulation should be reassessed. 

Thee problem with pay-TV services, if there is one, is not so much that consumers 
cannott access certain information—this is the core business of pay-TV providers, 
butt that the terms and conditions of access discourage them from doing so. It is also 
possiblee that single individuals cannot comply with the terms and conditions for 
technical,, residence or financial reasons. The author concludes that one way of 
realizingg important information policy goals in the regulation of access-controlled 
broadcastingg can be to ensure that terms and conditions of access to pay-TV 
platformss are fair, affordable and non-discriminatory. This is particularly true in 
statess where the media's mission to inform the audience is not reserved to public 
broadcasting,, but where commercial broadcasters also participate in this task. 
Governmentt interference must not necessarily take the form of legal initiatives. 
Non-legall  initiatives are also possible solutions to provide for fair access 
opportunities,, such as granting financial support for socially weaker citizens, 
promotingg interoperability and the availability of affordable and user-friendly 
consumerr hardware. This is a route that existing instruments in European 
broadcastingg law do not take. 

Chapterr 2 then examined how the different policy concerns were translated into 
regulatoryy instruments. It is evident that existing instruments such as broadcasting 
regulationn in general, are still characterized by a functional view of the media. It is 
thee media's task to bring information to the consumers. Consumers as active 
informationn seekers are not part of this concept. This is true for Article 3a of the 
TWFF Directive and the right to short reporting in Article 9 of the ECTT. It is also 
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truee for the must-carry rules discussed in conjunction with the regulation of 
electronicc access control. 

Thee goal of the list of important events and the right to short reporting is to 
ensuree the universal accessibility of content that is subject to exclusive rights in 
free-TV.. Article 3a of the TWF Directive imposes limits on the exclusive 
exploitationn of transmission rights for certain events. The right to short reporting 
grantss broadcasters a right to use content or access events that are subject to 
exclusivee rights. Both instruments have different goals. The right to short reporting 
primarilyy protects the interest of citizens of being properly informed. Article 3a of 
thee Television Directive also serves other public interest objectives, to promote 
accesss to content of public importance to society in order to foster social cohesion, 
competitionn between free-TV and pay-TV and, at least this is the interpretation of 
thee author, also public broadcasting. 

Theree are doubts about the extent to which both tools are adequate and effective 
inn achieving their goal. The author's main point of criticism is, however, that both 
initiativess are directed towards maintaining a concept of broadcasting that belongs 
too the analogue past. States have traditionally taken recourse to public law 
instrumentss when regulating broadcasting markets. The changed distribution 
structuree in pay-TV and its focus on private, individualized relationships questions 
thiss approach. Possibly, and very likely, free-TV broadcasting will not cease to 
existt in the future. On the other hand, one cannot ignore that access-controlled 
contentt services are here to stay. Chapter 1 explained why there are strong 
indicationss that they wil l become an increasingly important part of the modern 
mediaa landscape. Existing media law is ill-prepared for the resulting changes to the 
distributionn structure, meaning the change from broadcasting to individual access, 
fromm citizen to consumer and from public mission to profit-driven services. Where 
accesss to broadcasting content becomes a matter of private contracts and control 
overr access to content, traditional concepts do not help much. Ensuring that some 
eventss or excerpts thereof remain available on free television may be a means to 
preservee the importance and competitiveness of free-TV in general, and public 
broadcastingg in specific. But the more pay-TV prospers and is perceived by 
consumerss as a third possible form of financing broadcasting, the more inadequate 
thiss approach must seem. 

Thee arrival of electronic access control is not necessarily a threat to a flourishing 
mediaa landscape; it could also be seen as an opportunity for new, more responsive 
contentt services. Precondition is, however, that consumers can access access-
controlledd services at fair, affordable and non-discriminatory conditions, that they 
havee a real choice between different competing platforms, including platforms from 
otherr countries, and that they have reliable information on the services available to 
them. . 

Thee key to finding a solution that takes the changing and increasingly interactive 
andd individualized distribution patterns into account lies in the commercial 
relationshipp between content controller and consumer. This is a relationship that, so 

116 6 



ACCESS-CONTROLLEDD BROADCASTING AND THE FREE FLOW OF INFORMATION 

far,, has been ignored in European broadcasting law. Further research should be 
carriedd out to define how this relationship can be addressed so that it can promote 
thee wide availability and accessibility of media content. Chapter 4 will show that 
thee answer might lie in telecommunications law. 
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