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Summary y 

INTRODUCTION N 

Administrativee judicial procedures do not always meet the need of the person 
seekingg justice for an expedient, efficient and conclusive conflict settlement. 
Severall  examples in section 1.1.2 illustrate this point. In part, legal practice 
appearss not to correspond with the functions of the administration of justice the 
legislatorr had in mind when implementing a fundamental revision of the law of 
administrativee procedure as of 1 January 1994: the safeguarding of legal rights of 
thee parties concerned (section 1.2) and, as a corollary, if possible, the conclusive 
settlementt of conflicts concerning administrative law {section 1.1.1). In view of 
thesee functions, the legislator inserted several new statutory powers in the Awb 
(Algemene(Algemene wet bestuursrecht, General Administrative Law Act). The purpose of the 
analysiss in this book is to examine how the court can exercise its powers so as to 
achievee a more efficient and effective administration of justice and, secondly, 
whetherr a modification of the Act is needed for this. A basic principle in this 
analysiss is that the court, for reasons related to the aforementioned functions, 
shouldd establish as much as possible 'ex nunc', which rights and obligations the 
partyy concerned has vis-a-vis the administrative body (in other words, which 
rightss and obligations apply to them). 

However,, an efficient and effective conflict settlement could, when pushed too 
far,, undermine the court's position under the rule of law. This study tries to 
achievee an appropriate balance. The general framework for assessing where this 
balancee should be is described in paragraph 14. The framework's main points 
are,, inter alia, the impartiality of the judge, the fact that he may settle a conflict in 
bindingg fashion only on the basis of legal standards, and the principle of the 
rightss of defendants. 

T H EE OBJECT OF THE DISPUTE 

Onee of the problems appears to be that the delineation of the competence of the 
administrativee court does not fit with the aim to have all administrative disputes 
settledd by an administrative court. Article 8:1 Awb of the current statutory 
regulationn stipulates that an interested party may appeal to the court against an 
order,, 'a binding decision by an administrative body (authority). In chapter 2 it is 
arguedd that competence must be delineated in such a way that, in principle, every 
administrativee dispute can be subsumed under it; an administrative dispute 
arisess whenever the party concerned is of the opinion that the administrative 
bodyy ought to either take or refrain from some action, (which constitutes the 
performancee of an act of law or an act of fact), but this body does not do so. By 
definition,, an administrative dispute deals with how an administrative body 
shouldd exercise its competence under public law or perform a specific duty under 
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publicc law. The powers under public law can be separated into primary powers 
andd secondary powers (a power which can be derived from primary powers). 

Subsequently,, chapter 2 deals with the fact that the administrative court -
frequentlyy by contrived reasoning - has brought most of the administrative 
disputess under its competence by a very broad interpretation of the notion of 
'order'.. The drawback is that this in fact undermines the notion of 'order". 
Moreover,, this broad interpretation does not mean that all administrative 
disputess fall under the administrative court's competence. A number of 
administrativee disputes, mainly in the area of government liability and 
administrativee enforcement, still fall outside its competence. 

Itt is recommended that Article 8:1 Awb be modified in such a way that, in 
principle,, every administrative conflict falls under the competence of the 
administrativee court. Chapter 10 outlines a proposal to that end whereby 
harmonisationn is sought with the definition of a legal relationship that the Awb-
legislatorr has used as a point of departure. This appears to be a workable criterion 
onlyy to the extent that this is understood to refer to an administrative obligation. 
Chapterr 2 describes the various administrative rights and obligations. The 
provisionn recommended in Chapter 10 is as follows: 

eachh written decision of an administrative body taken on account of a competence 
underr public law or specific public duty aimed at the performance, alteration or 
terminationn of an existing obligation, or the creation of a new obligation, or entailing 
thee refusal of such a performance, alteration, termination or creation; or intended to 
establishh an existing obligation or the refusal of such an establishment. 

Becausee the delineation of competence according to this provision is based on the 
notionn of 'obligation', the administrative judgment is also included, including 
decisionss on damages and the aforementioned cases that currently fall outside 
thee administrative court's competence. 

Thee recommended rephrasing of competence has implications for the 
effectivenesss of the court's judgments. This would lead to the administration of 
justicee being less aimed at judging whether the administrative body, with a view 
too the past, has taken a legitimate decision. As a consequence, the central point 
wil ll  be that the main duty of the court is to judge ex nunc, which rights and 
obligationss the parties have towards each other. 

Inn addition to the definition of the notion of 'order1, the object of the dispute to be 
judgedd by the court wil l be determined by the relief sought by the claimant 
(againstt which items of the order he appealed) and his grievances. Chapter 3 
examiness the extent to which the court holds on to these grievances. Application 
off  the grievance system is justified by the principle of autonomy, yet the system 
oughtt to be applied in a flexible way. Furthermore, the matter is raised in said 
chapterr that proceedings may never lead to an unfavourable alteration of a 
decisionn for the person opposing it. 
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Onee new aspect of the law of administrative procedure is the introduction of the 
rulee that if an administrative body repeals or changes the contested order during 
thee proceedings, the court must also consider the new decision in its judgment 
{Articless 6:18 and 6:19 Awb). This is mandatory. Case law has stipulated as a 
conditionn that the first and second order must relate to one and the same set of 
factss and have the same basis under public law. On that score, case law is too 
stringentt from the perspective of effectiveness and efficiency. This becomes all 
thee more clear when one considers that in the court's considerations, the 
questionn as to which obligation exist (ex nunc) between parties should be the 
focall  point. Furthermore, it appears that the court, on the basis of these 
provisions,, may not consider an essential alteration of the motivation of the 
contestedd order in its judgment if it takes place during the proceedings. This 
shouldd be possible though, incidentally, without this being at the expense of the 
rightss of the parties concerned to defend their interests (principle of defence). In 
considerationn of the latter, the court should no longer be obliged to consider the 
secondd - new - order in its judgment. In this regard, the court should be 
conferredd discretionary power. In view of the principle of rights of defendants 
(principlee of defence), the court should invite the parties concerned but not yet 
involvedd in the proceedings to participate in the proceedings (section 7.3). 

T H EE CIRCLE OF PARTIES ENTITLED TO APPEAL 

Whetherr the administrative jurisdiction is well geared to its function, depends as 
welll  upon who may appeal. This matter is dealt with in chapter 4. From the 
political/administrativee quarter and in scholarly literature it is argued that the 
circlee of parties entitled to appeal is too wide (section 4.1.3). The fact that parties 
mayy appeal, although their interests did not find protection under the applicable 
laww (no Schutznorm), has been criticised. Also the so-called actio popularis is 
contested.. Further analysis, however, shows that the circle of parties entitled to 
appeall  is not too wide. In fact, it may even be widened on certain points. For 
instance,, case law is too strict regarding the criterion of derivative interests. Also 
thee actio popularis should be maintained in areas of law in which it is presently 
incorporatedd (section 4.5). 

T H EE JUDGMENT BY THE COURT 

Chapterr 5 deals in more detail with the observation that the court when judging a 
disputee sometimes adopts a very formalistic attitude, which, in particular, 
manifestss itself in relation to the application of Article 6:2 Awb. This is 
remarkable,, since this provision, also in view of the Act*s history, gives the court 
amplee room for interpreting the dispute under substantive law and subsequently 
settlingg it conclusively. It is advisable that the court drops this formalistic 
approach.. Chapter 8 contains proposals to that end, in accordance with the 
constitutionall  position of the court. 
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Chapterr 5 considers futher the issue that the court often only tests the 
reasonablenesss of the contents of an order. This test of reasonableness takes place 
inn case the administrative body has discretionary powers with respect to the 
contestedd order. This reserved approach appears to be justified because of the 
court'ss constitutional position. However, an important drawback of the fact that 
thee court limits itself to testing only the reasonableness of an order is that the 
courtt often cannot go to the core of a dispute (at least not according to the 
perceptionn of the parties concerned) and that it cannot settle the legal dispute 
conclusively. . 

Itt is advisable that ways are found to promote conclusive settlement of conflicts 
withoutt the constitutional position of the court coming into play. 

THEE POWERS OF THE COURT W I T H I N THE FRAMEWORK OF A CONCLUSIVE 
SETTLEMENTT OF CONFLICT 

Inn view of this, chapters 6 and 7 describe the instruments the court has to achieve 
aa conclusive settlement of conflict. Chapter 6 deals with the judgments the court 
mayy render and chapter 7 describes its means to actively guide the process. 
Subsequently,, chapters 8 and 9 examine a number of instruments the court may 
employy in order to arrive at a conclusive setdement of conflicts more often than is 
thee case today. 

Withh regard to the court's judgments it is of importance that they, in principle, set 
asidee the contested order if the claimant's appeal is well founded. The court then 
judgess the order ex tunc. Such an 'ex tunc? test, however, is hardly compatible with 
thee principle of an effective administration of justice. In contrast, an 'ex nund test 
oftenn takes place if the court upholds the legal consequences of the contested 
orderr or takes the decision the administrative body should have taken, but this 
onlyy concerns judgments given by the court in addition to setting aside the order. 
Moreover,, it appears that the court reservedly applies these powers to give these 
twoo supplementary judgments. Seen from the court's constitutional position this 
seemss quite natural, yet from the viewpoint of an efficient and effective 
administrationn of justice it is not desirable. It is desirable that the administration 
off  justice be organised differently in this respect. 

Chapterr 8 examines how the court, by applying some of the instruments 
describedd in chapter 7, can, more often than to date conclusively establish (ex 
nunc)) which legal relationship exists between the party concerned and the 
administrativee body, without completely stepping into the shoes of the 
administrativee body. The court can do this by instructing the administrative body, 
duringg the proceedings, to further investigate the relevant facts or to take a 
furtherr policy decision. The administrative body may then take a new decision, 
whichh the court in turn may take into consideration by virtue of Article 6:19 Awb. 
Inn view of an effective administration of justice it is desirable that the possibilities 
off  application of Article 6:19 Awb be enlarged (see above). 
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Iff  the number of options that the administrative body has at its disposal within 
thee framework its discretionary power, would be reduced during judicial 
proceedings,, the court would be in a better position to settle legal disputes 
conclusively.. Considering the constitutional relationships, however, only the 
administrativee body itself can limit the 'freedom' it is entitled to. The point is that 
inn terms of content, the court should not intervene in political and policy choices 
thatt the administrative bodies may and should make. However, from a 
constitutionall  point of view, it is acceptable that the court gives the administrative 
bodyy the instruction to make these choices. To that end the court may hold a so-
calledd personal appearance as referred to in chapter 7. It may choose to do this to 
obtainn information, to explore the possibility of a settlement between parties and 
too structure the proceedings. Currently, a personal appearance is rarely opted for. 
Inn this regard it is desirable that the court will be empowered to provide a binding 
instructionn by interlocutory order to the administrative body. 

Ass regards interested third parties, the court will often be obliged, in light of the 
defencee principle, to invite them to participate in the proceedings pursuant to 
Articlee 8:26 Awb, if they do not already do so. 

OTHERR INSTRUMENTS TO GUIDE THE PROCEEDINGS 

Thee court guides the proceedings according to substantive law by taking a 
decisionn on the question whether the plaintiff may bring forward new evidence, 
neww arguments and new grievances during the proceedings (section 7.5). In 
judiciall  decisions a tendency is noticeable that courts are somewhat reserved in 
thiss respect and apply the so-called 'funnel modef. In view of the safeguarding of 
legall  rights and the requirement of a fair trial this is not always legitimate. This is 
legitimatee only in so far as a party concerned, in the course of the proceedings, 
contestss parts of a an order which it did not contest before, whereas it could have 
donee so within reason. 

Inn addition, chapter 7 deals with the issue that one should distinguish the ex 
officioofficio review from the ex officio supplementation of legal grounds as regards the 
grievancess brought forward by the plaintiff. It is possible that the grievances are 
(merely)) of a factual nature. With respect to these grievances, the court may, in 
principle,, always supplement the legal grounds ex officio. This power is much 
widerr than the power to review ex officio. In principle, the court only reviews an 
orderr ex officio in case it concerns a matter of public policy. The tenor of the 
applicablee law determines whether this is the case. In this kind of review, the 
courtt may go beyond the plaintiffs grievances. With the exception of questions 
concerningg admissability, the court may only do this if this does not lead to an 
unfavourablee alteration of an order for the plaintiff. 
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THEE POSSIBILITIES TO ACTIVELY SOLVE A CONFLICT BY MEANS OF JUDICIAL 

PROCEEDINGS S 

AA person seeking justice normally requires a legal judgment that actively resolves 
hiss conflict with the administrative body. In scholarly literature one finds the 
opinion,, that the administrative courts' ability to resolve a conflict, can be 
increasedd by integrating aspects of mediation - particularly the communication 
techniquess it uses - in judicial procedures (section 9.1). However, this is only part 
off  the solution. By integrating aspects of mediation, a more efficiënt and effective 
protectionn of legal rights may be achieved, but this amounts to something 
differentt from really resolving the conflict. Often a conflict implies more than a 
merelyy a legal dispute. In view of its position under constitutional law, the court 
hass to limi t itself to judging legal disputes. From this point of view a court can 
onlyy settle a conflict to a limited degree. Mediation should be kept outside the 
realmm of legal proceedings, because administrative jurisdiction and mediation are 
twoo separate methods to resolve or settle conflicts and very different principles 
applyy to each of them. 

INN CONCLUSION 

Inn chapter 10, on the basis of a more extensive summary, I make a number of 
recommendationss that are both addressed to the legislator and the court. I 
suggest,, amongst others, a proposal for a new provision defining the powers of 
thee administrative court and a proposal for wider possibilities for the application 
off  Articles 6:18 and 6:19 Awb. The recommendations relate, inter alia, to the 
judgmentss the court may give. Under certain circumstances the court should be 
ablee to establish which rights and obligations exist between parties and decide in 
thee plaintiff's favour, without setting aside an order the administrative organ's 
order.. An injunction could be imposed in conjunction with a penalty. In addition, 
thee possibilities offered by applying the so-called 'administrative loop' are 
considered. . 


