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Chapterr 1 

Introduction n 

1.11 Conflict of Laws Concerns in Intellectual Property 

Ass Ricketson put it in his 1987 standard work on the 1886 Berne Convention for 
thee protection of literary and artistic works: 'words, sounds and pictures, like 
birds,, fly over frontiers with the greatest ease'.1 This observation was made when 
mobilee telecommunication networks were accessible for just a happy few, when 
(commercial)) satellite broadcasting was still in its infancy except in the US and 
whenn the Internet was primarily an affair of science communities. 

Thesee global communications networks have accelerated the growth of the 
productionn and cross-border distribution of information goods and services. 
Informationn and communication technology has also enabled the copying of 
'content'' -whether protected by intellectual property rights or not- on a 
previouslyy unknown scale. 

Althoughh the volume and certainly the value of the current production and use 
off  intellectual creations dwarfs the output in pre-electronic days, the exploitation 
off  foreign works was. then as it is now, substantial and often quick. 

Thee practices of Belgian publishers are a telling example of the liveliness of 
thee European book trade in the 19th century. Despite (or more likely because of) 
thee fact that they were widely criticised for pirating French works, Belgian 
printerss are said to have wagered French publishers that they would have a pirate 
editionn on sale before the French original was even printed.' 

Inn the early 19th century. Dutch printers and publishers produced more 
translationss of foreign titles than original local works.1 Under Dutch law, authors 
off  works that were first published abroad had no exclusive right to authorise 
translationn of their work. Rather, a publisher could acquire the exclusive 
translationn right on condition that he publicly announced his intention to market a 
translationn and had a copy of the foreign work certified by the municipal 

11 Ricketson 1987, p. 590. 
22 Kruseman 1886, pp. 534-536. 
33 Kruseman 1889, pp. 375-391 
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authorities.. Competition was fierce and (would-be) publishers routinely resorted to 
artfull  schemes to be the first to obtain translation rights. 

Thee successful French author Eugene Sue regularly sold the translation rights 
too his novels for various languages. Following the 1848 publication of The Seven 
Capua]Capua] Sins (Les sept péchês capuaux). five Dutch parties laid claim to the 
translationn rights for a Dutch edition. One publisher had a copy of the German 
translationn (which had been published in Germany one day before the French 
original)) certified. Another asserted the translation right was his since he had 
publishedd a reprint of the French original in Holland. A third party claimed to 
ha\ee acquired the rights from the French publisher, while a fourth maintained he 
hadd paid the author himself for the translation rights. The claim of contestant 
numberr five appears to have been wholly frivolous. Amsterdam District Court 
eventuallyy ruled that the publisher who had registered the German translation had 
acquiredd the exclusive right to translate the book into Dutch.A 

Thee cross-border use of copyrighted works was one of the reasons why, from 
thee middle of the 19th century onwards, states increasingly concluded treaties on 
thee mutual protection of authors. Bilateral treaties have since given way to widely 
acceptedd multilateral agreements on the protection of authors (i.e.. copyright) as 
welll  as performers, broadcasting organisations and record producers (i.e.. related 
orr neighbouring rights). 

Whatt is exceptional is that the treaty that is still the core instrument in 
internationall  copyright today -the Berne Convention for the protection of literary 
andd artistic works of 1886- was conceived at a time when modern copyright was 
nott the well-defined, integral pan of private law that it is today. Despite 
considerablee differences of opinion on the nature, objectives and legal 
constructionn of copyright -not just within but also between legal communities-
internationall  agreement was reached. Since then copyright and related rights have 
evolved.. The Berne Convention has been revised various times and has been 
supplementedd by various treaties. 

Thee focus of the international copyright community on substantive intellectual 
propertyy law and the conventional wisdom that intellectual property law is 
territorial,, have for a long time caused a somewhat disinterested attitude towards 
thee conflicts of laws. As Wadlow observes: 'what is remarkable about intellectual 
propertyy law is that to all inlents and purposes it has simply been assumed to have 
beenn outside the scope of private international law altogether..."' 

44 Kruseman 1886, pp. 335 el seq. 
^^ Wadlow 1998, p. 10. Where the US is concerned. Dinwoodie supposed thai the (previous) lack of 

interestt of conflicts law scholars in tniellectua) property law and vice versa is due in pan to the 
tactt that the focus of conflict of laws in the US is on interstate relations, whereas copyright law is 
federall  (Dinwoodie 2001a, p. 433). 
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Despitee continuous efforts which boil down to the harmonisation of domestic 
copyrightt and related rights law. differences in substantive law remain. Given 
thesee differences, the rules of private international law still have to be called upon 
too resolve questions involving ownership and the transfer of rights, the duration of 
copyright,, the applicability of exemptions, etc.6 

Privatee international law or the conflict of laws addresses three issues.7 The 
firstt concerns jurisdiction: which national courts are qualified to adjudicate a case 
withh foreign elements? To return to the example of the Seven Capital Sins case 
(above):: should the disputes over who is the rightful owner of the translation right 
bee adjudicated by a Dutch. French or maybe even German court? A pet example 
off  jurisdiction problems in intellectual property cases is the posting of allegedly 
infringingg materials on a website. Does the fact that a website may be accessed 
fromm anywhere in the world mean that any court anywhere has jurisdiction over 
thee infringement claim? 

Thee second issue and primary subject of this study, is choice of law. It 
addressess the question of which country's (substantive) law applies to the dispute 
orr matter at hand. For example, if a German scientist, who has published an article 
inn a London (UK) based journal that is distributed world-wide, feels his moral 
rightss have been infringed by the editors, should the question of whether there is 
suchh an infringement be judged under German, English or some other law? Or, in 
thee above case of the Seven Capital Sins, if Mr Sue claims he has sole authority to 
licensee translation rights, should this claim be tested against Dutch, French, 
Germann or some other law? 

Thee third element of private international law concerns the recognition and 
enforcementenforcement of foreign decisions. Once a ruling has been handed down, say one in 
whichh the German scientist has been awarded damages for infringement of his 
morall  rights, under which circumstances can this decision be enforced outside the 
forumm state? 

Inn the ambit of the Hague Conference for private international law. work on a 
conventionn that addresses both jurisdiction and enforcement in civil and 

66 There are those who doubt that agreement on conflict rules is attainable, and who see unification 
off  substantive copyright law as the only way forward, e.g.. Sterling 2002, pp. 281-282. 

77 In Germany jurisdiction and recognition/enforcement of foreign judgments are called 
InternationalesInternationales Zhilprozejireciu or Internationales Verfahrensrecht. The term Internationales 
PrivairechtPrivairecht is used to indicate choice of law only (also named Kollisionsrecht). In French law, 
droitdroit international privé is a very broad term which comprises not only choice of law (con/lit des 
tots),tots), jurisdiction {conflits des jurisdictions) and the recognition and enforcement of foreign 
judgmentss (jugements etrangers). but also the law of nationality and the law of aliens (condition 
desdes étrangers). In the Netherlands, internationaal privaatrecht is the general term that comprises 
jurisdictionn (rechtsmacht), choice of law (toepasselijk recht or conflictenrecht) and recognition 
andd enforcement of foreign judgments (erkenning en tenuitvoerlegging or executie). 
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commerciall  matters is in progress. Intellectual property has turned out to be one of 
thee most difficult matters to reach an agreement on.*  Since this study deals with 
choicee of law in copyright and related rights, issues of jurisdiction and 
enforcementt of foreign decisions will only be touched upon.' 

1.22 Subject-matter and Scope of this Study 

Thiss study concerns choice of law for copyright and related rights, or put 
differently:: the question of which domestic copyright or related rights law governs 
aa case with international elements. 

1.2.11 CENTRAL RESEARCH QUESTION 

Forr a long time, the international copyright and related rights system, with its 
provisionss that guarantee foreigners a minimum level of protection and the 
obligationn for contracting states not to discriminate against foreign owners of 
intellectuall  property (national treatment principle), seemed to provide a 
straightforwardd answer to the question of which state's law applies in an 
internationall  case. 

Infringementss of copyright were only actionable as 'delicts', to which the 
courtss applied their local law. The perceived territorial nature of intellectual 
property,, combined with the national treatment principle, seemed to justify that 
questionss such as whether exclusive rights existed in an intellectual creation, for 
howw long, for whose benefit and with what scope, were governed by the law of the 
countryy where protection was wished for (the Schntzlcmd). Thus the law of the 
SclmizlandSclmizland or lex proiectionis. soon came to dominate the issue of applicable law 
inn international copyright and related rights. 

Likee copyright and related rights, private international law is subject to 
continuouss change. Its methods have been revised and more and more special 
conflictt rules have developed for different areas of private law. For most of the 
20thh century, these developments in choice of law seem to have been more or less 

SS Lack of consensus on intellectual property issues was an important reason why the Diplomatic 
Conferencee of 2001 ended in failure. See: Hague Conference 2001 and 2002. 

99 According to Austin 2000, pp. 594-595. private international law concerns in the area of 
intellectuall  property have locused on enforcement (both as regards jurisdiction and the execution 
off  foreign judgments) rather than the applicable law. On enforcement see among others Fentiman 
1999;; Geiler 1996; Ginsburg 1999 and 1997: Kur2002; Wadlow 1998. 
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disregardedd in intellectual properly doctrine -the private international law of 
contractss and its implications for the cross-border exploitation of intellectual 
propertyy excepted. Some modern statutes on private international law do contain 
conflictt rules for intellectual property, but in other statutes the subject is left 
untouched.10 0 

Thee advent of the 'Information Society' has awoken a fresh interest in choice 
off  law for copyright and related rights, due to the fact that the production and use 
off  information and information technologies have become of primary economic 
significancee and the fact that modern communication technology offers new 
possibilitiess for massive and instantaneous distribution of information across 
geographicc boundaries. By common admission, the arrival of the networked 
environmentt lays bare the shortcomings of the traditional territorial approach to 
copyrightt and related rights." 

Thee question can be raised whether conflict rules based on a territorial view of 
intellectuall  property are (or possibly ever were) adequate. Do they help to achieve 
thee objectives of choice of law. namely the smooth operation of international 
commerce,, without however disregarding demands of substantive justice? If 
choice-of-laww rules based on territoriality are inadequate, which changes could be 
recommended?? Is there a need for separate conflict rules for separate issues, i.e.. 
doess the question of who owns exclusive rights have to be subject to the same law 
ass the question of what the scope of these rights is? These are the types of 
questionss that will be addressed in this study. 

Inn short, the objective of this study is to determine which conflict rules are 
suitablee for contemporary copyright and related rights. This central question will 
bee answered from the perspective of the objectives of choice-of-law and of the 
policiess that underlie substantive copyright and related rights law. Which choice-
of-laww rule is suitable for which issue -i.e.. the existence of an intellectual 
propertyy right, ownership, transfer, infringement- will be examined on the basis of 
thee four principles that -in hurope at least- can be said to underlie contemporary 

100 Conflict rules specifically tor intellectual property are contained in e.g.. Art. 54 Italian Private 
Internationall  Law Act of 1995 (Legge 31 maggio 1995. n. 218. Rilormu del sisiema italiano di 
diriitodiriito  internazionale pnrtito or LD1P). Art. 34 Austrian Private Iniemational Law Act 1978 
(Bundesgesetz(Bundesgesetz vom 15. Juni Juni 1978 iiber das internalionale Privatrechl or 1PRG), Art. 110 Swiss 
Privatee International Law Act 1987 {Loi Federale du 18 décembre 1987 sur sur Ie droit international 
privéprivé or LD1P). The subject does not however, appear in the Dutch pre-draft of a Private 
Internationall  Law Act (1992). nor in the Act on the Law Applicable to 'Ions (Wet Conflictenrecht 
OnrechtmatigeOnrechtmatige Daad or WCOD 2001). In Germany, despite various plans, conflict rules for 
intellectuall  property were not incorporated into the Private Iniemational Law Act 
(Einfiihrungsgesetz(Einfiihrungsgesetz zum Burger/ichen Gesetzhuche or EGBGB) 

111 To name but a few: Bine 1998: Cruquenaire 2000; Dreier 1997: hentiman 1995: Geiler 1998: 
Ginsburgg 1999: Goldstein 1994: Huaenhohz 1998; Novier 1995: Olsson 1998; Peinze 2002; 
Quaedvliegg 1998. 
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choice-of-laww rules. What these principles are will be elaborated in Chapter 2 on 
thee choice-of-law process. 

Consideringg the predominant role that international conventions on intellectual 
propertyy play, any inquiry made into suitable conflict rules should take account of 
thee implications that these treaties have for choice-of-law issues. The most 
importantt preliminary question to be answered is therefore what the choice-of-law 
calibree of existing multilateral copyright and related rights conventions is. 

1.2.22 EUROPEAN PERSPECTIVI 

Inn principle, both intellectual property" and private international law are national 
law.. Each country legislates its own conflict rules and its own intellectual property 
law.. However, as both intellectual property law and choice of law are areas with a 
strongg international dimension, considering conflict rules for copyright and related 
rightss from a purely national -i.e.. Dutch- perspective does not seem a fruitful 
approach. . 

Intellectuall  property has in the past decades joined the many areas of law that 
forr the largest part are regulated at the European level. 'Brussels' has initiated and 
prescribedd the extension of copy right and related rights to new subject-matter such 
ass software and databases, as well as new exploitation rights, such as lending and 
rentall  rights.12 

Itt was not until much later, with the entry into force of Article 65 of the EC 
11 reaty on 1 March 1999. that the EU legislature gained significant competence to 
harmonisee or unify the private international law of Member States. An ambitious 
programmee has been launched, which contains two instruments that are especially 
relevantt to our subject. 

Onee is the conception of choice-of-law rules in the area of non-contractual 
obligationss (torts, unjust enrichment). Since infringement of intellectual property 
cann be characterised as a tort, this proposed Regulation could become an 
instrumentt of major importance lor cross-border infringement of copyright and 
relatedd rights. The other relevant initiative concerns the European Convention on 
thee Law Applicable to Contractual Obligations (Rome Convention 1980). which 
wil ll  be modified and transposed into a Regulation. Considering that the 

122 Harmonisation of intellectual property law at the European level can be called lor to remove 
barrierss to the establishment of the Internal Market, or once these are removed, to guarantee its 
properr functioning (An. 14 EC '1 reaty). Arts. 94 (ex 100) and 95 (ex 100a) of the EC Treaty, 
whichh authorise the Council to issue Directives that harmonise legislation, are the usual legal basis 
forr intellectual property rights Directives, sometimes supplemented bv Arts. 55 (ex 66) and 47 (ex 
57l. . 
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exploitationn of intellectual property typically involves contractual arrangements, 
thee Rome Convention and its proposed successor are of relevance to our enquiries 
ass well. 

Fromm the above it is clear that although in principle Dutch law is the point of 
departuree for this study (including European law. as incorporated into Dutch law). 
thee enquiries into suitable conflict rules will be conducted with a keen eye on EU 
developments.. Where case-law is concerned, the focus will be on the judgments of 
Dutchh courts. Interesting judgments of foreign courts on the choice-of-law calibre 
off  copyright and related rights treaties will however not be ignored. 

1.2.33 DELINEATION OF ISSUES STUDIED 

Choicee of law deals with all areas of private law: from employment contracts to 
hereditaryy succession; from the international sale of goods and information 
servicesservices to matrimonial property. From the perspective of copyright and related 
rights,, choice of law addresses questions as diverse as: Which law determines 
whetherr the employer owns the copyright in software created by its foreign 
employees?? Which law governs the question of whether all or any of the 
(illegitimate)) children of a Spanish painter who died in testate in Berlin can 
exercisee the exploitation and moral rights in the artwork? Which law is applicable 
too the cross-border sale of a book or to the international subscription to an on-line 
database?? Is the question whether the performer's rights of an Irish singer who 
livess with her American spouse in London part of the communal property subject 
too Irish. American. UK or some other law? 

Althoughh all of the above questions somehow involve copyright, they do not. 
fromm a choice-of-law perspective, belong to the same category of legal 
relationshipss for which choice of law gives different conflict rules. Given that 
theree is no such thing as 'the" conflict rule for all 'copyright issues', it is important 
too properly determine what the relevant legal questions and the corresponding 
conflictt rules are.1' 

133 The need to characterise the issues raises the point which law should guide this process: e.g., if a 
newspaperr has acquired a licence to use a photograph in its print edition and it also uses the 
photographh in its web-version of the newspaper, is this a matter of copyright infringement (tort) or 
breachh of contract? Dutch private law may answer this question differently than. say. German law. 
Itt is widely accepted that characterisation takes place under the law of the forum (lex fori), but 
withh an open mind towards legal definitions and institutes of foreign law. Strikwerda 2000a, p. 43. 
Seee also Fentiman 1995, p. 33 et seq. Lots more can be said about characterisation, i.e., the 
processs by which the proper legal category for a legal relationship is determined. However, given 
thee general nature of the problem and the limited space available, the problem of characterisation 
wil ll  not be dwelt upon in this study 
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Ann enlightening example of how various (international) conflict rules can come 
togetherr in a copyright infringement case, is found in one of the few published 
Dutchh rulings in which explicit reference is made to applicable law issues. The 
factss of the Carmina Burana case are as follows:14 

Inn 1992 the widow of German composer Carl Orff-he had died ten years 
earlier-- assigned the moral rights in Orff s work to Schott. the German music 
publisherr with whom Orff had done business while still alive. In the same year, 
twoo Dutch companies released records with a 'disco*  and a 'house" version of O 
Jortuna.Jortuna. a part of Orff s well-known composition. Carmina Bur una.]t Orff was 
namedd as the composer. The adaptations were distinctly un-classical and 
incidentallyincidentally did very well in the pop charts. 

Thee German publisher brought a claim for infringement of the author's moral 
rights.. One of the defendant record companies disputed Schott"s authority to 
exercisee the moral rights of the composer. Since Orff had not transferred his moral 
rightss to his widow in the manner that Article 25(2)16 of the Dutch Copyright Act 
(Auteurswet(Auteurswet 1912) prescribes." the widow had not acquired these rights under 
Dutchh law. Even if she had. German copyright law does not allow the assignment 
off  copyright (only the granting of rights of use, i.e.. a purely contractual 
constructionn whereby the intellectual property rights remain with the author) so 
thee publisher could not have acquired them from the widow. 

Thee President of the Amsterdam District Court ruled that under German law. 
Orfff  s moral rights had devolved upon his widow. The plaintiffs had also shown 
thatt under German law. the widow could transfer the moral rights to the publisher, 
soo that the latter had capacity to sue in the Netherlands. 

Ass to the formal validity of the transfer of moral rights, the court reiterated 
thatt according to Dutch private international law. the locus regit actum rule is the 
normall  conflict rule. i.e.. the question of formal validity is subject to the law of the 
placee where the transfer was concluded.18 Consequently, whether the transfer was 

144 Pres. Rb. Amsterdam 24 February 1992 11992] IER 38. 
155 Orff's composition was an adaptation, or rather, an interpretation of medieval lyrics which were 

sett to Gregorian musical notation. 
166 In the published case, the Article rcfened to is 25(4). which 1 assume is an error because it deals 

withh the right of the author (or the person he has appointed to exercise his moral rights after his 
death)) to make changes to the work even after having assigned the copyright. This was not an 
issuee in the instant case. 

11 7 Article 25(2) Aw has been revised by An. Vll l Invoeringswet Boek 4 en Tilel 3 van Boek 7 van hel 
nieuwenieuwe Burgerlijk Welhoek, vierde gedeehe. (Slb. 2002. 429). The 'codicil' as a legal instrument 
requiredd to designate the successor in title is no longer mentioned. As the possibility lo use a 
codicill  is now provided for in Book 4 Civil Code on succession, no substantive change has taken 
place. . 

188 See also Seignette 1996, pp. 312-313. 
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validd as to form was judged solely under German law. not under the law of all the 
countriess for which the rights were assigned. It would lead to an unjustified 
limitationn on the protection that the Berne Convention -and following that, the 
Dutchh Copyright Act- purports to give foreign authors and works if a copyright 
ownerr who wants to assign (part of) moral rights in a work must take into 
considerationn the formal requirements of scores of legal systems and possibly 
draww up as many acts.1^ 

Thee outcome of the case was that the German publisher could invoke moral 
rightss in Orff s composition and that the house-version produced bv the record 
companiess did constitute an infringement of these moral rights under Dutch law. 

Variouss questions, which do not necessarily fall under the same conflict rule, 
arisee in this case: 
a)) Is the Carmina Burana (still) a protected work? 
b)) Was Orff the author of the work and/or initial owner of the copyright? 
c)) Did Orff s widow inherit the copyright? 
d)d) Was the assignment of the (moral) rights to the publisher by the widow 

materiallyy valid (e.g.. can economic and/or moral rights be assigned)? 
e)) Was the assignment valid as to form? 
f)) Had the title to the copyright passed from Orff s widow to the publisher?20 

g)) Was there an infringement of copyright? 
Questionn c) is not specific to copyright and belongs to the realm of succession.21 

Sincee the Hague Convention on the Law Applicable to Succession to the Estates 
off  Deceased Persons of 1989 has not yet entered into force, this question is 
decidedd under domestic choice of law for successions.22 Had Orft made a will , its 

199 Verkade. in: Gielen & Verkade 1998, at Art. 25. aant. 4.6. finds it a valid point of view that Art. 
25(2)) Auteurswet should not apply to foreign authors, but that 'the exercise of moral rights would 
thenn depend on the particular legal system of their country' [my translation. mve'|. 

200 Compare the sale of movable goods: the obligations of buyer and seller are governed by the law of 
thee contract. However, the question of what legal act is necessary to effect the transfer of the 
propertyy (is a contract of sale enough, or is a separate act of giving possession necessary?) is 
governedd by the law of the place where the goods were at the moment when the legal act that 
envisagedd the transfer of title took place. HR 3 September 1999 [2000] N1PR 22. 

211 The economic rights usually devolve according to a country's general rules on succession; the 
questionn of who can exercise the moral rights (which in principle continue to exist after the author 
orr performer has died) is sometimes regulaied separately, such as in Art. LI21-2 of the French 
Copyrightt Act (Lot no 92-597 du ler jui/let 1992 relative au code de la propriètè intellectuelle; 
CDP1). CDP1). 

222 Convention on the Law Applicable to Succession to the Estates of Deceased Persons of 1 August 
1989.. From hereon: Hague Convention on Succession. The conflict rules of The Hague 
Conventionn do apply in the Netherlands, by way of the Wet conflictenrecht erjopvolging (Act on 
thee Law Applicable to Succession). Sib. 1996. 457. In Raedecker v. Nederlands Congrescentrum 
(allegedd infringement of moral rights of Dutch painter who died in France) the court recognised 
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formall  validity would have been judged under the Hague Convention on the 
Conflictss of Laws relating to the Form of Testamentary Dispositions.2 

Inn theory, the widow could have invoked copyright not only because she was 
Orfff  s hereditary successor, but because the intellectual property may have been 
partt of the marital community.24 Whether that was the case depends on the law 
governingg matrimonial property, which as far as international instruments are 
concerned,, can be found in the Hague Convention of 1905 and its 1978 
successor.2'' Neither issues of succession nor those relating to matrimonial 
propertyy will be discussed in this stud\ . 

Thee remaining questions can be divided into three groups: those relating to 
contractuall  obligations (d. e); to non-contractual obligations (g): and to copyright 
ass such. i.e.. its "proprietary" aspects (a. b. f) such as existence, scope, duration as 
welll  as assignment. The latter includes the question of which rights are assignable 
andd how an assignment is to be effectuated. This transfer of the intellectual 
propertvv itself can be distinguished from its exploitation through contracts, that is. 
byy way of granting licences of use. 

Questionss relating to contractual obligations whether exploitation licences or 
agreementss on the assignment of intellectual property are concerned- are 
governedd by the Rome Convention on the law applicable to contractual 
obligationss of ] 980.26 a treaty that will be referred to throughout this study. For the 
transferr of intellectual property, by assignment, but particularly by the granting of 
exploitationn licences, the Rome Convention 1980 will prove to be an important 
instrument. . 

Ass for infringement, since this can be characterised as a tort, the rules in the 
areaa of non-contractual obligations will be considered in this study. The 

thee plaintiffs' standing to sue because under I-rench law they were the author's sole heirs. Since 
thee author had died in fiance in 1987.the old umwritien) conflict rule lor succession, i.e.. the law 
off  the country of which the deceased was a national at the time of death (the Netherlands) should 
inn principle have been applied -domicile was sometimes used as the connecting tactor in cases 
wheree the deceased had no real ties with the country of which he or she was a national (Rb. Den 
Haagg 5 September 2001 |2001 ] AMI 6. nr. 1 S i 

2?2? Convention of 5 October 1961; entry into Inrce on 5 January 1964 (40 Contracting Stales 
accordingg to the status report on <www.hcch.net e index.html> [last visited 1 November 2002]). 
Fromm hereon: Hague Convention on Testamentary Dispositions. 

244 In Dutch law. it is assumed that copyright is part of communal property: Gielen & Verkade 1998. 
Auteurswet.. Art. 2. aant. 1. 

255 Convention relating to conflicts of laws with regard to the effects of marriage on the rights and 
dutiess of the spouses in their personal relationship and with regard to their estates of 17 July 1905 
(renouncedd by most signatories). Convention on the Law Applicable to Matrimonial Property 
Regimess of 14 March 1978 (5 signatories, see <www.hcch.net/e/index.html> |last visited 1 
Novemberr 2002]). 

266 The Rome Convention also applies to end-user licences, whether concluded with professional 
partiess or consumers. Consumer contracts and other end-user contracts will not be considered in 
thiss study 
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relationshipp between conflict rules for tort and conflict rules for copyright and 
relatedd rights proper is complicated and will be examined in detail in the last part 
off  the last chapter. 

Inn sum. where the categories of legal relationships to be distinguished are 
concerned,, this study will depart from three principal types of legal relationships 
ass they are recognised in choice of law: contracts, torts and property. From the 
perspectivee of copyright and related rights, the principal questions are: which 
exclusivee right exists in an intellectual creation and for how long (existence, scope 
andd duration): who is considered to own such rights (initial ownership): how can 
thesee rights be transferred (transfer): and what constitutes infringement of 
copyrightt and related rights (infringement). 

Thesee four categories of issues will be distinguished throughout the study. 
Existence,, scope and duration are. in choice-of-law terms, primarily matters of 
property.. So is the question of who initially owns intellectual property, but here 
contractss may play a role, especially in work-for-hire situations. The transfer of 
rightss has both proprietary and contractual aspects. Infringement of intellectual 
propertyy essentially belongs in the tort category, but here proprietary aspects also 
playy a role, since the question of whether there is infringement can of course not 
bee viewed separately from the question of whether a copyright or related right 
existss to begin with, and particularly, what its scope is. 

1.33 Some Words on Terminology 

Thee fact that English has become the lingua franca in legal studies brings along 
somee linguistic difficulties. Inspired as Dutch private law is by French and 
Germann law. the use of some English lerms can prove particularly problematic. 
Thee transfer of property rights is one of them. The reader will understand that as a 
rule,, the legal terms used refer to concepts of civil law (more particularly Dutch 
law),, not common law. 

Wheree the transfer of rights is used, it denotes a general term, covering both 
thee assignment of the intellectual property rights and the granting of (exploitation) 
licences. . 

Ann assignment of right (cession, overdracht, Übertragung) is understood as 
thee complete transfer of rights in the intellectual creation (work, performance, 
broadcast,, phonogram, etc.) from one party to another. It confers on the assignee a 
reall  or absolute right and consequently, the assignor (e.g.. initial copyright owner) 
losess all claims on these rights.2' 

277 Guihault & Hugenholtz 2002, p. 29. 

11 1 



CHAPTERR 1 

AA  licence (concession. licentie. Emrcnimimg von Nuizungsrechte) is defined as a 
contractuall  permission to perform certain acts with respect to the protected 
intellectuall  creation. These acts would constitute infringement of intellectual 
propertyy rights if they were performed without the authorisation of the right 
owner.. The counterpart of the licensee's right of use is the licensor/right owner's 
contractuall  obligation not to enforce the intellectual property with respect to the 
actss permitted under the agreement. 

Onn another note, this study concerns copyright and related rights. The latter 
aree also called neighbouring rights. Both are sub-areas of intellectual property, a 
termm which will mostly be used as a synonym for copyright and related rights. 
Wheree intellectual property is used to indicate the entire field (i.e.. including 
patents,, trademarks, etc.) it should be clear from the context. Another term used to 
denotee copyright and related rights is simply 'exclusive rights." 

Thee term 'copyright' pertains to the rights of authors in their works of 
literaturee or art. 'Related rights" encompasses: the rights of performing artists in 
theirr performances, the rights of record producers in phonograms they produced, 
thee rights of broadcasting organisations with respect to broadcasts and the rights of 
databasee producers with respect to databases they produced. In the latter case the 
suisui generis database right should be distinguished from any copyright in the 
database,, which may also be vested in the database producer. With the exception 
off  the sui generis database right -this is a recognised statutory right throughout the 
EU-- the exclusive rights mentioned feature in multilateral treaties on intellectual 
property. . 

Too indicate the potential subject-matter of the different rights, the general 
termss 'information*  and 'content*  are used. General terms used to indicate the 
subject-matterr of copyright and related rights are: '(protected) subject-matter' and 
'intellectuall  creations". 

1.44 Plan 

Thee structure of this study is as follows. The second Chapter is dedicated to 
providingg a proper picture of the objectives and method of the contemporary 
choice-of-law:: process, including the structure of conflict rules and the principles 
onn which they are based. Since the allocation method is the predominant choice-
of-laww method for identifying the applicable law in Europe and elsewhere, the 
focuss will be on how copyright and related rights fit into that scheme. 

Centrall  to the third chapter is an enquiry into how the treatment of foreign 
authorss and foreign intellectual creations has developed since the first bilateral 
treatiess on intellectual property and how it has been given shape in the multilateral 
conventionss of the present. 

Thee analysis of Chapter 3 will enable the examination of the choice-of-law 
calibree of existing treaties in the area of copyright and related rights, which is the 
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subjectt of Chapter 4. The principal question to be answered in Chapter 4 is 
whetherr these treaties actually lay down conflict rules, or whether it is merely thai 
thee principles on which they are based have a natural affinity with certain 
connectingg factors. It will be argued that -with one exception- intellectual 
propertyy treaties do not prescribe clear conflict rules. 

Thee next step in the quest for suitable conflict rules is to ascertain what the 
policiess are that underlie copyright and related rights and whether they point 
towardss the use of certain conflict rules. In addition, there are certain 
developmentss in the information industries that merit attention when considering 
thee suitability of choice-of-law rules: the com modification of information: the 
possibilitiess that communication technologies offer for massive and instant cross-
borderr distribution and use of works: the concentration of exclusive rights in 
multinationall  conglomerates; the apparent weakening of the position of the 
creatorss and users vis-a-vis publishers, producers and other intermediaries, etc. 
Thee policies of copyright and related rights as analysed in Chapter 5. combined 
withh technological and economic developments, will serve as input for the 
analysiss of Chapter 6. 

Inn Chapter 6. it will be examined which of the four principles that are at the 
heartt of modern choice-of-law rules are best suited for copyright and related 
rights.. A major issue to be addressed is whether the fact that copyright and related 
rightss law are increasingly based on utilitarian grounds rather than on justice-
considerationss should have any consequences for the applicable law. 

Anotherr important question is if and how the protective streak that most 
copyrightt and performer's rights law have towards the creator or performer -
especiallyy with regard to the ill-considered transfer of rights- should be 
accommodatedd in a conflict rule. 

Inn Chapter 6 it will also be elaborated how the generally accepted choice-of-
laww rule for most copyright issues, namely the lex protectionism can be given a 
basiss in modern conflicts law without reverting to old-fashioned notions of 
territoriality.. Finally, it will be considered how issues of infringement in the 
digitall  environment could be addressed. 

Thee research for this book was completed on November 1st, 2002. 
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Chapterr 2 

Characteristicss of the Choice-of-Law Process 

2.11 Introduction 

Inn a study devoted to appropriate choice-of-law rules for contemporary copyright 
andd related rights, it helps to have a reminder of what the objectives of choice of 
laww are and what the distinguishing features of the dominant method -the 
allocationn method- are. More importantly, it will help to put in perspective 
commonn place notions about the applicable law for intellectual property. As we 
shalll  see in Chapter 3. these notions have developed simultaneously with, but 
largelyy outside, the allocation method. They have their basis in the territorial view 
off  intellectual property, the awkward position of foreign authors in national 
copyrightt laws that results from it and the remedies developed by way of 
multilaterall  treaties against discrimination of foreign authors. 

Moree often than not. the issue of the applicable law in copyright matters is 
treatedd exclusively within the framework of international conventions on 
copyrightt and related rights, from the 1886 Berne Convention to the 1996 W1PO 
treatiess on copyright and performances and phonograms. But the basic 
characteristicss of these conventions do not immediately bring to mind associations 
withh choice-of-law rules. Their shared essentials, i.e., a minimum of protection by 
wayy of substantive provisions, coupled with national treatment of foreign creators 
orr creations, are testimony to what was in the past (that is to say: well over a 
hundredd years ago), the preferred solution in international intellectual property 
generally.. This solution is in part harmonisation of national substantive copyright 
laws.288 in part harmonisation of (domestic) laws on aliens as far as intellectual 
propertyy is concerned. 

AA more detailed analysis of the position of foreign authors, both before and 
afterr the rise of international copyright instruments, is the subject of Chapter 3. 
Thatt will be followed by a chapter devoted to the determination of the choice of 

288 Strictly speaking intellectual property treaties do not harmonise national laws, because contracting 
partiess are not required to give their own creators creations the minimum protection that the 
treatiess provide for. But in practice the substantive provisions in international instruments also 
formm the minimum protection provided for in domestic laws. See Chapter 3. 
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laww calibre of the Berne Convention and subsequent copyright and neighbouring 
rightss treaties. 

Thiss Chapter is dedicated largely to the objectives and development of choice 
off  law (Paragraphs 2.2 and 2.3) and the characteristics of the allocation method 
(Paragraphh 2.4). This is the dominant choice-of-law method in Europe and mosi 
otherr countries. The allocation method, as originally conceived by Savigny (1779-
1861).. is based on the premise that all legal relationships can be divided into 
categories,, for example issues relating to property oi' immovables, or succession. 
orr contractual obligations. The assignment of a suitable connecting factor for 
everyy category (e.g.. the location of the property, nationality or last habitual 
residencee of the deceased, place of performance of a contract or place of 
establishmentt of the characteristic performer) leads to identification of the 
jurisdictionn whose law should be applied. 

Thee allocation method has been substantially modified since its inception. 
However,, the basic idea that one should take the legal relationships as a starting 
pointt and not the territorial scope of a (domestic) rule of law, still stands. 

Becausee the principal traits of the international copyright system developed in 
thee course of the 19th century, some attention will be given to Statutist theory, 
whichh was the dominant approach to choice of law in most countries for the better 
partt of the 19th century (Paragraph 2.3). The Statutist approach is not to take a 
legall  relationship and find the applicable law. rather it starts at the other end: il 
seekss to ascertain the spatial reach of a certain rule of law. As we shall see in 
Chapterss 3 and 4. the Statutists" way of thinking is persistent in copyright, 
especiallyy in the tenet that copyright is 'territorial". 

Thee focus on unilateral conflict rules as opposed to the allocation method's 
focuss on multilateral conflict rules, has made a comeback in the shape of priorin 
ruless (see Paragraph 2.4.3). These rules together with the public policy doctrine 
servee as devices to adjust unwanted results of the application of normal 
multilaterall  conflict rules. These escape mechanisms will be discussed in 
Paragraphh 2.4. after a review of the structure of multilateral conflict rules and their 
underlyingg principles. Paragraph 2.5 contains the conclusions of this Chapter. 

2.22 Objectives of Choice of Law 

Inn a very general sense, the function of choice of law is to provide an efficient and 
justt solution for situations in which the law of more than one country would be 
eligiblee lor application, due to the international aspects of the case at hand. Such a 
solutionn is needed to accommodate cross-border social and commercial 
intercourse.. It should accommodate demands of utility, legal certainty and 
substantivee justice. 

Considerationss of utility and legal certainty are incorporated in the quest for 
decisionall  harmony, or uniformity of result. This has always been the central 
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objectivee of the allocation method. That the choice-of-law process should also 
yieldd a result that is just, from the perspective of the individual parties involved, is 
aa relatively novel idea. 

2.2.11 DECISIONAL HARMONY 

Traditionally,, the goal of an efficient solution to choice-of-law problems is 
incorporatedd in the notion of decisional harmony. Simply put: if all states adhere 
too the same conflict rules or principles, every dispute will be subject to the same 
(substantive)) law regardless of where a claim is brought or a dispute arises. This 
contributess to legal certainty for parties involved, because they will be able to 
predictt which law governs their relationship. In theory at least, decisional 
harmonyy has two other important beneficial effects: it discourages forum shopping 
andd prevents limping legal relationships.2Q 

Off  course these advantages only fully materialise in an ideal Savignian world. 
Al ll  jurisdictions involved must share the same conflict rules. These choice-of-law 
ruless must address well-defined categories of relationships and have clear 
connectingg factors. In addition, courts should have littl e or no opportunity to get 
roundd the outcome of the selection process by using an escape device such as 
publicc policy or priority rules. 

2.2.1.2.2.1. J Forum Shopping 

Plaintiffss may shop around for a court that they expect will apply a law favourable 
too their case. But if all fora were to apply the same choice-of-law rules. the\ 
wouldd apply the same rules of substantive law and there would be decisional 
harmony.. In theory it would not matter where a plaintiff brought the claim. In 
practicee of course decisional harmony alone is unlikely to prevent forum 
shopping,, since parties can favour particular courts for a number of reasons. The 
expectationn that a certain law will be applied is only one of them. 

Forr instance, in the past years Dutch courts have been a popular forum for 
patent-infringementt claims brought by and against foreign companies, because 
locall  courts have been quite willing to issue cross-border injunctions, at least until 
recently.300 These injunctions can be relatively easily enforced in most of Europe 

299 De Boer 1996b, pp. 283-290. 
300 The Hague ( nun -which on the basis of An. SO Rijksoctrooiwet 1995 (Dutch Patent Act) has 

exclusivee jurisdiction over most patent litigation involving Dutch or European patents within the 
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onn the basis of the Regulation on Jurisdiction/1 which replaced the Brussels 
Conventionn 1968.': and the Lugano Comention on Jurisdiction and Enforcement 
off  Judgements. In product liability cases, the willingness of American juries to 
awardd large amounts of damages combined with local attorneys" ability and 
willingnesss to work on a no cure no pay basis, makes US courts attractive fora."' 

Otherr reasons to favour one forum over the other may be the expediency of 
proceedings,, the cost of litigation, language and advantages in procedural law 
(sincee the forum applies its domestic rules of procedure to a case). 

Inn short, decisional harmony in choice of law does not necessarily have a 
significantt effect on the practice of forum shopping. A more direct way to reduce 
forumm shopping would probably be to limit the number of courts that have 
jurisdiction. . 

2.2.2.2. J .2 Limping legal Relationships 

Decisionall  harmony can help prevent so-called limping legal relationships. 
Relationshipss 'limp" whenever the legal position of parties varies when considered 
fromm the viewpoint of different legal systems. For example, under the law of one 
countryy an author's illegitimate child may be the heir (and inherit copyright upon 
thee author's death) while under the law of another State off-spring born out of 
wedlockk do not inherit. If all states were to use the same criterion to determine the 
laww that governs the question of capacity to inherit -for example, the law of the 
countryy where the deceased had her or his last domicile- the late author's child 
wouldd not find that in one country he or she can exploit the copyright in the 
parent'ss works, while in another country another person is recognised as copyright 
owner. . 

Anotherr example concerns ownership of works made for hire, an increasingly 
importantt issue as more and more works such as databases and software are 
producedd by companies (more precisely: their employees) and exploited 

Netherlands-- has restricted this practice, in the C'oun of Appeals ruling of 23 April 1998 |1998| 
IERR 30 [Expandable Grafts Partnership ei at. v. Boston Scientific et al); see also Pres. Rb. Den 
Haagg 26 August 1998 [1999] BIE 16 (Searle et al. v. MSD et. al). On jurisdiction and cross 
horderr injunctions, see: Biïnkhof 2000 and 1995: Hoyng 2000; Meybom & Pitz 1998: Van Nispen 
20000 and 1998. 

311 Council Regulation 44/2001 on jurisdiction and the recognition and enforcement of judgments in 
civill  and commercial matters. OJ EC 2001. L12. Referred to as 'Regulation on Jurisdiction' from 
hereon. . 

322 Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters. 
Brusselss 27 September 1968. Of the EU Member States. Denmark is not bound by the Regulation, 
butt only by the Brussels Convention. 

333 Juenger1999.p.7. 
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internationally.. Under Dutch and US copyright law the employer is invested with 
copyrightt in works made by employees in the course of their duties/4 As a result, 
corporatee persons in their capacity as employers, can be owners of initial 
copyright.. In Germany35 and in many other countries however, the initial 
copyrightt owner must by definition be a physical person, since only a physical 
personn can actually create a work and thus be an author. A corporation or other 
legall  person cannot, therefore, own the initial copyright in works created by 
employees. . 

Fromm an international perspective, an employer and his employees may find a 
shiftt in their position as copyright owner(s) with regard to the same work; in this 
respectt their relationship is 'limping'. A Dutch company that wants to exploit the 
intellectuall  property in works created by its employees could assume that it owns 
thee rights world-wide, but it may find that under German law it cannot exploit the 
intellectuall  property as it wishes without the employee's consent. 

Iff  all countries were to follow a common rule. e.g.. that the law of the country 
wheree the employee habitually carries out his duties governs the question whether 
thee employer or employee has initial ownership of copyright, the problem appears 
too be solved. Such a uniform rule would not only create more certainty for 
emploverss and employees, but also for subsequent acquirers downstream from the 
initiall  copyright owner. 

Onee might argue that, in practice, employers will have secured copyright 
throughh clauses in employment contracts, so that there is no 'limp' to speak of. 
Butt of course the question of exactly which rights have been acquired by the 
emploverr depends on whether the contract is valid to begin with, on which rights 
cann be and have been assigned, etc. The applicable law for these issues may not be 
thee same under national choice-of-law rules. Decisional harmony -this time 
achievedd through uniform acceptance and application of a conflict rule, for 
example,, for the validity and scope of (copyright) transfers alike- would ensure 
emploverr and employees stable positions and advance legal certainty for third 
partiess who seek authorisation for the use of the work involved. 

Thee quest for decisional harmony has not been very successful because it not 
onlyy requires that all states adopt the same conflict rules, but also that their courts 
applvv them in a uniform manner. Even though decisional harmony has been a 
primaryy objective of choice of law for at least a century and a half, there is littl e 

344 Unless emplover and employee have agreed otherwise: An. 7 Auteurswet, Sec. 201 sub h US 
Copyrightt A a (17 USC §§ 101-810). 

355 Fromm & Nordemann 1998 at §7. 

19 9 



CHAPTERR 2 

reasonn to assume that it will ever be attained at a substantial level.36 The relatively 
smalll  numbers of parlies to the various Hague Conference treaties are indicative in 
thiss respect.'" 

]tt is unlikely that all states will ever agree on conflict rules for all areas of 
privatee law. if only because notions of what belongs to the realm of private or 
publicc law differ. Even if states were to agree, one can hardly expect that such 
conflictt rules will be interpreted and applied in a uniform manner, particularly if -
ass is the case with most choice-of-law treaties- there is no single body that has the 
ultimatee authority to interpret its provisions.35. 

Anotherr factor that complicates the quest for decisional harmony is that the 
allocationn method has never become the sole choice-of-law method practised. 
Particularlyy in the United States, where conflict of laws is a state rather than 
federall  matter, there is a plurality of methods. Since the 1960's, governmental 
interestt analysis has been especially influential and has caused major changes to 
classicc American choice of law and in a few states has virtually replaced it.?1 

2.2.1.32.2.1.3 European Developments 

Evenn among countries sharing the same method, such as the Member States of the 
Europeann Union, achieving decisional harmony is a formidable task. Since the 
19977 Treaty of Amsterdam came into effect 1 May 1999. a new Article 65 of the 
ECC Treaty explicitly mentions the task of the EU in harmonisation of private 
internationall  law.40 Before the Treaty of Amsterdam, harmonisation of private 
internationall  law at the EU level took place through conventions on the basis of 
Articlee 293 (ex 220) EC Treaty. Since then, the EU institutions have an 

366 Symeonides in his General report of the 1998 International Congress of Comparative Law 200U. 
givess an overview of the recurrent tug of war between legal certainty (served by decisional 
harmony)) and flexibilit y (necessary among other things to achieve substantive justice). 

377 Cf. De Boer 1993b. pp. 1-13. Of the 18 Hague Conventions on applicable law concluded since the 
Secondd World War. b are not yet in force. Most others have between 3 and 19 signatories. The 
Conventionn on the Conflicts of Laws relating to the Lorm of Testamentary Dispositions of 1961 is 
relativelyy successful, with 40 contracting stales. See <www.hcch.net/e/conventions/index,html-
[lastt visited 1 November 2002]. 

388 The Brussels Convention 1968 is an exception, since the European Court of Justice rules on its 
interpretation.. In the near future European instruments will increasingly be in the form of EL-
regulationss (like the recent Regulation on Jurisdiction) and thus automatically be subject to the 
Europeann Court of Justice's jurisdiction, 

399 For a recent review of changes in conflicts law in the LIS. see Peterson 2000, pp. 413-444. 
400 Trb. 1998. 11. Article 73 M (currently Art. 65 EC) juncto An. 73 O Treaty of Amsterdam provide:-

thatt any private international law-hannonisation proposal voted upon before May 1st 2004 
requiress a unanimity vote in the Council: after that date a qualified majority suffices. 
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independent-- more broadly defined role to play. They can further unification and 
harmonisationn of national private international law using regulations or directives, 
orr other Community instruments (recommendations, resolutions).41 

Recentt EU regulation tends to deal with jurisdiction and recognition rather 
thann applicable law. New instruments include the Regulation on jurisdiction and 
enforcementt in matters of matrimony and parental responsibility (in force since 
Marchh L 2001 )4: and -based on the Brussels Convention 1968- the already 
mentionedd Regulation on jurisdiction and the recognition and enforcement of 
judgmentss in civil and commercial matters (in force since 1 March 2002). 

Inn its fiftv  odd years of existence, the EU has not been able to produce a 
coherentt set of choice-of-law rules for an important area such as non-contractual 
obligationss (torts, unjust enrichment). This area of conflicts law is particularly 
relevantt for copyright and related rights, because an infringing act could be 
categorisedd as a tort. Initially planned to be incorporated in what became the 
Romee Convention of 1980, the drafting of conflict rules for non-contractual 
obligationss ('Rome 11') has been a work in progress since the late 1960's. The 
GroupeGroupe europeen de Droit International Privé (GED1P; European Group for 
Privatee International Law) presented a draft in 1998 for a European Convention on 
thee law applicable to non-contractual obligations.4- This proposal has been 
consideredd by the European Commission in its 'preliminary draft proposal' for a 
Romee II Regulation.4"3 

Thee proposed draft attracted mixed criticism during a first consultation round 
inn the autumn of 2002. The business community especially, argued that the Rome 
III  Regulation should not extend to intellectual property.4" When the EU will have 
harmonisedd rules on choice of law for torts is still uncertain, even though Rome 11 

411 The precise extern of the EU"s authority in the area of private international law, particularly as to 
thee instruments that can be used, is still debated, see: Basedow 2000; Boele-Woelki 2000 and 
1999;; Fallon & Hancq 2000, pp. 172-177; Kessedjian 2000, pp. 331-335; Remien 2001; Thoma 
2002. . 

422 Regulation 1347/2000. OJ EC 2000 LI 60 pp. 19-36. 
433 For a discussion of the proposal, see Fallon 1999. From hereon the proposal will be referred to as: 

GEDIPRomeUU proposal. 
444 Preliminary Draft proposal for a Council Regulation on the law applicable to non-contractual 

obligationss of May 2002. available at: <europa.eu.inlcomm/iustice home/unitcivil/consultation 
indexx en.htm> |lasi visited 1 November 2002]. From hereon cited as 'Preliminary Draft Rome II 
regulation". . 

455 See the 'Follow-up of the consultation on a preliminary draft proposal for a Council Regulation on 
thee law applicable to non-contractual obligations ("Rome II") ' and comments at <www.europa. 
eu.ini'comrtviusticee home/index_en.htm> [last visited 1 November 2002]. 
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shouldd have been completed before 1 May 2001.4|1 The Commission plans to 
presentt a revised proposal in the course of 2003. 

Thee EU difficulties in drafting common choice-of-law rules for torts illustrate 
thee difficulty of achieving decisional harmony. If the Member States of the EL'. 
despitee their longstanding co-operation in economic, social and political matters, 
theirr considerable common legal roots and their mutual interest in harmonisation. 
requiree such a length) process to agree on choice-of-law rules for an area as 
importantt as non-contractual obligations, it is unrealistic to think that decisional 
harmonyy will be achieved at the global level any time soon.4' Of course, this is not 
too say it is not a goal worth stmino for. especially since modern communication 
technologiess have allowed for such a substantial increase of cross-border activity 
inn the supply and use of information sen ices and goods. This in turn means a rise 
inn the potential number of cross-border torts, not only in the area of intellectual 
property,, but also with regard to advertising law. unfair competition etc. 

2.2.22 SlJBSTANTIVK JUSTICE 

Inn Europe, the call to accommodate substantive values in choice of law became 
loudestt in the 1960"s and 1970's. following earlier and more radical objections in 
thee US against the neutral, hard and fast choice-of-law rules that the goal of 
decisionall  harmony required.4S 

Traditionally,, the allocation method, with its orientation towards selecting a 
jurisdictionn rather than on the result a choice produces, was considered as serving 
justicee at an abstract level (so-called conflicts jus r ice).  ̂ Following its basic 
assumptionn that all legal systems are equal, domestic conceptions of material or 
substantivee justice must be regarded as equally valid. That in turn means that a 
choicee between jurisdictions cannot be based on considerations of substantive 

4bb According lo the 'Vienna Action plan": 'Council and Commission Action Plan on the 
implementationn of the provisions of the Treaty of Amsterdam with regard to an area of freedom, 
securityy and justice of 3 December 1998". OJ EC 1999 CI 9 1. 

44 7 The European Croup on Prnate Internationa] Law. at its 1999 Oslo meeting, called upon the EC 
too favour a solution developed in a wider international iramework and to adopt appropriate 
proceduress lo ensure the realisation of this objective, when considering action in the field of 
choicee of law or jurisdiction, <www.drt-ucl.ac.be/gedip gedip-reunions-9t.htm> [last visited 1 
Novemberr 20021. 

488 De Boer 1990b, pp. 3 5. for accounts of the increased accomodation of substantive justice in 
choicee of law see: Audit 1998: De Boer 1996b. id. 1994 and 1993c: Juenger 1999; Pocar & 
Honoratii  2000. pp. 2X4 el set].: Symeonides 2000, pp. 22 et seq. On law and economics in private 
internationall  law. see: Guzman 2000. 

499 Conflicts justice is a notion elaborated upon particularly by Kegel 1995. pp. 106-108. 
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justicee in individual cases. Justice in the abstract is served because the neutral 
confl ictt rule identifies the proper jur isdict ion in the standard case, particularly 
throughh the use of the appropriate connecting factor for each type of legal 
relationship. . 

Thee widely accepted contemporary v iew is. as Symeonides aptly summarises. 
thatt 'a judge's duty to resolve disputes just ly and fair ly does not disappear the 
momentt the judge encounters a case wi th foreign elements. Resolving such 
disputess in a manner that is substantively fair and equitable to the litigants should 
bee an objective of PlL as much as it is o f internal law. 'M 

Suree enough, in practice the judic iary do strive for a result that is just in their 
(particular)) view. As traditional confl ict rules in theory leave litt le room for 
considerationss o f substantive just ice, courts have been creative in their application 
andd interpretation of choice-of-law rules. This includes the use o f escape devices 
suchh as the public policy exception. 

Thee call for the accommodation o f substantive justice and the corresponding 
levell o f f lexibi l i ty that choice-of- law rules need, has not gone unheeded. 
Increasingly,, traditional multi lateral confl ict rules are revised or replaced by ones 
thatt do reflect the need to achieve substantive justice.51 This change is particular!) 
clearr in areas of private law that have undergone the most profound process of 
socialisationn (Sozialbindung, vermaatschappelijking). 

Inn substantive private law. it has become a matter o f legislative pol icy to 
protectt people who are relatively vulnerable in their relationship to (contractual) 
counterparts,, such as children, consumers and employees. This has led to 
restrictionss on the freedom of disposition in contractual matters.52 e.g.. in the 
black-- or grey listing o f (potential ly) onerous conditions o f sale of goods and 
servicess to consumers. Or. to give an example from the copyright f ie ld, in the 
authorr and performing artist's unalienable right to equitable remuneration for 
exploitationn of their creative efforts through the rental o f f i lms or sound 
recordings,, in case they have assigned their rental right to a f i lm- or record 
producerr (Ar t . 4 Rental and Lending directive).5 

Thiss type o f ' interference' o f public policy goals in private law has left 
correspondingg marks on private international law. For instance, where the 
contractuall freedom of disposition has been curbed (e.g., in employment and 
consumerr contracts), so has the freedom to choose the applicable law. In addition. 

500 Symeonides 2000, p. 45. 

511 De Boer 1996b. pp. 290-296: Symeonides 2000. pp. 46-60 

522 Conversely, in areas ol (substantive and procedural) private law where freedom of disposition has 
increased,, persons concerned tend to gain a corresponding right to choose the applicable law. See 
Paragraphh 2.4.2.2 on party autonomy. 

533 Directive 92/100/EEC. OJ EC 1992 L346/15. 
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speciall  allocation rules have been developed that accommodate the protective 
functionn of. for example, labour and consumer law {so-called functional 
allocation,, see Paragraph 2.4.2). 

2.33 The Development of Choice of Law 

Thee history of the conflict of laws predates the invention of the printing-press. 
Roughlyy speaking, from the late Middle Ages to the late 19th century the 
prevailingg doctrine in continental Europe was the so-called Statutist theory. 
Statutistss endeavoured to find rules that would determine the (extraterritorial 
scopee of domestic rules of law. which in essence was a unilateralist method of 
determiningg the applicable law. 

Inn the second half of the 19th century a shift of paradigm took place under the 
influencee of the German scholar Savigny. His allocation method is a multilateral 
approach.. The starting point in the allocation method is not the territorial scope of 
domesticc rules of law. but the nature of a legal relationship. As has been said 
above,, this method has come under fierce criticism mainly because it cannot 
deliverr the uniformity of result it promises and does not allow for considerations 
off  substantive justice. Neither does the allocation method take account of the 
particularr interests states may have in seeing their law applied.M 

Inn the first decades of the 20th century, a multilateral method based on Beale's 
vestedvested rights theory was dominant in the United States, which like the European 
allocationn method had as its principal objective decisional harmony. The vested 
rightss theory shone through in the hard and fast choice-of-law rules of the (first) 
RestatementRestatement of the Law of the Conflict of laws (1934). The inflexibilit y of these 
rules,, combined with the influence of Legal Realism, caused a more extreme 
reactionn against the multilateral approach in the US than elsewhere. Especially 
fromm the 1950's onwards different alternatives were put forward." of which 
governmentalgovernmental interest analysis gained the most influence. Interest analysis, first 
elaboratedd by Brainerd Currie. starts with the assumption that every court has a 
dutyy to implement the policies of the forum state. There is only room for the 
applicationn of the law of a foreign state if that state has an interest in having its 

544 On the history of private international law up to the late 19th century, see Kollewijn 1937, on 
subsequentt developments, see Steenhoff 1994. 

555 Consistent with the anti-rule attitude that flowed from Legal Realism, alternatives put forward 
weree mainly 'approaches', i.e.. a set of principles or prei eren ces that the judiciairy is supposed to 
usee when deciding an international case, for a short history see: Symeonides 2000, pp. 23-24; 
Petersonn 2000, pp. 418-423. 
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policiess upheld in the dispute at hand while the forum state does not.56 It shares 
withh Statutist theory the unilateral approach, i.e.. the focus is on determining the 
(extraterritoriall  scope of domestic rules of law. 

Evenn though in most American States, interest analysis has not replaced the 
multilaterall  method, it has heen very influential and is reflected in the Restatement 
ofof the Law of the Conflict of Laws {Second. 1971). In the general principles of the 
Restatement,, factors lisled as relevant to the choice of the applicable law include 
thee relevant policies of the forum state and of other interested states and the basic 
policiess that underlie a particular field of law. 

Thee specific choice-of-law rules that the Second Restatement contains for 
variouss issues (torts, contracts, etc.) are based on the idea that the choice-of-law 
processs must identify the state with the most significant relationship to the issue at 
hand.. This is done through a number of rebuttable presumptions, e.g., that the state 
wheree a (personal) injury occurred has the most significant relationship with the 
case. . 

Whilee various choice-of-law methods co-exist in the United States today 
(somee states adhere to governmental interest analysis, some to the Restatement 
Second,, a few still cling to the Restatement First, others have adopted a mix).5' in 
Europee the allocation method predominates, albeit in variations that reflect local 
colourss and taste. 

Inn the following paragraphs, a closer examination will be mounted of both the 
Statutistt theory and the allocation method, since the international copyright system 
formedd against the backdrop of the transitional phase from Statutism to the 
allocationn method in the second half of the 19th century 

2.3.11 STATUTIST THEORY 

Thee term 'Statutist theory' does not refer to one particular theory of the conflict of 
laws,, but to methods and solutions that were mostly developed in medieval Italy, 
sixteenthh century France and seventeenth century Netherlands. What Statutists 
sharedd is the concept that the applicable law must be determined by looking at the 
spatiall  reach of a certain rule of substantive law: over which (cross-border) legal 
situationss does it claim application? The legal rule, not the legal relationship, is 
thee point of departure in Statutist theories. 

Thee lively flow of persons and goods between medieval Italian city-states 
causedd Italian scholars to address the question of if and when the law of one city-

566 Peterson 2000. pp. 41 S^12<). 
577 Peterson 2000. pp. 422-423. 
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statee had cross-border effects and whether a particular law of a city-state applied 
too foreigners that found themsehes within its territory, for answers to these 
questions,, scholars looked to the corpus inn's civilis. since this 6th century 
collectionn of Roman law was shared by the city-states/' 

Althoughh the Italian scholars did not construct a comprehensive choice-of-law 
method,, a number of the principles they developed have had a long-lasting effecl 
onn private international law. The notion that the law of the state whose court 
adjudicatess a case (lex fori) governs rules of procedure, tor instance, was accepted 
thenn as it is now. Equally, the lex rei sitae, i.e.. the law of the place where an 
objectt is situated, continues to be a common choice-of-law rule. The locus regit 
actumactum principle, i.e.. that the form of a legal act is to be judged by the law of the 
placee where it look place, was also known to Statutists and has remained an 
importantt principle in later centuries."*1' 

16thh century French jurists, such as Dumoulin and D'Argentré. re-organised 
andd systemised the Italian accomplishments. A well-known French doctrine is that 
whichh classifies rules of private law into three categories:"" 

RealReal statutes, i.e.. laws relating to objects (e.g.. immovables). These were 
deemedd territorial in scope and thus governed any issue concerning objects 
situatedd within the territory. 

-- Personal statures, i.e.. laws that deal with the state and capacity of persons. 
Thesee included rules defining someone's legal capacity and rights and 
obligationss as a parent, child, spouse, etc. Issues in these areas were governed 
byy the law of the person's domicile, i.e.. the place where someone stays on a 
regularr basis and which is the centre of his or her social and economic 
activities. . 

-- Mixed statutes: as its name suggests this category contains laws that address 
bothh persons and objects. 

Sincee it was a residual category, it was the most problematic of the three. There 
wass no general consensus on whether all mixed statutes should be governed by the 
principlee of territoriality. The French scholar d'Argentre -whose work was 
popularr in the Lowlands, but not so much in his native fiance61- seems to have 

588 Van Brakel 1950. pp. 18-19: Kosters 191 7, pp. 7-8. 
599 NuBbaum 1932. pp. 86-87. 
600 Considering that the Stalinist method was developed over a period of centuries in different 

countries,, the description uiven here is evidently a considerable simplification 
611 Banin 1935,pp.143-144. 
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favouredd the territorial approach.62 Others argued that mixed statutes that 
predominantlyy addressed persons, should in their application follow the person.6' 

Exampless of all three types of statutes can be found in the Dutch Wet 
AlgemeneAlgemene Bepalingen of 1 829 (General Provisions Act. or Wet AB). which is still 
inn effect. Articles 6. 7 and 10 of the Wet AB are inspired by Article 3 of the French 
CodeCode Civil, which is also still in effect. Article 6 Wet AB prescribes that Dutch law 
iss binding upon Dutch nationals at home and abroad where the legal capacity and 
statuss are concerned (personal statute). Article 7 states that in respect of real 
property,, the law of the country where the property is situated is the applicable 
laww (lex rei sitae, real statute). Article 10. which states that the form of acts shall 
bee governed by the laws of the country or place where the act takes place, can be 
tracedd back to the Statutist criterion with respect to mixed statutes. 

Thee next stage in the development of Statutist theory took place in the 
Netherlands.. Whereas the Italians had focused on conflicts of laws between city-
statess and the French on conflicts of laws between provinces, the Dutch addressed 
conflictss of law at the international level.64 The most renowned of the seventeenth 
centuryy Dutch school were Voet the elder and the younger and Huber. They 
showedd a profound interest in the (territorial) scope of rules of substantive private 
laww in relation to the sovereign state. In short, they asked themselves on what 
groundsgrounds foreign law was to be applied. The Dutch school held that a state's 
sovereigntyy entails that all persons and objects within a state's territory are subject 
too its laws. A sovereign state cannot be under any obligation to apply foreign law 
inn its own territory. 

Recognisingg that international traffic and commerce can call for the 
applicationn of foreign law. Voet Sr. argued that the basis for doing so must be 
foundd in courtesy (comity) that States observe towards each other.65 This 'comitx 
doctrine'' lost its significance in 19th century burope. particularly as Savigny's 
theoryy gained influence.6'1 In the United States, it influenced conflicts of laws for a 
longerr period, largely through the work of Story (1834)' 

Thee notion that conflict of laws is national law. was accepted by many in the 
latee 19th century and is commonplace today. This is not to everyone's liking. 
Frankensteinn exclaimed after having established that 19th century choice of law is 
nationall  law: 'On avail substitué a la territorial it ê du droit materiel la 

622 Strikwerda 2000a, pp. 35. Compare with NuBbaum (1932, p. 303) who argues that d'Argenté 
supportedd domicile of the owner for movables and Kosters 1917. pp. 704-705. 

633 Bar 1862, pp. 20-40: Kosiers/Dubbink 1962, pp. 17—43. 
644 Banifol 1949, p. Vi. 
655 Kosters 1917. pp. 9-11. 
666 Kosters 1917, pp. 12-13: NuBbaum 1932, pp. 23-24. 
677 Pontier 1997, pp. 134-140 
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tenritorialitétenritorialité des normes de conflh, rësuhat bien maigre de 600 ons de travail et 
dede devotion de umi d'hommes illustres. *s 

Inn the past decades. Statutism has made a comeback of sorts, not onlv in the 
Unitedd States with the advent ol"governmental interest analvsis (see Paragraph 
2.3).. but also in States following the allocation method. There, so-called 'neo-
statutism'' is reflected in scope rules and in priority rules (see Paragraphs 2.4.1 and 
2.4.33 respectively). 

2.3.22 THE ALLOCATION MLTHOD 

Byy the late 19th century, the Statutist system in Europe had begun to give wav to 
Savigny'ss allocation method. In the second half of the 19th century, it had to 
competee with the conflict-of-laws doctrine that has become known as the 
Romanistt School, of which Italian scholar and politician Mancini was the central 
figure. . 

Thee Romanist approach was based on a distinction between personal and 
territoriall  laws. The former category was closely associated with a person as 
citizenn of a nation, the latter was composed of laws aimed at guaranteeing public 
orderr and decency and did not warrant application outside a nation's borders. 
Accordingg to Mancini. choice of law was part of international law. so states were 
obligedd to respect a person's national law (for most family matters, succession, 
etc.).. The Romanist school remained influential particularly in Italy and France 
intoo the 20th century, but by the end of the 19th century Savigny's ideas had 
becomee dominant in Germany. Austria-Hungary and elsewhere in Europe.6" 

Savignyy belonged to the school of jurists who felt that (private) law is not 
'made77 by the legislature, but emanates from the Volksgeist. It is merely to be 
elaboratedd and shaped in positive law.70 His 1849 theory is based on the 
assumptionn that all Christian order societies share a common legal foundation (i.e.. 
thee reception of Roman law) and that this enables the solution of conflict of laws 
issuess through uniform rules at the regional and international level. 

Savignyy held that every legal relationship has a 'Sitz' (a sort of natural seat). 
Thee objective of his method was to direct every (international) legal relationship 
'home'' to where it has its natural seat. i.e.. to the legal system with which it is 
deemedd to have the closest connection. 

688 Frankenstein 1950, p. 1 
699 Guizwiller 1932. p. 49. 73: Weiss 192?, pp. 381-383; Bartin 193.\ pp. 156 et seq.; Strikwerda 

2OO0a,p.. 20. 
700 Strikwerda 2000a, pp. 18-19. 



CHARACTERISTICSS OF THE CHOICE-OF-LAW PROCESS 

Too achieve this, legal relationships are divided into major categories, e.g.. those 
thatt deal with family relations, real property, or contractual obligations. For each 
(sub)categoryy a connecting factor is selected that is thought to refer to the national 
legall  system with which in a normal typical case the relationship may be deemed 
too be the most closely connected. 

Forr matters dealing with the status and capacity of persons. Savigny claimed 
thatt the domicile of a person would typically indicate the legal system most 
closelyy connected, since by choosing his domicile a person expresses the will to 
complyy with local law. 

Forr all relationships that involve more than one person, he proposed that the 
closestt connection may be established through one of four connecting factors: 
domicilee of parties involved, place where an object is situated, place where an 
eventt or legal act took place, or place of the forum. For instance, in matters of 
inheritancee the domicile of the testator at the time of death was to be the 
connectingg factor. For movable and immovable property the law of the place 
wheree the property is situated is viewed to be the most closely connected (which 
correspondss to the Statutist's lex rei sitae). For contractual obligations, Savigny 
arguedd that the place of performance should be the connecting factor.71 Cases of 
tortt were to be governed by the law of the forum. (In Savigny's day a tort usually 
correspondedd with a delict, i.e.. a criminal offence, and since the courts can only 
applyy their own criminal law. it follows that if the case concerns a tort, they 
shouldd do the same).72 

Savigny'ss conflict rules are neutral and abstract. Abstract, because the 'centre 
off  gravity' of an individual case is decided beforehand with the aid of objective 
connectingg factors. Whether an actual case is. in reality, most closely connected 
withh the law indicated by the connecting factor is not relevant. His rules are also 
neutral,, because they can in principle result in the selection of any local law. 
regardlesss of its content. Thus, in the traditional theory, uniformity of result and 
legall  certainty come before substantive values. The orientation of the selection 
processs is on jurisdictions, not on the content of laws. 

2.44 Characteristics of the Present Day Allocation Method 

Sincee the days of Savigny. the allocation method has undergone significant 
changes.. The point of departure -identifying the legal system with which a legal 
relationshipp has the closest connection- remains, but less abstract conflict rules 

711 Kosters 1917, p. 743. 
722 Kosters 1917, p. 791. 
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havee been developed and considerations of policy and substantive justice are now 
explicitlyy recognised. In this Paragraph, the main features of the contemporary 
allocationn method will be described: the structure of conflict rules, the principles 
underlyingg them and the instruments used to adjust the outcome of the selection 
process. . 

2.4.11 TYPES OF CONFLICT RULES 

AA difference that has already been referred to above is between multilateral and 
unilateralunilateral conflict rules. The former are the essence of the allocation method and 
identifyy the applicable law from among a(ny) number of legal systems. The latter 
-alsoo called scope rules- only reflect the claim to application of a specific (rule of) 
law.. e.g.. Article 6:247 of the Dutch civil code for instance, states inter alia that 
thee Civil Code's rules on general terms and conditions apply in case of contracts 
concludedd with consumers that are resident in the Netherlands, regardless of the 
otherwisee applicable law of the contract. 

Thee traditional, multilateral abstract conflict rule consists of three elements. It 
delineatess the subject-matter of the rule. i.e.. the type of legal relationship with 
whichh it deals (e.g.. tort, matrimonial property, contractual obligations). The 
secondd element is the connecting factor, which points to the law with which the 
legall  relationship is deemed to have the closest connection, or where its centre of 
gravityy is supposed to be (e.g.. 'the law of the country where the harmful event 
tookk place...'). The third element links the issue and the connecting factor by 
designatingg the applicable law. 

Thee connecting factor often is factual or geographical in nature: the place 
wheree a harmful event occurred, the place where a legal act was done: the place 
wheree a contractual obligation has to be performed: the place where an object is 
situated:: the habitual residence, domicile7-' or nationality of persons involved. If 
wee were to accept that for copyright the lex protections is the conflict rule, its 
structuree would be for instance: 'the subsistence, initial ownership, scope and 
durationn of copyright is governed by the law of the country for whose territory 
protectionn is sought.* 

733 Savigny gave preference to domicile as a connecting factor, but nationality became a much used 
allocationn factor instead due to the influence of Savigny's Italian contemporary Mancini and his 
Romanist/Italiann school. Since every person that belongs to a nation has a natural right to 'share' 
thatt nation's laws, they in principle should follow a person in international relationships. 
Strikweidaa 2000a, p. 39. In recent decades habitual residence has increasingly replaced nationality 
ass a connecting factor, since the former often reflects a person's connection to a legal system more 
accuratelv. . 
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Thee attraction of the traditional conflict rule is that it is objective and easily 
identifiess the applicable law. It can. however, also yield strange results. Notably, it 
cann designate the law of a certain country as applicable even though this country 
hass verv few real ties to the case. e.g.. if the issue whether moral rights can be 
exercisedd bv the heirs of the copyright owner were to be governed by the national 
laww of the copvright owner, even though he or she has never lived or published in 
thee country of which he or she is a national. To ensure that there is a real 
connectionn between the applicable law and the relationship it governs, abstract 
conflictt rules are increasingly replaced by two other types of conflict rules. 

Onee is the 'open' or 'proper law" conflict rule, the other the "semi-open* 
conflictt rule. An open conflict rule simply stales that the applicable law is the law 
withh which the case has the closest connection, all circumstances considered. 
Whatt it provides in flexibilit y it lacks in furthering legal certainty. 

Openn conflict rules that are combined with an abstract criterion allow for more 
legall  certainty. Such semi-open conflict rules feature in important conventions like 
thee Rome Convention 1980. Article 4(1) of the Rome Convention states that the 
laww applicable to contractual obligations is that of the country with which the 
contractt is most closely connected. Article 4(2) contains the presumption that this 
iss the country in which the party who has to earn out the characteristic 
performancee has his habitual residence or principal place of business. 

Modernn choice-of-law rules often contain more than one connecting factor. 
Thesee can be alternatives, tiered or cumulative. An example of a conflict rule with 
alternativealternative connecting factors is Article I of the Hague Convention on 
Testamentaryy Dispositions. The validity of will s is governed by the law of the 
countryy where the will was made, but the will is also valid if it conforms to the 
demandss of either the law of the country of which the testator is a national, or to 
thee law of the country where he had his domicile or habitual residence (in case of 
immovablee property: the law of the country where the property is situated). This 
typee of rule often reflects the desire to achieve a certain result, in the example 
given:: that a will is considered formally valid (see Paragraph 2.4.2.4 on the favour 
principlee below). 

Ann example of the use of cumulative connecting factors is the Hague 
Conventionn on the Law Applicable to Succession (1989): according to Article 3(1) 
thee applicable law is that of the country where the deceased had his habitual 
residencee and of which he was a national at the time of death. 

Conflictt rules with tiered connecting factors have an 'if not... then...' 
structure.. The Dutch conflict rule for divorce, for instance, states that the question 
iff  and on what grounds divorce can be requested, is governed by the law of the 
countryy of which the spouses are both nationals. If the spouses do not share a 
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commonn nationality, the applicable law is that of the country of their common 
habituall  residence. Dutch law applies if the spouses share neither a common 
nationalityy nor a habitual residence (Art. 1 Wet Conflictenrecht Echtscheiding 
JJ 98]).'" 

2.4.22 PRIMCIPI.ES UNDERLYING CONNECTING FACTORS 

Whilee the 'closest connection' -to be determined by the use of factual-
geographicall  connecting factors- may be the central principle of choice of law. it 
iss not the only principle underlying conflict rules. Party autonomy is one of the 
oldest,, while the favour principle and functional allocation are relatively new and 
reliedd the growing influence of (substantive) justice and policy considerations on 
thee modern allocation method. 

2.4.2.12.4.2.1 Closest Connection 

Thee allocation method traditionally shows a preference for the use of connecting 
lactorss that relate to a place where an e\ent or fact occurs: the place where an 
objectt is situated, where an obligation must be performed, or where a (legal) act 
takess place. These places are supposed to reflect the legal system with which a 
legall  relationship has the closest connection. 

Inn modern choice of law. the place of habitual residence or the principal place 
off  business of the parties to a legal relationship have become important connecting 
laciors.. equally because these lactors generally reflect the closest connection from 
aa factual-geographical perspective, for example, in the traditional conflict rule for 
contracts,, the place of performance or place where the contract was concluded 
weree used as connecting factors, whereas modern rules use the place of habitual 
residencee or establishment of the party that has to deliver the characteristic 
performancee as connecting factor (e.g.. Art. 4(2) Rome Convention 1980: 
similarlyy §28(2) German EGBGB. §36 Austrian IPRG). Nationality as a 
connectingg factor became popular in the 19th century particularly under the 
influencee of the Romanist School (see Paragraph 2.3.2). but has since been 
increasinglyy replaced by habitual residence. 

Inn the area of torts, the place where a harmful event occurred is still the 
predominantt connecting factor used to determine the applicable law (lex loci 
delictidelicti commissi). In the case of bi-local torts, i.e.. if the place of the harmful event 

744 Srh 1991. 166. 

^ ^ 
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occurredd (Handhmgsort) and the place where the effects of the harmful event are 
feltt (Erfolgsori) do not coincide, or if one harmful act produces damage in various 
countries,, it is more difficult to establish which country is most closely connected. 
Inn some countries the Erfolgson is presumed to indicate the closer connection,75 in 
otherss Handlungs- and Erfolgsori are considered as equals, while in further 
countriess the Handlungsori is predominant.76 

Thee use of the connecting factor 'place where a tort was committed or resulted 
inn damage" does not necessarily lead to the identification of the country with 
whichh the case at hand has the closest connection. Some laws contain a general 
properr law escape {Aimveichkhntsel). which allows for the application of the law 
off  another country if it is more closely connected to the case. For example. Article 
3(4)) of the GED1P Rome 1J proposal, states that the presumption of Article 3(3) 
thatt the place where the harmful event occurred (or threatens to occur) or where 
thee damage materialised reflects the closest connection, is set aside if, all 
circumstancess considered, the non-contractual obligation at issue has a closer 
connectionn to another country. The preliminary draft Rome II Regulation lays 
downn a more strict proper-law escape. Article 3(3) of the draft states: '... if it 
appearss from the circumstances as a whole that there is a substantially closer 
connectionn with another country and there is no significant connection between 
thee non-contractual obligation and the country whose law would be the applicable 
laww under Paragraphs ] |country in which the loss is sustained, i.e., Erfolgsort. 
mve]]  and 2 [common habitual residence exception, mve], the law of that other 
countryy shall be applicable." 

Thee German EGBGB states in §40(1) that torts are governed by the law of the 
countryy where the unlawful act took place, but §41 allows for this law to be 
replacedd by the law of another country with which the case has a significantly 
closerr connection. 

Anotherr important exception to the traditional lex loci delicti rule is that if the 
partiess involved share a place of habitual residence, this factor is considered to 
reflectt the closer connection. The reason is that the (legal) consequences of the tort 
-particularlyy the claim for restitution of damages by the victim and the liability for 
damagess of the tortfeasor- will (mostly) be felt in the country where the parties 
reside,, more so than in the place where the event occurred/' This 'common 

755 E.g.. in Italy, see Pocar 199b, pp. 59-61. the Netherlands, see Pontier 2001 ai 159. 
7dd Germany and Austria, see Sonnenberger 1999, pp. 647-648 and Von Hein 1999, pp. 13-20. 
777 See on the justification of the "common habitual residence' exception and its role in national 

privatee international law acts: De Boer 2002 at 4 and 1998, p. 39: Poniier 2(100, pp. 373 et seq. 
andd 2001. at 132-135: Strikwerda 2000a, pp. 176 et seq.; Sonnenberger 1999, p. 647 et seq.; Pocar 
1996,, p. 59 et seq. In its Kusiers v. ABP ruling the Dutch Hoge Raad confirmed that application of 
thee common-habitual-residence exception iGevolgenuiizondering in Dutch) does not require that 
victimm and tortfeasor themselves are parties to the proceedings (i.e.. the plaintiff and defendant. 
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habituall  residence" exception is enshrined for instance in Article 3(3) Dutch 
WCOD.WCOD. § 40(2) German EGBGB.1' and Article 62 Italian PIL Act 1995.7" It also 
featuress in Article 3(2) of the GHD1P Rome II proposal and has heen retained in 
Articlee 3(2) of the draft Rome II Regulation. 

2.4.2.22.4.2.2 Party Autonomy 

Thee principle of party autonomy played a role in private international law long 
beforebefore the allocation method nas developed. That parties to a contract are free to 
decidee which law should govern their mutual rights and obligations was already 
recognisedd by 17th century Statutists."" This freedom of disposition in choice of 
laww matters mirrors the freedom of disposition that parties have in substantive law. 
mainlymainly in the area of contracts. The opportunity to choose the applicable law 
increasess legal certainty in international legal transactions, because if parties know 
whatt law governs their contractual relationship they are of course better informed 
off  their legal position. 

Thatt parties do. through their choice of the law of a given country, also set 
asidee mandatory rules of the law that would be applicable had they not made a 
choice,, is not a foregone conclusion everywhere. According to Fromm & 
Nordemann.. German conflicts law does not allow parties to override mandatory 
ruless of German copyright through their choice of law. Among these mandatory 
ruless are the right of the author to renegotiate a publishing contract, the 
transferabilityy of exploitation rights and some moral rights.81 

Supposee for instance that a novelist who is domiciled in Germany enters into 
ann agreement with a Dutch publisher, who. in exchange for a lump-sum and 
rovalties.. acquires the exclusive rights to publish the work. According to Fromm 
&&  Nordemann. a choice by the parties for Dutch law would not affect the author's 
rightt to renegotiate the contract even though Dutch law does not provide for such 
aa right. Assuming that the author is the characteristic performer. German 
(contract)) law would be the law governing the publishing agreement following 
Articlee 4(2) of the Rome Convention 1980. had parties not made a choice for 
Dutchh law. 

torr example the tortfeasor's insurance company, need not share the same habitual residence). HR 
233 November 2001 [2002] N.1 181 (with comment De Boer), at 3.7.2. 

788 SeeSpickhoff2000,p. 3. 
799 An. 62 of the Italian LDIP requires that lortleasor and victim share both habitual residence and 

nationality. . 
800 Kosters 1917, pp. 733-734. 
811 fromm & Nordemann 1998. at Vor fj!512l> md 8. 
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Underr Article 3(1) of the Rome Convention, however, the law chosen by parties 
doess set aside mandatory provisions of the otherwise applicable law. If the 
Germann right to renegotiate a publishing contract is to be seen as a rule belonging 
too contract law rather than to copyright law proper, the author would not retain his 
renegotiationn right. If. however, the renegotiation right is viewed as a copyright 
rulee (this seems to be Fromm & Nordemann's position), the issue if and to what 
extentt the author has a renegotiation right would of course depend on whether the 
conflictt rule for copyright issues designates German copyright law as applicable.82 

Dutchh courts have long displayed a liberal attitude towards party autonomy 
andd this case-law has influenced the 1980 Rome Convention on the Law 
Applicablee to Contractual Obligations (which did not enter into force until 1991). 

Inn its AInati decision, the Dutch Supreme Court ruled that in principle, parties 
too an international contract can agree to have their contract governed by the legal 
svstemm of their choice, to the exclusion of mandatory rules of other legal 
systems.8. . 

Thee Rome Convention 1980 allows parties to a contract the same choice, with 
somee exceptions for consumer and employment contracts. As a rule, the consumer 
cannott be denied the mandatory protective rights of his 'home country', i.e., the 
placee of habitual residence (Art. 5(2) Rome Convention 1980). Likewise, the 
employeee is entitled to the (mandatory) protection of the law that would be 
applicablee if no choice was made, usually this will be the law of the country where 
hee habitually carries out his duties (Art. 6(1) Rome Convention 1980, see 
Paragraphh 2.4.2.3). The restrictions on the freedom to choose the applicable law 
couldd have consequences for clauses in employment contracts that deal with the 
transferr or licensing of exploitation and moral rights of works created by 
employees.. These consequences are to be explored in later chapters. 

Thee trend towards more freedom of disposition in areas of private law besides 
contracts,, is mirrored in modern choice of law. Article 5 of the Hague Convention 
onn the Law Applicable to Succession (1989) allows the testator to make a choice 
forr either the law of the country where he or she had his or her habitual residence 
orr of which he or she was a national (either at the time the choice was made or at 
thee time of death). 

822 On the characterisation of new German copyright contract rules (Uthebenertra°.srecht). see Hilty 
&&  Peukert 2002. In published Dutch case-law 1 have found no cases where party choice and the 
statuss of mandatory rules of copyright were at issue. 

833 HR 13 May 1966 [1967] NJ 3 (already similarly decided, but less unequivocal, in HR 12 
Decemberr 1947 [1948] NJ 608). The application of the (substantive) law chosen can however be 
frustratedd by means of the public policy doctrine or priority rules, see Paragraph 2.4.3. 
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Thee Dutch Supreme Court recognised in its C O V A ruling*4 thai parties*' involved 
inn a dispute over a tort are free to choose the applicable law. This rule has been 
incorporatedd in the Dutch IVCOD. In the recently introduced §42 of the EGBGB. 
thee German legislator also acknowledged a party choice. There are however some 
restrictions:^11 the choice can be made only after the injury has occurred and does 
nott affect the rights o f third part ies/ ' The latter restrictions are also advocated by 
thee European Group for Private International Law. in Art ic le 8 of its Rome II 
Proposal.. The EC has adopted the GEDIP approach in Art ic le 11(1) o f the 
Preliminary'' Draft Rome 11 regulation. Some states restrict the jurisdictions which 
partiess can choose: Swiss law. for instance, onlv al lows a choice of forum law 
(Ar t .. 132 LD1P)™ 

Otherr areas in which Dutch private international law recognises (a restricted) 
freedomm for parties to choose the applicable law are matrimonial property, divorce 
andd maintenance obligations between adults. In the area of property rights party 
autonomyy is also on the rise, albeit modestly. Some freedom of disposition wi th 
regardd to proprietary aspects can be called for. especially in situations where there 
iss a close relationship between contractual rights and obligations on the one hand 
andd property rights on the other (e.g.. reservation o f tit le made in the sale of 
Goods).*' ' 

844 I IK 19 November ]993 [ 1994] N.l 662 and 119941 A A 3. 165 (COVA r. BGL i. 

855 In the COVA-ruling the Supreme Court did not specify whether "parties' relets to the tortfeasor 
andd the injured party, or to parties to the proceedings. According to the Explanatory Memorandum 
too the WCOD iKamerstukke)! II 1998-99. 26 808. nr. 3. p. 9) not just the tortteasor and injured 
partyy can choose the applicable law. but also plaintiff and defendant (e.g.. the insurance company 
ass subrogee of the victim). Id.: Pontier2()01 at 153; Vlas 1998. p. 24, 

8dd l.;nder Dutch law. it seems a choice made bet ore the ton has occurred is possible: see Vlas 1998 at 
pp.. 19-20: Strikwerda 2000a. p. 1 80. who notes in 2000b, p. 776 that the WCOD does not exclude 
thee possibility. 

877 Heini 2000,p. 252. 

888 for some torts, such as the infringement ol personality rights, the victim has a (limited) choice 
(An.. 139 ID1P). but this type of provision does not so much reflect the principle of party 
autonomyy as the favour principle, discussed in Par. 2.4.2.4 below. 

899 In the Dutch draft proposal for an Act on the applicable law for property (ontwerp Wet 
ConflictenrechtConflictenrecht Goederen), the Dutch .SW/wcommissi? voor het Internationaal Privaatrecht has 
advisedd the government that parties to a contract should be able to designate that the law of the 
countryy of destination of goods in transit governs the issue of reservation of title {Rapport 
InternationaalInternationaal Goederenrecht. 1998. Article 3(2)). Rules on reservation of title under Dutch law 
aree considered as forming part ol properly law. not contract law. The draft Act is still in its 
preparatoryy stages and has not been introduced to Parliament vet [Kamerstukken II 1999-2000. 26 
XOOVInr.. 3, p. 13). 
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2.4.2.32.4.2.3 Functional Allocation 

Thee principle of functional allocation, that underlies quite a number of modern 
choice-of-laww rules, reflects the social policy interests of states. As stated above 
(Paragraphh 2.2.2). the socialisation of private law has been an important factor in 
thee advent of functional allocation. As the term suggests, a choice-of-law rule 
basedd on this principle takes account of the function of the particular field of law 
too which it relates.90 

Casess of functional allocation typically involve areas of substantive law whose 
objectivee it is to protect weaker parlies (children, consumers, employers). There 
functionall  allocation is used to guarantee that the 'weaker*  party is protected to the 
extentt that the legislator of the country in which the party is habitually resident 
intended. . 

Thus,, the European rule for the law applicable to employment contracts is that 
off  the country where the employee habitually carries out his duties (Art. 6(2) sub a 
Romee Convention 1980).91 For consumer contracts the Rome Convention contains 
aa similar provision in Article 5(3): the law of the country where the consumer has 
hiss habitual residence governs certain consumer contracts.92 Article 4 of the Hague 
Conventionn on the Law Applicable to Maintenance Obligations (1973) is yet 
anotherr example of functional allocation. It prescribes that the law applicable to 
maintenancee obligations among relatives or between parents and illegitimate 
children,, is that of the country where the maintenance creditor has his or her 
habituall  residence. 

Inn practice the principle of functional allocation plays its role in areas of law 
thatt have a particular protective function towards what are normally the weaker 
parties.parties. One could however imagine functional allocation not just in this narrow 
sense,, but in the broader sense, where there is not a weaker party to protect, but a 
moree general policy interest (e.g.. the public's interest in a public domain of 
informationn and knowledge). 

Ass regards functional allocation in the narrow sense, it should be borne in 
mindd that even though functional allocation reflects the protective function of an 
areaa of law. the outcome is by no means the 'best' from the weaker party's point 

900 Compare jj6 at 2e of the American Law Institute's Restatement of the Law on the Conflict of 
Lawss (Second), which provides that where there is no statutory conflict rule, one of the factors in 
thee selection process to be considered are 'the basic policies underlying the particular field of 
law.' ' 

911 The Convention also contains conflict rules lor employment contracts in situations where the 
empioveee does not habitually work in one country: these are based on factual allocation. 

922 E.g.. Article 5 Rome Convention 1980 does not apply to conditions for the carriage of goods, or 
thee sale of immovables. There also must have been some activity in the consumer's country of 
residencee (advertising by the seller, or order received there, etc.) 
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off  view. II an employee works in a country with relatively low levels of worker 
protection,, it is not functional allocation that gives him an opportunity to benefit 
fromm higher standards, but the freedom of disposition he and his employer have to 
choosee a more advantageous law. The lavour principle also, may provide the best 
off  both worlds for the weaker party 

2.4.2.42.4.2.4 Favour Principle 

Moree so than is the case with functional allocation, conflict rules whose 
underlyingg principle is the favour principle are geared towards achieving a 
preconceivedd result.4'' The two main groups are rules that favour the validation of 
legall  acts and rules that give one of the parties to a relationship preferential 
treatment. . 

Ruless in the first group have a long history. They contain alternative 
connectingg factors ('or' constructions) to ensure that certain juridical acts are 
consideredd valid. The favor negoiii is possibly the oldest and is designed to 
validatee legal acts as to form. Article 9 of the Rome Convention 1980 contains a 
contemporaryy \ ersion for contracts and one-sided legal acts relating to contracts. 
Thee Avw;r lesiainenti does the same tor will s (Art. 1 of the Hague Convention on 
Testamentaryy Dispositions, mentioned earlier). In the area of family law. i.e.. for 
issuess such as the validity of a marriage, or divorce, or the legitimacy of children, 
thee favour principle is also advancing.g" 

Thee most far-reaching application of the favour principle is in a second group 
off  conflict rules, that are designed to benefit one particular party. An example of 
suchh an alternative reference rule is contained in the Hague Convention on the 
Laww Applicable to Maintenance Obligations (1973). If the maintenance creditor 
(e.g... child) has no claim on the basis of the law of its habitual residence (Art. 4). 
thee claim is governed by the law of the country of which it and the alleged debtor 
aree nationals (Art. 5). If that still does not result in a right to support, the 
maintenancee law of the forum seized is applicable (Art. 6). In this way. the 
conflictt rules are geared towards a preconceived substantive result: that the 
maintenancee creditor does receive financial support, however little. 

Otherr rules that favour weaker parties are the Rome Convention's provisions 
onn consumer contracts (Art. 5(2)) and on employment contracts (Art. 6(1)). They 
providee that if a choice for the applicable law has been made, this cannot override 
mandatoryy provisions of the law of the habitual residence of the consumer, or the 

933 De Boer 1998. pp. 290-296; Strikwerda 2000a, p. 39. 
944 See the country reports in Symeonides 2000 
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laww that is objectively applicable to the employment contract (usually the law of 
thee place where the employee works) respectively.̂ 

Inn a number of countries, preferential treatment is also given to victims of tort 
{favor{favor laesi).  ̂ Under certain conditions, tort victims are allowed to choose the 
applicablee law from a number of connected jurisdictions. For example, the Swiss 
federall  law on private international law (LD1P) gives the victim a choice in the 
casee of certain infringements of personality rights. Thus in the case of defamation 
throughh the media, the victim has a choice between the law of his habitual 
residence,, the habitual residence of the tortfeasor, or the law of the place where 
thee damage resulted if this was foreseeable for the tortfeasor (Art. 139 LDJP). 

Inn the area of product liability, where national conflict rules give the victim a 
choice,, it is typically between the (principal) place of business of the tortfeasor, or 
thee place where the product was acquired. The Hague Convention on the law 
applicablee to products liability of 1973 allows the victim to choose the law of the 
statee of the place of injury (Art. 6).97 In other torts a choice exists between the 
placee where injury occurred and where damage resulted (e.g., § 40(1) German 
EGBGB).EGBGB). Alternatively, some national laws instruct courts to make the choice for 
thee victim's benefit.98 

Inn keeping with the general international trend, the European Group for 
Privatee International Law, in its 1998 Rome 11 proposal, does not support the favor 
laesilaesi as a general rule. Instead, the Group promotes the use of special rules for a 
limitedd number of torts, such as a presumption that the injury to personality rights 
occurss in the country of habitual residence of the victim (Art. 4a Proposal).99 The 
Commission'ss Preliminary Draft Rome II regulation goes further than a mere 
presumption:: Article 7 designates the law of the habitual residence of the victim as 
applicablee in the case of infringement of personality rights.100 Both proposed 

955 One could also view this type of rule as reflecting functional allocation, not the favour princicple. 
Seee Strikwerda 2000a, pp.*168-169. 

966 See Pocar 1996 on the 1995 Italian rules in this respect, on the German rules introduced in 1999. 
Spickhofff  2000 and extensively: Von Hein 1999. 

977 The ion victim is given this choice only if the objective allocation as prescribed by Articles 4 and 
55 does not identify the applicable law. Both articles contain cumulative connecting factors, with 
thee place of injury and the place of establishment of the tortfeasor as principal connecting factors. 

988 Symeonides 2000, pp. 56-59. 
999 Proposal for a European Convention on the law applicable to non-contractual obligations (text 

adoptedd at the Luxembourg Meeting of 25-27 Sepiember 1998); see also European Group for 
Privatee International Law 1996 and 1997 

1000 Much to the dismay of the publishing industry, who would much rather see a "country of origin" 
approachh whereby the law of the place where a publisher is established governs the question 
whetherr the tortious character of a publication. See the 'Follow-up of the consultation on a 
preliminaryy draft proposal for a Council Regulation on the law applicable to non-contractual 
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Articless seem to reflect functional allocation, not the favour principle. The place 
off  habitual residence of the victim should he the connecting factor because these 
dayss the settlement of damages rather than the prevention of illici t acts is 
consideredd to be the primary objective of civil liability.101 Unlike rules based on 
thee favour principle, rules based on Junctional allocation do not give the victim the 
bestt protection of alternative laws (e.g.. law of the place where the harmful event 
occurredd or law of the place of habitual residence of the injured party). 

2.4.33 ADJUSTMENT OF THE RESULT OF ALLOCATION 

Thee "normal" selection process through which the applicable law is determined, 
mayy yield a result that is unwanted. This may be the case if. for instance, standards 
off  the applicable law are deemed unacceptable by the forum, or because the forum 
(orr even another country) has a strong claim to have certain of its own rules 
appliedd regardless of the 'normal" applicable law. There are two ways in which the 
applicablee law can be set aside: through the operation of the public pohcv 
doctrine,, or the use of priority rules. 

2.4.3.12.4.3.1 Public Policy 

Thee public policy exception has long been present in private international law in 
onee form or another.102 It can be distinguished in two functions, positive and 
negative. . 

Inn its positive function, the rules of the lorum are deemed so important that 
theyy must always take precedence over the application of foreign law. Theory 
aboutt which part of domestic law is of 'ordre public' has developed in broad lines 
fromm the notion that any (mandatory) rule that serves the public interest must take 
precedencee over foreign law. to the idea that only 'super mandatory" rules must 
takee precedence (so-called regies d'ovdrepublic international). 

Inn recent years the public policy exception in the positive sense has been 
replacedd by the doctrine of priority rules, in the Netherlands and elsewhere (see 

obligationss ("Rome I]") ' with comments at <.www.europa.eu.int/comm/justice_honie/index_en. 
htm>> [last visited 1 November 2002]. 

1011 Pontier 2000. at p. 371. notes that it is strange thai this argument is used to defend using the 
ErfolgsonErfolgson rather than the HandJunyson as the connecting factor in the case of a tort with multiple 
locus,, instead of using it for all torts (and making the habitual residence of the victim the 
connectingg lactor). See also De Boer 1998, pp. 40-45. 

1022 Pontier 1997 at pp. 339-345 recapitulates some historical developments in the area of public 
policyy exceptions. 
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Paragraphh 2.4.3.2 below).10-' It has. however, not lost its significance everywhere: 
inn the (in)famous Huston case concerning moral rights and the colourisation of 
films,, the French Supreme Court seems to have qualified moral rights as a matter 
off  public policy.104 

Anotherr side to the public policy exception is 'negative": application of a 
certainn rule of foreign law can be refused because it goes squarely against 
fundamentall  values of the law of the forum.105 It is these fundamental values that 
makee up the public policy. The meaning of the term 'public policy" or 'ordre 
public""  in private international law is therefore not the same as its meaning in 
otherr areas of law. To illustrate: the fundamental right to freedom of expression as 
laidd down in Article 10 of the European Convention on Human Rights (ECHR).106 

cann be restricted if such a restriction is prescribed by law and is necessary in a 
democraticc society for the protection of public order. That is not the 'ordre public' 
thatt the public policy exception envisages. 

Sincee the 1930's the Dutch Supreme Court has developed a two-step test to 
determinee which rules of foreign law are not to be applied on public policy 
grounds.. The first criterion is whether in making the rule at hand the foreign 
lawmakerr has done what a reasonable legislator would be authorised to do. If this 
criterionn is not met (which is very rarely the case), the foreign rule is not 
applied.1077 If it is met. the next step is to determine whether, considering all the 
circumstancess of the case at hand, the effect of applying the foreign rule produces 

1033 Strikwerda 2000a, pp. 55-56; Boschiero 1996, p. 148 et seq. 
1044 Cass. 28 May 1991 [1991] RIDA 149, pp. 197-199 (Huston v. TV5). Huston's heirs successfully 

claimedd moral rights, even though the film in question was made by the American director Huston 
inn America, in the course of his duties as an employee of an American film company which under 
Americann copyright law owned the initial copyright on the basis of the work-for-hire clause in 
thee US Copyright Act. American copyright law did not include moral rights at the time. In 
addition,, the employment contract -governed by American law- contained provisions which 
ensuredd that any (residual) rights Huston may have had were assigned to the fihnproducer. When 
thee action was brought the Berne Convention was not in force for the US. Critical comments 
amongg others: Bertrand 1991, De Boer 1993a; Farchy & Rochelandet 2000, p. 37: Ginsburg & 
Sirinellii  1991, pp. 135-159; Seignette 1990b, pp. 221-222. Francon argued against the use of the 
ordree public exception in this case, in his comment on the earlier appellate court's decision of 6 
Julyy 1989 11990] RIDA 143, p. 329; id. De Boer 1993a, p. 6; see also the discussion of the Court 
off  Appeal's ruling by Seignette 1990a. Locher 1993, pp. 42^4 is of the opinion that the Cour de 
CassationCassation did not apply the ordre public exception, but considered the moral rights provisions of 
thee French copyright act as priority rules (see next Paragraph). 

1055 See e.g.. Boschiero 1996, pp. 149-151 on the public policy exception (negative function) and 
priorityy rules in the 1995 Italian Private International Law Act. 

1066 Convention for the Protection of Human Rights and Fundamental Freedoms signed at Rome on 4 
Novemberr 1950. 

1077 A gap that is caused by non-application of a foreign rule of law must be filled either by adapting 
thee (interpretation of the) foreign rule, or applying the corresponding rule of the lex tori, see HR 9 
Novemberr 2001 (Marokkaanse echtscheiding) (2001 ] RvdW 135. 
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ann intolerable result. If that is not the case, the foreign rule is applied. As a rule of 
thumb,, the weaker the connection of the case with the Netherlands, the less likeh 
itt is that the efiect of applying a foreign rule of law will be judged contrary to 
publicc policy."* 

Thee fundamental rights1"1' of the ECHR. as incorporated and developed in 
Dutchh constitutional law. are the most obvious candidates to serve as a shield 
againsii  unacceptable foreign law. but the test as laid down in case-law is rather 
strict.. As Advocate-General Franx put it in his opinion in the landmark Saudi 
IndependenceIndependence case: 'invoking the public policy exception must remain an ultimate 
remedx.. reserved for striking cases where on essential points foreign law deviates 
profoundlyy trom Dutch law: the gap between both legal systems must be deep and 
wide.*|myy translation, mve]"" 

Thee chances of such a gap existing are not \ery big. especially where states 
aree concerned that recognise the fundamental rights of the Universal Declaration 
onn Human Rights of 1948 (UDHR). the ECHR or other treaties. A fortiori, the 
Supremee Court's lest seems to leave precious littl e room for labelling provisions 
off  foreign copyright law rules thai contravene the forum's public policy, certainly 
nott if the foreign law involved respects the standards of international copyright 
treatiess such as the Berne Convention and the TRIPs Agreement.1" 

Thee public policy exception (in its negative function) can be found in various 
formulationss in all modern choice-of-law treaties, such as the 1973 Convention on 
thee Law Applicable to Liability for Products (Art. 10). the Hague Convention on 
thee Law Applicable to Traffic Accidents 1971 (Art. 10). the Hague Convention on 
thee Law Applicable to International Sale of Goods 1986 (Art. 18) and the Rome 

1088 Strikwerda 2000a, pp. 76-78. 
1099 In the area ot recognition and execution of foreign judgments, the Dutch Supreme Conn recently 

ruledd that 11 can he againsi public policy to enforce a foreign judgment if this has been given with 
evidenll  disregard for the fundamental principles of due process, especially that of hearing both 
sidess (compare An. 6 ECHR). HR 1(1 September 1999 12000] NIPR 38 (triumph v. Calnina), 11 
thee litigants did not appeal the decision, thereby ha\ing allowed the opportunity to have the 
foreignn court's disregard repaired pass, the public policy exception cannot be successfully invoked 
bett ore a Dutch court in enforcement proceedings. (HR 5 April 2002, [2002] RvdW 26? (LBIÜ v 
W)\. W)\. 

1100 'Hel beroep op de openbare orde moet een ultimum remedium blijven, gereserveerd voor 
sprekendee gevallen waarin het buitenlandse recht op essentiële punten ver afwijkt van het 
Nederlandse:: de kloof tussen die beide rechtsstelsels moet diep en wijd zijn.' HR 16 December 
19833 119851 N.1 311 with comment J.C. Schultz. 

1111 raucett & lonemans 1998, pp. 502-503 consider moral rights of the author as fundamental 
rights,, that should be applied as a matler of public policy by UK courts if the otherwise applicable 
laww has a lower standard of protection. I would think that a lower standard of the lex causae is in 
iiselll  not a sufficient reason to to invoke the public policy exception. In the past years. Dutch 
courtss have used the public policy exception very sparsely and almost exclusively in the area of 
familyy matters. See Boele-Woelki, Jotistra & Steenhoff 2000, p. 315. 
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Conventionn 1980 (Art. 16). The GED1P Rome 11 proposal says in its Article 14: 
'Thee application of a rule of the law of any country specified by this Convention 
mavv he refused only if such application is manifestly incompatible with the public 
policyy ('ordre public') of the forum.' 

Thee public policy exception, or in German: 'Vorbehaltsklausel'. is also 
standardd in national private international law codifications, such as Article 6 of the 
Austriann 1PRG. Article 17 Swiss LD1P. Article 16 Italian Private International 
Laww Act 1995. Article 6 German EGBGB and for torts Chapter 42. Pan 111. 
Articlee 14(3){a)(i) English Private International Law (Miscellaneous Provisions) 
Actt 1995. 

2.4.3.22.4.3.2 Priority  R ules 

Thee public policy doctrine, especially in its "positive' guise, has been fiercely 
criticisedd from the early 20th century onwards. It could and did give the judiciary 
aa powerful mechanism to apply its own rather than foreign law. even where the 
laww of the forum did not exactly involve fundamental values.112 In practice the 
publicc policv doctrine served as a way to let laws of the forum that serve certain 
sociall  or economic objectives of general interest displace the applicable law. 

Publicc law (criminal law. tax law. etc.) is traditionally outside the scope of 
privatee international law because it does not address private relationships. 
However,, the distinction between public law and private law has never been easy 
too make. It is one for which no truly satisfactory criteria have ever been found."" 
particularlyy as the boundaries between public and private law have become 
increasinglvv blurred due to the socialisation of private law. This incorporation of 
thee public interest (social, economic and cultural policies) in private law has been 
takingg place since the late 19th century, but has accelerated in the second half of 
thee 20th century, as the Welfare State reached maturity.114 

Itt has resulted in a growing body of semi-public law, i.e.. law that can be 
consideredd public because its main rationale is the protection of some public 
policyy or value (rather than serving the interest of parties) while affecting private 

1122 Strikuvrda 2000a at p. 56 gives some examples of Dutch rules thai in the past were regarded as 
beingg of 'ordre public": certain regulations regarding the import and export ol currency, prices of 
fruitt and vegetables, divorce law. etc. 

11 13 Kor early criticism, see Bar 1862, pp. 109-110: Josephus Jitta 1916, pp. 54-58. 
1144 See l.okin <fe Jansen 1995, pp. 89-108 on the socialisation of private law, particularly in the area 

oll  contracts: and Grosheide 1986, pp. 22-23. 87 el seq. on the impact of socialisation of private 
laww on copyright issues particularly in the Netherlands, id. Leinemann 1998 for a German 
perspective e 
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relationships.. The question is how rules of semi-public law should be 

accommodatedd in private international law. The growing role o f freedom of 

dispositionn in choice of \aw has also played its part in the development of the 

pr ior i tyy rules doctrine. As it became accepted that a party choice also sets aside 

mandator)) provisions o f the otherwise applicable law. the question became to 

whatt extent this includes rules that are in the grey zone between public and private 

law.. Moreover, i f semi-public law is in principle set aside by a party-choice, is 

theree a backdoor through which it can still successfully claim application? 

Theree are basically three answers to the question of when and which semi-

publ icc law should be applied: 

-- no foreign rule o f semi-public law should ever be applied because choice o f 
laww only involves (pure) private law. 

-- the semi-public law o f the lex causae (i.e.. the law identified on the basis o f 
thee relevant confl ict rules) w i l l be applied. 

-- each rule of semi-public law. whether it forms part of the lex causae, lex fori 
orr other connected jurisdict ions, should be independently judged on its claim 
too application.11* 

Thee latier solution has become generally accepted. Among its early advocates 
weree De Winter and Deelen in the Netherlands and probably best-known 
throughoutt hurope. Francescakis."" They developed (variations of) the doctrine of 
pr ior i tyy rules or. in France regies d'application immediate or lois de police, in 
Germanyy Eingrijjsnormen and in the Netherlands voorrangsregels. This doctrine 
hass in the past decades practically replaced the positive function o f public po l i cv 
Priori tyy rules are rules o f semi-public law that replace part o f the otherwise 
applicablee law. due to the interest a stale has in having them applied in the case at 
hand. . 

Thee Dutch Supreme Court has elaborated that, for pr ior i ty rule(s) to take 
precedencee over the otherwise applicable law: " 

-- there must be a direct and close connection between the case and the (social or 
economic)) general interest that the provision or statute purports to serve. 

111 5 Strik werda 2000a, pp. 65-68; more elaborate in 1978. p. 5 et seq. 

1166 Strikwerda 1978. pp. 58-59: Audit 2000. pp. 212-215. 

1177 HR 13 May 1966 | ]967] NJ 3 (Alnali): HR 23 October 1987, 1988 pNJ] 842 with commem 
Schultzz [Sorensen v. Aramco); HR 16 March 1990 [1990] AA 556 with comment De Boer and 
11991]] NJ 575 with comment Schultz (Bredius museum). In countries with a Romanist tradition, 
theree traditionally is less focus on application ol priority rules on a case-by-case basis. In French 
liierature.. copyright scholars seem prone to think that il a rule can be considered a priority rule it 
shouldd always be applied, regardless of the particulars of the individual case. Compare Pluisant 
19622 (the author's right to equitable remuneration is a iui de police, always to be applied) with 
Auditt 200U. pp. 212-213 (whether a rule is to be applied as loi de police, is to be judged on a 
case-by-casee basis). See also Fawcett &'Iorremans 1998, p. 582. 
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-- the interests the priority rules serve must be greater than the interest of 
comprehensivee application of the otherwise applicable law. 
Thee priority rules doctrine was accepted by the Dutch Supreme Court in its 

landmarkk Alnati decision, a decision that was also important in the area of part\ 
autonomy.mm Alnati was a ship used by a Dutch carrier for transport from Belgium 
(Antwerp)) to Rio de Janeiro. On arrival the cargo was damaged and the carrier 
wass sued for damages in the Netherlands. Lacking a party choice. Belgian law 
wouldd have been applicable to the case. The question was whether a Belgian 
provisionn that declares certain exclusions of liability null and void had to be 
applied,, despite the fact that the parties had chosen Dutch law as the applicable 
law.. The District Court ruled that the Belgian provision applied, the Court of 
Appeall  affirmed, but the Supreme Court quashed the ruling. It found that a part\ 
choicee of law in principle sets aside mandatory provisions of the otherwise 
applicablee law. Only if another state has a preponderant interest in having its law 
appliedd outside its own territory, should the Dutch courts respect this interest by 
givingg priority to the relevant (foreign) rules. In Alnati this was not the case. 

Althoughh the Alnati case makes clear that priority rules are not only 
mandatoryy rules of the forum but can also be rules of another interested state, the 
Supremee Court to date has only sanctioned the designation of provisions of Dutch 
laww as priority rules."1' 
Thee doctrine of priority rules has found its way into an increasing number of 
conventionss on private international law.120 Article 7(2) of the Rome Convention 
19800 allows for the application of priority rules of the forum. Article 7(1) of the 
Romee Convention states that a court may apply the mandatory rules of a countn 
withh which the case has a close connection, even though this law is not otherwise 
applicablee (e.g.. because parties have chosen another law to govern their contract). 
Thiss provision inspired Article 6 of the GEDIP Rome I] proposal. Similarly 
priorityy rules provisions can be found in the 1978 Hague Convention on the Law 
Applicablee to Agency (Art. 16) and the 1985 Hague Convention on the Law 
Applicablee to Trusts and their Recognition (Art. 16(2)). National private 
internationall  law acts of course also contain priority rules clauses.'21 

1188 HR 13 May 1966 [ 1967] NJ 3. 
1199 Boele-Woelki. Joustra & Sleenhoff 2000, pp. 301-302. 
1200 See also Rotting 1984, p. 118 et seq. and the debate on priority rules in Mededelingen NV1R )9X5. 

pp.. 13. 15-16.19-21. 
1211 Art. 18 Swiss 1PRG (not neccessarily third country priortiy rules), for a critical comment see Siehv 

2000.. p. 393 ei seq.).: Art. 17 Italian private international law act 1995 (critical comments b\ 
Boschieroo 199b, pp. 150-151); §34 German EGBGB. The German EGBGB does not provide loi 
applicationn of the rules of third countries as priority rules, even though this was proposed (see 
Paragraphh 6.5.1. note 591). Likewise, the Preliminary Draft Rome II Regulation only deals with 
priorityy rules of the forum. 
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2.55 Conclusions 

Al thoughh the backbone of contemporary choice o f law is still the 150-year-old 
al iocaiionn method, it has been continually developing into a less neutral and 
objectivee mechanism for determining the applicable law. The objective of 
decisionall harmony, all important in Savigny's day. has never been realised. 
Importantt causes are the lack of uniform confl icts rules and the inclination of 
courtss to apply their own law. or a foreign law that produces a result that is just in 
thee individual case. 

AA substantial number o f choice-of-law treaties have been drafted in the last 
century,, but they usually do not have a large number of signatories, so unif ication 
iss stil l a far away ideal. As the choice-of- law process becomes increasing]} 
orientedd towards reaching a just result ( in the sense of substantive justice), which 
iss reflected in the growing influence o f concepts such as functional allocation and 
thee favour principle, the quest for decisional harmony becomes even more 
di f f icul t . . 

Too the exient that decisional harmony aims to provide legal certainty as to the 
applicablee law in international legal relationships, the growing possibilities for 
partiess to designate the applicable law themselves partly counter the decrease in 
legall certainty that results f rom the use of (semi)open. alternative or cumulative 
connectingg factors. As in modern choice of law. freedom o f disposition is not only 
recognisedd in the area of contracts, but also in torts, it w i l l be interesting to 
examinee what role parly autonomy can play in the cross-border exploitation of 
copyrightt and related rights (assignment of copyright, exploitation licences, 
infr ingement). . 

Thee concern about the position o f 'weaker' parties in the information industry 
(e.g... individual creators or authors-employees versus businesses, private 
consumerss versus producers) warrants a closer look at the potential significance o f 
functionall allocation and the fax our principle for copyright and related rights 
issues. . 

Thee extent to which the public pol icy exception or priori ty rules should enable 
courtss to apply their own copyright and related rights law (or the law o f another 
interestedd state whose law is not applicable on the basis of the normal conflict 
rules)) is another issue to be considered. 

Beforee we can address the above mentioned issues, we should of course have a 
clearr picture o f which confl ict rules are the starting point for the determination o f 
thee applicable law for issues of existence, scope, duration, ownership and transfer 
o ff intellectual property. A logical place to start looking for answers is in 
internationall copyright and related rights treaties. Their significance for choice-of-
laww issues w i l l be examined in the next Chapters. 
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Foreignerss in International Copyright and 
Relatedd Rights 

3.11 Introduction 

Too resolve choice-of-law issues in the area of copyright and related rights, one 
invariablyy turns to the multilateral intellectual property treaties as a starting point 
forr answers. The question is whether copyright and related rights treaties actually 
containn choice-of-law rules. Some legal scholars think they do; others do not. but 
arguee that certain conflict rules logically follow from the international intellectual 
propertyy sysiem as enshrined in those treaties. As we shall see in Chapter 4. case-
laww in the Netherlands and elsewhere is not very clear on the issue, but appears to 
havee generally followed the latter approach. The exact choice-of-law calibre of the 
conventionss will be discussed in the next Chapter. The current Chapter is designed 
too provide the necessary backdrop for that analysis. 

Thee most significant instrument in international copyright law -and therefore 
thee primary focus of this Chapter- is the 1 886 Berne Convention for the protection 
off  literary and artistic works. As of October 2002. 149 states were party to the 
Convention.1""  It may safely be said that this 'Grande dame' of international 
copyrightt has profoundly influenced the intellectual property treaties that came 
afterr it. These include the 1952 Universal Copyright Convention, the 1961 Rome 
Conventionn for the Protection of Performing Artists, the 1996 W1PO Copyright 
Treatyy (WCT) and the W1PO Performances and Phonograms Treaty (WPPT). Its 
impactt is also felt in the 1994 Agreement on Trade Related Aspects of Intellectual 
Propertyy Rights (TRIPs) and in the proposals for W1PO treaties concerning 
audiovisuall  performances, broadcasts and databases. 

Beforee turning our attention to the Berne Convention (Paragraph 3.3) and 
subsequentt treaties (Paragraph 3.4). the position of foreign authors under national 
copyrightt regimes will be discussed (Paragraph 3.2). As we shall see it was the 

1222 See <www.wipo.int/treaties/ip/berne/index.himl> flasi visited 1 November 2002]. By comparison: 
thee United Nations has 190 member states. <www.un.ors2'Overview/unmember.html> [last visiled 
11 November 2002], 
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ineffectivee protection of foreign authors under domestic copyright law. combined 
withh the fact that intellectual property was a \oung and unresolved field of law. 
whichh profoundly influenced the structure and basic rules of the international 
copyrightt system. 

3.22 Foreign Authors Prior to The Berne Convention 

Itt has been pointed out in the previous Chapter that privaie international law was a 
lesss clearly demarcated discipline in the 18th and 19th centuries than it is todav. h 
wass not viewed as quite so separate from what we would now call 'public' 
internationall  law. nor was the law on aliens routinely treated as a distinct body of 
law.. Also, there was not one single coherent method for determining the 
applicablee law. despite the popularity of Savigny's allocation method from the late 
19thh century onwards. 

Inn its turn, copyright was nowhere nearly as well defined and embedded in 
privatee law as it has since become. Broadly speaking, in countries with statutorv 
copyright,, it was regarded as a subjective right which enabled the right owner to 
prohibitt reproduction of a work. Notions about its fundamental nature, scope and 
durationn developed as more statutes and bilaieral and multilateral treaties were 
draftedd and revised. 

Thesee are important points to remember, especially when one tries to ascertain 
thee meaning of the Berne Convention -or any other 19th century intellectual 
propertyy treaty- for contemporary choice of law. A literal interpretation of the 
Bernee Comention could lead to conclusions which neither a historical nor a 
teleologicall  interpretation would bear out. To put the BC in perspective, the nexi 
Paragraphss will he dedicated to the position of foreign authors as it evolved during 
thee time leading up to the BC. 

Inn short, the international copyright system developed as follows. National 
copyrightt laws of the first half of the 19th century seldom provided for the 
outrightt protection oi authors who were not residents or nationals. Neither could 
foreignerss claim protection on the basis of-what tor want of a better term f will 
call-- private law equality clauses. This equality in the eyes of private law meant 
thatt as a rule foreigners have rights and obligations under private law just as 
nationalss do and it became a widely accepted principle in the course of the 19th 
century.. To protect the interests of their authors and the printing industry, 
countriess began to conclude bilateral treaties. From the 1850's on a growing body 
off  opinion was formed that international copyright protection should be sought 
throughh multilateral treaties. Authors, artists and publishers in different countries 
organisedd themseh es and inspired the drafting of the Berne Convention of 1 886. 
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3.2.11 FOREIGNERS UNDER EARLY DOMESTIC COPYRIGHT LAWS 

Manyy factors contributed to the rise of " copyright laws in the 19th 
century,, which replaced the existing printing privileges.12"' In the late 18th and 
earlyy 19th centuries it became common opinion in Europe that the state's objective 
iss to facilitate the "pursuit of happiness" of the individual.124 Education was made 
availablee to more people and illiteracy rales fell steadily. By the second half of the 
19thh century, three in even' four persons in Scandinavia. Scotland. Germany, the 
Netherlandss and Switzerland could read and write. In France. Belgium. Austria 
andd England more than half of the population was literate. The printing industry 
andd book trade experienced an enormous growth.12* 

Internationall  'piracy*  of books, plays and music was the rule rather than the 
exception,, not in the least because national copyright laws were mostly unfriendly 
too foreigners. In some countries, only nationals could invoke protection (Germany. 
Greece.. Portugal. Spain. Sweden. Finland), whereas other states granted protection 
too all authors domiciled within their borders (Switzerland Hungary.126 the United 
States127).. Generally, works published abroad were not protected. That is not to 
sayy that national laws knew no rights pertaining to foreign works. In the 
Netherlands,, as we have seen in the Seven Capital Sins case (see Par. 1.1). 
whoeverr was first to register a copy of a foreign work and declare his intent to 
publishh a translation, obtained the exclusive right to do so. 

Bvv the mid-19th century, states increasingly extended national copyrighi 
protectionn to foreign authors. In France, an 1810 copyright decree had alread\ 
protectedd foreign authors who first published their works in France. More 
precisely:: the decree provided that copyright could be transferred to French 
citizenss and foreigners alike, which implied that foreigners could invoke copyrighi 
protection.12' ' 

1233 The development from privilege to modem copyright look place over ihe course of the 15th-19th 
centuriess (for a short history, see Cavalli 1986, pp. 9-27). but with a marked leap in the second 
halff  of the 19th Century. Early examples of intermediate intellectual property laws are the English 
Statutee of Anne (1710) and the Danish copyright decree of 1741; see Renouard 1839, pp. 228 
230. . 

1244 Schultze 1994. pp. 97-98. 
1255 Schultze 1994,p. 147. 161. 
1266 Ricketson 1987. pp. 22-23. 
1277 Renouard 1 839-1. p. 241. 
1288 Terré 1960, p. 362 et seq.. repons on the 1810 decision of the Cow de Cassation in which the 

assignmentt of exploitation rights to a foreigner was deemed possible. In a 1804 ruling, the same 
courtt decided that the 1793 Act (although it was silent on issues of foreign works and authors) 
onlyy protected works of French citizens that were published in France. 
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Inn the 1839 French draft Copyright Act. the Government proposed to protect 
workss first published abroad from unauthorised reproduction within France, on 
conditionn of reciprocal protection for works of French authors who had first 
publishedd abroad. The proposal was the subject of fierce debate. Some members 
off  parliament fell that authors should be sheltered from unauthorised reproduction, 
regardlesss of their nationality or the place of publication. Others argued thai 
Francee owed nothing to foreign authors and that unilateral protection of foreign 
workss would seriously hamper Fiance's position in ongoing bilateral negotiations 
onn mutual recognition of intellectual property rights, hventually the proposal was 
rejected.120 0 

AA lew decades on. opinion had changed. The famous 1852 French Copvrighi 
Decreee made unauthorised reproduction in France of works first published abroad 
aa penal offence.1,1' without demanding reciprocal protection of French nationals 
abroad.. Reciprocity was a statutory condition for protection of foreign works in 
quitee a number of countries: the 1828 Danish Decree and the 1844 and 1852 
Britishh Acts131 provided for it. as did the law of Greece (1833). Bavaria (1840). 
Saxonyy and Sweden (1844). Austria (1846). Portugal (1851) and Spain (1879). 
amongg others.1 ° 

Ass Ricketson indicates.'" the reasons for the development towards protecting 
foreignn authors were manifold. The French, for one. had come to regard copyright 
(droit(droit d'aweur) as a universal, natural property right of authors, which 
consequentlyy should not be restricted by borders or nationality. The increased 
economicc importance of cultural products was another factor that encouraged 
countriess to seek protection for 'their' output. Particularly the major producing 
countriess such as France. Germany and the United Kingdom had a stake in 
protectingg their authors and printing industries from piracy, for which the printing 
industriess of countries such as the Netherlands. Belgium and the United States 
weree notorious.1'" 

1299 Renouard 1839-]]. pp. 177-178.485-486. 
1300 Decree cited in: Weiss 1925. p. 273. 
1311 Previously, a 1838 act had provided lor the protection of authors of written works first published 

abroadd against unauthorised reproduction in the United Kingdom, on condition of reciprocity. The 
18444 Act replaced the one from 1838, extending protection to foreign authors of prints, musical 
compositions,, theatre pieces and sculpture. The 1852 Act facilitated the issuing of royal 
ordinancess that effectuated the protection of foreigners. (BIRPI 1904, pp. 313-314; Romberg 
1859-11,, pp. 44-49) 

1322 Romberg 1904-1. p. 60: Le Droit d Auteur 1890. pp. 33-34: C avalli 1986, p. 38, 46 et seq. 
1333 Ricketson 1987, pp. 20-2 1. 
1344 On the scope oi "piracy' and the call for international cooperation to combat it. see among others: 

BIRPII  1904, pp. 314-315: De Beaufort 1909. pp. 32-39. 53-54: Kruseman 1886, pp. 532-544; 
Loosjess 1915, pp. 114-115. 

50 0 



1-OERIGNERSS IN INTERNATIONAL COPYRIGHT A N D RELATED RIGHTS 

3.2.1.3.2.1. J Equal Treatment Clauses 

Itt may have been that the protection of foreign authors was also promoted by the 
moree general trend to recognise the capacity of foreigners to have rights and 
obligationss under national private law. With the rise of the modern nation, a stale 
camee to be viewed as a community of people, living in a steady geographical area, 
recognisingg a common authority.13*  It is particularly the community-element of a 
statee that raised the question of the extent to which non-community members may 
havee legal rights within the boundaries of a country. 

Inn the course of the 19th century, it became a generally accepted principle of 
internationall  law that states should recognise foreigners as legal subjects being 
capablee of having rights and obligations under private law, just as nationals 
were.1366 Savigny maintained that '...Fremde haben gleiche Rechte mit 
Einheimischenn wo nicht das Gegenteil bestimmt ist."37 The Romanist school 
activelyy opposed the discrimination of foreigners.138 By 1889 the German scholar 
L.. Von Bar could write that if people went abroad today, they would not consider 
thatt their (civil) rights would disappear or be weakened. It seems out of the 
questionn -so he continues- that the law of another state should deny us 
protection.1'1 1 

Followingg the French Revolution of 1789. the essentially discriminatory law 
onn aliens {droit aitbain) was revoked because it was felt to contradict the idea of 
brotherhood.1400 This improvement in the legal position of foreigners was only 
temporary,, as the 1804 French Code Civil contained a partial retraction. 
Accordingg to Article 11 Code Civil:  'L'étranger jouira en France des mêmes droits 
civilss que ceux qui sont ou seront accordés aux Francais par les traites de la nation 
aa laquelle eet étranger appartiendra'. 

Takenn literally. Article 11 Code Civil appears to deny rather than gram 
foreignerss rights due to the reciprocity clause. However, the judiciary ultimately 
interpretedd it so that it meant: foreigners have full rights under private law unless 
thee law explicitly denies them.M1 That copyright was among these 'civil ' rights 
wass first unequivocally confirmed by the French Supreme Court as late as 1959. in 

1355 Schultze 1994, p. lORetseq. 
1366 Bar 1862,p. 64: Battifol 1947,pp. 13-14; Dungs 1910, p. 33 refers more specifically to property 

rightss of foreigners that are recognised and can be protected under local law. 
1377 Savigny 2000, p. 89. 
1388 Bar 1889, pp. 100-101. 
1399 Bar 1889, p. 1. 
1400 Battifol 1947, pp. 13-14. 
1411 Weiss 1925, pp. 250-259: Despagnet 1891, pp. 71-75: Josephus Jitta 1916, p. 27. 
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thee (in)famous 'iron curtain" case invoking the protection of Russian musical 
works.M: : 

Whatt exactly the rights of foreigners were under French private law. was 
disputedd before the liberal interpretation of Article ] 1 Code Civil took hold. Some-
scholarss argued that even though the equality-clause was part of the Preliminary 
Chapterr of the Code Civil, this Chapter was in lact meant to have a more general 
scope,, so that the equality and other clauses also applied to rights and obligations 
otherr than those in the Code Civil proper.14" 

Theree was also widespread difference of opinion on what these 'droits civils' 
off  Article 11 Code Civil exactly were. According to jurisprudence and to the 
judiciary.. Article 11 Code Civil did not address natural rights and given then 
nature,, foreigners enjoyed these without any form of reciprocity. Consequent!}. 
thosee who saw copyright as a property right -at the time itself perceived as 
belongingg to the realm of natural rights- would conclude that foreigners enjoyed it 
ass well as French nationals. Those who regarded it as a true civil right, would 
arguee that foreign authors were only protected if reciprocal protection was 
availablee for I-rench authors.144 Since moral rights found their basis in the 
protectionn of a person's integrity or reputation, the argument could be made that 
morall  rights were not droits civils. whereas the economic rights, as a purely legal 
creation,, were.'4' 

Thee Belgian Civil Code, based as it was on the French, contained a clause 
identicall  to Article 11 of the French Code Civil. According to Wauwermans it is 
basedd on the principle that any person who is on Belgian territory is entitled to 
protectionn of his person and goods.146 In 1854 the Ghent Court ruled that the droit 
d'auteurd'auteur is not purely a droit civil, but derives from the droit des gens, as do. lor 
instance,, the right to marry or to bequeath property. Foreign authors therefore own 
copyrightt as Belgian nationals do.147 A few years later, in a case involving the 
unauthorisedd use of operas by Verdi, the French Cour de Cassation said thai 
intellectuall  property rights are derived from natural law. thus giving a ruling 
similarr to the Belgian one.'4* 

1422 Cass. 22 December 1959 119601 Rev. Crit. Dr. Int. Pr. 361-362 (hoy v. Le Chant du Monde) . Tin 
19577 copyright act re-introduced reciprocity tests. On the case, see Plaisant 1962 and Desbois 
1963. . 

1433 Opzoomer 1873. p. 3. 
1444 Colombet 1997. pp. 324-325 repons some cases where copyright was placed in the realm ot 

naturall  rights, but that most regarded it as a purely civil right. 
1455 Bartin 1935. at pp. 58. 62-63 explores this position but does not unequivocally promote it. 
1466 Wauwermans 1894. p. 392: sec also Cattreux 1889, p. 73 
1477 Tribunal Gand 21 January ] 854 ([ 1854] Belg. .hid.. 269). cited in Wauwermans 1894. p. 392. 
1488 Cass. 14 December 1 857 [Verdi), cited in Terré I960, p. 364; Battitol & Lagarde 1983, p. 200. 
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Inn the Netherlands, foreigners could, in principle, also acquire and dispose of 
property,, inherit, have contractual rights and obligations, etc. The Wet Algemene 
BepalingenBepalingen of 1829 (General Provisions Act or Wet AB). which was drafted 
simultaneouslyy with the Burgerlijk Wetboek (Civil Code or BW). lays down that 
thee private law of the Netherlands is the same for foreigners as for Dutch citizens, 
unlesss the law explicitly provides otherwise (Article 9 Wet AB).149 Article 3 of the 
Italiann Civil Code of 1866 contained a similar equality clause, as well as detailed 
choice-of-laww rules.15" Both provisions were a generous variation on Article 1 ] of 
thee French Code Civil. 

Thee link between equality-clauses and copyright protection for foreign authors 
orr works did not escape the attention of critics of the 1881 Dutch Copyright Act. 
Sincee the legislature recognised in this Act that copyright is part of private law and 
ann absolute proprietary right, it was felt that the equality clause of Article 9 Wet 
ABAB 1829 entitled foreign authors to the same protection as Dutch citizens.151 

However,, the Copyright Act provided otherwise: it stated in Article 27: 'This law 
appliess to works |read: first, mve] printed and published in the Netherlands or 
Netherlandss Indies and to unpublished works of authors domiciled in the 
Netherlandss or Netherlands Indies.,152 Consequently, it did not protect the 
majorityy of foreign authors and works. 

Ann implicit reference to the equality principle in France can be found in the 
explanatoryy memorandum to the 1852 French Copyright Decree. It states that 

'...althoughh a foreigner can acquire and possess property under the protection 
off  our laws, he cannot prevent the exploitation of his works through piracy, in 
thee otherwise so hospitable soils of France. That is a state of affairs one can 
deplore,, not just because it is not in accordance with the rules that our positive 
laww incessantly strives to generalise, but even because it goes against universal 
justice.'15 5 

1499 It was disputed what this provision meant for choice-of-law rules, as it seemed to imply that the 
personall  statute no longer governed issues of capacity, marital status etc.. even though at the lime 
thatt was the common conflict rule throughout Europe, including the Netherlands. See: Opzoomer 
1873,, p. 156etseq. 

1500 Despagnet 1891, pp. 70-71. Josephus Jitta 1916, pp. 27-28. 203-204. 
1511 De Beaufort 1909, pp. 305-309. 
1522 'Deze wet is van toepassing op in Nederland of in Nederlandsch-lndië gedrukte en door den druk 

gemeenn gemaakte werken, op niet door den druk gemeen gemaakte werken afkomstig van in 
Nederlandd of in Nederlandsch-lndië woonachtige auteurs.' 

1533 'L'étranger ... qui peut acquérir et possède sous la protection de nos lois des meubles et des 
immeubles.. ne peut empécher l'exploitation de ses oeuvres. au moven de la contrefacon. sur Ie sol 
d'ailleurss si hospitalier de la France. C'est la un état de choses auquel on peut réprocher. non 
seulementt de n'étre pas en harmonie avec les regies que notre droit positif tend sans cesse a 
generalisess mais méme d'etre contraire a la justice universe! Ie." Cited in Weiss 1925, p. 273. 
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Inn retrospect it may seem a littl e odd that countries did not opt for the simple 
solutionn of putting foreign authors on an equal footing with nationals by wav of 
thee genera] equality clause that ahead) gave foreigners such di\erse rights as to 
ownn and dispose of real property, enter into contractual obligations, etc. It is 
hexx ond the scope of this study to thoroughly examine why this road was not taken: 
somee tentative answers will have to suffice. 

Ann obvious possibility is that since copyright was relatixely young, it had not 
yett found a firm place in private law. Copyright was still shedding its printer's 
privilegess roots and it was not common everywhere to bestow privileges on 
foreigners.1544 Privileges were exploitation rights given by (local) authorities for the 
territoryy under their control and this territorial approach to copyright persisted 
whenn it became a right rather than a privilege. 

Thee privilege-background possibly influenced the idea that intellectual 
propertyy is public law more than prixate lawr. Some writers felt intellectual 
propertyy belonged to the realm of public law rather than prixate law and public 
laww typically is not concerned with rights of (foreign) persons abroad.155 

Evenn when considered as part of prixate law. the position of copyright was 
problematic.. It was not unequivocally considered a droit civil, natural right, or 
personall  right. Some found its basis was the respect for a person's integrity (the 
personall  rights basis popular in Germany)15'1 or property (the natural law basis 
withh many proponents in fiance). Other countries were more inclined to see its 
rationalee in expediency: to allow authors to reap the fruits of their labour was to 
encouragee the production of works of art and science, which is in the general 
interestt (the dominant opinion in the US). Intellectual property as an instrument of 
nationall  cultural policy meant there was no reason to protect authors of works that 
weree produced elsewhere. The tree use of foreign works suited national policies 
thatt were aimed at stimulating local production (including translating foreign 
works). . 

Nott only was the nature ol copyright uncertain, its object and scope were not 
thatt well-defined either and xaried more substantially from country to country 
thann today.15' A biting description by the English Royal Commission on Copyright 
ofof 1 897 illustrates the point. The Commissioners said of the law of copyright, then 
foundd in 14 statutes stretching from 1 735 to 1875. that it was: 'whollv destitute of 

1544 Huard 1903. p. 15. 
1555 Anders 1881, pp. 79-80: Banin 1935 referring to Ducrocq. p. 57. 
1566 See among others: Kohier 1907. pp. 84-94, Leuze 1962, pp. 80-85. On copyright in 19tli century 

Germany,, see Dambach 1871: in 19th Century Austria, see Helmensdorfer 2001. 
1577 On 19th-century theories repardini! the nature of copyright, see amoni! others: Anders 1881, pp. 

79-159;; De Beaufort 1909. pp. 70-125: Huard 1903̂  pp. 29-40; Kohier 1907, pp. 61-99: 
Wauwermanss 1894, pp. 90-95. 
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anyy sort of arrangement, incomplete, often obscure and even when it is intelligible 
uponn long study, it is in many parts so ill-expressed that no one who does not give 
suchh study to it can expect to understand it.'15* 

Another,, more simple, explanation is that given the scope of copyright law at 
thee time, there was no real need for (theoretical) equality because it would not 
havee made much of a difference in practice. Particularly in the first half of the 
19thh century it was a common rule that the translation or reprint of a work first 
publishedd abroad was not a restricted act, i.e.. a copyright infringement (delict). Of 
course,, the interest of foreign authors was primarily to be able to control the 
translationn or reprint of their work in other countries. Being put on a par in these 
countriess with local authors under an equality-clause would not have helped them 
much,, since foreign authors typically published their work in their home-country 
first. . 

Illustrativee of the above problem was the situation under the 1810 French 
copyrightt decree. It did not differentiate between nationals and foreigners, but 
sincee only the unauthorised reproduction of works first published in France was a 
restrictedd act. in effect most foreign works fell in the public domain in France, 
evenn though foreign authors could invoke the Decree.I?M When the French 
pioneeredd a more liberal stance in the 1852 Copyright Act and also provided for 
protectionn of authors who had first published outside France, they went on to 
exportt it through bilateral treaties. 

3.2.22 THE APPEARANCF. OF BILATERAL COPYRIGHT TREATIES 

Thee common condition that foreign authors could only invoke copyright if 
reciprocall  rights were available to nationals led to an intricate web of bilateral 
negotiationss between European states. Some German states made agreements on 
mutuall  protection as early as the 1820"s.160 In 1840 the kingdom of Piedmont-
Sardiniaa and its 'neighbour" Austria (which still ruled Lombardy at that time) 
concludedd what is regarded as the first true bilateral copyright treaty, although it 
becamee multilateral soon afterwards as Italian states such as Parma. Tuscany and 
thee Papal State adhered to it.l6i It contained substantive provisions as well as a 
nationall  treatment clause 

1588 Cited in Vaver 2001. at 1 
1599 Rcnouard 1839, pp. 177-178: Montagnon 1883, pp. 13-14; Huard 1903, p. 37; Bartin 1935. pp. 

59-61. . 
1600 Ricketson 1987, pp. 25-26: Cavalli 1986, pp. 70-75. 
1611 Cavalli 1986, pp. 71-72 
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AA flurry of bilateral treaties ensued, concluded among others between France.'6: 

Belgium.. Denmark. Spain. Great Britain. Russia and some states that were later to 
dissolvee (Austria-Hungary. Norway-Sweden) or united into larger slates (German 
Lmpiree 1871. Italian Kingdom 1861). Many of the earlier treaties were not proper 
copyrightt treaties, but commerce treaties with a copyright paragraph added. Since 
commerce-treatiess were rather easily denounced, depending on the political and 
economicc priorities of the day. authors rights based on these were not very 
secure. . 

Thee general principle in these treaties appeared to be national treatment: 
foreignn authors or works were assimilated to nationals. Under some treaties, 
loreignn authors did not have to fulfi l formalities other than those in the country of 
originn to be able to claim protection.!M which was a deviation trom assimilation. 
Also,, various demands of (material) reciprocity limited the actual significance of 
nationall  treatment. A typical clause in earlier bilateral treaties read 'Nevertheless, 
thesee advantages are only reciprocal ly ensured during the existence of their rights 
inn the country where the original publication took place and the duration of 
enjoyment,, in the other country, cannot surpass that which is laid down for 
nationall  authors.'16'' One possible interpretation of this type of provision was that 
thee term of protection could not exceed that accorded by the law of the country of 
origin.. However, it could also be -and often was- interpreted more broadly, to the 
extentt that material reciprocity was required for protection. 

Byy 1879. the departures from national treatment caused Fliniaux to sigh that 
thee national treatment principle had littl e meaning. In practice, he argued, the 
actuall  principle governing most bilateral treaties was more adequately described 
as:: contracting states give foreign authors (procedural) recourse to protect their 
rights,, whereby the content and duration of the rights depend on the law of their 
countryy of origin.If*  It was not until later that national treatment became the truly 
dominantt principle in bilaiera) treaties, with a corresponding reduction in the 
numberr of reciprocity clauses. 

Thee 'modern' 1 883 Franco-German treaty on copyright states in Article 1: 'the 
authorss of works of literature or art will , regardless of whether these works have 

1622 trance concluded most treaties, with, among others: the Netherlands (treaty on commerce) 1840; 
Sardiniaa 1843; Hanover. Portugal. Great Britain 1851; Austria-Hungary 1866; Salvador 1880; 
Sweden/Norwayy 1881: Italy 1884 etc.. see BIRP1 1904, pp. 259-270. 

1633 Romberg 1904-1, pp. 60-61; Petit 1903, pp. 11-12. 
1644 BIRPI 1936, pp. 8-20. 
1655 'Toutefois. ces avantat?es ne leur sont reciproquement assures que pendant 1'existence de leurs 

droitss dans le pays ou la publication originate a été faite. et la durée de leur jouissance. dans 
1'autree pays, ne pourra excéder celle lixee par la loi pour les auteurs nationaux." Cited in Weiss 
1925,, p. 59:. 

1666 Fliniaux 1879, pp. 30-35. 
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beenn published, enjoy in both countries mutually, the benefits that its law offers 
torr the protection ot works of literature or Art. They will enjoy there the same 
protectionn and the same means of redress against harm done to their rights, as if 
thiss harm had been done to an indigenous author.'I6/ This provision can also be 
foundd in the Berne Convention and has become the source of confusion over 
choice-of-laww rules, as we shall see later. 

3,33 The Foreigner in the Berne Convention 

Bvv the end of the 19th century an international copyright system had developed 
thatt was based on national copyright laws that made -in conformity with the 
commonlyy held notion that each state has exclusive jurisdiction over its own 
territory-- the protection of works, either first published within their respective 
borderss or created by national authors, a matter of domestic legislation. Protection 
forr non-nationals was not based on general equality clauses, but on specific rules 
inn domestic copyright law and on bilateral treaties. 

Thesee agreements primarily involved European countries, although Latin 
Americann states concluded quite a number of treaties as well. It is estimated that 
upp to the Berne Convention some ninety treaties were concluded, dealing either 
exclusivelyy or in part with copyright. France was party to over half of these. By 
1886.. thirtv treaties were in force between fifteen contracting states.16" 

3.3.11 THE ROAD TO BERNI 

Inn the second half of the 19th century, authors and artists increasingly organised 
themselvess to further their interests, the primary one being to improve control over 
thee fruits of their labour both at home and abroad. During various international 
conferences-inn 1858. 1861. 1877. 1878. 1881 and 1882-they fiercely debated the 
naturee of copyright. Some held copyright to be an absolute and eternal right. 

]]  67 'Die Urheber von Werken der Liteiatur oder Kunst sollen, gleichviel ob diese Werke veröffentlicht 
sindd oder nicht, in jedem der heiden Landen gegenseitig sich der Vorteile zu erfreuen haben. 
welchee daselbst zum Schui/e an Werken der Literatur oder Kunst gesetzlich ingeraumt sind oder 
eingeraumtt werden. Sie sollen daselbst denselben Schutz und dieselbe rechtshilfe gegen jede 
Beeintrachtigungg ihrer Rechte geniessen. als wenn diese Beeimrachtung gegen inlandischen 
Urheberr begangen war." 

1688 Numbers based on the list composed by Cavalli 1986, pp. 73-74 
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whereass others flatly denied its existence.'6g Yet others were favourable to the idea 
off  copyright as a type of absolute right, but strongly opposed an indefinite term of 
protection.. At the 1858 conference of authors. Delegate Calmels expressed his 
abhorrencee of eternal copyright thus: 

11 Messieurs, il faut bien reconnoitre que la plupart des hommes qui ... fonts des 
oeuvres.. se sont inspires de ceux qui les ont precedes et n'ont rien fait de 
nouveau.... Accordere^-vous pour cela un droit de perpétuité? Mon Dieu. 
messieurs,, il y a peu d"idées nouvelles.'170 

Nationall  copyright laws differed extensively, not only with regard to categories of 
workss protected, but also in their scope and term of protection. The myriad 
bilaterall  treaties were not regarded as an effective means to guarantee protection 
onn the international level. It is therefore not surprising that once writers, artists and 
publisherss of different countries assembled together, their preferred solution was 
thee unification of all copyright laws. 

Preciselyy because of the disparity between national laws, this was an 
unrealisticc goal, so authors limited themselves to identifying the basic principles to 
whichh any advanced copyright legislation should adhere. The 1858 conference in 
Belgiumm agreed on the following principles: an exclusive right to authorise 
publication,, reproduction and performance should be legislated for authors of 
books,, plays and other written works, for composers of music and for artists with 
respectt to their drawings, paintings and other works. The term of protection in all 
lawss should be the life of the author plus 50 years after the death of the surviving 
spouse.17'' Authors should have the exclusive right to authorise translations of their 
work,, provided they make their first use of this right within three years after 
publicationn of the original.1'' 

foreignn authors and owners ot copyright in works published abroad would 
havee to be treated the same as nationals.17'1 The principle of national treatment 
(seenn as territorial) was not wholly undisputed, some favoured the principle that 
authorss be treated the same as under their personal law (based on nationality). The 
ideaa that the rights as provided hv the law of the author's home country should 
followw him wherever he was. or wherever he published, seemed more attractive. 

1699 Romberg 1904-1, p. 2 el seq.: Société des Gens de Lettres de France 1879. p. 39 el seq. At the 
18788 annual meeting of tlie Nederlandse Juristenvereniging (Dutch Luw Association), a majority 
off  the jurists present considered thai copyright can not be based on any particular legal principle, 
onlyy the general interest can justify the protection of authors (see Hugenholtz 1998, pp. 1-2). 

1700 Cited in Romberg 1904-1. p. 108 
1711 The idea seems to have heen that copyright persists after the death of the author only if there is a 

spousee or direct descendant to benefi! Irom it. 
1722 Romberg 1904-1, pp. 61-162. 
1733 Romberg 1904-1, p. 75. 
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particularlyy for those who regarded the 'droit d'auteur' as an absolute and eternal 
rightt of the creator.'74 However, national treatment was ultimately favoured as the 
secondd best solution to unification. 

Inn 1878 France hosted the international literary conference where the ALAI . 
thee Association Littéraire International -soon after renamed Association Littéraire 
etet Artistique International- was founded. The ALAI called upon the French 
governmentt to prepare a draft international treaty. Shortly afterwards, the 1878 
Conferencee on artistic property voted resolutions including:17' 
-- international intellectual property treaties should be separated from commerce 

treaties: : 
-- it is desirable that huropean states and their overseas territories develop 

uniformm copyright provisions: 
-- the infringement of the artist's right is a 'délit commun": 
-- for an artist to be allowed to enforce his right it suffices that he justifies his 

propertyy right in the country of origin. 
Thee French appointed a committee, but when no draft treaty followed, the 
initiativee moved to Switzerland. In 1883 a proposal was drafted, a work influenced 
greatlyy by the then German president of the ALAI . Professor Ulbach and French 
professorss Pouillet and Clunet. They saw national treatment, coupled with a few 
basicc substantive provisions, as a mechanism and first step for further 
unification.176 6 

3.3.22 THE 1884-1886 CONFERENCES AND SUBSEQUENT REVISIONS 

Thee 1884 Berne conference was a preparatory one. which resulted in a proposal 
thatt the delegates1" present submitted to their respective governments and that 
wass also sent to other governments. The year 1885 saw another conference with 
moree countries represented17'' and the resulting text of the Convention was signed 
withh minor alterations dunne the 1886 conference.17' 

1744 Fliniaux ] 879. citing Pataille, p. 32. 
1755 Cavalli 1986, p. 138. 
1766 Cavalli 1986, pp. 158-175. 
1777 From Austria-Hungary. Belgium. Costa-Rica, France. Germany. Haiti, the Netherlands, Sweden 

&&  Norway. Switzerland, the Unned Kingdom (Actes BC 1884, pp. 71-72. 19-20). 
1788 Costa-Rica and Austria-Hungary were not represented as in 1884. but Argentina. Italy, Spain, the 

Unitedd States. Paraguay. Honduras and Tunisia were (Actes BC 1 885, pp. 11-12, 33). 
1799 Belgium. France. Germany. Haiti. Italy. Liberia. Spain. Switzerland. Tunisia and the United 

Kingdomm were the signatories. The United States and Japan and Liberia had observer status 
(Ricketsonn 1987, p. 79). 
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Too understand the outcome of the project it is essential to keep in mind a number 
off  circumstances. First of all. yiven that the aim was to have as many Union 
memberss as possible, there were likely to be many compromises. Secondly, the 
disparityy between national copyright laws allowed for modest substantive 
provisionss only. Thirdly, countries with relatively extensive copyright protection 
suchh as France and Germany had littl e to gain from a pure national treatment 
scheme."*""  Their own citizens would still have littl e protection abroad and they 
wouldd have to justify why foreigners enjoyed more rights at home than their own 
authorss did abroad. The 'advanced' countries therefore had an interest in as many 
substantivee provisions as were attainable and in exceptions to national treatment 
byy way of some form of reciprocity. 

fourthly,, countries with limited copyright protection had opposite interests. 
h\\ en though the Berne Convention was aimed at improving protection onlv of 
foreignn works and authors, agreeing to a jure convent ionis level of protection that 
exceededd national protection would give these countries a similar problem that 
advancedd countries would have with national treatment. They would have to 
explainn on the home-front why foreigners were better protected than their own 
nationals.. The practical consequence would be that countries would have to adapt 
theirr copyright laws to give their own citizens the same level of protection as they 
weree obliged to grant foreigners."11 Agreement on substantive rules was therefore 
onlyy possible in so far as countries were prepared to incorporate them into 
domesticc copyright law. or were able to make reservations. 

Thee impact of all of these factors is easily recognised in the design of the 
Bernee Convention.182 National treatment is made the leading principle, but it is 
regularlyy thwarted by reciprocity. Minimum substantive rights are interspersed 
withh facultative provisions. The BC as agreed upon in 1886 allowed for more 
deviationn from the national treatment principle than the 1883 proposal, which 
containedd just ten short Articles. 

Threee dealt with national treatment: the central Article 1 for authors. Article 4 
equatingg successors in title with authors and Article 7 specifying that foreigners 
shouldd have the same lesal remedies against infringement as nationals. Another 

ISOO Ricketson notes that the drawbacks of a pure national treatment scheme for countries with a high 
levell  of protection also caused the pre-Berne Convention bilateral agreements to contain 
substantivee provisions (Ricketson 1987. pp. 25-26). In a sense, the Berne Convention was a 
continuationn of old practices on a grander scale. 

1811 Belgium is a case in point: because the pre-1994 Copyright Act offered less moral rights 
protectionn than Article 6bis BC does, the conns extended domestic Belgian copyright to the BC 
standard;; see Doutrelepom 1997. pp. 223. 292-293. 

1822 Joseph us Jitla in his treatise on private international law describes the BC and other intellectual 
propertyy treaties as '...having the character of a politically motivated scheme of mutual 
protection,, rather than a regulation of private law issues.' 1916, pp. 267-26K. 
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threee Articles clarified the subject-matier of copyright: works of literature and art 
(Art.. 2). including unpublished manuscripts (Art. 3) and translations (Art. 6). 
Sincee the exclusive right to authorise translations was deemed the most important 
rightt from the international perspective -but it was also a controversial issue- it 
wass included explicitly in the proposal (Art. 5). The last three Articles specified 
thatt the Convention would be applicable to all works that had not come into the 
publicc domain in the country of origin of the work (Art. 8). that contracting States 
couldd conclude special agreements as long as these were not in contravention of 
thee Convention (Art. 9) and that an international bureau would be established for 
thee deposit of national copyright acts (Art. lO).1* ' 

Thee official draft for the Diplomatic Conference of 1884 was twice the size of 
thee proposal tabled in 1883. It encompassed all but one of the earlier Articles. 
somee of which in revised language. It also contained additional procedural clauses 
onn entrv into force, future revisions, etc.11*4 Debate during the 1884-1885 
conferencess concentrated on the extent to which the Convention should contain 
uniformm substantive copyright and the scope of national treatment. Subsequent 
revisionss in 1896 (Paris)! 1908 (Berlin). 1928 (Rome). 1948 (Brussels) and 1967 
(Stockholm)) were dominated by attempts to clarify and expand the substantive 
minimumm rights and weed out the possibilities for (later) signatories to make 
reservations. . 

Too illustrate the tug-of-war between national treatment and reciprocity, 
betweenn compulsory minimum rights and facultative protection, it is instructive to 
lookk at the developments surrounding the duration of protection, the translation 
rightt and the gradual extension of the categories of protected subject-matter to 
includee works of photograph) and other works. The solution reached for the 
controversiess surrounding ownership of copyright in films is especially interesting 
Iromm our perspective, because (as we shall elaborate in the next Chapter) it 
involvess the only straightforward conflict rule in the Berne Convention. 

3.3.2.13.3.2.1 Term of Protection 

Ann important issue in 1884 was whether national treatment should also govern the 
termm of protection. Some countries found it unacceptable to have to continue to 
tirantt protection to foreign works once these works had come into the public 
domainn at home. The committee that dealt with the issue felt it was preferable to 
havee a uniform term. However, since the terms of protection post mortem auctoris 

1833 AciesBC 1 884, pp. 7-8. 
1844 AciesBC 1884, pp. 11-13. 
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(I'MA)) differed substantially in national codes, the delegates accepted -albeit with 
somee difficulty- the German proposal to make the duration of copyright 
dependentt on the term accorded under the law of the country of origin, '^n 1928. a 
uniformm term of 50 years post mortem auctorts was established tor most, but not 
all.. works. As long as this term was not universally accepted by Union countries, 
howexer.. each country could maintain its own term and limit the term of 
protectionn for foreign works to that in their country of origin (Art. 7 BC 1928).,,f" 

Somee changes have been made since then, but the 50-year-rule still allows for 
exceptions.. Union members may for instance maintain a shorter term of protection 
torr photographs and applied arts (minimum of 25 years on completion) and mav 
choosee to protect film for 50 \ears on completion or the time it was first made 
availablee io the public rather than 50 \ ears PMA (Art. 7 BC). 

3.3.2.23.3.2.2 Translations 

1-romm the beginning, a very important and controversial issue was translations. 
Writingss were a major category of works and the normal way to exploit them 
abroadd was of course to publish a translation. Some countries felt that translations 
shouldd be equated with reproductions.1* ' the author would thus have the exclusive 
rightt to authorise translations of her or his work as long as it was not in the public 
domain.. For others this was unacceptable. They preferred a right to authorise 
translationss for a much shorter period (three or ten vears).,KS 

Gi\enn the great differences in national laws, national treatment was not 
consideredd a good alternative either, certainly not where it concerned the period 
duringg which the author has the exclusive right to authorise translations. 
Ultimately,, the 1884 Conference decided on a rather intricate scheme: it an author 
hadd authorised a translation that was published in a Union country within three 
yearss of publication of the original work, the author had the exclusive right to 
authorisee further translations, but only for a period often years after publication of 
thee first translation (Art. 6 Draft BC 1 S84). The issue was raised again in 1885 and 
thee delegates managed to expand the protection a little: authors resident in a Union 

1X55 Acles BC 1884, pp. 30. 41-43. 
1X66 Dales after Articles refer to the 'Berne' \ersion (1886). Berlin revision (1908). Rome revision 

(1928).. Brussels revision (1948). Stockholm revision (1967). Articles not followed by a date are 
thosee in the current version of the (. omentum (i.e.. the latest revision of Paris 1971 I. 

11 87 Actes BC 1 884, pp. 31-32. 
11 88 Actes BC 1 884, pp. 31. 45-49. 

6? ? 
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countrvv enjoyed the exclusive right to authorise translations lor a minimum often 
yearss after publication of the original work (Art. 5 BC 1886).1*1' 

Thee quest for equation continued at the 1896 Revision Conference and a new 
compromisee was reached: authors would have the translation right during the term 
off  protection of the original work, but if within ten years after publication of the 
originall  work they still had not used this right for a given language, others were 
freee to publish a translation in that language (first Article, at 111 Additional Act 
Pariss 1 896). As long as the original work remained unpublished, the translation 
rightt stayed intact.190 In 1908 the 'translate within ten years' requirement was 
droppedd (Art. 8 BC 1908). so that authors enjoyed the translation right for as long 
ass they enjoyed other economic rights. 

3.3.2.33.3.2.3 Works Protected 

Thee development of Article 2 of the Berne Convention (Art. 4 in the 1886 text) is 
anotherr illustrative example of the painstaking effort it took to reach agreement on 
substantivee issues. From the start, there were differences of opinion on what the 
inclusionn of a certain type of work in the list of Article 2 meant. Some held it to be 
merelyy illustrative, while others felt that signatories had a duty to protect at least 
thee type of works mentioned (if original).191 The latter point of view was 
confirmedd as the right one in 1908 (with Art. 2 sub 3, BC 1908 stating as much). 

Ass to the type of works protected, the 1884-1886 conference delegates were in 
minorr disagreement only, compared to what ensued during the 1896. 1908, 1928 
andd 1948 revision conferences. 

Inn 1885. France and Italy wanted photographs to be listed explicitly as works 
off  literature and art. which was unacceptable to Germany which had a separate 
regimee for protection of photographs. The conference decided to give photography 
aa place in the closing protocol: countries that protected photography under 
copyrightt law could choose to protect foreign photography on the basis of 
reciprocity.1922 In 1896, photography was again an issue of debate and some 
progresss was made on the matter. The protocol now stated that Union authors 

1899 Acies BC 1885, pp. 26-28, 43^15, 62-63. 
]]  90 Actes BC 1896, pp. 168-170: Huard 1897. p. 6. 
1911 Actes BC 1884, p. 45: Acies BC 1885, pp. 21-22, 43; Actes BC 1896, pp. 166-168; Actes BC 

1908,, pp. 229-235; Actes BC 1928, pp. 185-186. 
1922 Acies BC 1885, pp. 21-22. 55-56. hor a detailed history of the protection of photography in the 

BC.. see De Cock Buning 1998. 
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couldd also benefit from national laws other than copyright laws that protected 
photography,, without the condition o1 reciprocity.19. 

Thee 1908 Revision Conference saw many proposals to change the (illustrative) 
listt of works protected. Photography featured on the list of recommendations, as 
didd applied arts, pantomime and anthologies.194 It was not included in Article 2 
andd kept its separate position, but it was now confirmed that countries were 
obligedd to proleet photographic works (Art. 3 BC 1908). 

Thee 1928 revision did not result in any major changes to the list of protected 
works,, although speeches and the like were now included.w In 1948. however, 
photography,, together with film and other audiovisual works, architecture, applied 
aitss and industrial design w as finally included in the main list. 

3.3.2.43.3.2.4 Ownership of Audiovisual Works 

Att the 1967 Revision Conference, the ownership of rights in audiovisual works 
wass a much debated issue. Since the production of film involves manv 
contributors,, it is important for film producers to secure the rights from the 
contributors,, in order to be able to exploit the film. That countries have different 
ruless for ownership complicates the position of a film producer. Harmonisation 
wass therefore attempted. 

Roughlyy speaking, there are three different kind of systems in use for rights 
allocationn in audiovisual works. Under the first, all creative contributors (director, 
screenwriter,, camera man. etc.) are considered as co-authors, but the economic 
rightss are granted to the producer by law. In the second svstem. creative 
contributorss are recognised as (co-)right owners, but the producer is considered to 
ownn copyright (or at least to have an exclusive licence to exercise the rights 
necessaryy for normal exploitation of the film) by way of a rebuttable assumption 
off  assignment (presumptive cession). The third system directly allocates copyright 
too the producer of a film.1*  The co-exisience of these three systems in Union 
slatess complicated the discussions on the inclusion of film copyright in the BC. 

1933 ActesBC 1896, pp. 166-168. 
1944 Acies BC 1908 (Rapport de la Commission), pp. 229-235. 
1955 AciesBC 1928, p. 196.218. 
1966 In the F.C. atttributing initial ownership of copyright in an audiovisual work to the producer 

exclusively,, is no longer allowed since the 1992 Rental and Lending Directive. The principal 
dii  reel or of the film must be considered as author and (co-)owner. Member Stales are Iree to 
designatee other contributors as co-authors-owners (Art. 2(2) Rental and Lending Directive. Art. 2 
Termm of Protection Directive). 
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Somee countries did not want any special reference made to the ownership of rights 
andd preferred to leave national treatment intact. Other countries feared that their 
filmm industry would suffer if producers could not expect the copyright they 
acquiredd at home to be respected abroad. However, the alternative -leaving 
ownershipp of a particular film to be regulated solely by the producer's domestic 
law-- was unacceptable to countries that were most protective of the rights of 
individuall  contributors. The compromise is a rather intricate reaffirmation of the 
nationall  treatment principle, coupled with a substantive clause and a conflict rule. 

Thee national treatment principle is repeated in the first paragraph of Article 14 
bis(2):: deciding who owns copyright in audiovisual works is a matter for domestic 
legislationn of the country where protection is claimed. It is further prescribed that 
inn countries where the exploitation rights are (or all copyright is) not assigned to 
thee producer by law, the (co-)contributors cannot resist normal exploitation acts197 

withh regard to the film to which they have agreed to contribute. This substantive 
clausee comes in the form of a rebuttable presumption: the contributor and 
producerr can agree otherwise. Whether the agreement must be in writing or not, is 
too be judged by the law of the country where the producer has his seat or habitual 
residence.. This conflict rule can be set aside by Union members who demand that 
anyy agreement must be in writing. 

Thee presumptive licence clause of Article 14 bis (2a) is potentially robbed of 
muchh of its significance by Article 14 bis(3).m Under this provision, countries 
remainn free to exempt important contributors to any film -the screenwriter, the 
composerr of music specifically writien for the film, the dialogist. the principal 
director-- from the presumptive cession. In effect, unless national laws provide 
otherwise,, the presumptive cession does not concern these contributors. 

Att the time of the Paris Act. there were no special rules for ownership of 
audiovisuall  works in Dutch law: every person who made a creative contribution 
(director,, scriptwriter, cameraman, etc.) was a co-author of the work. The film 
producerr only owned the copyright if the film was made by employees (Art. 7 Aw) 
orr if he had acquired it from the actual creators. According to the Dutch 
Government,, the reason to introduce special provisions was not that there was a 
needd for them in the (Dutch) film industry, but because it was desirable to adjust 
domesticc copyright law to the changes in the 1971 BC. 

Inn sum. the Dutch Government argued that Article 14 bis BC is inspired by the 
needd to promote the unhindered circulation of films and that this would only be 
achievedd if there is adequate legal certainty as to the exploitation rights of the 
producer,, or else the necessary investments in films would not be made. The 

1977 Article 14 bis(2)b BC actually names the nets that cannot be resisted (reproduction, distribution of 
copies,, screening in public, broadcast, etc.), 

1988 See Geiler 2001 ai6[2]b[ii|. 
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L'o\\ eminent first wanted to introduce only a presumption of transfer of economic 
r ights,, since this seemed to match Art ic le 14 bis(2) BC the best. The government's 
influentiall Advisory Commit iee on Copyright (Commissie Auteursrecht) however, 
favouredd a system of fu l l transfer b\ operation of law (cessio legis). A l though this 
variationn was proposed in a later, revised legislative draft, the more 'author-
fr iendly"" option, that o f presumptive transfer of economic rights, was legislated 
for.1"1'' In reality, there was no need to change the Auteurswet, because under Dutch 
laww producers o f foreign f i lms can invoke Art ic le 14 bis(2) directly. The changes 
too the Auteurswet also go further than the BC requires, because in the BC there is 
noo presumptive transfer o f economic rights, but a presumptive licence, exclusive 
att best. 

Thee development o f Art ic les 2. 7 and 8 BC shows the uneasy relationship 
betweenn national treatment and unif ication. On the one hand countries were 
frequentlyy opposed to national treatment i f that meant that foreigners could rely on 
moree protection than nationals. On the other hand every provision that introduced 
aa form o f reciprocity (e.g., photography until 1896) or made maximum protection 
dependentt on the country o f origin (e.g.. duration), wou ld go f lat lv against the 
basicc principle that foreign works authors be treated as nationals. Harmonisation 
wass the solution but proved diff icult to achieve, particularly where it required 
partiess to extend the scope o f their national copyright laws.20" 

Thee resulting rules have mixed properties. The protection o f photographv 
developedd from being facultative and reciprocal, to non-reciprocal and eventuallv 
compulsory.. Provisions that reflect outright substantive harmonisation remained 
ratherr sparse, e.g.. the exclusive right to authorise translations (Ar t . 8). the freedom 
too cite legitimately published works (Art. 10 at 1) and the exclusive right for 
authorss ot musical and dramatico-musical works concerning public performance 
andd transmission o f their work (Art. 1 1 ). 

Otherr provisions are a combination of harmonisation, national treatment and a 
formm ol reciprocity (references to the country o f or igin), e.g.. the duration of 
protectionn (Ar t . 7) and the scheme tor applied arts and industrial design (Art . 
2(7)).. Another category of provisions are the facultative exemptions, e.g.. the 
possibi l i tyy io exclude off ic ial texts f rom copyright (Ar t . 2(4)). the press exemption 
forr public speeches in Ar t ic le 2bis. the exemptions to the reproduction right in 
Art ic lee 9. the possibi l i ty to exclude moral rights after the death of the author in 

1999 De Vries 1989. p. 152 et seq. As lor moral riuhts. the author is presumed to have waived only the 
rightt to resist adaptations of her contribution vis-a-vis the producer (Art. 45fAuiewwer). 

2000 Although all substantive provisions only reflect the minimum protection that musi be uiven ID 
copyriymcopyriym mvners of -works tJiai oriyiiittw from another Union cowurv, it is clear trom the 
proceedingss of the Berne conferences that countries planned to apply the substantive provisions to 
domesticc works also. 
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Articlee 6bis(2). the droit de suite and the freedom to reproduce works for the 
purposee of education or science. 

Comparedd to the initial elegant draft of 1883. which contained only a national 
treatmentt clause and a handful of shared principles, the Berne Convention has a 
ratherr disorderly structure and many exceptions to both the national treatment 
principlee and substantive rights. There is certainly some truth in the unflattering 
characterisationn that the influential German scholar Kohier gave of the Berne 
ConventionConvention when he called it '...ein ziisanwienhanghses Durcheinander von 
Prinzipien...'.Prinzipien...'.20]20] All the same, it was of course quite remarkable that a major 
multilaterall  treaty was concluded on a subject as young and tentatively defined as 
copyright. . 

3.3.33 A CLOSER LOOK AT NATIONAL TREATMENT 

Inn his opening address to the 1884 Diplomatic Conference. Chairman Droz put a 
numberr of (rhetorical) questions to the delegates. Was it not right that every author 
shouldd retain his right to his work everywhere it is used? Should one not admit 
thatt the nature of copyright does not depend on the place where the work is 
reproduced?? Differences in national laws were less a matter of principle than of 
subjectivee appreciation. Even though the Swiss proposal was based on national 
treatment.. Droz told his audience that they would have to decide whether national 
treatmentt was the best way of ensuring protection, or whether a system by which 
copyrightt follows the author was to be preferred.202 

Apparentlyy the audience felt it was self-evident that the international 
instrumentt in the making would be based on national treatment. The records of the 
18844 and 1885 preparatory conferences do not indicate that any serious discussion 
tookk place on the suitability and desirability of national treatment as a means of 
securingg international copyright protection.20"1 The absence of such a debate is not 
surprising,, considering that national treatment was a common principle in bilateral 
copyrightt treaties and that it lea\es the contracting states freedom to decide on 
issuess for which no unified rules have been agreed upon. 

2011 Knhler 1907, p. 402. In his draft convention. Kohier took the national treatment principle to its 
extreme,, allowing for no exceptions and proposing that all nationals of Union countries be 
protected,, regardless of where they first published their work. See Röthlisberger 1909, pp, 492-
49; ; 

2022 ActesBC(1884),p. 21. 
2033 This is not to say that there were no proponents of the idea that the author should be given the 

samee protection that he or she has in his or her home-country (on the basis of nationality or 
domicile),, see Bastide 1890, p. 97 et seq 
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Thee German delegation did ask whether instead of drafting a convention based on 
nationall  treatment, it would not be better to envisage codification of uniform 
substantivee provisions.2"4 Since most countries agreed that the lime for substantial 
unificationn had not yet come, national treatment look its place as the central notion 
inn the Berne Convention, which it retains unto this day. The 1 884 draft stated: 

'Less auteurs ressortissants a fun des pays de 1'Union. ou leurs axants cause, 
jouissent.. dans les autres pays, pour leurs oeuvres. soit manuscrites ou 
inédités.. soit publiées dans un de ces pays, des avantages que les lois 
respectivess accordent actuellement ou accorderont par la suite aux nationaux. 

Toutefois.. ces avantages ne leur seront réciproquement assure que pendant 
1'existencee de leurs droits dans leur pays d'origine."... 

Inn 1 885 the draft was revised, because it was feared that the language of the 
secondd paragraph (especially the words '...que pendant 1'existence..."20") could 
inducee courts to never accord more protection than was available under the law of 
thee country of origin. This was the common interpretation of similar clauses in the 
18833 franco-German Treaty and other bilateral treaties. Article 2(2) of the 
Franco-Germann Treaty stated that authors could only enjoy protection in the other 
statee for as long as their copyright in the country of origin existed and that the 
durationn of protection could not exceed that in the country of origin. 

Inn Germany it was taken to mean that the scope of protection afforded in 
German)'' to a work first published in fiance could nol exceed the protection 
availablee in fiance. So it was always the lowest degree of protection thai counted. 
Inn order to determine what protection a French author could claim in Germany it 
hadd to be established: (a) that a work was the object of protection in fiance, (b) 
thatt the term of protection in fiance had not expired and c) what the scope of 
protectionn in France was.20" 

Iff  such a system were followed in the Berne Convention, it would 'have the 
gravee disadvantage of demanding courts or publishers to have prolound 
knowledgee of all particular laws....which would go against the notion that the 
Unionn means to create".20' Therefore an explicit reference was made to what the 
paragraphh really was. namely a reciprocity clause for the duration of copyright and 
nothingg more. Paragraph 2 became: 'elle |the enjoyment of the rights, mve] ne 

2044 Actes BC (1884), p. 24. 
2055 'Les arrangements particuliers entre pays de 1'imion littéraire et arlistique'. Le Droit o'duieur 

1892-8.. p. 93 
2066 Dambach 1X83 at pp. 1-4 supports this mlerpreialion: Basiide 1890 at pp. 101-102 criticises it bui 

reportss that it is common, also in other treaties 
2077 AclesBC(1885), p. 41 
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peutt excéder. dans les autres pays, la durée de la protection accordée dans ledit 

payss d'originc." 

Inn the final 1 886 text national treatment was phrased thus: 

'Less auteurs ressortissants a Tun des pays de 1'Union. ou leur ayants cause, 
jouissent.. dans les autres pays, pour leurs oeuvres. soit publiées dans un de ces 
pays,, soit non publiées. des droits que les lois respectives accordent 
actuellementt ou accorderont par la suite aux nat ionaux/ (Ar t . 2(1) 1886). 

Thee Swiss Government had proposed to add a sentence stating that 'consequent!}', 
theyy w i l l have the same protection and means of redress against even 
infringementt of their rights [as nationals], notwithstanding the ful f i lment of 
conditionss and formalit ies in the country of or igin o f the work". This was a 
standardd phrase in existing bilateral treaties. It was. however, not incorporated into 
Art ic lee 2 (1886 version) because national treatment was held to imply as much. A 
proposall to expressly state that procedures before the courts and the jurisdiction o f 
thee courts were matters for internal legislation, shared the same fate for the same 
reasonn (Swiss draft o f Ar t . 1 Closing Protocol 1884).2m 

Whenn in 1908 progress was made on unif ication of the term of protection, a 
neww Art ic le on duration was introduced (Art . 7 BC 1908). The reciprocity clause 
forr duration was moved from the old Art ic le 2 to the new Art ic le 7. Ar t ic le 2 on 
nationall treatment was renumbered Art ic le 4 and a clause prohibit ing the 
requirementt o f formalities was added to it. These last changes were possibly made 
partlyy because some Brit ish courts interred from the national treatment principle 
thatt foreign authors were required to conform to English formalit ies just as 
Englishh authors were.20" even though the 1886 text had only provided that for an 
authorr to enjoy protection elsewhere he must comply wi th the formalit ies in the 
countryy of or igin. 

Likewise.. German courts stil l had problems interpreting the BC. as some 
continuedd to rule that foreign authors were entitled to national treatment only i f 
thee work in question was protected in the country o f origin.210 In France it was 

2088 Acles BC (1X84), pp. 11-13. In an 1891 French case about enforcement of performing rights by 
foreignn authors, the court of Rouen ruled that the requirement to give security for costs (imposed 
onn foreign plaintiffs under civil procedure law) did not contravene national treatment, since the 
BCC does noi address issues of procedure and jurisdiction. See Darras 1892. 

2099 'Application en Grande Bretagne de 1'Article 2 de la Convention de Berne', Le Droit d auteur 
1893-7,, pp. 82-83; Darras. Le Droit d' Auteur 1892-10, p. 121; Huard 1896, p. 13. The right 
interpretationn of the formalities-clause was given by the High Court of .lustice (Oneen"s Bench) 
Londonn in a ruling of 15 April 1 893 (reported in 11893] Le Droit d'auleur 7. 86) and by Brighton 
Courtt in its Mou} v. The Devonshire Park Cie ruling of 7 August 1891 f 1892] Le Droit d'auteur 4. 
52-55. . 

2100 Acies BC (1908), pp. 238-239 (Rapport Renault). 
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establishedd case-law that authors o f works first published abroad could onlv 

successful))) enforce their copyright i f under the law o f the country of first 

publicationn they had a droit privanf. i.e.. a subjective r ight.2" The German 

delegationn insisied that the revised Art ic le 2 (Ar t . 4 1908) expl ic i t ly include an 

e\enn stronger reminder than it had in 1886. that the rights granted in one Union 

countryy were not dependent on the scope of protection in the country of origin. 

Accordingly.. Ar t ic le 4(2) (5(2) current) was changed in: 

vLaa jouissance et 1'exercise de ces droits ne sont subordonnées a aucune 
formali te:: cette jouissance et cet exercise sont independents de Texistence de 
laa protection dans le pays d'origine de I'oeuvre. Par suite, en dehors des 
stipulationss dc la présente Convention. 1'éiendue de la protection ainsi que les 
mo\enss de recours garantis a I'auteur pour sauvegarder ses droits se regiem 
exclusivementt d"apres la legislation du pays 6u la protection est reclamée.' 

Fromm the above it may be clear that the changes that were made in the phrasing of 
thee national treatment principle during 1884-1908 were largely due to continued 
misinterpretationss o f the original text. This in lurn seems to have been caused ai 
leastt partly by the fact that some courts stuck to the interpretation of national 
treatmentt and reciprocal protection o f foreign authors that thev had developed as 
theyy applied bilateral treaties.212 They seemed reluctant to accept the more liberal 
applicationn of the national treatment principle that the Berne Convention called 
for.21" " 

Thee phrase that the means of redress for safeguarding rights are governed bv 
thee law o f the country where protection is claimed, is repeated in Art ic le 6 bis on 
morall rights. It was introduced when moral rights first were incorporated in the 
BCC in 1928. to stress that it applies not only to economic, but also to moral 
riohtss : K 

3.3.3.13.3.3.1 Country of Origin 

Thee determination o f the country of origin is important for two reasons: it 
regulatess which authors or works are protected under the BC and it sets the 
boundariess tor reciprocal treatment. 

2111 Hattitbl & Leurde 1983, p. 201. 

2122 See also Lucas & Lucas 1994, p. 887. 

2133 Lncher 1993. al pp. 6-7 noies that the drat'tim? ol"the B( was an exercise in overcoming the law 
onn alien-pro\isions thai were common in domestic copyright acts. 

2144 Massouyé 1978, p. 46 et seq. 
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Thee BC is only involved with 'international*  copyright cases, it does not purport to 
affectt domestic copyright law for domestic cases. As the French Supreme Court 
reiteratedd in the Utrill o case. 

'enn \ertu de TArticle 5.3 de ia Convention de Berne...la protection des 
oeuvress dans le pays d'origine est régie par la legislation nationale, de sort e 
qu"aa défaute d'élement d'internationalité. la situation litigeuse demeurait. en 
l"espece.. soumise au droit francais.' 

Inn this case, the successors in title to the copyright of French painter Maurice 
Utrillo .. sought an injunction against a French auctioneer to prevent the 
reproductionn of some paintings in a sales catalogue for an auction that was to take 
placee in France. Under French law such reproduction is allowed. The copyright 
ownerss invoked the substantive rules of the FJC in vain, since France was the 
countryy of origin and the allegedly infringing act took place in France.21' 

Att first glance, the national treatment clause seems to mean that authors who 
aree nationals of Union countries are eligible for protection in all other Union 
countries.. In effect, however, to enjoy protection under the BC. the country of 
originn of the work must be a Union-member. For published works the country of 
first21'' publication217 is the country of origin. Consequently, if a Dutch national 
firstt publishes in France, the work is 'nationalised'. For BC purposes it is no 
longerr considered to be Dutch, but French. 

Nationalss or habitual residents of Union countries who first publish their work 
inn a non-Union state are kept under the BC's protective mantle by Articles 5(4)b 
andd c BC. If first publication takes place in a Union and a non-Union countrx 
simultaneously.211 s the Union country is regarded as the country of origin. If first 
publicationn takes place in a non-Union country only, the Union country of which 
thee author is a national or habitual resident21" is the country of origin. There are 

2155 Cass. 10 February 1998 11998] Rev. crit. dr. ml. priv. 3, 438-439 [Chambre Sainmciies des 
vtunnussaiivs-pviseiirsvtunnussaiivs-pviseiirs v. Fabris ei al). with comment by Berge. 

2166 While the 1XK6 text was still a little ambiguous, the 1896 Additional Act made clear that only if 
thee first publication had taken place in a Union country could Union nationals expect the benefits 
off the Berne Convention (Art. 1-1 Additional Act 1896. Art. 4(1) BC 1908). 

211 7 What is to be understood by 'publication' considering today's communication technologies will be 
addressedd laier. The initial BC considered publication the making available of a lair number of 
copiess to the public. Performing a musical work or play is not publication, nor is the exhibition of 
aa work ot an or the construction of a work of architecture (Art. 3(3) BC). 

211 8 'Simultaneous' meaning within a period of 30 days. 
2199 Anicle 5(4 )c speaks of the author as a national, but Anicle 3(2) prescribes equal treatment for 

habituall  residents. Massouyé is not altogether sure whether Article 5(4)c also applies to habitual 
residents:: 1978, p. 39. 
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twoo exceptions to this rule: one for audiovisual works and one lor works of 
architecture. . 

Forr audiovisual works the habitual residence or 'headquarters" of the 
producer2""  is the country of origin. The term ' {siege social in the 
Frenchh text) seems to correspond with the notion of the "principal place of 
business',, which is a commonly-used connecting factor in private international 
law.. The place where the production company is incorporated or where a legal 
personn is otherwise registered is not a rcle\ant factor, hor architecture and works 
off  graphic or visual art incorporated in them, the place where the structure was 
erectedd determines the country of origin. 

Initially ,, the place of first publication upstaged the nationality of the author as 
thee predominant criterion for a number of reasons. An obvious one is that is was a 
commonly-usedd standard in national copyright laws and bilateral treaties. Another 
reasonn has to do with the fact that the term of protection cannot exceed that in the 
countryy of origin (Art. 2(2) second sentence BC 1886).22' A practical argument to 
usee place of publication rather than nationality, was that the former was 
consideredd easier to determine for publishers and users who wanted to find out 
whetherr a work was f still) protected, presumably because printed matter tends to 
containn information on the place and dale of publication. Potential problems with 
multiplee nationalities in cases of co-authorship would also be avoided, at least in 
casess where authors had published their works."' 

Yett another reason involved the protection of non-Union authors. The Swiss 
Governmentt initially proposed to assimilate non-Union nationals to Union 
nationals,, on condition that they had their habitual residence in a Union countrv or 
publishedd their works there. Some delegations opposed the idea of protecting non-
unionn authors altogether. Others were concerned that this type of assimilation 
wouldd invite countries to stay outside the Union. A compromise was reached: not 
thee non-Umon authors, but their publishers" were given protection in the Union 
countriess (Art. 3 BC 1886).224 

Fromm the viewpoint that authors ought to be the initial copyright owners, this 
constructionn was a legal monstrosity. It was therefore revised by the Paris 1896 
Additionall  Act. to the extent that authors ol non-Union countries who firsi 
publishedd their work in a Union country, could invoke the minimum rights granted 
inn the Berne Convention (Art. 1 II Paris Additional Act 1896), but were noi 

2200 'Maker' in the bnülish icxi of Article 5(4)b i BC. but 'producieur' in the French text. 
2211 Actes BC< 1884). p. 30.42. 
2222 Actes BC (1885). p. ] . 
2233 These were understood to be publishers who were nationals of Union countries, or who had a 

stablee establishment in a Union country: Actes BC (1885). p. 42. 
2244 Ades BC (1X84), p. 43. Actes BC (1885), p. 19. 
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entitledd to national treatment. Although some countries (Belgium. Switzerland 
Germany)) again strove to assimilate non-Union authors who first published in the 
Unionn to Union authors, to the majority this was not acceptable.225 It was only 
afterr further revisions in 1908226 (Art. 6 BC 1908) and in 1967 (Art. 3( 1) sub b and 
c.. 3(2) BC 1967) that the initial Swiss proposal became a reality. 

Thee locus on the country of first publication as a determining factor for BC 
protectionprotection has drawn criticism for being detrimental to the interests of authors and 
givingg undue preference to the interests of publishers. The Union publishers 
benefitedd not only from the protection of works of Union authors, but also from 
thee first publication in their countries of works of non-Union authors. Union 
authors,, on the other hand were in practice forced to do business with Union 
publishers,, because a first publication outside Union territory would place their 
workk outside the BC"s reach. 

Thiss criticism was partly addressed by the 1967 revision, which introduced the 
clausess protecting Union authors with regard to the works they first publish in 
non-Unionn countries. Other criticism which has not been addressed is that the 
notionn of'publication" may have been adequate in the predominantly paper world, 
butt that it is no longer so as new media (broadcasting. Internet) have developed.22. 

Forr unpublished works, the country of origin is the country to which the 
authorr 'belongs" ('le pays auquel appartient 1'auteur'. Art. 2(4) BC 1886). The 
terminologyy used is somewhat ambiguous. Apart from the phrase mentioned. 
Articlee 2 also identifies Union authors as 'les auteurs ressortisant a fun des pays 
dee 1'Union'. In the same clause national treatment is expressed as giving the same 
protectionn as nationals ('nationaux'). In the conference proceedings, the first two 
expressionss are said to mean that the author is an 'indigénat' of a Union 
country.22' ' 

Itt would thus seem that these terms are not equal to 'nationals" or citizens, but 
thevv certainlv do not refer to habitual residency. This can be inferred trom the 

2255 Actes BC (1896), pp. 164-166. 
2266 In 1908 non-Union authors who first published in a Union country were granted national 

treatmentt in that country, while in other BC countries they could -as before- invoke the minimum 
rightss of the Convention. In the Additional Protocol of Berne 1914, a retorsion rule was 
introducedd at the request of Canada. As a Union member. Canada had to afford protection to US 
authorss who first published in Canada, while Canadian authors were not protected in the US. The 
retorsionn clause was incorporated into the 1928 revision (Art. 6(2) BC 1928. current 6(1)). h 
providess that if a non-Union country does not have a sufficient level of protection, a BC country is 
entitledd to restrict protection for works first published in its country by nationals from that non-
Unionn country (unless they are habitual residents of a Union country). If a country invokes the 
retorsionn rule, other Union countries may also withold protection to the works concerned. 

2277 For an overview of pre-Stockholm criticism, see Koumantos 1964, p. 7 et seq. 
2288 Actes BC 1885, p. 42. 
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assimilationn ol non-Union authors who are habitual residents o f a Union countrv 
too Union authors: 'les auteurs ne ressortisant pas a f u n des pays de I 'Union mais 
avantt leur residence hahituelle dans Tun de ceux-ci sont...assimilés aux auteurs 
ressortisantt audit pays" (Ar t . 3(2) BC 1967). Whaiever the ambiguity of the 
language,, it is of no great significance today since Union protection extends to 
bothh nationals and habitual residents o f Union countries. 

Anotherr issue is what the country o f origin is of a work that was conceived b\ 
aa Union author, but had not been published upon his death. According to the 
proceedingss of the 1885 Conference, national treatment extends to successors 
underr general or specific t i t le, \vhate\er their nat ional i ty."g The rights of 
successorss o f a Union author {national or habitual resident) are therefore protected 
w i th inn the Union. The question remains what the country o f or igin o f such a work 
is:: is it the country o f which the author was a national or habitual resident at the 
t imee of the creation o f the work , or is the decisive moment at the t ime o f his or her 
death?? The former solution seems more logical, but the latter has the advantage 
thatt all the author's works would he treated the same. Given the large number of 
staless that are party to the Convention, this is more of a theoretical problem than a 
practicall one. although it could prove to be relevant in instances where (material) 
reciprocityy is al lowed (term o f protection, protection of design, resale right). 

AA potential problem that has not been addressed by the drafters was how to 
determinee the country o f or ig in of unpublished works that have mult ip le authors 
w i thh different nationalities, or one author wi th no or mult iple nationalities (a- and 
bipatrides).. Similar ly, for works published simultaneously (i.e.. w i th in a 30-da\ 
period)) in various countries, the BC only partly answers the question which 
countryy is the country o f origin.2 ' " I f publication takes place in more than one 
countryy (Union and non-Union), there are two criteria which help to determine the 
countrvv of or igin. The first is that Union countries qual i fy before non-Union 
countriess (Ar t . 5(4)b BC). The second is that a Union country wi th a shorter term 
o ff protection comes before one with a longer term (Art . 5(4)a BC). This leaves 
unidentif iedd the country o f origin in cases where publication takes place in more 
thann one Union countrv w i th the same term ol protection.231 This is a problem 
f romm the perspective that the BC's substantive provisions cannot be invoked in the 
countrvv of or igin (as in the Utr i l locase mentioned above in Par. 3.3.3.1). 

2299 Acles BC 1 «85. p. 42. 

2300 This is only relevant ol course i f more than one union country is involved as potential country o1 
originn inon-Union countries are only relevant tor deciding whether a work is within or without the 
scopee of the BC'i 

2311 Massouve 197S. at p. 39. suggests that domestic conns compare the different editions (exact dau 
oll publication in each country involved, relative importance of markets) to determine the 
appropriatee country of origin. 
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Simultaneouss publication is of course not a new phenomenon, but given 
developmentss in information production and distribution, it will occur on a much 
largerr scale than before. In certain industries, such as software and music, it is 
commonn to release copies of a new work in several countries simultaneously. 
Likewise,, electronic publishing -from the posting of illustrations on a personal 
websitee to professional web journals or on-line databases- increases the number ol 
simultaneouss first publications. That is. of course, if electronic publishing is to be 
regardedd as publication in the sense of Article 5 BC to begin with.2,2 

Onn a brighter note, as far as can be lold from published Dutch case-law. the 
incompletenesss of the BC when it comes lo defining the country of origin, is not a 
seriouss problem in practice.2'1' 

Thee Dutch legislator has not filled the gaps either. Articles 3 through 5 BC are 
copiedd almost to the letter in Article 47 Dutch Auteurswet. Section 1 of Article 47 
AwAw states that the act applies to all works that are first published in the 
Netherlandss <or simultaneously published in the Netherlands and elsewhere) and 
too all unpublished works of Dutch nationals. Assimilation of habitual residents 
(Art.. 3(2) BC) is prescribed by Article 47(2) Aw. the definition of what does and 
doess not constitute 'publication' of Article 3(3) BC is copied in Article 47(3) and 
(4).. Article 5(4)c BC finds its equivalent in Article 47(5) and (6). albeit in a 
strangee way. The BC first says construction of a work of architecture is not 
publicationn and then designates the place of construction as the country of origin. 
Thee Dutch Copyright Act achieves the same result by defining 'construction" as 
firstt publication.2,4 

Ass for audiovisual works, in addition to the normal rule of section 1. the Dutch 
Copyrightt Act applies to films made by producers who have their seat or habitual 

2322 See -among others- the discussion that was held on the subject during the 1995 Naples WIPO 
meetingg on (. opyright in the digital environment (W!PO 1996). 

2333 Mosi cases where the determination of the country of origin is an issue involve reciprocal 
protectionn ol works of design or applied art (Art. 2(7) BC). See note 334 for examples 

2344 There is however a difference in terminology between the Auteurswet and the BC which could 
createe a problem. For example, when a Dutch archil eel designs bridge, which is then buill in a 
non-Unionn country. According to the BC. the bridge is unpublished. Since it is not located on 
Unionn territory either, the Union country of which the author is a national is the country of origin, 
i.e... the Netherlands (An. 5(4)c first paragraph BC). However, under Article 47 Aw (he bridge is a 
publishedd work because it has been built. Since it has not been built (i.e., first published) in the 
Netherlands,, the Dutch copyright act does not claim applicaiion. As the BC does not demand thai 
authorss get the substantive protection of BC provisions in the country of origin of the work (An. 
5(( 1) BC). it would seem that authors who are Dutch or reside in the Netherlands, are not protected 
underr Dutch copyright law with regard to their architectural works which have been buill in a non-
Unionn country (e.g.. if someone erects a copy of the building in the Netherlands, the archiieci 
couldd not oppose that on the basis of copyright law). All of this equally applies to works of visual 
artss thai are incorporated in the structure. The tad that the drawings will normally be considered 
ass protecied works in their own right gives the architect a means to protect his design. 
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residencee in the Netherlands (Art. 47(6) Aw). Whether 'seat' means principal 
placee of business, any place of business or place of incorporation cannot be 
inferredd from the explanatory memoranda to the Copyright Act. 

Otherr national copyright laws have been adapted -or drawn up. as was the 
casee in the Netherlands- with the national treatment principle and country of 
originn of the BC in mind, but often with less recognisable adaptations than the 
Dutchh Copyright Act.2' 

3.44 Post-Berne Convention Copyright and Related Rights 
Treaties s 

Thee entire international intellectual property edifice is built on national treatment 
combinedd with substantive minimum rights. This is not only true for copyright, 
butt also for patents, trademarks, the protection of geographical indications, etc.2,(' 
Eachh sub-category of intellectual property has its own treaties. Apart from the 
Pariss Convention on the protection of Industrial Property, the one multilateral 
treatyy that deals with a wide range of intellectual property is the Trade Related 
Aspectss of Intellectual Property Rights Agreement (TRIPs 1994). 

Copyrightt is -as their names suggest- the subject of the Universal Copyright 
Conventionn and the WIPO Copyright Treat).2" Related to copyright are the 
internationall  agreements concerning 'neighbouring rights". These are the 
exclusivee rights of performing artists (musicians, actors and the like), record 
producerss and broadcasting organisations with regard to their respective activities. 
Relevantt treaties are the 1961 Rome Convention, the 1971 Geneva Convention 
andd the WIPO Performances and Phonograms Treaty (WPPT 1996). Two 
multilaterall  instruments are in preparation, lor audiovisual performances and for 
broadcastss respective!}. 

2355 See. for instance. Chapter VII of the Portuguese C opyright and related rights act (No. 45/85 of 
Septemberr 17. 1985). Part V Section I German UrhG 1965. Chapter 8 Finnish Copyright Act 
1961.. Chapter 8 Danish Copyright Act 1995. 

2366 See particularly the Paris Convention for the Protection of Industrial Property of 1883 and the 
Treatyy on intellectual property in respect of integrated circuits (Washington 26 May 1989). 

2377 The 1889 Montevideo Treaty on Copyright is still in force between a number of primarily South 
Americann countries. It is based on the notion ol copyright as a droit acquis, i.e.. Contracting Stales 
aree bound to provide an author copyright protection if he or she also enjoys copyright in a work 
underr the law of the country of which the author is a national ion droits acquis, see Paragraph 
4.1.2).. Given its limited significance, the Montevideo Convention will not be considered in this 
studv. . 
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3.4.11 TRIPS AGREEMENT 

Intellectuall property became a prominent item on the international free trade 
agendaa in the course of the Uruguay round (1986-1994) of the General Agreement 
onn Tariffs and Trade ( G A T T ) , un t i l that t ime, the concern wi th intellectual 
propertyy had not been its protection, but rather the fear that exclusive rights ma> 
bee used to undermine free trade. The combat of counterfeit goods had been an 
issuee at earlier rounds, but it was not addressed seriously until after a 1985 G A T T 
reportt concluded that the existing international intellectual property regime did not 
providee efficient means to control piracy.2-* 

Thee most important aim o f the Uruguay Round was to set up a permanent 
multi laterall Wor ld Trade Organisation ( W T O ) wi th extensive dispute resolution 
mechanisms.. I f these were to apply to intellectual property arrangements, this 
wouldd make it easier to make member states live up to their obligations, especialh 
wheree these included the duty to provide effective c iv i l remedies againsi 
(potential)) infringements o f intellectual property 

Anotherr important reason why G A T T / W T O became an important forum for 
intellectuall property was the wish to adapt the international system to 
developmentss in information and communication technology. The last toilsome 
revisionn of the Berne Convention had taken place in Stockholm in 1967 and was 
formalisedd in the 1971 Paris Act . Since then the chances to bring about an update 
weree slim (see below in Par. 3.4.2). The US and European pharmaceutical, 
informationn and communication industries were ardent supporters of TRIPs. as 
theyy stood to gain the most f rom extended intellectual property rights and 
increasedd enforcement.3,l) 

Thee general part o f the TRIPs Agreement requires member states to adhere to 
bothh the national treatment and most-favoured nation treatment for the intellectual 
propertyy rights it covers (copyright, patents, trademarks, etc.). The second part ot 
TRIPs.. first section, obliges W T O members to adhere to all substantive provisions 
o ff the Berne Convention (Art . 6 to 21 BC). wi th the exception o f moral rights 
(Ar t .. 6bis BC). In addition, it contains a number of substantive provisions which 
increasee the minimum level of copyright protection. For example, software and 
databasess must be protected under copyright and all exemptions should meet a 
strictt test similar to the one the BC asks for exemptions to the reproduction right 
inn Art ic le 9(2) BC.24(J Part three o f TRIPs contains rules that oblige member states 
too provide effective remedies in cases of ( imminent) infringement: the j ud i c i an 

2388 For a history of TRIPs. see: Gervais 1998. 
2399 For a critical analvsis of TRIPs impact on extended commercial control of knowledge to the 

detrimentt of public availability, see May 2000, p. 67 et seq 
2400 On the three-step test, see Ficsor 2001; Ginsburc 2002. Huuenholtz 2000b; Lucas 2001. 
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should,, for example, have the authority to order parties to desist from 
infringement,, order restitution, recover.' of damages, etc. 

Sincee the 1961 Rome Comention and the 1971 Geneva Convention, both of 
whichh deal primarily with the protection of rights in sound-recordings, littl e 
happenedd in the international arena with regard to neighbouring rights (see 
Paragraphh 3.4.3 below). The TRIPs Agreement does not call on WTO members to 
adheree to the substantive provisions of the Rome and Geneva conventions as it 
doess for the Berne Con\ention2J" in the field of copyright (Art. 3(1) TRIPs). 

TRIPss lists essentially the same catalogue of rights for performing artists and 
recordd producers with regard to the live-transmission, fixation, reproduction and 
communicationn of sound-recordings (Art. 14( 1 )-(2) TRIPs) as the earlier related 
rightss treaties do. It adds a rental right, which is to say: an exclusive right to 
authorisee commercial rental for neighbouring rights owners (Art. 14(4) TRIPS). 
Alternatively,, member states can maintain a right to equitable remuneration as 
longg as rental does not substantially cannibalise the reproduction right of right 
ownerss (Art. 14(4) TRIPS). 

Protectionn of broadcasting organisations is not mandatory (Art. 14(3) TRIPS), 
butt if WTO members choose not to grant broadcasters related rights with regard to 
(thee reproduction of) fixations and retransmission of their broadcasts, these rights 
shouldd at least be granted to copyright owners. 

Thee term of protection is not unified, rather. Article 14(5) sets it at a minimum 
off  50 years after first fixation or performance (for performers and record 
producers),, or 20 years from the date of broadcast (for broadcasting 
organisations).. This is a substantial increase, as the term of protection under the 
Romee and Geneva Conventions is 20 years. 

TRIPss does not affect member states*  reservations made or reciprocity clauses 
invokedd under the Rome Convention 1961. hqually. limitations to protection that 
aree valid under the pre-existing copyright and neighbouring rights treaties can be 
maintained. . 

Ass to the beneficiaries of protection, that issue has to be decided on the basis 
off  the corresponding provisions of the Berne. Rome and Geneva Conventions 
(Art.. 1(3) and 3(1) TRIPs). i.e.. points of attachment are -depending on which 
rightt is involved- the place of first publication or nationality of the author or 
recordd producer, the place of first performance or broadcast, fixation of sound-
recording,, etc. 

Ass can be inferred trom the description above. TRIPs is concerned with re-
enforcingg intellectual property rights by making stales who want to join WTO 
respectt existing treaties. The number of parties to the Berne and Rome 

2411 Moral rights (Art. (ibis BC) are excluded from TRIPs. 
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Conventionss has grown significantly since 1994: the BC had 103 signatories 
beforee 1994 while 46 have joined since, the RC"s numbers went up from 45 in 
19944 to 70 by 2002. 

TRIPss also extends the scope of intellectual property protection, through 
variouss substantive provisions. It is aimed at economic rights rather than moral 
rightss and seeks to improve the possibilities lor right owners to enforce these 
rightss across the globe. In a way. with the inclusion of intellectual property in 
multilaterall  trade law. copyright's position has come full circle, since the first 
internationall  law relating to copyright is often found in commerce treaties of the 
19thh century (see Par. 3.2.2). 

3.4.22 COPYRIGHT TREATIES 

Forr a long time, the United States was not keen to become a party to the Berne 
Convention.. Initially, the fact that the US was an importing country of information 
productss was a major reason not to join. As the US became an exporter, 
inconsistenciess between US copyright law and BC provisions were the priman 
obstacles,, especially as regards moral rights (Art. 6bis BC) and the prohibition of 
formalitiess (Art. 5{2) BC). In these circumstances, a new multilateral copyright 
treatyy was conceived under the aegis of the United Nations: the Universal 
Copyrightt Convention of 1952 (UCC). This treaty provides for less protection 
thann the BC and it does not affect obligations stales have under the Berne 
Conventionn (Art. XVI I UCC). Since the United Stales ratified the latter in 1988. 
thee UCC has lost much of its significance. 

Anotherr reason why the UCC is overshadowed by the Berne Convention is 
thatt through TRIPs. the number of signatories to the Berne Convention has grown 
too include virtually all WTO members. Consequently, the BC takes precedence 
overr the Universal Copyright Convention in the relevant relations between 
virtuallyy all countries. Given its limited significance, the UCC will not be 
consideredd any further. 

Thee Berne Convention has been revised roughly every twenty years between 
18866 and 1967. By then, adjusting it to new technological and economic 
developmentss had become very difficult, partly because as more and more 
countriess joined the Union in a decolonisins world, the interests of members of the 
Unionn diverged more widely. As has already been stated, the unanimity that 
changeschanges to the BC require did not help matters either. 

Thee 1967 Stockholm Protocol enabled developing countries to temporarily 
maintainn exceptions concerning the reproduction and translation of foreign works, 
especiallyy for the purposes of education and science. It was replaced by the more 
restrictedd 1971 Paris Act of the Berne Convention, which allows developing 
countriess to legislate for compulsory licences under certain conditions. The Paris 
revisionn will probably turn out to have been the last. Since then, the modernisation 
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off  the international copyright regime has taken place through TRIPs. which 
clearedd the way for the 1996 WIPO Copyright Treaty (WCT). 

3.4.2.13.4.2.1 WIPO Copyright Treaty J 996 

Thee 1996 WIPO Copyright Treaty242 is a special treat) within the meaning of 
Articl ee 20 of the Berne Comeniion. i.e.. it is an instrument that increases 
copyrightt protection. It more or less repeats TRIPs where the protection of 
databasess and software, the extension of rental rights and the admissibility of 
exemptionss are concerned. [Resides that, it explicitly adds both the rights to 
distributee and to communicate a work to the public to the catalogue of exclusive 
rightss already recognised in the Berne Convention. It also obliges parties to 
providee effective remedies against the circumvention of technological measures 
thatt right owners use to proleet their work against copying and other restricted 
acts. . 

Ann important issue about which no consensus could be reached was to the 
extentt to which making a work available over the Internet, or over digital 
networkss generally, constitutes publication. According to the WIPO Bureau. 

'thee provisions of Articl e 3(3) of the Berne Comeniion may be applied quite 
satisfactorilyy to new forms of electronic publication. The key requirement of 
Articl ee 3(3) is the availability of sufficient copies to satisfy the reasonable 
requirementss of the public. Electronic publishing over a computer network 
mayy easily meel this requirement.'24"' 

Too avoid uncertainty with regard to electronic publishing, it was proposed to 
includee an Articl e 3 which stated that: 

'(1)) When literary or artistic works are made available to the public by wire or 
wirelesss means in such a way that members of the public may access these 
workss from a place and at a lime individually chosen by them, so that copies 
off  these works are a\ailable. Contracting Parties shall, under the conditions 
specifiedd in Articl e 3(3) of the Berne Comention. consider such works to be 
publishedd works. 

2422 In force as of March (). 2002. By November 2002 ihere were 3Ji contiacuny states, at that time the 
EUU countries had not yet ratified the WCT. 

2433 WIPO (Basic proposal W O. notes on An. 3, point 3.05). 
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(2)) When applving Article 5(4) of the Berne Convention. Contracting Parties 
shalll  consider works referred to in Paragraph (1) of the present Article to be 
publishedd in the Contracting Party where the necessary arrangements have 
beenn made for availability of these works to members of the public." 

Thee EU. however, opposed the inclusion of such an Article and it was dropped in 
thee later stages of the diplomatic conference.744 

Thee WCT is \ery much geared to bringing international copyright up to par 
withh technological and economic developments. "New technologies allow for new 
meansmeans of exploiting works and the content and communication technology sectors 
havee grown to become important sectors of economic activity in many developed 
countries.. The WCT's main objective is to harmonise substantive copyright law. 
Fromm a choice-of-law perspective, it does not have any particular meaning, 
becausee it refers to the national treatment provisions (Art. 3-5) of the BC for its 
scope. . 

Duringg the preparatory work of the Committee of Experts, there was 
discussionn on whether the WCT should contain a choice-of-law rule for satellite 
transmissions.. The WIPO Bureau had proposed that the WCT contain a provision 
whichh explicitlv brings satellite transmissions of works under the broadcasting 
rightt of Article 11 bis (i) BC. 

Inn addition, a choice-of-law rule was proposed which would designate as 
applicablee the law of the country where the emission of the broadcast took place. 
Thee effect would be that an organisation that acquires the right owner's 
permissionn to broadcast the works via satellite under the law of the country of 
emission,, can be certain that it will not be held liable tor copyright infringement 
becausee of unauthorised communication of the work under the laws of the 
countriess where the transmission is received. 

Manyy members of the Committee of Experts supported such an approach. Two 
exceptionss where proposed, under which the law of the country of receipt of the 
transmission,, rather than that of the country of emission, would be applied: 
1.. If the country of emission does not consider communication via satellite as an 

exclusivee right of the copyright owner, or grants broadcasters permission on 
thee basis of a compulsory licence. 

2.. If the law of the country of emission regards different persons as right owner 
thann the law of the country of receipt does. 

Thesee corrections were considered to be in line with the territorial nature of 
copyrightt and in accordance with Article 5(2) BC. 

2444 The proposed definition of publication was still present in the partly consolidated draft 
(CRNR/DC'55).. hut after the EU amendment (CRNR/DC/79) it was dropped from the Main 
Committeee Is proposal tor the suhstamive provisions of the WCT (CRNR/DC/82). 
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Eventuallyy the Coinmitiee decided that 'compte tenu de 1'opinion apparemment 
majoritairee au sein du comité, il ne serait pas indiqué de faire figurer dans Ie 
protocolee des dispositions sur des questions de droit international privé telles que 
cellee du droit applicable."2'4' 

Thee WIPO plans were inspired by the EC*s Satellite and Cable Directive of 
1993.. This Directive introduced an exclusive right to communicate protected 
subject-matterr to the public lor copyright owners and related rights owners. It also 
aimss to reduce the legal uncertainty stemming trom the differences in national 
lawss with regard to what constitutes communication of protected subject-matter to 
thee public and where this communication takes place. Particularly if some 
countriess consider that communication takes place \vhere\er a satellite's footprint 
iss (i.e.. any country of actual or poiential receipt), while others assume that onlv 
thee (place of) initial transmission is relevant, it may be difficult for broadcasters to 
ascertainn which rights they need to acquire for which territories. This in turn 
hamperss the 'free movement of broadcasts" in the Internal Market. 

Byy harmonising the definition of the act and place of "communication to the 
publicc by satellite'.24'1 it is easier for broadcasters to predict their liabilities. The 
Directivee does not contain a choice-of-law rule as such. However, definitions of 
whatt the relevant act are and where it takes place do have significance for 
determiningg the applicable law. especially where infringement is concerned.247 

Underr the Directive, the place of emission is the sole locus of the (restricted) act 
off  communication, thereby excluding the place(s) of receipt from also being 
regardedd as the place of infringement. 

Too return to the WCT . one wonders whether the WIPO Committee of Experts" 
deliberationss imply that since the majority of the members were in favour of using 
thee place of emission as the primary connecting factor tor infringement, in the 
casee of satellite transmissions. BC members are expected to endorse the use of this 
connectingg factor. That in turn presupposes that the Committee of Experts is of the 
opinionn that Article 5(2) or the territoriality of copyright do not determine the 
substantivee law that is applicable, but refer to the rules of private international law 
off  the country where protection is claimed. We are running ahead of things here. 

2455 Comité d*  experts sur un e\entuel protocol e rclatif a !a Convention de Berne 1994, p. 228. 
2466 Directive 98/93/EEC. Art, 2 <u>:  'communication to the public by satellite' means the act of 

introducing,, under the control and responsibility of the broadcasting organization, the programme-
carryingg signals intended for reception by the public into an uninterrupted chain of 
communicationn leading lo the satellite and down inwards the earth, (b) The act of communication 
too the public by satellite occurs solely in the Member State where, under the control and 
responsibilityy of the broadcasting organization, the programme-cany ing signals are introduced 
intoo an uninterrupted chain ot communication leading to the saiellne and down towards the earth. 

2477 The Satellite and Cable Directive contains additional definitions of the place of communication to 
thee public in case the place of emission is outside the EU, 
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ass the choice-of-law calibre of the BC will be examined more closely in the next 
Chapter. . 

3.4.33 RELATED RIGHTS TREATIES 

Forr practically as Ions as writers, composers, choreographers, playwrights and 
laterr photographers, film directors and the like have been given copyright in their 
works,, the protection of the achievements of the persons performing (in) these 
workss has been called for. Not only performing artists themselves, but the 
companiess and organisations who were in the business of producing and 
distributingg performances laid claim to exclusive rights in their productions. It has 
beenn suggested that rights for performers be included in the BC. but that has never 
beenn a serious option because, among other things, copyright owners were not 
charmedd by the idea.34S 

Thee first international treaty granting such related or neighbouring rights was 
thee Rome Convention of 1961. This treaty has for a long time not been ven 
successful:: ten years after its birth only ten states had adhered to it. It was an 
importantt reason why for one group of neighbouring rights owners, namely 
phonogramm (i.e.. record) producers, the 1971 Geneva Convention was conceived 
(699 contracting states as of November 2002). The latter protects record producers 
againstt the unauthorised reproduction of phonograms they have produced and 
againstt the subsequent import and further distribution to the public of illici t 
copies.. Its clauses regarding national treatment and beneficiaries are borrowed 
fromm the Rome Convention and as it does not contain any other provisions that 
mayy be relevant for choice-of-law issues, it will not be discussed further. 

Ass has happened in the area of copyright, the subsequent modernisation and 
extensionn of neighbouring rights was achieved through separate treaties. Initial)} , 
thee 1996 Diplomatic Conference of WIPO members was meant to produce a 
comprehensivee new treaty that would address all groups of neighbouring rights 
owners.. However, the necessary consensus on the modalities of increased 
protectionn for broadcasts and audiovisual performances was lacking, so these were 
nott included in the 1996 WIPO Performances and Phonograms Treaty (WPPT). 
Negotiationss on separate instruments for these issues are ongoing. 

Anotherr subject on the international agenda is the protection of non-original 
databases,, i.e.. databases that are not protected as original works under copyright 
law.. In the preparatory stages of the 1996 diplomatic conference, plans for an 

2488 See for instance the dicussion during the Brussels Diplomatic C'onlerence (1948). Actes BC 1948. 
att pp. 308-310 
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instrumentt stil l circulated, hut there was so little consensus on the need for and 
contentt o f database protection that the subject did not make it onto the agenda of 
thee 1996 Diplomat ic Conlerence. 

Thee EU is in favour of a global protection tailored after the Database 
Direct ive,, but other countries have major reservations about extending intellectual 
copyrightt to facts. They question the need for such a right and fear it w i l l 
adverselyy affect free and open access to information, especiallv in domains of 
greatt public interest such as education, science and national security.244 WIPO 
memberss have agreed to wait for the results o f a study that is due in 2002. It w i l l 
addresss the economic and social impact o f database protection, especially its 
consequencess for education and research and for developing countries.25" 

3.4.3.3.4.3. J Rome Convention J96J 

Thee Rome Convention o f 1961 is tailored by and large after the principles o f the 
Bernee Convention. Contracting stales bind themselves to grant national treatment 
too foreign performing artists (singers, musicians, actors, etc.). record producers 
andd broadcasting organisations. In addition, these groups must be given a number 
o ff min imum rights w i th respect to their performance, records and broadcasts 
respectively.. The min imum icrm of protection is 20 years (Art . 14: it has been 
extendedd to f i f ty years -except for broadcasts- under TRIPs). 

Nationall treatment is defined in Art ic le 2 Rome Convention: it means that (the 
productionss of) nationals o f other contracting states must be given the same 
treatmentt as the nationals of the country where protection is claimed receive wi th 
regardd to productions per lormed. (first) recorded, or broadcast in that country. Its 
beneficiariess are (Ar t . 4-6 RC): 

-- performing artists who are subjects of a contracting state: for performances 

thatt take place in any contracting state, or are broadcast in a broadcast 

protectedd under the treaty. or first recorded in a protected recording: 

producerss o f phonograms: i f they are subjects of a contracting state, or i f the 

recordd they produced has been recorded or broadcast tor the first t ime in a 

contractingg state: 

-- broadcasting organisations: i f they have their principal place o f establishment 
inn a contracting state, or broadcast from transmission facilit ies located in the 
territoryy o f a contracting state. 

2499 WIPO 1997 a. WIPO 1997c. WIPO 1997d; see also the comments ol mienjovemmental and non 
governmentall  organisations in the annexes to WIPO 1998b. 

2.S00 WIPO 2001b. 
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Performingg artists have the exclusive right to authorise the first fixation of their 
performance,, to authorise the live-broadcast of unfixed performances and to 
authorisee the reproduction of their recorded performances (Art. 7). These rights do 
nott applv to performances la song that is sung, a poem delivered, etc.) that are part 
off  a film or other (audiovisual work, if the performer has agreed to the fixation of 
hiss performance in the audiovisual work (Art. 19). 

Contractingg states are free to legislate on the rights and obligations of 
performerss and broadcasters with respect to repeated broadcasts and the taping of 
them,, once the performer has agreed to the initial broadcast. The performing artist 
mustt however be allowed to conclude an agreement with the broadcasting 
organisationn on these issues (Art. 7(2) Rome Convention 1961). That means that a 
systemm of legal licences that completely bypasses the performer is not in 
agreementt with the Rome Convention. Broadcasting organisations have exclusive 
rightss of re-broadcast, fixation and reproduction of their radio and television 
programmess (Art. 14 Rome Convention 1961). Record producers have the 
exclusivee right to authorise (in)direct reproduction of the phonograms they 
producee (Art. 10 Rome Convention 1961). 

3.4.3.23.4.3.2 The W1PO Performances and Phonograms Treaty 

Thee WPPT -39 contracting stales by the end of 2002. not yet ratified by the EU 
countries-- was concluded in 1996 with the aim of exlending the protection for 
performerss and producers by building on the existing conventions. The views on 
thee position of broadcasters proved too disparate too reach an agreement on their 
rights.. The protection of audiovisual performances (such as movies, advertising 
spots,, music video-clips. TV documentaries, air safety instruction video's, visual 
registrationss of plays, opera, ballet) was actually discussed at the diplomatic 
conferencee itself, but was left out of the Treaty for a number of reasons that will 
bee discussed below. 

Inn short, the WPPT gives performers and producers 'modernised* 
reproduction,, distribution and communication rights, including the right to 
authorisee rental (of CD"s for instance). Modelled on the Berne Convention,251 

Articlee 24 WPPT declares: 
T.. The enjoyment and exercise of the rights provided for in this Treaty shall not 
bee subject to any formality. 

2511 The explanatory noies to the basic proposal -which was identical to the accepted text- say as 
much. . 
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2.. Such enjoyment and such exercise shall be independent of the existence of 
protectionn in the country of origin of the performance or phonogram." 

AA revolution was the introduction of moral rights for performers, which are 
lackingg in the Rome Comention. The phrasing of the moral rights provision is 
inspiredd by Article 6 bis HC. Article 5 WPPT first says that artists who play, sing 
orr deli\ er an audio performance (li \ e or on phonogram) can claim to be identified 
ass the performer, except where omission is dictated by the manner of the use of 
thee performance. Also, the artist can 'object to any distortion, mutilation or other 
modificationn of his performances that would be prejudicial to his reputation". 

Ass in copyright, the moral rights are independent of the economic rights and 
remainn with the performer after transfer of the exploitation rights. The second 
paragraphh of Articl e 5 then continues: 'The rights granted to a performer... shall, 
afterr his death, be ...exercisable by the persons or institutions authorised bv the 
legislationn of the Contracting Party where protection is claimed. However, those 
Contractingg Parties whose legislation, at the moment of their ratification of. or 
accessionn to. this Treaty, does not provide for protection after the death of the 
performerr of all rights set out in the preceding paragraph may provide that some of 
thesee rights will , after his death, cease to be maintained." 

AA similar phrase is found in Articl e 6bis(2) BC on moral rights after the 
author'ss death. Articl e 5 WPPT closes with a familiar paragraph: 'The means of 
redresss for safeguarding the rights granted under this Article shall be governed bv 
thee legislation of the Contracting Party where protection is claimed." (identical to 
Articl ee 6bis(3) of the Berne Convention). 

Legall  sysiems differ quite substantially when it comes to the duration of moral 
rightss and their exercise after the author's or performer's death, for instance, in 
thee Netherlands, the moral rights expire with the economic rights, but can only be 
enforcedd after the author's death by the person he has indicated in a wil l (Art. 25 
Copyrightt Act. Art. 5 Act on Neighbouring rights, see below Par. 4.3.2). In Prance 
andd Portugal the moral rights ol authors are perpetual and may be transmitted 
mortismortis causae to the heirs of the author. The exercise of these rights may be 
conferredd on another person under the provisions of a will . (Art. L-121-1 French 
Intellectuall  Property Code: Art. 56-57 Portuguese Code of Copyright and Related 
Rights). . 

Givenn these type of differences it is not so surprising that harmonisation could 
nott be attained for performer's rights anymore than for author's rights. The 
Articless 6bis(2) BC and Articl e 5 WPPT certainly seem to reflect the contracting 
staless wish to maintain their own solutions. 

3.4.3.33.4.3.3 Proposed 1VIPO Audiovisual Performances Treaty (WAPT) 

Att first glance actors and other performers that contribute to audiovisual works are 
withinn the category of right owners under the 1961 Rome Convention, but we 
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havee seen that the protection of the Rome Convention does not extend to 
audiovisuall  works in which performances are incorporated with the authorisation 
off  the performer. Audiovisual performances have been left out of the WPPT 
altogether.-'22 One reason was that it proved hard to find a solution for certain side-
effectss of collective management. In some countries, for instance, part of the 
collectedd fees go to cultural and social funds that use them for activities in the 
nationall  cultural and social interest (e.g.. subsidies for productions and pension 
schemess for artists). If lees would also be collected on behalf of foreign right 
owners,, part of their remuneration would be given to these funds and since the 
activitiess of the funds are aimed at locals, the foreign right owner would not 
benefitt from them. 

Thee primary reason why attempts to protect audiovisual performers have so 
farr failed, is that the US film industry (i.e.. the film producers) feels that the grant 
off  exclusive rights to actors will upset the existing balance of interests. In the 
unitedd States, the different groups involved in audiovisual productions (directors, 
actors,, producers) engage in extensive collective bargaining to arrange rights and 
obligations.25'" " 

Too the extent that the law does not grant them directly, it is common for 
producerss to secure the intellectual property rights of all contributors (at least as 
farr as is necessary to exploit the production). If actors and other performers are to 
gett exclusive rights, the US insists that adequate arrangements must be made 
regardingg the transfer of such rights. Since films. TV series, music videos and the 
likee are often exploited globally, the producer must be sure that assignments of 
rightss are recognised everywhere. Informal propositions to deal with the issue had 
alreadyy been made during the Diplomatic Conference of 1996 and were repeated 
andd supplemented in the following years. 

Thee EU preferred silence on the issue of transfer and to let national laws 
decide.. The US at first proposed that the treaty contain a presumption that 
performingg artists have assigned all of their rights to the producer. Then it was 
tonedd down, to only include the economic rights necessary for the exploitation of 
thee audiovisual production (i.e.. excluding moral rights as far as their exercise 
doess not preclude normal exploitation and excluding the right to equitable 
remuneration).. When that proved unacceptable, a presumption of transfer 
rebuttablee by written contract was proposed. 

2522 The following Paragraphs are based on WiPO documents, particularly those reporting the work of 
thee Committee of experts on a protocol concerning audiovisual performances (WIPO 1998a and 
1999a).. documents of the 4th session of the Standing Committee on Copyright and Related Rights 
(SCCR/44 documents) of April 2000 (WIPO 2000b) and on the proceedings of the December 2000 
Diplomaticc Conference on the protection of audiovisual performances (IAVP/DC documents) 
(WIPOO 2000a). 

2533 On filmconiracis see Kabel 2002 
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India.. Japan and a number of South American countries favoured a provision 
comparablee to Article 14 bis BC. i.e.. it is for the country where protection is 
claimedd to decide who owns the rights, hut if countries grant the neighbouring 
rightss to performers in addition to producers, the tonner cannot resist 
reproduction,, distribution of copies and communication to the public. This option 
wass rejected mainly because it would have affected the perlorming artist's 
bargainingg power too much. 

Sincee agreement on a suhstanthe ownership rule proved impossible to 
achieve,, the attention turned 10 choice-of-law solutions. Several countries 
proposedd a choice-of-law rule. The idea was that a conflict rule could serve as a 
compromisee between leaving the transfer question to individual member states 
(i.e... national treatment) and including substantive provisions on transfer. 

Thiss was the approach thai was retained during the diplomatic conference of 
2000.. Canada had initially proposed that ownership of rights be determined under 
thee law of the country of origin of the audiovisual work. Since this mav be a 
difficul tt place to determine for international co-productions and in the light of 
modernn communication technology, alternatives to the country-' of origin as the 
connectingg factor were put forward. 

Thee one that got most support was that a transfer of rights should be governed 
byy the law chosen by the parties and in the absence of such a choice, the law of the 
countryy most closely connected to the (production) contract. The EU wanted an 
escapee clause, i.e.. any mandator) rules of law of the country where protection is 
soughtt should not be affected by the law applicable to the contract.254 The US 
proposedd that: 

'(] )) The entitlement to exercise any of the exclusive rights of authorization 
shall,, in the absence of an agreement to the contrary by the perfonner 
regardingg the applicable law. be governed by the law of the country which is 
mostt closely connected with a particular audiovisual fixation. 

(2)) Among the factors that may be considered in determining ' the country 
whichh is most closely connected with a particular audiovisual fixation" are: the 
Contractingg Party in which the producer of the fixation, or the person or entity 
whichh owns or controls the producer, has its headquarters or habitual 
residence:: the Contracting Party of which the majority of performers are 

:.MM Acts of the WIPO Diplomatic Conterence of 7-20 December 2000. doc. IAVP/DC/12 (WJPO 
2000a). . 
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nationals:: and the Contracting Party in which most of the photography takes 
place.'2"' ' 

Thee US proposal was a variation on the Basic Proposal's Alternative G. in which 
thee connecting factors of Article 12(2) were listed not as facultative and of equal 
importance,, but incorporated in a closed conflict rule. According to Alternative G. 
inn the absence of a choice by parties, the law governing the transfer of rights to the 
producerr shall be governed by the law of: 

*(i )) The Contracting Party in which the producer of the fixation has his 
headquarterss or habitual residence: or 

(ii )) where the producer does not have his headquarters or habitual residence in 
aa Contracting Party, or where there is more than one producer, the Contracting 
Partyy of which the majority of the performers are nationals: or 

(iii )) where the producer does not have his headquarters or habitual residence in 
aa Contracting Party, or where there is more than one producer and where there 
iss no single Contracting Party of which the majority of the performers are 
nationals,, the principal Contracting party in which the photography takes 
place." " 

Ass the US proposal was not acceptable to the EC in particular, a number of 
Africann countries put forward an amendment to Article 12. Alternative G. It stated 
thatt in the absence of a party choice, the applicable law be that of the country 
whichh is most closely connected with a particular audiovisual fixation. The criteria 
forr determining the country most closely connected would not be included in 
Articlee 12 itself, but be the subject of an Agreed statement. Without prejudice to 
internationall  obligations, the connecting factors to be considered would be the 
following: : 

'(i)) the country of which the majority of the performers are nationals: 
(ii )) the country in which the producer has its headquarters: and 
(iii )) the country in which the greater part of the performance took place.'"̂  

Ass agreement still could not be reached, a working group was set up to save the 
Treaty.. It came up with a provision that allowed countries to provide that the 
exclusivee authorisation rights (i.e.. the economic rights minus the right to 

2555 Acts of the WIPO Diplomatic tonlerence of 7-20 December 2000. doc. IAVP/DC/22 W1PO 
2000a). . 

2566 Acts of the WIPO Diplomatic Conlerence of 7-20 December 2000. doc. IAVP/DC/28 WIPO 
2000a). . 
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equitablee remuneration) are transferred to. or may be used by. the producer. 
Notwithstandingg international obligations, public or private international law. the 
laww applicable to the (agreement regarding) transfer can be chosen b\ parties. For 
casess where a choice had not been made, the working group proposed that an open 
conflictt rule be used: the applicable law is that of the country most closely 
connectedd to the agreement.:< 

Thiss solution was to no avail. In the end. the Diplomatic Conference that was 
comenedd in December 2000 produced a provisional agreement on 19 of the 20 
substantnee provisions, the crucial one missing being Article 12 on the transfer of 
rights.. The EU particularly was against Article 12. because it feared that it would 
leadd to US law being applied to most issues of transfer of rights b\ performers. 

Thee Articles on which there is provisional agreement include Article 5 on 
morall  rights, which is worth mentioning here because of its similarities to Article 
6biss BC (and Art. 5 WPPT) and its potential choice-of-law calibre. Clause 2 of 
Articlee 5 Draft WAPT is a near copy of Article 6bis (2): the moral rights of the 
performerr are exercisable by the persons or institutions authorised by the law of 
thee country where protection is claimed. Clause 3 is a copy of the Berne 
Convention'ss Article 6bis(3): the means of redress for safeguarding moral rights 
off  the performers shall be go\emed by the legislation of the country where 
protectionn is claimed. 

Duringg its meeting in the autumn of 2001. the WIPO General Assemblv did 
nott authorise a reconvening of the diplomatic conference, essentiallv because 
neitherr the US nor the EU thought a solution to the Article 12 question was near. 
Itt was decided to retain the issue on the agenda of the General Assembly session 
inn the autumn of 2002. which has called for an informal meeting to iron out the 
remaininss differences in 2003.̂  

3.4.3.43.4.3.4 Proposed WIPO Broadcast Treaty (WBT) 

Broadcasterss have traditionally enjoyed some level of protection for their 
broadcastss (television and radio programmes), although national regimes are quite 
dixerse.. Under the law of some countries broadcasts are protected as works (i.e.. 
underr copyright), while other countries protect broadcasters with special rights 
(relatedd rights). Sometimes protection is aimed at the content of the broadcast, in 

2577 Acts of the WIPO Diplomatic Con U-ren ce of 7-20 December 2000. doc. IAVP'DC/34 WIPO 
2000a). . 

2588 Assemblies of the member states of WIPO. 36th series. 24.9-3.10 2001. Draft report 
A'36/15,prov... item 10 (WIPO 2001a): Press release WIPO nr. PR72002/327 of 27 September 
2002. . 
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otherr cases not the content, but the signal is protectable subject-matter. The Rome 
Conventionn -as we have seen above- was conceived in an era when terrestrial 
broadcastingg was the norm. It does not cover cable, nor is it adapted to satellite 
broadcastingg direct to the public. Laws extending the rights o f broadcasters, for 
instancee as regards retransmission o f broadcasts via cable.2*9 have since been 
introduced,, but at the international level change has proven to he di f f icul t to 
achieve.26" " 

Afterr the attempt to include broadcasters in the 1996 W1PO treaties failed, 
preparationss for a special instrument, possibly a protocol to the WPPT. soon got 
underway.. National treatment of broadcasting organisations of other signatories 
wouldd be the norm. The term 'nationals' w i l l most l ikely be based on Art ic le 6 of 
thee Rome Convention: organisations wi th their head offices in a member state, or 
whoo broadcast from a transmitter in a member state. 

Ass to the type o f rights involved, it does not come as a surprise that 
broadcasters'' associations seek extensive control over possible uses of their 
broadcasts,, including all types ol retransmission, f ixat ion (e.g.. on video, D V D ) 
andd communication to the public (e.g.. via Internet, video on demand, via cable). 
Particularlyy where content of the broadcasts is not subject to intellectual property, 
ass is the case in many types of sporting events, the broadcasters want to be able to 
preventt interception of pre-broadcast signals (i.e.. transmissions between 
productionn facil it ies and broadcasters). Since broadcaster often pay substantial 
amountss to acquire the television rights of sports and other events, they consider 
themselvess robbed by the unauthorised interception and subsequent simultaneous 
broadcastt o f sporting events by third parties.261 

Itt is pr imari ly countries in Afr ica and Asia that have expressed concern about 
whetherr extended rights for broadcasters w i l l not unduly affect the interests o f the 
publicc and o f developing countries. The EU is pr imari ly concerned wi th balancing 
thee interests of owners of copyright wi th those o f owners of the various related 
rights.2622 As is the case wi th other W1PO instruments, the l imitations on the 

2599 E.g.. A n . 8-9 Satellite and Cable Directive. 
2600 The Brussels Satellite Convention of 1974 is an anti-broadcast piracy treaty that requires its 

signatoriess to prevent some types of distribution of TV or radio programme signals on their 
territoryy by distributors for whom the signals were not intended. It does not concent intellectual 
propertyy rights directly, 

2611 WIPO 2001c. Standing Committee on Copyright and Related Rights (doc. SCCR/5/5 of 28 May 
2001). . 

2622 See WIPO 1999c: the Statement adopted ai the Regional Roundtable for Countries of Asia and the 
Pacificc on the Protection of Databases and on the Protection of the Rights of Broadcasting 
Organizations,, held in Manila, irom June 29 to July 1, 1999 (WIPO doc SCCR/3/6); and WIPO 
1999b:: comparative table of proposals issued by WIPO"s Standing Committee on Copyright and 
Relatedd Rights of 3 May 2001 (doc SCCR75/5). 
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broadcasters'' r ight in the public interest w i l l have to meet the three-step-test of 
Ar t ic lee 13 TRIPs. The type of limitations al lowed would be the same as are 
al lowedd under the Berne Convention. WCT and TRIPs for copyright. 

Byy the end o f 2002. the negotiations had not yet reached an advanced stage. 
Thee Internet is becoming an alternative way to distribute content that is 
tradit ionallyy distributed by broadcasting organisations and technological 
developmentss in broadcasting proceed (notably digital T V ) . This has led WIPO 
memberss to recognise that the scope and definit ion of protection for broadcasts 
mustt be thoroughly reviewed and adapted to the realities of modern 
communications.. It would seem that there is a lot of consensus bui lding to be done 
beforee an actual Broadcast Treatv can be drafted. 

3.55 Conclusions 

Thiss Chapter has been largely dexoied to an analysis o f the genesis of the Berne 
Coment ionn and its key characteristic, namely the combination o f national 
treatmentt and substantive minimum rights. These principles also underlie 
subsequentt treaties in the area o f copyright and related rights. The analysis should 
enablee an assessment o f the choice-of-law calibre o f the BC and other 
internationall instruments in the next Chapter. 

Somee tentative conclusions as to the choice-of-law calibre are in order here, 
beforee we move on to examine how the judic iary and doctrine interpret the 
treaties.. The identi f icat ion o f choice-of-law rules for copyright is di f f icul t for a 
numberr of reasons. First, the Berne Coment ion was drafted in a period when the 
Statutistt approach had been giving way to new choice-of- law methods for a some 
decades,, part icularly Savigny's allocation method. There is however no indication 
inn the records o f the diplomatic conferences o f a 'Savignian" analysis of copyright, 
norr is any such analysis to be found in late 19th century legal wri t ings on the 
internationall copyright system. 

Thee few impl ic i t references made to private international law in the 
conferencee proceedings seem to relate not to the allocation method, but to the 
ideass of the Italian or Romanist School. They considered nationality as a natural 
locall point for the applicable law. Considering that Savigny himself did not 
addresss intellectual property and that the Italian school was particularly popular in 
Francee (the most important advocate of the international copyright system), it is 
nott surprising that the few references to choice o f law that are to be found concern 
Romanistt ideas. 

So.. the first reason why it is difficult to determine the choice-of- law calibre o f 
thee BC is that its development coincided wi th a t ime when private international 
laww was at a cross-roads. The second reason for the d i f f icu l ty is that at the same 
t imee copyright i tself was a relatively young and stil l tentatively defined area of 
privatee law. Given its roots in printing privileges, copyright was seen by many as 
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strictlvv territorial in existence and operation. Some even considered it as belonging 
(st i l l )) to the realm o f public law rather than private law. which would have placed 
itt outside private international law altogether. This uncertain position of copyright 
inn private law also helps to explain why countries did not ensure foreign authors 
copyrightt protection on the basis of the general equality-clauses that were 
recognisedd and codif ied in private law in the course o f the 19th century. That in 
turnn helps to explain the advent of bilateral copyright treaties and ultimately the 
B C C 

AA third and in my view, the most important, reason is that since the beginning 
thee unif ication of copyright has been a central theme in the development of 
internationall copyright protection. Copyright treaties also predate treaties on the 
confl ictt o f laws. As authors were given protection outside their home country on 
thee basis o f national laws, bilateral treaties and f inal ly multi lateral treaties, the 
focuss was on the harmonisation of copyright law. Where harmonisation was 
premature,, the obvious solution was for countries to give foreign authors the same 
protectionn as domestic authors. Where for some issues the result o f this national 
treatmentt was considered to be unbalanced, because foreign authors would be 
betterr of f than domestic ones, the logical solution was to introduce reciprocity 
tests. . 

Ass to treaties concluded since the Berne Convention, we have seen that they 
aree all based on the same combination o f substantive provisions regarding the 
object,, duration and scope of intellectual property, combined wi th national 
treatmentt provisions and in the latest treaties, the obligation to provide adequate 
civ i ll remedies against infringements. 

Onlyy wi th regard to the prospective W1PO instrument on the protection of 
audiovisuall performances has a true confl ict rule been proposed by some 
countries,, i.e.. for the transfer o f rights. This was done because no agreement was 
possiblee on substantive provisions (such as a presumption that economic rights of 
audiovisuall performers are transferred to the producer) and leaving the issue for 
individuall states to decide (national treatment) was not acceptable either. As it 
turnss out. a 'neutral ' choice-of-law solution could not save the proposed treaty, 
whichh has been shelved because of the controversy surrounding transfer o f rights. 
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Thee Choice-of-Law Calibre of Copyright and 
Relatedd Rights Treaties 

4.11 Introduction 

Inn the previous chapter we have seen that neither the Berne Convention nor 
subsequentt copyright and related rights treaties have been drafted with a particular 
choice-of-laww method in mind. There is however quite widespread agreement that 
thee genera] conflict rule for copyright (and other intellectual property) is the one 
referringg to the law of the country for which protection is claimed {Schutzland 
principle:: lex protectionis). Some infer this conflict rule from the territorial nature 
off  copyright. Others derive it from the national treatment principle as enshrined in 
thee Berne Convention and other treaties, or see the lex protections expressed 
directlyy in Article 5(2) BC and similar clauses. Two other conflict rules that are 
lesss frequently supported with reference to the same treaties are the lex origims 
(laww of the country of origin - either of the work or of its author) and the lex fori. 

Althoughh many authors recognise that the Berne Convention deals with the 
laww of aliens, only a few consider it to contain no choice-of-law rules at all, apart 
perhapss from Article 14 bis 2 on ownership in films (see Paragraph 4.3.3).2fv 

Ass we will see. there is no consensus among scholars about the exact choice-
of-laww calibre of the Berne Convention. Published case-law in the Netherlands. 
Francee and the US does not provide a clear picture either. An important reason 
whyy Dutch case-law generally shows littl e concern for choice-of-law issues seems 
too be that more often than not. infringement claims are brought in summary 
proceedingss (kort geding). It appears from published case-law that in these 

2633 Not convinced that Art. 5 BC contains a choice-of-law rule, but willing to deduct one: Neuhaus 
1976.. p. 193. De Boer 1977, pp. 675-676: 'Ioneinans 2001, pp. 43-45. Stressing the law of aliens 
character:: Battifol 1983, p. 199: Schack 1979. pp. 28-29: Von Bar 1988. pp. 35-36. Finding that 
thee B( contains both law on aliens and choice-of-law rules: Troller 1952, p. 26: St een hof f 1996. 
p.. Fl: Ulmer 1977, p. 487. Of the opinion that Art. 5 BC is not a conflict rule but a non-
discriminationn provision: Troller 1964. p. 62: Dessemontet 2000, at 1 A4. but compare 
Dessemontett 1996, p. 289 where Art. 5(2) is considered as expressing the territoriality principle 
forr the scope of protection. 
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proceedingss judges are not inclined to pursue issues o f choice-of-law i f the parties 

doo not put them 1orward.2w 2(,~ Consequently, not many o f the published copyright 

casess contain choice-of- law analyses and e\en fewer expl ic i t ly address the 

consequencess o f the Berne Convention for (Dutch) conflict of laws. 

Thee opinion that national treatment means that Dutch law should be applied is 

quitee common, but it is not always clear whether the courts are referring to 

nationall law in its capacity of lex loci delicti or lex protectionis. Rulings on the 

laww applicable to issues o f ini t ial ownership are outright contradictory. In France 

andd the US some courts tend to apply the lex originis for init ial ownership, 

whereass in Germany there is clear case-law: the Schutzland principle, i.e.. lex 

protectionis.protectionis. goxerns all issues. 

Thee arguments for and against the different confl ict rules, as wel l as their 

applicationn in case-law. w i l l he examined in Paragraphs 4.2 through 4.4. The 

f indingss of this Chapter w i l l be summarised in Paragraph 4.5. Before I turn to the 

discussionn of different confl ict rules, a lew observations on ' terr i tor ial i ty ' are in 

order,, considering that it is such a catch phrase in international intellectual 

property. . 

264264 Examples of where the iniemational aspects ot'ihe case (foreign defendants and or ptainlifls. acts 
committedd abroad, assignment contracts with no obvious link to forum law, etc.) indicated that a 
choice-of-laww analysis was called lor. when in fact Dutch law was applied without any reference 
too the question ol applicable law include: Pres. Rb. kotterdam 15 December 1982 1198-41 BIE 98 
ii Black <V- Decker, v. SHG). Hof Amsierdam 16 July 1981 11982] BIE 50 {Rubik v. Bart Smit): Pres 
Rb.. Breda 22 January 1982 119831 BIE 52 [Application des Gaz SA v. Bursumij Sport): Hof Den 
Haagg 25 December 1983 (19851 BII: 5 5 (IG Lintels Ltd v. Arcom BV ); Pres. Rb. Arnhem 24 
Januaryy 1991 |19921 BIE 46 (Frateln v. Favmons): Rb. Den Bosch 14 August 1992 119931 BIE 51 
[Guild[Guild v. Lmkie Cianenburg): Hof Den Bosch 9 September 1991 [1993") BIE 60 iGrww er. 
CiuinimCiuinim v. Tnomas Basics): Pres. Rh. Rotterdam 12 february 1998 119981 BIE 83 (Kipiiw* v. Ter 
MatenMaten \ 

2655 The Dutch Staatscommissie lmematmnaa! Prnaairechi (2002 at 29-31) notes that although conns 
aree supposed lo apply choice-of-law rules and loreign law ex officio, there is a tendency among 
Dutchh conns IO apply their own law. In laxour ol e.v officio application of conllict rules in 
MtmmaiAA proceedings: Mostermans 1996. pp. 51-56: who also argues that in 'kon geding" 
proceedings,, the conns should have more leeway to assume that foreign law is similar to the lex 
toritori (pp. 54-55). Polak (1998. pp. %-99) seems to favour this approach. Ginsburg (1999, pp. 
336-338)) also argues that in case of infringement, courts could apply the ie.\ ton on the 
assumptionn that the ie.x protectionis conforms to international standards of substantive copyrighi 
laww (parties would have to demonstrate thai the te.x protectionis is more or less protective than the 
Ie.xIe.x tori). Against a lex-fori approach: Von Hinden (1999. p. 766) and Bühler (1999. p. 410). The 
ie.xie.x ton approach is not uncommon in patent litigation before Dutch courts (see Brinkhof 1995) 
andd for copyright has been applied by Pies. Rb. Amsierdam 3 May 1979 11980] BIE 23 (Mars v. 
Venus).Venus). It is highly doubtful however whether this approach can be maintained following the 
rulingg of HR 16 April 1999 |1999| N.I 697. in which the Supreme Court quashed the judgment in 
whichh the lower court assumed conformity of the copyright laws of various countries. On the 
theoryy o1 various lex fori approaches, see De Boer 1996a and .lessurun D'Oliveira 1971, 

96 6 



'II H t CHOICE-OF-LAW CAIJEjRk OI-" COPYRIGHT AND RELATED RIGHTS TREATIES 

4.1.11 T E R R I T O R I A L I T Y & L E G I S L A T I V E S O V E R E I G N T Y 

Conventionall wisdom has it that copyright and related rights - l i k e other 
intellectuall property r ights- are territorial.266 To the extent that this territorial 
naturee is explained in terms of legislative sovereignty, i.e.. each country as a 
sovereignn power legislates its own copyright and related rights, it has no particular 
meaningg for choice-of-law issues. Af ter a l l . it is the same legislative sovereignty 
off stales that causes them to develop national rules o f private international law. or 
too enter into agreements on confl ict rules. 

Choice-of-laww exists precisely because legal systems wi th dif fering (private) 
lawss exist, so 'each state makes its own copyright law' is not a proper argument 
forr or against any particular conflict rule. In short, as Troller puts it: 'the territorial 
boundariess of intellectual property rights are therefore not their special 
characteristic,, they share it w i th all other laws.'26 ' 

Thee situation would be different i f copyright belonged exclusively to the realm 
o ff public law or criminal law. because for these areas o f law it is accepted as a 
matterr of principle that forum courts only apply their internal law: choice-of- law 
doess not enter into these fields.268 For the territorial application of private law. 
however,, to which copyright largely belongs, other arguments are needed. 
Becausee to say that each country is authorised to legislate its own copyright, and 
that,, therefore, it cannot by definit ion be applied beyond its borders, is to negate 
thee existence of private international law. or less drastically: to reduce it to the 
maximm that all courts should always apply their own law. 

Itt also disregards the difference between the question o f whether a country can 
claimm extra-territorial application of its laws (it can. even though it usually does 
not)) and whether a country is required to honour the extra-territorial scope o f the 
laww of another country (as a rule it is not. because o f its sovereignty).2'^ 

2666 Various writers have criticised the term, because it is often used indiscriminately, see: Schack 
1979,, p. 20: Novier 1996, p, 45; Koumantos 19%, pp. 10-11; Spoor & Verkade warn against 
overstatingg the importance of the territoriality principle 1993, p. 532. 

2677 Troller 1983, p. 137. 

2688 Even here there are exceptions, e.g.. rules of public law of another country may be applied by the 
lorumm as priority rules, see Par. 2.4.3. 

2699 Compare the ruling of the Internationa! Court of Justice in Lotus, which holds there is no general 
rulee of international law that prohibits states trom extending the application of their laws and the 
jurisdictionn of their courts to persons, property and acts outside their territory; international law 
leavess them a wide measure of discretion (PI CI 7 September 1927, PICJ Series A. no. 10. cited in 
Polakk 1998, pp. 70-71). On extra-territorial legislation and private international law generally, see 
Koningg 1984. pp. 113-145. 

97 7 



CHAPTERR 4 

AA few authors defend a choice-of-law rule - typ ica l ly the lex proieciionis or lex 
fori-fori- based on the legislative sovereignty-argument. Fromm/Nordemanir7" remark 
thatt 'the legislative powers of a state end at its borders (territorial i ty principle). 
Thee author cannot thus invoke the rights that the copyright law o f his home 
countryy gives him abroad. Rather, it depends on the law of the country in which 
hiss work must be protected (Schuizland principle). This law usually also contains 
ruless that stipulate i f and on what conditions authors from foreign countries are 
protected.0 7 11 From this line of reasoning. hromm/Nordemann deduce that the 
(substantive)) law of the country tor which protection is claimed governs the 
existence,, duration and ownership o f intellectual property."72 

However,, as we have seen above, n could just as easily be argued that on the 
basiss of legislative sovereignty the private international law o f the forum 
determiness which substantive copyright law applies and this does not necessarily 
havee to be the lex proieciionis. Obviously an author can invoke his 'home rights' 
/ / t h ee choice-of-law of the forum provides tor it. In that case, the recognition o f a 
' fo re ign '' copyright is not contrary to the forum's sovereign w i l l . As Schack 
r ight lyy notes."' ' neither can the recognition of a ' foreign" copvright be seen to 
impingee upon the sovereignty o f the foreign state in question. I f anything it shows 
respectt for the law o f another country.2 '" 

Spoendlinn also invokes the sovereignty-argument to explain the reign of the 
locall law: "... the term territoriality principle is just a catch phrase that describes 
thee situation that fo l lows necessarily from the legislative sovereigntv o f individual 
statess and that has only been overcome piecemeal by unif ication. The territorialitv 
principlee does not require a purpose in itself, not a quality of substantive just ice: 
butt the idea that an author who claims protection for his work in a country must 
submitt to the local law. cannot be denied a certain quality o f justice. ' : 7 

2700 l-romm & Nordemann 1998, «120 at 1 

2711 Claims arising trom illicit acts have IO be judged by the law of the place where they weiv 
committedd lle.\ loci delicti commissi). trom in & Nordemann 1998. $120 at 10. 

2722 Similarly: kat/enberger in: Schricker 1999. al Vor Ï l2(lei seq.. rd 120-124. According to Biihlei 
1999.. pp. 328 329. this line of reasoning is common in the doctrine of German-speaking 
countries s 

2733 Schack 1979,pp.25. 

2744 Another question is whether the law of another country should be applied i f it does not claim 
applicationn (e.g.. based on its choice-of-law rules). 

2755 '...daB der Ausdruck 'Terriiorialitatsprinzip" nur cine schlagwortartige Bezeichnung des Zustandes 
darsiellt.. welcher /wangsiaufig aus der auionomen (iesetzgebungshoheit der ein/elnen Staaten 
folgii und crsi bruchstiickhaft durch Rechts\ereinheitlichung überwunden worden ist. Das 
'lerntorialitatsprinzipp bedarf daher zu seiner Rechtfertigiing nicht eines Selbst/weckes. eines 
niateiiellenn Gerechligkeilsgehalles: dennoch kan dem (iedanken. ein Urheber miisse sich. wenn ei 
inn emem Land Rechtsschutz für sein Werk beanspruchen wi l l , dem donigen Landesrechi 
unter/iehen.. anch ein Gerechtigkeilsgehall nicht abgesprochen werden.' Spoendlin 1988, p. 14. 
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Afterr having concluded that territoriality means that countries legislate their own 
copyrightt law. Spoendlin argues that in such a system of independent national 
copvrightt laws, the only reasonable solution is to refer to the lex loci delicti 
(whichh he considers wil l typically coincide with the lex fori).21" Undeniably, the 
lexlex loci delicti has the instant appeal of the maxim 'when in Rome, do as the 
Romans*.. What Spoendlin's line of reasoning boils down to is that it is the 
differencess in domestic copyright law that call for the application of local law. 
Thiss tvpe of reasoning is -as 1 have explained above- unhelpful from a choice-of-
laww perspective, because choice-of-law exists precisely to deal with these 
differences.. Also, even if the lex loci delicti commissi appears to be the obvious 
laww to govern infringement (and thus the scope of protection), it is not necessarily 
appropriatee for all issues, including ownership and transfer. The latter issues can 
alsoo be raised independently of any infringement. 

4.1.22 DROITS INDÉPENDANTS VERSUS DROITS ACQUIS 

Anotherr way in which the concept of territoriality is phrased in international 
copyright,, is that intellectual property consists of droits indépendants rather than 
off  its antithesis, a droits acquis. The droits acquis concept means that copyright 
comess into existence under the aegis of one law -say the law of the country of 
originn of the author or of the work- and is subsequently recognised as a (property) 
rightt in other countries.277 In the droits indépendants concept of copyright, the 
creationn of a work278 gives rise to as many different copyrights as there are legal 
systems.. In other words, intellectual property can be seen as a universal right or as 
aa territorial right. The Berne Convention -and other intellectual property treaties-
aree generally held to reflect the droits indépendants doctrine. 

Itt should be noted that at the time of the elaboration of the Berne Convention, 
thee principle of droits acquis was sometimes posed as a general solution for 
choice-of-iaww problems. Choice of law was often compared with transitory law. 
i.e... the rules that regulate the relation between laws in time, of which a leading 

2766 Spoendlin 1988, p. 17. Whether the lex loci delicti and the lex fori coincide depends of course on 
thee jurisdiction rules of the forum state; proceedings are not necessarily brought betore the court 
off  the place where an infringement took place, e.g.. the principal rule in the EC's Jurisdiction 
Regulationn is the joi-uw rei. the court of the place of infringement also has jurisdiction. 

2777 Van Brake) 1950 at p. 36 is one of the lew authors who maintains that for copyright the droits 
(icituis(icituis doctrine has been given 'official sanction" in the Berne Convention. 

2788 The crealion is considered to be the relevant act because the Berne Convention prohibits 
formalitiess (notably registration) for copyright in come into existence (see Paragraph 3.3.3). Even 
thoughh countries are free to require registration for their own works/authors (and have done so in 
thee past), typically national laws consider the aci ol creation as giving rise to copyright 
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principlee is that rights \esled under previous laws remain recognised under new 
laws.. Simi lar ly, the confl ict o f laws can he \ iewed as regulating the relationship 
betweenn rules o f law in space and should then be based on respect lor rights 
acquiredd elsewhere (i.e.. abroad). Savigny already criticised the droits acquis 
approachh for being based on circular reasoning: to establish which rights have 
beenn acquired 10 begin w i th , it is necessary to first determine which country's law 
appl ies/7 ' ' 

111 one fol lows the concept of droits indcjwndants as derived from international 
copyrightt and related rights treaties back 10 its source.280 one sees that it is 
spawnedd by reciprocity. More precisely: the principle o f droits indepcndants 
helpedd to ban the (material or formal) reciprocity that domestic laws often 
requiredd wi th regard to the protection o f foreign authors or works. In Paragraph 
3.3.33 we have seen that the initial phrasing of the national treatment principle in 
thee 1 8X6 BC. left the courts of some Union countries unclear about the fact that 
reciprocityy requirements were no longer al lowed (wi th the exception of course of 
thosee that the BC specifically permits or prescribes). 

This,, combined wi th the development o f the formalit ies clause, was the reason 
whyy in the ultimate version o f Article 5(2) BC it is said that the enjoyment and 
exercisee of the rights to which authors are entitled on the basis of national 
treatmentt and/or the min imum substantive provisions o f the BC. 'shall be 
independentt o f the existence of protection in the country of origin of the work". In 
turn,, that phrasing has subsequently been interpreted as prescribing the territorial 

2799 By ihc laie 19th century, in Germany unci the Netherlands the droits acquis doctrine had alread> 
hoenn displaced hy other theories (notably Savigny's allocation method, the conflict rules of which 
alreadyy discounted respect for legal relationships that were forged abroad, e.g.. marriage). In 
fiancee the droits acquis doctrine continued to have some suppon. See Josephus Jitla 19)6. pp. 
5N-M):: Kosters 1917. pp. 131-133: Van Brake! 19M). pp. 102-135; Joppe 1987. pp. 142-143. In 
thee course ol the 20th century there has been a revival of the droits acquis doctrine in 1-ranee and 
Germany,, but then in a more limited use. It denotes when the normal conflict rules of the lorum 
mustt be adapted (or left unapplied) in cases ol cnnlhts mobiles (cases where connecting lactors 
h;nee changed so that the applicable law changes» and tuns accomplis (the recognition of legal 
relationshipss thai came into existence abroad, m contravention of the conflict rules of the lorum, 
att a time when there was no connection with the lorum). See Joppe 1987 for an exiensive account 
o11 the modern droits acquis doctrine in i ranee and the Netherlands (p. 143 et seq.). The droits 
acquisacquis principle also figures in the recent Dutch proposal for an Act on the applicable law lor 
propertyy < He/ conflictenrecht Goederen), see Weide 2000. 

2800 The 19th-century Romanist school (see Paragraph 2.3,1). with its division of laws in the territorial 
andd the personal, may also have contributed to the droits acquis-droits indèpcndanis dichotomy, h 
hardlyy seems a coincidence that the predominantly Central and South American countries which 
concludedd the Montevideo Treaty of 1X89 chose a system where copyright protection is linked to 
thee author's nationality ( i f an author is protected at home, he must also be protected in othei 
connn acting stales). The intellectual property treaties were pan of a much larger eft on io harmonist 
private,, criminal and private international law on the American continent. See Josephus Jitta 191d. 
pp.. 2 74-2 7 (v 
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ratherr than the personal law for copyright, i.e.. the droits indépendants rather than 
thee droits acquis approach.281 

Thee debate over universal versus territorial rights has been especially fierce in 
Germany.. ' U n h ersalists' tend to stress that copyright is a k ind o f natural right that 
comess into existence upon the mere creation of a work by the author. Other 
privatee rights such as property in material objects, they also argue, are not viewed 
ass a bundle of as many positive subjective rights as there are legal systems. Nor 
shouldd this be the case w i th intellectual property. Certainly copyright, which 
contraryy to other intellectual property such as patents, arises without formalit ies 
andd has long ceased to be a privi lege granted by the authorities, should be 
consideredd as a universal right.282 

'Territorial ists'' agree that intellectual property is not a mere privi lege but a 
right.28.. They tend to defend the droits indépendants approach on the basis o f the 
sovereigntyy o f legislators and the differences in national copyright laws that result 
f romm it. We have seen above that neither point necessarily leads to the conclusion 
thatt the applicable law is the law o f the country where (or for whose territory) 
protectionn is claimed. 

Too explain the predominance o f the droits indépendants idea and wi th it o f the 
lexlex protections for in principal all copyright issues. Mager focuses on the non-
materiall nature of the object o f copyright in relation to terr i torial i ty. In his 1995 
dissertationn on choice-of- law and copyright contracts he argues that the exclusive 
allocationn o f physical objects can be done without d i f f icul ty , because its materia! 
formm is the basis for the delineation of the object o f the exclusive right and it 
outliness the acts forbidden to third parties. In the case o f copyright however, a 
speciall definit ion o f the object is necessary to determine what type of creation is 
protected,, as is a concretisation of restricted acts. This is why copyright is viewed 
ass an artif icial construction, one that owes its existence to the state. 

Thee idea of intellectual property as an art i f icial, state sanctioned institution is 
-s t i l ll according to Mager - the often unspoken background o f the territorial i ty 
principle:: the territorial rather than the universalist approach dotninaies 

2811 Various countries have legislated the lex onii'mis lor copyright and related rights (typically 
infringementt is governed by the lex loci delicti or lex proreciionis), e.g., Portugal. Kuwait. 
Rumania.. Greece. See Siehr 1988, pp. 17-18; Art. 67 Greek Act on Copyright. Related Rights and 
Culturall Matters 1993. 

2822 Schack 1979. pp. 23-24 and 1997, pp. 336-343: Drobnig 1976. pp. 196-197; Neuhaus 1976. pp. 
191-195.. See De Boer 1978. and Peinze 2002 ipp. 8-19) lor a discussion of the different points of 
view. . 

2833 Ulmer 1977; Katzenberger. in Schricker: Urheherrechi 1999; Fromm & Nordeman 1998. at Vor 
§120:: Hoeren 1993. pp. 130-131. 
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intellectuall property because of the interest that slates have in localising a 
(subjective)) intellectual property right wi th in their borders. :w 

11 w i l l not \enture into the philosophy ol property tor tear of digressing from 
ourr subject, but 1 would remark that Mager, where he juxtaposes property in 
materiall objects to exclusive rights in non-material objects, seems to assume that 
thee former is not a legal construction but some sort o f 'natural phenomenon'. : s* In 
myy view, the relative ease o f delimiting a physical object does not make the 
propertyy in it any less of a legal const ruct ion.^ What is an important difference, 
onee that Mager also noiices.*"7 is that the existence of property in physical objects 
iss practically universally accepted, whereas the question under what conditions 
andd in which subject-matter intellectual propertv exists, is a much more 
controversiall issue. That and the territorial v iew of intellectual property which is 
sharedd across the globe and expressed in international treaties, seems a reason whv 
unti ll some years ago (particularly intellectual property) scholars have been quite 
reluctantt to deviate f rom the territorial approach. 

Theree is also an older argument that revolves around the nature o f intellectual 
propertyy and the role o f the State in its construction, f o r many types of intellectual 
propertyy rights, such as patents, designs, trademarks, some form of public 
registrationn is required in order for the right to be acknowledged. Such registration 
mayy be proceeded by a test o f the invention, design, etc. against the criteria (e.g.. 
novelty)) lor protection. It thus takes an act by the Stale to bring an intellectual 
propertyy right into being (or give it effect), which explains why rights wi th respect 
too the same non-material object come into being independently of one another.28' 

Ass we have seen in Chapter 3. the Berne Convention does not permit Union-
Statess to demand such registration for foreign works. In the few countries that 
havee a public registry for copyright, registration of local works is not mandator 
norr does it have for effect that no copyright exists in the work. It would thus seem 
thatt national registration is not a good argument in favour o f the droits 
independentsindependents principle tor copyright. 

284284 Mager 1995. pp. 38-39. 

2855 We sometimes torget that the concept of property as we know it today developed largely from the 
17thh century onward: it is relatively young and different trom earlier concepts of property (in 
principlee full rights as opposed to a limited set of righls of use, privately owned rather than 
commonn ownership, fully alienable instead of partly or non-alienble). See May 2000, pp. 16-21. 

2866 Troller 1952. p. 6.3 does not agree with the idea of copyright as an artificial legal construction, 
becausee it is based on an ill-conceived idea about the lex rei suae. Rights in physical objects are 
governedd by the law of the place where the object is situated, not because of the geographical link 
betweenn object and place, but because that is where the interests of persons in the object 
concentrate. . 

2877 Mager 1995, p. 38. 

2888 Hoppe 1994. pp. 106-107. 

102 2 

file:///enture


THhh CHOICI -OF-LA W CALIBRE Oh COPYRIGHT AND RELATED RIGHTS TREATIES 

Thee problem with Uni versa lists is that they seem to attach too littl e meaning to the 
fundamentall  difference between property in material objects and property in non-
materiall  objects. There is widespread consensus that any physical thing is the 
objectt of property, even if laws differ with regard to the scope of these rights. 
Wheree an intellectual creation is concerned however, the basic assumption is that 
itt falls in the public domain unless it has been made the subject of private propem 
bvv law. The question which (type of) creation is subject to property is answered 
ratherr differently in different countries.21*4 Even though the intellectual-propern 
nett is cast wider and wider each decade, no consensus comparable to thai on 
physicall  property seems likely to be achieved. 

Thiss is why in copyright and related rights the question of whether an 
exclusivee right exists in a work, performance, broadcast, etc.. is the first question 
asked.. It is also -in my view- an important reason why the international copyrighi 
svstemm is 'territorial' rather than 'universal' in outlook, even though this argument 
iss often hidden behind notions of legislative sovereignty. 

Fromm the opinions reported above we can see that territoriality is a confusing 
conceptt when it comes to identifying conflict rules tor copyright and neighbouring 
rights.. In the next Paragraphs, we will see that it is not always distinguished 
clearlvv from the national treatment principle (Art. 5 BC. Art. II UCC. Art. 2 Rome 
Conventionn 1961. Art. 3 TRIPS. Art. 3 WCT. Art. 4 WPPT), on which the 
majorityy of authors seem to base their choice-of-law rule. 

4.22 Lex Fori 

Forr copyright. Article 5(2) is the most commonly invoked BC clause in defence of 
aa choice-of-law rule. The relevant part reads: '...the enjoyment and the exercise of 
thesee rights shall not be subject to any formality: such enjoyment and such 
exercisee shall he independent of the existence of protection in the country of 
originn of the work. Consequently, apart from the provisions of this Convention, 
thee extent of protection, as well as the means of redress afforded to the author to 
protectt his rights, shall be governed exclusively bv the laws of the country where 
protectionprotection is claimed, [italics added, mve]" 

Relativelyy few writers290 are of the opinion that Article 5(2) BC points to the 
laww of the country where the court is seized, even though a literal reading -of the 
italicisedd pan- seems to support the lex fori. Most writers reject this reading 

2899 Saito 1985. p. 280 agrees with Ulmer thai this is an important reason to judge the existence ol 
copyrightt under the lex protect ionis. 

2900 Huard 1897. p. 3: Desbois I960, p. 92: Stewart 1983, p. 38. 
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becausee it is thought to produce odd results when the court seized is not located in 
thee country where an infringing act took place or lor whose territory protection is 
wanted.21" " 

Stewartt has a rather unusual point of view. He maintains that 

'thee adaptation of the principle of lex fori to copyright leads (not necessarih 
butt in practice) to the principle of national treatment...The advantage...of the 
lexlex fori is that courts will always apply their own law...The general 
applicationn of the principle of national treatment in international copyright 
meansmeans that the major problem arising in almost all other areas of private 
internationall  law 'which law is a court to apply in a situation with foreign 
elements?",, hardly e\er arises in copyright law. The choice-of-law is mostlv 
determinedd by the conventions which apply the principle of national treatment 
withh the result that any right owner who is a national of a convention member 
state...iss entitled in even7 other member state to the same protection as 
nationalss of that state. Thus the courts in the state where the infringement 
occurss nearly always apply their own national law."2'1" 

So.. rather than inferring the lex fori from the national treatment principle. Stewart 
viewss national treatment as the obvious principle resulting from a lex fori 
approach.. It would seem that Stewart does not really engage in a choice-of-law 
analysis,, but a priori places intellectual property outside the conflict of laws 
becausee of its territorial nature. 

SpoendlinSpoendlin argues that Article 5 Berne Convention cannot point to the lex fori 
forr a number of reasons.-̂ Since the choice of the forum seized can have littl e to 
doo with the copyright at issue, for instance when a court is seized only because the 
defendantt has assets in the forum state, it is unlikely that Article 5 points to the 
substantivee law of the forum. On the other hand it is also unlikely that it points to 
forumm law including its choice-of-law rules, because such a reference would not 
answerr which law governs the scope of protection and Article 5(2) mentions this 
explicitly. . 

TwoTwo additional arguments against the lex fori are put forward by Spoendlin: 
thee 'means of redress" does not necessarily refer to procedural law. It could refer 
too the type of action available in the case of infringement, an issue that is normally 
governedd by the lex loci delicti. Also, the wording 'country where protection is 
claimed...""  could indicate that it was assumed that claims would always be brouoht 

2911 E.g..Ulmer 1978. p. 11. 
2922 Stewart 1983, pp. 38-39. 
2933 Spoendlin 1988, p. 18-19. 
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inn the country where infringement took place, which indicates that Article 5(2) 
referss to the lex loci delicti rather than the lex fori 

Yett another problem with the lex fori is that it would be an incomplete choice-
of-laww rule. It onlv defines the applicable law when a case is brought before a 
court.. But one mav want to establish whether a transfer of copyright has occurred, 
quitee apart from a legal dispute. 

Inn published case-law there is no indication that the Dutch courts infer the lex 
forifori  from Article 5 BC or any other provision. There is one case in which the 
Amsterdamm District Court ruled that it would decide whether there was protectable 
subject-matterr under Dutch law as the lex fori. The reason given was that the 
summaryy proceedings were not suited to examining whether the work in question 
(aa candv-bar wrapper) was protected in all the countries where alleged 
infringementt took place.294 In Pearce v. Ore Amp. the UK Court of Appeal does 
seemm to view Article 5(2) as referring to the lex fori, but including the forum's 
privatee international law.29? 

4,33 Lex Protectionis 

Ass stated above, the majority of authors argue that the lex protectionis is the 
generall  conflict rule for copyright. Synonyms for the lex protectionis are the law 
off  the country for which protection is claimed and the Schutzland principle. In 
addition,, the terms lex protectionis and lex loci delicti are often used 
interchangeably.2**  This equation is rather inaccurate. The lex loci delicti commissi 
literallyy means: the law of the place where the delict (wrongful act) was 
committed.2977 It could serve as a rule for the law applicable to infringement of 

2944 Pres. Rb. Amsterdam 3 May 1979 j 1980] B1E 23 [Mars v. Venus). The court assumed thai since 
thee wrapper was an original work under the Dutch Copyright Act. the same would be true under 
thee copyright legislation of a number of Middle-Eastern countries for which protection was 
sought.. This implies that normally the lex protectionis governs existence of copyright. 

2955 In this case the issue of jurisdiction and applicable law were both judged in view of Art. 5(2) BC. 
Inn the court's view. Art. 5(2) does nol confer jurisdiction on the courts of one country at the 
expensee of courts in another country. The court seized is the court of the country where protection 
iss sought in the sense of Art. 5(2) and it is the (private international) law of the forum that decides 
whetherr a claim is admissible. Court of Appeal (Civil Division) UK 21 January 1999, |1999J 
GRÜRR Int. 8/9. 787-793 (Pearce v. Che Amp). On the adjudication by English courts of claims 
involvingg alleged infringement of intellectual property abroad generally, see Wadlow 1998. p. 320 
ett seq. 

2966 See. for instance. Ishiguro 1997, p. 11. 
2977 For a more accurate description of the lex loci (multiple locus, Handlungs- and Erfolgson. 

gevolgenuitzondering)gevolgenuitzondering) see Chapters 2 and 6. 
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copyrightt or related rights, but it does not necessarily govern issues of existence, 
ownershipp and transfer of the intellectual property involved.21* 

Supposee for instance that an author has assigned part of his copyright to and 
disagreess with the assignee over the exact scope of the transfer. In this case, the 
lexlex loci delicti is an unlikely candidate to provide the answer to the question of 
whichh proprietary rights have actually passed from assignor to assignee, since the 
legall  relationship involved does not meet the category (liability for non-
contractuall  obligations or torts i.e.. infringement of copyright) which the lex loci 
traditionallyy addresses. 

Unlikee the lex foci delicti, the lex protectionis does not pertain specifically to 
tortss and therefore could be used as a general conflict rule for copyright. A 
problemm is that it may well produce a limping relationship between the assignor 
andd assignee: the partial assignment is likely to be interpreted differently under the 
differentt laws that apply simultaneously.291' 

Anotherr major problem with the lex protectionis is that in today's networked 
world,, one act of exploitation or use -the posting on a website of a parody on a 
copyrightedd drawing for instance- is not limited to one or a small number of 
geographicall  locations. This could lead to the simultaneous application of various 
lawss to the same complex of facts, with contradictory results. If no technical 
meanss are available to the alleged infringer that allow him to abide by all the laws 
involvedd (e.g.. by filtering access for users from countries where posting the work 
constitutess an infringement), the most stringent national copyright law will 
eventuallyy effectively oust less strict laws. 

Lett us. however, return to the question what the BC signifies for choice of 
law.. the suitability of the lex protectionis and other conflict rules in the digital 
environmentt will be scrutinised in Chapters 5 and 6. 

4.3.11 BASIS AND SCOPE OF THE LEX PROTECTIONIS 

Thee basis for the lex protectionis is found by some in the territoriality principle 
(seee above), but more often it is inferred from the principle of national 

2988 Similarly Fnwcetl & 'lorremans 1998, p. 467. 
2999 In a strict Territorial sense, there would of course be no simultaneous application. Suppose the 

authorr assigns reproduction rights in a book: in the territorial view, the scope of that transfer and 
itss effect would be governed by UK copyright law as lar as the 'UK copyright' in the book ^ 
concerned,, by Duich law as far as the 'Dutch copyright" is concerned and so on for all of the at 
leastt 148 different national copyrights the author potentially has under the Berne Convention. 
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treatment/'*'' Goldstein notes that 'the national treatment requirement can be 
viewedd as a choice-of-law rule in the l imited sense that it requires a country to 
applyy the same law to works o f foreign origin as it applies to works o f its own 
nationals.'3011 1 agree wi th this interpretation of the national treatment principle, but 
wouldd not even call it a l imited choice-of-law rule. Rather, national treatment is a 
'mere** non-discrimination rule, belonging to the law of aliens, not choice o f law. 

AA number of authors'02 actually see the lex proiectkmis expressed directly in 
Art ic lee 5(2) BC. particularly in the last sentence of the second paragraph: 'the 
extentt of protection, as well as the means of redress afforded to the author to 
protectt his rights, shall be governed exclusively by the laws o f the country where 
protectionn is claimed." 

Ass was shown in Paragraph 3.3.3. this clause also featured in bilateral treaties 
whichh preceded the Berne Convention and was introduced in the BC because a 
numberr o f courts continued to apply reciprocity tests in cases involv ing foreign 
plaintif fs.. It is a clause that belongs to the law o f aliens and fits neatly into the 
ongoingg effort to abolish discrimination against foreign authors, something that 
wass often done by l imi t ing their copyright -a t best- to the equivalent o f the 
protectionn they would enjoy in their home country. 

Requirementss of reciprocity should not be confused wi th confl ict rules. What a 
reciprocityy condition amounts to is a double lest for protection: country A w i l l 
onlyy grant an author from country B protection for his work: 1) i f that work is or 
cann be305 the subject of protection in B and 2) only for as long as the term of 
protectionn in B has not lapsed. In the case o f material reciprocity a third condit ion 
iss that the scope of protection offered w i l l not surpass that which is available 
underr the copyright law o f the country of or ig in B. The first and third conditions 

3000 Among others: Dinuoodie 2001b, p. 63: Dre|1996] 1ER p. 1: Drexl 2001, p. 463. 468; Gerhranch 
1988,, pp. 410-411: Geiler 2001 at § | l ] [a] | i ' | : Goldstein 2001, pp. 103-104; Lucas 1998, p. 9: 
Nimmerr & Nimmer 2001. at § 17.05 ('The choice-of-law rule ...is that of national treatment...The 
applicablee law is the copyright law of that state in which the infringement occurred'): Plaisani 
1962,, pp. 63-66. though without a clear distinction between territoriality and national treatment. 
Ulmerr 1985. p. 258; Spoor & Verkade 1993, p. 531-2. 542-3: Troller 1952, p. 8; Walter 197b. p. 
83.. According to I.ocher 1993, pp. 15-16 the lex protect ionis as laid down in Art. 110 Swiss IPRC, 
(Privatee international law act) is also based on the internationally accepted national treatment 
principle. . 

3011 Goldstein 2001 at p. 89. 
3022 Lex protectloms: Cruquenaire 2000, p. 211: Hoeren 1993. p. 131; Huyberechts |no date], p. lb : 

Quaedvliegg 1997 p. 260; Potak 1998, p. 101. Lex loci delicti: Dieselhorst 1998, p. 298; Kéréver 
1996.. pp. 11-12 (still undecided in 1993, p. 106): Pfefferle 1996. p. 339; Schanning 1999. pp. 47 
48.. Unclear which of the two: Francon 1974, p. 43: Ginsburg 1998b, pp. 34-35. 

3033 In the case of formal reciprocity, it is only relevant if the kind of subject-matter like the work in 
questionn is eligible for protection, in the case of material reciprocity the work itself must actualh 
bee protected. 
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weree common in the early days o f international copyright, the second is still 
al lowedd under Art ic le 7(8) BC. 

AA reciprocity clause does not determine the applicable law as a classic choice-
o f - laww rule wou ld : in effect it provides for the narrowest copyright protection of 
thee combined laws involved. 

Too avoid the conclusion that Article 5(2) BC refers not to the lex protectionis 
butt to the lex fori ( ' . . .country where protection is claimed'), a literal interpretation 
iss commonly ignored. Instead, 'where' is read as ' tor wh ich ' so that the clause can 
bee said to reflect the lex protections. Wi th Schack.'"4 I think those who drafted the 
textt and agreed to it made no mistake, but that the confusion is caused by the 
desiree to read a confl ict rule into Art ic le 5(2). In addit ion, considering the length 
andd frequency o f the debate on the phrasing of the Art ic le in its current fo rm, it 
seemss unl ikely to me that the drafters meant it to lay down the lex protections but 
neglectedd to put it in unequivocal language. 

Itt is plausible that the contracting states assumed that copyright owners would 
pursuee their case in the country where an infringement took place. Throughout the 
nineteenthh and early twentieth century the course of action taken against 
infr ingementt o f copyright was often through criminal proceedings.'0 ' A lso, as 
infringementss were actionable as a delict, the court o f the place of infringement 
wou ldd be the only one wi th jurisdiction, which caused lex fori and lex loci to 
coincide.. This probably also explains why quite a few authors who read the lex 
forifori in Art ic le 5(2) equate it w i th the lex protectionist" 

Schack ,ü77 also comes to the conclusion that Art ic le 5(2) BC should not be 
interpretedd as lay ing down the lex protections on another ground. He observes 
thatt the reference to the 'means of redress" is more consistent wi th a lex fori 
interpretation,, because it is normal practice that the law o f the forum governs the 
questionn of which actions are available in the case of infringement and also other 
procedurall issues. It must be said that under Dutch private international law at 
least,, it is the norm that the lex causae, rather than the lex fori, governs the 
questionn o f wh ich measures are available to prevent or terminate certain acts, or to 
compensatee damage or injury, what the statute o f l imitation is. how the burden of 

3044 Schack 1979, p. 29. 

3055 Of the court cases trom various countries (France. Germany. Italy. Belgium, the Netherlands) 
reportedd in Le Droit d Auteur over the years 1888-1904 nearly hall were served before criminal 
courts. . 

3066 Schack 1979. at p. 29 mentions a number of primarily German and French authors who do so. 
Lucass & Lucas warn against equating the two 1994, pp. 889-890. 

3077 Similarly: Lucas & Lucas 1994, p. 886. 

108 8 



THhh CHOKT -OF-LAW CALIBRE OF COPYRIGHT AND RELATED RIGHTS TREATIES 

prooff is distributed, etc.7,11* Whether lex fori or the lex causae governs rather 
dependss on how a rule is characterised: as part of substantive or procedural law. 

Anotherr complication identif ied by Schack is that i f one reads the lex 
protectionsprotections into Art ic le 5(2) BC. this produces a problem wi th the interpretation 
o ff Ar t ic le 5(3) BC. The latter states that the protection in the country o f or igin is a 
matterr of the internal legislation of the country of or igin. Schack gives the 
examplee of a Swiss citizen who publishes his work in Germany and brings suit in 
Germanvv for infringement of his copyright in Switzerland. A choice-of- law dead-
lockk now results. Art ic le 5(2) would designate the lex protections, i.e.. the law of 
Switzerlandd as applicable, but Art ic le 5(3) points to the law o f Germany, as the 
countryy o f origin. Schack r ightly observes that it would be odd i f the BC 
prescribess a confl ict rule in 5(2) only to frustrate it in Art ic le 5(3). 

Readingg Art ic le 5(2) as the lex fori (country where protection is claimed) 
solvess the problem of the example Schack gives, since both 5(2) and 5(3) would 
noww point to German law. One could o f course also say that 5(3) only prescribes 
thatt the law o f the country of or igin is applicable i f that coincides wi th the countrv 
forr which protection is claimed. That would, however, make it a superfluous 
clause. . 

Givenn the history of Art ic le 5(2) and the diff icult ies that arise when it is 
regardedd as a conflict rule, my v iew is that it should not be seen as reflecting the 
lexlex protections, or any other confl ict rule for that matter/0 ' 

However,, i f one insists on considering Art ic le 5(2) as a true choice-of- law 
rule,, the conclusion has to be that it does not address all copyright issues, notably 
nott the question of who the init ial owner o f copyright is. , 1u A lso, issues invoh' ing 
thee transfer of copyright -be it in testate or in v i v o - do not seem to fall under the 
wordingg o f Ar t ic le 5(2). ' ' 

Wi thh Bühler. 1 agree wi th Jegher and Snyder, who r ight ly observe that the 
entiree discussion on the choice-of- law calibre o f Art ic le 5 seems to revolve around 
legit imisingg the Schutzland principle.312 Particularly in Germany, this principle is 
synonymouss wi th the lex protections and quite consistently applied by German 
courtss to all copyright issues, in a number of recent judgments - Laras Tochter 
(1999).. Spielhank (1997) and Alf (\ 992)- the German Bundesgerichtshof ruled 

3088 See for instance An. 5 GEDIP Rome I] Proposal. An.7 WCOD. An . 10 and 14 Rome Convention 
1980.. An. 12 Hajuie Convention on the Law Applicable to International Sale 1986, Art. 8 Haüue 
Conventionn on the Law Applicable to Products Liability 1973. 

3099 Similarly: Bühler 1999. pp. 337-338: Lucas & Lucas 1994, p. 870 

3100 Kéréver 1993, p. 110: Patr> 2000, pp. 407-408: Ricketson 1987, p. 208-209. 
3111 DeBoer 1977, pp. 675-676: Kamell 1995, p. 272: Ginsburp 1999, pp. 354-355: Schack 1979, pp. 

27-30. . 
3122 Bühler 1999, p. 339. 
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thatt the lex protect ionis governs ( in i t ia l) ownership, proprietary aspects o f 

transfer,, scope and infringement oi copyr ight. '1 ' 

Dutchh case-law is much less consistent. I f we consider pre-war Supreme Court 
opinions,, they reflect a strict territorial v iew o f copyright. Both the Das Blane 
LichiLichi case (1936) and Fire over England (1941) concerned the screening o f 
foreign-madee f i lms, wi th music made by foreign composers abroad, in the 
"Netherlands.. Existence, ownership, transfer and exercise of copyright in the music 
weree all judged to be go\crned by Dutch law. The Court argued that the droit s-
mdépendantsmdépendants system of the BC meant Dutch law should be applied. Even though 
thee term 'lex protectionis' or the 'Schntzland principle" is not used by the Court, it 
d idd seem to consider this to he the confl ict rule that is - i f not directly then 
ind i rec t ly -- prescribed by the BC.'1" 

Theree is no solid indication that the Supreme Court has since changed its 
posit ionn wi th regard to transfer of intellectual property.'15 That the lex protect ionis 
governss matters o f existence of copyright was reaffirmed in the Supreme Court 's 
BigottBigott v. Ducal decision o f 1999.'lt> but here there was no direct reference to 
Ar t ic lee 5 BC. Where issues of existence and scope of protection are concerned, , 
lowerr courts sometimes apply the lex protectionis and infer it directly or indirectly 
f romm the Berne Convention's national treatment principle, whi le in other cases the 
lexlex loci delicti is applied, without reference to Ar t ic le 5 B C ' 

3133 BGH 29 April 1999. 119991 GRUR 11. 984 (Laras Tochier): BGH 2 October 1997, [1998] 
MultimediaMultimedia and Recti! 1. 35-39 (Spieihankafiaire); BGH 17 June 1992 11992] GRUR 10, 697 
[AID. [AID. 

314314 HR 13 February 193d 119361 N.I 443 (Das Biaue Licht), with fierce criticism by the emineni 
Dutchh civil law expert E.M.M. Meiiers. who argued that at least the 1'ormal aspects of the 
assignmentt ol copyright should be gmerned by the locus regit actum (then the standard conflict 
rulee for formal validity of legal acts). HR 28 November 1941 |1942]NJ205 iFire over England). 

3155 In BMC v. Boupuard (HR 24 February 1989 [1989] N.I 701). the Court did not address the 
questionn even though it was raised. The Court of Appeal had applied American law to the 
assignmentt of intellectual property rights in Elvis Presley recordings. Bel ore the Supreme Court, 
thee advocate-general endorsed the Appeal Court's decision: 'The court lias rightly brought the 
transferr of the rights of Presley lulK under the operation of American law. as having occurred 
completelyy within the American legal sphere. This means no more and no less than...that the 
claimss under consideration must be judged by the Dutch courts as if Elvis Presley himself had 
broughtt them. It is diileteni with regard to the scope of the said rights, that is, the legal 
consequencess that in the Netherlands are associated with the exercise of the rights within the 
Netherlands.. To that Dutch law is in tact applicable. |my translation, mve]' It should be noted that 
att the time the Netherlands were about to ratify the Rome Convention 1961. 

3166 HR 16 Apri l 1999 11999] N.I 697 with comment P.B. Hugenholtz. Also reported in 11999] 1ER 164 
withh comment F.W. Grosheide and in 11999] AMI 9. p. 147 with comment H.J. Cohen Jehoram. 

3177 E.g.. Rb. Utrecht 19 October 1997 11998j IER 22 (Luncome v. Kruidvat): Pres. Rb. Den Haag 13 
Februaryy 1998 11998] IER 20 {Kahmhiki v. Damme); Pres. Rb. Dordrecht 8 September 1998, | 
1999]] A M I 1,7-12 with comment M. van Eechoud (KPN v. Kapitol) 
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4.3.22 LEX PROTFCTIONIS AND MORAL RIGHTS AFTER DEATH 

Wee have seen in Chapter 1 that a number of questions involving copyright and 
relatedd rights after death are really issues that belong to other choice-of-law 
categories.. Who inherits copyright, whether the testament in which the author 
designatess someone as successor is materially valid, etc.. are matters that fall 
withinn the realm of succession. 

Somee national laws use the domicile of the deceased as a connecting factor, 
otherss use nationality. The alternative reference rule of the Hague Convention on 
Successionn (1989) contains a rather intricate mix of the two and also allows the 
testatorr a choice between a number of jurisdictions. 

Likewise,, the question of whether a will or other testamentary disposition is 
validd as to form, has its own conflict rule. The Hague Convention on 
Testamentaryy Dispositions lays down the favor testamenti for the formal validity 
off  wills. The alternative connecting factors used are: the place where the will was 
madee and nationality, domicile or habitual residence of the testator, either at the 
timee the will was made or at the time of death. 

Whichh rights and interests are part of the estate and whether copyright and 
neighbouringg rights can be inherited to begin with, are issues that are as a rule not 
governedd bv the law governing succession, so there is no conflict between the 
latterr and the law governing intellectual property. Since copyright and related 
rightss continue to exist after the death of the author or performer on the basis of 
internationall  treaties, obviously they must be inheritable in all countries that are 
BCC (or TRIPs) states. 

Thee BC provides for a limited exception to the prescribed continuance of 
morall  rights after death. It was introduced in Article 6bis(2) BC to accommodate 
forr the fact that in common law countries some moral rights were or are still 
protectedd under defamation law, which does not allow for actions after the death 
off  the defamed person.318 Hor performing artists, the same clause is contained in 
Articlee 5(2) WPPT. 

Itt seems logical that where countries have the freedom to regard certain moral 
interestss of the author or performer as not belonging to copyright proper, they 
shouldd equally be free to characterise these interests as for example a tort of 
defamationn for choice-of-law purposes. Typically, the question of whether moral 
interestss can be exercised after the authors or performers death will be raised in 
ann infringement dispute. If under the lex fori the issue belongs in the category tort 
off  defamation, the corresponding law governing the question will be the lex loci 

3188 See Doutrelepont 1997. p. 66. 
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delicti:™delicti:™ Normally that will coincide with the lex protect ionis. which will be 
appliedd if the moral rights in question are viewed as belonging to copyright, since 
thee existence of intellectual property (see below) is generally considered to be 
governedd by the lex protections. 

Quitee apart from the exceptional circumstances that Article 6bis(2) could bring 
along,, one could assume that the author who wants to bequeath his economic and 
morall  rights to a specific person or institution, only has to take account of two 
laws:: for the material validity of the bequest that would be the law governing 
succession,, whereas for the formal validity of the bequest the favor testamenti 
wouldd apply. The same is true for a right owner other than the author, whose 
economicc rights are inheritable (the moral rights remain with the author cf. Art. 
6biss BC. 5 WPPT). 

However,, problems arise with regard to moral rights. Article 6bis BC and 5 
WPPTT prescribe that the moral rights shall after death 4be exercised bv the persons 
orr institutions authorised by the legislation of the countrv where protection is 
claimed// Article 6bis(3) BC and 5(3) WPPT state that 'the means of redress for 
safeguardingg the |moral] rights granted... shall be governed bv the legislation of 
thee countrv where protection is claimed.' 

Thee latter clause dates from the time when moral rights were first introduced 
inn the BC (Rome 1928 revision). Initially it was preceded by a clause that stated 
thatt it is left to the national law of countries to regulate the conditions under which 
thee moral rights can be exercised (Art. 6bis(2)). That clause was dropped in the 
19711 revision and the 'means of redress' clause was moved to a new Article 6bis 
(3).. Its equivalent for performers is Article 5(3) WPPT. 

Thee persistence of moral rights after the death of the author was introduced in 
thee BC in 1948 and on a facultative basis only. It was made compulsory in 1971. 
Att the same time, the clause that leaves it to the national laws to decide which 
personss can exercise the droit moral after the author's death was introduced 
becausee agreement on a substantive solution proved impossible to achieve.320 In 
somee countries copyright law prescribes a certain order among the next of kin. in 
otherr countries the normal succession rules apply to moral rights. Also, in some 
countriess moral rights are eiernal. but once the economic rights have lapsed and 
thee work has entered the public domain, the author's descendants or executor can 

3199 Both the infringement and existence of personality rights (right to privacy, respect for good name 
andd reputation, etc.) are usually governed by the lex loci delicti. There are instances where the 
existencee and/or scope of personality rictus are governed by the personal law. e.g.. Art. 24 Italian 
Privatee Internationa) Law Act 1995 (criticised by Von Hinden 1999, p. 39 et seq.). Since moral 
rightss are considered pan ol copyright in Italy. Art. 24 poses no problems. On complications with 
respectt to determining the place of infringement in the case of multiple locus, see Chapter 6. 

3200 Seethe earlier discussions in 194X on Article 6bis. Actes BC 1948. 

112 2 



THEE CHOICF-OF-LAW CALIBRE OF COPYRIGHT AND RELATED RIGHTS TREATIES 

noo longer exercise the moral rights. Only the State can do so. usually in the public 
interest,, e.g.. for the protection of society's cultural heritage.'21 

Whatt do these clauses mean from a choice-of-law perspective? I submit that 
Articlee 6bis (3) BC and Article 5(3) WPPT could be given the same interpretation 
ass the corresponding clause from Article 5(2) BC. which served as an example for 
both.. As for the clause on who exercises moral rights (first sentence, second pari 
off  Article 6bis(2) BC and of Article 5(2) WPPT). if this is considered as a conflict 
rulee that points towards the internal law of the Schutzland it would be the ley 
protectionsprotections rather than the law governing succession that decides to whom moral 
rightss devolve.'2" 

Ass a consequence, with regard to the same work, different persons will 
possiblyy be considered authorised to exercise the moral rights.j2j Certainly in an 
agee where -by the use of Internet, satellite and other forms of telecommunication 
ann alleged infringement of moral rights will often not be limited to one country, 
thiss creates complications. 

Onn the other hand if one takes the clause to refer to the law of the forum, 
includingg its private international law rules, the normal conflict rule for succession 
mayy be applied. Since countries determine their own choice-of-law rules, this 
interpretationn respects the notion that countries are free to determine who can 
exercisee moral rights. The ley fori also conforms to a literal interpretation of the 
text. . 

Thee problem with considering Article 6bis(2) BC as a reference to the law of 
thee Schutzland including its conflicts law. is that the forum court could end up 
applyingg another country's choice-of-law rule because actions are not necessarily 
broughtt before a court in the Schutzland. That would be a deviation from the 
generallyy accepted rule that a court in principle applies the conflict rules of the 
forum. . 

Inn the sparse Dutch case-law one can detect a preference for the law governing 
successionn and thus possibly for the view that Article 6bis(2) BC refers to the ley 
forifori  including its choice-of-law rules. In the Carmina Bui ana case we have seen 
(Paragraphh 1.2.3) that the court applied German law to the question of whether the 
Germann composer's widow had title to exercise the moral rights/24 The court did 

3211 France, Portugal. Italy. Denmark. See Doutrelepont 1997, p. 65. who justly remarks that this type 
off  regulation of moral rights on works in the public domain does really not belong in copyright 
laww proper. 

3222 Compare De Boer 1993a, p. <x 
3233 To the exient that the choice-of-law rules for succession are not unified, no uniformity of resuli 

wil ll  be attained. However, if one applies the lex protect iom.s. it is certain that all laws apply 
simultaneously,, whereas most national choice-of-law rules for succession point to either the law of 
thee last habitual residence of the deceased, or his or her national law. 

3244 E.g.. Pres. Rb. Amsterdam 24 February 1992, [1992] IER 38. 
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referr 10 the BC in this case, but did not explicitly base its decision on Article 
6bis(2). . 

Itss decision is not compatible with an interpretation of Article 6(bis)2 as 
referringg to the internal law of the Schuizhmd. It does conform to the view that it 
pointss to the lex fori (or lex protectioms) including its private international law. So 
doess the opinion handed down in the Raedecker case, where the court applied 
Frenchh law to the question of who the painter's heirs were.32' It should be noted 
thatt in this case Article 6bis(2) did not apply, because it involved murals painted 
inn a building in The Hague, i.e.. the "Netherlands were the country of origin of the 
workk within the meaning of Article 5(4)c ii BC.326 

AA problem that the Raedecker case does bring to light is the question not to 
whomm the moral rights devolve, but if and when they do. In manv countries, the 
morall  rights devolve to the heirs, or to a person or institution specifically 
mentionedd in a testamentary disposition.,2/ 

Underr Dutch law however, the author has to appoint an executor who can 
exercisee his moral rights after death (Art. 25(2) Aw), otherwise thev lapse. 
Originally,, moral rights ceased to exist upon the author's death. When in 1972. 
Articlee 25 of the Auteurswet 1912 was revised to meet the standards of the 1948 
BC.. the government proposed to let the moral rights be exercised bv the next of 
kinn in case the author had not specifically appointed someone. In parliament 
however,, there was a lot of opposition to the concept of moral rights after death. 
Parliamentt insisted that if the moral rights were to survive, the author could at 
leastt be expected to take the trouble to appoint someone as executor and 
introducedd an amendment to this effect. The government, probably content with 
thee compromise, accepted the amendment.328 

Articlee 25(2) Aw does not seem to qualify as a 'means of redress7 in the sense 
off  Article 6bis(3). Nor should it be considered as a mere rule about who exercises 
thee moral rights in the sense of Article 6bis(2). After all. Article 25(2) Aw has a 
duall  function: it conditions the continued existence of moral rights and lays down 

3255 Rb. Den Haag 5 September 2001. |2001] AMI 6, 18. 
3266 This would also explain why the court did not consider the BC in its decision. 
3277 See for instance: An. 28-29. Art. 83 (3) German UrhG, Art. 19. 23 Austrian URG, Art. L 121-1 

andd Art. 212-2 French CDPL Art. 56 and 57 Portuguese Code of Copyright and Related Rights, 
Art.. 61 and 65(4) Danish Copyright Act 1995. Art. 12(2) and 50(2) Greek Act on Copyright. 
Relatedd Rights and Cultural Matters: Art. 2(1), 7, 34, 38 Belgium Law on Copyright and 
Neighbouringg Rights. 

3288 De Vries 1989. Art. 25. See also Cohen Jehoram's comment on the Raedecker case in [2001] AMI 
6,, 18. 
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formall  requirements for the appointment of an executor. The first -the author must 
appointt someone- is more central than the last -the author must do so by will. j2tl 

Wheree the formalities are concerned, the court in the Raedecker case did not 
applyy the normal conflict rule for the formal validity of testamentary dispositions 
orr legal acts (the favor wsiamemi and locus regit actum principle respectively). It 
appliedd Dutch law instead.'10 Raedecker's heirs had produced a document, 
supposedlyy written by the painter-one might assume in France since this is where 
hee lived- which the heirs contented that it showed that he had intended them to be 
thee executors of his (moral) rights. The formal validity of this document should 
havee been judged under either the rules of the Hague Convention if it could have 
beenn characterised as a testamentary disposition, and if it had not. under the locus 
regitregit actum. 1 see no reason why the normal choice-of-law rules should not apply 
forr these questions. 

Wheree the obligation to appoint someone as executor is concerned, if one 
acceptss that the lex protectkmis is the normal conflict rule for copyright issues, 
thiss means that Article 25(2) Aw will be applicable where an infringement of 
morall  rights in the Netherlands is concerned. This leads to an undesirable 
situation,, because the Auteurswet then demands a legal act of foreign authors, who 
typicallyy under the copyright law of their own country, do not have to make 
provisionss for the exercise of moral rights after their death. 

Ass has been said, moral rights are inheritable on the basis of the BC and 
WPPT.. National laws typically prescribe that moral rights devolve to the next of 
kinn or heirs unless the author has indicated otherwise. The Dutch requirement to 
appointt an executor seems an exception to this rule. In these circumstances it 
wouldd be better - as the court did in the Carmina Burana case- not to apply 
Articlee 25(2) Aw to foreign authors (or at least authors who are not habitual 
residentss of the Netherlands) or foreign works, on the grounds that it is against the 
objectivee of the BC.3-'1 The same goes for moral rights clauses with similar 
content:: Article 25(4) Aw -which prescribes the same as 25(2) but then for the 

3299 In my view, this condition is contrary to Article 6bis and against the prohibition of formalities of 
Art.. 5(2) BC. It should be left unapplied on those grounds, but that is another matter. In a 
comparablee situation, the Dutch Supreme Court has ruled that Art. 21(3) Benelux Design Act 
(BMW)) -which requires that upon registry of a design a so-called preservation of copyright 
statementt is made in order lor the copyright in the design to remain in effect - is contrary to the 
formalitiesformalities prohibition of the BC. HR 26 May 2000, [2000] AMI 10. 210 (Cassina v. Jacobs). See 
alsoo note 334. 

3300 French law prescribes that moral rights are transmitted morns causa to the heirs of the author. 
Exercisee may be conferred on another person under the provisions of a will . (Art. L 121-1 CDPJ). 

3311 Visser 1993 criticises the discrimination against Dutch authors thai would result, but as he himself 
notes,, the BC allows for it 
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morall  right to resist changes to the work- and Article 5 Wet Naburige Rechten for 
performers. . 

4.3.33 LHX PROTHCTIONIS AND OWNFRSHIP IN AUDIOVISUAL WORKS 

Ass we have seen in Paragraph 3.3.2. Article 14 bis(2) BC leaves it to the law of 
thee country where protection is claimed to decide on ownership of films and other 
audiovisuall  works, with one important exception. The countries that adhere to the 
systemm where the producer does not own the exploitation rights -bv wav of 
presumptivee assignment as in the Netherlands, or by being designated as author-
mayy maintain that system for domestic films, but producers of foreign films are 
presumedd to have permission to exploit the economic rights in the film. More 
precisely:: on the basis of Article 14 bis(2b) BC contributors to the audiovisual 
workk cannot -unless otherwise agreed- enjoin the producer from exploiting the 
film. . 

Thee tenor of Article 14 bis is undoubtedly that countries can maintain the rules 
off  ownership of their choice and do not have to recognise another country's rules. 
Butt does that make Article 14 bis(2a) a conflict rule prescribing the lex 
protectionislprotectionisl Or does it merely allow union members to apply the lex protectionism 
orr lex fori, to issues of initial ownership and transfer between makers and 
producers?? Given what has been said earlier about the choice-of-law calibre of 
Articlee 5 BC. 1 am inclined to think that Article 14 bis (1) endorses, but does not 
prescribe,, the lex protectionis:"" By way of choice-of-law rules (which should be 
identicall  for foreign and national authors of course, given the non-discrimination 
principlee of Article 5 BC) countries can decide how initial ownership in 
audiovisuall  works is to be determined. 

Iff  the BC were to prescribe the lex protections for initial ownership, film 
producerss could never be sure of their position. As the Pans Court of Appeal ruled 
inn the (in)famous Huston case. ...c'est a la loi d'origine qu'il convient de se reférér 
pourr dire qui est l'auieur...| ...la Convention de Berne] verrait sa finalité 
gravementt pervertie si la loi du pays oü la protection est réclamée devenait un 

3322 The general opinion among copyright scholars seems to be that An. 14 bis(2a) does prescribe the 
lexlex protect ionisfivw of' the Schuizland: Fabiani 1998, p. 158; Law ceti & 1 orremans 1998, pp. 511 -
512:: Ginsburg 1998b, p. 96: Lucas 1998 at 42; Massouyé 1972, p. 100; Möllering 1971, p. 76 el 
seq.:: Quaedvlieg 1997. pp. 258-259: Saito 1985, pp. 280-281: Ulmer 1977 at note 25. An 
exceptionn is Drobnig 1976 who also thinks it allows countries to subject the question ol ownership 
too their domestic choice-of-law rules. Schack's view is that Art. 14 bis(2a) refers to the lex fori. 
includingg private international law (1997. at 892). 
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movenn de mise en échec des normes d'un autre état signataire et des droits acquis 
souss leur empire. ',v" 

Howw exactly the lex originis should he defined -is it the law of the country of 
whichh the actual creator is a national or habitual resident, or of the country where 
thee work is created, or the country in which the film producer has its (principal) 
establishment-- remains to be seen. One could argue that for film, the BC 
definitionn of the country of origin is a suitable connecting factor, because it is easy 
too determine and results with legal certainty for the producer. 

Onn the other hand the BC definition was drafted for the purpose of 
establishingg which film(producers) enjoy union-protection, not for choice-of-law 
purposes.. Also, the country where the producer is established will not be an 
adequatee criterion in the case of a co-production between producers from different 
countries.. Using the national law. or the law of habitual residence of the creative 
contributorr as a connecting factor, is more in keeping with the BC's (and national 
copyrightt law's) assumption that in principle, the actual creator is the author and 
firstt owner of copyright. Here too. a different solution will have to be found for 
casess of co-production. In the next chapter ] will enquire in more detail into which 
connectingg factor is appropriate given the objective and rationale of copyright. 

AA last issue that should be addressed when talking about the BC and 
ownershipp of film rights is Article 14 bis(2)c on the formal validity of the 
presumptivee license to exploit the film. As we have seen, the creator who has 
agreedd to contribute to an audiovisual work, is presumed to have agreed not to 
invokee his copyright against normal exploitation acts by the producer. 

Articlee 14 bis(2)c lays down a conflict rule for the formal validity of the 
agreementt between producer and contributor. It says that 'the question of whether 
orr not the form of the undertaking...\"engagement" in the French text, emphasis 
added,, mve] should...be in a written agreement or a written act of the same effect 
shalll  be a matter for the legislation of the country where the maker ("producteur" 
inn the French text, mve] of the cinematographic work has his headquarters or 
habituall  residence." 

Literallyy interpreted, the word 'undertaking" refers to the agreement or 
promisee to contribute to the film, not to any specific provisions which rebut the 
presumptivee licence. These provisions are the terms that allow the contributor to 
influencee normal exploitation acts. i.e.. conditions that are restrictive vis-a-vis the 
producerr which are 'relevant to the undertaking*, i.e.. to the agreement to 
contributee (Art. 14 bis2(d) BC). These conditions could be laid down in an 

3333 CA Paris 6 July 1989, 11990] RIDA 143. 329 (with approving comment of A. hancon). see for the 
Courr de Cassation's judgment (which did not go into the question of applicable law to ownership 
andd declared the French provisions on moral rights as lois d application imperative, in-
applicablee regardless of the otherwise applicable law), see Paragraph 2.4.3. note 104. 
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individuall  written contract, hut may in principle also feature in collective 
bargainingg agreements or result trom oral agreement, industry practice, etc. 

Whetherr the agreement to contribute itself must be in writing depends on the 
laww of the place where the producer is established, with one exception. Countries 
wheree protection is claimed may demand that any agreement of commitment to 
contributee must he in writing (Art. 14 bis(2)c BC). 

Onee could argue that like Article 14 bis(2)a. the formal validity clause does 
nott refer to the substantive law of the country where the producer is established, 
norr to the substantive law of the Schuizland. Instead it could be considered as 
referringg to the law of the lorum including its choice-of-law rules. However, it 
seemss unlikely that this was intended by the drafters. 

Wee have seen that in the negotiations o\er the WIPO Treaty on the rights of 
audiovisuall  performers, choice-of-law rules have been proposed as an alternative 
too a sy siem of presumptive licensing similar to Article 14 bis BC. Considering that 
filmm producers will conclude a contract with the contributors, which contains or 
referss lo clauses on assignment of rights (e.g.. in a collective agreement), a choice-
of-laww rule for transfers would provide them with the necessary certainty. Such a 
rulee would be more effective if n were lo extend to the question of which rights 
aree assignable as well. Normally that would be an issue governed by the copyright 
statute,, which in theory leaves the producer vulnerable to claims that under the 
laww ot a particular country a right could not be assigned by the creator (e.g.. the 
rightt to equitable remuneration for rental of films) and has thus not been acquired. 

Thee rule that got most support during the WIPO negotiations in 2000 -albeit 
nott Irom the European Community- was that a transfer of rights should be 
go\ernedd by the law chosen by parties and lacking such a choice, the law of the 
countryy most closely connected to the contract. Such a rule would only be partly 
inn accordance with the main principles of the Rome Convention 1980. In the 
proposalss for a conflict rule in the Audiovisual Performances Treaty, the place of 
establishmentt of the party to the contract that has to deliver the characteristic 
performancee does not feature as a connecting factor. Rather, the US proposed that 
thee factors to be considered when identifying the closest connection should be 
nationalityy of the contributors, the place of establishment of the producer and the 
placee where the work is made. These do not seem to correspond to what the 
characteristicc performance-criterion would yield, namely either the habitual 
residencee or the place of establishment of the contributor or the producer. The 
questionn of which party is best considered as delivering the characteristic 
performerr in copyright and related rights contracts, will be addressed in more 
detaill  in Chapter 6. 
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4.44 Lex Originis 

Withinn the realm of copyright and related rights treaties, the country of origin 
featuress in three distinct qualities. First, the country of origin is used to determine 
whetherr an intellectual creation (or the owner of the rights in it) is protected under 
thee intellectual propertv conventions. The country of origin must be a Contracting 
State,, in order for the author, performer, broadcaster, record producer or their 
successorss in title to be eligible tor national treatment. In the first meaning then, 
thee countrv of origin is a concept that belongs to the realm of the law of aliens. 
Second,, the country of origin plays a role in the determination of reciprocal 
protection.. Examples are the duration of copyright (Art. 7(8) BC). the protection 
off  design (Art. 2(7) BC)"4 and the resale right (Art. 14ter BC). It is in its third 
meaning,, as a connecting factor in a choice-of-law rule, that the country of origin 
iss relevant for our enquiries. 

Thee term 'lex originis'. meaning law of the country of origin, is typically used 
too indicate the opposite of the lex protect'ionis. Only very few scholars promote the 
ideaa that the Berne Comeniion allows the law of the country of origin of a work 
ass the applicable law for all or most copyright issues. Neither Dutch. American. 
Frenchh nor German case-law endorses this viewpoint. A modest number of 
authorss promote the lex originis for the determination of initial ownership of 
copyright.. There is a growing body of case-law supporting their view. 

3344 Alter a number of ruliriüS by the Dutch District Courts and Appelaie Conns in which the 
reciprocityy requirement of Art. 2(7) was nol applied -with the argument that il contravened 
nationall  treatment as prescibed by the BC the Supreme Court ruled that only when the plaintiffs 
aree EC citizens, should Art. 2(7) not be applied because il is against the non-discrimination 
principlee of Art. 12 EC 'heaty. The EC.I in its opinion of 20 Ociober 1993, |1994] AMI 5. 91. 
decidedd that reciprocity requirements in national intellectual property law of an EC Member State 
cannott be upheld against citizens from other EC countries because they run afoul of the anti-
discriminationn provision of Art. 12 EC. For a critical review see Flechsig & Klett 1994. Non-
applicationn of Art. 2(7) BC by Hof Amsterdam 5 June 1986 [1987] BIE 65 (5//£ Ravn v. Koopman  Koopman 
ImportImport en Export); Pies. Rb. Den Haas 13 February 1998 11998] IER 20 (Kahushiki el al. v. 
DammeDamme el al): Rb. Den Bosch 11 March 1994 11995] NJ 107 [Gioiyetu v. Ccnilv Meubelen); Pres. 
Rb.. Arnhem 31 May 2000 {B&B v. Donuts & Cierre) [unpublished] . A return to application of 
Art.. 2(7) BC is inevitable since HR 29 June 2001. [2001] RvdW 123 Umpav v. Man-in Glass), 
alsoo published in [2001] AMI 5. 15 with comment RB. Huaenholtz. The Supreme Court has also 
rejectedd a radical application of the EC's non-discrimination principle in HR 26 May 2000, [2000] 
AMII  10. 210 (Casxina v Jacobs), h overturned the lower court's rulinp that EC citizens could 
onlvv invoke national treatment on the basis of the BC if Dutch citizens could. 
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4.4.. ] CONFLICT RULE FOR ALL COPYRIGHT ISSUES 

Thee French scholar Bartiiv" supporied the lex originis. but he spoke of it as the 
lexlex rei sitae for copyright instead. To support his view, he interpreted the BC in a 
ratherr unorthodox fashion. The submission of copyright to the law of the country 
off  origin of a work is consistent with Bartin's theory that choice-of-law rules for 
propertyy (both in rem and in personam) find their justification in providing legal 
certaintyy for acquirers and third parties about the legal situation of the property. 
Thee law best qualified to provide this certainty is the lex rei sitae, because it is 
easiestt to identify, so the argument goes. All property -tangibles and intangibles, 
movabless and immovables- must therefore be governed bv the lex rei suae. 

Sincee copyright (or any other incorporeal property) has no physical location 
onee must attribute it a fictitious locus. Bartin characterises copyright as an 
exclusivee exploitation right in a work, akin to the right of usufruct.1,0 The 
exploitationn takes place principally through publication/7' The place of first 
publicationn is the place where the author expects to have the most success, where 
hee feels his work is appreciated and thus the natural choice for attachment."̂ 

Thee lex rei sitae governs subsistence, duration, scope and limitations of the 
rightss in the work: 

'C'estt ... a la loi de cet Etat |lex rei sitae, mve] que les tiers voudront se 
renseignerr sur 1 "existence du monopole d'exploitation. sur son objet. sur ses 
limiies.. sur sa dureé. viendroni demander la certitude dont ils ont besoin. pour 
trailertrailer sur elle ou pour produire eux-mémes en dehors d'elle.*"1 

Bartin.. noting that the (then) French Copyright Act was silent on the applicable 
law.. finds support for his opinion in case-law. As for the Berne Convention, he 
appearss to base his conclusion that the lex originis is the choice-of-law rule on the 

3355 In Vol. Il l of Benin's Principes 1935. pp. 57-78: general principles of his choice-of-law theory are 
loundd in vol. I of 1930. of relevance lot intellectual property are especially pp. 1-20. 1 79-192. 

3366 Banin has a rather unusual hut interesting idea on the nature of copyright (1935, p. 65): 'Ce droit 
reell  d'usufruit pone sur 1 "oeuvre, res (tmimimis par sa fin. qui est la satisfaction esthétique du 
public,, res communis enfin, qui le reviendra tout a fail quand le monopole d'exploitation 
cessera...'.. His general characterisation however (copyright as an exclusive exploitation right, 
pann of the owner's assets) is quite mainstream. 

3377 Bartin treats moral rights separately, proposing accessory attachment to the lex rei suae of the 
exploitationn rights 1935, pp. 62-63. 

33SS Compare Raynard's 1990 defence of the lex rei suae (not based on the Berne Convention but on a 
classicall  choice-of-law analysis); he infers irom the ubiquitous nature of an intellectual creation 
thatt the situs of copyright is everywhere (see Paragraph 6.2). 

3399 Principes 111. p. 68. 
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factt that the country of first publication is an essential feature in the Convention's 
systemm of protection. 

Inn the case of works whose principal exploitation takes place through 
performancee (theatre plays, etc.). one might be tempted to make the place of first 
publicc performance the connecting factor. But this raises a problem: it is not easy 
too delermine exactly which works fall into this category. In addition, plays and 
otherr theatre pieces may be published while remaining unperformed. Bartin 
concludess that the place of first publication should therefore also be the 
connectingg factor for plays and finds support for this position in the Berne 
Convention.. Article 4 BC as revised in 1908 (currently: Art. 3(3)) explicitly states 
thatt the first performance of a work does not constitute its publication. Likewise, 
forr unpublished works Bartin finds the "solution*  in the BC. which designates the 
countryy of origin of an unpublished work as that of whicb the author is a national. 

Itt should be noted that when he speaks of the lex rei siiae as the applicable law 
forr copyright. Bartin has primarily aspects of disposition (transfer, assignment) in 
mind.. When it comes to infringements, he follows his general solution for illici t 
acts:: they are governed by the 'loi locale'. Whether a reproduction or other act 
constitutess an infringement of copyright must be decided by the law of the place 
wheree the alleged infringement took place (i.e.. the lex loci delicti).-** 1' The problem 
withh this solution is that the existence and scope of intellectual property are in a 
sensee the mirror of which acts constitute infringement. If the existence of the 
copyrightt is governed by the lex originis. but the infringement by the lex loci 
delicti,delicti, an author may successfully sue for infringement with respect to an 
intellectuall  creation that under the lex loci delicti would normally not be 
consideredd a protected work at all. 

4.4.22 CONFLICT RULE FOR INITIA L OWNERSHIP 

Wee can see that Bartin cannot really base the defence of his prelerred choice-of-
laww rule on the BC. Rather, he uses its definition of the country of origin as a 
connectingg factor for the lex rei suae, which thus becomes the equivalent of the 
lexlex orighris. A number of authors are inclined to favour the lex oriymis over the 
lexlex protections, but for issues of initial ownership and -less frequently- existence 
only.. As a rule, they recognise that as a conflict rule, the lex originis is at odds 
withh the current intellectual property treaties, rather than being prescribed by 
them. . 

3400 Principes III . footnote at p. 63. 
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Theree are various defences o f the lex oriyims as the confl ict rule for init ial 
ownership."'4 '' One is based on Article 14 bis(2a) BC. which prescribes that 
"ownershipp of copyright in a cinematographic work shall be a matter for 
legislationn in the country where protection is claimed. ' From the fact that for f i lm 
thee BC contains a special provision - w h i c h most writers consider lavs down the 
lexlex protectionis- it is deduced that for init ial ownership o f other works the BC 
doess not prescribe the lex protectionist^ 

Thiss a-contrario interpretation is controversial.'4-1 Ulmer. who presided over 
thee deliberations at the I967 Stockholm conference, says that not one delegation 
expressedd the opinion that the lex oriyims governs init ial ownership in general. 
Thee lex protect ionis-clause for films was introduced because it seemed logical to 
namee it as the central thought before introducing the rest of the arrangements for 
audiovisuall works / 4 4 

AA second defence o f the lex oriyinis is based on the wording of Art ic le 5(2) 
BC:: / . . t h e extent o f protection, as wel l as the means o f redress afforded to the 
authorr to protect his r ights, shall be governed exclusively by the laws of the 
countryy where protection is claimed.' I f this is taken to prescribe the lex 
protectioms.protectioms. it does not necessarily address copyright issues that are not 
mentioned,, notably not the question of existence, init ial ownership and in testate 
orr in vivo transfer of copyright. '4 ' 

If.. as Ginsburg maintains.'4 ' rigorous terri torial i ty is not the general rule o f the 
Bernee Convent ion, this just i f ies not extending the lex protectionis of Art ic le 5(2) 
too init ial ownership. Particularly, i f mult iple laws were to govern ownership 
issues,, the international dissemination o\ works could be hindered, which would 
defeatt an important objective of the BC. The idea of copyright as a bundle of 
nationall rights is better understood in terms o f protectable subject-matter and 
scope,, whi le the country of origin (the source country) regulates init ial 
ownership. '4 4 

3411 Drexl 2001. pp. 469-470 mentions another solution: that the BC does noi need to contain a 
conflictt rule for initial ownership because it defines the actual creator(s) as authors. Considering 
thee debate surrouding ownership of rights in audiovisual works, the various work-for-hire 
provisionss in domestic laws and questions ol ownership in the case of collective works, it mav be 
Clearr that the general principle in international and national copyright law -that the actual creator 
iss author and thus owner of copyright- leaves many ownership questions unanswered 

3422 Drobnig 1976, p. 200: Ginsburg 1996. p. 39.'. 

3433 Uuaedvlieg 1997, pp. 259-260; Lucas 1998. par. 42-44, 

3444 Ulmer 1977. p. 499. 

3455 De Boer 1977, pp. 675-676: Kamell 1995, p. 272: Ginsburg 1998b. p. 25: Kérever 1993, p. 110: 
Patrvv 2000, pp. 407-408; Ricketson 1987, p. 209: Schack 1979, pp. 27-30. 

3466 Ginsburg 1998b, pp. 97-99. 

3477 Ginsburg 1998b, pp. 100-101; the author reminds us that section !04A(b) of the US Copyright 
Actt does reler to the lex originis as the law governing initial ownership for restored copyright 
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Theree is no consistent American case-law. but some courts have accepted the lex 
originisoriginis as confl ict rule for initial ownership. A wel l -known rul ing is the liar-Toss 
case,, where the question o f whether the plainti f f , a Russian press agency, owned 
thee copyright in articles that the New York defendant. Russian Kurier Inc.. had 
copied,, was determined under Russian copyright law/41* 

Inn France there is also a tendency to use the lex originis as the confl ict rule for 
issuess o f init ial ownership. , 4" Some courts have said expl ic i t ly that the BC does 
nott contain a confl ict rule for initial ownership and that the common French 
confl ictt rule is the lex originis:'"' either based on nationality o f the author or - f o r 
publishedd works - the country of first publication. 

I ff one uses the lex originis as a choice-of-law rule for ( ini t ial) ownership, the 
questionn then is. as has been said above, what definit ion o f ' country of origin" and 
'publ icat ion'' should be used. The terms as defined in the BC could be used i f they 
weree appropriate as connecting factors. It should be borne in mind that neither 
termm as used in articles 3 through 5 BC has been defined for the purpose o f serving 
ass a connecting factor for a conflict rule. As has been indicated above, the function 
o ff the term 'country o f first publication* is to delineate which authors and works 
enjovv union-protection and which country is the country of or igin of a work for 
thee purpose of reciprocity requirements. The (un)suitabil i ty o f the country o f first 
publicationn as a connecting factor w i l l be examined more closely in the next 
chapter,, particularly wi th respect to communication via the Internet. 

Germann case-law is quite consistent in its refusal to use the lex originis for 
issuess o f init ial ownership. A string of recent decisions o f the Bundesgerichtshof 
hass reaffirmed the German interpretation o f the Berne Convention: Art ic le 5 lays 

(i.e... in foreign works that were in the public domain in the US hut must now be protected under 
TRIPss obligations). 

3488 1'S Court of Appeals (2nd C.) 27 Augusl 1998. LEXIS 2101 6(7/4/;- Tuss v. Russian Courier). 
3499 Cass. 29 April 1970, [1971] Rev. crit. dr. mi. priv. 270. with comment Batiffol {Lancio v. Editihce 

hoiorumanzihoiorumanzi Imemazionali): CA Versailles 17 December 1993,11994] RIDA 162. 448 iSARL F2S 
v.v. I'ravda): CA Paris 6 July 1989. |1990] RIDA 143, 329 {Turner v. Huston), with comment 
1-rann con. who is in favour of determining initial ownership (at least in work-for-hire situations) 
underr the law of the country of origin of the work. CA Paris 1 February 1989. 11990] RIDA 142. 
3022 (Brugance v. Orban) with comment Sirinelli: this case involved a contract with reference to 
thee US Copyright Act's work-for-hire provision and a choice of N.Y. law. The French plaintiff had 
-ass lar as she had any interests to assign- waived any moral rights and assigned all copyright to 
thee Greek defendant (resident in New York) for whom she rewrote a manuscript, to be published 
underr his name. Although the court did decide that in principle the assignment was governed by 
Americann law. it deemed the irrevocable renunciation of moral rights contrary to the French ordre 
publicpublic international. CA Paris 9 February 1995 |1995] RIDA 166. 310 (Ninia Turtles), seems to 
optt for the lex proteciimvs where it says: 'si Ion devait estimer que la loi lrancaise avail vocation 
aa gouvemerla titularité d'origine des droits...' 

3500 District Court and Court of Appeal in SAAB Scania v. Diesel Technic d'Ouesr. cited in Cass. 7 
Aprill 1998, |1999] Rev, crit. dr. int. priv. 1. 76. 
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downn the law of the Sclnttziand or lex protections, tor existence, scope, (initial) 
ownership,, transfer of copyright and capacity to act against infringement/"*1 

Dutchh case-law is less consistent. Often it is difficul t to see whether courts 
findd that the Berne Convention calls for the subjection of ownership issues to the 
countryy of origin, or whether it merel) leaves room to do so because it does not 
containn a conflict rule.'5' Also, many cases are decided without specific reference 
too the BC/5"" In yet other cases the courts explicit])' apply the lex protectionis to 
initiall  ownership/5"4 Finally, there arc a number of cases in which the choice-of-
laww analysis is so obscure that it is difficul t to determine which conflict rule has 
beenn used."' 

Itt would seem that the line followed by lower Dutch courts is not an 
unequivocall  deviation from the pre-war 'terriioriar rulings handed down by the 
Supremee Court in Das Bknie Licht and Fire over England.3*'  However, one could 
arguee there is a slight trend away from the lex protections and towards the lex 
originisoriginis (or other connecting factors that point to one rather than a multiplicity of 
applicablee laws). The issue of initial ownership was not explicitly addressed in 
eitherr Supreme Court ruling. I would \eniure a guess that given the chance then, 
thee court would have subjected it to the lex protections, whereas today the 
likelihoodd has increased that the lex originis would be applied. 

3511 BGH 29 April 1999. 11999] GRUR 11. 9X4 yt.uras Tocher); BGH 2 October 1997. 119981 
MultimediaMultimedia unci Recht Recht 1.35 (Spie ihanhilhi ire): BGH 17 June 1992, [1992] GRUR 10. 697 (Alf). 

3522 C ompare Dior v. tvora where the District i mm seems to apply the lex originis (cited in HR 20 
Octoberr 1995 [1996] NJ 682) with Laneome v. Kntidva! where the court relers to 1-rench 
copyrightt law to establish that the perlume-packayini: in question is a collective work, but then 
appliess the Dutch work-for-hire provision to ownership (Rb. Utrecht 19 October 1997. |1998| 1ER 
222 iLuncowe v. Kruidvat)). 

3533 E.g.. Pres. Rb. Amsterdam 17 April 1997 |1998| BIE 84 (Wesnvood Studios v. Action Computer 
hntcriaininent);hntcriaininent); Pres. Rb. Arnhem 20 January 1989 (Muppels Inc. v. Van Maanen). \ 1 990] BIE 97. 
Comparee Pres. Rb. Utrecht 26 November 1992. [1994] BIE 75 (Komur v Hij Mannenmode) 
wheree the lex originis was applied without relerence to the BC, with Pres. Rb. Roiierdam 15 
Octoberr 1996. [ 1997] 1ER 78 (Henri Studio v. IB] 'Tuin & Park), where Dutch law was applied, 
withh superficial reference to the BC. Similar: Pies. Rb. Amsterdam 13 January 1986. |1987] BIE 
355 (Belga Stone v. Blokker). 

3544 Pres. Rb. Amsterdam 23 Oct ober 1997. 119981 AMI 48 (lmpag v. Mar\in Glass): Rb. Utrecht 19 
Odoberr 1997,11998] IER 22 (Lancóme r. Kruidvat). 

3555 Pres. Rb. Haarlem 1 December 1992. |1997] BIE 61 (Vetirav. Capitol); HR 11 December 1981. 
|1982]]  ^T-' -Kb [Armstrong v. Sonumr/ upholding the appellate court's judgment, at which the 
Appellatee court had arrived without a clear choice-of-law analysis. 

3566 See Paragraph 4.3.1. 
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4.55 Conclusions 

Fromm the development of international copyright and related rights treaties as 
describedd in Chapter 3. it is clear that these were not drafted from a choice-of-law 
perspective.. Thev are concerned wi th harmonising national intellectual property 
laww and abolishing the discrimination against foreign authors or foreign works. In 
Chapterr 2 1 described how. at the time the BC was conceived, the founding states 
sharedd no common choice-of-law method and the allocation method was not as 
widespreadd as it is today (that is not to say that there currently is much more 
uni formityy in confl ict rules or choice-of-law methods). That makes it d i f f icul t to 
extractt confl ict rules from the Conventions. 

Itt would thus seem that the Berne Convention and subsequent treaties that 
fo l loww the same system of protection are unl ikely to contain choice-of-law rules 
forr copvright and related rights. Even so. much o f the literature on international 
copyrightt -certainly wi th the advent of Internet- is concerned wi th determining 
thee choice-of-law calibre o f the Berne Convention and other intellectual property 
treaties. . 

Thee most-advocated confl ict rule is the lex protectionis (sometimes falsely 
equatedd wi th the lex loci delicti). The national treatment principle as enshrined in 
Art ic lee 5 BC and the perceived territorial ity o f copyright (as expressed in the 
Conventions)) are most often put forward as the source o f the lex protectionis or 
laww of the Schutzland. 

Ass far as the 'territorial nature" of intellectual property is invoked to back up 
thee lex protectionis. it has been indicated that this is often an argument wi th 
circularr properties. Frequently the territorial nature of copyright and related rights 
iss defended with the argument o f legislative sovereignty, which results in 
differencess in national copyright and relaied rights law. which in turn justifies 
territoriall application (i.e.. lex protectionis). This approach denies the fact that 
preciselyy because o f their legislative sovereignty, countries can adopt choice-of-
laww rules that prescribe the application of a foreign norm. Also, a strict territorial 
v ieww of copyright should lead to application o f the law o f the forum, not o f the 
countryy tor which protection is claimed. 

AA more convincing basis for the lex protectionis -a t least where existence, 
scopee and duration are concerned- is that intellectual property are droits 
independents,independents, not droits acquis because of their legal nature and the legal policies 
behindd them. Compared to property in material objects, there is relatively little 
consensuss on what intellectual creations should be taken out o f the public domain 
andd be subject to exclusive rights. What the exact scope o f these rights should be 
iss even more controversial. However, the general agreement that the Berne 
Conventionn is inspired by the droits independents approach, does not mean that 
thee Treaty actually lays down the lex protectionis as the confl ict rule. 

Inn my opinion, the national treatment principle as it is expressed in Art ic le 5 
BC.. Art ic le 4 WPPT. Art ic le 3 W C T . Art ic le 3 TRIPs and Art ic le 2 Rome 
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Conventionn 1961 does not prescribe the lex protections as the law governing 
existence,, scope and duration of copyright and related rights as well as initial 
ownershipp and transfer."' Of all these national treatment clauses, my analvsis was 
focusedd on Article 5 BC because this has inspired the other clauses. Article 4 
WPPTT and Article 3 WCT are virtual copies of it. 

Wee have seen how the exact wording of Article 5 BC is a result of atiempts to 
clarifyy that reciprocity requirements -other than where expressly permitted- were 
noo longer allowed. 

Onn closer inspection, we have also seen that identifying the lex protections in 
Articlee 5(2) BC cannot be done without interpreting that clause creatively. We 
needd to read 'for which protection is claimed" instead of 'where protection is 
claimed'.. We need to interpret the clause "the extent of protection, as well as the 
meanss of redress..." as encompassing not only the scope of the rights and the 
actionss available to enforce it. but also the existence, ownership, duration, etc. 

Inn addition, we have seen that if Article 5(2) reflects the lex protections. 
Articlee 5(3) BC must reflect the lex oriyinis as applicable. In cases where a court 
inn the country of origin is seized with a claim for infringement elsewhere, this 
producess a deadlock as to the applicable law. Given the fact that European 
jurisdictionn rules as contained in the Jurisdiction Regulation of 2001 and the 
Luganoo Convention do not prescribe exclusive jurisdiction for the courts of the 
placee where an infringement took place, it is quite likely that cases will regularh 
bee brought in the country of origin of a work with respect to infringements 
elsewheree (e.g.. if the defendant is resident in the country of origin). The fact thai 
infringementss may occur in global communication networks increases this 
likelihood. . 

Anotherr objection to considering the lex protections as governing all issues of 
copyrightt and related rights, is that is does not fit well within the predominant 
contemporaryy allocation method."" If the primary idea is that the applicable law 
shouldd be the law with which a case is most closely connected, how can one use a 
connectingg factor that consistently declares applicable as many laws as there are 
countries?? This is in fact what the lex protections leads to. for instance if it 
governss the question of whom of a number of persons owns the initial copyright in 
aa work, or who can exercise the moral rights in a work after the death of the 
author,, or which rights have been acquired in the case of a universal assignment of 
copyrightt or related rights. 

Sincee Article 14 bis (2a-b) BC on ownership in audiovisual works, Article 
6biss (2) and (3) BC on moral rights and Article 5(2) and (3) WPPT on moral rights 

3577 COmpare Uncus <fc Lucas 1994, p. 895. who artnie thai An. 6bis(2a). 6bis(3). 10bis(11 and 14(ier)l 
BCC could reler to the lex protectionis or the lex tori. 

3588 On this issue, see Siehr 1988, pp. 12-15. 
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off  performers are adaptations of Article 5 BC. neither of them have to bc 
consideredd lo lay down the lex proieciionis. The only true conflict rule in the BC 
iss in mv opinion Article 14 bis (2c) BC. which clearly provides that the law 
applicablee to the form of an agreement or promise between a (creative) contributor 
too a film and the producer of the film, is goxerned by the law of the country in 
whichh the producer resides."'5" 

Thatt the BC does not oblige countries to apply some other country's norms, 
doess not mean it does not allow them to do so. Arguably, as long as choice-of-law 
ruless are applied equally to nationals and foreigners, the national treatment 
principlee is abided by. Only in the case that a choice-of-law rule designates a law 
applicablee that does not conform to the BC and other treaties" minimum 
substantivee standards, must a correction be made in order for the forum not to act 
againstt its obligations under the treaties. Given the number of signatories, 
especiallyy to the BC and TRIPs and the tendency of countries to bring their 
domesticc intellectual property law in to line with international norms, these cases 
wil ll  not occur often. 

Ass for the interpretation that courts in different countries give of the choice-of-
laww calibre of the intellectual property treaties, we have seen that there is no clear 
line.. Based on the BC. the German Supreme Court categorically rejects any other 
laww than that of the Schntzlcmd for all copyright issues. In French. American and 
Dutchh case-law it is more common to use the lex originis at least for questions of 
initiall  ownership. But case-law -certainly in the Netherlands- is by no means 
consistent.. Among scholars it is disputed whether the BC allows or prescribes the 
lexlex originis for ownership and transfer. 

Itt is unclear what the precise definition of the connecting factor 'country of 
origin""  is or should be. Courts often seem to refer to the country of origin in the 
sensee of Articles 3 through 5 BC. which causes them to typically use either the 
placee of first publication of a work, or the nationality of the author as connecting 
factor.. This automatic use does not necessarily lead to adequate results, as the 
definitionn of country of origin was not conceived of as a connecting factor in a 
choice-of-laww rule. Rather, it was drafted to delermine whether a work is protected 
underr the Convention and which limitations are allowed on the basis of reciprocity 
clauses. . 

Inn the next chapter we will consider in detail the advantages of using the lex 
originisoriginis as opposed to using the lex proleetionis and which connecting factors are 
bestt suited considering the objectives of modern choice-of-law, the function of 
copyrightt and related rights and the realities of a digitally networked world. 

3599 Id. Lucas & Lucas 1994, pp. 896-897. 
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Chapterr 5 

Thee Rationale of Copyright and Related 
Rightss Law 

5.11 Introduction 

Thee previous chapters were devoted to an enquiry into the development and 
principless of the international copyright and related rights system and an analysis 
off  what thev imply for choice-of-law rules. The conclusion was that the Berne 
Conventionn and other treaties are hest viewed as having a law-of-aliens character 
andd that they do not contain straightforward conflict rules. The one clear exception 
iss Article 14 bis (2)c BC on the formal validity of agreements regarding the 
transferr of rights by creative contributors to film producers, but this is of limited 
significancee in practice. 

Itt would thus appear that there are no internationally harmonised conflict rules 
lorr most copyright and related rights issues. The lex proiectionis can be found in 
somee private international law statutes/'" and seems to be the most adhered to 
choice-of-laww rule in national case-law. It is however unlikely to be a rule of 
customaryy international law: there is no general agreement on the issues to which 
thee lex proiectionis applies and it is not applied by national courts in a consistent 
manner."'611 That the lex proiectionis is not laid down in international law -and that. 

3600 b.g.. An. 110(1) Swiss 1PRG: 'Immaterialgüienechie unterstehen dem Recht des Staales. lïir den 
derr Schulz der Immaterialgüter beansprucht wird.". Compare the different terminology of An. 
34(1)) Austrian IPRG. which subjects existence, scope and lapse of intellectual property rights to 
thee law of the country where an act of use or infringement takes place; An. 54 Italian Private 
Internationall  Law Act 1995 which subjects rights in intellectual property to the law of the country 
off  use of the work, invention, trademark, etc. 

3611 Mayer (1995, pp. 33-36). after concluding that treaties do not contain clear conflict rules, suggests 
thee icx proieaionis could be deduced from the territoriality principle which he regards as a 
principlee o1 customary international law. As he remarks, though: 'Die weite Verbreilung de;-
Territorialitats-Prinzipss steht leider in einem umgekehrten Verhaltnis zu seiner begrifflichen 
ScharleScharle und inhaltlichen Kontur.' This suggests that it cannot be used to deduct a choice-of-law 
rule.. In addition, the fact that the Montevideo Convention -which is based on the notion of 
copyrightt as a droit acquis- is still in force between a number of primarily Latin-American 
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ass we have seen in Chapter 4. the legislative sovereignty o f states is by itself not 
ann adequate basis for i t - does of course not mean that it is not an appropriate 
conf l ictt rule. 

Thee question is. what would be the just i f icat ion for using the lex protectioms 
ass choice-of-law rule for intellectual property issues? We have seen in Chapter 2 
thatt confl ict rules are based on any o f (a mixture of) four principles. 

Thee first and most common is the closest connection o f the legal relationship 
too a certain country, from a predominantly factual-geographical perspective. A 
secondd principle is parly autonomy. It has traditionally played a substantial role in 
thee area o f international contracts, but has also gained ground in other areas, 
notablyy those of succession and torts. The third principle is functional allocation. 
whichh in its narrow meaning safeguards the policies that protect weaker parties in 
certainn areas of (semi) private law (labour relations, consumer law). In a broader 
sense,, functional allocation can be viewed as a means to identify the applicable 
laww considering the function or policies that underlie the substantive law in a 
ceratinn f ie ld . Fourth, the favour principle underlies confl ict rules that are aimed at 
eitherr the validation o f legal acts, or the advancement o f a certain substantive 
resultt (for instance, that the victim oi ' a tort enjoys the benefit o f the most 
advantageouss law). 

Sincee the nature and rationale of the relevant area of private law plays a role in 
thee determination o f suitable conflict rules, the legal characteristics of copyright 
andd related rights and the objectives or justi f ications for it must be considered. 
Thatt w i l l be the main objective of this Chapter, the results o f which w i l l serve for 
thee discussion of the relevance of the four allocation principles in Chapter 6. 

Inn addit ion, when ascertaining which allocation principles are most suited, one 
shouldd also have regard for today's realities of production and dissemination of 
protectedd subject-matter. This Chapter w i l l therefore begin wi th a bird's eye view 
o ff some important changes that have been taking place in the information 
industries:: the increased commodification of information, the corresponding 
changess in the production o f intellectual creations and the changes in distribution 
forr which information and communication technologies have allowed (Paragraph 
5.2). . 

Next ,, the legal characteristics of copyright and related rights w i l l be discussed 
(Paragraphh 5.3). as w i l l be the rationale of copyright and related rights (5.4). 
Paragraphh 5.5 is devoted to the various just i f icat ions that are put forward in 
supportt o f the l imitat ions on intellectual property. It w i l l be argued that the publ it-
interestss that underlie some o f these l imitations, notably freedom of expression, is 

countriess (see note 237, pleads against considering the Sclnttzkmd principle or lex protectioni.s as a 
rulee of customary international law. 
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aa relevant factor in the determination of an appropriate choice-of-law rule for 
issuess of infringement especialh. 

Inn the concluding Paragraph 5.6. 1 will indicate whether the nature and 
rationalee of copyright and related rights implies the use of certain allocation 
principless and in which direction changes in the global production and distribution 
off  protected subject-matter point. These observations will serve as a prelude to the 
moree in depth analysis of appropriate conflict rules, which is to be undertaken in 
Chapterr 6. 

5.22 Trends in the Information Markets and Technology 

Whenn the international copyright system first developed, the economic -if not the 
social-- importance of the 'copyright industries" was quite modest. As western 
countriess moved towards the post-industrial, service-oriented society, so the 
economicc significance of intellectual property grew. Today, the contribution of 
copyrightt industries362 to gross national product is estimated at 4 to 6 per cent. To 
givee an idea of its relative importance: in the Netherlands the copyright sector is 
biggerr than the chemical industry or agriculture and contributes about the same in 
addedd value to the economy as the construction industry or banking. 

Itt is however not just the growth of traditional copyright industries (press, 
media,, design, etc.) that increases the significance of intellectual property. In the 
oftenn proclaimed 'Information society*, the production and use of information and 
informationn technologies permeates all areas of economic activity. The huropean 
Commissionn estimates that before 2010. half of all jobs in the European Union 
wil ll  be in industries that are either major producers or intensive users of 
informationn (technology) products and services.'6 

Thee growing economic importance of information goes hand in hand with 
developmentss that are relevant to our subject: the commodification of information 
andd information technologies and global concentration in important parts of the 
copyrightt industries. Technological changes have allowed for the production. 

3622 In various developed countries regular repons are made on the economic contribution of copyright 
industries,, bui the definitions used are not the same. In the Netherlands, the copyright industries 
aree made up of the following content producers: publishing (press and literature, 35 per cent of 
totall  value added by copyright industries), software (20 per cent), design (19 per cent), research (9 
perr cent), broadcasting (9 per cent), music and theatre (5 per cent), film and video, multi-
mediaa Internet, visual arts, photography and industry interest groups. See SEO 2000. See also 
Schrickerr 1999. Einl. at nr. 9 and Fromm/Nordeman 1998, Einl. at nr. 1. 

3633 EC 2000 p. 4. 

131 1 



ClHAI'ïl iRR 5 

disseminationn and use of information through global communications networks on 
aa unprecedented scale. 

5.2.1.15.2.1.1 Coin/nodifn (ition of Information and Information Technologies 

Thee increased economic importance of information goods and services translates 
intoo a corresponding expansion of protection, hoth as regards the type of subject-
matterr in which exclusive rights are created and as regards the scope of these 
rights.. As the creative process is industrialised, copyright and related rights 
increasinglyy have the function of property law. serving innovation. Copyright and 
relatedd rights have become more and more a means to protect commercial 
interests,, which has pushed to the background what has been -at least in civil law 
countries-- its traditional (other) function: to proleet the non-material interests of 
creators.-,w w 

Nott only information goods themselves, but the intellectual property in the 
content,, is considered as a commodity or capital asset, to be traded across borders 
ass other merchandise is. From this perspective it can be argued that choice-of-law 
ruless should serve the smooth operation of international commerce in copvrighi 
andd relaied rights. This could be done by adopting conflict rules that validate the 
transferr of intellectual property rights (favor negotii). or allow for a large measure 
off  freedom of disposition for parties to choose the applicable law in the case of 
licensingg or assignment (party autonomy). 

5.2.1.25.2.1.2 Changes in the Production of Information 

Thee copyright industries (entertainment, media, press, design, software, etc.) have 
nott only grown fast, the structure of these industries has also changed. Castells. in 
hiss analysis of the networked society, describes a trend in globalisation where 
multinationall  companies grow, not so much by mergers and take-overs, but bv 
buildingg transnational networks of affiliate companies/**  In the media industries, 
however,, changing communications technology and the search for economies of 
scale,, have also caused a massive merger and take-over wave/6" The idea behind 

3644 On the comniodificanon of copyright see e.g.. Hurry 1997, Dieiz 1988. Dreier 2001b. pp. 64-66. 
Grosheidee 1996. Halhert 1996, Lipinski & Brïtz2000. pp. 61-62. 

3655 Casiells2000. esp. pp. 163-210. 
3666 Hor media concentration in the Netherlands, see the report Mediaconcentraties in Beeld of the 

Dutchh media regulator, ihe Commissariaat voor de Media, of 21 March 2002. The dail\ 
newspaperr market is controlled by 2 companies with 5 dailies (90 per cent of the market), in 
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manvv of these mercers is that the content one produces can be exploited though 
manyy different distribution channels in different versions. 

Theree is a concentration of intellectual property rights in large media groups 
withh a global reach.'67 These groups -and other large companies that operate 
internationally,, e.g.. in the IT sector- have access to a wealth of legal expertise 
andd will generally anticipate the legal complexities that cross-border commerce 
cann bring along. They have a strong bargaining position against the actual creators 
off  content. 

Inn the entertainment sector especially, there are also many independent 
creatorss and performers who work on the basis of commissions, or who sell the 
rightss in their work (synopsis for film or television programmes, compositions) 
onlyy after they have created them. The level of organisation and thus bargaining 
powerr varies: in the US film industry, actors and directors are well-organised in 
influentiall  guilds. In the Netherlands, the same groups have so far been unable to 
negotiatee adequate collective agreements or standard contracts.368 On the other 
hand,, fiction writers and journalists have been relatively successful/16" 

Thee situation of musicians (composers and performers alike) seems rather 
weak.. The global music industry is dominated by the five 'Majors', firms that do 
nott control only the vertical production-chain, from music publishers to record 
shopss and radio stations, but who are also important actors at the horizontal level 
(apartt from music, they have interests in other content such as print publishing, 
computerr games, etc.). 

Towsee concludes that 'copyrights are a double-edged sword that are 
instrumentall  in the growth of large corporations with huge market power and 
bargainingg power over the division of revenues that only really successful artists 
(orr really strong artists" unions) can assail.' Data show that in the music industn. 
thee average performing artist earns little. The large sum of royalties that are 
collectedd go to a small number of firms and successful artists. Still according to 
Towse.. 'copyright inevitably distorts markets by strengthening publishers (firms) 

televisionn the public broadcasters, together with the owners ol commercial stations HMG and SBS 
havee a joint share of the viewers market of more than 80 per cent. In the cable sector. 3 companies 
controll  over 80 per cent of the domestic market. 

3677 The desire to control different producers of content and different distribution channels was behind 
thee composition of modem media companies such as AOL Time Warner, Bertelsmann and Vivendi 
Universal.. These conglomerates have acquired, in the space of barely a decade, large interests in 
filmfilm  production (including ownership of large film libraries, i.e.. intellectual property in films) and 
distribution,, television and cable (production of programmes and distribution), publishing and 
Internett (access and service providers). The burst of the Intemet/ICT bubble in the new millenium 
hass led to some de-concentration. 

3688 Kabel 2002, p. 33. In Germany the revision of the law on copyright and related contracts of 2002 
stimulatee collective agreements on (the definition of ) equitable remuneration for authors and 
performers.. See the literature mentioned in note 461. 

3699 Hugenholtz 2000c, pp. 13-14. 
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moree than it protects authors (artists). This distortion requires correction by some 
meanss of countervailing power to assist artists.",?" 

Ass Hugenholtz concisely put it in his plea lor returning copyright to the 
creators:: 'multi-authorship*, 'multi-nationalisation' and 'multi-media'371 conspire 
too concentrate exploitation rights in the hands of a happy few. which of course, are 
seldomm the self-emplo\ed persons who write, design, compose or paint. Towse ' 
recommendss that the legislature pay attention to the relationship between author 
andd intermedial'), especially publisher, since the interests of these two do not 
necessarilyy align in economic terms. 

AA substantial group of 'creatives' are the employees that produce intellectual 
propertyy in the course of their duties. If the EU-figures for employment in the 
audiovisuall  industries are anything to go by /" the number oi' employee-creators 
wil ll  continue to rise steadily. Particularly in the software industry, the activity of 
employeess resembles that of an army of ants, who all write -with the aid of 
computerss of course- part of the millions of lines that make up the code of 
softwaree programmes. 

"Cyberspace""  allows for the production of intellectual creations bv (large) 
groupss of contributors. In the software sector this is done particularly where open 
sourcee software is concerned. This type of non-proprietary software, of which the 
Linuxx operating system is a well-known successful example, is developed bv a 
loosely-connectedd group of people and companies."4 Standards, such as those 
developedd under the aegis of the World-wide Web Consortium, are also the result 
off  the input of many contributions from across the globe. However, this type of 
large-scalee co-production in cyberspace seems relatively rare.'17' 

3700 Towse 2000: p. 152. 164.167. 
3711 Hugenholtz 2000c. p. 1 (\ 
3722 Towse2000. 
3733 According to the Ht" Proposal for the Media Plus Programme (14 December 1999. COM(1999) 

6588 def.). in 1995 950.000 people were employed in the EU's audiovisual sector; 1.030.000 b\ 
1997.. with an estimated 300.000 additional jobs by 2005. Oi course only pan of these figures 
concernn creative jobs. In the US. the entertainment industry employed ahout 5 million workers in 
thee mid-nineties, with an increase of employment of 12 per cent a year: Castells 2000, p. 398. 

3744 Linux must the most lamous contemporary example. This operating system , the basic code ol 
whichh was written by Linus Torvall. is expanded and improved by the efforts of-according to The 
EconomistEconomist August )9th 2000. pp. 61-62- 'millions' of developers world-wide. The 'millions' 
mustt be a figure ol speech, given the knowledge of computer programming of the average, well-
educatedd person with access to the lniernei. 

3755 In science, scientific papers quite often list large numbers of "authors' from different research 
groupss around the world, but in practice many of these do not actually contribute to the article 
itselff  (they have, lor instance, prepared test-instruments, conducted experiments, made samples, 
etc.). . 
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Iff  the information technology revolution has taught us anything, it is that 
companiess tend to cluster together in relatively small geographic areas, rather than 
dispersee and use telecommunications to co-work. They may relocate the actual 
production,, i.e.. the handiwork, to regions or countries where labour is cheaper, 
butt the creative work is concentrated in the 'valleys*  because of the presence of 
highlv-skilledd employees, knowledge, capital and an inventive culture.'7'1 

Thee copyright industries may increasingly be dominated by large 
multinationals,, on the other hand the spread of information technology and 
networkss have spawned a large number of small companies. Their business is in 
websitee design, the development of software that allows for anonymous surfing or 
thee collection of information on Internet users, the construction of portals or 
searchh engines that help Internet users to find their way in the ocean of 
informationn that is the Internet. 

Thesee companies share with such classic sectors of the copyright industries as 
finee arts and theatre, the type of small-scale production and emphasis on 
individuall  creative work. But where the classic sectors often operate locally, the 
workk of Internet companies typically has cross-border implications. These are. 
however,, not so much in production as in the distribution and use of the products 
orr services rendered. 

5.2.1.35.2.1.3 Changes in the Distribution of Information 

Withh technological development different exploitation models have developed. 
Dommeringg distinguishes four types, namely the print, theatre, broadcasting and 
telecommunicationn models/77 The traditional models 'print' and 'theatre" involve 
thee payment of a fee for a physical copy or one-time access respectively, both 
followingg the one-size-fits-all principle.1711 

Afterr radio made it into the home in the first decades of the 20th century. 
televisionn (terrestrial, cable, then satellite) followed from the second World War 
onwards.. Initially it was technically impossible to restrict access to individual 
itemss that were aired, so a new model was introduced. In the broadcast-model, a 
flatt fee (TV and radio licence) and/or income from commercials provide the 
remunerationn for copyright owners and others, such as phonogram producers. 

3766 Castells 2000, p. 417 et seq. 
3777 Dommering 2001. 
3788 Books can have paper back and hard back versions of course and in the theatre you could sit in the 

galleyy or stalls, but these are differences in packaging or service, not content. 
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broadcastingg organisations and performing artists who secured their own 
intellectuall  property rights. 

Thee development of the fourth model, the telecommunication mode! followed 
nott much later, after computer technology had become widespread. Although 
Colossus,, the mother of programmable computers, was already constructed in 
1943/799 it took almost another two decades before the production of computers for 
businessess took off. following the invention of semi-conductor chips in 1959.'*' 
Anotherr two decades passed before the personal or desktop computer began its 
reignn as indispensable home and office equipment. Semi-conductors received their 
ownn intellectual property regime in the late 1980"s. at about the same time that 
computerr software secured its place as copyrightable subject-matter in developed 
countries:: to be followed by database protection in the 1990's. 

Today,, of course, copyright's pet-subject is the Internet, or more generally: the 
exploitationn and use of protected subject-matter in a networked environment. 
Sincee non-academic and non-government users were given access to the Internet 
inn the late 1980's. the computer networks that form it have spread over the globe 
likee fungoid threads/*" 

Computers,, (broadband) telecommunications and cable have given rise to the 
telecommunicationn model. Using their television, computer or hvbrid. users can 
mix-and-matchh content to meet their individual needs, or from the other side, 
producerss can engage in the versioning of information products and services so 
thatt they can maximise their profits/1" The Internet makes it easier to distribute 
informationn to foreign customers, but companies of course also use the Internet -
maybee even primarily so- to serve local users. In such cases, the fact that the 
websitess can be viewed outside the (geographical) target area is a mere spill-over 
effect. . 

Inn sum. technology offers many new possibilities for the distribution of 
content,, without necessarily making old models obsolete. But the trend does seem 
too be moving away from the supply of physical copies and towards electronic 
deliveryy of customised information products/*"' A related development is that the 
distributionn of content is increasingly organised in service-models rather than 

3799 It was built at the Post Office Research Station for Blelchly Park, the UK"s Government Code and 
Cypherr School, see Singh 1999. p. 160. 

3800 Singh 1999, pp. 243-248. 
3811 By 2000. in Hurope 40 per cent of the people were usinc Internet and that number is growing fast. 

ECC 2001, p. 5. 
3822 On versioning. see Shapiro &. Varian 1999; Kahin & Varian 2000. 
3833 The jury is still out on which business model will be the more used for digital information: 

versioningg (offering customers items of information, as in pay-per-view; or being able to 'buy" one 
scientificc article rather than a bundle, i.e., journal issue, as happens in print media) or aggregation 
(combiningg items in a package). See the various contributions in Kahin & Varian 2000. 
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goods-models.. As a result, (end-) users will find themselves more and more often 
partyy to a licence agreement, whose terms have been set by the producer of 
information.^44 Since telecommunications facilitate the direct cross-border 
distributionn of information goods (rather than using a string of intermediaries in 
thee country of delivery, e.g.. the imporier-wholesale-retail chain), these licences 
wil ll  also increasingly be international contracts. 

Thee digitally-networked world may provide new possibilities for the 
productionn and distribution of content by right owners, it also allows for large-
scalee copying and distribution of protected subject-matter by users. The many file-
sharingg svstems that have sprung up, particularly where music files are concerned, 
testifvv to the problem of controlling the unauthorised use of protected works once 
theyy have been released. 
Inn conclusion, there are a number of developments that merit attention when 
discussingg suitable allocation factors: 
-- Copyright and related rights have become fairly * normal" commodities, that 

aree routinely traded across-borders. 
-- Large multinational media/communications conglomerates increasingly own 

substantiall  catalogues of intellectual property rights. This concentration will 
possiblyy weaken the bargaining position of creators and (end) users alike. 

-- The digitally-networked world results in more cross-border actions by 
supplierss and users of information goods and services alike. Only part of these 
actionss are intentionally international. A fair number will probably be aimed ai 
locall  (domestic) commerce, the international aspects are a technical side-effect 
off  how the Internet and other global networks operate. 

-- The digitally-networked world facilitates the co-creation of works without 
theree being a clear physical location where creation takes place, or where first 
communicationn takes place. 

-- The digitally-networked world allows for large-scale unauthorised distribution 
off  protected subject-matter in many countries simultaneously. 

Otherr than that, it is of course important to remember that these developments do 
nott replace, but add to. more traditional forms of production, distribution and use 
off  works and performances. 

3844 See for instance Geiler 2000, pp. 241-242 on the more direct relationship between author/right 
ownerr and user 
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5.33 Legal Characteristics of Copyright and Related Rights 

Comparedd to the early days of copyright (before relaled rights even existed), today 
theree is relative consensus on the legal nature of intellectual property.''85 But the 
debatee on whether copyright is a property right, personality right, or sui generis 
rightt has not completely subsided. 

Forr our purposes, it is not so much interesting to determine what the 
differencess of opinion are. as it is to see on which characteristics of copyright and 
relatedd rights there is agreement. The most obvious agreement is on the non-
materiall  nature of the subject-matter, which is an intellectual creation (work, 
performance,, broadcast). 

Itt is generally accepted that copyright related rights share with property™'1 in 
materiall  objects their exclusiveness. i.e.. they are absolute rights, opposable to all. 
Likee property, copyright relaies to an object -albeit non-material- and enables the 
rightt owner to prohibit others from using a work, it grants the owner sole rights of 
use. . 

Alsoo like property, copyright and related rights can be transferred. A transfer 
mayy be effectuated by law (e.g.. hereditary succession), by will , or by assignment 
orr license of use. Both assignment and license can be partial (e.g.. when thev 
pertainpertain only to the reproduction or distribution right) or geographically limited 
(e.g... when they concern only one country or a specific region). The difference 
betweenn assignment and licence is that in the case of assignment, the title to 
intellectuall  property passes from assignor to assignee, whereby the assignee loses 
hiss or her claim on the rights. In the case of a licence, the licensor grants the 
licenseee exclusive or non-exclusive permission to do certain acts that would 
otherwisee constitute infringement. Only if the licence is exclusive, does the 
licensorr himself lose his claim to exercise the intellectual property rights to which 
thee licence pertains. 

Underr the laws of most countries the assignment of economic rights is 
allowed.'877 but in a few countries (e.g.. German). Austria) copyright and 
performers**  rights can only be gi\en by way of licence. Because these licences can 

3855 See Paragraphs 3.2-3.3. 
3866 The term 'property' used here refers to the term in its narrow, civil law meaning (Eigent urn. 

prupriété,prupriété, eigendom). 
3877 In the Netherlands it is fiercely dehated whether interests in intellectual 'creations' (e.g.. trade-

secrets,, sports events) similar to those statutorily defined (such as copyright, patents) should he 
madee assignable under the general provision of An. 83 book 3 of the Civil Code. The Commissie 
AuteursrechtAuteursrecht (2002) m us advisory opinion on the draft proposal Verhandelbaarheid 
VermogensrechtenVermogensrechten (assignability of property rights and interests) has advised the government nol 
too make such interests assignable. 
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pertainn to all prerogatives that copyright grants and can also be exclusive, for all 
practicall  purposes there is often littl e difference for the author/transferor between 
ann assignment and a licence.'xs 

Unlikee other forms of property, intellectual property is limited in time. In 
addition,, (statutory) copyright and related rights each consist of a collection of 
predefinedd prerogatives, rather than of the -in essence- complete freedom of use 
thatt characterises property in rem. In civil law countries, all these characteristics 
takenn together lead to the notion of copyright if not as true property, then as quasi-
property.j8<v v 

Traditional)),, an important distinguishing trait -certainly in civil law 
countries-- is that copyright and related rights have a personality-rights dimension, 
ass is exemplified by moral rights. However, the idea of copyright as 
predominantlyy a personality right has never been very popular because of the 
obviouss economic side to copyright. In turn of course, the moral rights dimension 
hass also been used as an argument against the notion of copyright and related 
rightss as property/"*' 

Inn the German monistic conception of copyright, economic and moral rights 
cannott be viewed separately from one another and copyright (and performers' 
rights)) should therefore not be regarded as either property or personality rights, 
butt rather be viewed as sui generis rights. This is also the dominant theory in 
Austria.'911 In the French dualist conception -which is shared by many other civil 
laww countries- the moral rights and economic rights are separate entities. The two 
aree also viewed separately in common law countries'42 where moral rights have 
traditionallyy been regarded as outside the scope of copyright altogether (to the 
extentt that these were recognised to begin with)."', Under the influence of the 
internationall  intellectual property regime, common law countries have brought 
morall  rights more within the fold of copyright and related rights. 

3888 See Guibault & Hugenholtz 2002. Paragraph 3.2 and the literature mentioned there. 
3899 E.g.. Schricker 1999. Linl. at nr. 18-21; Lucas & Lucas 1994. pp. 22-34 (who appear slightly in 

favourr of viewing droit d" ameur as a property right). Contra: Leinemann 1998, pp. 29-34. 
3900 Grosheide 1986 describes the debate over copyright as a personality right, property right or sui 

genenerisgeneneris right at pp. 148-168. 
3911 Bühler 1999, p. 19 et seq.: Troller 1983, p. 93 et seq. does not attach great meaning to the 

differencess between the monisi and dualist conception of copyright. 
3922 For instance. Nimmer & Nimmer 2001. at I—ij 1.1 OfB] speak of the privacy interest of the author 

whichh justifies the right of first publication (a moral right in Europe). 
3933 It is not just common law countries that do (or did) not regard moral rights as part of copyright. In 

Spain,, for instance, copyright is viewed primarily as a type of property and until recently, moral 
rightss were not viewed as part of intellectual property. A similar situation existed in Greece: sec 
Doutrelepontt 1997. p. 51 et seq. 
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Thee likeness of property in material objects and in intellectual creations could be a 
reasonn to subject questions of exisience. scope, ownership and transfer of 
intellectuall  property to similar choice-of-law rules as property in rem (e.g.. lex rei 
sitae).sitae). But apart from the fact that the ubiquitous nature of the subject-matter 
(work,, performance, broadcast or other intellectual creation) raises a problem, the 
morall  rights dimension at first glance seems to point not towards using (the situs 
of)) the object of copyright as connecting factor, but using a connecting factor 
relatedd to the actual creator or performer. The use of different conflict rules for 
morall  rights and tor economic rights, does however seem problematic under the 
monisticc conception of copyright/44 F\en so. if there were to be clear advantages 
too using different conflict rules, the theoretical underpinnings of copyright should 
nott automatically lead one to reject their use. 

Ass was indicaled above and will be elaborated below, the economic side of 
intellectuall  property (intellectual creations as assets) continues to gain importance. 
Thiss raises the question whether initial ownership and transfer and possiblv also 
issuess of scope/infringement of economic rights, should not be subject to conflict 
ruless that primarily promote the efficient operation of international copyright 
transactionss (e.g.. by allowing panies to choose the applicable law. or by using the 
favourr principle to improve the chances of a transfer being valid). One must, 
however,, balance the general interest of states and citizens in smooth international 
legall  relationships with that of the objectives of copyright and related rights law. 
Ass we shall see in the next paragraph, an important objective is to protect the 
interestss of the actual creator/performer in his or her work or performance, rather 
thann the interests of the ri«ht owner or his successors in title. 

5.44 Legal Basis of Copyright and Related Rights 

Thee rationales of copyright that are invariably put forward are 'justice' and 
'fairness'' versus 'utility ' and 'efficiency". Justice argumentŝ centre on the 
personn of the author, who is thought to be deserving of a just reward for her 
intellectuall  labour, or having a 'natural right" in her creations. Likewise, it is often 
proclaimedd that fairness demands that whoever invests time and effort in the 
productionn of information goods and services is entitled to exclusive rights in 
them. . 

3944 Schack 2000. p. 61 rejects separate allocation for precisely this reason. 
3955 Another term used lor this category is 'deontological' as opposed to 'consequentialist* 

(instrumental):: see Strowel 1993, p. 173. 
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Utilitariann (instrumental) arguments centre on the public interest. Society benefits 
fromm copyright and other intellectual property because it stimulates the production 
andd distribution of knowledge and culture. Another utilitarian argument is that 
properlyy rights in works are the best instrument to achieve economically efficient 
allocationn of information goods. 

Onee of the most accentuated differences between the common law approach to 
copyrightt and the civil law approach has always been their legal basis. 
Traditionallyy the civil law countries are said to favour the justice argument as the 
basiss for their 'droit d'auteur". whereas common law countries legislate copyright 
primarilyy for utilitarian reasons. Strowel shows in his analysis of 'copyright* 
\ersuss 'droit d'auleur' systems that although this distinction is indeed rightly 
made,, the difference is diminishing.™6 We shall see in Paragraph 5.4.2 that recent 
ECC directives affirm Strowel's observation. 

Thee broad 'justice versus utility ' justifications for copyright are often 
categorisedd in more detail. Grosheide, for instance, in his work on the nature of 
copyright,, distinguishes seven partly overlapping types of arguments, while other 
writerss divide them into three categories.397 According to Van Engelen, different 
argumentss are often intertwined. He discerns three sub-arguments in the 'justice' 
category,, one in the utilitarian category and unjust enrichment as a separate 
argument.3988 Strowel prefers a distinction between the instrumental argument 
(copyrightt as an incentive for production) and the Lockian concept of property 
(copyrightt as a fruit of the creators intellectual labour).'̂  1 shall stick with the 
classificationn in justice versus utility arguments and distinguish sub-arguments 
wheree useful. 

Forr that quintessential civil law copyright country France. Lucas & Lucas 
acknowledgee the growing influence of instrumental arguments but defend the 
primacyy of the justice rationale.400 Schricker also focuses on the idea of property in 
intellectuall  creations as flowing from natural law. but does profess that copyright 
shouldd be structured in such a way as to best stimulate cultural and economic 
progress.4011 In the US. intellectual property has traditionally been viewed as an 

3966 Strowel 1993. See also Dreier 2001a, pp. 298-303. 
3977 Grosheide 1986, pp. 128-133; Dommering 2000, pp. 448-450: Guibault 2001, pp. 7-14. 
3988 Van Engelen 1994 p. 147 el seq. 
3999 Strowel 1993, p. 174 et seq. 
4000 Lucas & Lucas 1994. pp. 39. 48-49. Pahud 2000, p. 114 argues thai 'Bei der traditionellen 

indiviudalrechtlichenn Legitimierung des Urheberrechts sind starke Erosionserscheinungen 
erkennhar.. Von einem eigentlichen Paradigmenwechsel kann dennoch nicht (oder noch nicht) 
gesprochenn werden*. 

4011 Schricker 1999, Einl. at nr. 8, 13. 
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insirumentt ' to secure the general henefits derived by the public from the labors of 
thee author": rewarding the author for his efforts is only a secondary obiective.4o: 

Vann Engelen notes that historically, neither Dutch doctrine nor the legislature 
havee paid a lot of attention to the just i f icat ion o f copyright, due to fact that the 
enactmentss o f copyright acts often resulted from international obligations.403 For 
thee Dutch Law Association (NJV). who debated copyright at their annual meeting 
inn 1877. the public interest was the only conceivable ground for copyright.404 

Later.. Dutch scholars routinely invoked fairness and natural rights as appropriate 
legall bases. The minister of Justice also put such arguments before parliament as 
theyy considered the proposed 1881 Copyright act.405 Contemporary Dutch doctrine 
tendss to put just ice arguments on a par with instrumental arguments.40' 

5.4.11 JUST ICE A R G U M E N T S 

Thee rationales for copyright that can be categorised as justice arguments, have 
playedd a dominant role in the continental European debate on the basis and legal 
characterr o f copyright since the 19th century. That discussion has always been 
part icularlyy l ive ly in France and in Germany. In Germany, the question was 
tradit ional lyy l inked to the debate on the nature of personality rights in private law 
inn general. Many scholars, including Savigny.407 rejected the notion o f natural 
rightss in the sphere o f private law. other than the notion that man is essentially free 
andd that w i th in this 'p r imord ia l ' freedom various rights are enclosed.4(* The idea 
off copyright as a property right was not widely supported in Germany, contrary to 
thee situation in France. 

4022 Nimmer & Nimmer 2001 at $ 1.03 ct seq. 

4033 Van Engelen 1994, pp. 154-155. 

4044 De Beaufort 1907, pp. 73. 78-79: Van Engelen 1994, p. 149: Hugenholtz 1998. pp. 201-202. 

4055 On these developments see De Beaufort 1907. 

4066 Dommering et a!. 2000. pp. 448-451: Gerbiandy 1992, pp. 17-21: Van Lingen 2002, p. 16-17; 
Spoorr & Verkade 1993, p. 8. Grosheide 1 986 at p. 290 et seq. stresses the instrumental function of 
copyrightt in modem society. 

4077 Savigny was not a supporter of the notion that a person has 'by binh' an inalienable right in his 
intellectuall creations, because it would mean that one man can impede another man's thinking. 
Savignyy (1840. System /. p. 336 et seq.): 'Das von manchen zu diesem Urrecht gerechnete 
Eigentumsrechtt des Menschen an seinem Geisteskraften sei auf jeden Fall abzulehnen, da es 
undenkbarr sei daS ein Mensen anderen am Denken hindern könne...' 

4088 Here the influence of Kant and Hegel is clear. See Leuze 1962, pp. 29-51. 
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Inn France, most authors viewed copyright as a proprietary right based on natural 
law.. In other words, copyright must be seen as a right that man has by birth; it 
onlyy remains to be elaborated by the legislature. The bond between creator and 
workk is of paramount importance in the natural rights approach that was so 
popularr in France: but it is also central to the German conception of copyright.4W 

Thee term 'property' {Eiyentum) is often used in German legal writing in relation 
too copyright but as a rule, this is not to be interpreted as a natural law defence of 
copyright.410 0 

Today,, the natural law debate has subsided and in Dutch. German and French 
literatureliterature alike, various justice and fairness arguments are used interchangeably. In 
writingss of modern copyright scholars.411 the ethical underpinnings of intellectual 
propertyy are often based on the 'self-developmental' theory of Hegel and the 'just 
desertss for labour' theory in the Lockian sense.412 

Forr Hegel, the freedom of the individual and the recognition of that freedom 
bvv others, were central to the justification of property. As May summarises 
Hegel'ss position: 'the individual has a will to control and master nature and this is 
expressedd through the ownership of the fruits of such control, reflecting the 
individuall  personality."41"1 If the state and members of society do not respect the 
propertyy of an individual, they deny the individual his freedom. For Locke, it is 
thee fact that an individual expends effort (labour) on creating something or adding 
valuee to it, that justifies his exclusive rights in the result. Allowing individuals the 
fruitt of their labours also encourages them to develop activities. Thus, in Locke's 
theoryy there is both a 'justice' and an instrumental argument. 

AA relatively modern argument -which is reminiscent of the 'natural rights" 
argument-iss that intellectual property rights are human rights and require 
protectionn in that capacity.4'4 

4099 For an insightful acccounl of copyright and its relationship to personality rights and natural law in 
19thh century Germany, see Leuze 1962, esp. pp. 29-81. Dreier 2001a at p. 300, argues that the 
naturall  rights argument was popular also because it was 'the most politically expedient way to 
compell  |German] stales to adopt intellectual property laws/ 

4100 Leinemann 1998 provides an analysis of the use of the term 'property' for German copyright in 
relationn to the consitutional guarantuee of property rights, as well as its connotation with 'natural 
law'(pp.. 17-33). 

4111 See among others Schricker 1999. Einleitung at nr. 11-14; Lucas & Lucas 1994, p. 39 et seq.; 
Grosheidee 1986, p. 121 et seq. 

4122 For a recent review of ethical basis for ownership in information, see: Lipinski & Britz 2000. A 
criticall  analysis of the (Lockian and Hegelian) justifications of intellectual property is put forward 
byy May 2000, particularly at pp. 16-44. 

4133 May 2000, p. 26. 
4144 Cohen Jehoram 1983. Dessemontet 1998a. For a critical evaluation of copyright as human right, 

seee Vivant 1997. 
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Thatt the just i f icat ion of copyright and related rights is hased on diverse 
arguments,, is partly caused by the dual nature41* of copyright and the neighbouring 
rightss o f performing artists. On the one hand the bond between author and work 
(orr performer and performance) and the author's (performer's) reputation is 
desemngg o f protection, which is achieved primari ly through moral rights. On the 
otherr hand, there are economic interests to be considered. These are shaped 
pr imar i lyy as exclusive exploitation rights. This duality is also expressed in the 
\\ arious international human rights instruments that mention the protection of 
intellectuall property. 

Art ic lee 27(2) o f the 1948 Universal Declaration o f Human Rights ( U D H R ) 
guaranteess everyone 'the right to the protection o f the moral and material interests 
resultingg f rom any scientif ic, literary or artistic production of which he is the 
author".4,(11 A similar clause is found in Art ic le 15 o f the International Convenant 
onn Economic. Social and Cultural Rights (CESCR). which is binding on the vast 
majori tyy o f U N member states.41 

Theree is no consensus o f opinion wi th respect to the relationship between 
authors'' rights and other human rights as enshrined in the CESCR and the 
Universall Declaration. Both instruments guarantee the freedom to engage in 
culturall l i fe and to enjoy the results of scientific progress, in articles 15 and 27 
respectively.. The CESCR also prescribes that States respect the freedom that is 
indispensablee for scientific research and creative activity and work to realise the 
conservation,, development and dissemination o f science and culture.418 Some 

4155 lo r a more extensive analysis, see unions (many) others: Grosheide 19Xo. pp. 72-73, 121 — 154; 
(juibaultt 2001, pp. 7-16: Seignette 1994, pp. 20-30: on the rationale o! moral rights: Doutrelepont 

1997,, pp. 23-30. 

4)66 Adopted and proclaimed by General Assembly resolution 217 A (111) of 10 December 1948, 
availablee at <www.un.org> f last visited 1 November 2002]. 

4177 Adopted and opened tor signature, ratification and accession by General Assembly resolution 
22O0AA (XXI) of 16 December 1966. I.niered into force on 3 January 1976: 145 contracting states 
ass of .tune 2001. 

4188 Article 15 in full reads: 

11 The States Parties to the present ('o\enant recognize the right of everyone 

—— (a) To take pan in cultural life: 

—— (b) To enjoy the benefits of scientific progress and its applications; 

—— (c) To benefit from the protection of the moral and material interests resulting from any scientific, 
literaryy or artistic production of which he is the author. 

2.. The steps to be taken by the States Parties to the present Covenant to achieve the full realization 
off litis right shall include those necessary for the conservation, the development and the diffusion 
off science and culture. 

—— 3. The States Parties io the present ('ou-nani undertake to respect the freedom indispensable for 
scientificc research and creative activitv 
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authorss are of the opinion that respect for intellectual property only comes second 
too cultural, scientific and artistic freedoms, while others see it the other way 
around.41" " 

Thee clause on copyright was added to the UDHR at the insistence of France. 
Mexicoo and Cuba, mainly to bring the text into line with the American Declaration 
off  the Rights and Dunes of Man (Bogota 1948). The UK and US opposed the idea 
too include a reference to intellectual property, as did the countries of the then 
Easternn bloc. The clause was not exactly widely supported, since it was passed 
withh only 18 votes in favour. 13 against and 10 abstentions. Article 15 CESCR has 
aa similar history.42(J This illustrates that the notion of intellectual property as a 
humann right was not given a ringing endorsement by the international community. 
Onee should therefore be careful not to overstate the significance of the relevant 
clauses. . 

Also,, the fact that authors" rights are mentioned does not mean that the 
CESCRR and UDHR endorse a 'justice' approach to intellectual property per se. It 
couldd well reflect an instrumental view of copyright. As Chapman put it: 'The 
rightss of authors and creators are not just good in themselves but were understood 
ass essential preconditions for cultural freedom and participation and scientific 
progress.... Put another way. the rights of authors and creators should facilitate 
ratherr than constrain cultural participation on the one side and scientific progress 
andd access on the other.'421 

Discussionss in the UN Committee on Economic. Social and Cultural Rights -
whichh monitors the CESCR- show that if anything, intellectual property is seen as 
beingg at odds with (other) human rights. There is concern that the proliferation of 
intellectuall  propertv rights, especially through TRIPs. will adversely affect the 
accesss to and sharing ol. culture. 

Thee idea that it is only just that authors be entitled to reap the fruits of their 
intellectuall  labours is appealing, but not seldom used rashly to defend the 
extensionn of exclusive rishts in information or the creation of new ones.42j The 

—— 4. The Stales Parlies to the presem Covenant recognize the benefits to be derived from the 
encouragementt and development of international contacts and co-operation in the scientific and 
culturall fields. 

4199 Strowel 1993 pp. 157-160; Dessemontet 1998a. 
4200 For a short history, see Chapman 2000. 
4211 Chapman 2000. p. 9. 
4222 UN Committee on Economic. Social and Cultural Rights — Report on the twenty-second, twenty-

thirdd and twenty-fourth sessions, (pp. 91-102); available at ^www.un.org> [last visited 1 
Novemberr 2002], 

4233 Brison for instance (2000, p. 14) when discussing the justification of neighbouring rights, 
comparess performing artists i mainly musicians) with composers and concludes that since without 
themm records would nol be made or sold (the public buy records because of the singers/groups that 
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problemm with the fairness argument is that ii can apply to every type of creator or 
producerr of information goods and services. Furthermore, intellectual property, be 
itt copyright or another sort, is of course not necessarily the best, or most obvious 
meanss to provide authors and others with just rewards for their efforts.4'4 

EUU legislation in the area of intellectual property is predominantly based on 
utilitariann arguments. Fairness arguments have played a role in the (successful) 
questt for exclusive rights for performing artists, record producers, broadcasting 
organisationss and database producers, but generally another 'reward" argument 
hass been more influential: if information products are to be made, the necessary 
investmentss must be recouped, which can (only) be done through exclusive 
exploitationn rights. This argument belongs in the 'utility arguments" category, to 
whichh we turn next. 

5.4.22 UTILIT Y ARGUMENTS 

Thee various utility, efficiency or instrumental arguments in favour of intellectual 
properlyy may often be seen as exemplifying the Anglo-Saxon or common law 
approach,, but in reality they are an important rationale of all copyright and related 
rightss legislation. Utilitarian justifications come in many forms. Most depart from 
thee premise that it is in the general interest that works of literature and art are 
producedd and distributed. All assume that proprietary rights are the means to serve 
thatt interest. 

5.4.2.15.4.2.1 Incentive for Production 

Thee traditional justification of intellectual property from a utilitarian standpoint is 
thee incentive argument. It holds that to further the production and distribution of 
informationn goods and services, producers must be able to recoup their 
investment.. Given the fact that inlormation can be easily and cheaply copied once 
released,, producers therefore need exclusive exploitation rights in the information. 
Thiss argument is increasingly used at the European level to justify the extension of 
intellectuall  property rights. 

Thee incentive argument has always had a central place in American copyright 
law.. but has not gone unchallenged, not so much for its theoretical underpinning 

perlormm songs, not because of authors thai write them), it is only fair thai performing artists have 
proprietaryy rights (neighbouring rights) just as composers do. 

4244 Dommering 2000, pp. 448-449. 
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forr its application in practice.42' As Goldstein remarks: 'judged by its results rather 
thann its rhetoric, copyright legislation in the common law tradition historically 
failss any strict utilitarian measure. While the ideal copyright legislator, before 
votingg to extend protection to new subject-matter or rights, would require a 
showingg that the extension is needed as an incentive to continued investment, 
commonn law legislatures have in fact regularly, indeed mostly, extended copyright 
withoutt any empirical showing that authors would produce and publishers would 
publish,, fewer works if the extension were not given."426 There is an increasing 
bodyy of empirical evidence that shows that intellectual property only offers a 
limitedd incentive to create.42' but this does not yet seem to affect the almost 
fungus-likee growth of intellectual property. 

Inn the US there is frank criticism of the continuous drive to extend intellectual 
propertyy to previously *un-owned" types of information and knowledge and to 
curbb previously allowed uses. Academics and non-governmental organisations 
showw widespread concern that we are witnessing a 'second enclosure of the 
commons'.4288 It is also argued that the legislator is eager to extend intellectual 
propertyy rights because it pleases businesses but does not involve direct 
governmentt expenditure (which is not to say there are no social costs).429 

Increasingly,, business itself shows concern that broad intellectual property rights 
hamperr the development of new products. In the software industry for instance 

4255 See May 2000, Boyle 2001. Hess <fc Ostrom 2001 and many earlier wriiers mentioned in these 
papers.. On the commodification of knowledge and information in general: see Shulman 1999. 
Hakvoortt (2000 at p. 17 et seq.) posits that since for authors other arguments than direct financial 
gainn play a role in the decision to produce works, in these cases copyright does not serve as an 
incentivee but merely redistributes revenues from authors to publishers 

4266 Goldstein 2001, p. 8. In an analysis of piracy in developed and developing countries. Burke 1996 
concludess that more protection through iniemational agreements does not limit piracy: socio-
economicc circumstances in countries are much more relevant. On the adverse effects of 
TRIPsWTOO on developing countries, see Queau 1999. 

4277 Merges (1995) lists a number ot such studies at pp. 107-108. The study of Rappert, Webster & 
Charless 1999 shows that the role of intellectual property rights in technology transfers by small-
andd medium sized enterprises is generally not as important as controlling knowledge or 
informationn leakage through employees, clients or suppliers (dealt with by non-disclosure clauses 
inn contracts), having the 'first mover" or 'lead time* advantage in the market, using service 
agreementss to recoup investment in products, etc. On the limited importance of intellectual 
propertyy rights in technology licensing schemes, see Bessy & Brousseau 1998. 

4288 For an excellent overview of the issues and literature, see the papers presemed at the Duke Law 
SchoolSchool Conference on the Public Domain (9-11 November 2001). available at 
<www.law.duke.edu>> [last visited 1 November 2002]. See also Dreyluss. Zimmerman & First 
(eds.)) 200). esp. the contributions in Part IV; Hugenholtz 2000a.: Benabou 2002. 

4299 Merges (1995), pp. 110-111. 
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complaintss can be heard that the sheer number of copyright (or patent) licenses 

thatt are needed to develop new software impede innovation.4 '1 

Inn hurope. crit icism seems less widespread and is often more subdued (at least 
unti ll recently), despite the tact that the expansion of intellectual property here is at 
leastt as considerable as in the US. In quite a number of areas, such as the 
lengtheningg o f the term o f protection, the introduction of sui generis protection for 
non-originall databases and the creation of a rental right, the EC has been at the 
lorelrontt of expanding intellectual property. 

11"" we consider legislative activity of the EC in the area of copyright and 
relatedd rights in the past decade or so. we see two trends. One is a move towards 
thee creation exclusive rights for broader categories of subject-matter. The other is 
too increase the level of protection by bringing more and more types of use of 
informationn under the exclusive rights. That often the legislation o f the most 
protectivee Member state is fol lowed, is rather self-evident. Harmonising 
'downward 77 is pol i t ical ly unpopular and could be regarded as a form o f 
expropriationn in the member stales wi th high levels of protection.431 In the 
Directivee on the term o f protect ion4 0 it is clearly stated: 'Whereas due regard for 
establishedd rights is one o f the general principles o f law protected by the 
Communi tyy legal order: whereas, therefore, a harmonisation o f the terms of 
protectionn o f copyright and related rights cannot have the effect of reducing the 
protectionn currently enjoyed by right holders in the Community..." The term of 
protectionn - w h i c h in most countries was 50 years post mortem aucioris- was 
consequentlyy harmonised at 70 years post mortem aucioris. 

Yaver 4 vv remarks about the EC's contention that harmonisation of the term o f 
protectionn up to the highest level w i th in any member state should be the goal o f 
Europeann pol icy because it is good for the production and use of works: 'This 
assertion,, which logical ly leads to broad protection in perpetuity, lacks respectable 
empiricall foundation, despite its instrumentalist claim. Indeed, the proposition that 
itt is in the interests o f consumers to continue to pay wel l above marginal cost for a 
productt for perhaps 100 to 150 years after it was first produced, when the same 

4300 'Patently absurd?'. The Economist. 2! June 2001; 'Who owns the knowledge economy?". The 
Lcommiist.Lcommiist. 6 April 2000. 

4311 Since intellectual property is limited in time, expropriation could of course be avoided by 
adequatee transitional provisions. Some authors are of the opinion that only a high level of 
protectionn is in accordance with K(" law. e.g.. Röninger 2001, p. 25: 'Allerdings könnte 
argumenttiertt werden, dass ein reclitsharmonisierung auf niedrigem Niveau im Bereich des 
Urheberrechtss dem Art. 151 |KC Treaty)...widerspricht und damit Gemeinschaflsrechi verletzt." 

4322 Recital 9. Council Directive 93 98 HH of 29 October 1993 Harmonizing the 'lerm of Protection 
off Copyright and Certain Related Rights, O.I HC 1993 L 290, pp. 9-13. 

4333 Va ver 2001 at V 
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productt would have been produced under a regime with a shorter period of 
protection,, is either disingenuous or dishonest." 

Ass was the case with the Term of Protection Directive, the prime argument for 
expansionn of copyright invariably is the utilitarian incentive-argument. The 
standardd recital in EC directives is that a high level of copyright protection is 
necessaryy to ensure the (continued) production of intellectual creations. To give a 
feww examples: 

Inn the Directive on rental and lending rights434 it is said: 'Whereas the creative 
andd artistic work of authors and performers necessitates an adequate income as a 
basiss for further creative and artistic work and the investments required 
particularlyy for the production of phonograms and films are especially high and 
risky;; whereas the possibility for securing that income and recouping that 
investmentt can only effectively be guaranteed through adequate legal protection of 
thee right holders concerned...". 

Similarly,, the protection of software under the Software Directive4"" is thought 
necessaryy because '... the development of computer programs requires the 
investmentt of considerable human, technical and financial resources while 
computerr programs can be copied at a fraction of the cost needed to develop them 
independently.' ' 

Thee Database Directive.4j6 with its double regime of sui generis protection for 
databasess and copyright protection for original databases, considers that ' ...the 
makingg of databases requires the investment of considerable human, technical and 
financiall  resources while such databases can be copied or accessed at a fraction of 
thee cost needed to design them independently;...Whereas such an investment in 
modernn information storage and processing systems will not take place within the 
Communityy unless a stable and uniform legal protection regime is introduced for 
thee protection of the rights of makers of databases.' 

Remarkablyy enough, reference was made to the US industry in Recital 11 of 
thee Database Directive: '...there is at present a very great imbalance in the level of 
investmentt in the database sector both as between the Member States and between 
thee Community and the world's largest database-producing third countries.' The 
USS was at the time already dominant in the global database industry, but US 

4344 Council Directive 92/100/EEC of 19 November 1992 on the Rental Right and Lending Right and 
onn Certain Rights Related to Copyright in the Field of Intellectual Property, OJ EC 1992 L346, pp. 
61-66. . 

4355 Council Directive 91/250/EEC of 14 May 1991 on the Legal Protection of Computer Programs. 
OJJ EC 1999 LI 22 pp. 42-46. 

4366 Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the Legal 
Proiectionn of Databases. OJ EC 1996 L077, pp. 20-28. On the implementation of the Database 
Directivee in different countries, see Gaster 2000. On early case-law. see Husenholtz 2001c. 
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copyrightt law did not protect "sweat of the brow" compilations (which many 
databasess are), since the 1991 Supreme Court landmark rul ing in Feist.4" The 
ut i l i tyy argument may haven been invoked to just i fy protection. US developments 
att the \e ry least cast doubt on the necessity of a fu l l b lown intellectual property 
r ightt in databases to spawn a competitive database industry. 

f r o mm the recitals o f the Database directive it does not become clear whether 
copyrightt protection for 'or ig inal ' databases is based exclusively on incentive 
arguments,, or also on justice arguments. For the sui generis protection for 
databasess uti l i tarian motives can be inferred from the fact that the protection 
againsii extraction and re-use only applies to databases that testify to a substantial 
i n \\ esurient.4''1, and only wi th regard to the (re)use of substantial parts (or 
systematicc use o f insubstantial pans).4" 

Thee recent Copyright Directive4'1" also just i f ies the expansion of intellectual 
proper!}} pr imari ly wi th incentive arguments (Recitals 2. 3. 6. 9. 10). Another 
uti l i tariann argument used in the Directive is that a high level of protection is of 
greatt importance from a cultural perspective (Recitals 9 and 11). 

Inn sum. whether or not economic truth bears out its val idi ty, the ut i l i ty 
argumentt is the one routinely used by HC legislators to just i fy the expansion of 
copyrightt and related intellectual property rights. In industrial property it should 
comee as no surprise that the util ity argument is predominant.441 Given the tradition 

4377 Feist Publications v. Rural Telephone Service. 499 US 340 (1991). 

4388 What the lenn 'substantial investments' means remains agonisingly unclear. As expected, national 
connss have already shown differences in interpret;)!ion. so the EC.' wil l have to shed some light on 
thee question. The level of investment reciuued lor protection does not seem to be high under 
Germann and French case-law. Dutch Courts oi Appeal have taken opposing views on the question 
off which investments should be taken into account i f the database is not produced lor the puipose 
ott exploiting it. but a by-product (spin-off) ol a company's principal activity (e.g.. a database with 
customer-informationn from a telecommunications company: or with information on real estate for 
salenn trom real estate agents), see Hof Den Haag 21 December 2000 (NVM v. De Telegraaf) with 
commentt M.M.M. van Eechoud. Meiiiaioruni 2001-3. nr. 11; P.B. Hugenholtz. "The New 
Databasee Right: Earh Case-law trom Europe'. available at 
-- www.ivir.nl publications<nugenholtzfordliam2U()l html> [last visited 1 November 20021. The 
HofieHofie Road did not accept the spin-off argument in the NVM v. Telegraaf case [Mediaforum 2002 
5.. nr. 17 with comment T.F.W. Overdijk). nor did the Court really clarify what a substantial 
investmentt is. See Hugenholtz 2002. 

4399 See articles 7 and 8 Database Directive. 

4400 Directive 2001/29/EC of 22 May 2001 on Copyright and Related Rights in the Information 
Society.. 0.1 EC 2001 LI67/10. From hereon: Copyright Directive. On the Dutch implementation 
seee Seignette 2002. 

4411 See aiming others: Recital Council Directive X7 54'EEC of 16 December 1986 on the Legal 
Protectionn of Topographies of Semiconductor Products. 0.1 EC L24 . 27/01/1987 pp. 36-40; 
Directivee 98 7]'EC of the European Parliament and of the Council of 13 October 199X on the 
Legall Protection of Designs. OJ EC 1998 1.289 of 28/10/1998, pp. 28-35: Council Regulation 
(EC)) No 6'2002 of 12 December 2001 on Community Designs. OJ EC 2002 L 003/1. 
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inn huropean civil law countries to frame copyright in the natural law corner, one 
wouldd expect 'justice' arguments to play at least some role. Then again, the more 
mundanee the subject-matter that is protected, the less there may be a valid justice 
argument.. Of course, the role of the European Communities has traditionally been 
inn the economic field, i.e.. the establishment of the internal market. The utility 
argumentt is a more obvious defence in that respect. 

5.4.2.25.4.2.2 Efficient Allocation 

Somee utilitarian justifications are based on notions of economic efficiency. The 
proponentss of the Law and Economics schools in particular are interested in 
exclusivee rights in information as a means to facilitate allocation through the 
markett mechanism. In this view, the objective of intellectual property is to remedy 
thee public goods character of information goods and services.44* 

AA public good is a good which by definition will not be provided by the 
markett because people cannot be excluded from its use (non-excludable) and in 
principlee the use by one person does not affect another person's use of the same 
goodd (non-rival).443 Information is in itself such a non-excludable and non-rival 
good.. Once it is released, anyone can benefit from it. Information is 'leaky': 
despitee the fact that some measure of control over copies may be exercised 
throughh technological means (anti-copying devices), information itself is not 
controllablee as a tangible item is. Information is also non-rival because the use of 
informationn by one person does not reduce its value for someone else. Subjecting 
informationn to proprietary rights creates excludability and thus seems to allow for 
efficientt allocation through markets.44" 

Thatt some level of property in information goods stimulates efficient 
allocationn is generally accepted, but which intellectual creations should be 
proiectedd and at what level is controversial.445 Because information is non-rival, 
completelyy efficient allocation through the market mechanism does not seem 
possible.. Intellectual property, especially in combination with the technological 

4422 Von Bar 1889, pp. 233-234 has already recognised that the public goods character of intellectual 
propertyy made the equation of them with physical 'normal' goods difficult. 

4433 The quintessential Dutch example of a public good is of course a dike: it protects everyone against 
thee water (regardless of who pays for the construction and maintenance) and the fact that it 
benefitss A does not diminish the benefit for B. 

4444 Gordon & Bone 1999, p. 191 et seq.: Landes & Posner 1989; Menel 2000. esp. the review of 
economicc studies at pp. 135-146. 

4455 Benkler 2001a, pp. 269-272: Gordon & Bone 1999. pp. 200-203; Koboldt 1995. pp. 131-135; 
Mergess (1995), pp. 103-107; lowse 2000. pp. 8-9. 23 et seq. 
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protectionn of information, introduces excludability. but does not make information 
non-rival.. That is why. once a work has heen produced, from the point of view of 
maximisationn of general welfare (which is after all the classic welfare-economist's 
objective),, it should be distributed as widely as possible. The maximum welfare is 
attainedd only when anyone who is interested in the information has access to it.446 

Importingg the 'efficient allocation" justification for property in material 
objectss to property in non-material objects is thus problematic because of the 
ubiquitouss nature of intellectual creations (information). As May notes, this 
problemm is often overlooked, dismissed or treated as a minor issue even though it 
concernss an essential difference. Consequently, the legitimacy of property rights 
inn information is often asserted rather than established.447 

Anotherr criticism of intellectual property is that it is in fact not a mechanism 
torr efficient allocation, but on the contrary, a monopoly that adversely affects 
competitionn and the more so. the stronger it protects information goods.44* 
Koopmans.. former Advocate General to the European Court of Justice, criticised 
thee expansion of intellectual property rights because they hamper competition.44Q 

Inn his \ie\v. free competition loses out to intellectual property partly because the 
stimulationn of free competition is a relative abstract interest, that is not pursued bv 
well-organisedd lobbies. The pleas of powerful lobbies of the copyright industries 
forr more and longer protection on the other hand do not fall on deaf cars with 
politicians.4*" '' Koopmans accurately observes that '[intellectual property] 
specialistss still regard exclusive rights as the normal state of affairs and the 
absencee of them as something pitiful that should be remedied as soon as 
possible."4^' ' 

4466 Koboldl 1995, pp. 133-135. The loss of efficient allocation from the static perspective, is 
necessaryy to ensure dynamic (Ions' term) efficiency, i.e.. to enable producers to recoup their 
invesimemm and thus produce information goods to begin with; see e.g., Benkler 2001 a, p. 271. 

4477 May 2000, pp. 45-47. 
4488 Strowel 1993, p. 191 notes that the economic view of copyright gives opposite results depending 

onn your outlook: those who see copyright as an allocation mechanism promote the slongest 
possiblee protection, while those who \iew copyright as a monopoly favour weak protection. 

4499 Koopmans 1994. 

4500 On the influence of industry lobbies in the US. see e.g.. Samuel son 2001. 
4511 "... deskundigen beschouwen exclusieve rechten nog steeds als de normale toestand en hel 

ontbrekenn ervan als iets zieligs dal liefst zo snel mogelijk moet worden verholpen." (see note 449. 
p.. 108). 
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5.4.33 SOCIAL ARGUMENTS 

Thee improvement of the position of authors in society is a third argument for 
vestingg them with exclusive rights in their work. This argument could be viewed 
ass a mixture of justice and utility: the reason to emancipate authors is partly that it 
wil ll  stimulate the creation of works, which is in the public interest and partly that 
itt is seen as fair to protect authors against intermediaries and users by giving them 
controll  over whether and on what terms their work is exploited. 

Historicallyy the position of authors vis-a-vis intermediaries and users has been 
weak,, in the course of the 19th century authors became the direct beneficiaries of 
intellectuall  property laws rather than publishers. However, publishers largely kept 
theirr position of power, as the freedom of contract enabled them to acquire the 
exclusivee exploitation rights from authors. The latter had littl e bargaining power 
andd it was not until the 20th century that intellectual property law further repaired 
thee imbalance.452 

Today,, it is seen as an important function of copyright to protect authors, i.e., 
thee actual physical persons that create works, particularly against publishers and 
otherr intermediaries.45"' In the area of related rights, the performing artists are seen 
ass the weaker party, more so than other owners of related rights such as 
broadcastingg organisations and record producers. 

Theree are many types of provisions in intellectual property laws that 
exemplifyy the protective streak towards the actual creator in relation to 
intermediariess (apart of course, from the basic notion that the actual creator is the 
initiall  owner of copyright or related rights).454 

First,, creators are given rights that remain with them independent of the 
transferr of the exploitation rights. The provisions that involve moral rights give 
thee creator or performer a say in the way in which the work of performance is 
used,, even if all economic rights have been transferred. However, even though 
morall  rights are inalienable (Art. 6bis BC). the fact that they can typically be 
waivedd at least to some extent- robs them of some of their protective effect. For 
example,, among other things Article 25(3) Auteurswet prescribes that the right of 
thee author to make chanses to the work can be waived. The rieht to resist a 

4522 Hugenholtz 2000c, pp. 9-15. On the role of publishers' and authors" interest in the formation of 
copyrightt law, see Boytha 1979. 

4533 h-ornm'Nordeman 1998. jfl rd 1: Schricker 1999. Einl. at nr. 8. 14: Grosheide 19X6. p. 290 
considerss that copyright has failed in its goal to protect authors against imermediairies and users, 
powerfull  interest groups of authors (e.g.. collecting societies) could just as easily protect the 
(economic)) interests of authors. 

4544 Cf. Katzenberger 1988, pp. 731-733 
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distortion,, mutilation or other change of the work that could be detrimental to the 
author'ss reputation cannot be waived.4'" 

Anotherr type of rights that are not transferable are claims in equitable 
remunerationn for certain acts of exploitation, regardless of who owns the 
exploitationn rights. As is the case with moral rights, the mandatory character of 
thesee claims may be limited, as under some laws the author or performer can 
wai\ee the claim, Lven if they cannot be waived, the relative value for the creator 
orr performer may be limited if due to an imbalance in bargaining power, the 
creatorr or author has littl e influence when it comes to determining what 
'equitable""  means (i.e.. the level of remuneration).45" 

Ann example of a mandatory claim is Article 4(2) of the Rental and Lending 
Directive,, which stipulates that authors and performing artists cannot waive their 
rightt to an equitable remuneration for rental of copies of their work or 
performance.4''' The Spanish Copyright Act (Art. 90) contains mandators 
provisionss that entitle authors of a film to remuneration for each form of 
exploitationn and a percentage of the box-office proceeds. The box-office provision 
iss not as mandator) as it seems: if rights in a film are assigned with a view to 
exploitationn abroad, a lump-sum may be paid instead of royalties for public 
showingss abroad, in case it is impossible or very difficult to execute the box-office 
provision.4"*'1' ' 

Thee recent Resale Directive4" provides that the author of an original work of 
artt or original manuscript has an inalienable interest in any sale of the work 
subsequentt to the first transfer by the author.4'" 

Thee second category of protective provisions consists of limitations on the 
transferr of copyright and related rights, for instance as regards rights in future 

4555 For the possibility of waiving moral rights in other EC countries, see Doutrelepont 1997. pp. 286-
3CKv v 

4566 Guihault & Hugenholtz 2002 in their study ol copyright contract law in the EU conclude that it is 
otienn unciear whether remuneration rights can be waived (par. 3.2.3). 

4577 To be implemented by July 1. 1994 
4588 Kabe) 2002. pp. 31-33. who advocates the introduction of a mandatory, unalienable light to 

equitablee remuneration for authors of films. 
4599 European Parliament and Council Directive 2001 X4/EC on the Resale Right for the Benefit of the 

Authorr ot an Original Work of An of 27 September 2001, OJ EC 2001, L272/32 (to be 
implementedd by Jan 1 st 2006). 

4600 According to Recital 3 '...the artist's resale right is intended to ensure that authors share in the 
economicc success of their works.' Considering that visual artists often have difficulty living off 
theirr work because demand is not very large to begin with, one could ask whether for most the 
resalee rig hi will make a real difference, especially because the claim for remuneration only exists 
abovee a certain sales price. The audience thai visual arts have will probably always remain 
limited,, despite government subsidies tor private individuals to buy an and programmes designed 
too enable artists to support themselves: see De Haan & Knuist 2000, pp. 23-24. 
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workss and with respect to yet unknown, future forms of exploitation. Although in 
somee countries (like the UK and Ireland) the global transfer of rights in future 
workss is allowed, under the laws of most countries it is not. Assignment of rights 
inn future works can generally only take place if the works in question are 
adequatelyy described and for a pre-determined period (in years, for the duration of 
aa contractual relationship, or accompanied by a right of termination as in Article 
400 German UrhG. etc.). With respect to forms of exploitation that were unknown 
att the time an exploitation contract was concluded, national laws prescribe for 
instancee that such exploitation must be included explicitly in the contract (e.g.. 
Art.. LI31-6 French Copyright Act), or that any assignment involving such 
exploitationn is null and void (Art. 3( 1) Belgian Copyright Act). 

AA third type of rules aimed at protecting creators/performers are the formal 
requirementss for assignment but also for licenses, that many laws contain. Often 
Actss prescribe that an assignment must be in writing, or that a contract must 
describee the type of rights, scope, duration and agreed remuneration. What the 
consequencess of non-compliance are differs and is not always clear for individual 
provisions.. For example, under Dutch copyright law, the transfer of the title to 
copyrightt is only effectuated by a written and signed document (Art. 2 
Auteurswet).Auteurswet). Without such a document, the assignee has not acquired the 
copyrightt (even though it may be concluded that a licence has been granted). In 
otherr countries, the requirement that an assignment be in writing is (merely) 
viewedd as a rule of evidence for the benefit of the author, i.e.. non-compliance 
doess not necessarily have as an effect that no rights have been acquired by the 
assignee.. Licences are form-free under Dutch law and there are no specific rules 
ass to their content. But the French. German, Spanish and Portuguese intellectual 
propertyy acts contain extensive rules on licences. Non-compliance with these rules 
mayy lead to relative or absolute nullity of the contract.461 

AA fourth type of protective rules relates to the interpretation of assignment 
contractss or licences. Often copyright and related rights acts prescribe (or courts 
havee developed the rule) that contracts be interpreted in favour of the author or 
performer.. For example, Article 37(1) of the German UrhG states that if an author 
grantss to another an exploitation right in his work, he shall be deemed in the case 
off  doubt to have retained his right to authorise the publication or exploitation of 
anyy adaptation of the work. 

Finally,, some laws also give authors the right to terminate an exploitation 
contractt if the other party does not use the exploitation rights granted. 

Inn general, one could say that just how protective the copyright contracts rules 
aree depends largely on their contractual overridability. Traditionally. German 

4611 For the different requirements in the EC countries, see Guibault & Hugenholtz 2002. Chapter 4. 
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copyrightt contracts law has contained few mandator}' provisions (e.g.. in the 1901 
VerlagsgeseizVerlagsgeseiz on publishing contracts), hut the legislator has recently heeded the 
calll  for the improved protection of creators and performing artists.462 In France 
andd Belgium for instance, copyright and related rights contract law is largely 
mandatory.4*" ' ' 

5.4.44 CULTURAL POLICY, FREEDOM OF EXPRESSION 

Off  the lesser rationales of copyright -in the sense that they are less often put 
forwardd and certainly less convincing- we can mention cultural policy and 
freedomm of expression and information. Basically, arguments of this type hold that 
withoutt proprietary rights in information there will be inadequate information 
presentt to express or receive, or that culture will be the poorer for it. 

Oftenn the cultural policy argument coincides with the incentive argument, but 
iss then given a twist. A good example is Brisorfs statement that exclusive rights 
forr authors and performers are necessary because without a financial incentive 
theyy would produce less and a country that discourages its own authors*  creativity 
invitess massive importation of foreign works, which in turn would ultimately 
underminee the nation's cultural identity.464 

Sufficee it to say that where national cultural 'purity' is the objective, copyright 
doess not exactly spring to mind as the suitable instrument to achieve or maintain 
it.. For example, even though European countries have always had copyright 
regimess that are (at least) as protective as that of the US. the majority of music and 
filmss consumed in European countries are of American origin, not European, let 
alonee national.465 Incidentally, the US ranks first as the world's largest net-
importerr of cultural goods such as newspapers and periodicals, musical 
instruments,, paintings, sculptures and antiques.4'1" 

Copyrightt is sometimes also seen as an instrument to stimulate culture, not 
justt because it serves as an incentive, but because part of the rents can be used to 

4622 Gesetz zur Siarkuny der veriraglichen Steltwii! von Urhebern und ausübenden Künstler of 22 
Marchh 2002 IBGB1. 1 1155). For a decripiion see Schippan 2002, Schricker 2002 and Lenselink 
2002.. The inilial Professoren-Entwurfoï 1990 was much more pro-creator than the eventual Act; 
debatee on the significance of the revised copyright contracts law continues, see Schack 2002 and 
Erdmannn 2002. On the (private) international (law) ramifications, especially of Art. 32b. see Hilty 
&&  Peuken 2002. 

4633 Hugenholtz 2000c, p. 12. 
4644 Brison 2000, p. 13. Leinemann (1998, pp. 90-91) argues that cultural policy should have no role 

inn copyright law. 
4655 See the statistics in OECD 1998. 
4666 UNESCO Fads and Figures 2000, pp. 30-31 
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financee cultural goals. Cultural policy is thus paid for in part by copyright owners. 
Inn several countries part of the remuneration collected through collective rights 
managementmanagement organisations goes to funds that subsidise the arts. This use of the 
intellectuall  property system as a kind ot tax instrument cannot in itself justify 
copyright,, as Dommering and others note.4*1' 

AA controversial, instrumental justification is that copyright is necessary to 
maintainn freedom of expression and information. This turns the table on the 
generallyy accepted argument that it is necessary to limit intellectual property in the 
interestt of freedom of expression (see Paragraph 5.5). The argument typically runs 
alongg the lines that without proprietary rights in works, information would not be 
producedd and there would be no free flow of information. With others. 1 doubt that 
propertyy rights in information are the only means to stimulate production. Nor am 
11 convinced that economic interests decide the effective use that is made of the 
rightt to free speech.468 

Anotherr version of the free speech argument holds that intellectual property 
enabless authors to be self-sufficient and that this financial independence from the 
statee guarantees the author's freedom of expression. In reality, of course, public 
financingg of authors takes place on a large scale (academics, subsidies to visual 
artists,, novelists and poets, film makers and other groups who cannot live off their 
work,, etc.) despite copyright's blessings as a means of sustenance. 

Too conclude, of the instrumental defences the incentive argument is the mosi 
professedd and most convincing reason for the protection of works of literature and 
art.. or for that matter, other types of intellectual property. 

5.55 Policies Underlying Limitations 

Copyrightt seems to be in a perpetual state of flux and new technological and 
economicc developments have always rekindled, often intensified, the debate on its 
properr limitations. An important concern today is the possibilities for right owners 
too control access and use of works on a scale that was unforeseen not so long 
aso.46gg Digital technology and the (not so distant) omnipresence of high speed, 
highh capacity communication networks are predicted to cause a huge increase in 

4677 Dommering 2000. pp. 449-450; Leinemann 1998. pp. 90-91. 
4688 See among others Hugenholtz 1989, pp. 150-151 who also observes that it is improper to restrict 

thee fundamental right to freedom ot expression and information by invoking copyright as a free-
floww of intormation enhancer. Dommering 2000, p. 450: Grosheide 1986, p. 144. 

4699 See among others Alherdingk Thijm 1998. Hugenholtz 2001b. 
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thee on-line distribution of information goods (or sen ices), both within and across 
nationall  borders. 

Thiss development may reduce the 'natural' limitations to the copyright 
owner'ss control over the use of works (e.g.. a traditional printed work cannot 
easilyy he copyprotected, but the copying of digital information can be controlled 
throughh technological means). Digitalisation could also enable right owners to 
circumventt certain legal limitations to their exclusive rights, either through the use 
off  technological means or clauses in (on line) user-licences.470 That is. of course, 
inn so tar as limitations apply in the digital en\ ironment to begin with. According 
too the W1PO Copyright Treaty, existing limitations under the Berne Convention 
mayy he extended to the on-line environment and new exceptions and limitations 
thatt are appropriate in the digital network environment may be introduced.4" 

Ass regards limitations to copyright, the centra) question from the perspective 
off  choice of law is of course which law's limitations govern the use of works. Do 
thee policies that underlie limitations reflect purely local interests (e.g.. of cultural 
organisations,, schools, competitors) and are they of such importance that choice-
of-laww rules should reflect their (local) predominance? Should a user always be 
ablee to invoke the (mandatory) limitations of his or her local copyright law against 
aa right owner. e\en though the terms of the user-licence restrict the user's freedom 
andd the contract contains a clause that subjects the licence to the law of another 
country?? The nature of the principles that underlie limitations may provide clues 
too the answer of questions like these. 

Ass we have seen in Chapter 3. the copyright acts and bilateral treaties of the 
19thh century, as well as the Berne Comemion already provided for limitations. 
Thenn as now it was clear that the interests of authors and other right owners 
(whetherr as individuals or as a group exemplifying the general interest in the 
productionn of information goods) need balancing against other public and 
individuall  interests. Copyright and related rights have not escaped the effects of 
thee general trend of 'socialisation' of private law in the course of the 20th centurv. 
i.e... limitations on (the exercise) of proprietary rights in the general interest 
becamee more acceptable.47" 

Thee balance of interests is largely achieved within the confines of copyright 
acts,, through the delineation of subject-matter, term of protection, scope of the 

4700 See Hugenholtz 1999. 
4711 Agreed statement to An. 10 WCT 1996. 
4722 Grosheide 19Xo. p. 295. Interestingly. Leinemann 1998. p. 104 observes that while other piopem 

rightss have become weaker, copyright has become stronger despite the restrictions stemming from 
increasedd 'So/ialhinduno'. 
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rights,, the introduction of exemptions, etc.47. As a rule, the outer circumference of 
copyrightt (what is protected, for how long, what the prerogatives are in general) 
reflectt both the incentive rationale and the public interest in freedom of 
expression.. The term of protection for instance, is limited because an eternal 
copyrightt is not necessary to recoup investments made, and/or at some point the 
genera]]  interest (a public domain) outweighs the interests of the author.474 Facts, 
concepts,, theories and ideas are not considered as protected subject-matter 
becausee their monopolisation would hamper progress and unduly restrict the free 
floww of information.47* 

Thee inner boundaries drawn concern limitations to copyright which consist 
mainlyy of certain acts that are not regarded as copyright infringement (also called 
exemptions,, permissions, statutory licences). They may take the form of free use 
withh or without remuneration. In common law countries, the copyright 
prerogativess are typically laid down in great detail and narrowly interpreted and 
thesee are combined with a relatively flexible system of exemptions.476 e.g.. the 
fair-usee privileges or fair-dealing defence in American and British copyright 
law.4777 In civil law countries, the rights of the copyright owner are mostly 
describedd in broad terms, coupled with a system of narrowly defined exemptions. 

Withh the implementation of the Copyright Directive, exemptions with regard 
too copyright and related rights are supposedly harmonised throughout the EU. 
However,, the more than twenty categories of limitations mentioned in the 
Directivee are borrowed from the laws of all the Member states and since all but 
onee limitation is facultative, it is likely that the current diversity will remain. We 
havee seen in Paragraph 3.3.2 that the exemptions in the Berne Union are also 
mostlyy facultative. Some are also loosely defined, e.g., the important Article 9(2) 
BCC gives union countries the possibility to permit reproduction of works withoul 
thee author"s authorisation as long as the exemption from the reproduction right is 
limitedd to certain special cases, does not conflict with a normal exploitation of the 
workk and does not unreasonably prejudice the legitimate interests of the author.47* 

4733 On the question of whether these interests are besi balanced within or outside copyright, see 
Dreierr 2001a, p. 295 et seq. On balancing these interests in the digital environment: Litman 1996; 
Lipinski&Britz2000. . 

4744 Nimmer & Nimmer 2001, at §1.10[B]2. 
4755 The idea/expression dichotomy, i.e., the notion that copyright does not protect ideas bul only their 

expressionn has been shown by Hugenholtz 1989, pp. 38^0, 72-75 to be an inadequate instrument 
too determine what is and is not protected subject-matter. For an elaborate analysis see Haeck 1998. 

4766 Benkier 2001b: Geiler 1998, p. 570. 
4777 See Pinto 2002 for free speech (Art. 10 ECHR) and British fair dealing. 
4788 Art. 13 TRIPs has extended the criteria of An. 9(2") BC to all limitations on copyright and related 

rightss for WTO members. On Art. 13's three-step-test see Hugenholtz 2000b. Ficsor 2001. 
Ginsburcc 2001 and Lucas 2001. On the basis of Art. 15 of the Rome Convention 1961. contracting 
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Thee right to quote is the only l imitation that countries must provide for (Art . 10(1) 

BC) .. ^ 

Nationall legislators thus have a fair amount o f leeway to legislate am 
l imitat ionss to copyright and related rights they deem necessary. Existing 
exemptionss range trom widely recognised ones, such as the right to quote from 
workss and certain uses for educational purposes (wi th or without remuneration), to 
highlyy local ones, such as Art icle 53(4) Austr ian Copyright Act which - roughh 
speaking-- permits the public performance of folk music i f the performance is 
meantt to contribute to the preservation o f folklore.'171 

Thee status o f the privileges or exemptions is not always clear. Some 
exemptionss in some countries are seen as mandatory, whi le others can be set aside 
byy contract. Guihault. in her study on the contractual overridabil i ty of l imitations 
onn copyright, concludes that the rules on copyright combined with the general 
l imi tss on freedom of contract prove insufficient to ensure that the legitimate 
interestss of users of copyrighted material are taken into account in copvright 
l icensingg agreements.4*"' Guihault41" distinguishes four main reasons for l imitations 
onn copyright, which categorisation w i l l be loosely fo l lowed below. 

5.5.11 F U N D A M E N T A L FREEDOMS 

Inn most European countries copyright acts ( in ELJ-countries at least) have a closed 
systemm o f l imitat ions: the balancing of interests has taken place beforehand and 
hass resulted in narrowly-defined permitted acts.4S" Quite a number of these 
l imitat ionss are inspired by the fundamental right to freedom of expression and 
information.4*"'' relatively few have to do wi th the right to privacy.484 

staless are allowed to make exemptions to the rights o1 performers, record producers and 
broadcasterss similar to the exemptions in the BC. 

4799 Limitations not mentioned here are the ones based on \arums social considerations like the trei 
usee of' music in church sen-ices, or by amateur marching hands, the reproduction of works in 
braillee lor the blind, etc. These limitations tend to concern small-scale use of works which i1-
economicallyy not very significant. 

4800 Guihault 2001. p. 302. 

4811 Guihault 2001, p. 27 et seq. 

4822 See for an o\ erview of closed versus open systems the country repons in Baulch et al. 1999. In the 
Netherlandss the Amsterdam Hof in the Anne hrank Fnnds v. Parool case (8 July 1999, |1999j 
A M II 7, p. 116 et seq. with note Hugenholtz) seems to have left an opening for a general freedom 
off expression (Art. 10 HCHR) defence. The Copyright Directive, however, reflects a closed 
systemm of limitations 

4833 On the relationship between intellectual propeny and tree speech generally, see: Austin 2000: 
Cohenn .lehoram 1983: Hugenholtz 2001a. Macciacchini 2000 

4844 Enshrined in Art. 1 0 HCHR. An . 11 Charter of Fundamental Rights of the European Union (O.l 
ECC 2000. C364 11). An . 19 UDHR and other international instruments. 
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5.5.I.]5.5.I.] Free Speech and Freedom of Information 

Exemptionss such as the right to reproduce and communicate political speeches 
andd other public debates without permission and the free use of (excerpts) of 
workss for news reporting of current affairs are inspired by free speech 
considerations.4X< < 

Otherr acts that are allowed without permission from, or payment to. the 
copyrightt owner include the right to quote works in criticisms and the use of 
workss for parod\ purposes.4"6 Exemptions regarding press reviews are partly 
inspiredd by freedom of expression considerations, but are also a reflection of 
industryy practice at the turn of the 20th century.48 

Relatedd to free speech, but of another dimension, are freedom of information 
considerations,, i.e.. the exclusion of government information from copyright or -
lesss far-reaching- limitations that allow for the reproduction and communication 
off  public sector information for some purposes. An example of the former are 
provisionss that exclude laws, judgments and other (administrative) texts from 
copyrightt protection (e.g.. Art. 11 Dutch Auteurswet. Art. 7(1) Austrian URG. Art. 
55 German UhrG). An example of the latter are provisions that allow users to make 
aa copy of an act of parliament or other official document (e.g.. section 182(a) 
Australiann Copyright Act). 

5.5.1.25.5.1.2 Privacy 

Thee right to privacy is an interest that only plays a modest role in copyright. 
Traditionally,, the most important limitation connected to the right to privac> 

concernss home-copying. When copying equipment started to make its way into the 
homee from the 1950's onward, the question was how right owners could be 
compensatedd for this substantial use of works. Before, there was no real need to 
extendd the right owners grasp to private uses of works, but now unremunerated. 
largee scale home-copying threatened to cannibalise the sale of copies. The 
enforcementt of copyright in this case would involve a breach of citizens' privacy 
sincee right owners would have to monitor the reproduction of works in people's 
homes.. In addition, individual enforcement would also have been impractical. 
Thatt is why most copyright laws provide for a levy on blank media (audio- and 
videoo tapes. CD-R"s. etc.) or on copying devices, to be redistributed among 

4855 On the use o1 copyrighted works in the press, see Macciacchini 2000. 
4866 Guibauh 200], p. 32. 
4877 Guibauh 2001. p. 56 etseq. 
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copyrightt owners. In this way. hoth privacy concerns and the practical difficulties 
off  enforcement were dealt with. 

Sincee modern technology gives authors (and other information producers for 
thatt matter) increasing means of control over the distrihution and use of their 
works,, the right to privacy and freedom of expression and information have 
movedd to the centre-stage of today's copyright dehate. It is likely that within 
copyrightt legislations, they will become the dominant policies behind limitations, 
ass technological developments increasingly outdate current practical justifications 
forr limitations. 

5.5.22 PROMOTION OF CULTURE AND KNOWLEDGI 

Itt is generally difficult to distinguish the limitations on copyright that serve the 
promotionn of culture and knowledge from those that serve freedom of expression 
andd information. On the whole, one could say that the interest of free speech is 
primarilyy expressed in the (outer) circumference of copyright: ideas and facts are 
nott protected but only the expression is. the duration (term) of protection is 
limited.4888 In addition exemptions (internal boundaries) are provided for certain 
classess of institutions or certain uses of information that traditionally are of 
particularr importance for the promotion of culture and knowledge and often 
indirectlyy also for free speech. 

Thee most obvious of such institutions are (public) libraries, public archives 
andd research and educational institutions. The position of libraries in intellectual 
propertyy law differs substantially from country to country.48y For instance, the UK 
hass relatively elaborate legislation on the organisation and tasks of (public) 
librariess and a detailed library privilege in the Copyright. Designs and Patents Act 
1988.. However, the privileges do not provide libraries with adequate means to 
performm their task, so licences with right owners are routinely concluded.44" The 
USS also has detailed library privileges in copyright law. In the Netherlands there is 
noo comprehenshe library privilege, except that as a rule publicly funded libraries 
aree exempt from paying a remuneration lor lending.491 In Germany, as in the 
Netherlands,, public libraries rely on the general exemptions for certain uses. 

•4888 Nimmer & Nimmer 200). at §].10[b]2. 
4899 Information on library privileges is taken from Krikke 2000. especially pp. 47-121. 
4900 On the work on licensing solutions in the UK. see: Clark 1999. 
4911 According to Krikke (2000. p. 70). there is one other specific library provision (based on the 

Auteurswet"ss "copying lor private use'provision and laid down in an Order in council): if lending 
ann original document bears the risk thai the document will be damaged or lost, a public, non-profit 
libraryy is allowed to make a copy of a document and supply that to the library user. 
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notablyy the freedom to make a reproduction tor private purposes (either free or 
againstt payment). 

Schoolss often enjoy special privileges, e.g.. reproduction of works for students 
againstt an equitable remuneration, or the recording and/or showing of broadcasts 
underr a statutory licence.4^ In addition, schools and research institutions can often 
benefitt from a number of general exemptions, like the ones that allow private 
copyingg for study purposes, or for purposes of review and criticism. 

5.5.33 PRACTICAL CONSIDERATIONS 

Ass indicated above, the system whereby levies are charged on blank media or on 
copvv equipment itself as a remuneration for private copying, not only relieved 
privacyy concerns but also solved the problem that enforcement at the level of 
individuall  users is highly inefficient. The latter is also a reason for the various 
exemptionss that allow for reprographic copies being made in businesses and 
governmentt for internal use, against payment of a fee to a collecting society. 

Inn the (near) future, the on-line dissemination of works may allow for the 
efficientt monitoring of use of information goods and services at the individual 
level.. Together with the large-scale introduction of new micro-payment schemes4" 
thiss would remedy the problem of efficient enforcement. It is thus conceivable that 
exemptionss for businesses and governments will disappear. 

Forr private-use exemptions this is less likely. As has been said, privacy 
concernss will remain: indeed, they will be aggravated by the right owner's 
growingg means to electronically monitor and control the use of information. Data 
protectionn laws will have a more dominant role to play here. Maybe private-use 
exemptionss will remain because the enforcement problem will shift from nol 
beingg able to control the copying of information in private homes to not being able 
too control the use of anti-copying devices444 at home. 

4922 For an overview of national exemptions for research and education, see the country reports in 
Baulchetal.. 1999. 

4933 Micro payment schemes are already in use of course, such as paying for infonnation by way ol 
callingg toll-phone numbers, whether voice-direct or over the Internet. 

4944 The Copyright Directive prohibits the circumvention of anti-copying and other techological 
measures.. It does allow for digital copying lor private use. if accompanied by a system o1 
equitablee remuneration and if the possibilities of technical anti-copying measures are taken into 
account.. For a discussion of the Copyright Directive's section on technological measures, sec 
Koelmann 2001. 
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5.5.44 FREEDOM OF COMPETITION AND FREE TRADI 

Nextt to the exclusion of ideas and facts from copyright protection, probably the 
clearestt competition-oriented exemption is the right of users of computer software 
too reverse-engineer or decompile the software for purposes of interoperability.4""" 

Theree are hardly any other limitations in copyright that are motivated b\ 
competitionn concerns. Rather, it is the exercise of intellectual property rights thai 
cann run afoul of competition law as laid down in national and European laws.4"' 
However,, from our perspective that is not relevant hecause the fact that 
intellectuall  property rights are balanced against other (external) interests will nol 
providee us with anything useful for the purpose of identifying conflict rules for 
copyrightt and related rights. 

AA limitation of copyright that is more inspired by free trade (especially the 
freee trade of goods in the internal market) is the exhaustion principle or first sale 
doctrine.. This doctrine was initially developed by the courts, both in the 
Netherlandss and at the European level.44' Exhaustion at first meant that once 
copiess of a work have been brought on the market with the (indirect) consent of 
thee author, subsequent distribution (resale, rental, lending) of the copies could not 
bee resisted by the copyright owner. 

Inn the Netherlands the exhaustion principle was based directly on an 
interpretationn of copyright law itself: the Supreme Court ruled that the Copyrighi 
Act'ss exclusive rights, although broadly drafted, do not include a right for the 
ownerr of copyright to control more than the initial distribution of copies of a 
work.. The Dutch court did not so much view7 the control over subsequent 
distributionn of copies as detrimental to competition, but primarily regarded it as 
beingg at odds with the property right of the owner of the copy of the work. 

Thee European Court of Justice, in a series of judgments handed down since the 
1960"s.. based the exhaustion principle on other grounds. On balance, the principle 
off  the free flow- of goods (as enshrined in Art. 3Ü. ex 36 EC Treaty) outweighs the 
copyrightt owner's interest in preventing parallel imports. Here, copyright is 
limitedd externally, through the application of public Ian.4** 

4955 Giiibauli 2001. pp. 65-68. 
4966 On the relationship henveen European free trade (internal market) and intellectual property and 

thee legal basis of EC legislation in intellectual property, see Röttinger 2001. 
4977 In the Netherlands the Supreme Court first (implicitly) applied the exhaustion doctrine to 

copyrightt in the l,ces/>orn-fciiille case (HR 25 June 1952. |I952] NJ 95) and more clearly m 
Stcnua/FreeStcnua/Free Record Siiop (HR 20 November 1987 [1988] NJ 288): the EC.1 (after having applied 
thee "fust sale*  doctrine lo trademarks and patents earlier) first applied it to copyright in Memhrur, 
v,v, K-h'l (.joint cases ï?,X(i and 57/80. ECJ 20 January 1981), 119811 ECR 147. 

4988 The same goes lor restrictions on the use of intellectual propeny rights through competition law. 
especiallyy Arts. 81-82 (ex 85-86) EC Treaty (abuse of dominant position, etc.). 
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Thee trade-oriented elements of intellectual property are increasingly harmonised. 
Forr example, in the past decade the exhaustion principle has been harmonised 
throughh several EC Directives. It now no longer applies to the rental or lending of 
works.. Member states can no longer maintain universal exhaustion.499 In addition, 
thee Copyright Directive501 makes clear that the exhaustion principle only applies to 
copiess of works distributed on material carriers, not to on-line or other non-
materiall distribution of works. As more and more works and performances w i l l be 
distributedd not via tangible media but via telecommunication networks, the 
significancee of the exhaustion principle may gradually diminish. 

Ass this short overview illustrates, l imitations of copyright are founded in a diverse 
sett o f principles: and a given l imitation may be an expression o f several policies at 
once.. Some are based primari ly on practical considerations. More important are 
considerationss of democracy and fundamental freedoms, which just i fy l imitations 
o ff copyright. This latter category of exemptions is intimately connected to the goal 
o ff maintaining a meaningful public domain, that people can make use of and 
contributee to. not iust in the interest o f democracy but also to enable citizens to 
developp personally. The close connection between self-expression and personal 
autonomyy means that restrictions on free speech by intellectual property law 
shouldd be taken seriously.50' The need to maintain a public domain, especially by 
ensuringg that in the digital wor ld there are mandatory exemptions for private use. 
thee press and for educational and research use. is among the most hotly contested 
subjectss in intellectual property.5" 

O ff relatively small significance seem limitations that are inspired by concerns 
o ff economic organisation, i.e.. freedom of competit ion and free trade, despite the 
contentionn of some authors that intellectual property strongly reflects local 
economicc policies.50. The increased attention from consumer law advocates (and 
thee departments of national and European governments that deal wi th consumer 
protection)) for intellectual property issues is not mirrored in copyright law. 
Limitat ionss are more aimed at 'citizens* than at consumers. Where they do also 

4999 I.e.. the exhaustion principle only applies to copies first introduced inio the EC/EFTA market, not 
forr copies first distributed outside Europe. 

5000 Art. 4 Directive 2001/29/EC of 22 May 2001, OJ EC L 167/10. 

5011 See e.g., Austin 2001, p. 295 et seq. 
5022 The Dutch Commissi*' Auteursrecht 1998 advised the government that as direct relationships 

betweenn right owners and iend)-users are likely to increase in the digital environment, there is a 
needd to slrenghten the position of users in order to safeguard their traditional rights. Publishers arc 
off course not sympathetic to mandatory users' rights, see for instance Ekker 1999, pp. 33-34. who 
arguess thai direcl delivery of information to the user requires an increase in protection and no 
limitationss on the freedom of parties to set their own licence terms. 

5033 Locher 1993, pp.17-1 8. 
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addresss consumers (e.g.. copying for private use), they seem to be primarily 
inspiredd by practical considerations, not concern for the rights or position of the 
consumerss as such. Consumer groups do however -and rightlv so- take a keen 
mierestt in the effects of internationalisation of supph and consumption of 
informationn goods and sen ices/"4 They quite ardently promote the idea that the 
usee of information by consumers should be governed by their local (copyright) 
laww and that they should not he sued abroad for infringement of intellectual 
property.-0'" " 

5.66 Conclusions 

Thee primary objective of this Chapter was to identify the legal character and 
objectivess of copyright and related rights, with a view to determining which 
allocationn principles are most suitable. That exercise will be undertaken in Chapter 
6.. To conclude the current Chapter, some observations will be made on the 
differentt objectives of copyright and related rights, on their relative position and 
onn the allocation principles they seem to point to. 

Inn a traditional Savignian choice-of-law analysis, the technical-legal nature of 
copyrightt and related rights would be a relevant factor in the determination of a 
conflictt rule, as it shapes the nature of the legal relationship between the owner of 
intellectuall  property and third parties (users, intermediaries). The fact that 
copyrightt and related rights are. like corporeal property, absolute rights in objects 
thatt are opposable to all. begs the question whether intellectual property should 
nott be treated similarly to corporeal property. If it were to be. the issues of 
existence,, scope, duration of the intellectual property, as well as (initial) 
ownershipp and non-contractual aspects of transier. would be subject to the law of 
thee place where the intellectual property is located. 

Forr corporeal property, the principle of the closest connection is reflected in 
thee use of the si/us of the property (its physical location in space) as connecting 
factor.. However, for incorporeal property like copyright and related rights, this 
wouldd of necessity be a fictitious place. In addition, the moral rights dimension of 
copyrightt and performers' rights suggests that one may as well consider attributes 
off  the author or performer (notably habitual residence) as connecting factor. 

5044 On the probable negative efted of TRIPs on national consumer protection, see Mayer 1998. 
5055 See for instance the t onsumer Protect on Technology <www.cpiech.org> and the Transatlantic 

Consumerr Dialogue on the proposed Hague Convention on Jurisdiction clauses regarding 
intellectuall  property <-www.tacd.org> |last visited 1 November 20021. 
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Forr the identif ication of modern choice-of- law rules, what is more relevant than 
thee technical-legal character of copyright and related rights, are the principal 
policiess that underlie copyright and related rights. These policies or rationales, 
namelyy justice, uti l i ty and the protection o f authors and performers as weaker 
partiess vis-a-vis intermediaries (publishers, etc.), point towards different allocation 
principles. . 

Thee growing role of the uti l i tarian rationale for intellectual property goes hand 
inn hand wi th the commodif icat ion o f information goods and intellectual property 
rightss themselves. The economic rights, which in practice have always been more 
importantt than moral rights, have gained even more in importance. As the trade in 
informationn goods and the intellectual property has become almost as common as 
(cross-border)) trade in other commodities, one could argue that party autonomy 
andd the favour principle ( in its function of facil i tating the val idi ty of legal 
transactions)) deserve a bigger role. 

Inn Paragraph 5.4. it was concluded that the justice argument appears to be 
losingg ground to util itarian arguments, since the expansion of copyright and the 
introductionn of new related rights are based almost exclusively on ut i l i ty 
arguments.. That does not alter the fact that in most legislations ' justice' is and w i l l 
inn all l ikel ihood remain an important, i f not the most important rationale for 
copyrightt and performers* rights. The justice argument focuses on the reward of 
thee creator for intellectual labour done and on the bond between the spiritual 
' father'' and the work or performance to be respected (moral rights). A t first glance 
itt seems to have a natural ally in the method of functional allocation in its narrow 
meaning,, i.e., protecting the creative individual. 

However,, copyright and related right do not only have a protective function 
towardss authors and performers and their successors in tit le. These laws also have 
aa defensive function. The public domain is staked out by defining which 
intellectuall creations deserve protection and for how long and by prescribing 
whichh acts wi th regard to the work or performance are restricted,. This 
demarcationn is the result o f the particular balance of imerest that underlies each 
nationall intellectual property law. The economic and moral interests o f the right 
ownerr (justice argument), are weighed against the general interest in an optimal 
productionn and dissemination o f information goods (uti l i tarian or instrumental 
argument). . 

Theree seems to be no reason to regard a priori the protective function of 
copyrightt and related rights as more relevant than the defensive function where it 
concernss the existence, scope and duration of intellectual property, nor where it 
concernss the closely related issue of infringement. In other words, there seems to 
bee no immediate reason to use allocation principles (favour principle, functional 
allocation)) that reflect the creator's rather than the user's interests. 

Ass regards the l imitations on copyright and related rights, we have seen that 

thesee may result from long-standing local industry-practices, or be legislated for 

167 7 



CHAPTERR 5 

practica]]  purposes. The latter two do not warrant special consideration from the 
choice-of-laww perspective. 

However,, limitations ofien also reflect a refinement of the balance of the 
author'ss versus the public's interest. The more fundamental policies behind 
limitationss on copyright and related rights are freedom ol expression and freedom 
off  information. Together with the promotion of culture and knowledge, these 
reflectt the general interest as it is perceived locally. It is because of the public 
interestt dimension of their task that public libraries, research institutions, schools 
andd the press enjoy certain privileges. It is by no means the prime objective of 
copyrightt to protect these groups. Consequently, there seems to be no reason to 
takee into account the policies behind limitations as a separate factor in the 
determinationn of appropriate conflict rules. In other words: there is no need to 
iormulatee separate choice-of-law rules for infringement by certain groups of users. 

Consideringg that fundamental freedoms are involved, there is of course always 
thee possibility of using the public policy exception, or priority rules, in cases 
wheree the application of a more restrictive foreign copyright law is viewed as too 
gravee an assault on the forum's conception of freedom of speech. 
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Conflictt Rules for Modern Copyright and 
Relatedd Rights 

6.11 Introduction 

Thee centra) question to be answered in this Chapter is which allocation principles 
cann be regarded as best suited to govern different categories of copyright and 
relatedd rights issues. 

Inn Chapter 2 it has been set out that the most commonly used principle is that 
off  the closest connection in a factual/geographical sense. The increased wish to 
accommodatee substantive values in choice of law. has given rise to both functional 
allocationallocation and the favour principle. The fourth allocation principle is the long-
establishedd party autonomy, which has expanded to areas such as torts and 
succession,, after initially having been limited to contractual obligations. 

Inn a narrow sense. Junctional allocation3'"'  entails the use of connecting factors 
forr legal relationships whose corresponding areas of substantive law have as an 
importantt objective the protection of the structurally weaker party. One could, 
however,, also view functional allocation in a broader sense, namely as a principle 
thatt expresses the idea that when determining appropriate connecting factors, 
accountt is taken of the policies underlying the substantive private law. These 
policiess would not of necessity be limited to policies that aim to protect a weaker 
party. . 

Thee analysis of the rationale of copyright and related rights of Chapter 5 
revealedd that it is traditionally an important policy of intellectual property law to 
protectt creative persons such as authors and performers. This protective policy 
howeverr is limited mainly to issues relating to the transfer of rights, i.e.. the 

5066 'The term functional allocation in its narrow meaning is the equivalent of 'Schutzprinzip' in 
Germann choice of law. The Schutzprinzip is to be disinlguished trom the Schutzfand Prinzip 
familiarr from international copyright doctrine. The latter refers to the law of the country for whose 
territoryy intellectual property protection is sought. 
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inalienabilityy of certain claims, provisions that call for the interpretation of 
assignmentss in favour of the author, etc. It will be argued that given this protective 
functionn towards authors and performers, it is justified to subject the transfer of 
rightss by the initial owner to the principle of functional allocation in the narrow-
sense. . 

Ass for the policies that underlie copyright and related rights generally, it has 
beenn stated in the previous Chapier that two principal objectives can be discerned, 
namelyy justice and utility. On the one hand intellectual property serves justice by 
rewardingg the creative (or imestmg) person with authority over the use of his or 
herr creation. On the other hand eNclusive rights have an instrumental or utilitarian 
11 unction. By removing certain categories of information goods from the public 
domain,, the production and dissemination of information goods is stimulated. In 
addition,, exclusive rights in information allow for the market-mechanism to work 
inn this area. 

Itt is the instrumental function of copyright and related rights especially, that 
reflectss the public interest, in particular, the determination of the existence, scope 
andd duration of copyright and related rights. This will lead me to enquire if and 
howw functional allocation in the broader sense should play a role in choice of law 
forr these issues. 

Thee term 'favour principle", it is recalled, is used for two different types of 
conflictt rules. The first type, of which {he favor negotii is an example, rests on the 
ideaa that the connecting factors used should be conducive to the validity of a legal 
actt or relationship. The second type is based on the notion that the interests of one 
partyy in particular should be adxanced. Examples are the various choice-of-law 
ruless which are based on the idea that the choice between the laws of jurisdictions 
connectedd to the case should be made to the benefit of the victim of an unlawful 
act.5077 Another favour-based rule provides that the consumer as party to a contract 
shouldd always be able to invoke mandatory provisions of the law of the country in 
whichh he or she is habitually resident (Art. 5(2) Rome Convention 1980). 

Particularlyy in its second meaning, the favour principle could be used for the 
benefitt of authors and performers, especially as a correction on party autonomy in 
contractuall  relations involving the exploitation of intellectual property. In those 
relationships,, the author or performer will generally have the weaker bargaining 
positionn than the other party (publisher, producer). 

Thee suitability of each of the four allocation principles mentioned will be 
examinedd for the different categories of issues as were first distinguished in 
Chapterr 2: 
—— existence, scope and duration. 

5077 Art. 139 Swiss LDIP; Art. 6 Haüiie Convention on the Law Applicable to Products Liability 1972. 
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-- initial ownership. 
-- transfer, 
-- infringement. 
Existence,, scope and duration taken together define what exclusive rights in 
intellectuall  creations are. As they are intertwined, these issues will be treated 
togetherr for the purpose of identifying the appropriate allocation principle and its 
elaborationn in a conflict rule for what are best termed the proprietary- aspects of 
copyrightt and related rights (see Paragraph 6.2). If. for intellectual property, one 
weree to follow the common approach to characterising corporeal property issues. 
(initial)) ownership and various aspects of transfer (the assignability of rights, 
requirementss for assignment) would be treated as proprietary aspects, i.e.. they 
wouldd be governed by the same choice-of-law rules as existence, scope and 
durationn are. 

Inn this study, initial ownership is, however, treated separately from the issue of 
existence,, scope and duration of intellectual property. The reason is that the 
differencess in the allocation of exclusive rights as they are found in domestic 
intellectuall  property laws easily cause limping legal relationships, notably 
betweenn employees that create work and their employers, between authors or 
performerss that work on commission and their commissioners, as well as between 
co-contributors.. That makes the question of whether a single law should govern 
initiall  ownership even more pertinent than in case of the existence of intellectual 
propertyy (see Paragraph 6.3). 

Ass for the issue of transfer, this can involve the assignment of copyright or 
relatedd rights proper, or the granting of an (exclusive) exploitation licence. In the 
firstt case, the transferor loses all claims to at least the economic rights; in the 
latter,, the transferor/licensor remains copyright owner, but allows a certain use of 
thee protected subject-matter. In both cases, contractual obligations are involved, 
whichh have formal aspects (i.e.. whether a contract must be in writing) and 
substantivee aspects. The same is true for the proprietary aspects of assignment, 
i.e.,, which rights can be assigned is a question of substance: how rights must be 
assignedd is a question of form. The contractual and proprietary aspects of transfer 
wil ll  be treated in the same Paragraph, as provisions in the law of copyright 
contractss often apply to both assignment and licensing (Paragraph 6.4). 

Inn case of alleged infringement of copyright, the issue is whether an act 
constitutess infringement and what the legal consequences of the unlawful act are. 
Thee lawfulness or unlawfulness of an act of use of protected subject-matter can of 
coursee not be viewed separately from the question of whether exclusive rights in a 
workk or other intellectual creation (still) exist and what the scope of these rights is. 

Itt will be argued that this does not mean that the question of infringement must 
bee subjected in all its aspects to the same law that governs existence, scope and 
duration.. The case will be made that the balance of interest that underlies the 
existence,, scope and duration of domestic intellectual property rights should be 
upheldd bv letting the law of the place of use govern the matter of unlawfulness of 

171 1 



CHAPTERR h 

ann act of use. Since particularly in the digital environment, the use of copyrighted 
orr otherwise protected materials may take place in many places simultaneously, 
thee connecting factor, 'place of use', can lead to the identification of a multitude 
off  applicable laws. It will be submitted that the legal consequences of 
infringementt are best subjected to one single governing law (Paragraph 6.5). 

Thee analysis of the various allocation principles for the different issues 
mentionedd here will be concluded in Paragraph 6.6. with a recapitulation of the 
conflictt rules that are in my \ iew best used to solve choice-of-law questions in 
copyrightt and related rights. 

6.22 Existence. Scope and Duration 

6.2.11 CLOSEST CONNECTION 

Off  the four allocation principles, the principle of the closest connection may at 
firstt seem the obvious candidate to govern issues of existence, scope and duration 
off  copyright and related rights. The problem is how to determine this closest 
connection,, given the non-material and ubiquitous nature of the subject-matter of 
intellectuall  property rights. 

Sincee intellectual property is akin to corporeal property, it is tempting to treat 
thee two similarly for choice-of-law purposes. The lex rei suae, or law of the place 
wheree an object is situated, has a long history as the applicable law for property 
rightss in physical objects. In modern choice of law. the place where an object is 
situatedd is deemed to represent the country with which relations involving the 
propertyy have the closest connection, since the place where the object is. is where 
thee interests in it converge. 

Itt is. however, rightly observed that copyright cannot be likened to corporeal 
propertyy because of the moral rights component, which is more akin to personality 
rights.. As has been said above, another difference with corporeal property is the 
non-materiall  nature of copyright and the resulting inability to physically localise 
it . . 

Somee writers do not consider these problems insurmountable. We have seen in 
ourr discussion of the lex oriyinis in relation to the Berne Comention. that in the 
1930'ss Bartin proposed the use of the lex rei sitae for copyright. In his view, the 
situssitus of copyright was the place of first publication and consequently the law of 
thatt place should govern existence, ownership, scope, transfer and duration. 
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Moree than half a century later. Raynard also defended the lex rei sitae as the 
appropriatee conflict rule.5"" However, in his view intellectual property is located 
simultaneouslyy in every state, given the ubiquitous nature of the subject-matter. 
Unlikee Bartin's approach. Raynard's theory does not result in the identification of 
aa single governing law. which is to a large extent the charm of the lex rei sitae, as 
traditionallyy used.50" 

AA more attractive interpretation of the closest connection principle is given by 
Troller.. In his view, central to intellectual property is the interest of the author in 
hiss work on the one hand and the interests of third parties in the work, on the 
other.. The common ground of the author and the users is the work, which should 
thereforee be the focal point for the purpose of allocation. The place where the 
workk materialises, i.e.. where it is reproduced or communicated, is where the 
interestss of the author and third parties meet. This is where the centre of gravity of 
thee legal relationship between the owner and user of intellectual property is 
situated.situated. It is the law of the Schutzland or lex proiectionis. that should govern 
copyrightt issues in general.51" 

Trailer'ss additional defence of the lex proiectionis for the issue of existence is 
lesss convincing. He appears to assume that to determine whether an intellectual 
creationn is protected to begin with, it is compared to other objects. That 
comparisonn - to determine originality in the case of copyright, or novelty and 
inventivenesss in the case of patents- is typically made with locally produced 
works.. On that basis Troller concludes that 'Die tatbestandliche Basis des 
Feststellungsprozessess über den Bestand von Exklusivrechten ist somit 
überwiegendd in dem Land zu suchen. wo das Recht gelten soil...'.5" 

Despitee the differences in terminology, both Raynard and Troller ultimately 
locuss on the subject-matter of intellectual property and its (fictitious) location in 
reall  space. As both conclude that intellectual creations and therefore the rights in 
themm are located in a multitude of places simultaneously, the use of the closest 

5088 Raynard bases his analysis on the technical-legal character of copyright: its primary atttributes are 
thosee of an absolute right (droit reet. to be subjected to territorial allocation, i.e.. the lex rei sitae). 
Thee moral rights give copyright the characteristic of a droit personnel, to be subjected to the 
personall  law of the author. However. Ra\nard thinks the economic rights of the author should 
weighh more heavily in the determination of an appropriate connecting factor than the moral rights, 
whichh is why he prefers the lex rei sitae. See: Raynard 1990, p. 220 et seq. 

5099 The lex rei sitae becomes problematic in cases where corporeal property crosses borders, since 
thenn one must address the question to what extent a change of location makes another law 
applicable,, see Paragraph 4.1.2. note 279. 

5100 Approving: Mackensen 1965, pp. 61-63 
5111 Troller 1952, pp. 45-46. However, for patents the required novelty of the invention is as a rule 

judgedd against worldwide 'state of the art" (compare Art. 4(4) Dutch Patent Act 1995). To my 
knowledge,, in contemporary copyright, the 'originality" of a work is not judged solely against 
locallyy created works. Rather, local standards as to what constitutes originality may differ. 
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connectionn principle in a factual-geographical sense seems rather fruitless for 
issuess of existence, scope and duration. The alternative - focusing on the author or 
perlormerr rather than the work or performance- is not justif ied either. One can see 
how.. for instance, the habitual residence o f a creator testifies to a relationship 
betweenn creator, work and a country (in the sense that authors mav be influenced 
byy local culture, social and economic circumstances). However, that the act of 
creationn takes place somewhere does not make that necessarily the place that has 
thee closest connection to any riplu.s in the work. 

Anotherr problem wi th RaynarcTs technical approach is that the moral rights 
sidee o\~ intellectual property plays no role. The few authors who f ind that the lex 
originixoriginix expresses in some iorm or other the closest connection where the 
existencee of an exclusive right is concerned.M: do consider the personahlv-right 
aspectss of copyright, such as the bond between the author and the work and 
betweenn the author and the social or culiural environment in which the author 
creates. . 

Maybee the most serious objection to a choice-of- law approach such as that of 
Raynardd is that the function of copyright law is ignored. In my v iew the function 
off copyright and related rights is to be considered as more important for 
determiningg the appropriate applicable law than the legal form in which 
intellectuall property is moulded. I w i l l reiurn to this argument - that functional 
allocationn in the broad sense of the word is the most suitable allocation pr incip le-
afierr ha\ ing first explained why neither party autonomy, the favour principle nor 
functionall allocation in the common, narrow meaning o f the term are suitable 
allocationn principles for issues of existence, scope and duration. 

6.2.22 P A R T Y A U T O N O M V 

Ass has been said, the freedom of disposition to choose the applicable law plays a 
rolee pr imari ly in the area o f contractual obligations since it mirrors the freedom of 
dispositionn that parties to a contract ha\e in substantive law and allows parlies to 
ann international contract to attain legal certainty. Even though panv auionomv is 
alsoo on the rise in other areas such as torts and succession, it does not extend to 

5122 Siehr 1988, p. 25 favours the le.x ori'jinis lor existence and duration and mentions a number of 
(drainn statutes that use the place of first publication or nationality of the author as connecting 
taciorr lor the existence of rights (pp. 17-18). Koumantos has also defended the it.\ orii>iivs for 
existence.. Ulmer 1977, p. 481 notes that in l iench and Austrian drafts of private international law 
actss initially the le.x originis was proposed as conflict rule for intellectual property 
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propertyy interests.513 Substantive intellectual property law does not give interested 
parties,, whether it be the supposed right owner or user of information, any say in 
thee issue of whether and for how long an intellectual property right exists. For 
example,, even though a licensee may agree to recognise a licensor's claim to 
intellectuall  property, neither licensor nor licensee have influence on the actual 
existencee of such exclusive rights independently of the contractual relationship. 
Partyy autonomy therefore does not play a role in choice of law for existence, scope 
andd duration of copyright and related rights. 

6.2.33 FAVOUR PRINCIPLE 

Itt is submitted that like party autonomy, the favour principle has no role to play 
either,, since this principle is designed to further the interests of one party by 
selectingg from among a number of connected legal systems the most advantageous 
laww as applicable. Accepting the favour principle for the issue of existence of 
copyrightt or related rights in a work would result in applying the substantive law 
withh the most lenient criteria for protection -i f the author, performer or other right 
ownerr is to be the favoured person- or the law with the strictest criteria for 
protectionn of intellectual creations -if the user is allowed the best of several 
worlds.. Given that the existence, scope and duration reflect a balance of interests 
theree is no reason, a priori, to favour either right owner or user. 

6.2.44 FUNCTIONAL ALLOCATION IN THE NARROW SENSE (SCHUTZPRINZIP) 

Likee the favour principle. Junctional allocation in its normal narrow sense is 
scaredd towards protecting the interests of one party, although it does not go so far 
ass to offer better protection. It plays its part where a substantive area of law has 
thee protection of one party to a relationship as an important objective (e.g.. 
consumer,, employee). 

Copyrightt and related rights law protects right owners from many types of 
usess of their intellectual creations. From the perspective of functional allocation in 
thee narrow sense, the question is whether this justifies that the interests of the 
author,, performer, broadcaster or other right owner should dominate the choice of 
aa connecting factor for existence, scope and duration. If the answer is affirmative, 

5133 In exceptional cases, limited party auionomy is proposed, e.g.. where a proprietary aspect is 
closelyy related to contractual obligations (e.g.. under Dutch law: reservation of title in case of 
transferr of corporeal property, see note 89 in Paragraph 2.4.2). 
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thee right owner's habitual residence, principal place of business or a possible other 
connectingg lactor that reflects a close tie between a right owner and a country's 
laww should be used. 

itt would seem that there is no such justification to use such right-owner-
orientedd connecting factors rather than connecting factors that reflect the interests 
off  the user or of the public in general.514 The interests of the latter play an equally 
importantt role in the delineation of the subject-matter of intellectual property, of 
itss scope and duration. 

Ass Dinwoodie observes, with the utilitarian function of exclusive rights in 
informationn in mind, "numerous intellectual property concepts reflect underlying 
determinationss of the appropriate balance between encouraging competition and 
stimulatingg innovation.'515 From the local perspective, this balance is disturbed if 
thee question of whether information is protected is subjected to the law of the 
countryy of the (foreign) right owner, rather than to the local law of the place of 
use.. particularly ofcourse in countries that are net importers of information. 

6.2.55 FUNCTIONAL ALLOCATION IN THE BROAD SENSE 

Inn the preceding Paragraphs, it has been elaborated why the closest connection in a 
factual-geographicall  sense, party autonomy, the favour principle and functional 
allocationn in its narrow 'Schutzprinzip' meaning are not the appropriate allocation 
principless to employ for the issue of existence, scope and duration of copyright 
andd related rights. 

Neitherr of these principles aims to accommodate the general policies that 
underliee most domestic intellectual property law: i.e.. to stimulate the production 
andd dissemination of information and to do justice to the legitimate interests of 
thosee who create. Particularly the first policy, which corresponds to the utilitarian 
rationalee of intellectual property, has a strong public interest dimension where it 
concernss existence, scope and duration. 

Thee nature of information -it has no natural boundaries the way a physical 
objectt does, it is an inexhaustible source of input for new creations- poses an extra 
challengee for the balancing of the interests of the public and of creators. As Austin 
putss it: "Copyright law's contested character means that each society with a 

5144 i ompare the situation where the question whether a corporeal object is a ivs puhhea or individual 
propertyy would be governed by the law ol the habitual residence of the alleged individual owner. 

5155 Dinwoodie 2001a, p. 436. 
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copyrightt law system is required to struggle constantly with the issue of how 
copyrightt law can continue to serve the public good.'""1 

Wheree it concerns the existence of intellectual property rights, a comparison 
withh property in physical objects can clarify the importance of local standards. We 
havee come to find it self-evident that property exists in every physical object and 
thatt it is owned by an individual person or organisation.517 Likewise, private 
internationall  law assumes that all legal systems recognise the concept of perpetual 
propertvv of material objects and that every material object is ultimately owned by 
aa person or organisation. The question of whether there is (still) property, is hardly 
everr raised because we assume there is 

Forr intellectual property, the situation is less straightforward for a number of 
reasons.. Unlike physical objects, no law regards governs all intellectual 'objects' 
-whetherr it be a song, a story, an algorithm, a recipe or a set of measurements- as 
potentiall  subject-matter of intellectual property. "Notwithstanding the rapidly 
increasingg commodification of knowledge and information through new or 
expandedd intellectual property rights, it is difficult to imagine that these exclusive 
rightss will ever be as all-pervasive as they have become with regard to physical 
objects.. In addition, as has been said, their object will also always be more 
difficultt to delineate because of the nature of intellectual creations. 

Nationall  copyright laws differ as regards the type of creations that they aim to 
protect.. For example, formerly under Italian law. industrial design was not 
protectedd by copyright law but by design law only, whereas in the Netherlands, 
cumulativee protection was always possible. Software was considered 
copvrightablee subject-matter in some countries, while others did not protect it 
underr copyright. 

Onee could argue that not only at the European, but also at the international 
levell  there is ongoing harmonisation of laws with regard to the types of creations 
thatt are protected. For instance, databases and software have become protectable 
subject-matter,, under both the TRIPs Agreement and the WCT 1996. Even when 
ann intellectual creation belongs to a class of works that is generally regarded as 
protected,, however, the individual work must meet certain criteria to be protected. 
Nationall  laws also differ with regard to these criteria, such as the originality 
requirement,, the fixation requirement, the exclusion of government-produced 
documentss from intellectual property, etc. 

Ass we have seen in Chapter 5. in domestic law, the delineation of the subject-
matter,, i.e.. the criteria for existence, combined with the scope of rights and their 
durationn constitutes the result of a balancing of interests of the creator in 

5166 Austin 2000, p. 614. 
55 ] 7 A tew spots of 'commons" are left, such as the high seas and -more disputed- Antarctica. 
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control l ingg the use o f his or her work and those o f society in a public domain.'"* I f 
thiss balance is to be accommodated, one should al low the law of the place where 
ann intellectual creation is used to go\ern the question o f whether and which 
exclusivee rights exist in information. 

Onee could argue that the local balance of interests that has been struck at the 
placee of use would not be upset by the occasional application of foreign copyright 
law.. f r o m that perspective, there is no reason to apply the law of the country of 
use.. Howexer. in most countries the sheer volume o f use o f foreign works would 
resultt in the/a routine application oi' foreign copyright law. Cartoon characters are 
merchandisedd wor ldwide: other entertainment products, such as music, television 
seriess and f i lm have huge international audiences: software of certain suppliers is 
aa standard feature on computers across the globe: in the sciences, the major 
journalss cater to scientists all over the wor ld , etc. 

Ass a result, i f the confl ict rule lor existence, scope and duration were to be any 
otherr than the lex protect ionis - i .e. . the law o f the place where the intellectual 
creationn is used- there would not be sporadic, but continuous application o f 
intellectuall property law that is foreign to the place o f use.514 With the ever-
growingg economic and social importance o f information -as exemplif ied bv the 
muchh proclaimed expression that we live in an Information Society- the interest 
thatt societies have in upholding their local information pol icy wi l l only grow. 

6.33 Initial Ownership 

Unl ikee for the issue o f existence, scope and duration, all four allocation principles 
havee in my v iew a role to play where it concerns init ial ownership of copyright 
andd related rights. I wou ld suggest that functional allocation in the narrow sense 
shouldd be the leading principle, as this best corresponds wi th the objective o f 
copyrightt and related rights law in relation to rights allocation, namely to reward 
andd stnnulaie authors -part icularly the actual creators o f works - and performers. 
Thiss general solution w i l l be elaborated in Paragraph 6.3.1. 

511 X Subject-matter, scope and duration are in a considerable extent communicating vessels within any 
domesticc copyright law. For example, the required level of originality may be low in combination 
withh narrowly defined ' thin' protection, or the standards for protection of a work may be set 
higher,, bul once met. result in broad protection. Some non-original types of inlormation (e.g.. 
certainn photographs) may be protected, but lor a much shorter period of time than orginal works. 

5199 One could argue that i f the local balance ol mierest is so important, the lex Jon should be the 
applicablee law. not the le.x proieci ionis. However, i f the work in question is not used in the forum 
slate,, the forum lias no inierest in applying its own copyright law. 
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Inn case of works created by employees in the course of their duties, one could also 
usee the general solution of the creator's law. It will , however, be argued that it is 
moree appropriate to subject the question of rights allocation between employer 
andd employee to the law that go\ erns the employment contract. Under the rules of 
thee Rome Convention 1980. this means that party autonomy will serve as the 
primary77 allocation principle. Regardless of the law chosen, the employee will still 
bee able to invoke mandatory provisions of the law of the country where he or she 
works.. As we have seen before, the Rome Convention limits party autonomy by 
prescribingg the application of the favour principle to the benefit of the employee 
(seee Paragraph 6.3.3). 

Partyy autonomy can also be used to solve problems with identifying the initial 
ownerss of copyright in collective works. In case the co-creators of a work have not 
madee a choice of applicable law. the principle of the closest connection will have 
too serve as back-up solution (see Paragraph 6.3.2). 

6.3.11 THE CREATOR'S LAW: FUNCTIONAL ALLOCATION AS A GENERAL RULE 

Asaa rule, copyright is vesied in the actual creator of a work and performers" rights 
aree vesied in the performing artist. Domestic laws do. however, lend to deal 
differentlyy with the allocation of rights in case of works made for hire and works 
createdd by two or more co-contributors (e.g.. film). If one were to let the lex 
proteciionisproteciionis govern issues of initial ownership, the result would be legal 
uncertaintyy as to who qualifies as initial right owner. As we have seen in Chapter 
4.. the tendency in case-law and among scholars to use some form of the lex 
originisoriginis for initial ownership, is mainly inspired by the wish to avoid this legal 
uncertainty.52" " 

Inn my opinion, the move away from the lex protectionis towards a single 
governingg law is a development to be welcomed, as it could increase legal 
certaintyy and thereby facilitate the cross-border exploitation of works. However, 
theree is another, better reason not to use the lex proteciionis as the conflict rule for 
initiall  ownership, which lies in the central position of the author/performer in 
copyrightt and related rights law. 

Inn Chapter 3 we have seen that the author -in the sense of the creative natural 
person-- rather than publishers or printers, was at the centre of the first modern 
copyrightt laws of the 19th century. Consequently, it is traditionally the author as 
thee natural person who creates a work in whom copyright is vested, rather than the 

52(11 See. for instance. Ginsburg 1999. pp. 356-.157: Goldstein 2001. p. 103 et seq.: Schack 2000. p. 64; 
'lorremanss 2001, p. 75. Contra: Lucas 1998 at pt 45 et seq.; Quaedvliee 1997. p. 267. 
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personn or company that invests or is otherwise involved in the production of 
works.. This allocation o f rights is to dale the predominant norm in most copyright 
actss and has found its way in performer's rights as wel l . 

Nonetheless,, the expansion of intellectual property rights has seen an 
increasingg group o f beneficiaries that are often corporate entities. In the course of 
t ime,, record producers, broadcasting organisations, f i lm producers, database 
producerss and software manufacturers -a l l o f whom are typical ly legal rather than 
naturall persons- have come to benefit f rom exclusive rights in the information 
productss or services that they produce. We have seen that the rationale for the 
protectionn o f these producers is primarily a uti l i tarian one. i.e.. the allocation o f 
exclus i \ee rights serves as an incentive tor production. 

Onee wou ld expect that the increased importance o f the uti l i tarian rationale has 
ledd to an increase in the direct allocation o f exclusive rights to those who invest, 
producee or are otherwise instrumental in the creation o f information goods. 
However,, in cases where creative input is also required, direct allocation to 
producerss has remained the exception. Instead, the traditional rule that the person 
whoo actually does the creative work is invested wi th ownership remains 
dominant.521 1 

Ass a result, producers acquire intellectual property directly through allocation 
byy law only to a l imited extent. More often, they acquire rights indirectly, bv way 
o ff transfer o f rights f rom the actual creators or performers. 

Givenn the protective function o f the law o f copyright and related rights 
towardss the actual creator or performer, who are regarded as the weaker parties 
comparedd to other parties involved in the production and dissemination of works 
(producers,, publishers, etc.). in my view, functional allocation should be the 
guidingg principle for ini t ial ownership. That means the use of connecting factors 
l inkedd to the actual creator or performer, notably the habitual residence at the time 
thee work was created or the performance first delivered.522 

5211 h.g.. where it concerns software and databases as original - i .e., copyrighted- works, the allocation 
o11 exploitation rights to the employer rather than to the employee was prescribed by the EC's 
Softwaree Directive of 1992. The 19% Dai abase Directive does not, however, grant rights in 
copyrightedd databases directly to employers, but to employees (although Member Slates remain 
treee to provide that initial ownership tests with the employer, or that employees are presumed to 
havee transferred their rights to the employer) 

5222 If the author changes his or her habitual residence during the creation, the last habitual residence, 
i.e... the one at the time of completion of the work rather than the one at the beginning or in 
between,, seems the more appropriate connecting factor. Alternatively, one could use the country 
wheree most of the creative work took place as connecting factor. 
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63.1.63.1. J Identification of the Creator or Performer 

Thee connecting factor proposed above for initial ownership of copyright does not 
referr to the author. The term author is not a factual definition, but a legal one. 
Evenn though the term often coincides with, or denotes the actual creator.52"1 legal 
definitionss of who the 'author" of a work is or can be. do substantially differ. In 
somee countries -like Germany- the author must of necessity be a natural person, 
inn others like the Netherlands- it can be a legal person. Another example of 
differentt meanings of the term 'author' occurs with regard to film: under some 
lawss the producer of a film, rather than the creative contributors, is regarded as 
authorr or co-author and therefore initial (co-) right owner. 

Iff  one were to let initial ownership be governed by the author' s law. one 
wouldd first have to determine which law's definition of author should be used. The 
normall  solution to this type of problem is to decide who qualifies as the (co) 
authorr under the lex fori. Alternatively, the term could be given an autonomous 
interpretation.. However, as can be inferred from Chapter 3, copyright treaties are 
nott a satisfactory source for such a country-independent definition, since they do 
nott contain a dear definition of 'author" either. 

Byy referring to the actual creator of a work -which is a more factual 
definition-- the interpretation problem is reduced. More importantly, where the 
actuall  creator and another party (producer, investor, or any other entity that could 
underr some laws qualify as the author) each claim initial ownership, it allows for 
thee law of the actual creator to decide the issue. This solution -functional 
allocationn by reference to the actual creator- is in accordance with the objective of 
mostt copyright laws, which primarily seek to protect and reward actual creators. 

Ass long as the question is who owns the initial rights in a copyrighted work.524 

theree will always be a natural person who actually did the creative work involved 
-howeverr low the required standard of originality may be- and under the conflict 
rulee 1 propose, it would be the law of his or her habitual residence that decides 
whoo owns the copyright. The same is true for performers' rights, where it is the 
actuall  performer's place of habitual residence that should in my view serve as the 
connectingg factor. 

5233 Drexl stales that the Berne Convention is based on the idea of the author as a natural creative 
personn 2001; from Chapter 3 it may however be clear that the BC and other conventions contain 
noo clear definition of'author'. See also Seignette 1994, pp. 56-58. who points out that even if the 
normm is that the author is the natural person who created the work, it may still be difficult to 
dell  ermine who that person is. 

5244 Some copyright laws also grant rights in non-original creations (e.g., proiection of non-original 
writingss in the Netherlands, of non-original photography in Scandinavian countries), in which 
casee the habitual residence of the actual maker could be used as connecting factor. 
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Inn case two or more natural persons both claim to be the initial owner to the 
exclusionn of the other, while they do not share the same habitual residence, 
applicationn of the law of shared nationality5" is an option."6 If that does not yield 
onee applicable law either, the lex fori will have to be applied as a last resort.5:' 
Casess of co-authorship or co-performance will be addressed in Paragraph 6.3.2. 

6.3.1.26.3.1.2 Initial Ownership of Related Rights other than Performer's Rights 

Soo far. the locus has been on the role that functional allocation can play in the case 
off  intellectual property rights that are primarily vested in natural persons, i.e.. 
copyrightt and the rights of performing artists. For initial ownership of other 
relatedd rights, i.e.. those of record producers, broadcasting organisations and 
databasee producers, two questions must be answered. First, should functional 
allocationn -in the narrow meaning of protecting a structurally weaker party by its 
ownn law- also be the leading principle in these areas? One would think not. as 
unlikee in copyright and performers*  rights, the substantive law that deals with 
thesee other related rights does not really focus on the protection of actual makers 
(naturall  persons) as the ones deemed to be more deserving of initial ownership 
thann any corporate entities involved in the production and dissemination of 
protectedd subject-matter. 

Itt is the desire for legal certainty, to be achieved by the designation of a single 
laww to govern the issue of who is the initial owner of these related rights, that ma\ 
justifyy the use of the principal place of business"*  of producers and broadcasting 
organisationss as connecting factor. There are. of course, other connecting factors 
thatt can serve the same purpose: the place where a phonogram or broadcast was 
firstt recorded or transmitted, the place where a database was actually made. etc. 

Thee advantage of such connecting factors that are linked to the (creation or 
distributionn of) information goods or services rather than to its producers, is thai 

5255 If at least the persons involved have some connection to that country, other than the mere hond of 
nationality:: see note 534). 

5266 One could also give the parlies the opportunity to choose between the laws of either of their 
habituall  residences or the lex fori so as to settle their position. Chances are of course that they will 
nott agree on such a choice. The use of other connecting factors, such as the place of creation of 
thee work or the place of first publication, may be difficult to determine, especially in the digital 
environment. . 

5277 This is the solution used for divorce in the Dutch Het Conflictenrecht Echtscheiding (Act on the 
laww applicable to divorce). Sth. 1981. 06. In default of a choice by the spouses and in default of 
commonn nationality or habitual residence, the lex ton is the applicable law. 

5288 To the extent that the beneficiaries may also be natural persons, habitual residence is of course the 
otherr connecting factor to be used. 
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theyy provide a solution when different parties dispute each other's status as initial 
rightt owner. On the other hand these places may be di f f icul t to identify. More 
importantly,, they may be quite accidental, as is the case when, for example, a 
recordingg artist and the producer decide to record a phonogram abroad because the 
artistt has engagements for live concerts in the region, or the database producer 
decidess to tender the actual collection and processing o f data to a company in a 
low-wagee country. On the whole. I prefer the use o f the principal place o f business 
orr habitual residence as connecting factor. 

Thee second question to be answered is what def ini t ion o f database producer, 
phonogramm producer and broadcasting organisation should be used. 

6.3.1.36.3.1.3 Identification of the Record Producer, Database Producer or Broadcasting 
Organisation Organisation 

Ass was described in Chapter 3, phonogram producers and broadcasting 
organisationss are currently protected under the Rome Convention 1961. TRIPs 
19944 and the WPPT 1996. In the near future, broadcasting organisations may win 
additionall protection under a W1PO Broadcast Treaty, whi le perhaps in the long-
run,, producers o f (and performers in) audiovisual works and database producers 
mayy also be protected under their ' own ' treaty (see Paragraph 3.4.3). To determine 
thee applicable law. the definit ions as laid down in these treaties may be used. if. 
thatt is. they prove to be suitable for the purpose. 

Broadcastingg organisations typically are corporate or other legal entities, 
whereass a record producer may be a natural person or a legal person. The Rome 
Conventionn does not contain a definit ion o f 'broadcasting organisation'. In the 
negotiationss on a W1PO Broadcast Treaty, it has been proposed that: 

'"broadcastingg organization" means the body authorized by any Contracting 
Partyy that is capable of emitting sound or visual signals, or both, in such a way 
thatt thev may be perceived by a number of receiving individuals: the 
authorizedd entity that engages in cable distribution is also a "broadcasting 
organizationn . 

Sincee the debate on the definitions of broadcasting and broadcasting organisations 
iss ongoing, it would be premature to use the above definit ion o f broadcasting 
organisationn for the purpose o f determining the applicable law to initial ownership 
o ff broadcasting rights. Consequent]), i f two parties disagree as to who is the 
broadcasiincc organisation, the courts w i l l have to revert to a definit ion under the 

5299 W1PO 2002. Art. 2. 
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lexlex fori, f o r example, under Dutch law. a broadcasting organisation is the entit\ 
thatt provides*''" television or radio programmes and airs them (or has them aired) 
underr its own responsibil i ty (Ar t . 1(e) Neighbouring Rights Act) . 

Too determine who the record producer is. the definit ions of the Rome 
Conventionn 1961. Geneva Convention 1971 and WPPT 1996 could be considered. 
Underr the Rome Convention 1961. Ar t ic le 3(c). the phonogram producer is the 
naturall or legal person who first registers'-'1 the sound (similar ly: Ar t . 1(b) Geneva 
Conventionn 1971). Ar t ic le 2(d) WPPT provides that the producer is the person or 
legall entity taking the ini t iat ive and having the responsibil ity for the first f ixat ion 
o ff sounds of a performance or other sounds, or the representation of sounds." : 

Sincee the WPPT is in a sense an "update" of the Rome Convention 1961. its 
def ini t ionn ol producer, wh ich is more specific than the one contained in the Rome 
Conventionn 1961. is to be preferred. 

A tt the global level, database producers do not have related rights in databases 
(i.e... specific neighbouring rights apart f rom copyright), but in the E U . ihev do 
enjoyy protection in their capacity as producers. According the Database 
D i rec t i ve . ' "" the producer o f the database is the entity who takes the init iat ive to 
makee the database and bears the financial risks o f the investments necessarv for 
production.. The EU countries, at least, could use this def ini t ion for the 
determinationn of init ial ownership of related rights in databases. 

Thee alternative to using the definitions in international agreements, is to leave 
itt to the domestic intellectual property law o f either the lex fori or the lex causae 
(i.e... the law applicable to the issue o f init ial ownership) to decide who is the 
producer.. Parties could o f course be al lowed to choose the applicable law in case 
theyy dispute each other's ownership claims, but it no choice can be agreed upon, a 
solutionn is stil l required. 

Inn case ol a dispute between two parties who contest each other's status as 
producer,, the lex causae can only be determined when the parties are l rom the 
samee country. I f they are f rom di f ie rent countries wi th the same definit ions in 
theirr substantive law. it does not matter which o f the two laws is applied since 
theyy wi l l yield the same result. I f the intellectual property laws o f the countries in 
whichh the parties have their habitual residence or principal place o f business 

5300 The Dutch word used is 'verzorgen". 

5311 More accurately, the person under whose I creative) control the recording takes place, the sound-
technicianss thai take care of the actual recording are not the record producer. 

5322 This definition has similar elements (initiative, organisation | as that of the database producer, loi 
purposess ot the sui yrnerix protection of databases under the Database Directive %'9 'h ( of 11 
Marchh 1996. Recital 41 and Anicle 1. 

5333 Article 7(1 ] in combination with Recital 41 Database Directive. 
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containn different definitions of who the producer is. the lex causae cannot be 
determined.. The lex fori will then have to bring relief. 

Thee disadvantage of using the lex fori is that it presupposes that a legal dispute 
iss brought before a court. However, if there is no definition available in 
internationall  instruments and the laws of the habitual residences or principal 
placess of business of the parties invoked yield different results, the lex 1 oh will 
havee to do. This is. of course, a rather make-shift and not very elegant solution, 
butt it is not an uncommon one in choice of law. 

63.],463.],4 Summon' 

Too summarise the main solutions offered so far: initial ownership of copyright and 
performers""  rights is to be subjected to functional allocation in the narrow sense 
byy using the habitual residence of the actual creator or performer (i.e.. the natural 
person)) as connecting factor. 

Initiall  ownership of rights in broadcasts, phonograms and databases is not 
subjectedd to functional allocation. However, both the cross-border dissemination 
off  information goods and services and the trade in intellectual property rights 
themselvess would benefit from the legal certainty that a single governing law can 
bring.. It is therefore proposed that the matter of initial ownership of related rights 
otherr than those of performers is also subjected to the law of the country where the 
broadcastingg organisation or producer habitually resides or has its principal place 
off  business. 

Thee solutions offered here do not work in cases of co-operation between 
creators,, performers or producers from dilierent countries. An alternative solution 
mustt be found for such collective works and performances. Also, the relationship 
betweenn employer and employee with regard to ownership of rights in works 
createdd in the course of an employee's duties deserves special attention. These 
issuess will be dealt with next. 

6.3.22 COLLECTIVE WORKS 

Thee creator's law is no answer to the choice-of-law problem in cases of multi-
authorship,, or for performances with more than one performer, unless of course all 
creatorss or performers involved share the same habitual residence.5"14 Likewise. 

5344 Ahematively. common nationality could he used as connecting factor if there is no common 
habituall  residence. However, there should be a meaningful connection between the creator and the 
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whenn producers or broadcasting organisations from different countries cooperate, 
onee cannot determine which law governs the initial ownership of the intellectual 
propert\'' by looking at the habitual residence or principal place of business. As the 
co-operatorss are not located in the same country, these connecting factors point to 
differentt laws, not to a single law. To arrive at the identification of one single law. 
wee must therefore look for another solution. 

Wheree copyright in works created by co-creators from different countries is 
concerned,, it seems logical to make a choice between the various creators' laws 
involved.. Who the co-creators are. is a matter of fact not law. so it should not be 
tooo difficult to determine which persons and therefore which laws, are to be 
considered.5'"'' The same is true for co-performers. 

6.3.2.6.3.2. J Parry Autonomy 

Thee choice between laws can be made objectively, but also subjectively, by giving 
thee co-creators the opportunity to decide jointly which law governs the allocation 
off  rights in the work they helped to create. The justification for leaving the choice 
too the co-creators is that the idea behind the use of a creator-oriented connecting 
factorr for issues of initial ownership is to protect their interests to begin with. One 
mayy assume that by choosing the applicable law themselves, the co-creators can 
takee care of their interests at least as well as the legislator can bv providing an 
objectivee conflict rule. 

Nott unimportant either is that part}  autonomy provides legal certaintv and 
predictabilityy for the co-contributors. From that perspective, it can be argued that 
theyy should also be allowed to opt for a -neutral' law. rather than for one of the 
lawss of their habitual residences or principal places of business. Such a choice 
wouldd not affect the rights of third parties, but only determine the respective 
positionss of the co-creators involved. The same solution is proposed for 
performers**  rights and other related rights. 

countryy of which he or she is a national. Such a connection could be lacking if a writer has lorn: 
beenn in exile, or a performer has never lived in the country of which she is a national. In practice, 
thee relevance ol nationality as connecting factor will be limited, as it is not that likelv that co-
contributorss who do not share a habitual residence, do share the same nationality. 

5355 As we have argued above that the actual creators (in case of copyright) and performers should be 
thee point of departure, these are also the parties to consider in case of collective works, rather than 
thee corporate entities that may under some laws ha\e a claim to initial ownership, for instance 
becausee they commissioned a work. For the relationship between employer and employee, see 
ParagraphParagraph 6.3.3). 
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6.3.2.26.3.2.2 Applicable Law in Default of a Choice by Co-Contributors 

Itt is. of course, quite conceivable that the co-contributors would not agree on the 
applicablee law. In default of a choice, the question of initial ownership may best 
answeredd by using a semi-open conflict rule, bearing in mind the protective 
functionn of copyright law towards actual creators.5'6 Such a rule would prescribe 
thatt the law of the country with the closest connection to the case should govern 
thee ownership question and list connecting factors that may be considered in 
searchh of that closest connection. 

Thesee factors could, for instance, be based on the relative creative input of the 
co-contributors,, or more neutrally, on majority characteristics. In the first case, the 
factt that someone is a primary creative contributor or the initiator of the work 
suggestss that his or her habitual residence should be given more weight than that 
off  contributors with less (creative) input. In the latter case, if a (considerable) 
majoritvv of the contributors share the same habitual residence, this can be viewed 
ass indicative of a close connection. If the parties have made a more or less equal 
contribution,, or if there is no majority habitual residence, the (principal) place of 
creationn may serve as an alternative. For ownership of performers' rights, a similar 
rulee could be used. 

Inn case of other related rights, the habitual residence or principal place of 
businesss of the majority is a potential connecting factor. Factors that could equally 
bee considered as equivalent to the place of creation for copyright are: the place 
fromm where a broadcast was first transmitted, a phonogram recorded, or a database 
created.. Instead of the relative creative input, for broadcasting, phonograms and 
databases,, the relative organisational and financial input of the co-producers may-
bee seen as indicative of the closeness of the connection of the law of the country in 
whichh they have their principal place of business or habitual residence. 

Onee drawback of using a semi-open conflict rule as described above is that it 
leavess a measure of legal uncertainty. It does not provide for much predictability 
ass to the applicable law. If one considers the alternatives, however, these do not 
appearr to be ideal either. 

Thee classic territorial or lex protections approach, for instance, entails at least 
ass much uncertainty. This is not caused by uncertainty as to which law is 
applicablee -in principle, all of the world's intellectual property laws are- but in 
whatt the outcome of the simultaneous application of them would be. With respect 
too the same work, a co-contributor may be regarded as initial co-owner in one 
country,, but not in the next. This causes limping legal relationships among co-

5366 A conflict rule based on functional allocation in tine narrow sense would not work here, since it is 
aimedd at determining the creator's law. The problem that needs addressing here is what to do 
whenn there are various creators' laws involved 
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contributors.. )t also means that a chain-of-title cannot be traced back to one single 
law.. but can end in as many applicable laws as there are countries that recognise 
ann intellectual property right in a work, hor the transfer of intellectual propertx 
laterr on in the exploitation chain, this yields uncertainty as to the validity of title. 

Insteadd of a semi-open conflict rule, one could also opt for a hard-and-fast 
rule,, for instance, the law applicable to initial ownership in collective works is thai 
off  the country in which the work was created, or first published. The problem with 
suchh connecting factors -apart from the tact that the places they point to may be 
difficul tt to determine- is that they do not necessarily lead to the identification of a 
laww with a significant relationship to the case. As was elaborated in Chapter 2. the 
usee of hard-and-fast conflict rules is at odds with modern ideas on the role of 
choicee of law. 

Alll  in all. a semi-open conflict rule that leads to identification of a single 
governingg law has my preference over a hard-and-fast rule that does the same and 
overr a rule such as the lex protect ionis which can easily cause limping legal 
relationshipss between co-contributors. 

6.3.33 WORKS CREATED BY EMPLOYEES 

Inn Chapter 5. it has been stated that intellectual creations are increasingly made b\ 
employeess in the course of their duties. Few domestic laws have a general work-
for-hiree clause that attributes copyright to the employer -such as Art. 7 of the 
Dutchh Copyright Act and Section 11(2) of the UK Copyright. Designs and Patents 
Act-- or to emplover and commissioner alike, such as Sections 101 and 201(b) of 
thee USCA.5" 

Lesss far-reaching than the outright allocation of rights are the legal 
presumptionss that the employer has an (exclusive) licence to exploit the work or 
performancee created by employees. The Dutch Wet Naburige Rechten (WNR). for 
instance,, contains an extensive clause on the rights of employers, who are entitled 
too exercise the performer's economic rights if parties have an agreement to thai 
effect,, or if it follows from the nature of the employment contract, from 
conventionn or standards of equity and fairness (Art. 3 WNR).53* 

5377 E.g.. in German law copyright is inalienable, but the Courts have accepted that the employer is 
presumedd to have been given the rights necessary for business purposes, unless there is an express 
agreementt to the contrary. See Seignette 1994, p. 34. 

5388 An. 38(1) Austrian Copyright Act provides thai lor films, the exploitation rights rest with tlu 
producer.. An. 79 German Copyright Act provides that the employer owns the exploitation rights 
inn performances made in the context of an employment or service contract. 
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Lawss that do not contain a general work-for-hire clause or presumption with 
regardd to the employer's rights may contain specific provisions for certain 
categoriess of works such as film or software. Such provisions often lay down a 
(oftenn rebuttable) presumption that the employer or producer owns the economic 
rights. . 

Inn EU legislation, to grant initial ownership to the employee is the preferred 
methodd of rights allocation.534 Even the introduction of legal presumptions of 
transferr which enable the employer to exploit the intellectual property in the work 
off  employees is controversial. The 1991 Software Directive is an exception as it 
providess in Article 2(3) that 'Where a computer program is created by an 
employeee in the execution of his duties or following the instructions given by his 
employer,, the employer exclusively shall be entitled to exercise all economic 
rightss in the program so created, unless otherwise provided by contract.'54'1 

AA few years later such agreement in favour of the employer could not be 
reachedd again for copyright in databases.54' The 1996 Database Directive does 
howeverr (in Recital 29). make clear that 'nothing in this Directive prevents 
Memberr States from stipulating in their legislation that ... the employer 
exclusivelyy shall be entitled to exercise all economic rights in the database...,54-
Accordingg to Article 4(1) the creator of a database is the natural person or persons 
thatt makes the database, or , if the law of a Member State so allows, the legal 
personn that the law of the Member state designates as right owner. 

Att the European level then, there is no real trend towards granting initial 
ownershipp of intellectual property rights to the employer rather than to the 
emplovee.5433 It could be argued that the creator's law as proposed above should 
thereforee also be used for situations where protected subject-matter is created by 

5399 See Spoor & Verkade 1993 at nr. 27 for a discussion of legal theories behind the employer (and 
legall  persons in general) as authors/creators. Id. Seignette 1994 and Nimmer & Nimmer 2001. ai 
§1.06).. On the relationship between intellectual property law and labour law, especially where it 
concernss financial interests, see Quaedvlieg 1999 and 2002. 

5400 Implemented in e.g.. An. 59 Danish Copyright Act. Art. LI 13-9 French Intellectual Property 
Code.. Art. 40a Austrian Copyright Act, Art. 69b German Copyright act. Art. 14(3) Portuguese 
Copyrightt Act. 

5411 The sui-generis right in databases (Sec. HI Database Directive) is vested directly in the database 
producer,, which will often be a corporate entity. 

5422 In the Netherlands, the normal copyright rules concerning ownership apply to databases protected 
underr copyright, i.e.. the employer is regarded as author of a database that is created by employees 
inn the course of their duties (Art. 7 Aw). For databases protected under the sui generis regime, the 
producer,, i.e.. the (legal) person who bears the risk of investment, owns the exclusive rights (An 
l(l)bDw) . . 

5433 Guibault & Hugenholtz 2002, pp. 25-26 conclude that there "seems to be a growing tendency at 
thee European level to recognise, either statutorily or judicially, the existence of the presumption of 
ownershipp in favour of the employee...'. 
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employees.. After all. the employees and not the corporate entity that employs 
themm deliver the cream e performance. The law of the habitual residence of the 
employee/creatorr then governs the question of (initial) rights allocation between 
employerr or employee. 

However,, the employee's duties -including the creation of information that is 
potentiallyy the subject-matter of intellectual property- are embedded in the 
broaderr labour relationship of employer and employee. It can therefore be 
maintainedd that the question of who owns any exclusive rights in the work mav as 
welll  be subjected to the law that governs this labour relationship, i.e.. to the law 
thatt governs the employment contract/44 We have seen that for employment 
contractss the Rome Convention 1980 provides -apart from a choice by parties- foi 
functionall  allocation, i.e.. the law that governs the employment contract is the law 
off  the country where the employee habitually works. 

6.3.3.16.3.3.1 Accessory Allocation to the Employment Contract 

Accessoryy allocation to the employment contract means that initial ownership of 
workss created by employees is subjected to functional allocation, not bv reference 
too the creator as such, but by reference to the creator in his or her capacity as 
employee.. In practice, the country of habitual residence of the employee will , of 
course,, also be the place of work, as is the case with, for instance, the manv Indian 
softwaree developers that work in Silicon Valley firms.M? From that perspective, 
bothh connecting factors point towards the same law. 

Thee situation will be different if there is no habitual place of work. For such 
'mobile'' employees.M<1 the Rome Convention provides in Article 6{2b) that the 
employmentt contract is governed by *the law of the country in which the place of 
businesss through which [the employee] was engaged is situated: unless it appears 

5444 In favour ol accessory allocation, among others: Birk 1985. p. 6; De Boer 1977, p. 692: Brem 
1987,, p. 65: kiwceil & 'lorremans 1998, p. 515: Katzenberger 1995, p. 252: Mankowski 1999, p 
522;; Ulmer 1978. p. 38 el seq.. 99-100. Contra: Quaedvlieg 1997. p. 263. if there is no real 
consensuss between employer and employee as to the applicable law. 

5455 The Economist (21 April 2001) actually describes Indian engineers and scientists as the back-bone 
off  Silicon Valley's worklorce. 

5466 Incidental work carried out elsewhere does not make an employee mobile in the sense of An. 
6(2b)) Rome Convention. Exactly when there is no longer a place of habitual work is unclear. In 
thee Weber case, the ECJ ruled that if an employee works in various places, the place where the 
employeee habitually works is the place where the employee fulfil s the most important part of his 
dutiess towards the employer IHCJ 27 February 2002. case C-37'OO. [2002] ECR 1-2013). As this 
rulingg pertained to the habitual place of work for issues of jurisdiction under the Brussels 
Convention,, one should he cautious as regards its extension to applicable law issues. 
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fromm the circumstances as a whole that the contract is more closely connected with 
anotherr country, in which case the contract shall be governed by the law of thai 
country." " 

Appliedd to our area, this Article means, for instance, that performing artists 
whoo do not do most of their performing in one country, can invoke the provisions 
onn initial ownership of performer's rights of the law of the country where the 
companyy that employs them has its principal place of business, unless having 
consideredd all circumstances, the law of another country is more closely 
connected. . 

6.3.3.26.3.3.2 Favour-Restricied Choice by Parties 

Thee primary reason to subject the initial ownership question to the law of the 
employmentt contract is that the creative activities of the author or performer are 
embeddedd in labour relations. Another reason is that (written) employment 
contracts,, or any collective labour agreements'4' to which the contract refers, often 
containn provisions on intellectual property. If the material validity of the 
intellectuall  property clauses and their interpretation are subjected to the law of the 
contract,, whereas the initial ownership question is governed by another law. it 
mayy become difficult to assess which prerogatives with regard to intellectual 
propertyy lie with the employer or employee.541. 

Thee drawback of treating initial ownership as an issue accessory to an 
employmentt contract, is that in contract law there is a large measure of freedom of 
dispositionn to choose the applicable law. Since the terms of an employment 
contractt are usually stipulated by the employer, a choice for an employer-friendh 
intellectuall  property law is easily made. However, the favour principle could 
alwayss be used to restrict the freedom of disposition. In that case, a choice of the 
applicablee law by the parties cannot have for effect that the employee-creator loses 
thee protection of the mandatory provisions of the copyright or related rights law o1 
thee country where he or she habitually works. 

5477 On collective labour agreements and intellectual property, see Birk 1985. 
5488 Locher 1993, p. 49 el seq. notes that provisions on ownership and transfer in national copyright 

actss tend to proieci the author, but that subjecting them to the lex protectionis leads to ;• 
fragmentationn thai easily becomes detrimental to the creator's interest. He suggests that the 
divisionn of rights between employer and employee, commissioner and commissionee. is governed 
byy the employment or commission contract, including the question of which rights are 
transferable. . 
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Articlee 6(1) of the Rome Convention 1980 provides as much for employment 
contracts.54^^ As it stands, this Article probably applies at best to provisions in 
intellectuall  property law that pertain specifically to employer-employee relations. 
Suchh provisions can be said to belong to the realm of labour law addressed bv 
Articlee 6.550 

Thee question is whether the intellectual property law's general provisions on 
initiall  ownership can also be invoked by the employee under the Rome 
Convention.. If not. the effect of the favour principle correction is largely annulled, 
becausee those laws that contain special provisions on works made-for-hire or 
presumptionss of ownership with respect to rights in works created bv emplovees. 
usuallyy do so to the advantage of the employer. Laws without any special 
provisionn will be based on the idea that the employee is the initial owner. Another 
reasonn to allow employees to invoke the totality of provisions on initial ownership 
andd employer-employee relations in substantive intellectual property law, lies in 
thee fact that these general and specific provisions are related. 

Inn sum. it is the protective function of copyright and related rights law towards 
actuall  creators and performers, combined with the fact that the creative work of 
employeess is embedded in their labour relationship with the employer, that 
warrantss accessory allocation of the initial ownership issue to the law that governs 
thee employment contract. 

Thee Rome Convention's functional allocation principle (Art. 6(2)) as used to 
objectivelyy determine the applicable law to employment contracts should in my 
vieww extend to the provisions of intellectual property law that determine the 
respectivee position of employee and employer where ownership is concerned. The 
samee goes for the favour principle (Art. 6(1)) that serves as a restriction to the 
freedomm of employer and employee to determine the applicable law, to the benefit 
off  the employee. 

5499 De Boer 1996b ai p. 370 is critical of the fact that the favour principle leads to discrimination of 
employeess within the same country: those that are in an international lahour relation can invoke 
thee protection of the law applicable to the contract as well as their own law. whichever is more 
advantageous.. Strikwerda 1993, p. 552 et seq. regards An. 6(1) Rome Convention as an 
expressionn of functional allocation rather than of the favour principle. The text of Art. 6(1) and the 
explanatoryy report by Giuiiano & Lagarde imply the favour principle. 

5500 From Giuiiano & Lagarde's report on the Rome Convention it is not clear exactly which 
mandatoryy rules are covered by Paragraph 2 of Anicle 6. It seems one may interpret the provision 
broadly,, as it applies not only to the law of labour contracts, but also to for instance standards of 
safetyy and hygiene (see Giuiiano & Lagarde 1980. comment on Art. 6(2)). 
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6.44 Transfer of Copyright and Related Rights 

Thee three predominant types of transfer of copyright and related rights are b\ 
succession.5511 by assignment, or by licence. In case of assignment of intellectual 
property,, the property interests pass from the right owner to the acquirer 
Consequently,, the transferor loses all claims on the rights assigned and the 
transfereee becomes the new owner of the copyright or other right assigned. As 
intellectuall  property such as copyright consists of a bundle of prerogatives, it can 
bee assigned in whole or in part. The assignment may not only be limited to certain 
rights,, such as the right to communicate a work to the public, it can also be 
restrictedd to certain territories. 

Insteadd of assigning intellectual property, the right owner can also grant 
anotherr party a licence to exercise all or part of the rights, in which case the 
propertyy interests remain with the copyright or related rights owner. Such an 
exploitationn licence may also pertain to certain forms of exploitation only or to all 
formss (e.g., print publishing, electronic publishing, broadcasting, making 
translationss or other adaptations, etc.). It may or may not be limited in time. 
Exploitationn rights can be licensed for certain (geographical) markets or for 
worldwidee use. The authorisation to use the intellectual property can be 
accompaniedd by a power of attorney to enforce intellectual property vis-a-vis third 
parties.552 2 

Itt may be clear that for all practical purposes, an assignment can differ very 
littl ee from a licence.55' In its broadest form, the exclusive exploitation licence has 
ann almost similar effect as a complete assignment of the intellectual property 
itself.5544 From a choice-of-law point of view, however, the differences are 
substantial. . 

Copyrightt and related rights licences fall completely within the scope of the 
Romee Convention 1980. whereas an assignment of copyright is only subjected to 
thee rules of the Rome Convention for its contractual aspects. For these contractual 
aspects,, whether il concerns formal validity of the assignment contract or of the 
licence,, the material validity, the construction of the mutual rights and obligations, 
thee effects of non-performance, etc.. the Rome Convention lays down various 
choice-of-laww rules. 

5511 Aspects of succession will not be considered here: see Paragraph 1.2.3. 
5522 National laws difler with respect to whether a licencee has standing to sue for copyright 

infringement,, can sequester infringing copies independently trom the copyright owner, etc. 
5533 Fawcett & Torremans 1998, p. 572. 
5544 Guibault & Hugenholtz 2002, pp. 29-30. 
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Thee proprietary aspects of transfer, such as the questions o f whether the copyright 
iss assignahle and how the assignment is effectuated, are gov erned by the copyright 
statute.. Proprietary aspects are generally held to be governed bv the lex 
protections,protections, wh ich, as has been elaborated in Paragraph 6.2. is the appropriate 
confl ictt rule for existence, scope and duration. 

Fromm the choice-of- law perspective, a distinction must be made not onh 
betweenn contractual aspects of transfer and proprietary aspects. In addit ion, for 
bothh issues one should distinguish questions o f substance from questions o f form. 
Inn the next Paragraphs, contracts {both licences and contracts of assignment) w i l l 
hee discussed first (Paragraph 6.4.1). wherebv contractual aspects are subdivided 
intoo material and formal aspects. The proprietary aspects of assignment, both as 
regardss substance and form, w i l l be discussed in Paragraph 6.4.2. 

Ass to the respective role of the four allocation principles, for contractual 
aspectss it w i l l be argued that the rules of the Rome Convention 1980 are to a large 
extentt adequate for copyright licences and assignments. Since the predominant 
allocationn principles used in the Rome Convention 'are parry autonomy and the 
principleprinciple of the closesi connection - inc luding its characteristic performance 
cr i te r ion-- these w i l l also be central to intellectual property contracts and the 
contractuall aspects of assignment. 

Givenn the protective streak that domestic copyright and related rights law have 
towardss authors (i.e.. actual creators) and performers, two alternatives to the Rome 
Convention'ss rules w i l l be proposed. The first concerns the introduction of the 
possibi l i tyy for creators and performers to invoke the mandatory provisions o f the 
laww of their home-country where it concerns the formal val idi ty o f a contract b\ 
wh ichh the initial owner transfers rights. The second deviation f rom the Rome 
Convention'ss rules which I w i l l propose, concerns a similar creator/performer-
oriented./<yvo7//--restrictionn to the freedom of parties to choose the applicable law 
inn the case of contracts in which the init ial owner transfers rights, as well as a 
favour-basedd correction in cases of objective allocation. 

Wheree the proprietary aspects o f an assignment of rights are concerned, such 
ass the question which rights are assignable and how assignment is to be effected, it 
w i l ll be proposed that these issues are not subjected to the lex protectionis as the 
laww applicable to substantive copyright, but instead that they be subjected to the 
laww of the contract of assignment. Because o f this accessor) allocation, the favour 
restrictionn for the benefit o f creators and performers w i l l also govern the 
proprietaryy aspects of transfer by the initial owner. As it concerns both contractual 
andd proprietary aspects, the proposed favour restriction w i l l be discussed 
separatelyy in Paragraph 6.4.3. 
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6.4.11 CONTRACTUAL ASPECTS OF TRANSFER THROUGH EXPLOITATION LICENCES 

ORR ASSIGNMENT 

Ass has been said above, the choice-of-law rules for contractual obligations of the 
Romee Convention are primarily based on the principle of the closest connection 
andd on party autonorm . 

Inn default of a choice by parties. Article 4(1) provides that the contract it 
governedd bv the law of the country most closely connected. Articles 4(2) through 
(4)) contain a number of presumptions for different types of contracts as to which 
laww is most closely connected. Of these, the characteristic-performance criterion 
off  Article 4(2) is the only relevant one for intellectual property contracts. 

Thee characteristic performance is not the definitive connecting factor: if it 
appearss from the totality of the circumstances that the contract is more closely 
connectedd with another law. that law must be applied (Art. 4(5) Rome 
Convention).. If no characteristic performance can be determined, one must revert 
too interpretation of the open 'closest connection' criterion. The characteristic 
performancee criterion has met with substantial criticism. In many cases, it proves 
difficultt to apply to intellectual property contracts. 1 will discuss these problems 
afterr the role of party autonomy and the issues of validity of the contract have 
beenn addressed. 

6.4.1.16.4.1.1 Party- Autonomy 

Underr Article 3 Rome Convention 1980, parties to a contract are free to choose 
thee applicable law. However, if all elements of the relationship are connected to 
onee country and the parties make a choice of foreign law. this choice does not set 
asidee mandatory provisions of the law of that country (Art. 3(3) Rome Convention 
1980).. This clause thus prevents parties to a copyright contract from 
circumventingg their local law through a choice for foreign law when there are no 
internationall  elements to the contractual relationship. 

Inn Paragraph 6.3.3. the restriction on the parties' freedom of disposition in the 
casee of employment contracts to the benefit of creator-employees has been 
discussed.. Apart from this clause, the Rome Convention contains no other 
limitationn to the freedom of parties to choose the law applicable to an intellectual 
propertyy contract. The application of the favour principle to the benefit of creators 
andd performers as initial owners of copyright and related rights that 1 propose is 
discussedd in Paragraph 6.4.3. It should, in my view, serve as a correction 
regardlesss of whether the applicable law is determined through a choice by the 
partiess or by objective allocation. 
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6.4.1.26.4.1.2 Formal and Mawrial Validity of the Intellectual Property Contract 

A nn issue thai can be raised before it is determined which laws governs the 
substancee o f the contractual obligations, is that o f the validity of a contract or its 
clauses.. Is there a val id contract or clause, i.e.. which law governs the aspects o f 
formationn o f the exploitat ion licence or assignment contract and which law 
governss the formal val idi ty? 

Wheree it concerns the existence and material val idity o f the contract or any o f 
itss clauses (aspects o f formation). Ar t ic le 8 Rome Convention prescribes that the 
laww which the Coment ion designates as applicable i f the contract or clause were 
va l id ,, governs these issues.*" 1 agree wi th Fawcett & Torremans that this rule 
appliess and should apply, to intellectual property contracts."^ However, as I w i l l 
elaboratee in Paragraph 6.4.3. the protective streak of intellectual property laws 
towardss init ial owners just i f ies that they should be able to invoke the law o f their 
countryy o f habitual residence regardless o f the otherwise applicable law. This 
favour-basedd correction should in my view also extend to the issue of material 
val id i tyy o f an intellectual property licence or contract of assignment to which the 
ini t ia ll right owner is a part \ . 

Thee formal val idi ty of a contract o f assignment or a licence is subject to the 
l imitedd favor neiiorii as enshrined in Art icles 9(1) and (2) Rome Convention. 
Accordingg to the Giuliano/Lagarde report, the requirements of form include 'ever\ 
externall manifestation required on the part o f a person expressing the w i l l to be 
legallyy bound and in the absence o f which such expression of w i l l would not be 
regardedd as fu l ly effect ive.""" 

Inn copyright and related rights, formal requirements, notably the provision thai 
aa contract o f transfer must be in wr i t ing, have as primary objective the protection 
o ff the actual creator (author) or performer."8 It could therefore be argued that such 
mandatoryy requirements of form of the intellectual property law of the habitual 
residencee o f the creator or performer should be respected, i f the creator or 
performerr so wishes. 

However,, as Ar t ic le 9 currently stands551' it can lead to application o f any of 

fourr laws: that which »o\erns the contract itself i f it were val id, the law o f the 

5555 Note the exception in A n . 8(2) lor consent: a party can invoke the law of its habitual residence i f 
circumstancess show that ii would be unreasonable to subject the consequences of the party's 
behaviourr to the law of the contract. 

5566 Fawcett & Torremans 1998. p. 588. 

5577 Giuliano & Lagarde (1980). comment on Art. 9. 

5588 Guibault & Hugenholtz 2002, pp. 32-33. 
5599 The European Group lor Private International Law lias proposed an amendment to Article 9. 

whichh strengthens the luvor iwitoiii. See Com pi e Rendu des Seances de Travail. Onzième Reunion. 
Lund,Lund, 21-23 sepiemhre 2001. 
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countrvv where both parties were when they concluded the contract, or -if the 
contractt was not concluded in one country- the laws of the respective countries 
wheree the parties were when the contract was concluded. It is therefore by no 
meansmeans certain that the actual author or performer who transfers his or her rights 
cann relv on the requirements of form that are enshrined in the copyright and 
relatedd rights law of his or her home-country. 

Underr Article 9(1) and 9(2). the contract is valid as to form if it conforms to 
thee law that governs the contract itself. As the right owner who transfers 
intellectuall  property can often be said to effect the characteristic performance (see 
Paragraphh 6.4.1.3). the law of the country of his or her habitual residence will 
governgovern the contract and thus also its formal validity. 

Underr Article 9(1). if the parties conclude the contract in one particular 
country,, the contract is also valid if it conforms to the law of that country. This 
countryy is likely to be that of the habitual residence of the author, but not 
necessarilyy so. For example, a contract maybe entered into at an international book 
fair,, or the author or performer may travel to a foreign publisher's or producer's 
placee of business to conclude a deal. Also, an exploitation contract or assignment 
mayy be concluded via fax. e-mail or other transborder means of communication. 

Articlee 9(2) deals with such long-distance contracts, in which case the contract 
iss valid as to form if ii either conforms to the law of the place where the author 
wass at the time of conclusion (normally his or her habitual residence), or if it 
conformss to the law of the place where the publisher or producer was as the time 
off  conclusion (normally the principal place of business). 

Inn European intellectual property laws, when a transfer of copyright or related 
rightss is not in writing, the consequence generally is relative nullity of the 
contract.. Typically it is the creator or performer who can raise this requirement of 
form,, as it is for the author's and performer's benefit that the requirement was 
legislated.5600 The author or performer may of course not be interested in 
invalidatingg the (contract of) transfer. From that perspective, there is no reason to 
alwavss subject formal validity to the creator's or performers' law. i.e.. to apply the 
principlee of functional allocation as is done with respect to the formal validity of 
consumerr contracts under Article 9(5) Rome Convention. Rather. Article 9 may be 
appliedd to transfers in principle, with the proviso that the creator or performer 
shouldd be able to invoke the mandatory requirements of form of the law of his or 
herr habitual residence. The favor negotii then yields to the favour principle in the 
'betterr law' meanino. 

5600 Guibault & Hugenhohz 2002. p. 32. As all copyright laws of EU counties prescribe that an 
assignmentt of copyright must he in writing, the practical efleci of my proposal would be limited 
forr contracts concluded in the EU or between parties resident in the EC. 
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6.4.1.36.4.1.3 Characteristic performance 

Accordingg to Articl e 4 (2) of the Rome Com ention 1980. the country most closely 
connectedd to the contract is presumed to be the country in which the party who is 
too effect the performance that is characteristic to the contract, has its habitual 
residencee or principal place of business. 

Accordingg to the Giuliano/Lagarde report: 'the characteristic performance 
definess the connecting factor of the contract from the inside and not from the 
outsidee by elements unrelated to the essence of the obligation such as the 
nationalityy of the contracting parties or the place where the contract was 
concluded.. In addition it is possible to relate the concept of characteristic 
performancee to an e\en more general idea, namely the idea that this performance 
reterss to the function which the legal relationship involved fulfil s in the economic 
andd social lif e of any country. The concept of characteristic performance 
essentiallyy links the contract to the social and economic environment of which it 
wil !!  form part.'S61 

Thee latter part of the above quote seems to imply that policies of substantive 
laww play a role in determining the characteristic performance and therefore in 
determiningg the law applicable to a contract. Ho\ve\er. the doctrine of 
characteristicc performance entails the categorisation of different types of contracts 
andd the determination of a (standard) connecting factor for each, with littl e or no 
considerationn for the actual social or economic function of the \ anous contracts.56: 

Ass in modern society' the counter-performance in many contracts is the 
paymentt of a sum of money, such pay ment is not regarded as the characteristic 
performance.. .lessurun d'Oliveira rightly notes that the fact that the obligation to 
payy a sum of money is a common one and therefore is not the feature that 
distinguishess one type ol contract from another- does not mean it is not the most 
importantt from a socio-economic perspective.V v 

Thee fact that most contracts involve the payment of money does however 
alloww for easy categorisation ol types of contracts: it is the counter-performance 
thatt defines the category, e.g.. contracts of sale, contracts of carnage, contracts of 
employment,, etc. Identification of the characteristic performance then also 
becomess easy: this lies with the party that sells property. or takes on the obligation 
too do work, or transport goods, etc. While the characteristic-performance doctrine 

5611 Giuliani & Lagarde 19X0. comment on Anicle 4 at 3. 
5622 De Boer 1990a. pp. 46-47 
5633 .lessurun D'Oliveira 1977. p. .310. 
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mayy be criticised for not being theoretically sound.5"4 it does provide an expedient 
solutionn to the choice-of-law problem for many contractual obligations/6-' 

Unfortunately,, the characteristic-performance criterion is not that easily 
appliedd to intellectual property contracts. For some contracts, such as those 
involvingg cross-licensing, there w i l l be no characteristic performance because the 
mutuall obligations of parties are similar. 

Theree are three types of contracts that do seem to al low for relatively easy 
determinationn o f the characteristic performance. The first are contracts aimed at 
thee straightforward transfer o f intellectual property rights. A second group consists 
off contracts that pertain to the exploitation o f protected subject-matter. The third 
groupp are contracts related to the production of intellectual creations. 

Thee first group mentioned, contracts of transfer, are easiest to deal w i th . In 
casee of a simple assignment contract, involv ing the transfer o f (part o f ) 
intellectuall property against payment of a lump sum fee. the transferor (right 
owner)) effectuates the characteristic performance.5** The same holds true when the 
copyrightt is not assigned, but transferred by way o f an exclusive licence. Less far-
reachingg transfers can also constitute a characteristic performance, for example 
whenn a novelist authorises a playwright to base a play on the novel. 

Forr the second group mentioned, exploitation contracts, it w i l l often also be 
thee right owner that effectuates the characteristic performance. Exploitat ion 
contractss come in many shapes and forms: a publishing agreement, a 
merchandisingg licence, etc. I f in the exploitation contract, the intellectual property 
rightss are assigned or licensed exclusively, the right owner, as licensor or assignor, 
typicallyy effectuates the characteristic performance, certainly when the other part} 
iss under no obligation to actually use the rights granted. 

Thiss distinction is often made between exclusive and non-exclusive licences 
andd between licences that oblige the intermediary to bring the work to market and 
thosee that do not. Some writers argue that i f the licence is exclusive and the 
intermediaryy is obliged to exploit the work, the characteristic performance is 
deemedd to be effected by the intermediary (publisher, producer).5'1' 

11 would argue that by itself, the exclusiveness o f the licence does not point 
towardss the licensee as characteristic performer. Quite the contrary: by granting an 
exclusivee licence, the right owner (licensor) takes on broader obligations than the 
licensorr who grants a non-exclusive licence. In case of an exclusive licence, the 

5644 Fora fundamental critique, see .lessurun D'Oliveira 1977. 

5655 This is perhaps the only advantage of the characteristic performance doctrine, according to De 
Boerr 1990a, p. 47. 

5666 Id. Ulmer 1978. p. 49; hawcett & Torremans 1998, p. 576: 
5677 According to Hilty & Peuken (2002, p. 64) this is the generally accepted view in German 

doctrine.. See also Brem 1987, p. 59 et seq.; Hoppe 1993: Ulmer 1978, p. 50. 
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licenseee must be enabled lo exercise the exploitation rights to the exclusion of 
others,, which means the licensor takes on the obligation not to dispose o f his 
intellectuall property rights. The exclusive licence is very similar to the assignment 
o ff rights ( 'sale'). Exclusiv i ty is therefore no indication that the licensee is the 
characteristicc performer. 

Ass to the distinction between licences that oblige the intennediarv to bring the 
workk to market and those that do not. one could argue that i f the publisher has an 
obl igat ionn to exploit this is indicative of a characteristic performance. However, 
thee fact that such an obligation exist does not necessarily mean that the publisher 
effectuatess the characteristic performance: that rather depends on the obligations 
restingg w i th the owner o f the intellectual property (licensor). 

Inn discussions on f i lm contracts and publishing contracts especially, the 
argumentt is used that producers or publishers are the characteristic performers, 
becausee they carry the risk and responsibility for exploitation o f the intellectual 
creation.?6KK The producer or publisher, it is argued, make the intellectual property 
"work '' for the author or performer. This implies that the producer exploits a work 
too generate money for the author, which is o f course true. On the other hand, one 
maxx assume that a publishing house or other intermediary'' typically exploits the 
workk in the first place to generate income for itself, rather than for the author. 
Whateverr the licensee's or acquirer's motives, the obligation to pay a 
remunerationn is not viewed as the characteristic performance. 

Moree fundamental !} , it would seem to me that the 'producer makes 
intellectuall property work ' argument is an interpretation o f the characteristic 
performancee criterion that is mistaken. That the producer plays an important role 
inn the production o f a f i l m , phonogram or other information good by init iating and 
organisingg its creation is not in itself a relevant fact where the characteristic 
performancee is concerned. The relevant question is which, i l any. of the legal 
obligationss stemming trom the contract qualif ies as the one most typical to the 
contract.5644 This must be determined for each individual contract between the 
producerr and each contributor. 

Inn the case o f f i lm contracts, a distinction must be made heiween transfer or 
exploitat ionn contracts on the one hand and production contracts on the other hand. 

56XX [ abiani 1998, p. 161: Ginsburg 1999, p. 365: Trailer 1952, pp. 220-221. Other arguments for 
usingg the place of establishment of the publisher as connecting factor are that the publisher has the 
largerr interest in the application of the law of his place of business or residence because he runs 
thee risk of unauthorised copying and rvcause it is efficient tor the publisher to have all the 
contractss lie concludes with authors being subject to the same law (Walter 1976. pp. 61-62). 
Neitherr argument is valid in the context of characteristic performance. 

5699 ld. Buhler 1999, pp. 415-416. 
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Inn the latter category, any transfer of rights is secondary to the principal obligation 

bvv the right owner to contribute (creatively) to the production of the f i lm . 

Thiss third group, production contracts.'™ comprises those agreements whose 
principall aim is the production of a work, performance, broadcast or other 
protectedd subject-matter. Ii w i l l typical ly be the party that takes on the obligation 
too create a work that effectuates the characteristic performance. A n y licensing or 
assignmentt o f the intellectual property rights in the work created w i l l often be a 
secondaryy obligation. 

Forr instance, when the performing artist takes on the obligation to contribute 
to.. say. a f i lm , he or she w i l l also authorise the producer to use the contribution, 
i.e... license the intellectual properly right. The obligation o f the performer not to 
invokee his or her intellectual property against the producer is less central to the 
contractt than the obligation to deliver the creative performance (act. dance, sing), 
evenn though it is necessary for the producer to have acquired the authorisation in 
orderr to be able to use the contribution without infr inging the intellectual property 
inn it. Consequently, the performing artist effectuates the characteristic 
performance,, not bv transferring rights, but by delivering creative work. 

Productionn contracts like the f i lm contract in the above example are in effect 
contractss to do work, whereby the party who takes on the obligation to deliver the 
workk is the characteristic performer. Other examples are the commission to design 
aa website or bui ld ing, develop an advertising campaign, paint a portrait, etc. In all 
o ff these cases, it is the author who is the characteristic performer, but not in his or 
herr capacity as ( in i t ia l) owner of rights in the work created, but as the party 
commissionedd to do work. 

Inn contracts of transfer and exploitation contracts, the clauses pertaining to the 
transferr o f intellectual property are either central to the contract or relatively 
importantt compared to the other clauses. There are. however, aside from the 
productionn contracts already mentioned, a host o f contracts that contain clauses on 
intellectuall property, that can be viewed as accessory to the principal obligations 
inn a contract. 

Takee for example the case where an advertising agency asks a company that 
runss an Internet portal to post a certain advertisement on its website at regular 
intervals.. The Internet company w i l l take on -probably against payment- the 
obligationn to do so. The authorisation to distribute the advertisement (i.e., the 
obligationn on the part o f the copyright owner) can be regarded as secondary to the 
obligationn o f the Internet portal. The authorisation to use the intellectual property 

5700 Co-production contracts, e.g.. beiween two broadcasting organisations that jointly produce a tv-
series.. wil l typically have no characteristic obligation i f there is not one party that has to deliver 
thee clearly larger contribution 
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mayy nol even be explicitly mentioned in the contract. Here, the Internet portal 
couldd he considered the characteristic performer. 

Inn sum. the characteristic-performance is most easily determined if the 
intellectuall  property contract is limited to a more or less straightforward transfer. 
Thee right owner will in those cases effect the characteristic performance. This 
meanss that the law of the habitual residence or principal place of business of the 
rightt owner governs the contractual aspects, absent a choice by parties. 

Inn exploitation contracts that include an assignment of intellectual property or 
thee exclusive right to use the intellectual property, the transferor (right owner) will 
typicallyy effect the characteristic performance, certainly if the other partv is not 
obligedd to exploit the work. 

Productionn contracts will often amount to contracts of commission in which 
thee obligation to create -act. write, design- is the central obligation. As a result, 
thee law governing the contract will be that of the law of habitual residence of the 
author,, performer, or other commissionee. 

Inn other types of contracts involving the transfer of intellectual property, it will 
nott be possible to identify the characteristic performance (e.g.. cross-licensing 
agreements).. The law most closely connected must then be determined on the 
basiss of the general closest-connection criterion of Article 4(1) and 4(5) Rome 
Convention. . 

6.4.22 PROPRIETARY ASPECTS OF ASSIGNMENT 

Ann essential question is how to deal with the proprietary aspects of intellectual 
propertyy in cases of transfer. As has been remarked, these aspects of transfer do 
nott fall within the scope of the Rome Convention 1980.571 The assignment of 
copyrightt or other intellectual property has -like the contractual aspects of 
assignment-- aspects of form and of substance. 

AA requirement of form is. for instance, the provision that an assignment of 
copyrightt must be done by a written and signed document (e.g.. Article 2(2) Dutch 
Copyrightt Act), or by public deed (Article 44 Portuguese Intellectual Property 
Code).. Provisions of substance deal primarily with the assignability of intellectual 
propertyy rights: for instance, those on the non-alienability of moral rights (e.g., 
Articlee 6bis BC). or of copyright in general as under German and Austrian law, or 
onn the non-alienability of certain rights of remuneration (e.g.. Article 4(2) Rental 
andd Lending Directive). 

5711 See Giuliano & Lagarde 1980. commem on Article 1 at 2. 
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Whyy proprietary aspects of intellectual property are treated differently from 
contractuall  aspects may be best illustrated by a comparison with corporeal 
propertv.. In the case of corporeal property, proprietary aspects such as the 
existencee of the property right or its assignability, are subjected to the lex rei 
sitae.sitae.572572 The formal aspects of the assignment, such as that a notarial deed for the 
transferr of real estate must be registered with a public registry, are also governed 
bvv the lex rei sitae. For intellectual property the generally accepted idea is that the 
samee approach is to be followed, i.e.. the lex protections governs proprietary 
aspectss of the assignment.57-' 

Ann important reason to apply the lex rei sitae in cases of transfer of corporeal 
propertvv concerns the interests of the community in which the property is located. 
Thiss community has an interest in legal certainty as to the status of the property, 
whichh is best served by subjecting it to local law. It can be argued that in this 
respect,, the case for intellectual propertv is different to that for corporeal property, 
becausee provisions on the assignability of intellectual property are primarily 
draftedd for the protection of authors and performers and less so with a view to 
legall  certainty for third parties. 

Fromm that perspective, the case can be made that the assignability, although it 
formss part of substantive intellectual property law. should nonetheless be 
governedd bv the iaw applicable to the contract of assignment.574 or in the case of 
formall  requirements of transfer, by the law governing the formal validity of the 
contract. contract. 

Thiss approach would solve a number of problems that the application of the 
lexlex protections entails. First, it would no longer be necessary to characterise rules 
ass belonging to contract law or to intellectual property law. Provisions in 
intellectuall  property law. both formal and substantive, often lay down limitations 
onn the transfer of copyright or related rights. These provisions may pertain to both 
assignmentt and licences. In other cases, it is difficult to determine whether a 
provisionn belongs to copyright proper (relating to proprietary aspects) or contract 
laww (relating to contractual aspects). 

5722 Strikwerda 2000a, p. 147 et seq. 
5733 The preference of doctrine and courts alike for the lex protectioms follows from the territorial 

approachh to intellectual property as discussed in Chapter 3. See also Geiler 2001, p. 100. For a 
discussionn of proprietary aspects of transfer, see among others. Ulmer 1978. p. 46 et seq.; De Boer 
1977,, pp. 706-707; Fawcett & Torremans 1998, pp. 515-517. 

5744 In favour of subjecting assignability oi copyright to the law of the copyright contract: Ginsburg 
1999,, p. 268; Locher 1993. pp. 45-51; Walter 1976, pp. 71-82 and 2001. pp. 606-607 (except for 
morall  rights). Contra: De Boer 1977, pp. 706-707; Fawcert & lorremans 1998, pp. 515-516; 
Geilerr 2001, pp. 99-102. In favour of subjecting the issue whether and under which conditions the 
transferr occurred to the contract stauite: Fawcett 2001, p. 97. In favour of subjecting assignability 
andd other proprietary aspects to the lex originis: Schack 2000, pp. 63-64 
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A nn example of such a provision is the requirement of Art ic le L131 -3 o f the French 
Intellectuall Property Code. According to this Ar t ic le, the 'transfer of authors' 
rightss shall he subject to each o f the assigned rights being separately mentioned in 
thee instrument of assignment and the field of exploitation of the assigned rights 
beingg defined as to its scope and purpose, as to place and as to duration. ' 

I ff the requirement o f Ar t ic le L131 -3 is not fu l f i l led in the contract of transfer, 
relativee nul l i ty o f the contract results. ' ' One would expect that i f it were a clause 
belongingg lo copyright law proper, the sanction attached to the failure to fu l f i l 
thesee requirements would be that the copyright remains wi th the transferor. 

AA possible explanation tor the vagueness in the distinction between provisions 
relatingg to assignment and licences is that the l imitations on the assignability of 
rightss and the requirements lor transfer do not fo l low so much from the nature o f 
intellectuall property itself, but are inspired by the desire to protect authors and 
performerss as the structurally weaker party. Locher rightly argues that where both 
assignabilityy and l imits to the contractual freedom of disposition of authors are 
basedd on the desire to protect authors from intermediaries, for choice-of- law 
purposess there is no just i f icat ion for subjecting these issues to different confl ict 
rules.'"1 1 

Whateverr the exact status o f Art icle L I 31-3 and similar clauses, it illustrates 
thatt the distinction between contractual and proprietary aspects necessitates in-
depthh investigations o f the intellectual property laws involved. This is all the more 
burdensomee as proprietary aspects are commonly held to be governed by the lex 
])to!eviionis.])to!eviionis. In case of an assignment of wor ldwide rights, for example, or of 
Europeann rights, one must examine the laws of all the countries of the wor ld or of 
huropee to determine which rights could have been and effectively have been, 
translerred.. For the assignor and assignee alike, this may lead to uncertainty about 
theirr legal posit ion. Equally, third parties who are interested in acquiring (part) of 
thee intellectual property rights wi l l suffer uncertainty as they w i l l have to 
anticipatee the simultaneous application of numerous copyright laws.5. 

Thiss brings us to the second advantage of subjecting proprietary aspects of 
transferr to the law o f the contract. Assignor and assignee w i l l enjoy a much larger 
degreee of legal certainty as to their respective positions. A third advantage is that 
itt every assignment o f rights wi l l not be governed by a mult i tude o f laws, but 
ratherr by a single law. cross-border transactions in intellectual property w i l l be 
facil i tated.. Fourth, the somewhat art i f icial difference in treatment between a 

5755 (iuibaull & Hugenholtz 2002, p. 6; 

57ftt Locher1993, pp. 47-49. 

5777 See Ginsburg 1999, pp. 3ftft-3ft8 lor a discussion of the criticism that the application of the lex 
pruh'crionispruh'crionis to assignability of copyright has evoked among scholars. 
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(globall  and) exclusive licence of intellectual property and (a global) assignment of 
rightss will cease to exist.57* 

AA final advantage lies in the aversion of the danger that the realm of contracts 
(andd with it. freedom of dispositions) is unduly restricted by an overzealous 
characterisationn of rules as belonging to substantive intellectual property law 
ratherr than contract law. Locher correctly warns of the danger that when issues of 
transferr are not subject to the law of the contract, but to the lex proteaionis. 
buropeann countries in particular (with their focus on moral rights and the 
personalityy rights angle of copyright) may be inclined to consider most provisions 
onn transfer as belonging to copyright law proper instead of contract law.?7' 

6.4.33 APPLYING THE CREATOR'S OR PERFORMER'S LAW AS A FAVOUR 

RESTRICTION N 

Inn Paragraph 6.3 it was argued that the protective streak of domestic copyright and 
relatedd rights law towards authors and performers warrants that initial ownership 
issuess are subjected to functional allocation. In the case of works created by 
employees,, or performances given by employees, this functional allocation is 
guaranteedd by accessory allocation of the initial ownership question to the law that 
governss the employment contract, with a favour restriction in case the employer 
andd employee choose the applicable law. For the formal validity of the contract of 
assignmentt or the licence. 1 have also argued that a favour restriction is in order in 
casee of transfer of rights by the creator/performer who is the initial owner of 
copyrightt or performer's rights. 

Thee question to be answered still, is whether a similar rule is called for in case 
off  a transfer of rights by the initial right owner, at least if that is the actual creator 
orr performer. An argument in favour is that it is particularly in the provisions on 
thee transfer of rights that the protective function of domestic intellectual property 
laww is expressed. As we have seen in Chapter 3, many rules in national copyright 
laww aim to protect the author or performer against an ill-considered transfer of 
rights.. The primary aim is to protect creators against intermediaries, considering 
thatt the former typically have a weak bargaining position vis-a-vis the latter. 

Too the extent that under the Rome Convention's rules, the characteristic 
performancee criterion leads to application of the contract law of the habitual 

5788 Tins seems a reason for Dessemontet to subject both assignment and licence to the same law, 
wherebyy he considers that the licensor transferor effectuates the characteristic performance 2000 
att II B l"). 

5799 Locher 1993, p. 50. 
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residencee o f the author or performer, there is of course no problem. Since I have 
arguedd thai proprietary aspects of transfer should be subject to the contract statute 
byy way ol accessor) al location, the author's law wi l l not only aovern contractual 
aspectss but also govern the question of which rights are assignable and how the\ 
mustt be assigned. 

I ff the contract contains a choice tor another law. or it is not the creator, hut the 
intermediaryy resident outside the creator's country of residence that eflectuates the 
characteristicc performance, the creator's law w i l l not be applicable. It can be 
arguedd that despite the applicable foreign law. the creator or performer should be 
al lowedd to invoke the mandatory protective provisions o f the law of the country of 
hiss or her habitual residence. This means in effect that the favour principle would 
servee as a correction mechanism, both in case o f objective and subjective 
allocation. . 

Thee fa\our-based correction to the benefit o f the creator and performer has 
onee drawback: it gives the creator or performer the benefit o f what is from his or 
herr perspective the better law. whereas the author or performer in a purely 
domesticc situation has to make do wi th the protective provisions o f domestic 
lawv^"" I f one were to subject the transfer of intellectual property by the creator or 
performerr to the functional allocation principle, i.e.. always apply the law o f 
habituall residence of the creator or performer, such inequalities in treatment would 
nott occur. 

6.55 Infringement 

Thee infringement o f intellectual property rights can be characterised as a tort. 
Tradit ional ly,, the confl ict rule for torts is the lex loci delicti. It is the law o f the 
placee of the wrong - i n other words: where the harmful event, the infringement, 
occurs-- that governs the question o f whether an act or omission is unlawful and 
whatt the legal consequences are. This rule is based on the principle of the closest 
connection. connection. 

Basedd on the same principle is the 'common habitual residence" rule. It is 
increasinglyy used as an alternative to the lex loci delicti and provides that a tort is 
governedd by the law o f the common habitual residence o f the tortfeasor and the 
injuredd party. It features in. for instance. Art ic le 3(2) o f the Preliminary Draft 
Romee 11 regulation. Ar t ic le 3(3) Dutch W C O D , Art ic le 62(2) Italian Private 
Internationall Law Act 199558' and Ar t ic le 133(1) Swiss IPRG. 

5800 This is a general problem with the favour principle, see De Boer note 549. 

5811 The Italian Act requires that the tortfeasor and the injured party also share the same nutionalitv 
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Thee principle of party autonomx -as we have seen in Paragraph 2.4.2- is 
advancingg in the area of torts. Articl e 11(1) of the Preliminary Draft Rome 11 
regulationn allows parties to choose the applicable law. as do a number of national 
laws.--

Ruless that provide for a one-sided choice of the applicable law are based on 
thee favour principle. As was elaborated in Paragraph 2.4.2. in some countries the 
injuredd partv is given a choice between the laws of connected jurisdictions (e.g.. 
thee law of the habitual residence of the victim, the law of the place of the wrong, 
forumm law).58' This favor laesi is also the basis of conflict rules that do not allow 
thee injured party a choice, but rather prescribe the application of whichever law -
thee law of the place of habitual residence or the law of the place of the wrong- is 
thee more advantageous for the victim. 

Functionall  allocation in its narrow meaning -protecting the structurally 
weakerr partv- has a modest place in the choice of law for torts. The rule that a tort 
iss governed by the law of the place of habitual residence51* 4 of the injured party is 
sometimes5855 based on the idea that the interests of the victim as the weaker party 
deservee more consideration than those of the tortfeasor.51*" 

Ass with the approach to existence, ownership and transfer (above), the 
exercisee to be undertaken in this Paragraph is to determine which allocation 
principless are most suited for questions of infringement of copyright and related 
rights. . 

Inn Paragraph 6.5.2. it wil l be elaborated that the principle of the closest 
connectionn -as expressed in the connecting factors, the place of the wrong and the 
placee of common habitual residence- as well as party autonomy are most suited. 
Inn this respect, the infringement of intellectual property is to be treated as torts are 
inn general. However, there are two problems specific to the infringement of 
copyrightt and related rights that call lor special solutions. 

Thee first problem stems from the fact that the issues of existence, scope and 
durationn of copyright and relaied rights are governed by the law of the place of use 
(thee lex proiecrioms). It has already been argued in Paragraph 6.2.5 that these 
threee characteristics should be subjected to the same law and that this law should 
bee that of the place of use. The question of whether the use of an intellectual 

5822 For example: (fll Austrian 1PRG; S42 German EGBGB.An. 6 Dutch WCOD. 
5833 An. 401 (2) German EGBGB.An. 62(1) Italian Private International Law Act 1995 
5844 The place of central administration or the principal place of business, in the case of bodies 

corporalee or incorporate. 
5855 The habitual residence of the injured pany is also used as connecting tacior in case of bi-local 

tons,, but there the closest connection rather than the protection of the victim as structurally 
weakerr party is the basis for using habitual residence as the connecting tactor: see the next 
Paragraph. . 

5866 Von Hein 1999, p. 63 et seq.: De Boer 1998, pp. 39-45; Pont|2001] IER at 130 et seq 
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creationn constitutes an infringing act cannot be viewed separately from the 
questionn of whether the creation is protected and what the scope of that protection 
is.. Therefore, the issue of unlawfulness of the act must also be subjected to the lex 
proteciionis.. How this can be achieved will be examined in Paragraph 6.5.1. 

Thee second problem is caused by the non-material nature of intellectual 
creations,, combined with the all-pervasiveness of modern communication 
technologies.. In many instances, this causes the use of protected subject-matter to 
takee place in many countries simultaneously. A satellite broadcast may be initiated 
inn one country and may be received in all places that are in the satellite's footprint, 
regardlesss of whether the broadcast is destined for all of these places. The posting 
off  a music-file on a web-server in one country in principle makes it accessible 
throughoutt the world. Copies will be made on cache-servers located elsewhere. 
Duringg the transport of a file from A to B. routers determine through which 
countriess (copies of) the data packets, into which the file is split, travels. One can 
wonderr whether all places where a work or other intellectual creation is 
reproducedd or communicated should be considered places of use for choice-of-law 
purposes.5* ' ' 

Inn Paragraph 6.5.3 it will be argued that only effective places of use deserve 
considerationn when determining the applicable law both where it concerns the 
questionn of unlawfulness and where it concerns the legal consequences of the 
infringement.. This means, for instance, that not even' country where a website on 
whichh a (allegedly) copyrighted work is accessible qualifies as a place of use. 

Thee advantage of using an 'effective use" criterion is that the number of 
potentiallyy applicable laws is reduced, which makes the court's task in 
infringementt disputes easier. Equally important, this criterion corresponds well to 
thee reason for applying the lex protections to the issue of unlawfulness. If there is 
noo effective use in its territory, a counm cannot be said to have an interest in 
seeingg its law applied because there is no danger that the local balance of interest 
thatt has been struck between exclusive rights and the public domain is upset. 

Althoughh the effective-use criterion can bring down the number of applicable 
laws,, in a substantial number of cases, the number of jurisdictions where 
simultaneouss effective use is made will still be larae. This brings us to the 

5877 in suhsiantive copyright law this is ol' course also a point of discussion. Art. 5(1) Copyright 
Direclive.. for instance, provides thai the reproduction of a work is not an infringing act if it 
concernss an ephemeral copy with no independent economic value, which is made solely for the 
purposee of distribution in a neiwork by an intermediary (e.g.. a company that operates Internet 
romers,, an access provider who operates a proxy-server) for third parties. Exactly which copies 
falll  within the scope of Article 5 is disputed. See. for instance, the 21 September 2001 report on 
thee implementation of the Directive into Dutch law by the A/iw< jcommissit' 
InformatiemaatschappijInformatiemaatschappij (Study Committee Inlormation Society) of the Dutch ALA ! Group 
(Verenigingg voor Auteursrecht). 
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questionn of whether the legal consequences of an infringement should not be 
subjectedd to a single law. to be determined on the basis of party autonomy or in 
defaultt of such a choice, on the basis of the closest connection. 

Onee could argue that not only the unlawfulness of the act. but also its legal 
consequencess should be governed by the law of the place of use. as in the choice 
off  law for torts, the two are normally treated together. The application of the lex 
protectioniss to all aspects of infringement will , however, often mean that a 
multitudee of laws will not only govern -each for its own territory- the question of 
whetherr an infringement occurred, but also the question of which persons are 
liable,, what the basis and extent of liability is. what the grounds for exemption 
fromm liability are. what damage exists and for which kinds of damage or injury 
compensationn may be due. which persons can claim damages, etc. The 
justificationn for applying the lex protectionis to the unlawfulness of the act itself -
whichh lies primarily in safeguarding the public domain in the country of use-in 
myy view does not justify such a complication. 

Thee choice not to submit the legal consequences to the lex protectionis per se, 
butt rather to apply the 'normal*  choice-of-law rules for torts, still leaves the 
questionn of how to determine which law is the most closely connected to these 
consequences.. In default of a party-choice and a common habitual residence, there 
aree three connecting factors to be considered: the habitual residence of the right 
owner,, the habitual residence of the alleged infringer, or the place of the wrong. 
Inn Paragraph 6.5.2,1 will examine how these three factors can be incorporated in a 
semi-openn conflict rule, which serves to determine one single law that governs the 
issuee of legal consequences of infringement. 

Fromm the above, it may be seen that the allocation principles that should in my 
opinionn govern infringement questions are functional allocation in the broad 
sense?xss for the question of whether an act constitutes infringement, and party 
autonomyy and the closest connection for the legal consequences of an 
infringement. . 

Ass for functional allocation in the narrow sense and the favour principle, it is 
submittedd that the policies underlying copyright and related rights law do not a 
prionn warrant that right owners of intellectual property are given preferential 
treatmentt to alleged infringers. There appears to be no reason to favour right 

5888 The proposed conflict rule for acts of unfair competition in the Preliminary Draft Rome II 
Regulationn is somewhat reminiscent of lunctional allocation in the broad sense. A number of 
nationall  laws have a special conflict rule tor the tort of unfair competition: the market where the 
partiess involved compete is considered to be the place of infringement (h.g.. >$48(2) IPRG Austria; 
An.. 4 Dutch WCOD). The Market Rule is also laid down in An. 6 of the draft Regulation, which 
prescribess the applicable law is that of 'the country where the unfair competition or other practice 
affectss competitive relations or the collective interests of consumers". 
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ownerss (or the licensees in case they suffer from infringement) in intellectual 
propertyy disputes. A one-sided choice of the applicable law by the right owner 
shouldd in my \ lew not be possible.5*" nor should the habitual residence of the right 
ownerr serve as connecting factor because he or she is supposedly the structural 1\ 
weakerr part\. 

Alterr all. where copyright and perlormers" rights law have a protective streak, 
itt is towards the actual creators and performers in their relationship with 
intermediariess (assignment of rights, etc.). It has been argued that such a 
protectivee function should be recognised through special conflict rules for transfer 
off  copyright and related rights by the initial owners, but it is quite another matter 
too extend them to infringement questions. 

6.5.11 LEX PROTECTIONS FOR THE ISSUE OF UNLAWFULNESS 

Itt has heen elaborated in Chapter 5 and in Paragraph 6.2. above, that where it 
concernss existence, scope and duration of copyright, intellectual property law 
stronglyy reflects the balance that each country strikes between the (economic and 
moral)) interests of creators and the public interest in the optimal production and 
disseminationn of information goods and services, not just from the perspective of 
economicc efficiency, but also from the perspective of freedom of speech, the 
advancementt of knowledge and culture and other local interests. Given the nature 
off  the subject-matter it protects, it could be argued that copyright and related 
rightss law ha\e a stronger public-imerest side than, for instance, the law of 
corporeall  property. That is why the lex prowciionis should govern questions of 
existence,, scope and duration. 

Inn Paragraph 6.2. it was also argued that the existence, scope and duration of 
copyrightt and related rights should be treated together, as they are communicating 
vessels.. Since the question of whether an act of use constitutes infringement of 
copyrightt or related rights depends on whether a right (still) exists and on what the 
scopee of the right is. the (un)lawfulness of an act of use must also be subiected to 
thee lex prowciionis. There are essentially four choice-of-law techniques by which 
thiss could be achieved, apart, of course, from using the lex prorectionis for both 
thee issue of unlawfulness and for its consequences. 

Thee first way is to treat the questions of existence, scope and duration as 
incidentalincidental questions, to be governed by the lex proieciionis.™ Incidental questions 
aree questions that belong to a different category of issues than the principal 

5899 Steijn (1998) seems to favour this possibility 
5900 Schack 2000. pp. 60-61 seems to favour this upproach. 
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choice-of-laww issue at stake, but need to be answered in order to be able to address 
thee principal issue. An example of an incidental question is whether the party that 
complainss of copyright infringement is the owner of copyright and therefore has 
standingg to sue. Copyright infringement is characterised as a tort, but the 
ownershipp issue does not belong to the category 'tort'. 

Iff  in maners of infringement the question of existence, duration and scope of 
thee intellectual property right involved were to be treated as an incidental 
question,, what would happen in effect is that the question of unlawfulness of the 
actt is brought under the incidental question. It may be that under the law of the 
placee of use there exists no copyright at all. for example because the term of 
protectionn has lapsed, or because the work is not original. Also, the scope of the 
rightt may not extend to the allegedly infringing acts (e.g.. copy for private use. 
quotation).. In these cases, there can be no unlawful act that infringes the 
copyright. . 

Thiss solution has the disadvantage that it gives the incidental question a ven-' 
dominantt position compared to the principal question involved. The law 
applicablee to the incidental question absorbs the issue of unlawfulness, where 
normally,, of course, the unlawfulness of an act is a core element of the legal 
categoryy 'tort". 

AA second solution is to apply the rules of the country of use (lex proieaionis) 
ass priority rules. This is not to be encouraged, as the doctrine of priority rules is 
designedd to be applied as an exception which adjusts an unwanted outcome of the 
normall  choice-of-law process (see Paragraph 2.4.3). If one were to regard 
provisionss on existence, scope and duration as priority rules, they would be 
appliedd routinely, given the frequency and intensity of the use of foreign works in 
mostt countries. 

Onn a more practical level, it would seem that there is still too much 
controversyy surrounding the doctrine of third-country priority rules for it to be 
suitablee for our purposes. Contrary to the Rome Convention 1980.591 the 
Preliminaryy Draft Rome IJ regulation only provides for the application of priority 
ruless of the forum (Art. 12). That means that the court seized in an infringement 
claimm pertaining to use in various countries apart from the forum state, cannot 
applvv the laws of those countries to the question of unlawfulness. Even in treaties 
andd national laws that do allow for the application of mandatory rules of third 
countriess as priority rules, the courts are mostly not obliged to apply them, but 
havee been given discretionary powers to do so. 

5911 A number of countries have opied oui of Article 7(2): Germany, Ireland. Luxembourg and the 
Unitedd Kingdom. In Germany, the initial proposal to incorporate a third-country priority rules 
provisionn for contracts in the EGBGB was rejected. According to Schurig 1990, pp. 234-235. this 
doess not mean that a German court cannot apply the law of a third country as priority rules. 
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Thee third way in which the intellectual property law o f the place o f use can be 
appliedd in a case o f infr ingement, is by considering that law as 'data" to he used in 
determiningg whether an intellectual property right exists and what its scope is. 

Thiss 'data-effect* doctrine59 ' plays a role in various torts, such as traffic-
accidentss and product l iabi l i ty . There the question of unlawfulness of the act is 
judgedd (part ly) by taking account o f the law of the place where the tortfeasor 
acted.. e\en though another law governs the tort.. The rules o f conduct and safety 
(traff icc rules, fire hazard rules, etc.) which were in force at the place and time of 
thee traffic accident or other harmful e\ent are used as 'data'5 9 ' when determining 
thee unlawfulness o f the act. 

Art ic lee 13 o f the Prel iminary Draft Rome II regulation provides that 'whatever 
mayy he the applicable law. in determining l iabi l i ty account shall be taken of the 
ruless ol conduct and safety which were in force at the place and t ime o f the act 
g i \\ ing rise to non-contractual liability." 

Thiss Art ic le 13 is i l lustrative o f the areas in which data-effect provisions 
appear:: they seem l imited to the consideration of rules which are aimed at 
protectingg persons and goods. The argument for taking account of the law o f the 
placee of use of a work in case o f copyright infringement lies in the preservation of 
thee balance o f interest that has been struck locally, not in protecting the physical 
integrityy ol" persons or goods. From that perspective, the application o f the data-
effectt doctrine to questions o f existence, scope and duration of intellectual 
propertyy seems out o f place. 

Fourthh and f ina l ly , one could opt tor a separate characterisation of the 
infringementt issue and the legal consequences issue. Each would be subjected to 
itss own confl ict rules (depecage). This separation of issues is not uncommon. In 
fact,, in Dutch law it was the unwritten rule before the 2001 Act on the law-
applicablee to torts came into force.5"04 In our case, the lex prated ianis would 
governn the unlawfulness o f the act. whi le another law (that o f the country most 
closelyy connected to the relationship between the tortfeasor and the injured party) 
governss the obligations resultine from it.5"' 

5922 On the data-effect doctrine in general, see De Hoer 1996b. pp. 372-373: Schurig I99U. pp. 241-
244. . 

5933 See A i l . 7 Hague Convention on the Law Applicable to Traffic-Accidents of 4 May 1997; Art. 9 
Haguee Convention on the Law Applicable to Products Liability 1973; Art. 10 GEDIP Rome II 
Proposal.. An . 13 Preliminary Draft Rome II Regulation. Art. 8 Dutch WCOD\ Art. 142(2) Swiss 
IPRG. IPRG. 

594594 See Pontier 2001 at 133. On the siiuaiion in Germany since the 1999 revision of the EGBGB. see 
Spickhoff2001,p.3. . 

5955 This solution has been proposed in Germany in the then draft revision of the EGBGB in 19X4. but 
wass abandoned after fierce criticism from intellectual property scholars (Beier ei ah 1985. Schack 
1985) ) 
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Eachh of the four alternatives described above has its drawbacks, but if it is 
maintainedd that the law of the place of use governs the existence, scope and 
durationn of a copyright or related rights and with that also determines whether an 
actt of use infringes such a right, one of the alternatives will have to be accepted. 
Thee last option -introducing a dual conflict rule- has my preference, given the 
disadvantagess of the other options. 

Thee law applicable to torts covers many different aspects and in the case of a 
splitt conflict rule, it will have to be decided which of these aspects are brought 
underr the lex proleetioms or the law most closely connected to the consequences. 

Amongg the aspects governed by either of the laws would be. under the 
Preliminaryy Draft Rome II regulation (Art. 9): the basis, conditions and extent of 
liability ,, including the determination of persons who are liable for acts performed 
bvbv them: the grounds for exemption from liability, any limitation of liability and 
anyy division of liability: the existence and kinds of injury or damage for which 
compensationn may be due: the measures which a court has power to take under its 
procedurall  law to prevent or terminate injury or damage or to ensure the provision 
off  compensation: the measure of damages in so far as prescribed by law: the 
questionn whether a right to compensation may be assigned or inherited: and 
liabilityy for the acts of another person. 

Inn mv view, the lex proieaionis should only cover those aspects of the 
questionn of unlawfulness that are almost the exact mirror image of the existence, 
scopee and duration of the right involved. The focus should be on the act. i.e.. does 
thee act pertain to a protected work, does it constitute (unauthorised) reproduction 
orr communication to the public within the meaning of the lex proieaionis, is the 
actt covered by a fair use provision or other exemption? In other words, only the 
basiss and conditions of liability are to be governed by the lex protectionis. Aspects 
thatt are not directly related to the act itself, for instance, which persons are liable 
forr the act. what damage has been caused by the act. should be subjected to the 
laww that governs the consequences. 

6.5.22 LAW GOVERNING THE CONSEQUENCES OF INFRINGING ACTS 

Wheree the legal consequences of an unlawful act are concerned, it is primarily the 
interestss of the injured party and tortfeasor that are involved. From that 
perspectivee it should be possible for the parties to choose the law that governs 
thesee legal consequences. Under the proposed Rome II regulation, parties are 
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givenn the opportunity to designate the law applicable 10 a tort, on condition that 
thee choice be made expressly and not adversely affect the rights of third parties.51" 

Thee major advantage of party autonomy is of course that it provides the 
tortfeasorr and the injured party with legal certainty as to the law that governs any 
obligationss resulting from an act of use. Since it has been argued that the question 
off  unlawfulness should be treated separately from the question of the legal 
consequences,, the relative benefits of party autonomy can be enjoyed without its 
potentiall  negative effect on the public domain, as the law chosen only governs the 
liabilityy for and consequences of the infringement but not the unlawfulness of the 
actt itself.5" 

Inn default of a choice, an objective conflict rule must be used. An appropriate 
choice-of-laww rule is the 'common habitual residence' rule.59*  It provides that if 
victimm and tortfeasor are habitually resident in the same country, the law of that 
countryy applies.w The reason is that this law is deemed to be more closeb 
connectedd to the relationship between the tortfeasor and the injured party than the 
laww of the place of the wrong, because the legal consequences of the act that took 
placee abroad are felt in the country of the parties" common residence.600 As these 
consequencess are exactly the issue for which we seek to identify a rule, in mv 
view,, the 'common habitual residence" rule should be the first in line for 
applicationn in default of a choice by parties. 

]ff  neither party autonomy nor the 'common habitual residence* rule provide a 
solution,, the law most closely connected may be identified by using a semi-open 

5966 Some laws require that the choice be made after the tort has arisen (§11 Austrian IPRG; $42 
Germann EGHGB. id. Art. 8 GED1P Rome 11 Proposal). Art. 6 Dutch WCOD allows tor a choicx 
beforee the tort occurred (see Kamerstukken II 1998-99, 26 608. nr. 3, p. 9). it can even follow 
implicitlyy liom a previous legal relationship between panies (e.g.. in the case of a tort linked to a 
contractuall  relationship). The Preliminary Draft Rome 1) regulation does not seem to exclude a 
choicee made before the ton occurred either. 

5977 The Swiss IPRG in Art. 110 in effect contains this solution: intellectual property rights are 
governedd by the lex proiectionis, but where it concerns infringement, parties can choose tin 
applicationn of the lex fori to govern the legal consequences of the infringement. Whether the 
parties'' choice should be limited to the law of the forum -as the Swiss statute prescribes- is 
debatable. . 

5988 Ponlier 2001 at 173. argues that the interest in treating infringements of intellectual property in 
onee territory equally is a reason for not applying the 'common habitual residence* exception. The 
absolutee character of intellectual property is another. This argument seems valid to me in relation 
too the question of unlawfulness. 

5999 Art. 3(2) GEDIP proposal provides for the "common habitual residence' rule by way of 
presumption.. As is the case in Dutch law (Art. 3(3) WCOD) and the Explanatory Memorandum in 
KumersiukkenKumersiukken II 1998-1999. 26 608. nr. 3, p. 7. the law ol common residence governs both the 
unlawfulnesss oi the acts and its consequences, i.e.. it replaces the lex loci delicti delicti entirely. 

6000 Art. 3(3) Dutch WOCD. Art. 62(2) Italian Private international Law Act (if parties share both 
nationalityy and habitual residence), Art. 133(1) Swiss IPRG. 
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conflictt rule. Connecting factors that may be indicative of a close connection are 
againn the habitual residence or principal place of business of the user (tortfeasor) 
orr of the right owner (injured party), in addition to the place of the use (place of 
thee wrong). In the next Paragraphs, the arguments in favour and against the use of 
thesee respective connecting factors will be discussed. 

6.5.2.]6.5.2.] Place of the Wrong (Place of Use) 

Ass has been slated above, traditionally, the place of the wrong is deemed to reflect 
thee closest connection. The place of the wrong was initially meant to serve in 
casess of torts that concern physical damage to corporeal property and (physical) 
injuryy to a person. Using it for torts that involve damage to non-material interests, 
suchh as reputation, patrimonial rights and intellectual property, gives rise to some 
difficultyy in determining where the place of the wrong is. 

Still,, this connecting factor will work for many types of uses of (allegedly) 
copyrightedd subject-matter, such as the unauthorised public performance of a play 
inn a theatre, or the broadcast of a song in a football stadium, or the adaptation of 
ann article that is reproduced in a locally distributed newspaper. In those cases. 
theree is only one place of use, or wrong. 

Problemss arise if the infringing act is not limited to one territory, but takes 
placee across borders or has cross-border effects. Such bi-local torts -or in the case 
off  intellectual property torts, more likely, multi-local torts- are of course an old 
andd well-known phenomenon, which are not limited to intellectual property. A 
classicc example is the fraudulent letter sent across borders and a more modern 
examplee is environmental pollution (e.g.. when the emission of pollutants in one 
countryy results in pollution damage to crops or water-supplies in another country). 

AA  muhi-local tort occurs when an act takes place in one country, while the 
harmfull  effect of it materialises in another country or countries. Handhmgs-™' and 
ErfolgsoriErfolgsori diverge in these cases. For instance, a newspaper article is adapted and 

6011 Hand/unison is the place where the principal act(s) take place; preparatory acts should not be 
considered.. The Erfolgsort is the place where the right or interest is actually first 
affected'damaged;; places where subsequent damage is sustained do not qualify. The European 
Courtt of Justice, in judgments concerning Art. 5(3) of the Brussels Convention on Jurisdiction, 
clarifiedd thai the definition of Erfo/gson is not so wide as lo include any place where damages art 
sustainedd (e.g.. at the habitual residence of the injured party) which result from an event that has 
alreadyy caused real damage elsewhere: ECJ 19 September 1995 case C-364/93. OJ EC 1995 
C299/44 (Mcihiuiri v. Lloyd's), elaborated in ECJ 21 October 1998. case C-51/97, [1998] ECR 1-
65111 {Reunion Européenne v. Spliethofi 's Bevrachtinpskunioor). 
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reproducedd (printed) in the Netherlands without authorisation by the right owner, 
andd the newspaper is subsequently distributed in Germany and other countries.w'' 

Too complicate matters further, we can see that in intellectual property, this 
typee of situation can often be regarded as a multi-local lort. but also as a potential 
multiplemultiple tort. This is the case if the elements that took place in the Netherlands in 
themsehess constitute a separate infringement, and/or the elements that took place 
inn Germany constitute an infringement, e.g.. if there is unauthorised reproduction 
inn one country and unauthorised distribution in the other, this will make two 
separatee tons. In effect, in our example the adaptation/reproduction takes place 
completelyy in the Netherlands, but the distribution is initiated in the Netherlands 
andd completed in Germany. The act of distribution is a multi-local tort and a 
choicee will ha\e to be made between the Handlungs- and Erfolgsort.H] ' 

Thee question is not only which of the two connecting factors should be given 
preferencee (if either), but also how they should be defined in a digitally networked 
environment. . 

Inn the context of satellite transmissions and the Internet, a technical definition 
iss often used lor the Jicmdlungsort. whereby the initiation of the act of 

6022 Compare the Shcvili case, which involved a French newspaper that puhlished an allegedly 
defamatoryy article a horn an English temporary employee of a French exchange office. The 
newspaperr (I-rance-Soii I was distributed primarily in France (237.000 issues sold), but also in 
otherr countries (23(1 sold in England and Wales). Sheviil sued for damages in England. The EC.1 
wass called upon to answer the question of whether an English court had jurisdiction on the basis 
off  Art. 5(3) Brussels Convention 1968. as court of the Erfoipsori. The House of Eords asked 
whichh of the three places - the place where the newspaper was printed and put into circulation: the 
placee where the newspaper was read by the public: the place where the plaintiff has a reputation 
qualifiedd as Erfoipsori. The ECJ ruled that only the place where the publisher was established, 
wass considered 10 be the Hand!import since that was where the harmful event originated and 
wheree the del amatory staiemenls were expressed and put into circulation. The places where issues 
off  the newspaper were distributed and where the plaintiff was known, were considered 
Erfoi^sorct.Erfoi^sorct. as it was there that the damage to the plaintiff's reputation resulted. EC.1 7 March 
19955 case C-68 93. 11995]ECR 471 LSIwvill v. Pre.sse Alliance). The EC.1 first ruled thai the plaa 
off  infringement can be the place where the tortfeasor acts or where the harmful event causes 
damagee in EC.1 30 November 1976 case 21/76. |1976] ECR III-1735 {Bier v. Mines de Potass, 
d'Alsace). d'Alsace). 

6033 In a strict territorial interpretation of intellectual property, the debate over Handhuips- and 
Erfoliisori.Erfoliisori. multiple or multi-local torts, is of course superfluous. Strict territoriality means that an 
acii  in country A can by definition only infringe 'copyright A'. Hoeren (1993, p. 131) seems to 
rejectt the lc.\ loci delicti and its distinction between Hand/unison and Erfolgsort for copyright 
infringementt on this ground, ld. Mager )995, p. 43 et seq. Compare Biihler 1999, p. 327 et seq. In 
practice,, courts do not apply strict territoriality: see. lor instance. Hof Arnhem 29 June 1995. 
[1995]]  B1E 44 (Relo v. Furniiex) which ruled that the order to refrain from any acts that infringe 
Fumitex'ss Dutch intellectual property, included acts ot reproduction and storage of reproductions 
outsideoutside the Netherlands, to the extent that these acts were directed at the Dutch market. Sec 
Ginsburgg lor a discussion of the 'root copy" approach as it is practiced by US courts 1999, pp. 
338-346. . 
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reproductionn or communication of the protected work, performance, broadcast, 
etc... is the relevant act to be localised. For example, the place of initiation of a 
broadcastt via satellite is in terms of the Satellite and Cable Directive Article l(2)b: 
'...thee place where the programme-carrying signals are introduced into an 
uninterruptedd chain of communication leading to the satellite and down towards 
thee earth/ In Internet lerms. the place of the upload is often considered to be the 
placee from where the protected subject-matter was introduced into a network for 
thee purpose of further distributing it via servers. Alternatively, the place where the 
serverr itself is located and on which the content was first hosted is viewed as the 
relevantt place. 

Thee drawback of a technical definition of the Handlungsort is that in an era of 
rapidd technological change, it will be difficult to come up with an appropriate 
definitionn that can be applied to various acts. Also, as has often been remarked in 
thee Internet context especially, a technical definition of the Handlungsort could 
leadd to manipulation of the connecting factor. In the networked world, one can 
easilyy direct files to a server in the place of one's choice.604 Another problem with 
usingg the place where the server is located or where the communication was 
initiatedd as connecting factor is that the place of the server can be accidental and 
thereforee does not lead to the determination of the law most closely connected.60' 

Thee better option seems to be to consider the Handlungsort from an 
'organisational'' perspective, i.e.. as the place where the initiative for using the 
workk and the organisation of exploitation of it originates. Ginsburg proposes 
exactlyy such an interpretation: the place of the upload is the place of initiation of 
thee infringement, which should be understood as the place where the alleged 
infringerr 'devised its plan to make the work available over digital media...Mosi 
often,, in the case of a juridical person, that place will correspond to us 
headquarters.'6'" " 

Thee Erfolgsort is the place where the actual damage for the right owner 
materialises.. This damage occurs in the country where the possibilities for the 
rightt owner to exploit his or her intellectual property are diminished.60' i.e.. where 
thee unauthorised reproduction of a work, performance, broadcast, etc. reaches an 
audience.. The Erfolgsort is not the place of habitual residence of the right 

6044 Among others by Bühler 1999, p. 400 and Lucas 1998 at 85. 
6055 For a critique of the place of initiation or injection, see for instance Lucas 1998. at 81-88 
6066 Ginsburu 1999. p. 329: Dessemoniet similarly regards the country of upload (pays de chan>ement) 

ass the country where the entity that uses the allegedly protected subject-matter has its effective 
seatt (1998b, pp. 54-55). 

6077 Tlii s interpretation is reminiscent of the Market Rule as used for the tort of unfair competition. On 
thee Market Rule, see Kabel 1993. 
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owner.6'**  Neither do places where subsequent damage is sustained as a result ol 
thee infringing act qualify as Erfoigsort (in German Folgschaden. ven-olgschade in 
Dutch).60' ' 

Thee problem with the place of receipt as connecting factor is that it wil l hardb 
everr point to a single law. It therefore appears unsuitable to delermine the country 
withh the closest connection. The Handlnngsort. on the other hand points more 
easilyy towards a single country, which wil l olien also be the country in which the 
tortfeasorr has its principal place of business or habitual residence. It is to thai 
connectinee factor that we shall turn next. 

6.5.2.26.5.2.2 Hahimal Residence or Place of Business of the Tortfeasor 

Ass a connecting factor in its own right, the habitual residence of the tortfeasor 
doess not seem to be used for torts in European choice-of-law statutes. Some laws 
showw -in the case of multi-local torts- a preference for the Hcmdlimgsorf'n' and 
thiss wil l often coincide with the place where the tortfeasor is located, but this is of 
coursee different from a straightforward application of the law- of the tortfeasor. 

AA much-voiced objection to the use of habitual residence of the tortfeasor/user 
(orr of the Handhmgsort. as it often amounts to the same place) is that it wil l 
stimulatee exploiters of digital media to relocate in countries with low levels of 
copyrightt protection, the so-called copyright havens.61' 

Undoubtedly,, there are a number of countries where the piracv of copyrighted 
workss is rampant and where the unauthorised use of intellectual property also has 
aa cross-border dimension. However, in my view', one should not overestimate the 
dangerr that droves of companies would relocate in countries with low levels of 
protectionn or littl e possibilities for effective enforcement.612 

6088 Desseniontet 1996. p. 291 and 2000. localises the place where the infringement on the Internel has 
itss eflects in the place where the diminution in value of the intellectual property is situated, which 
hee poses is not the market or place where the audience is. but rather the habitual residence of the 
author,, or lor companies, the 'siege social". Ginshurg 1999. pp. 322-323 is inclined to find this 
solutionn too simple (mainly for reasons to do with jurisdiction) 

6099 Art. 3 WCOD: „S'/wvrvcornmissi<? voor het Internationaal Privaatrecht (1996 at 7); Von Hinden 
1999,, p. 87. See also the ECJs ruling in Marinari v. Lloyds mentioned in note 601. 

6100 E.g.. Art. 40 German EGBGB. 
611 1 Biihler 1999, pp. 399^402: Ginsburg 1999, pp. 333-333: Plenier 2001, pp. 315-320; WIPO 1996. 

pp.. 111 et seq. 
6122 One should also bear in mind that much of the piracy (e.g. unauthorised copying of music. 

software,, etc.) takes place in Western countries, i.e.. those with the highest level of intellectual 
propertyy protection. 
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Forr a start, the vast majority o f countries are party to the Berne Convention and 
TRIPs.. there is a min imum level of protection (which some consider too high to 
beginn wi th) that is almost universally accepled. The poli t ical reality is that the 
developedd countries wi th relatively high levels of protection have considerable 
influencee on the level of protection, as enshrined in international conventions. 
Underr TRIPs and subsequent intellectual property treaties, countries are also 
obligedd to ensure the effective enforcement o f intellectual property rights.61. 

Bothh the production and use o f information take place predominantly in the 
developedd wor ld . For a company to conduct a profitable business on the Internet, 
ann adequate infrastructure is needed (skil led personnel, computer equipment, 
marketingg tools, financial services, etc.) which it is probably unl ikely to f ind in the 
occasionall corners o f the wor ld where substantive copyright law falls short of 
internationall standards. 

Furthermore,, the copyright haven problem is not really a problem that can be 
solvedd by adopting or rejecting certain choice-of-law rules. Most countries have 
intellectuall property laws that are in accordance wi th international minimum 
standards.. Courts in other countries can apply these laws. 

Thee problem with copyright havens is often not so much that their laws are 
inadequate,, but that they do not have the legal infrastructure or culture for 
adequatee enforcement by Western standards. This may have consequences for 
thosee private international law rules that deal wi th jurisdiction over infringement 
claims.. For instance, the right owner may have to be given the opportunity to 
bringg his infringement claim before the court o f his habitual residence i f legal 
redresss is di f f icult to come by in the country where the tortfeasor resides. These 
kindss o f solutions are however not concerned with the applicable law. 

Lastly,, it should be pointed out that i f one were to subject the question o f the 
unlawfulnesss of the act to the lex proieciionis -as 1 propose one should d o - a low 
standardd of protection o f the tortfeasor's law is not really a val id argument against 
applyingg the tortfeasor's law to the legal consequences o f infringement. 

Inn short, i l one were to use the place of principal business or habitual 
residencee o f the tortfeasor as connecting factor, the drawback o f the danger of 
'applicablee law" shopping does not seem too great. A n advantage of using this 
connectingg factor is that typical ly the court of the tortfeasor's residence w i l l have 
jur isdict ionn over an infringement claim. As the Jorum rei is most l ikely to be the 
placee where the tortfeasor has assets, it may be an attractive forum for the right 
ownerr to bring his or her claim. For the courts it is efficient to be able to apply its 
ownn law. On the other hand -assets o f the tortfeasor left aside- in the case of 

6133 A country like China for instance, has revised its intellectual property law so as to bring it more 
intoo line with the standards of the W1PO 'Intemei Treaties' (WCT and WPPT). even though it has 
nott adhered to them. See Feng 2002. 
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Internett infringement, one could normally make the same case for the victim's 
habitualhabitual residence. If that place is also a place of use. the local court will have 
jurisdictionn on the basis of Article 5(3) of the Regulation on Jurisdiction or a 
similarr national provision. 

6.5.2.36.5.2.3 Habitual Residence of the Injured Party (Right Owner) 

Thee place of habitual residence of the injured party is more commonly used as 
connectingg factor lor torts than the place of habitual residence of the tortfeasor. 
Notably,, the infringement of personality rights is subjected to the law of the place 
off  habitual residence of the victim. 

Forr instance. Article 139 Swiss 1PRG gives the victim of defamation or 
anotherr type of infringement of personality rights the opportunity to choose for 
applicationn of his or her own law. The GEDIP Rome 11 proposal contains the 
presumptionn that the law most closely connected to an infringement of personality 
rightss is that of the habitual residence of the injured party.614 The Preliminar> 
Draftt Rome II regulation goes further by providing directly that 'the law. 
applicablee to a non-contractual obligation arising from a violation of private or 
personall  rights or from defamation shall be the law of the country where the 
victimm is habitually resident at the time of the tort or delict' (Art. 7). 

Shouldd this trend be followed for intellectual property? Given the parallels 
betweenn moral rights and personality rights in general, it may be tempting. On the 
otherr hand it has been submitted that the right owner is -compared to the user- not 
too be regarded a prion as the weaker party deserving more consideration. Still, if 
theree are multiple places of use and one wants to identify a single law to govern 
thee legal consequences of infringement, either the user's or right owner's habitual 
residencee will have to be given preference. 

Thee user's habitual residence has the advantage that it will normally coincide 
withh the place of the wrong, i.e.. the Handhmgsort in the organisational sense. On 
thee other hand in Imernel cases especially, the right owner's habitual residence 
wil ll  typically coincide with an Erfolgsort. That evens the score in factors pointing 
too either habitual residence. Considering that the injured party's residence is a 
moree commonly used (and proposed) connecting factor, on balance 1 am inclined 
too give it preference over the tortfeasor's habitual residence. 

6144 An. 3(3). it should be noted that this article was conceived tor bi-local torts, which under the 
GEDIPP proposal are in principle subjected to the law of the Erfolgsort; it introduces tht 
presumptionn that the habitual residence of the victim is the Erfolgsort for personality rights 
infringements. . 
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Inn sum. the legal consequences of an infringement of copyright or related rights 
shouldd therefore in my view be governed by: 
1)) the law chosen expressly by the parties. 
2)) in default of a choice: the law of the parties' common habitual residence or 
placee of business. 
3)3) in default of a common habitual residence, by the law most closely connected 
too the relationship between tortfeasor and injured party, which is presumed to be: 
-- where there is one place of use. the law the country of the place of use. 
-- where there are several places of use in different countries, the law of the 

countryy in which the injured party (right owner) has his place of habitual 
residencee or principal place of business, if that is also an effective place of use. 
or.. if this is not the case: 

-- the law of the country where the tortfeasor (user) has his habitual residence or 
principall  place of business, if that is also an effective place of use. 

Thee place of use corresponds to the place where the infringing act occurred. In the 
casee of multi-local infringement, the places that qualify as places of use are: the 
placee where the initiative for using the work and the organisation of exploitation 
off  it originates and the place(s) where the possibilities for the right owner to 
exploitt his or her intellectual property are diminished, i.e.. where the unauthorised 
reproductionn of a work, performance, broadcast, etc. reaches an audience. 

Inn order to reduce the number of potential places of use, only the places that 
havee an effective connection to the use of the intellectual property should be 
considered.. What constitutes such an effective connection will be examined in the 
followingg Paragraph. 

6.5.33 IDENTIFY1NG COUNTRIES WITH AN EFFECTIVE CONNECTION TO 

INFRINGEMENT T 

Soo far. littl e attention has been paid to the question of whether application of the 
lexlex protections is feasible in a networked world. We have concentrated above on 
constructingg a rule that allows for the identification of the law most closely 
connectedd to the tort of infringement, but only with a view to applying it to the 
legall  consequences of the infringement. 

Thee application of the lex protections to the question of whether an act 
constitutess an infringement of intellectual property will in many cases not be 
problematic.. Even where there are multiple countries of use. as would be the case 
iff  a book with an (unauthorised) reproduction of an essay is distributed in several 
countries,, it is relatively easy to adapt activities so that local standards are met 
(e.g.,, if the distribution is an infringement in France but not in Belgium, one 
ceasess to distribute the book in France). 
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Onn the Internet. ho\ve\er. it ma\ not he so easy to conform to all the laws of the 
countriess in which use of a work is (potentially) made. To conclude our 
deliberationss on infringement. 1 will discuss how the number of laws that quality 
ass lex protect ionis may be narrowed down. 

Ass stated before, the most frequently mentioned problem of copyright 
infringementt on the Internet must he that given the territorial nature of copyright 
andd the worldwide reach of the Internet, the posting of information is potentially 
ann infringing act in as mam countries as where the information can be 
downloaded.. This could lead to a situation where a large number of laws would 
applyy simultaneously, each for its own territory. 

Thiss so-called "mosaic approach* is commonly accepted for intellectual 
propertyy rights such as patents, which are e\en more territorial than copyright and 
relatedd rights because of registration requirements, etc. It is also a well-known 
doctrinee in conflicts law. especially in the area of jurisdiction over torts such as 
infringementt of personality rights (privacy, defamation) through the media.615 One 
disadvantagee of the mosaic approach where the applicable law is concerned, is 
thatt the actual application of a multitude of governing laws to a case puts a 
considerablee strain on the judicial process. 

AA much more serious disadxantage of applying the laws of all the countries 
thatt qualify as places ot use simultaneously but for different territories, is the 
dangerr that the strictest law will eventually come to dominate. When all the 
domesticc laws connected to the case consider a disputed act an infringement, there 
iss no particular problem. More likely, however, some do and some do not. 

Iff  there is no way to abide by the contradictory standards simultaneously, for 
instancee by using IP mapping to block access to a website tor users from a certain 
country,, there is a danger that the country with the highest level of protection will 
exportt its standards to jurisdictions that have struck a different balance between 
thee public interest, authors" interests and users" interests. Even if abiding b\ 
differentt standards is technically possible, it may be overly burdensome 
financiallyy to organise one's activities in such a way that all laws involved are 
respected. . 

Vonn Hinden argues that a court will not be inclined to prohibit, for each 
separatee country, the acts that are not allowed under the law of that countn. 

6155 Von Hinden 1999. p. 1 M ot seq. The EC.1 has adopied the mosaic approach for jurisdiction over 
defamationn claims in Sheviti v. Press Alliance (see note 602: a court of the Erfoigson can onl\ 
adjudicatee a claim lor damages sustained in the Erfoiyson (the court in the Htmdhtngsort has 
jurisdictionn over the totality of the damage in Hand)'uni>sort and Ertohjsarie). Peinze 2002, p. 74 
ett seq., argues against applying the Shevill approach to copyright. 
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Rather,, courts will lend to apply the strictest law. because in that way the 
defendantt will conform to all the laws involved.6i" 

Withh Von Hinden. 1 am not in favour -as some writers are- of applying the 
mostt stringent intellectual property law. Since every domestic copyright law 
reflectss a balance of interest between the private rights of the owners and the 
publicc domain. I do not see why the copyright owner should be structural!) 
advantagedd over the user of information. The entire point of subjecting the 
infringementt question to the lex protectionis is to uphold this local balance as 
muchh as possible. Furthermore, the fact that there is a growing body of substantive 
normss that the international community has agreed to in the form of international 
copyrightt and related rights treaties, is an argument to apply the least protective 
laww rather than the most protective. 

Too somewhat relieve the problems of application of the lex protectionis in a 
networkedd world, one could however narrow down the place of use in an attempt 
too exclude the laws of countries that are only remotely connected to the case. Use 
off  the Internet, especially, causes large numbers of countries to be somehow 
connectedd to any infringement case, as protected subject-matter once posted on a 
computerr connected to the Internet can be downloaded across the globe and many 
intermediatee copies of it are made on servers in many countries on its packet-
switchedd route from sender to receiver. Obviously, not all the territories that the 
informationn passes en rome can be regarded as being significantly connected to 
thee act of sending or receiving. 

Thee number of laws theoretically involved could be brought down by onl\ 
consideringg those with which the case has an effective connection.6'7 In reality, the 
placess of use that maner are where the right owner's effective capacity to exploit 
thee copyright or related rights are injured, or -in the case of moral rights- where 
thee reputation of the author is harmed. 

Suppose,, for instance, the case where an unauthorised Icelandic translation of 
ann English novel is posted on a website that contains only information in 
Icelandic,, is hosted by a server located in Iceland which is operated by a service 
providerr established in Iceland. Should the communication of the translation be 
viewedd as a tort that is connected to all countries where the website can be 
accessed?? Or are the effectively connected countries Iceland and possibly a 
numberr of countries with relatively large communities of Icelandic persons, i.e.. a 
realisticc potential readership that will use the work? 

6166 Von Hinden 1999. p. 16.v 
6177 A similar discussion is taking place with regard to jurisdiction over infringement claims. Since the 

placee of infringement is a commonly accepted ground lor courts to assume jurisdiction, 
distributionn via the Internet in theory makes any court anywhere in the world competent. For this 
problemm in respect of the Brussels Convention's Article 5(3). see note 602 above. 
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Ass Von Hinden rightly observes, the connecting factor used lo determine the 
applicablee law should be suitable to discriminate between countries with which 
thee alleged infringement does and does not have a close connection. After all. the 
primaryy objective of choice of law for torts is to identify the law most closely 
connected.6"""  Given the worldwide accessibility of the Internet, the place of 
(potential)) receipt, which is a place of use as much as the place of the upload, at 
firstt glance lacks such an ability to discriminate. 

Onee could, however, interpret the place of receipt not as any place where a 
downloadd could potentially occur, but rather as the place where the tortfeasor 
iniendss others to access the information/11" A comparable solution is often 
defendedd for defamation lorts in the press:620 to determine which countries qualify 
ass Erfolgsori. the places where the press (through distribution of copies) or 
broadcasterr intends to reach the public are relevant, instead of any place where a 
copyy surfaces occasionally 

AA number of factors can be taken into account to determine who this intended 
audiencee is. The language used and the nature of the information offered (e.g.. 
locall  news) are often good indicators of where the target audience is located. The 
possibilitiess offered by a wcbsiie for ordering/paying from different countries is 
anotherr indication. Technical measures taken could also be used to establish what 
thee intended country or countries of receipt are: users max need passwords to 
accesss information and be asked to state their place of habitual residence in order 
too allow the provider to give access to users from certain territories only. Probably 
moree common in the future will he the use of IP mapping techniques to restrict 
accesss to users from certain countries. 

Iff  it turns out that the intended audience (i.e.. the effective places of receipt) is 
locatedd in one. or maybe two or three countries, the law(s) of these countries can 
bee applied. For the tortfeasor, this outcome cannot be said to be unforeseen.621 For 
thee courts, it is still a labonous task -especially when foreign law has to be applied 
exex officio- but it is not practically impossible, as application of a large number of 
lawss would be. 

Courtss could also take greater cognisance of the nature of the Internet when 
draftingg their injunctions or determining the level of damages sustained (e.g.. if an 

6188 Von Hinden 1999, p. 142. 

ftft  19 Von Hinden 1999. p. 174 el seq. supports this 'target audience' approach for infringement of 
personalityy rights on the Internet. 

6200 Von Hinden 1999. p. 174. 

6211 lor users oi protected subieei-matier. Bühler 1999, p. 410 amues that the /ex protect ionis (in the 
sensee that the HMT can rely on Ins local law) should prevail because it makes the risks the user 
runss relatively predictable: compare Pienter 2001, p. 314. who seems, however, to assume thai 
Internett users only download material, not post or fileshare it. 
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allegedd infringer manages to exclude 90 per cent ol users in a certain area from 
accessingg his website, that would be sufficient). The realities of how the lnternei 
workss must not be disregarded. 

Evenn though in many cases the search for places of use with an effective 
connectionn will result in the determination of a single (or couple of) governing 
law(s).. there will always be cases where large numbers of places of use have an 
effectivee connection, e.g.. the websites of international organisations, or of 
supplierss of information on the financial markets. The question is whether one 
shouldd try to narrow down the number of connected countries any further, by 
consideringg their relative position. 

Oncee it has been established that a country has an effective connection with 
thee case at hand it would be odd to completely disregard the law of that country, 
forr instance on the basis that only 200.000 persons have downloaded the allegedly 
infringingg material or are expected to do so. whereas in another country the 
numberr is 500.000. If one were to select the law of the largest market, countries 
withh smaller markets (due to numbers of inhabitants, language, culture) will find 
thatt the supply of information is influenced by the intellectual property standards 
off  the larger markets. From the viewpoint of the degree to which a particular 
countrvv is connected to an infringement case, this cannot be justified. It must 
thereforee be accepted that users of protected subject-matter who direct their 
activitiess at a large number of countries, will have to abide by a large number of 
laws.. Unfortunately, in practice this may mean that they will adhere to the strictest 
norms. . 

6.66 Conclusions 

Inn this Chapter, it has been examined which conflict rules are appropriate for 
differentt issues in the areas of copyright and related rights. The point of departure 
was,, for each issue, an enquiry into which of the four allocation principles used in 
contemporaryy choice of law is best suited. 

Ann important, possibly still the predominant, approach to selecting the 
applicablee law in an international case is to determine with which legal system the 
issuee at hand has the closesi connection from a factual-geographical point of view. 
Forr the existence, scope and duration of intellectual property some authors argue 
thatt the lexproieciionis is the law most closely connected. 

Inn my view however, application of the lex proieciionis to existence, scope 
andd duration (i.e.. to the proprietary aspects of copyright and related rights) is 
betterr based on the Junctional allocation principle in its broad meaning. The rules 
off  the Rome Convention 1980 which seek to determine the law most closely 
connectedd to a contract, are in principle well suited to copyright and related rights 
contracts.. However, the liberal approach to party autonomy that characterises the 
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Romee Convention may not he adequate where the transfer of rights hy the actual 
creatorr or performer is involved. 

Conflictt rules may also reflect policies that underlie the suhstantive law. Rules 
basedd on functional allocation in its narrow meaning and the favour principle, in 
particular,, can he instruments to safeguard the protective streak that copyright and 
relatedd rights law generally has towards the actual creators or performers (i.e.. 
naturall  persons rather than legal persons). 

6.6.11 EXISTENCE. SCOPE AND DURATION 

Thee widely held view is that the lex protectionis. or law of the country for which 
protectionn is sought {Sehutzland). is the appropriate conflict rule for copyright and 
relatedd rights. Much more than from a centre-of-gravity analysis, this view stems 
fromm the conventional wisdom that intellectual property is territorial and from the 
dutyy that states have taken upon themselves to grant foreign works or foreign 
authorss the same rights as nationals. 

1-venn though there is much to be said against the traditional arguments 
(legislativee sovereignty, intellectual property as an artificial construction granted 
byy the state) for the lex protectionis. it is the proper conflict rule for issues of 
existence,, scope and duration of intellectual property. Instead of describing the lex 
protectionisprotectionis in terms derived from the Berne Convention's Article 5(2) -which, as 
wass argued earlier, does not contain conflict rules- it is preferable to describe the 
lexlex protectionis as the law of the country where an intellectual creation is used. 

Thee reason why the lex protectionis should be regarded as the proper choice-
of-laww rule for existence, scope and duration lies primarily in the instrumental 
rationalee of copyright and related rights law. Intellectual property laws each strike 
aa balance between what is and what is not in the public domain, in an attempt to 
doo justice both to the individual creators and to the interest of the community in an 
optimall  climate for the production and dissemination of inlormation goods and 
services.. The interests of those who claim rights in information and those who 
wishh to use it meet at the place where the use of information is made. 

Iff  the applicable law would he based on. for instance, the place where a work 
originated,, or any other law that does not coincide with the place of use, the 
coherencee of the local intellectual property system would be in danger of being 
shattered.. The transborder use of information products and services has become so 
al!-pervasivee (e.g.. the vast majority of PC's that run on the same American 
operationn system, worldwide news, etc.) that with respect to local use. foreign 
copyrightt and related rights norms would be applied not now and then, bul 
systematicallyy and in a large number of cases. To maintain the balance that has 
beenn struck locally, one needs to allow the lex protectionis to reign. The question 
off  which intellectual property rights exist, for how long and what there scope is. 
shouldd therefore be governed by the law of the place of use. 
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6.6.22 INITIA L OWNERSHIP 

Ass regards the determinalion of initial ownership of copyright, it is in the interest 
off  legal certainty and predictability, but also in accordance with the objective of 
copyrightt and related rights law -reward and the stimulation of the actual creators 
off  information goods- that the law of the habitual residence (for natural persons) 
orr the law of the principal place of business (for legal persons) of those who 
actuallyy create the work, performance, etc., governs the question of who qualifies 
ass the initial owner of copyright or related rights. In case of works or 
performancess made by employees, accessory allocation of the initial ownership 
issuee to the employment contract is to be preferred, with the proviso that the actual 
creatorss cannot be robbed of the protection that is afforded to them under the law 
off  the place where they normally work. 

Inn the case of collective works, common habitual residence, or a choice by the 
co-contributorss determines initial ownership. In default of a party choice and 
lackingg a common habitual residence, a semi-open conflict rule must be used to 
determinee the country most closely connected. Possible factors to be considered 
are: : 
-- the common habitual residence or principal place of business of the large 

majorityy of the co-contributors. 
-- the habitual residence or principal place of business of the initiators or primary 

contributors. . 
-- the (principal) place of creation of the work. 

6.6.33 TRANSFER OF COPYRIGHT AND RELATED RIGHTS 

Forr contractual aspects of intellectual property, whether it be the assignment of 
rightss or the granting ol exploitation licences, party autonomy and the principle of 
thethe closest connection -including its characteristic performance criterion- are the 
predominantt allocation principles used in the Rome Convention 1980. The Rome 
Conventionn covers contracts that pertain to the transfer or exploitation of 
intellectuall  property and its rules are in my view to a large extent adequate for 
intellectuall  property contracts. 

Determiningg the applicable law on the basis of the characteristic performance 
criterionn will often result in the application of the law of the country of the 
residencee or the principal place of business of the transferor, i.e., the owner of the 
intellectuall  property. This is the case when the contract pertains to a simple 
transferr of rights, such as the assignment of copyright against payment of a lump-
summ or rovalties. or the granting of an (exclusive) licence without any obligation 
onn the part of the licensee to exploit the intellectual property.. 
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Inn cases where the assignee or licensee is the characteristic performer, the initial 
ownerr of copyright, if this is the actual creator or performer, should he able to 
invokee the mandatory provisions on transfer of the copyright and related rights 
laww of his or her country of habitual residence. The reason is that -as has been 
defendedd for initial ownership- where it concerns a transfer of rights, the 
protectionn of actual creators and performers as the weaker party against 
intermediariess such as publishers is an important function of intellectual property 
law. . 

Itt parties have chosen the applicable law. the actual creator and performer 
shouldd likewise be allowed to invoke the said provisions. Both exceptions are not 
currentlyy provided for in the Rome Convention 1980. In effect, what is being 
proposedd is a creator/performer orienied favour- restrict ion on the freedom of 
partiess to choose the applicable law in the case of contracts in which the initial 
ownerr transfers rights, as well as a favour-oriented correction in the case of 
objectivee allocation. 

Wheree the formal validity of a contract (assignment or licence) in which the 
creatorr or performer transfers rights of which he or she is the initial owner is 
concerned,, the favor neyoiii of Article 9{  1) and (2) Rome Convention 1980should 
nott be applied unreservedly. Rather, a favour-restriction for the benefit of the 
creatorr or performer is called for. who can thus invoke the provisions on formal 
validityy of his or her own law. The same allocation is proposed for requirements 
off  form that relate to the assignment of copyright or performer's rights (i.e.. 
proprietaryy aspects). 

Wheree proprietary aspects of assignment of rights are concerned, such as the 
questionn of which rights are assignable, it is proposed that these issues are not 
subjectedd to the lex prowciionis as the law applicable to substantive copyright, but 
thatt they be subjected instead to the law of the contract of assignment. This 
approach,, although it does signify a major deviation from the traditional view, has 
variouss advantages. 

Ann important advantage is that the characterisation problems that exist with 
respectt to the nature of provisions on transfer, are avoided. It will no longer be 
necessaryy to delermine whether a provision belongs to contract law or substantive 
intellectuall  property law. or to both, depending on the type of transfer involved. 

Also,, legal certainty and with it international transactions in intellectual 
propertyy will be facilitated as the assignment of copyright and related rights is no 
longerr subject to myriad laws but to a single governing law. At the same time, the 
protectionn that copyright and related rights law aims to provide to authors and 
performerss in the local community is safeguarded by the application of functional 
allocationn and the favour principle with respect to the transfer of rights, i.e., the 
areaa of intellectual property law which contains the most provisions that aim to 
protectt the author and performer as the weaker party. 
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6.6.44 lNFRINGEMEN'1 

Thee classic rule by which a ion. such as a copyright infringement, is to be 
secernedd by the law of the place of the wrong, is perfectly suitable for intellectual 
propertyy as long as the infringement can be localised in one place (a single locus 
tort).. In that case, lex loci delicti and lex protections -as the law of the country 
wheree use is made of the intellectual creation- coincide. As soon however as the 
actt of infringement acquires a cross-border dimension, the lex loci delicti becomes 
impracticable. . 

Moree importantly, the question of infringement, or more precisely: the 
questionn of which acts constitute copyright or related rights infringement, cannot 
bee separated from the question of whether a copyright exists, for which duration 
andd what its scope is. Since existence, scope and duration are subjected to the lex 
protections,protections, so loo must the question of what constitutes infringement. The 
justificationn for doing so lies in the preservation of the local balance that has been 
struckk between the interests of information producers and the public's interest in 
thee promotion of the production and dissemination of information, while 
maintainingg a meaningful public domain. 

Onn that basis, there is no reason to also subject the legal consequences of 
infringementt to the lex protections. These legal consequences include issues such 
ass who is liable for infringement, the grounds for exemption from liability, any 
limitationn of liability and any division of liability and the existence and kinds of 
injuryy or damage for which compensation may be due. 

Thee legal consequences of the infringement can be governed by either the law 
chosenn by the parties, or be subjected to the 'common habitual residence' rule. 
Underr the latter, if the party with an interest in the copyright or related right and 
thee tortfeasor (infringer) are habitually resident in the same country, or have their 
principall  place of business there, the law of that country is applied. 

Inn default of a party choice and if the common habitual residence rule does not 
apply,, it must be established which country has the closest connection to the case. 
Itt is proposed that a semi-open conflict rule be used for this purpose. This rule 
wouldd provide that the law of the country with the closest connection to the legal 
consequencess of an act of infringement is applicable, subject to the following 
presumptionss that the law of the country most closely connected is: 
a)) where there is one place of use. the law the country of the place of use. 
b)) where there are several places of use in different countries. 
-- the law of the country in which the injured party (right owner) has his place of 

habituall  residence or principal place of business, if that is also an effective 
placee of use. or. if this is not the case: 

-- the law of the country where the tortfeasor (user) has his habitual residence or 
principall  place of business, if that is also an effective place of use. 

Inn order to establish whether in a particular country an intellectual creation is 
effectivelyy used, one should determine whether its inhabitants are a target 
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audiencee of a communication or act of making available. Factors to be considered 
are.. inter alia: 

thee use of access-controlling techniques such as passwords on websites, 
encryptionn of signals, or IP-mapping: 

-- the nature of the information offered (i.e.. locally-oriented or not): 
-- the language in which the communication takes place. 
Thee same criteria should be used to determine whether -for the purpose of 
establishingg whether an act constitutes an infringement under the lex protectionis-
thee country of use has an effective connection to the case. 

6.77 Effectuating Alternatives to the Lex Protectionis 

Givenn the predominance of the lex protectionis as the conflict rule for copyright 
andd related rights issues, this study has in a way assumed the character of an 
enquiryy into alternatives to the lex protectionis. The question is how the 
alternativess elaborated above, both with regard to infringement, initial ownership 
andd transfer, could be effectuated. 

Fromm Chapters 1 and 2 it may be clear that at the huropean level, two 
initiativess offer the opportunity for at least partial effectuation. The planned 
transformationn of the Rome Convention on the Law Applicable to Contractual 
Obligationss into a Regulation, provides a chance to incorporate some of the 
conflictt rules that have been proposed in the area of transfer of intellectual 
propertyy to the benefit of the creator and performer. Where infringement of 
copyrightt and related rights is concerned, the proposals in this area could be 
consideredd in the context of the proposed Rome II Regulation on the Law 
Applicablee to Non-Contractual Obligations. 

Itt has been elaborated above that the lex protectionis is the appropriate conflict 
rulee tor issues of existence, duration and scope of copyright and related rights. 
Sincee this view conforms to the law as it stands, no changes are required. That is 
differentt where initial ownership is concerned, as 1 propose not to subject the issue 
too the lex protectionis. but to a single governing law. 

Thee most prudent solution would be to wait and see whether the trend in case-
laww to follow such a 'single governing law' approach develops further. It is 
doubtfull  however, that courts will , where actual creators and performers are 
concerned,, apply the law of the place of the habitual residence of the creator or 
performer,, instead of the law of the place of creation or that of the place of first 
publication/performance. . 
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6.7.11 PRELIMINARY DRAFT ROME]] REGULATION 

Whetherr a particular act with respect to an intellectual creation is unlawful, is a 
questionn that cannot be viewed separately from the issue of whether intellectual 
propertyy rights exists in the creation and what the scope of the rights is. Therefore, 
wheree infringement is concerned the lex protectionis should also govern the 
questionn of unlawfulness of the act. 

Thiss is a deviation of the normal choice-of-law rules for torts, which are based 
onn the notion that in principle the unlawfulness of the act and its consequences are 
treatedd together. If one were to do so in case of infringement, however, an 
unnecessaryy measure of legal uncertainty for both right owners and users would be 
thee result. The extent of their respective claims and liabilities would -especially in 
aa digitally networked world- be governed by myriad laws. Rather than subjecting 
thee legal consequences of an infringement to the lex protectionis. using the 
'normal""  conflict rules for torts is therefore to be preferred. 

Too achieve this separation between unlawfulness and consequences, the future 
Romee ]I regulation would have to allow for a deviation from the general rules on 
twoo points. First, the applicable law that the parties to an infringement are allowed 
too choose (Art. 11(1) Preliminary Draft Rome II regulation) should not govern the 
issuee of unlawfulness of the act. but only the legal consequences. Second, the 
'commonn habitual residence* rule (Art. 3(2) Preliminary Draft Rome II regulation) 
shouldd not be applied to the issue of unlawfulness of the act either. 

Twoo questions then remain. The first is whether the closest connection 
criterionn of Article 3(1) and 3(3) yields a result that corresponds to the lex 
protectioniss (for unlawfulness of the act). The second question is whether the 
closestt connection criterion yields a result that corresponds to the solution I have 
offeredd for cases where there is not common habitual residence or parties have not 
madee a choice (for legal consequences of the infringement). 

Ass to the first question, the criterion of the closest connection in the draft 
Regulationn is 'the law of the country in which the loss is sustained'. If there is 
onlyy a single place of use. according to both the Draft Regulation and my 
proposal,, the lex protectionis applies to the question of unlawfulness of the act. 

Inn practice, especially where broadcasting and the Internet are concerned, 
theree will often be several countries of use, i.e., more places where the loss is 
sustained.. I have proposed that the unlawfulness of the act(s) should for each 
territoryy in which effective use occurs be judged by the local intellectual property 
law. . 

Thee general rules for torts in the Preliminary Draft Rome II Regulation do not 
reallyy contain a solution in cases of loss sustained in multiple places. Article 3(3) 
providess a general exception to the application of the law of the common habitual 
residencee of right owner and user, or of the place where loss is sustained (place of 
use).. It provides that if there is no significant connection between the non-
contractuall  obligation and the above mentioned countries and all circumstances 
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consideredd there is a substantially closer connection with another country, the law 
off  that other country shall be applicable. It would seem to me that any country that 
qualifiess as a place where effective use is made of an intellectual creation, has a 
significantt connection within the meaning of Article 3(3). 

Ass to the second question, where the legal consequences of the unlawful act 
aree concerned, if there is one place of use only, my solution corresponds to the 
closestt connection criterion of Article 3(1). If there are several places of use (i.e.. 
wheree loss is sustained), the legal consequences of infringement should in my 
vieww he subject to the law of the habitual residence of the victim (right owner). 
Thiss solution corresponds more or less to Article 7 of the Preliminary Draft Rome 
III  regulation. For defamation and (other) infringements of personality rights. 
Articlee 7 provides that the applicable law is that of the country where the victim is 
habituallyy resident at the time of the tort or delict. It does not specifically require 
thatt the loss is (also) sustained in the victim's country of habitual residence, but it 
iss not unlikely that the drafters assumed that in the normal case the place of 
habitualhabitual residence of the injured party is also (one of) the place(s) where damage 
results. . 

6.7.22 REVISION OF THE ROME CONVENTION 1980 

Thee Rome Convention in Article 9 lays down the favor negotii with respect to the 
formall  validity of contracts or clauses therein. To accommodate the creator and 
performerr oriented restriction on this favor negotii that 1 propose, a clause could 
bee added to Article 9 with respect io contracts involving the transfer of intellectual 
propertyy by actual creators or perlormers in their capacity as initial owners of 
copyrightt or related right. It would state that Article 9 paragraphs (1) and (2) apply 
too the formal validity of transfer clauses, notwithstanding the possibility for the 
creatorr or performer to invoke the mandatory provisions on form of the law of his 
orr her habitual residence. 

Wheree the law applicable to the contract is concerned, a new exception to the 
freedomm of choice of parties could be introduced along the lines of Articles 5(2) 
forr consumer contracts and 6(1) for employment contracts. Like consumers and 
employers,, creators and performer could then benefit from the mandatory rules 
concerningg the transfer of intellectual property that the law of their country of 
habituall  residence prescribes. 

AA similar exception could be introduced for cases where the criteria of Article 
44 for the determination of the closest connection do not lead to application of the 
laww of the country of habitual residence of the creator or performer to the contract. 
Finally,, where it concerns the material validity of the contract or any of its clauses 
thatt pertain to the transfer of rights, a favour-restriction could also be incorporated 
inn a 'Rome 1' Regulation. 
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ConflictenrechtConflictenrecht op hei gebied van hel auteursrecht en de naburige rechten. 
AlternatievenAlternatieven voor de Lex Protectionis 

Hett auteursrecht en de naburige rechten zijn van oudsher rechtsgebieden met een 
internationalee inslag vanwege het grensoverschrijdend gebruik dat wordt gemaakt 
vann intellectuele prestaties. Multilaterale verdragen ter bescherming van auteurs 
overr auteursrecht werden al gesloten toen het auteursrecht nog een pril 
rechtsgebiedd was dat zijn plaats in het privaatrecht nog bepalen moest. 

Hett centrale beginsel in de verdragen op het terrein van intellectuele eigendom 
iss en was het gelijkstellings- of assimilatiebeginsel: auteurs, uitvoerend 
kunstenaars,, omroeporganisaties, platenproducenten e.d. zijn in verdragslanden 
gelijkgesteldd met onderdanen waar het de bescherming van hun werk betreft. 

Menn zou verwachten dat de combinatie van grensoverschrijdend gebruik van 
informatieproduktenn en verschillen in nationale wetgeving inzake exclusieve 
rechtenn op geestesprodukten, geleid heeft tot systematische aandacht voor de rol 
vann het conflictenrecht in intellectuele eigendomszaken. Het conflictenrecht is 
immerss het deel van het internationaal privaatrecht dat regels geeft voor de 
bepalingg van het toepasselijk recht in internationale gevallen. 

Dee twee-eenheid gelijkstellingsbeginsel en territorialiteit in intellectuele 
eigendomsverdragenn heeft er echter tot voor kort voor gezorgd dat de vraag naar 
hett toepasselijk recht -en daarmee naar adequate conflictregels- nauwelijks 
gesteldd werd. Dat komt vooral omdat als vanzelfsprekend werd aangenomen dat 
hett intellectuele eigendomsrecht niet buiten de grenzen van het land waar het zijn 
oorsprongg vindt zou moeten worden toegepast. 

Voorall  de opkomst van moderne informatie- en communicatietechnologie is 
aanleidingg voor velen om de territorialiteit voor dood of minstens 
arbeidsongeschiktt te verklaren. De voorheen vrijwel algemeen aanvaarde 
dominantiee van de lex proieciionis. ofwel: toepassing van het recht van het gebied 
waarvoorr bescherming wordt ingeroepen, ligt daarmee ook onder vuur. 

Dee explosieve toename van het aantal transacties met internationale aspecten, 
mogelijkk gemaakt door ICT en gevoed doordat informatie steeds meer 
handelswaarr wordt, werpt de vraag op wat efficiënte en rechtvaardige regels zijn 
terr bepaling van het toepasselijke recht. Wie heeft te gelden als rechthebbende 
wanneerr de wetten van landen daar uiteenlopende bepalingen over bevatten? Naar 
welkk recht moet bepaald worden of materiaal dat op een website staat inbreuk 
maaktt op intellectuele eigendomsrechten, als er over het bestaan en de 
beschermingsomvangg van exlusieve rechten verschillend wordt gedacht door 
nationalee wetgevers? 
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Inn di l onderzoek staat de vraag centraal welke conflictregels geschikt zi jn om 
vragenn naar het hestaan. de o imang. inbreuk op en eigendom van auteursrecht en 
naburigee rechten te beslissen. Nederlands recht is daarbij weliswaar uitgangspunt 
- o o kk internationaal privaatrecht is immers nationaal recht— internationale en 
Europesee ontwikkel ingen op zowel het gebied van intellectuele eigendom als 
conflictenrechtt spelen wel de hoofdrol. 

Dee gevolgde methodiek bestaat hieruit, dat na het inleidende hoofdstuk 1. in 
hoofdstukk 2 uiteen wordt gezet wat vandaag de dag de voornaamste doelen van 
hett conflictenrecht z i jn . welke methode wordt gebruikt om het conflictenrechteli jk 
probleemm op te lossen, en welke de centrale aanknopingsbeginselen z i jn . Met deze 
uitgangspuntenn in het achterhoofd wordt geanalyseerd wat het confl ictenrechteli jk 
gehaltee is van de bestaande verdragen op het gebied van auteursrecht en naburige 
rechtenn conflictregels (Hoofdstuk 3 en 4). De conclusie van die analyse is dat noch 
dee Berner Conventie van 1886. noch latere verdragen (Rome 1961. Agreement on 
Trade-relatedd Aspects o f Intellectual Property Rights 1994. WIPO Copyright 
Treatyy 1996. etc.) zuivere conflictregels bevatten, op een ondergeschikt geval na. 

Datt maakt de weg vr i j om met de aard en functie van auteursrecht en naburige 
rechtenn in gedachten (welke worden beschreven in hoofdstuk 5). te bekijken welke 
aanknopingsbeginselenn geschikt z i jn voor welke deelvragen. Daarbij wordt 
onderscheidd gemaakt tussen de vraag naar het bestaan van rechten ( inclusief 
beschermingsomvangg en duur), de bepaling van de originair rechthebbende, de 
overdrachtt van rechten, en de inbreuk er op. Met name voor de vraag wie de 
init ieell rechthebbende is wordt betoogd dat de lex protections zou moeten worden 
losgelaienn en ingeruild voor een meer op de persoon van de maker of uitvoerend 
kunstenaarr gerichte aanknoping. 

Mett betrekking tot inbreuk op auteursrecht o f naburige rechten is de conclusie 
datt in de digitale omgeving (m.n. Internet) de lex protections niet onverkort kan 
wordenn toegepast. Enerzijds zal bij de vraag naar welk recht een inbreuk dient te 
wordenn beoordeeld, het aantal in aanmerking komende rechtsstelsels moeten 
wordenn beperkt tot die welke een effectieve band met de zaak hebben. Anderzi jds 
zall de vraag naar het bestaan van inbreuk losgekoppeld kunnen worden van de 
vraagg naar de rechtsgevolgen van inbreuk. 

Dee vraag naar het inbreukmakend karakter kan het best onderworpen bl i jven 
aann de respectieve wetten van de effectief betrokken landen. Gezien de omvang 
vann het grensoverschrijdend verkeer in informatie kan immers alleen zo tegemoet 
gekomenn worden aan het belang dat elke maatschappij heeft bij handhaving van 
dee lokale balans tussen exclusieve rechten en publiek domein. De vraag naar de 
( rechtsgevolgenn van een inbreuk daarentegen, hoeft niet óók aan een potentieel 
veelvoudd \ an wetten te worden onderworpen. Hier is ruimte voor een keuze voor 
hett toepasselijk recht door de bij een geschil betrokken partijen. Bi j gebreke 
daaraan,, verdient aanknoping gericht op de betrokken (rechtspersonen de 
voorkeur. . 
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AA A 
A.1CL L 
ALA1 1 
AMI I 

Aw w 
BC C 

BGB1. . 

BGH H 
B1E E 
B1RP1 1 

Brusselss Convention 1968 

BW W 
CA A 
Cass. . 
CC CC 
C1Z Z 
CECSR R 

CF1EC C 

CMLR R 
Col.. J.L. & Arts 
COMM/ENT T 

CDPI I 

Arss Aequi 
Americann Journal of Comparative Law 
Associationn Littéraire et Artistique Internationale 
AMl/Informatierecht,, Tijdschrift voor auteurs-
media-- en informatierecht 
Auteurswett 1912 (Dutch Copyright Act 1912) 
Bernee Convention for the Protection of Literary 
andd Artistic Works (Paris Act 1971) 
Bundesgesetzblattt (German. Austrian official 
journal) ) 
Bundesgerichtshof f 
Bijbladd Industriële Eigendom 
Bureauss Réunies pour la Propriété Intellectuelle 
(later:: W1PO) 
Conventionn on Jurisdiction and Eniorcement of 
Judgmentss in Civil and Commercial Matters. 
Brusselss 27 September 1968 
Burgerlijkk Wetboek (Dutch Civil Code) 
Courr d'Appel 
Courr de Cassation (French Supreme Court) 
Codee Civil (French Civil Code) 
Commissionn of the European Communities 
Internationall  Covenant on Economic. Social and 
Culturall  Rights 1966 
Courtt of First Instance of the European 
Community y 
Commonn Market Law Review 
Columbiaa Journal of Law & the Arts 
Hastingss Communications and Entertainment 
Laww Journal 
Loii  no 92-597 du ler juillet 1992 relative au code 
dee la propriété intellectuelle (French Intellectual 
Propertyy Act or French Copyright Act) 
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Copyrightt Directive 

CR R 
CRi i 
Databasee Directive 

FC FC 
FCHR R 

ECR R 
EGG RGB 

Ell  PR 
E.ICL L 
El l 
GEE DIP Rome 11 proposal 

Genevaa Convention 1971 

GRR LI R (Int.) 

Haguee Convention Products 
Liabilityy 1973 
Haguee Convention on 
Successionn 1989 

Haguee Convention on 
Testamentaryy Dispositions 
1961 1 
Hof f 
HR R 
IER R 

Europeann Parliament and Council Directive 
2001/29/ECC of 22 May 2001 on Copyright and 
Relatedd Rights in the Information Society. OJ EC 
20011 LI 67/10 
Computerr und Recht 
lompuierr und Recht international Teil 
Europeann Parliament and Council Directive 
%'9/ECC of 11 March 1996 on the Legal 
Protectionn of Databases. OJ EC 1996^77/20. 
Europeann Communities 
Conventionn for the Protection of Human Rights 
andd Fundamental Freedoms. Rome 4 Nov ember 
19500 (European Convention on Human Rights) 
Europeann Court Reports 
Einführungsgesetzz zum Bürgerlichen 
Gesctzbuchee (German Private International Law 
Act) ) 
Europeann Intellectual Property Review 
Electronicc Journal of Comparative Law 
Europeann Union 
Proposall  of the European Group on Private 
Internationall  Law for a European Convention on 
thee Law Applicable to Non-Contractual 
Obligations,, adopted at the Luxembourg Meeting 
off  2S-27 September 1998 
Internationall  Convention for the Protection of 
Producerss of Phonograms against Unauthorized 
Duplicationn of their Phonograms. Geneva 1971 
Gewerhlichee Rechtsschutz und Urheberrecht 
(Internationalerr Teil) 
Convv ention on the Law Applicable to Products 
Liabilityy of 2 October 1973 
Conventionn on the Law Applicable to Succession 
too the Estates of Deceased Persons of 1 August 
1989 9 
Convv ention on the Conflicts of Laws relating to 
thee Form of Testamentary Dispositions of 5 
Octoberr 1961 
Gerechtshoff  (Court of Appeal) 
Hogee Raad (Supreme Court of The Netherlands) 
Intellectuelee Eieendom en Reclamerechl 

236 6 



Bll MYOGRAPHY 

I1C C 

IPRax x 

IPRG G 

KG G 
LDIP P 
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M.1EC C 

N1LR R 
NIPR R 
NJ J 
NVIR R 

OECD D 
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Pres.. Rb. 
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Rb. . 
Receuill  des Cours 

Regulationn on Jurisdiction 

Rentall  and Lendine Directive 

Internationall  Review of Industrial Property and 
Copyrightt Law 
Praxiss des internationalen Privat- und 
Verfahrensrecht t 
Bundeseesetzz vom 15. Juni 1978 über das 
internationalee Privatrecht (Austrian Private 
Internationall  Law Act 1978) 
Kortt Geding 
Leggee 31 maggio 1995, n. 218. Riforma del 
sistemaa italiano di diritto internazionale privato 
(Italiann Private International Law Act 1995) 
Loii  Federale du 18 décembre 1987 sur Ie droit 
internationall  privé (Swiss Private International 
Laww Act 1987) 
Maastrichtt Journal of European and Comparative 
Law w 
Netherlandss Internationa] Law Review 
Nederlandss Internationaal Privaatrecht 
Nederlandsee Jurisprudentie 
Nederderlandsee Vereniging voor Internationaal 
Recht t 
Organisationn for Economie Co-operation and 
Development t 
Officiall  Journal of the European Community 
Preliminaryy draft proposal for a Council 
Regulationn on the law applicable to non-
contractuall  obligations of May 2002 
Presidentt Rechtbank (President of the District 
Court) ) 
Rabelss Zeitung fur auslandisches und 
internationaless Privatrecht 
Rechtbankk (District Court) 
Receuill  des Cours de 1'Académie de droit 
international l 
Councill  Regulation 44/2001 on jurisdiction and 
thee recognition and enforcement of judgments in 
civill  and commercial matters. OJ EC 2001. LI 2 
Councill  Directive 92/100/EEC of 19 November 
1992.. OJEC 1992, L346/15 
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Resalee Directive 

Rev.. cm. dr. ini. priv. 
R1DA A 
R1DC C 
Romee Com ention 1961 

Romee Convention 1980 

RvdW W 
Satellitee and Cable Directive 

Satellitee Convention 1974 

S.IZ Z 
Softwaree Directive 

Stb. . 
Termm of projection directive 

TGI I 
TRIPs s 

UCC C 
UDHR R 
UF1TA A 

URG G 

UrhG G 

Europeann Parliament and Council Directive 
2001/84/ECC of 27 September 2001 on the resale 
rightt for the benefit of the author of an original 
workk of art. 0.1 EC 2001. L272/32 
Revuee critique de droit international privé 
Revuee international de droit d'auteur 
Revuee International de Droit Compare 
Internationall  Convention for the Protection of 
Performers.. Producers of Phonograms and 
Broadcastingg Organizations. Rome 1961 
Conventionn on the Law Applicable to Contractual 
Obligations.. Rome 19 June 1980 
Rechtspraakk van de Week 
Councill  Directive 93/83/EEC of 27 September 
19933 on the Coordination of Certain Rules 
Concerningg Copyright and Rights Related to 
Copyrightt Applicable to Satellite Broadcasting 
andd Cable Retransmission. OJ EC 1993. L 248/15 
Conventionn relating to the Distribution of 
Programme-carryingg Signals Transmitted b\ 
Satellite.. Brussels. 21 May 1974. 
Schweizerischee Juristen-Zeitung 
Councill  Directive 91/250/EEC of 14 May 1991 
onn the Legal Protection of Computer 
Programmes.. OJ EC 1991, LI22/42. 
Staatsbladd (Dutch official journal) 
Councill  Directive 93/98/EEC of 29 October 1993 
Harmonizingg the Term of Protection of Copyright 
andd Certain Related Rights. OJ EC 1993. L209/9. 
Tribunall  de Grande Instance 
Agreementt on Trade Related Aspects of 
Intellectuall  Property Rights 1994 
Universall  Copyright Convention 1952 
Universall  Declaration of Human Rights 1948 
Archivv fiir Urheber-. Film-, Funk- und 
Theaterrechi i 

Bundesgesetzz voin, 9. April 1936 über das 
Urheberrechtt und Verwandte Schutzrechte 
(Austriann Copyright Act) 
Urheberrechtgesetzz 1965 (German Copvrieht 
Act) ) 
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Wett AB 1829 

W1PO O 
WPNR R 

WPPT T 

ZfRY Y 

ZUM M 

Well  Conflictenrecht Onrechtmatige Daad 2001 
(Dutchh Act on the law applicable to torts) 
WIPOO Copyright Treaty. Geneva 1996 
Wett houdende Algemeene Bepalingen der 
wetgevingg van het Koninkrijk (Dutch General 
Provisionss Act) 
Worldd Intellectual Property Organization 
Weekbladd voor Privaatrecht. Notariaat en 
Registratie e 
WIPOO Performances and Phonograms Treaty. 
Genevaa 1996 
Zeitschriftt fur Rechtsvergleichung. 
imemationaless Privatrecht und Europarechi 
Zeitschriftt für Urheber- und Medienrecht 

239 9 





Bibliography y 

II  snI  1890 
ff  1890] Le Droit d'Ameur 33-34. 

|sn]]  1892 
'Less arrangements particuliers entre pays de Tunion littéraire et artistique', [1892] 
LeLe Droit d'Ameur 8, 93-94, 105-107. 

[sn]]  1893 
'Applicationn en Grande-Bretagne de 1'Article 2 de la Convention de Berne', 
[[  1893] Le Droit d'Auteur 7. 82-83. 

ActesBCC 1884-1928 
'Actess des Conferences de Berne. Berlin. Rome', in: La Convention de Berne 
pourpour la protection des oeuvres littéraires et artistiques de 1886 a 1986. Geneva: 
Bureauu International de lapropriété intellectuelle 1986. 

ActesBCC 1948 
Unionn internationale pour la protection des oeuvres littéraires et artistiques. 
DocumentsDocuments de la Conference de Bruxelles 5-26 Juin 1948. Bern: Union 
internationalee pour la protection des oeuvres littéraires et artistiques 1951. 

Aciess BC 1967 
RecordsRecords of the Intellectual Property Conference of Stockholm (June 11 to July 14, 
1967).. Geneva: W1PO 1971. 

ActesBCC 1971 
ActesActes de la Conférence diplomatique de revision de la Convention de Berne 
(Paris.(Paris. 5 au24juillet 1971). Geneva: WIPO 1974. 

Alberdinokk Thij m 1998 
Christiaann Alberdingk Thijm, 'Fair use: het auteursrechtelijk evenwicht hersteld", 
[1998]]  AMI 9, 145-154. 

241 1 



Al'PKN'DIXll l l 

Anderss 1881 
J.. Anders. Beurage zuin Lehre vom luerarischen and arlislischen Urheberrechie, 
EineEine zivilistische Studie mil besonderer Beziehwig auf das demsche und 
ösierreichischeösierreichische Recht. Innsbruck: Wamierischen Universitats-Buchhandlurm 
1881. . 

Audi tt  1998 

B.. Audit. 'Le droit international privé a fin du XX e siècle: progrès ou recul'. 
[1998]]  RJDC2. 421-448 (II. B.2). 

Auditt 2000 
Bernardd Audit. 'Le droit international privé francais a la fin du vingtième siècle: 
progrèss ou recul?". in: Symeonides. Symeon C. <ed.). Private International Law ai 
thethe End of the 20th Century: Progress or Regress? London: Kluwer Law 
Internationa]]  2000, pp. 191-220. 

Austinn 2000 
Graemee W. Austin. 'Social Policy and Choice of Law for Copyright Infringement 
inn Cyberspace". 12000] Oregon Law Review 575-618. 

Barr  1862 
L.. Bar. Das internationale Privat- und Strafrecht. Hannover: Hahn"sche 
Hofbuchhandlungg 1862. 

Barr  1889 
L.. Bar. Theorie und Praxis des internationalen Privatrecht. Hannover: Hahn"schc 
Hofbuchhandlungg 1889. 

Barr  1988 
C.. von Bar. 'Kollisionsrecht, Fremdenrecht und Sachrecht für internationale 
Sachverhaltee im Internationalen Urheberrecht'. [1988] UFITA 108. 27-49. 

Barr yy 1997 
H.V.. Barry. 'Information Property and the Internet', [1997] COMM/ENT 4. 619 
634. . 

Barti nn 1930 
E.. Bartin. Principes de droit international privé selon la hi et la jurisprudence 
francaisesfrancaises (tome I). Paris: Domat-Montchrétien 1930. 

242 2 



Bim.KKiRAPin n 

Bartinn 1935 
E.. Bartin. Principes de droit international privé selon Ja loi el la jurisprudence 
francaisesfrancaises (lome 111). Paris: Domat-Montchrétien 1935. 

Basedoww 2(MH) 
.lürgenn Basedow. 'The Communitarization of the Conflict of Laws under the 
Treatyy of Amsterdam", f2000] CMLR 3. 687-708. 

Bastidee 1890 
L.. Bastide. L 'Union de Berne de 1SH6 el la protection internationale des droits 
desdes auteurs et des artistes. Paris: A. Giard 1890. 

Battifo ll  1949 
H.. Battifol. Traite élémentaire de droit international privé. Paris: Librairie 
généralee de droit et de jurisprudence 1949. 

Battifo ll  & Lajiard e 1983 
H.. Battifol & P. Lacarde. Droit international privé (tome II) . Paris: Pichon & 
Durand-Auziass 1983. 

Baulch,, Green & Wyburn 1999 
Libbyy Baulch. Michael Green & Mary Wyburn (eds.). The Boundaries of 
Copyright:Copyright: Us proper limitations and exceptions (ALA 1 study days 1998). Sydney: 
Australiann Copyright Council 1999. 

Beaufort.. De 1909 
H.L.. de Beaufort. Het auteursrecht in het Nederlandse en internationale recht. 
Utrecht:: P. den Boer 1909 (fascimile 1993). 

Benahouu 2002 
V-LL Benabou. 'Puiser a la source du droit d'auteur', [2002] R1DA 192. 2-109. 

Benkierr  2001a 
Yochaii  Benkier, 'A Political Economy of the Public Domain: Markets in 
Informationn Goods Versus the Market Place of Ideas.' in: Rochelle Dreyfuss. 
Dianee L. Zimmerman & Harry First (eds.). Expanding the Boundaries of 
IntellectualIntellectual Property: Innovation Policy for the Knowledge Society. Oxford: 
Oxfordd Urmersity Press 2001, pp. 295-3Id. 

243 3 



Al'l'K\'DI XX II I 

Benkierr  2001b 

Yochaii  Benkier. 'Through the Looking Glass: Alice and the Constitutional 
Foundationss of the Public Domain", Duke Law School Conference on the Public 
DomainDomain (9-11 November 2001). <duke.law.edu/pd> 

Bertran dd 1991 
A.. Bertrand. Affaire 'John Husion' la cour de cassation opte pour 'la loi de la 
jungle'.. [ 199]] Cahiers du Droitd'auteur 1-10. 

Bessyy & Brousseau 1998 
Christiann Bessy & Eric Brousseau. 'Technology licensing contracts, features and 
di\\ ersity*. [ 1 9981 International Review of Law and Economics 4. 451-489. 

Bingg 1998 
J.. Bing. Report on the identification of applicable law and liabilit y with regard to 
thee use of protected material in the digital conicNt. Strasbourg: Council of Hurope 
1998. . 

Bir kk 1985 
R.. Birk. 'Arbeitnchmer und Arheitnehmerahnliche Person im Urheberrechl bei 
Auslandbeziehungen".. in: H. Forkel ik. A. Kraft. Beitrage zum Schutz der 
PersönlichkeitPersönlichkeit und ihrer schöpferischen Leistungen. Frankfurt: Alfred Metzner 
Verlagg 1985. 

B1RP11904 4 
B1RPI.. Receuil des Conventions et traites concernant la proprieté littéraire et 
artisrique.artisrique. Bern: BIRPI 1904. 

BIRP11936 6 
BIRPI.. L'Union internationale pour Ie protection des oeuvres liftéraires et 
artistujiies.artistujiies. sa tondation et son développement. Bern: BIRPI 1936. 

BIRPII  1959 
BIRPI.. Replies of Governments to an Enquiry on the Drafts of an International 
ConventionConvention on Neighbouring Rights. Bern: BIRPI 1959. 

Boele-Woelkii  1999 
Katharinaa Boele-Woelki. 'De toekomst van het IPR na het Verdrag van 
Amsterdam*,, in: Van Buren-Dee e.a. fed.). Privaatrecht en Gros. Antwerpen: 
Intersentiaa 1999. 

244 4 



BlBLKXiRAP m m 

Boele-Woelkii  2000 
Katharinaa Boele-Woelki. 'Unification and Harmonization of Private International 
Laww in Europe", in: J. Basedow et al (eds.). Private Law in the International 
Arena.Arena. From National Conflict Rules Towards Harmonization and Unification 
(Liberr amicorum Kurt Siehr). The Hague: T.M.C. Asser Press 2000, pp. 61-77. 

Boele-Woelki,, Joustra & Steenliolf 2000 
Katharinaa Boele-Woelki. Carla Joustra & Gert Steenhoff, 'Dutch Private 
Internationall  Law at the End of the 20th Century: Progress or Regress?" in: 
Symeonides.. Symeon C. (ed.) Private International Law at the End of the 20th 
Century:Century: Progress or Regress? London: Kluwer Law International 2000, pp. 295-
317. . 

Boele-Woelkii  &  Kessedjian 1998 
Katharinaa Boele-Woelki & Catherine Kessedjian (eds.). Internet. IVliich Court 
Decides?Decides? Which Law Applies? The Hague / London: Kluwer Law International 
1998. . 

Boer,, Del 977 
Th.. M. de Boer. Aanknoping in het internationaal auteursrecht 1-111. IVPNR 1977. 
noo 5413. 673-678: WPNR 1977, no 5414. 689-693: iVPNR 1977, no 5415. 705-
710. . 

Boer,, De 1978 
Th.. M. de Boer. 'Boekbespreking Eugen Ulmer. Intellectual property rights and 
thee conflict of laws', f 1980] Auteursrecht I. 10-11. 

Boer,, De 1990a 
Th.. M. de Boer. 'The EEC Contracts Convention and the Dutch Courts. A 
Methodologicall  Perspective.', [1990] RabelsZ 24-62. 

Boer,, Del 990b 
Th.. M. de Boer. 'Forty years on: the evolution of postwar private international law 
inn Europe', in: Th.M. de Boer et al. (ed.). Forty years on: the evolution of postwar 
privateprivate international law in Europe. Deventer: Kluwer 1990, pp. 1-14. 

Boer,, Del 993a 
Th.. M. de Boer. 'Filmauteursrecht en internationaal privaatrecht', [1993] AMI 1. 
3-7. . 

245 5 



APPENDIX]!] ] 

Boer,, De 1993 b 
Th.. M. De Boer. 'The Hague Conference and Dutch Choice of law: Some 
Criticismm and a Suggestion*. [1993] NIL R 1-13. 

Boer,, De 1993c 
Th.. M. de Boer. De wisselwerking tussen materieel recht en conflictenrecht 
(Preadviess no 47 Nederlandse Vereniging voor Rechtsvergelijking). Deventer: 
Kluwerl993. . 

Boer,, De 1994 
Th.. M. de Boer. 'The relation between uniform substantive law and private 
internationall  law." in: Hartkamp et a! (eds.). Towards a European Civil Code. 
Nijmegen:: Ars Aequi/Nijhoff 1994. 

Boer,, De 1996a 
Th.. M. de Boer. "facultative choice of law: the procedural status of choice-of-law 
ruless and foreign law*. 11996] Receuil des Cours 257. The Hague: Nijhoff 1996. 

Boer,, De 1996b 
Th.. M. de Boer. 'hen zoo doeltreffend en rechtvaardig mogelijke ordening'. 
Vragenn rond de bestaansgrond van het internationaal privaatrecht (Mededelingen 
KNAWW afdeling Letterkunde, no 59-1). Amsterdam: KNAW 1996. 

Boer.. De 1998 
Th.. M. de Boer. 'Bescherming en begunstiging op het lerrein van de international 
onrechtmatigee daad", in: Th.M. de Boer (ed.). Vijftig jaar lex loci delicti. Van 
DubbinksDubbinks proefschrift tot een Wet conflictenrecht onrechtmatige daad. Deventer: 
KII  uwer 1998, pp. 35-45. 

Boer,, De 2002 
Th.. M de Boer. Noot bij HR 23.11.2002 (Kusters v. ABP). [2002] NJ 281. 

Boschh iero 1996 
Nerinaa Boschiero. 'Die Reform des italianischen IPR-Svstems*. [1996] ZfRV 4. 
143-152. . 

Boylee 2001 
Jamess Boyle. 'The Second Enclosure Movement and the Construction of the 
Publicc Domain". Duke Law School Conference on the Public Domain (9-11 
Novemberr 2001). <duke.law.edu/pd> [last visited 1 November 2002]. 

246 6 



BIBLIOGRAPHY Y 

Boythaa 1979 
G.. Bovtha. 'Urheber- und Verlegerinteressen im EntstehungsprozeB des 
internationaleninternationalen Urheberrechts', [1979] UF1TA 85. 1-37. 

Brakel.. Van 1950 
S.. van Brakel. Grondslagen en Beginselen van Nederlandsch internationaal 
Privaatrecht.Privaatrecht. Zwolle: W.E.J. Tjeenk Willink 1950. 

Bremm 1987 
E.. Brem. 'Das Immaterialgüterrecht im zukünftieen IPR-Gesetz'. in: Beitrage 
zitmzitm neuen JPR des Sachen-, Schuld- und Geseilschaftsrecht (Festschrift R. 
Moser).. Zurich: Schweizerischen Vereinigung für das Internationales Recht 1987. 
pp.53-65. . 

Brinkhofl99 5 5 
JJ.. Brinkhof. 'Overzicht der Nederlandse Rechtspraak. Internationaal Privaatrecht 
1990-1993/1994.. Intellectuele eigendom', 11995] WPNR 6180, 309-312. 

Brinkho ff  2000 
JJ.. Brinkhof. 'Het grensoverschrijdend verbod in octrooizaken en internationale 
bevoegdheidd ex artikel 6(1) EEX-Verdrag.' in: G.E. Schmidt (ed.), JPR & Kort 
geding.geding. Den Haag: T.M.C. Asser Instituut 2000, pp. 41-58. 

Brisonn 2000 
Fabiennee Brison. Hel naburig recht van de uitvoerende kunstenaar. Brussel: 
Larcierr 2000. 

Bühlerr  1999 
Lukass Bühler. Schweizerisches und inlemationales Urheberrecht im Internet. 
Freiburg:: Universitatsverlag Freiburg 1999. 

Burk ee 1996 
Andreww E. Burke. 'How Effective Are International Copyright Conventions in the 
Musicc Industry?7 [1996] Journal oj'Cultural Economics 1, 51-66. 

Castellss 2000 
Manuell  Castells. The rise of the Network Society (Volume 1 The Information Age: 
Economy.. Society and Culture). Oxford: Blackwell Publishers 2000. 

247 7 



APPENDIXX 111 

Cattreuxx 1889 
L.. Cattreux. 'De la supression de la caution judicatum solvi en matière littéraire ei 
artistique*.. Le Droit d' Auteur 1889. 73-99. 

Cavallii  1986 
.1.. Cavalli. La genese de la Convention de Berne pour la protection des oeuvres 
littéruireslittéruires et artistujues du 9 sepiembre 1886. Lausanne: lmprimeries Réunies 
1986. . 

Chapmann 2(1(10 
Audreyy Chapman. Approaching Intellectual Property as a Human Right: 
ObligationsObligations Related to Article 15 (1) c {Report lor the UN Committee on 
economic,, social and cultural rights, doc no. L/C. 12/2000/12 of 3 Oct. 2000). 
Geneva:: UN 2000. 

Clar kk 1999 
Charless Clark. 'Personal and Private Use in the Light of Digital Access*, in: Libtn 
Baulch.. Michael Green & Mary Wyburn (eds.y, The Boundaries of Copyright: its 
properproper limitations and exceptions (ALA ! study days 1998). Sydney: Australian 
Copyrightt Council 1999. pp. 100-101. 

Cockk Buning 1998 
M.. de Cock Buning. Auteursrecht en informatietechnologie. Amsterdam: Otto 
Cramm winek el 1998. 

Cohenn Jehoram 1983 
H.. Cohen Jehoram. 'Freedom of Expression in Copyright and Media Law', [1983J 
GRURR Int. 6/7. 385-389 

Colombell  1997 
C.. Colombet. Propriétè littéraire et artistique et droits voisins. Paris: Dalloz 1997 

Comitéé d'experts sur  uu éventuel protocole relati f a la Convention de Berne 
1994 4 
Comitéé d' experts sur un éventuel protocole relatif a la Convention de Berne. 
'Questionss concernant un éventuel protocole relatif a la Convention de Berne. 
Memorandumm du Bureau International', [1994] Le Droit d'Auteur 11, 214-243. 

Commissariaatt  voor  de Media 2(102 
Commissariaatt voor de Media. Mediaconcentratie in Beeld. Concentratie en 
pluriformiteifpluriformiteif van de Nederlandse media 2001. Hilversum: 2002. 

248 8 



BIBLIOGRAPHY Y 

Commissiee Auteursrecht 1998 
Commissiee Auteursrechl. Advies over auteursrecht, naburige rechten en de 
nieuwenieuwe media. Den Haag: 1998. 

Commissiee Auteursrecht 2002 
Commissiee Auteursrecht. 'Verhandelbaarheid van vermogensrechten: advies van 
dee Commissie Auteursrecht', [2002] AMI 2. 42-45. 

Cruquenairee 2000 
A.. Cruquenaire. 'La loi applicable au droit d'auteur: état de la question et 
perspectives".. |2000] Auteurs & Media 3. 210-227. 

Dambachh 1883 
O.. Dambach, Der Deutsch-Französische Litteraiur Vertrag vont 19. April 1883. 
Berlin:: Th. Chr. Fr. Enslin 1883. 

Darrass 1892a 
A.. Darras, [notitie] [1892] LeDroitd'Auteur 10. 121. 

Darrass 1892b 
A.. Darras. 'Lettre de France', [1892] Le Droit d' Auteur 4. 48-52. 

Desboisl960 0 
H.. Desbois. 'Le droit d"auteur des étrangers en France", [1960] R1DA 28. 79-107. 

Desboiss 1963 
H.. Desbois. 'La protection des oeuvres littéraires et artistiques étrangères en 
France.. Questions d'actualité", Traveaux de Comité francais de Droit 
internationalinternational privé (1960-1962). Paris: Dalloz 1963. pp. 177-210. 

Despagnett  1891 
F.. Despagnet. Précis de droit international privé. Paris: Larose & Forcel 1891. 

Dessemontett  1996 
Francoiss Dessemontet. 'Internet, le droit de 1'auteur et le droit international privé". 
[1996]]  SJZ 15.285-293. 

Dessemontett  1998a 
Francoiss Dessemontet. 'Copyright and human rights', in: G.J.H.M. Mom. J.J.C. 
Kabell  & W. Alexander (eds.). Intellectual property and information law: essays in 

249 9 



APPENDIXX II I 

honourhonour of Herman Cohen Jehoram. The Hague/London: Kluwer Law 
Internationall  1998. pp. 113-120. 

Dessemontett  1998b 
Francoiss Dessemontet. 'Internet, la propriété intellectuele et le droit applicable", 
in:: Katnarina Bocle-YVoelki & Catherine Kessedjian (eds.). internet. Which Cowl 
Decides?Decides? Which Law Applies? The Hague/London: Kluwer Law International 
1998.. pp. 47-64. 

Dessemoniett  2000 
F.. Dessemontet. Conflicts of Laws for Intellectual Property in Cyberspace (Paper 
presentedd at the International Conference on Dispute Resolution in Electronic 
Commercee organized by the W1PO Arbitration and Mediation Center Geneva. 
Novemberr 6 and 7. 2000). <arbiter.w ipo.intevents conferences/2000, presentations 
/dessemontet.html>> [last visited 1 November 2002]. 

Dieselhorstt  1998 
.lochenn Dieselhorst. 'Anwendbares Recht bei Internationalen Online-Diensten". 
11998]]  ZUM 4. 293-300. 

Die tz l988 8 
A.. Dietz. 'Transformation of author's rights, change of paradigm", [1988] R1DA 
138.23-76. . 

Dinwoodiee 2001a 
Graemee B. Dinwoodie. 'International intellectual property litigation: a vehicle for 
resurgentt comparativist thought?'. [2001] A.ICL 3. 429-453. 

Dinwoodiee 2001b 
Graemee B. Dinwoodie. Private international law as])ects of the protection of 
trademarkstrademarks (doc. no W1PG7P1L/01/4 E. WIPO forum on private international law 
andd intellectual property. Geneva 30-31 January 2001). 

Dommeringg 2001 
E.J.. Dommering. 'Nieuw auteursrecht voor de eenentwintigste eeuw', [2001] 
ComputerrechtComputerrecht 3. 120-125. 

Domm merino et al. 2000 

E J.. Dommering et al.. Informatierecht. Amsterdam: Otto Cramwinckel 2000. 

250 0 



BlBLKXSRAPHY Y 

Doutrelepontt  1997 
C.. Doutrelepont. Le droit moral de 1'auteur el ie droit communautaire. Brussels: 
Bruylant/L.G.DJ.. 1997. 

Drcierl996 6 
Thomass Dreier. 'International Private Law aspects of the global information 
infrastructure',, in: M. Dellebeke (ed.). Copyright in cyberspace: copyright and the 
globalglobal information infrastructure (ALA1 Study Days 1996). Amsterdam: Otto 
Cramwinckell  1996, pp. 300-306. 

Dreierr  1997 
Thomass Dreier. Urheberrecht und digitale Werkvenvenung. Die aktuelle Lage des 
UrheberrechtsUrheberrechts int Zeita/ter von Internet und Multimedia. Bonn: Friedrich-Ebert-
Stiftungg 1997. 

Dreierr  2001a 
Thomass Dreier. 'Balancing Proprietary and Public Domain Interests: Inside or 
Outsidee of Proprietary Rights?', in: Rochelle Dreyfuss. Diane L. Zimmerman & 
Harryy First (eds.). Expanding the Boundaries of Intellectual Property. Innovation 
PolicyPolicy for the Knowledge Society. Oxford: Oxford University Press 2001, pp. 
296-316. . 

Dreierr  2001b 
Thomass Dreier. 'The Influence of Economical. Moral and Informational 
Considerationss upon the Notion of the Protected Work", in: John Rosen & Per 
Jonass Nordell (eds.). Copyright, related rights and media convergence in a digital 
contextcontext (ALA1 Study Days 2000). Visby: ALA1 Swedish Group / NIR 2001, pp. 
60-72. . 

Drexll  2001 
Josephh Drexl. 'Europarecht und Urheberkollisionsrecht". in: P. Ganea et al (eds.). 
UrheberrechtUrheberrecht Gestem Heitte- Morgen (Festschrift Dietz). Miinchen: Beck 2001. 

Dreyfuss,, Zimmerman & First 2001 
Rochellee Dreyfuss. Diane L. Zimmerman & Harry First (eds.), Expanding the 
BoundariesBoundaries of Intellectual Property. Oxford: Oxford University Press 2001. 

Drobnigg 1976 
U.. Drobnig. 'Originalerwerb und Übertragung von lmmaterialgüterrechten im 
Kollisionsrecht',, [1976] RabelsZ 195-208. 

251 1 



APPENDIXX II) 

Dungss 1910 
H.. Dungs. Die Burner Übereinkunft fiber iwemarionales Urheberreehi. Berlin: 
Guttentagg 1910. 

ECC 1999 
EC.. 'Action plan of the Council and the Commission on how best to implement 
thee provisions of the Treaty of Amsterdam on an area of freedom, security and 
justice-- (adopted 3 December 1998). OJ EC 1999. CI9/1. 

ECC 2000 
EC,, Strategies for jobs in the information society. Brussels: EC 2000. 

ECC 2001 
EC.. E-Europe 2001. Impact and Priorities (doc. no COM(2()01) 140 final 2001). 
Brussels:: EC 2000. 

Ekkerr  1999 
E.. Ekker. 'Gebruikslicenties (universiteiten, bibliotheken)", in: Mirjam Haven. 
Petraa Keuchenius &. Gerard Mom (eds.). Contracten en umiltimiedia. Deventer: 
Kluwerr 1999, pp. 31-38. 

Engelen,, Van 1994 
Th.C.J.A.. van Engelen. Prestaiiebescherming en onbeschreven intellectuele 
eigendomsrechten.eigendomsrechten. Zwolle: W.EJ. Tjeenk Willin k 1994. 

Erdmannn 2002 
W.. Erdmann. 'Urhebervertragsrecht im Meinungsstreit*. [2002] GRUR 11. 923. 

Europeann Group for  Private Internationa) Law 199n 
Europeann Group for Private International Law. Cotnpie rendu des séances de 
travailtravail Venise. 20 22 septeinhre 1996. <www.drt.iicl.ac.be/gedip/gedip-reunions-
96.htm>> [last visited 1 "November 2002]. 

Europeann Group for  Private Internationa l Law 1997 
Europeann Group for Private Internationa] Law. Compte rendu des séances de 
travail.travail. Septième reunion. La Have. 26-2H septembre J997. 
<v\vv'vv.drt.ucl.ac.be/gedip/gedip-reunions-97.htm>> [lasi visited 1 November 
2002]. . 

252 2 

http://www.drt.iicl.ac.be/gedip/gedip-reunions96.htm
http://www.drt.iicl.ac.be/gedip/gedip-reunions96.htm


BIBLIOGRAPHY Y 

Europeann Group for  Private International Law 1999a 
Europeann Group for Private International Law. Compie rendu des seances de 
travailtravail Oslo, 10-12 septemhre 1999. <www.drt.ucl.ac.be/gedip/gedip-reunions-
9t.htm>> [last visited 1 November 2002]. 

Europeann Group for  Private International Law 1999b 
Europeann Group for Private International Law. 'Proposal for a European 
ConventionConvention on the law applicable to non-contractual obligations (text adopted at 
thee Luxembourg Meeting of 25-27 September 1998)', [ 1999] lPRax 4. 286-288. 

Europeann Group for  Private International Law 2001 
Europeann Group for Private International Law. Compte rendu des séances de 
travailtravail Lund, 21-23 septemhre 2001. <www.drt.ucl.ac.be/gedip/gedip-reunions-
10.htm>> [last visited 1 November 2002]. 

Fabianil998 8 
M.. Fabiani. 'Conflicts of law in international copyright contracts', [1998] 
EntertainmentEntertainment Law Review 4. 157. 

Fallonn 1999 
M.. Fallon. 'Proposition pour une convention européenne sur la loi applicable aux 
obligationss non contractuelles', [1999] European Review of Private Law 1. 45-68. 

Fallonn &  Francq 2000 
Marcc Fallon & Stephanie francq. 'Towards Internationally Mandatory Directives 
forr Consumer Contracts?" in: J. Basedow et al (eds.). Private Law in the 
InternationalInternational Arena. From National Conflict Rules Towards Harmonization and 
UnificationUnification (Liber amicorum Kurt Siehr). The Hague: T.M.C. Asser Press: 2000. 
pp.. 158-178. 

Farchyy &  Rochelandet 2000 
.loëllee Farchy & Fabrice Rochelandet, 'Protection of Authors and Dissemination 
off  Works in the Digital Universe. The Case of the French Film Industry', [2000] 
CommunicationsCommunications & Strategies 39, 37-58. 

Fawcettt  &  Torremans 1998 
Jamess J. Fawcett & Paul Torremans. Intellectual Property and Private 
InternationalInternational Law. Oxford: Clarendon Press 1998. 

253 3 

http://www.drt.ucl.ac.be/gedip/gedip-reunions9t.htm
http://www.drt.ucl.ac.be/gedip/gedip-reunions9t.htm
http://www.drt.ucl.ac.be/gedip/gedip-reunions10.htm
http://www.drt.ucl.ac.be/gedip/gedip-reunions10.htm


AiTKNDIXl U U 

Fengg 2002 
Xiaoqingg Feng. 'The Prelection of Cop\right in "Network bnvironment: A Review 
off  Recent Reform of the Chinese Copyright Law'. 12002] Information & 
CommunicationCommunication Technology Law 2. 161 -163. 

Fentimann 1995 
Richardd Fentiman. Intellectual Property and the Conflicts of Lans. A Study on 
behalfbehalf of the European Commission DG XV (not published). 

Fi'iitima nn 1999 
Richardd Fentiman. 'The justifiability of foreign copyright claims'. [1999] 
CambridgeCambridge Law Journal. 286-28}\ 

Ficsorr  2002 
Mihalyy Ficsor. 'How much of what? The "three-step lest" and its application in 
twoo recent WTO dispuic settlement cases'. [2002] R1DA 192. 110-251. 

Fk'riisi gg &  Klet t 1994 
Norbertt P. Flechsig &. Alexander Klett. 'Europaische Union und europaischer 
Urheberschutzz - ende der internationalen Urheberschutzregeln und der nationalen 
Auslanderschutzregelnn in Furopa?'. [1994] ZUM 12. 685-698. 

Fliniau xx 1879 
C.. Fliniaux, Droits des auteurs etrangers en France et droits des auteurs francais 
enen pays êtrangers. Paris: hrnest Thorin 1879. 

FF ran con 1974 
A.. Franc-on. 'Les droits sur les films en droit intemational privé", in: Traveaux de 
ComitéComité francais de Droit international privé (1971-1973). Paris: Dalloz 1974, pp. 
39-69.' ' 

Frankensteinn 1950 
h.. Frankenstein. Projet dun code Europeen de droit international privé. Leiden: 
H.J.. Bril l 1950. 

Frommm & Nordemann 1998 
11 . K. Fromm & W. Nordemann. Urheberreclv. Kommentar zum 
VrheherrechtgesetzVrheherrechtgesetz und zum Vrheherrechtswahrnemungsgesetz. Stuttgart: 
Kohlhammerr 1998. 

254 4 



BIBLIOGRAPHY Y 

Gasierr  2000 
J.. Gaster. 'Zwei jahre Sui-Generis-Recht; Europaisher Datenbankschutz in der 
Praxiss der EG-Mitgleidstaten\ [2000] CRi 2. 38-50. 

Geilerr  1996 
Paull  E. Geiler. 'Conflicts of laws in Cyberspace: rethinking International 
Copyrightt in a Digitally Networked World', [1996] Colum. J. L. & Arts 4. 571-
603.' ' 

Geilerr  1998 
Paull  E. Geiler. 'From Patchwork to Network: Strategies for International Property 
inn Flux', [1998] Vanderbilt J. of Transnational Law 553-573. 

Geilerr  2000 
Paull  E. Geiler. 'Copyright History and the Future: What's Culture Got to Do With 
It?',, [2000] Journal'of"the Copyright Society of the USA 209-235. 

Geilerr  2001 
Paull  Edward Geiler (gen. ed.). International Copyright Law and Practice (loosleaf 
ed.).. New York: Matthew Bender 2001. 

Gerbrandyy 1988 
S.. Gerbrandy, Kort commentaar op de Auteurswet 1912. Arnhem: Gouda Quint 
1988. . 

Gerbrandyy 1992 
Gerbrandy.. Auteursrecht in de steigers. Arnhem: Gouda Quint 1992. 

Gervaiss 1998 
D.. Gervais. The TRIPS Agreement: Drafting, History and Analysis. London: 
Sweett & Maxwell 1998. 

Gielenn &  Verkade (eds.) 1998 
Ch.. Gielen & D.W.F. Verkade (eds.), Intellectuele Eigendom. Tekst <£ 
Commentaar.Commentaar. Deventer: Kluwer 1998. 

Ginsburgg 1996 
J.C.. Ginsburg. 'Global Use. Territorial Rights. Private International Law. 
Questionss of the Global Information Infrastructure', in: WIPO Worldwide 
SymposiumSymposium on Copyright in the Global Information Infrastructure. Mexico City. 
MayMay 22 to 24, 1995. Geneva: WIPO 1996, pp. 381-403. 

255 5 



APPRNOIXX III 

Ginsburgg 1997 
.l.C.. Ginsburg. 'Extraterritorial Application of U.S. Intellectual Property law. 
Extraierratorialilyy and Multiterriiorialit y in Copyright Infringement', | ] 997] 
VirginiaVirginia Journal of International Law 587-602. 

Ginsburgg 1998 
.l.C.. Ginsburg. Private international law aspects of the protection of works and 
objectsobjects of related rights transmitted through digital networks (doc. no GCP1C/2. 
WIPOO Group of consultants on the private international law aspects of the 
protectionn of works and objects of related rights transmitted through global digital 
networks.. Geneva. 16-18 December 1998). Geneva: WIPO 1998. 

Ginsburgg 1999 
J.C.. Ginsburg. 'The private international law of copyright". |1998] Recneil des 
CoursCours 273. The Hague: Kluwer 1999. 

Ginsburgg 2001 
J.C.. Ginsburg. 'Vers un droit d"auieur supranational ? La decision du groupe 
spéciall  de l 'OMC et les trois conditions cumulatives que doivent remplir les 
exceptionss au droit d'auteur'. |2()01] RIDA 187, 2-65. 

Ginsburgg &  Sirinell i 1991 
J.C.. Ginsburg & P. Sirinelli. 'Authors and exploitations in International private 
law:: the French Supreme Court and the Huston Film Colorization Controversy*. 
|1991]Colum.. J. L. & Arts 435. 135-159. 

Giul iano &&  Lagarde l980 
M.. Giuliano & P. Lagarde. 'Report on the Convention on the law applicable to 
contractuall  obligations*. OJ EC 1980 C282/1. 

Goldsleinn 1994 
Paull  Goldstein. The Law and Love of Copyright from Gutenberg to the Celestial 
Jukebox.Jukebox. New York: Hil l & Wang 1994. 

Goldsteinn 2001 
Paull  Goldstein. International Copyright. Principles, Law and Practice. New 
York:: Oxford University Press 2001. 

Gordonn &  Bone 2000 
Wendyy J. Gordon & Robert G. Bone. 'Copyright", in: Boudewijn Bouckaert & 
Gerritt De Geest (eds.). Encyclopedia of Law and Economics. Volume 11. Civil Law 
andand Economics (no 1610). Cheltenham: Edward Elgar 2000, pp. 189-214. 



BIBLIOGRAPHY Y 

Grosheidee 1986 
F.W.. Grosheide. Auteursrecht op maat. Deventer: Kluwer ]986. 

Grosheidee 1996 
F.W.. Grosheide. 'De commercialisering van het auteursrecht". [1996] AM ] 3. 4 3-
50. . 

Guibaul tt  2001 
Luciee M.C.R. Guibault. Copyrights and contracts. An analysis of the contractual 
overridabilityoverridability of limitations on copyright. London: Kluwer Law International 
2001. . 

Guibaul tt  &  Hugenholtz 2002 
Luciee Guibault & P. Bernt Hugenholtz. Study on the Conditions Applicable to 
ContractsContracts Relating to Intellectual Property in the European Union (Study by the 
Institutee for Information Law of the University of Amsterdam on behalf of the 
Europeann Commission). Amsterdam: Institute for Information Law 2002. 

Gutzwillerr  1932 
M.. Gutzwiller. Der Einfluss Savignys auf die Entwicklung des 
Internationalprivatrechts.Internationalprivatrechts. Freiburg: Universitat Freiburg 1932. 

Guzmann 2000 
Andreww T. Guzman. 'Choice of Law: New Foundations". The Berkeley Law & 
EconomicsEconomics Working Papers 2 0 0 0 - 2, A r t i c l e b. < w w w . b e p r e s s. 
com/blewp/default/vol2000/iss2/>> [last visited 1 November 2002]. 

Haan,, De &  Knuist 2000 
.1.. de Haan & W.P. Knuist. Het hereik van de kunsten. Een onderzoek naar 
veranderingenveranderingen in de belangstelling voor beeldende en podiumkunsten sinds de 

jarenjaren zeventig. Den Haag: SCP 2000. 

Haa eek 1998 
J.F.. Haeck, Idee en programmaformule in het auteursrecht. Deventer: Kluwer 
1998. . 

Haguee Conference 2001 
Haguee Conference on Private International Law. Permanent Bureau and Co-
reporters.. Swnmaty of the Outcome of the Discussion Commission II of the First 
PartPart of the Diplomatic Conference 6-20 June 2001. <www.hcch .net 
/e/workprog/jdgm.html>> [last visited 1 November 2002]. 

257 7 

http://www.bepress.com/blewp/default/vol2000/iss2/
http://www.bepress.com/blewp/default/vol2000/iss2/
http://www.hcch.net/e/workprog/jdgm.html
http://www.hcch.net/e/workprog/jdgm.html


Al'I'EN'DI XX II I 

Haa «ju e Conference 2002 

Haguee Conference on Pri\ate International Law. Some reflections on the present 
statee of negotiations on the judgments project in the context of the future work 
programmee of the Conference (Prei. Doc. No 16. February 2002). 
<ww\v.hcch.net/e/workprog/jdgiri.html>> [last visited 1 November 2002]. 

Hakvoor tt  2000 

.laccoo Hakvoort. Copyright protection: not more hut different (Working document 
122).. Den Haag: CPB Netherlands Bureau for Economic Policy Analvsis. March 
2000. . 

HH albert 1996 

Deboraa Halbert. 'Intellectual Property Law. Technology, and Our Probable 
Future".. Technological Forecasting and Social Change 11996] June 2/3. 147-160. 

Hein.. Von 1999 

J.. von Hein. Das Giinstigkeitsprinzip im internationalen Deliktsrechl. Tubingen: 
Mohrr Siebeck 1999. 

Helmensdorferr  2001 
Urss Helmensdorfer. "Heili g scv das Eigenthums'. Urheberrecht in Wien urn 
1850".. [2001] UF1TA 2. 

Heini2000 0 
Antonn Heini. 'Das neue deutsche I PR fii r ausservertragliche schuldverhaltnisse 
undd für Sachen von 1999 im vergleich mit dem schweizerischen IPRG'. in: J. 
Basedoww et al (eds.). Private Law in the International Arena, trom National 
ConflictConflict Rides Towards Harmonization and Unification (Liber amicorum Kurt 
Siehr).. The Hague: T.M.C. Asser Press: 20007 pp. 251-261. 

Hesss & Ostrom 2001 
Charlottee Hess & Elinor Ostrom. 'Artifacts. Facilities, and Content: Information 
ass a Common-pool Resource". Duke Law School Conference on the Public 
DomainDomain (9-11 November 2001). <duke.law.edu/pd> [last visited 1 November 
2002]. . 

Hilt yy & Peukert 2002 

Retoo M. Hilt y & Alexander Peukert. 'Das neue Urhebervertragsrecht im 
miernationalenn Kontext*. [2002] GRUR Int 8-9. 643. 

258 8 



BIBLIOGRAPHY Y 

Hinden.. Von 1999 
Michaell  von Hinden. Persönlichkeitsverletzungen mi Internet. Das annendbare 
Recht.Recht. Tubingen: Mohr Siebeck 1999. 

Hoerenn 1993 
T.. Hoeren. '1PR und EDV-recht. Kollisionsrechtliche Anknüpfungen bei 
internationalenn EDV-Vertragen', [1993] CR 3. 129-134. 

Hoppee 1993 
J.F.. Hoppe. Lizens und Know—how-Vert rage im internationalen Privatrecht 
(diss.. Universitat Göttingen). Frankfurt: Peter Lang 1993. 

Hoyngg 2000 
W.A.. Hoyng. 'Het grensoverschrijdend verbod in octrooizaken en internationale 
bevoegdheidd ex artikel 6(1) EEX Verdrag', in: G.E. Schmidt (ed.). 1PR & Kort 
geding.geding. Den Haag: T.M.C. Asser Instituut 2000, pp. 59-66. 

Huardd 1897 
G.. Huard. Étude sur les modifications upportées a la Convention de Berne par la 
conférenceconférence réuni a Paris du 15 arril  au Ier wai 1896. Paris: Pichon 1897. 

Huardd 1903 
G.. Huard, Traite de la proprieté intellectuele (lome ]). Paris: Marchal et Billard 
1903. . 

Hugenholtzz 1989 
P.B.. Hugenholtz. Auteursrecht op informatie (diss. Amsterdam UvA). Deventer: 
Kluwerr 1989. 

Hugenholtzz 1998 
P.B.. Hugenholtz. 'Het internet: auteursrecht voorbij?', f 1998] Handelingen NJV ]. 
Deventer:: W.EJ. Tjeenk Willink 1998, pp. 197-260. 

Hugenholtzz 1999 
P.B.. Hugenholtz. 'Code as code, or the end of intellectual property as we know it", 
[1999]]  MJEC 3. 308-318. 

Hugenholtzz 2000a 
P.B.. Hugenholtz. 'Copyright Contract and Code: What Will Remain of the Public 
Domain?,, [2001] Brooklyn Journal of International Law 78-90. 

259 9 



APPENDIXX IJl 

Hugenholtzz 2000b 
P.B.. Hugenholtz. 'De wettelijke beperkingen beperkt. De WTO geeft de 
driestappentoetss tanden", [2000] AMI  10. 197-203. 

Hugenholtzz 2000c 
P.B.. Hugenholtz. Sleeping with the enemy. Amsterdam: Vossiuspers AUP 2000. 

Hu«enholtzz 2001a 
P.. Bernt Hugenholtz. 'Copyright and Freedom of Expression in Europe', in: 
Roebellee Dreyfuss. Diane L. Zimmerman & Harry First feds.). Expanding the 
BoundariesBoundaries of Intellectual Property. Innovation Policy for the Knowledge Societw 
Oxford:: Oxford University Press 2001. 

Hugenholtzz 2001b 
P.B.. Hugenholtz. 'Haalt de Auteurswet 2012?', in: Jaarverslag 2000 Nederlands 
Uitgeversverbond.Uitgeversverbond. Amsterdam: NUV 2001, pp. 56-61. Also available at 
<\\'ww.i\\ ir.nl/publicaties/hugenholtz/nu\ .html> [last visited 1 November 2002]. 

Hugenholtzz 2001c 
P.B.. Hugenholtz. The New Database Right: Early Case Law from Europe. 
<www.ivir.nl/pubiications/hugenholtz/fordham2001>> [last visited 1 November 
2002]. . 

Hugenholtzz 2002 
P.B.. Hugenholtz. 'De spin-off theorie uitgesponnen', [2002] AMI 5. 161-166. 

Huyberechtss [no date] 

lngridd Huyberechts. La protection du droit d'auteur dans la sociélé de 
1'information1'information en Europe f.lean Monnet Papers on the European Information 
Society).. <www.rechten.rug.nl/eur/EISMonnetChair/Papers/IP/ih.html> [last 
visitedd 1 November 2002]. 

Ishigur oo 1997 
K.. Ishiguro. 'International copyright infringements in cyberspace: a conflict-of-
lawss analysis', [1997] Patents & Licensing December. 9-18. 

Jessurunn d'Oliveir a 1971 
Hanss Ulrich Jessurun d'Oliveira. De antikiesregel. Deventer: Kluwer 197E 

260 0 

http://www.ivir.nl/pubiications/hugenholtz/fordham2001
http://www.rechten.rug.nl/eur/EISMonnetChair/Papers/IP/ih.html


BIBLIOGRAPHY Y 

Jessurunn d'Oliveir a 1977 
Hanss Ulrich Jessurun d'Oliveira. "'Characteristic Obigation" in the Draft EEC 
Obligationn Convention", [1977] A.ICL 303-331. 

Joppe1987 7 
l.S.. Joppe. Overgangsrecht in het internationaal privaatrecht en het fait accompli. 
Arnhem:: Gouda Quint 1987. 

Josephuss Jitl a 1916 
D.. .losephus Jitta, Internationaal privaatrecht. Gegevens hoofdzakelijk ten 
behoevebehoeve van Nederlandse rechtsbeoefenaars. Haarlem: W.E.J. Tjeenk Willin k 
1916. . 

Juengerr  1999 
Friedrichh K. Juenger. The problem with private international law. Rome: Centro 
dii  studi e ricerche di diritto comparato e straniero 1999. 

Kabell  1993 
J.J.C.. Kabel. Grensoverschrijdende reclame en oneerlijke mededinging, [1993] 
ArsAequiArsAequi 10, 714-726. 

Kabell  2002 
J.J.C.. Kabel. 'De billijk e vergoeding in het filmrecht: eindelijk gerechtigheid? 
Enkelee opmerkingen bij de zaak Poppenk/NCF', [2002] AM I 2. 29-33. 

Kahi nn &  Varian 2000 
Briann Kahin & Hal Varian (eds.). Internet publishing and bevond. The economics 
off  digital information and intellectual property. Cambridge. Ma.: MIT Press 2000. 

Kar nn ell 1995 
G.. Karnell. 'Traitement national, copie privée sonore ou audiovisuelle et 
interpretationn de la Convention de Berne pour la protection des oeuvres littéraires 
ett artistiques', in: Propriétés imellectuelïes, Mélanges en 1'honneur de André 
Francon.Francon. Paris: Dalloz 1995, pp. 267-283. 

Katzenbergerr  1988 
Paull  Katzenberger, 'Protection of the author as the weaker party to a contract 
underr international copyright contract law', [1988] 1IC 731-739. 

261 1 



Al'PFADIXX 111 

Kalzenberjïerr  1995 
Paull  katzenberger. 'Urheberrechtsx ertrage in internationalen Privatrecht und 
k omm ent ion srecht". in: F-K Beier et al (eds.). Urhebervertragsrechl. Festgabe für 
GerhardGerhard Schricker zum 60. Gebuvistag. München: Beek 1995. pp. 225-259. 

Kat/enbeifit rr  1999 
P.. katzenberger. 'Amvendungsbereich'. in: G. Schricker. Urheberrechi. 
Kommentar.Kommentar. München: Beek 1999. 

Kegell  1995 
Gerhardd keu el. Internationales Privatrecht. München: Beek 1995. 

Kéréverr  1993 
Andréé kéréver. 'La regie du traitemeni national ou Ie principe de 1'assimilation'. 
[1993]]  RIDA 158.75-131. 

Kéréverr 1996 
A.. Kéréver. 'Intellectual property: determination of the law applicable to digitized 
transmissions".. [1996] Copyright Bulletin 2. 10-23. 

Kessedjiann 2000 

Catherinee Kessedjian. 'La Convention de Rome du 19 juin 1980 sur la loi 
applicablee aux obligations contractuelles - Vingt ans après*. in: J. Basedow et al 
(eds.).. Private Law in the International Arena. From National Conflict Rules 
TowardsTowards Harmonization and Unification (Liber amicorum Kurt Siehr). The 
Hague:: T.M.C. Asser Press 2000, pp. 330 340. 

Koboldtt  1995 
Christiann Koboldt. 'Intellectual property and optimal copyright protection". |1995] 
JournalJournal of Cultural Economics 131155. 

Koelmann 2001 

K.. koelman. 'Bescherming van technologische voorzieningen", [2001] AMI 1, 
16-27. . 

Kohierr  1907 (reprint 1980) 

J.. kohier. Urheberrechi an Schrijfwerken und Yerlagsrecht. Aaien: Scientia 1907. 

Kolkwij nn 1937 
R.D.. Kollewijn. 'Geschiedenis van de Nederlandse Wetenschap van het 
internationaall  privaatrecht tot 1880'. in: Geschiedenis der Neder/andsche 

262 2 



BlBLKXïRAPm m 

rechtswetenschaprechtswetenschap KNAW (deel 1), pp. 198-230. Amsterdam: Noord-Hollandsche 
Lütgeversmijj  1937. 

Koopp mans 1994 
T.. Koopmans. 'Intellectuele eigendom, economie en politiek'. [1994] AM ] 6. 
107-111. . 

Kosterss 1917 
J.. Kosters, Hei internationaal burgerlijk recht in Nederland. Haarlem: Bohn 1917. 

Kosiers/Dubbinkl962 2 
.1.. Kosters / C.W. Dubbink. Algemeen deel van het Nederlandse internationaal 
privaatrecht.privaatrecht. Haarlem: Bohn 1962. 

Kottin gg 1984 
R.. Kotting. Extraterritoriale werking en internationaal privaatrecht, 
MededelingenMededelingen NV1R mei 1984. no 89 112-147. 

Koumantoss 1964 
G.A.. Koumantos. 'La nolion de publication dans la Convention de Berne", [1964] 
R1DA44.4-5L L 

Koumantoss 1996 
G.. Koumantos. 'Les aspects de droit international privé en matière d'infrastructure 
mondialee d'information". in: M. Dellebeke (ed.). Copyright in cyberspace: 
copyrightcopyright and the global information infrastructure (ALA I Study Days 1996). 
Amsterdam:: Otto Cramwinckel 1996, pp. 257-265. 

Kii  ikk e 2000 
Judicaa I. Krikke. Het bibliotheek privilege in de digitale omgeving. Deventer: 
Kluwerr 2000. 

Krusemann 1886 
A.C.. Kruseman, Bouwstoffen voor een geschiedenis van den Nederlandschen 
boekhandelboekhandel gedurende de halve eeuw 1830-1880. Amsterdam: Vereeniging ter 
Bevorderingg van den Belangen des Boekhandels 1886. 

Krusemann 1889 
A.C.. Kruseman, De Fransche wetten op den Hollandsche drukpers 1806 tot 1814. 
Amsterdam:: Vereeniging ter Bevordering van den Belangen des Boekhandels 
1889. . 

263 3 



AlTIVDI XX II I 

Ku ii  2002 

Ancttee Kur. 'International Hague Comemion on Jurisdiction and Foreign 
Judgments:: A Way Forward for ].P.?\ |2002] EIPR 4. 175-183. 

Lüiides&&  Posncr  1989 
Willia mm Landes & Richard Posner. 'An economic analvsis of copvright law". 
11989]]  .1. of Legal Studies. June. 325-363. 

Lei i)emm ami 1998 

Felixx Leinemann. Die SoziaIbinduni> des 'Geisligen Eigentums '. Zu den 
GnmdlayenGnmdlayen der Schranken des Urheherrechts zugunsien der Alluemeinheit. 
Baden-Baden:: Nomos-Verlag-Gesellschaft 1998. 

Lcnselinkk 2002 

B.J.. Lcnselink. 'Wordt Duitsland het Walhalla voor auteurs? Het nieuwe 
auteursrechtelijkee contractenrecht in Duitsland'. [2002] AM] 2. 34-37. 

Leuzee 1962 

D.. Leuze. Die Emwïcklimg des Persönlichkeiisrechi im 19. Jahrhundert. 
Bielefeld:: Lrnst und Werner Gieseking 1962. 

Linjien .. Van 2002 
N.. van Lingen. Auteursrecht in hoofdlijnen. Groningen: Martinus Nijhoff 2002. 

Lipinsk ii  & Brit z 2000 

Thomass A. Lipinski & Johannes Britz. 'Rethinking the ownership of information 
inn the 21st century: Ethical implications'. [2000] Ethics and Information 
TechnologyTechnology 1.49-71. 

Lii  tin a n 1996 

J.. Litinan. New Copyright Paradigms <-w\v\\.msen.com/-litman/paradigm.htm> 
[lastt visited 1 November 2002]. 

Locherr  1993 
F.. Locher. Das Internationale Prixat- und Zivilprozessrecht der 
ImmaterialgüierrechteImmaterialgüierrechte aus urheherrechtliche Sichl. Zurich: Schulthess 
Polygraphischerr Verlag 1993. 

Lokin AA Jansen 1995 
J.H.A.. Lokin & C.J.H. Jansen. Tussen droom en daad. De Nederlandse Juristen 
ierenioingierenioing 1870-1995. Zwolle: W.E.J. Tjeenk Willin k 1995. 

264 4 

http://msen.com/-litman/paradigm.htm


BIBLIOGRAPHY Y 

Loosjess 1915 
V.. Loosies. Geschiedenis ran de I 'ereeniging ter Bevordering van den Belangen 
desdes Boekhandels 18J5-J915. Amsterdam: V ereeniging ter Bevordering van den 
Belangenn des Boekhandels 1915. 

Lucass 1998 
A.. Lucas. Private international law aspects of the protection of works and of the 
subjectt matter of related rights transmitted over digital networks (doc. no 
GCP1L/1/01.. WIPO Group of consultants on the private international law aspects 
off  the protection of works and objects of related rights transmitted through global 
digitall  networks. Geneva. 16-18 December 1998). Geneva: WIPO 1998. 

Lucass 2001 
A.. Lucas. 'Le "triple test" de i'articie 13 de 1'Accord ADP1C a la lumière du 
rapportt du Groupe spécial de 1'OMC "Ltas-Unis - Article 110-5 de la Loi sur Ie 
droitt d'auteur'". in: P. Ganea et al (eds.). Urheberrecht Gestern - Heme- Morgen 
(festschriftt Dietz). München: Beck 2001, pp. 423-434. 

Lucass & Lucas 1994 
A.. Lucas & H.-J. Lucas. Traite de la proprietè littéraire et artistique. Paris: Litec 
1994. . 

Macciacchinii 2000 
S.. Macciacchini. 'Urheberrecht und Meinungsfreiheit: Drei Thesen", [2000] 
UF1TAA 3. 683-689. 

Mackensenn 1965 
J.. Mackensen. Der Verlagsvertrag im internationalen Privatrecht. München: Beek 
1965. . 

Majjerr 1995 
S.. Mager. Der Schutz des Urhehers in internationalen Vertragesrecht. Zur 
AnknüpfungAnknüpfung ZMingenden deutschen Urheberrechts. Berlin: Berlin Verlag 1995. 

Mankowskii  1999 
P.. Mankowski, 'Besondere Form en von WettbewerbsverstöBen im Internet Und 
Internationaless Wettbewerbsrecht", 11999] GRUR Int. 12. 995-1003. 

Masouyéé 1972 
C.. Masouyé. 'Le nouveau régime international des oeuvres cinématographiques et 
télévisuelless dans la Convention de Berne', [1972] UFITA 65. 11-20. 

265 5 



APPENDIXX III 

Miisouycc 1978 
C.. Masouyé. Guide de la Convention de Berne pour la projection des oeuvres 
liiiéruiresliiiéruires ei artistitjues (Acte de Paris. 1971). Geneva: WIPO 1978. 

Mayy 2000 

Christopherr May. A Global Political Economy of Intellectual Property Rights. The 
hewhew Enclosures? London: Routledge 2000. 

Mayerr  1998 

Robertt "N. Ma\er. 'Protectionism, intellectual Property, and Consumer Protection: 
Wass the Uruguay Round Good lor Consumers?". [1998] Journal of Consumer 
PolicyPolicy 2. 195-215. 

Meibomm & Pitz 1998 
W.. von Meibom & J. Pitz. 'Die europaische 'Transborderrechtsprechung' stösst 
ann ihre Grenzen', [1998] GRUR Int. 10. 765-771. 

Menelll  2(HMI 

Peterr S. Menell. 'Intellectual Property: General Theories", in: Boudewijn 
Bouckaertt & Gerrit De Geest (eds.). Encyclopedia of Law and Economics. Volume 
II.II.  Civil Law and Economics (no 1610). Cheltenham: Edward Elgar 2000. pp. 
129-186. . 

Mergess 1995 
Robertt P. Merges. 'The economic impact of intellectual property Rights: an 
Overvieww and Guide', [1995] Journal of Cultural Economics 103-117. 

Mölkrïn gg 1971 
.1.. Möllering. 'Rechtsfragen der internationalen Coproduktion von Filmen'. |1971] 
UU F1TA 60.7:» 1-86. 

Monla«nonn 1883 
F.. Montagnon. Principes de la legislations des droits d'auteurs. Lvon: Schneider 
Frères1883. . 

Mostermanss 1996 
P.M.M.. Mostermans, De processuele behandeling van het conflictenrecht. 
Deventer:: W.E.J. Tjeenk Willin k 1996. 

266 6 



BIBLIOGRAPHY Y 

Nederlandsee Vereniging voor  Internationaal Recht 1985 
Nederlandsee Vereniging voor Internationaal Recht. 'Bespreking van de 
preadviezenn van mr. P. Peters en mr. R. Koning (algemene ledenvergadering mei 
1984)".. Mededelingen NV/R no 90, April 1985. NV1R 1985. 

Neuhausl976 6 
P.H.. Neuhaus, 'Freiheit und Gleichheit im internationalen Immaterialgüterrecht'. 
|1976]RabelsZZ 191-195. 

Nimmerr & Nimmer 2001 
B.. Nimmer & D. Nimmer. Nimmer on Copyright (loosleaf ed.). New York: 
Mattheww Bender 2001. 

Nispen.. Van 1998 
C.. van Nispen. 'Requim voor de 'Dutch cross-border injunction" praktijk? (II)' , 
[1998]]  B1E 243-244. 

Noo vier  1996 
M.. Novier. La proprieté intellectnel/e en droit international privé suisse. Genève: 
Librairiee Droz 1996. 

NuBbaumm 1932 
A.. NuBbaum. Deutsche* Internationales Prixatrecht. 
BerücksichtigungBerücksichtigung des österreichischen und schweizerischen 
Mohrr 1932. 

OECD1998 8 
OECD.. Content as a new growth indusny (DSTI/1CCP/IE(96)6/FINAL). Paris: 
OFCD1998. . 

Olssonn 1998 
H.. Olsson. European Audiovisual Conference: Challenges and Opportunities of 
thethe Digital Age. Pre-report Working group 4, Intellectual Property Issues. 1998. 

Opzoomerr  1873 
C.W.. Opzoomer, Aantekening op de net, houdende Algemene Bepalingen der 
wetgevingwetgeving van het koninkrijk. Amsterdam: J.H. Gebhard & Co 1 875. 

Pahudd 2000 
E.. Pahud. 'Zur Begrenzung des Urheberrechts im Interesse Dritter und der 
Allgemeinheit",, [2000] UF1TA 1. 99-137 

UnterUnter besonderer 
Rechts.Rechts. Tübineen: 

267 7 



AlTf-NDIXX 111 

Paa try 2000 

Wi l l iamm Patrv. "Choice o f Law and International Copyright". [2000] AJCL 383-
470. . 

Peinzee 2002 

Alexanderr P. Peinze. Internationales Urheherrecht in Deutschland unci England 
Tubingen:: Mohr Siebeck 2002. 

Pelersonn 2000 

Courtlandd H. Peterson. 'American Private International Law at the End of the 20th 
Century:: Progress or Regress?", in : Symeonides. Symeon C. (ed.). Private 
internationalinternational Law at the End of the 20th Century: Progress or Regress? London: 
KII uwer Law International 2000, p. 413-444. 

Petitt 1911 

A.. Petit. Etude sur la Convention de Berlin de Ï908 pour la protection des 
oeuvresoeuvres liuéraires et artistiques. Le point de vue littéraire (diss.). Paris: Jardin 
1911. . 

Plelierlee 1996 

Thomass M. Pfcfferle, 'Das deutsche Folgerecht in Fallen mit auslandsberührung". 
11996|| GRUR 5. 338-342. 

Pintoo 2002 

Timothyy Pinto. 'The Influence of the European Convention on Human Rights on 
Intellectuall Property Rights", [2002] EIPR 4. 209-219. 

Plaisantt 1962 

Robertt Plaisant. S e x p l o i t a t i o n du droit d'auteur et les confl i ts de lois". 11962] 

R I D AA 35 .63 -109 . 

Pienterr 2001 

Silviaa Pienter. 'Choice o f law Rules for Copyright Infringements in the Global 
Informationn Infrastructure: A Never-ending story?', [2001 ] EIPR 7. 313-320. 

Pocar1996 6 
Paustoo Pocar. 'Le droit des obligations dans le nouveau droit international privé 
ital ien".. 11996] Rev. crit. dr. int. priv. 1. 41-65. 

268 8 



BlBDlXiKAP m m 

Pocarr  & Honorati 2000 
Faustoo Pocar & Constanza Honorati. 'Italian Private International Law at the End 
off  the 2()th Century: Progress or Regress?", in: Symeonides, Symeon C. (ed.). 
PrivatePrivate Internal ional Law at the End of the 20th Century: Progress or Regress'' 
London:: Kluwer Law International 2000, p. 279-294. 

Polakk 1998 
M.V.. Polak. 'Internationaal privaatrecht: vangnet voor het internet?'. [1998] 
Handelingenn N.IV I. 59-118. Deventer: W.E.J. fjeenk Willink 1998. 

Pontierr  1997 
J.A.. Pontier. Conflictenrecht: grondslagen, methoden, beginselen en belangen 
EenEen politiek liberaal perspectief. Nijmegen: Ars Aequi 1997. 

Pontierr  2000 
J.A.. Pontier. 'Het wetsvoorstel Wet conflictenrecht onrechtmatige daad", [2000] 
N1PRR 4. 369-379. 

PontierPontier 2001 
J.A.. Pontier. Onrechtmatige Daad. Deventer: Kluwer 2001. 

Quaedvliegg 1997 
A.A.. Quaedvlieg. 'Een multiple personality syndrom in het IPR: de identificatie 
vann de auteursrechthebbende', in: S.C.J..I. Kortmann et al. Oprecht: bundel 
opstellen,opstellen, aangeboden aan prof mr. A.V.M. Siruycken ter gelegenheid van zijn 
zilverenzilveren ambtsjubileum aan de Katholieke Universiteit Nijmegen, Zwolle: W.E.J. 
Tjeenkk Willink 1997, p. 255-271. 

Quaedvliegg 1998 
A.A.. Quaedvlieg. 'Het internet: het auteursrecht voorbij? Preadvies van P.B. 
Hugenholtz",, [ 1998] Computerrecht 3. 124-126 

Quaedvliegg 1999 
A.A.. Quaedvlieg. 'Salaire, profit, propriété intellectuelle : Observations générales 
surr Ie droit du travail. Ie droit de la propriété intellectuelle et Ie droit des sociétés*. 
[1999]]  les Cahiers de Propriété Intellectuelle 3. 729-745. 

Quaedvliegg 2002 
A.A.. Quaedvlieg. 'Denker im Dienstverhaltnis. Kernfragen des Arbeitnehmer-
Immaterialgüterrechts',, [2002] GRUR Int. 11. 901-914. 

269 9 



Af'PENDIXX 111 

O»» eau 1999 

Philippee Queau. 'Whose bright idea is that?". 11999] UNESCO sources 117. 4-5. 

Rappert.. Webster  &  Charles 1999 
Briann Rappert. Andrew Webster & David Charles. 'Making sense of diversity and 
reluctance:: academic industrial relations and intellectual property". |1999] 
ResearchResearch Polwv 8. 873-890. 

Ravnardd 199(1 

Jacquess Raynard. Droit d auteur er con flit de lots: essai sur la nature juridique du 
droitdroit d auteur. Paris: Litec 1990. 

Remienn 2001 
O.. Remien. 'huropean Private International Law. The European Community And 
Itss Emerging Area Of Freedom. Security And Justice'. |2001] CMLR 53-8(>. 

Renouardd 1839 
A—— C. Renouard. Traite des droits d'auteurs (tome 1 and 11). Paris: Jules Renouard 
1839. . 

Ricketsonn 1987 
S.. Ricketson. The Berne Convention for the protection of literary and artistic 
works:works: 18X6-19X6. London: Centre for Commercial Law Studies / Kluwer 1987. 

Rombergg 1859 
E.. Romberg. Conipte rendu des iravaux du conyrès de la proprieté littéraire ei 
artistique.artistique. Bruxe/les 1858 (lome premier & second). Brussels: Fiatau 1859. 

Röthlisber«err  1909 
E.. Röthlisberger. 'Die Ergebnisse der Berliner Urheberrechtskonferenz von 1908 
imm Lichte Kohlerscher Forschung'. in: Studiën zur Förderung des gewerblicheiï 
RechtsschuizesRechtsschuizes (Festschrift Josef Kohier). Berlin: Carl Hevmanns Verlag 1909. 
pp.. 491-508. 

Röttingerr  2001 
Moritzz Röttmger. 'Das Urheberrecht in Rechtspolitik und Rechtsetzung der 
Europaischenn Gemeinschaft - vom Handelshemmnis zum "Espace europeen de la 
créativité'".. |2001] UF1TA 1. 9-94 

270 0 



BlBLKXÏRAPHY Y 

Sa i l o l985 5 
H.. Saiio. 'Die Regelungsunterscheide hei Filmwerken. Arbeitnehmerwerken und 
Computer-Softwaree und ihre internationalprivatrechtlichen Auswirkungen". in: 
W.. Holl & U. Klinke (eds.). Internationales Privairecht, Internationales 
Wirtschqlisrecht.Wirtschqlisrecht. Köln: Heymann 1985. pp. 279-287. 

Samuelsonn 2001 
Pamelaa Samuelson. 'Intellectual Property lor an Information Age. How to balance 
thee public interest, traditional legal principles, and the emerging digital reality". 
[2001]]  Communications of the ACM3. 98-99. 

Savignyy 1840-1848 
F.CC von Savigny. System des heutigen römischen Rechts. Berlin: Veit 1840 (i) . 
]848(VI11). . 

Saviunyy 2000 
F.C.. von Savigny. Politik und Keuere Legislat ionen. Materialen zum 'Geist der 
GeselGesel zpehung' (manuscripts). Frankfurt am Main: Vittori o Klostermann 2000. 

Schackk 1979 
H.. Schack. Zur Anbriipfung des Urheherrechts im internationalen Privatrecht. 
Berlin:: Duncker & Humblot 1979. 

Schackk 1985 
H.. Schack. 'Urheberrechtsverletzung im internationalen Privatrecht - Aus Sicht 
dess Kollisionsrechts', [1985] GRUR Int. 8/9. 523-525. 

Schackk 1997 
H.. Schack. Urheher- und Verlagsrecht. Tubingen: Mohr Siebeck 1997. 

Schackk 2000 
H.. Schack. 'Internationale Urhebei . Marken- und Wettbewerbsrechts 
verletzungenn im Internet - Internationales Privatrecht', [2000] Multi Media und 
Rechtt 2. 59-65. 

Schackk 2002 
H.. Schack. 'Urhebervertragsrecht im Meinungsstreif, [2002] GRUR 10. 853-859. 

Schippann 2002 
Martinn Schippan. 'Codification of Contract Rules for Copyright Owners - The 
Recentt Amendment of the German Copyright Act', [2002] EÏPR 4, 171-174. 

271 1 



APPKMJIXUl l 

Schrickerr  1999 
G.. Schricker (ed.). LJrheherrechi: Kommentar. München: Beek 1998. 

Schrickerr  2002 
G.. Schricker. 'Zum neuen deutschen Urhebenertragsrecht*. [2002] GRUR Int. 10. 
797-809. . 

Schultzee 1994 
H.. Schultze. Smal und Nation in der europaischer Geschichte. München: Beek 
1994. . 

Schurigg 1990 
Klauss Schurig. 'Zwingendes Recht. "Eingrilïsnonnen"' und neues 1PR". 11990] 
RabelsZZ 217-249. 

Schonnn ing 1999 
Peterr Schonning. 'Internet and the Applicable Copyright Law: A Scandinavian 
Perspective".. 11999] El PR 2. 45-52. 

Seignettee 1990a 
Jacquelinee M.B. Seignette. 'Inkleuring van speelfilms: commerciële vondst. 
artistiekee gruwel". 11990] NJB 42. 1623-1628 

Seignetlee 1990b 
Jacquelinee M.B. Seignette. 'Subjectbepaling in het internationale auteursrecht. 
Eenn tocht door de jungle van het ipr'. f 1990] AMI  9. 195-201. 

Seignettee 1994 
Jacquelinee M.B. Seignette. Challenges to the creator doctrine. Deventer/Boston: 
Kluwerl994. . 

Seignettee 1996 
Jacquelinee M.B. Seignette. 'The Netherlands' (Dutch report on private 
internationall  law aspects), in: M. Dellebeke (ed.y. Copyright in cyberspace-
copyrightcopyright and the global information infrastructure (ALA I Study Days 1996). 
Amsterdam:: Otto Cramwinckel 1996, pp. 309-317. 

Seignettee 2002 
Jacquelinee M.B. Seignette. 'Implementatie en dan nog meer: Reactie op hel 
conceptwetsvoorstell  voor de implementatie van de Auteursrechtrichtlijn", [2002] 
AMII  1.6-10. 

272 2 



BIBLKX;RAFH > > 

SEOO 2«00 
SEO/Stichlingg Auteursrechtbelangen. De Economische betekenis van auteursrecht 
inin Nederland 1998. Amsterdam: SEO/Stichting Auteursrechtbelangen 2000. 

Shapiroo &  Varian 1999 
C.. Shapiro & H.R. Varian. Information rules: a strategie guide to the network 
economy.economy. Boston: Harvard Business School Press 1999. 

Shulmann 1999 
Sethh Shulman. Owning the future. Boston: Houghton Miffli n 1999. 

Siehrl988 8 
K.. Siehr. 'Das Urheberrecht in neuren lPR-Kodifikationen', [1988] UFITA 108. 
9-25. . 

Siehrr  2000 
Kurtt Siehr. 'Swiss Private International Law at the End of the 20th Century: 
Progresss or Regress?*, in: Symeonides. Symeon C. (ed.). Private Internationa] 
LawLaw at the End of the 20th Century: Progress or Regress? London: Kluwer Law 
Internationall  2000, pp. 383-411. 

Singhh 1999 
Simonn Singh. The code book: the science of secrecy from ancient Egypt to 
quantumquantum cryptography. London: Fourth Estate 1999. 

Sterlingg 2002 
J.A.L.. Sterling. 'International Codification of Copyright Law: Possibilities and 
Imperatives.. Part One', [2002] I1C 270. 

Sociétéé des Gens de Lettres de France 1879 
Sociétéé des Gens de Lettres de France. Congres Littéraire International de Paris 
]878.]878. Comptes rendits in extenso et documents. Paris: Société des Gens de Lettres 
dee France 1879. 

Sonnenbergerr  1999 
HJ.. Sonnenberger. 'La loi allemande du 21 mai 1999 sur Ie droit international 
privéé des obligations non contractuelles et des biens", [1999] Rev. crit. dr. int. 
priv.. 4. 647-668. 

273 3 



AlW.MMXX UI 

SpickhofTT 20(H) 
Andreass Spickhotï. 'Die Tatortregel im neuen Deliktskollisionsrechf. [2000] 
IPRaxx 1, 1-8. 

Spocndlinn 1988 
Kasparr Spoendlin. 'Der internationale Schutz des Urhehers'. 11988] UF1TA 107. 
11-54. . 

Spoorr  &  Verkade 1993 
J.H.. Spoor & D.W.F. Verkade. Auteursrecht. Deventer: Kluwer 1993. 

Staatscommissiee voor  het internationaal privaatrecht 1996 
Staatscommissiee voor het internationaal privaatrecht. Advies inzake voorontwerp 
vanvan een Wei Conflictenrecht onrechtmatige daad. Den Haag 1996. 

Staatscommissiee voor  het internationaal privaatrecht 1998 
Staatscommissiee voor het internationaal privaatrecht. Rapport aan de minister van 
JustitieJustitie Internationaal Goederenrecht. Den Haag 1998. 

Staatscommissiee \oor  het internationaal privaatrecht 2002 
Staatscommissiee voor het internationaal privaatrecht. Rapport aan de minister van 
JustitieJustitie Algemene bepalingen Wet internationaal privaatrecht. Den Haag 2002. 

Steenn hofï 1994 
G.J.W.. Steenhoff. De wetenschap van het internationaal privaatrecht in 
NederlandNederland tussen 1862 en 1962. Een internationalistisch perspectief. Zwolle: 
W.EJ.Tjeenkk Willin k 1994. 

SS teen ho i ï l 998 
G.J.W.. Steenhoff. '1 PR-aspecten van intellectuele eigendom, een vogelvlucht', in: 
ClER-lezingenClER-lezingen Algemeen 1996/1997. F1-F12. Nijmegen: Ars Aequf l998. 

Stewartt  1983 
S.M.. Stewart. International Copyright and Neighbouring rights. London: 
Butterworthss 1983. 

Steynn 1998 
Michiell  Steyn. 'Het internationaal auteursrecht in de Informatiemaatschappij'. 
[1998]]  AM17. 109-118. 

274 4 



BIBLIOGRAPHY Y 

Strikwerd aa 1978 
L.. Strikwerda. Semipnbliekrecht in het conflictenrecht'. Alphen aan den Rijn: H.D. 
Tjeenkk Willin k 1978. 

Strikwerd aa 1993 
L .. Strikwerda. 'De hanteerbaarheid van het IPR. Enkele opmerkingen over de 
uitlegg van artikel 6 lid 1 EVO". in: D. van Dijk et al.. Grensoverschrijdend 
Privaatrecht:Privaatrecht: een bundel opstellen over privaatrecht in internationaal verband 
Deventer:: Kluwer 1993, pp. 245-258. 

Strikwerd aa 2000a 
L.. Strikwerda. Inleiding tot het Nederlandse internationaal privaatrecht, 
Groningen:: Wolters-Noordhoff 2000. 

Strikwerd aa 2000b 
L.. Strikwerda. 'Voorstel tot regeling van hei recht dat van toepassing is op niei-
contractuelee verbintenissen ('Rome IF)* . [2000] WPNR 6421. 774-780 

Strowell  1993 
Alainn Strowel. Droit d'auteur et copyright. Divergences et convergences. 
Brussels:: Bruylant 1993. 

Studiecommissiee Informatiemaatschappij  2001 
Studiecommissiee Informatiemaatschappij. Auteursrechten en naburige rechten in 
dede informatiemaatschappij. Implementatie van Richtlijn 200J/29/EG in de 
NederlandseNederlandse wetgeving. Vereniging voor Auteursrecht 2001. 

Symeonidess 2000 
Symeonn C. Symeonides. 'Private International Law at the End of the 20th 
Century:: Progress or Regress? General Report', in: Symeon C. Symeonides (ed.j. 
PrivatePrivate International Law at the End of the 20th Century: Progress or Regress? 
London:: Kluwer Law International 200Ü, pp. 5-79. 

Terr éé 1960 
Francoiss Terré. 'Note Cour de Cassation 22 décembre 1959', f I960] Rev. crit. dr. 
int.. priv. 362-370. 

Thomaa 2002 
loannaa Thoma. 'La definition et 1'exercice des competences externes de la 
Communautéé Huropéenne au domaine de la cooperation dans les matières civiles 
avantt une incidence transfrontier', [2002] European Review of Private Law 397-
416. . 

275 5 



Al'M-NDI XX HI 

Torremanss 2001 
Paull  L.C. Torremans. 'The law7 applicable to copyright: Which rights are created 
andd who owns them?". [2001] RIDA 188. 36-115.' 

Towsee 2000 
Ruthh Towse. Creativity. Incentive and reward. An economic analysis of copyright 
andand culture in the information age (doctoral thesis Erasmus Universiu 
Rotterdam).. 2000. 

TT J oiler  1952 
A.. Troller. Das internationale Pnvat imd Zivilprozejirecht im gewerblichen 
RechtsschutzRechtsschutz nnd Vrheherrecht. Basel: Verlag für Recht und Gesellschaft 1952. 

Trolle rr  1964 
A.. Troller. 'Die Anknüpfung des Konventionsrechtlichen Schutzes in der RBÜe'. 
[1964]]  RIDA 44.61-87. 

Trolle rr  1983 
A.. Troller. Jmmaterialgiiterrecht (band I). Basel: Helbing & Lichtenhahn 1983. 

Ulmer l977 7 
E.. Ulmer. 'Gewerbliche Schutzrechte und Urheberrechte im internationalen 
Privatrecht".. 11977] RabelsZ 479-514. 

Ulmerr  1978 
E.. Ulmer. Intellectual Property Rights and the Conflict of Laws. Luxemburg: 
Kluwer/ECC 1978. 

Ulmerr  1985 
E.. Ulmer. 'Fremdrecht und internationales Privatrecht im gewerblichen 
Rechtsschutzz und Urheherrecht'. in: W. Holl & U. Klinke (ed.). Internationale!-
Privatrecht.Privatrecht. internationales Wirt schaft srecht. Köln: Hermann 1985, pp. 257-269. 

UNN Committee on Economic. Social and Cultural Rights 2001 
UNN Committee on Economic. Social and Cultural Rights. Report on the twenty-
second,second, twenty-third and twenty—fourth sessiims (doc. no E/2001/22). New York: 
UNN 2001 

Vann Caenejiem 2002 
Willemm Van Caenegem. T he Public Domain: Scientia Nullis?' [2002] E1PR 6. 
324-330. . 

276 6 



BiBl.KXiRAP m m 

Vaa ver  2001 
D.. Vaver. 'The Copyright Mixture in a Mixed Legal System: Fit for Human 
Consumption?",, [2001] E.1CL 2, <www.eicl.org/52/art52-3.html> f last visited 1 
Novemberr 2002]. 

Visserr  1993 
Dirkk Visser. 'Mortal Rights. Persoonlijkheidsrechten van degenen die hebben 
nagelatenn na te laten', [1993] AMI 9. 169-171. 

Vivant1997 7 
Michell  Vivant. 'Le droit d' auteur, un droit de rhomme?', f1997] RIDA 174. 60 
123. . 

Vlass 1998 
P.. Vlas. 'Rechtskeuze op het gebied van de onrechtmatige daad in het commune 
iprr en in het verdragenrecht', in: Th.M. de Boer (ed.). Vijftig jaar lex loci delicti 
VanVan Dubhinks proefschrift lol een Wei conflictenrecht onrechtmatige daad. 
Deventer:: Kluwer 1998. 

Vries,, De 1989 
L.. de Vries. Parlementaire geschiedenis van de Auteurswet 1912 (loose-leaf ed.). 
Denn Haag: Sdu 1989 

Wadlowl998 8 
C.. Wadlow. Enforcement of Intellectual property in european and international 
law:law: the new private international law in het United Kingdom and the European 
Community.Community. London: Sweet & Maxwell 1998. 

Walterr  1976 
Michaell  M. Walter. 'La liberie contractuelle dans le domaine du droit d"auteur el 
less conflits de lois\ 11976] RIDA. 87. 44-87. 

Walterr  2001 
M.. Walter. 'Entwurf eines Gesetzes zur Verbesserung der vertraglichen Stellung 
vonn Urhebern und ausübenden Künstlern in Österreich", [2001] GRUR Int. 7. 
602-611. . 

Wauwermanss 1894 
P.. Wauwermans. Le droit des auteurs en Belgique. Commentaire historique et 
doctrinall  de la loi du 22 mars 1886. Brussels: Societé Belue de Librairie 1894. 

277 7 

http://www.eicl.org/52/art52-3.html


APPENDIX]]) ) 

Weide,, Van der  2000 

J.A.. van der Weide. 'Codificatie \an het IPR-goederenrechf, [2000] WPNR 
6426.. 877-886. 

Weisss 1925 

A.. Weiss. Manuel de droit international privé (9th ed.). Paris: Receuil Sirey 1925. 

WII  PCM  996 

'Fourthh Working Session: Private International Law Aspects of the Global 
Informationn Infrastructure", in: WIPO World Forum on the Protection of 
IntellectualIntellectual Creations in the Injorniation Society. Naples 18-20 October 1995. 
Geneva:: W1PO 1996, pp. 101-128. 

WIP OO 1997a 
WIPO.. Committee of Experts on a Protocol concerning Audiovisual 
Performances.Performances. Geneva 16-19 September 1997, Information received from member 
slatesslates (doc. no AP/CE/1/3 add.). Geneva: WIPO 1997. 

WIP OO 1997b 
WIPO.. Committee of Experts on a Protocol concerning Audiovisual 
Performances.Performances. Geneva 16-19 September 1997. Report (doc. no AP/CE/1/4). 
Geneva:: WIPO 1997. 

WIP OO 1997c 
WIPO.. Information meeting on intellectual property in databases, Geneva 17-19 
SeptemberSeptember 1997. Memorandum (doc. no DB/1M/3). Geneva: WIPO 1997. 

WIP OO 1997d 
WIPO.. Information meeting on intellectual property in databases (Geneva 17-19 
SeptemberSeptember 1997), Report (doc. no DB/1M/6). Geneva: WIPO 1997. 

WIP OO 1998a 

WIPO.. Committee of Experts on a Protocol concerning Audiovisual 
Performances,Performances, Second Session. Geneva 8-12 June 1998, Report (doc. no 
AP/CE/2/9).AP/CE/2/9). Geneva: WIPO 1998. 

WIP OO 1998b 
WIPO.. Protection of Databases, Standing Committee on Copyright and Related 
Rights,Rights, First session Geneva 2 to 10 November 1998 (doc. no SCCR/1/ÜMF/3). 
Geneva:: WIPO 1998. 

278 8 



BIBLIOGRAPHY Y 

W1POO 1999a 
WIPO.. Com mi nee of experts on a protocol concerning Audiovisual performances 
(doc.(doc. AP/CE documents). Geneva: WIPO 1999. 

WIP OO 1999b 
WIPO.. Committee of Experts on a Protocol concerning Audiovisual 
Performances,Performances, Second Session, Geneva 8-12 June 1998, Comparative table of 
proposalsproposals received by June 3, 1998 (doc. no AP/CE/2/7). Geneva: WIPO 1999. 

WIP OO 1999c 
WIPO.. Statement adopted at the Regional Roundt able for Countries of Asia and 
thethe Pacific on the Protection of Databases and on the Protection of the Rights of 
BroadcastingBroadcasting Organizations, held in Manila, from June 29 to July 1, 1999 (doc. 
nono SCCR/3/6). Geneva: WIPO 1999. 

WIPOO 2000a 
WIPO.. Acts of the Diplomatic Conference on the protection of audio-visual 
performancesperformances of 7-20 December 2000 (doc. no 1AVP/DC/..). Geneva: WIPO 
2000. . 

WIP OO 2000b 
WIPO.. Standing Committee on Copyright and Related Rights, 4th session, April 
20002000 (doc. no SSCRJ4/.J. Geneva: WIPO 2000. 

WIP OO 2001a 
WIPO.. Assemblies of the member states of WIPO, 36th series, 24.9-3.10 2001. 
DraftDraft report (doc. no A/36/15/prov.). Geneva: WIPO 2001. 

WIP OO 2001b 
WIPO.. Standing Committee on Copyright and Related Rights, 5th session. May 
20012001 (doc. SSCR/5/6). Geneva: WIPO 2001. 

WIPOO 2001c 
WIPO,, Standing Committee on Copyright and Related Rights, 28 May 2001 (doc. 
SCCR/5/5).SCCR/5/5). Geneva: WIPO 2001. 

WIP OO 2002 
WIPO.. Standing committee on copyright and related rights, Seventh session. 
Geneva,Geneva, Mav 13 to 17, 2002, Comparative table of proposals received by may 6. 
20022002 (WIPO doc. SCCR/7/). WIPO: Geneva 2000.' 

279 9 





Tablee of cases 

INTERNATIONALL COURT OF JUSTICE 

PICJJ 7 September 1927. PÏCJSeries A. no. \0 (Lotus). 

EUROPEANN COURT OF JUSTICE 

ECJJ 6 June 2002. case C-360/00, [2002] ECR 1-5089 (Hessen v. Ricordi). 
ECJJ 27 February 2002. case C-37/00, [2002] ECR 1-2013 (Weber). 
ECJJ 27 October 1998. case C-51/97, [1998] ECR 1-6511 (Reunion Européenne v. 

SpliethoffsSpliethoffs Bevrachtingskantoor). 
ECJJ 19 September 1995 case C-364/93, [1995] ECR 1-2719 (Marinari v. Lloyd's). 
ECJJ 7 March 1995 case C-68/93, [1995] ECR 1-415 (Shevill v. Presse Alliance). 
ECJJ 20 October 1993. cases C-92/92 & C-326/92, 11993] ECR 1-5145 (Phil 

Collins). Collins). 
ECJJ 20 January 1981. cases 55/80 & 57/80, [1981] ECR 147 (Membranv. K-teh 
ECJJ 30 November 1976. case 21/76, [1976] ECR 111. 1735 (Bier v. Mines de 

PotPot ass e d 'A Is ace). 

SUPREMEE COURTS 

BGHH 29 April 1999, 11999] GRUR 11, p. 984 (Laras Tochter). 
BGHH 2 October 1997. Multimedia wid Recht 1998-1, p. 35 (Spielbankaffaire). 
BGHH 17 June 1992, [ 1992] GRUR 10, p. 697 (A1J). 
Cass.. 7 April 1998, 11999] Rev. crit. dr. int. priv. 1. 76 (SAAB Scania v. Diesel 

Ouest). Ouest). 
Cass.. 10 February 1998. [1998] Rev. crit. dr. int. pn\. 3. 438 with comment Berge 

(Chambre(Chambre Rationales des commissaires-priseurs v. Fabris et al). 
Cass.. 28 May 1991. [1991] RIDA 149, 197 (Huston v. TV5). 

281 1 



APPENDIXX IV 

Cass.. 29 April 1970. |1971] Revcrit. dr. int. priv. 270. with comment Batiffol 
(Lancio(Lancio v. Ediiirice Fotoromunzi Jnternazionali). 

Cass.. 22 December 1959. [1960] Rev. crit. dr. int. priv. 361 (Fox v. Le Chant du 
Monde). Monde). 

Cass.. 14 December 1857. cited in Terré I960, p. 364 (Verdi). 
Highh Court of Justice {Queen's Bench) London 15 April 1893. [ 1893] Le Droit 

d'auteurd'auteur 7. 86. 
HRR 5 April 2002, [2002] RvdW 265 (LBIO v. W). 
HRR 22 March 2002. [2002] Mediaforum 5. 17 with comment T.F.W. Overdijk. 

[2002]]  AMI 3. 8 with comment D.J.G. Visser (NVM v. Telegraaf). 
HRR 23 November 2001. [2002] NJ 181 with comment Th.M. de Boer (Kusters v. 

APE). APE). 
HRR 9 November 2001, |2002] NJ 279 with comment Th.M. de Boer 

(Marokkaansee echtscheiding). 
HRR 5 September 2001. [2001] AMI 6. \%(Cassina v. Jacobs). 
HRR 29 June 2001. |2001] RvdW 123 (Impag v. Marvin Glass). 
HRR 26 May 2000. [2000] AMI 10. 210-214 (Cassina v. Jacobs). 
HRR 10 September 1999. [2000] NIPR 38 (Triumph r. Cabana). 
HRR 3 September 1999, [2000] N1PR 22 (Van der Boon v. RG Lease). 
HRR 16 April 1999, 11999] NJ 697 with comment P.B. Huuenholtz (Bigott v. 

Ducal). Ducal). 
HRR 20 October 1995, [1996] NJ 682 (Dior v. Evora). 
HRR 19 November 1993, 11994] NJ 662 and AA 1994-3. p. 165 (COVA v. BGL). 
HRR 16 March 1990, [1990] AA 556 with comment Th.M. de Boer and [1991] NJ 

5755 with comment J.C. Schultz (Bredius museum). 
HRR 24 February 1989, 11989] NJ 701 (BMG v. Boogaard). 
HRR 20 November 1987. [1988] NJ 288 (Stemra v. Free Record Shop). 
HRR 23 October 1987, [ 1988] NJ 842 with comment J.C. Schultz (Sorensen v. 

Aramco). Aramco). 
HRR 16 December 1983. 11985] NJ 311 with comment J.C. Schultz ('Saudi 

Independence'). Independence'). 
HRR 1 1 December 1981. 11982] NJ 286 (Armstrong v. Sommer). 
HRR 13 May 1966, [1967] NJ 3 (Alnati). 
HRR 25 June 1952, [1952] NJ 95 (Leesportefeuille). 
HRR 12 December 1947, [ 1948] NJ 608. 
HRR 28 November 1941. 11942] NJ 205 (Fire over England). 
HRR 13 February 1936, [1936] NJ 443 with comment E.M. Meijers (Das Blaue 

Licht). Licht). 

282 2 



TABL EE OF CASFS 

COURTSS OF APPEAI 

CAA Paris 9 February 1995, 11995] R1DA 166. 310 (Nmja Turtles). 

CAA Paris 6 July 1989. [1990] RIDA 143, 329 with comment of A. Francon 
(Turner(Turner v. Huston). 

CAA Paris 1 February 1989. 11990] RJDA 142. 302-307 with comment Sirinelli 
(Bragance(Bragance v. Orban). 

CAA Versailles 17 December 1993, [1994] RIDA 162. 448 (SARL F2Sv. Pravda). 
Courtt of Appeal (Civil Division) UK 21 January 1999, f 1999] GRUR Int. 8/9. 787 

(Pearce(Pearce v. Ove Arup). 
Hoff  Amsterdam 8 July 1999, [1999] AM ] 7. 116 with comment Hugenholtz (Anne 

FrankFrank Fonds v. Parool/. 
Hoff  Amsterdam 5 June 1986, [1987] BIE 65 (Stic Ravn v. Koopman Import en 

Export). . 
Hoff  Amsterdam 16 July 1981.£/£ 1982 50 (Rubik v. Bart Sin it). 
Hoff  Arnhem 29 June 1993, (1995] BIE 44 (Relo v. Fumitex). 
Hoff  Den Bosch 9 September 1991, [1993] BIE 60 (Gruno en Chardin v. Thomas 

Basics). Basics). 
Hoff  Den Haag 21 December 2000, [2001] Mediaforum 3. 11 with comment 

M.M.M .. van Eechoud (NVMv. De Telegraaf). 
Hoff  Den Haag 23 April 1998, [1998] IER 30 (Expandable Grafts Partnership v. 

Bostonn Scientific). 
Hoff  Den Haag 25 December 1983. BIE 1985. 55 (1G Lintels Ltd v. Arcom BV ) . 
USS Court of Appeals (2nd C.) 27 August 1998. LEXI S 21016 (liar Toss v. 

RussianRussian Courier). 

DISTRICTT COURTS 

Brightonn Court 7 August 1 891 (Maul v. The Devonshire Park Cie), [1892] Le 
DroitDroit  d'auteur 4. 52. 

Pres.. Rb. Arnhem 31 May 2000 (B&B v. Domus & Cierre). 
Pres.. Rb. Arnhem 24 January 1991, [1992] BIE 46 (Fratelli v. Paymans). 
Pres.. Rb. Arnhem 20 January 1989, [1990] BIE 97 (Muppets Inc. v. Van Maanen). 
Pres.. Rb. Amsterdam 23 October 1997, [1998] AMI 48 (Impag v. Marvin Glass). 
Pres.. Rb. Amsterdam 17 April 1997, [1998] BIE 84 (Westwood Studios v. Action 

ComputerComputer Entertainment). 

Pres.. Rb. Amsterdam 24 February 1992, [1992] IER 38 {Carmina Burana). 

Pres.. Rb. Amsterdam 13 January 1986, [1987] BIE 35 (Belga Stone v. Blokker). 

Pres.. Rb. Amsterdam 3 May 1979, [1980] BIE 23 (Mars v. Venus). 

283 3 



APPENDIXX JV 

Pres.. Rb. Breda 22 January 1982. 11 983] BIE 52 (Application des Gaz v. Borsunnj 
Sport). Sport). 

Pres.. Rb. Den Haag 26 August 1998. [1999] BIE ](y(Searle v. MSD). 
Pres.. Rb. Den Haag 13 February 1998. IER 1998 20 (Kabushiki v. Dcmone). 
Pres.. Rb. Dordrecht 8 September 1998. J ] 999] AMI 1. 7 with comment M. van 

Eechoudd (KPN v. Kapiiol). 
Pres.. Rb. Haarlem 1 December 1992, |1997] BIE 61 (Yetira v. Capiioh. 
Pres.. Rb. Rotterdam 12 February 1998, [1998] BIE 83 (Kipling v. Ter Maren). 
Pres.. Rb. Rotterdam 1 5 October 1996. 11997] IER 78 (Henri Studio v. YB1 Tuin & 

Park). Park). 
Pres.. Rb. Rotterdam 15 December 1982, f 1984] BIE 98 (Black & Decker v. SHG). 
Pres.. Rb. Utrecht 26 November 1992, [1994] BIE 75 (Komar v. Hij 

Mannenmode). Mannenmode). 
Rb.. Den Bosch 11 March 1994, [1995] NJ 107 (Giorgetti v. Ctmtu Meubelen). 
Rb.. Den Bosch 14 August 1992. f1993] BIE 51 (Goud v. Lutkie Cranenburg). 
Rb.. Den Haag 5 September 2001.12001] AMI 6. ]&(Raedecker r. Nederlands 

Congrescentrum/ Congrescentrum/ 
Rb.. Utrecht 19 October 1997. [1998] IER 22 (Lancóme r. Kruidvat). 
Tribunall  Gand 21 January 1854. [1854] Belg. Jud. 269. 

284 4 



Index x 

ALAl ,, 59, 208 
Allocation n 

accessory,, 190. 192. 194. 205. 
206,, 227 

method,, 12, 15-17.20.22.24. 
25,28,29.30.32.34.46. . 
48,92,, 100. 125. 126 

Alnatii  case. 35, 44. 45 
Applicablee law 

foreseeable,, 39 
Audience,, intended, 224 
Audiovisuall  performances. 47, 76. 

83,, 85, 87, 93 
proposedd Treaty. 86. 118 

Audiovisuall  Performances Treaty. 
SeeSee WIPO Proposed 
Audiovisuall  Performances 
Treat}. . 

Audiovisuall  works 
rightss allocation. 64. 65. 60 

Ausweichklausel.Ausweichklausel. See Proper lav. 
escape e 

Authors s 
co-authorship.. 72. 182 
co-contributrors,, 171, 179. 186. 

187,, 188,227 
Bargainingg power. 88, 133. 153. 154 
BC.. See Berne Convention 
Bernee Convention for the Protection 
off  Literary and Artistic Works (Paris 
Actt 1971) 

Articlee 14 bis. 65. 88. 95. 116. 
117.. 118. 122. 126. 129 

Articlee 5(2). 81.95. 100. 103. 
107-109,, 113. 122, 126 

Articlee 5(3). 109. 126 
Articlee 6 bis. 60. 67. 86, 90, 

111-115.. 126.202 
Broadcastt right. 2. 12. 76, 78, 81, 

84.91.92.. 136. 146. 153, 180. 
182.. 183. 186,201 

Broadcastt Treaty. See WIPO 
Proposedd Broadcast Treaty 

Brusselss Convention 1968, 
Conventionn on Jurisdiction and 
Enforcementt of Judgments in 
Civill  and Commercial Matters, 
18.20.21.216 6 

Brusselss Regulation on Jurisdiction 
andd Enforcement of Judgments 
inn Civil and Commercial 
Matters.. 18. 20, 220 

Carminaa Burana case. 8, 9, 113, 115 
CECSR.. 144 
Closestt connection 

centree of gravity. 29. 30, 173 
principlee of the. 166. 172, 179. 

194.. 195.206.207,227 
Sitz,, 28 

Codee Civil Article 11,51,52 
Collectivee works, see also Authors. 

122.. 179. 185. 186. 188.227 
Comityy doctrine. 27 
Commercee treaties. 56, 59, 79 

285 5 



API'KNDIXX V 

Commonn habitual residence. 32-34. 
185.206.207.209.214.221. . 
227.. 229. 231 

Commonn habitual residence 
exception.. 33 

Communicationn to the public. 82. 
88 .91 .21? ? 

Competition.. 152. 164. 165. 17(). 
209.2)7 7 

Conflictt rule 
multilateral.. 16. 2? 

open.. 31.90. 187. 188.209.215. 
227.229 9 

semi-open.. 3 ). 187. 188.209. 
215.227.229 9 

unilateral.. 16. 30 
Connectingg factor 

alternative.. 31. 38. I l l 
cumulative.. 31. 39. 4b 
tiered.. 31 

Contract t 

characteristicc performance. 31. 
32.. 118. 194. 195. 197-202. 
205.. 206. 227 

commission.. 202 
employment.. 7. 19. 35. 37. 3f\ 

41.. 179. 188. 190-192. 19.\ 
205.227.232 2 

exploitation.. 155. 197. 199.200. 
201.. 202 

interpretationn of assignment, l.v 
interpretationn of assignment-. 

155 5 
materiall  validity. 112. 191. 193. 

196.232 2 
overridabilityy of exemptions. 

155.. 160 
production.. 200. 201 
publishing.. 34. 35. 156. 200 
relativee nullity. 197.204 
transferr of intellectual propertv. 

199.201 1 

Conventionn relating to the 
Distributionn of Programme-
carryingg Signals Transmitted b\ 
Satellitee (Brussels 1974). 91 

Co-performance.. See Performing 
artist t 

Copyrightt Directive. 150. 159. 160. 
163.. 165.208 

Copyrightt haven problem. 219 
Country y 

off  first publication. 70. 73. 121. 
123 3 

off  origin. 39. 56. 59. 61. 62. 66. 
68 -76 .86 .88 .95 .99.. 100. 
103.. 107. 3 09. 114. 117. 
119-124.. 126. 127 

COVAA case. 36 
Cross-borderr injunction. 17 
Cross-licensing.. See Contract: 

characteristicc performance 
Culturall  policy. 54. 156 
Dass Blaue Licht case. 110. 124 
Database e 

Directive.. 84. 149. 150. 180. 
184.. 189 

protection.. 7. 12. 84. 136. 146. 
148-33 50. 180. 182-184. 
187.. 189 

Databasee protection. 83. 148 
Decisionall  harmony. 16. 17. 18. 19. 

20 .22 .24 .29 .46.. 113 
Defamation.. 39. 11 1. 220. 222. 224. 

23"> > 

Depecage.Depecage. 212 

Directivee on rental and lending 
rights.. 149 

Discrimination,, non-. 95. 107. 116, 

119 9 

DroitDroit  de suite. See Resale right 

DroitDroit  des gens. 52 

286 6 



INDEX X 

Droits Droits 

acquis,acquis, 76. 99. TOO. 101. 117. 
125 5 

independents.independents. 99. 100-102. 125 
Dualistt conception of copyright. 139 
ECC Treaty 

Articl ee 293 (ex 220). 20 
Articl ee 65. 6. 20 

Effective e 

connection.. 221. 223. 225. 230 
usee criterion, 157.208.231.232 

Efficientt allocation. See Rationale of 
intellectuall  propertx 

Eingriffsnormen.Eingriffsnormen. See Priority rules 
Electronic c 

delivery,, 136 
publishing,, 75. 80. 193 

Equall  treatment. 51. 53. 93 
Erfolgsort,Erfolgsort, 33, 40. 105. 215. 216. 

217.220,222.224 4 
Europeann Convention on Human 

Rights,, 41,42. 159. 160 
Europeann Group for Private 

Internationall  Law. 21. 33. 34 
36 ,39 ,43 .45.. 109. 196.212. 
214.220 0 

ExEx officio, application of law. 9b. 
224 4 

Exhaustionn principle. See Hirst sale 
doctrine e 

Exploitationn models. 135 
Extra-Territorial.. 97 
Favor Favor 

Laesi,Laesi, 39, 207 

Negotii.3%.Negotii.3%. 132. 170. 196. 197. 
'' 228. 232 

Tesiamenti.1%.Tesiamenti.1%. 111. 112. 115 
favourr Principle. 31. 32. 36. 38. 40. 

46.. 130. 140. 167. 169. 170. 
174-176,, 179. 191. 192. 195. 
197.. 206, 207. 209. 226. 22S' 

File-Sharingg System, 137 
Firee over England case. 110. 124 
Firstt sale doctrine. 164. 165 
Fixation,, first. 78. 85. 184 
Formal l 

requirementss for assignment. 
155 5 

validity.. 8. 10. 110-112. 115. 
117.. 118. 129. 193. 194. 
196.. 197.203.205.228.232 

Formalities,, prohibition on, 56, 69. 
79,99.. 100. 101. 115 

ForumForum rei. 99. 219 
Forumm shopping. 17, 18. 219 
Freedomm of disposition. 23, 34, 35, 

36 .38 .44 .46.. 132. 174. 191, 
195.204.205 5 

Freedomm of expression and 
information.. 156. 157. 159-162. 
165 5 

Freedomm of information. 161, 168 
Functionall  allocation. 24. 32, 37, 38. 

39 .40 .46.. 130. 167. 169, 170. 
174-176.. 178. 180-182, 185. 
187.. 190. 192. 197.205,206. 
209.. 225. 226. 228 

Fundamentall  values of the forum. 
41.43 3 

GATT.. 77 
Genevaa Convention 1971. See see 

Internationall  Convention for the 
Protectionn of Producers of 
Phonogramss against 
Unauthorizedd Duplication of 
theirr Phonograms (Geneva 
1971) ) 

Governmentall  interest analysis, 20. 
24 .25 .28 8 

Habituall  residence. 16. 30-35. 37. 
3 8 . 3 9 . 4 0 . 6 5 . 7 2 . 7 6 . 8 8 . 8 9, , 
111.. 113. 117. 118. 166. 174. 
176.. 180-187. 190. 196. 197. 

287 7 



APPENDIXX V 

198 .202 .206 .207 .209 .210 . . 

214.. 215. 2 1 7 - 2 2 1 . 224. 227. 

228-232 2 

Haguee Conference for Private 

Internationall Law. 3. 4 . 20 

Hcmdiimgsort.Hcmdiimgsort. 33. 40. 215-218. 

2200
Humann rights. 4 1 . 42. 143. 144. 145 

Hustonn case. 4 1 . 116 

Incentivee argument. See Rationale 

off intellectual property 

Incidentall question. 210. 21 1 

Incorporeall property. 120. 166 

Infr ingement.. 3. 5 -13 . 17. 36. 39. 

46.. 55.59.60.69.77. 81.82. 
9 5 . 9 6 . 9 9 .. 101. 104-113. 115. 

121.. 124. 126. 129. 131. 138. 
140.. 159. 166-168. 171. 193. 
2 0 6 - 2 1 2 . 2 1 4 . 2 1 6 - 2 2 5 . 2 2 9 . . 
230-232 2 

Initiall  ownership. See Ownership 
InstrumentalInstrumental argument. See 

Rationalee o f intellectual 

property y 

Internationall Convention for the 

Protectionn of Performers. 
Producerss o f Phonograms and 
Broadcastingg Organizations 
(Romee 1961), 47". 78. 83. 84. 85. 

103.. 110. 126, 159. 183. 184 

Internationall Convention for the 

Protectionn of Producers of 
Phonogramss against 
Unauthorizedd Dupl icat ion of 
theirr Phonograms. Geneva 1971. 
76.. 78. 83, 1~84 

Imernet.. 1, 73. 80. 91. 92. 113. 123. 
125.. 131. 133-137. 163 .201 . 
208 .216 -220 .. 222 .223 .224 . 

231.234 4 
IPP mapping. 222. 224 
Italiann School. See Romanist School 

Itar-Tasss case. 123 
Jurisdiction.. 3 
Justice e 

confl icts.. 22 

substantive/material.. 5. 16. 20. 

22-24 .. 30. 46. 98 

Justicee argument. See Rationale of 

intellectuall property 

KortKort geding. 95. 96 

Laww of aliens. 3. 95. 107. 119 

Lex Lex 

causea.A2.AA.causea.A2.AA. 108. 184 

fori,fori, 7. 26. 4 1 . 44. 95. 96. 98. 99. 

1 0 3 - I 0 5 . 1 0 8 . 1 0 9 . i l ] . . 

113.. 114. 116. 126. 178. 

181.. 182. 184. 185.214 

lociloci delicti commissi. 32. 33, 96. 

98 .99 .. 101. 104-106. 110. 

112.. 121. 125. 206.214. 

216.229 9 

origims.origims. 95. 96. 101. 117. 119-

'' 124. 126. 127. 172. 174. 

179.. 203 

protections.protections. 4. 13. 30. 95, 96. 

98.. 101. 103. 105-116. 119. 

121-127.. 129. 130. 173. 

178.. 179. 187. 188. 191. 

194 .203-205 .207-214 . . 

2 1 9 . 2 2 1 - 2 2 6 . 2 2 8 - 2 3 1 . . 

233.234 4 

reirei sitae. 26. 27. 29. 102. 120. 

121.. 140. 172. 173.203 

Licence.. 7. 12. 64. 65. 66. 8 1 . 117. 

135.. 137. 138. 155. 158. 163. 

165.. 171. 188. 193. 196. 199. 

205 .227 .228 8 

exclusive.. 64. 199.205 

non-exclusive.. 199 

Limitat ionss on intellectual property 

rights.. 3. 66. 77. 7 8 . 8 0 . 9 1 . 120. 

127.. 130. 154. 157-165. 167. 

168.203.204 4 

288 8 

http://causea.A2.AA
http://103-I05.108.109.il


INDEX X 

Limpingg legal relationship. 17. 18. 
171,, 187. 188 

LocusLocus regit actum, 8. 26. 110. 115 
LoisLois depolice. See Priority rules 
Luganoo Convention on Jurisdiction 

andd Enforcement of Judgements. 
18 8 

Mancini.. See Romanist School 
Mandatoryy rules. 34. 35. 45. 88. 

192.211,232 2 
Markett rule, 209, 217 
Minimumm rights, 61, 72. 73. 76. 84. 

92 2 
Monisticc conception of copyright. 

139,, 140 
Monopoly,, 152 
Morall  rights, 79 

andd succession, 113. 126 
non-alienabilityy of. 202 

Mosaicc approach. 222 
Nationall  treatment, 4. 15. 55. 56. 

58-62.65-71.73.74.76.77. . 
81-84,88,92.93.95.96.. 100. 
103,, 104, 107. 110. 119. 125. 
127 7 

Neighbouringg rights. See Related 
rights s 

Neo-statutism.. 28 
Ordree public. See Public polio 

doctrine e 
Ownership.. 64. 116. 121. 178. 182. 

227 7 
initial,, 11, 19.30.64.96. 116. 

119,, 121-124. 126. 127. 
140,, 171, 178-192.205. 
227,228.230 0 

workk created by employee. 19. 
35.. 179. 190. 192.205 

Performingg artist. 12. 23. 76. 78. 
83-85^87.88,, 111. 133. 136. 
144-146.. 153. 154. 156. 179. 
182.. 191.201 

co-performance.. 182 
Personalityy rights. 36, 39. 112, 139. 

142.. 143. 172.205.220.222. 
224,232 2 

Piracy.. 49. 50. 53. 77. 91. 147,218 
Place e 

business,, principal place of, 31, 
32.39.72.76.. 176. 182-
187.. 190. 191. 197. 198. 
200.202.207.215.218. . 
221.. 227. 229 

off  emission. 81. 82 
off  first performance. 78 
off  performance. 16. 29, 32 
off  publication. 50, 72 
off  receipt. 81.82.218,224 
off  receipt, effective. 224 
off  the wrong. 206. 207. 209, 

214.215.220.229 9 
off  upload. 217. 224 

Printingg privileges. 49. 92 
Priorityy rules, 16. 17. 28. 35, 40, 41. 

44-46.97.. 168.211 
Privacy.. 112. 139. 160-163,222 
Producerss of phonograms. 84 
Promotionn of culture and 

knowledge.. 162. 168 
Properr law escape. 33 
Proprietaryy aspects of transfer. See 

Transfer r 
Publicc domain. 37. 55. 61. 62, 103. 

112.. 113. 123. 125. 159, 165. 
167.. 170. 178.208.209,214, 
223.. 226. 229 

Publicc good. 151. 177 
Publicc law. 43 
Publicc policy doctrine. 16. 23, 35. 

40-43.46.. 123. 168 
Publication n 

first.. 70-73. 75. 78. 120, 121, 
123.. 127. 139. 172. 174. 
182.230 0 

289 9 



Al'l'F.NDIXX Y 

simultaneous.. 75 
Publication,, first. 71-73. 75. 7fc. 

120.. 121. 123. 127. 139. 171 
174.. 182.230 

Raedeckerr case. 9. 114. 115 
Rationalee of intellectual propert) 

efficientt allocation. 141. 151. 
152 2 

incentivee for production. 146. 
150.. 156. 157 

justice.. 14] 
utility .. 141 

Reciprocity.. 50-52. 56. 60. 61. 63. 
66 .68*69 .74 .78 .93.. 100. 107. 
108.. 119. 123. 126. 127 

Recognitionn and enforcement. 3 
Regulationn on Jurisdiction. Sec 

Brusselss Regulation on 
Jurisdictionn and Enforcement of 
Judgmentss in Civil Matters 

Relatedd rights. 2. 12. 16. 76. 78. 83. 
88.. 103. 111. 144. 145. 184 

Remuneration n 
Equitable.. 23.44. 78. 87.90. 

118.. 133. 154. 163 
Rentall  and Lending directive. 2? 
Resalee Directive. 154 
Resalee right. 67 
Restatementt of the Law of the 

Conflictt of laws. 24. 25. 37 
Retorsion.. 73 
Right t 

inin personam. 120 

inin rem. 120. 139. 140 
Romanistt School. 28. 30. 32. 92 
Romee Convention 1961. See 

Internationall  Convention for the 
Protectionn of Performers. 
Producerss of Phonograms and 
Broadcastingg Organizations 
(Romee 1961) 

Romee Convention on the La\\ 
Applicablee to Contractual 
Obligationss (1980). 6. 10.21. 
3 1 . 3 2 . 3 4 . 3 5 . 3 7 . 3 8 . 4 3 . 4 5. . 
109.. 118. 170. 179. 190. 192 
194.. 195. 198.202.211.225. 
227.. 228. 232 

Romee II 
GEDIPP Proposal. 21. 33. 34. 43. 

45.. 220 
Romee II Regulation. Preliminan 

Draft.. 2 L 33. 34. 36. 39. 45'. 
206.207.209.211-214.220. . 
230.231.232 2 

Satellitee and Cable Directive. 82. 91. 
217 7 

Satellitee Convention 1974. See 
Conventionn relating to the 
Distributionn of Programme-
carryingg Signals Transmitted by 
Satellitee (Brussels 1974) 

Satellitee transmission. 81. 82. 216 
Saudii  Independence case. 42 
Savigny.. F.C. von. 16. 24. 27. 28. 

29 .30 .46 .48 .51 .92.. 100, 142 
SchutzlandSchutzlandprincipleprinciple (see also Ley 

protectionistprotectionist 95. 96. 98. 105. 
109.. 110. 130 

Semi-publicc law. 43. 44 
Socialisationn of private law. 37. 43 
Softwaree Directive. 149. 1 80. 189 
Sovereignty.. Legislative. 97. 98. 

103^125.. 130.226 
Sozialbindwig.Sozialbindwig. 23. 158 
Statute e 

mixed.. 26 
personal.. 26. 27. 53 
real.. 26. 27 

Statutistt schools. 16. 24^29, 92 
Summaryy proceedings. 95. 96. 105 
Technologicall  measures. 80. 163 

290 0 



INDEX X 

Telecommunication.. 1. 113. 135. 
136.. 165 

Termm of protection. 3. 10. 11. 30. 
46.48.56.58.61-63.66.68. . 
69.. 72. 74. 78. 84. 86. 93. 98. 
107.. 119, 120. 125. 126. 148. 
155.. 158. 162. 166. 167. 170 
172.. 174.-178. 194.204.207. 
210-213,225.226.229.230 0 

Termm of Protection Directive. 64. 
149 9 

Territoriality,, 97 
Territorial!stt v. Universaiisi 

conceptionn of intellectual 
property.. 101. 103 

Three-stepp test. See Limitations 
Tort,, see also Lex loci delicti 

multi-local.. 215. 216. 218 
multiple.. 216 

Tradee Related Aspects of 

Intellectuall  Property Rights 
(TRIPs).. 42. 47. 76-80.^84. 92. 
I l l ,, 123, 125. 127. 145. 147. 
159.. 166, 177. 183.219 

Transfer r 
assignmentt of economic rights. 

87,, 138 
assignmentt of intellectual 

property.. 8-11. 16.46.49. 
64.. 96. 106. 110. 116. 118. 
121.. 123. 126. 132. 138. 
155.. 171. 193. 194. 196. 
197.. 199,200-205.210. 
227.228 8 

proprietaryy aspects. 11. 36. 110. 
171.. 194.202-204.206. 
225,, 228 

Unificationn of laws. 3. 21. 46. 58. 
59.. 66. 68, 69, 93. 98 

Uniformityy of result. See Decisional 
harmom m 

Universall  Copyright Convention 
(UCC).. 47̂  76. 79. 103 

Universall  Declaration of Human 
Rights.. See Human rights 

Universalists.. See Territoriality 
Utilitariann argument. See Rationale 

off  intellectual property 
Utrillocase.. 71. 74 
Vestedd rights doctrine. 24 
Voorrangsregels.Voorrangsregels. See Priority rules 
WCT.. See W1PO Copvright Treaty 

(WCT) ) 
WetWet Algemene Bepalingen, 27, 53 
WetWet Naburige Rechten. 188 

Articlee 5. 116 
WIPOO Copyright Treaty (WCT), 47, 

76,80-82,92.. 103. 125, 158. 
177.219.234 4 

WIPOO Performances and 
Phonogramss Treaty (WPPT), 47. 
76.. 83.^85. 86. 87.'90.91, 103, 
111-113.. 115. 125. 126. 183, 
184.219 9 
Art.. 5(3). 112. 11? 

WIPOO Proposed Audiovisual 
Performancess Treaty. 86. 118 

WIPOO Proposed Broadcast Treaty, 
90.92.. 183 

Work-for-hire.. see also contract, 11. 
122.. 123. 124. 188. 189 

Workss created by employees. See 
Ownership p 

Works,, unpublished. 53. 73-75, 121 
Worldd Trade Organisation (WTO). 

77-79.. 147.159 

291 1 





isbn900 9016863X 


	Cover
	Titlepage
	Contents
	Chapter 1 Introduction
	Chaptre 2 Characteristics of the Choice-of-Law Process
	Chapter 3 Foreigners in International Copyright and Related Rights
	Chapter 4 The Choice-of-Law Calibre of Copyright and Related Rights Treaties
	Chapter 5 The Rationale of Copyright and Related Rights Law
	Chapter 6 Conflict Rules for Modern Copyright and Related Rights
	Samenvatting
	Abbreviations
	Bibliography
	Table of cases
	Index
	Cover

