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Chapterr 3
Foreignerss in International Copyright and
Relatedd Rights

3.11

Introduction

Too resolve choice-of-law issues in the area of copyright and related rights, one
invariablyy turns to the multilateral intellectual property treaties as a starting point
forr answers. The question is whether copyright and related rights treaties actually
containn choice-of-law rules. Some legal scholars think they do; others do not. but
arguee that certain conflict rules logically follow from the international intellectual
propertyy sysiem as enshrined in those treaties. As we shall see in Chapter 4. caselaww in the Netherlands and elsewhere is not very clear on the issue, but appears to
havee generally followed the latter approach. The exact choice-of-law calibre of the
conventionss will be discussed in the next Chapter. The current Chapter is designed
too provide the necessary backdrop for that analysis.
Thee most significant instrument in international copyright law -and therefore
thee primary focus of this Chapter- is the 1 886 Berne Convention for the protection
off literary and artistic works. As of October 2002. 149 states were party to the
Convention.1"" It may safely be said that this 'Grande dame' of international
copyrightt has profoundly influenced the intellectual property treaties that came
afterr it. These include the 1952 Universal Copyright Convention, the 1961 Rome
Conventionn for the Protection of Performing Artists, the 1996 W1PO Copyright
Treatyy (WCT) and the W1PO Performances and Phonograms Treaty (WPPT). Its
impactt is also felt in the 1994 Agreement on Trade Related Aspects of Intellectual
Propertyy Rights (TRIPs) and in the proposals for W1PO treaties concerning
audiovisuall performances, broadcasts and databases.
Beforee turning our attention to the Berne Convention (Paragraph 3.3) and
subsequentt treaties (Paragraph 3.4). the position of foreign authors under national
copyrightt regimes will be discussed (Paragraph 3.2). As we shall see it was the

1222 See <www.wipo.int/treaties/ip/berne/index.himl> flasi visited 1 November 2002]. By comparison:
thee United Nations has 190 member states. <www.un.ors2'Overview/unmember.html> [last visiled
11 November 2002],
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ineffectivee protection of foreign authors under domestic copyright law. combined
withh the fact that intellectual property was a \oung and unresolved field of law.
whichh profoundly influenced the structure and basic rules of the international
copyrightt system.

3.22

Foreign Authors Prior to The Berne Convention

Itt has been pointed out in the previous Chapter that privaie international law was a
lesss clearly demarcated discipline in the 18th and 19th centuries than it is todav. h
wass not viewed as quite so separate from what we would now call 'public'
internationall law. nor was the law on aliens routinely treated as a distinct body of
law.. Also, there was not one single coherent method for determining the
applicablee law. despite the popularity of Savigny's allocation method from the late
19thh century onwards.
Inn its turn, copyright was nowhere nearly as well defined and embedded in
privatee law as it has since become. Broadly speaking, in countries with statutorv
copyright,, it was regarded as a subjective right which enabled the right owner to
prohibitt reproduction of a work. Notions about its fundamental nature, scope and
durationn developed as more statutes and bilaieral and multilateral treaties were
draftedd and revised.
Thesee are important points to remember, especially when one tries to ascertain
thee meaning of the Berne Convention -or any other 19th century intellectual
propertyy treaty- for contemporary choice of law. A literal interpretation of the
Bernee Comention could lead to conclusions which neither a historical nor a
teleologicall interpretation would bear out. To put the BC in perspective, the nexi
Paragraphss will he dedicated to the position of foreign authors as it evolved during
thee time leading up to the BC.
Inn short, the international copyright system developed as follows. National
copyrightt laws of the first half of the 19th century seldom provided for the
outrightt protection oi authors who were not residents or nationals. Neither could
foreignerss claim protection on the basis of-what tor want of a better term f will
call-- private law equality clauses. This equality in the eyes of private law meant
thatt as a rule foreigners have rights and obligations under private law just as
nationalss do and it became a widely accepted principle in the course of the 19th
century.. To protect the interests of their authors and the printing industry,
countriess began to conclude bilateral treaties. From the 1850's on a growing body
off opinion was formed that international copyright protection should be sought
throughh multilateral treaties. Authors, artists and publishers in different countries
organisedd themseh es and inspired the drafting of the Berne Convention of 1 886.
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3.2.11

FOREIGNERS UNDER EARLY DOMESTIC COPYRIGHT LAWS

Manyy factors contributed to the rise of
" copyright laws in the 19th
century,, which replaced the existing printing privileges.12"' In the late 18th and
earlyy 19th centuries it became common opinion in Europe that the state's objective
iss to facilitate the "pursuit of happiness" of the individual.124 Education was made
availablee to more people and illiteracy rales fell steadily. By the second half of the
19thh century, three in even' four persons in Scandinavia. Scotland. Germany, the
Netherlandss and Switzerland could read and write. In France. Belgium. Austria
andd England more than half of the population was literate. The printing industry
andd book trade experienced an enormous growth.12*
Internationall 'piracy* of books, plays and music was the rule rather than the
exception,, not in the least because national copyright laws were mostly unfriendly
too foreigners. In some countries, only nationals could invoke protection (Germany.
Greece.. Portugal. Spain. Sweden. Finland), whereas other states granted protection
too all authors domiciled within their borders (Switzerland Hungary.126 the United
States127).. Generally, works published abroad were not protected. That is not to
sayy that national laws knew no rights pertaining to foreign works. In the
Netherlands,, as we have seen in the Seven Capital Sins case (see Par. 1.1).
whoeverr was first to register a copy of a foreign work and declare his intent to
publishh a translation, obtained the exclusive right to do so.
Bvv the mid-19th century, states increasingly extended national copyrighi
protectionn to foreign authors. In France, an 1810 copyright decree had alread\
protectedd foreign authors who first published their works in France. More
precisely:: the decree provided that copyright could be transferred to French
citizenss and foreigners alike, which implied that foreigners could invoke copyrighi
protection.12' '

1233 The development from privilege to modem copyright look place over ihe course of the 15th-19th
centuriess (for a short history, see Cavalli 1986, pp. 9-27). but with a marked leap in the second
halff of the 19th Century. Early examples of intermediate intellectual property laws are the English
Statutee of Anne (1710) and the Danish copyright decree of 1741; see Renouard 1839, pp. 228
230. .
1244 Schultze 1994. pp. 97-98.
1255 Schultze 1994,p. 147. 161.
1266 Ricketson 1987. pp. 22-23.
1277 Renouard 1 839-1. p. 241.
1288 Terré 1960, p. 362 et seq.. repons on the 1810 decision of the Cow de Cassation in which the
assignmentt of exploitation rights to a foreigner was deemed possible. In a 1804 ruling, the same
courtt decided that the 1793 Act (although it was silent on issues of foreign works and authors)
onlyy protected works of French citizens that were published in France.
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Inn the 1839 French draft Copyright Act. the Government proposed to protect
workss first published abroad from unauthorised reproduction within France, on
conditionn of reciprocal protection for works of French authors who had first
publishedd abroad. The proposal was the subject of fierce debate. Some members
off parliament fell that authors should be sheltered from unauthorised reproduction,
regardlesss of their nationality or the place of publication. Others argued thai
Francee owed nothing to foreign authors and that unilateral protection of foreign
workss would seriously hamper Fiance's position in ongoing bilateral negotiations
onn mutual recognition of intellectual property rights, hventually the proposal was
rejected.120 0
AA lew decades on. opinion had changed. The famous 1852 French Copvrighi
Decreee made unauthorised reproduction in France of works first published abroad
aa penal offence.1,1' without demanding reciprocal protection of French nationals
abroad.. Reciprocity was a statutory condition for protection of foreign works in
quitee a number of countries: the 1828 Danish Decree and the 1844 and 1852
Britishh Acts131 provided for it. as did the law of Greece (1833). Bavaria (1840).
Saxonyy and Sweden (1844). Austria (1846). Portugal (1851) and Spain (1879).
amongg others.1 °
Ass Ricketson indicates.'" the reasons for the development towards protecting
foreignn authors were manifold. The French, for one. had come to regard copyright
(droit(droit d'aweur) as a universal, natural property right of authors, which
consequentlyy should not be restricted by borders or nationality. The increased
economicc importance of cultural products was another factor that encouraged
countriess to seek protection for 'their' output. Particularly the major producing
countriess such as France. Germany and the United Kingdom had a stake in
protectingg their authors and printing industries from piracy, for which the printing
industriess of countries such as the Netherlands. Belgium and the United States
weree notorious.1'"

1299 Renouard 1839-]]. pp. 177-178.485-486.
1300 Decree cited in: Weiss 1925. p. 273.
1311 Previously, a 1838 act had provided lor the protection of authors of written works first published
abroadd against unauthorised reproduction in the United Kingdom, on condition of reciprocity. The
18444 Act replaced the one from 1838, extending protection to foreign authors of prints, musical
compositions,, theatre pieces and sculpture. The 1852 Act facilitated the issuing of royal
ordinancess that effectuated the protection of foreigners. (BIRPI 1904, pp. 313-314; Romberg
1859-11,, pp. 44-49)
1322 Romberg 1904-1. p. 60: Le Droit d Auteur 1890. pp. 33-34: C avalli 1986, p. 38, 46 et seq.
1333 Ricketson 1987, pp. 20-2 1.
1344 On the scope oi "piracy' and the call for international cooperation to combat it. see among others:
BIRPII 1904, pp. 314-315: De Beaufort 1909. pp. 32-39. 53-54: Kruseman 1886, pp. 532-544;
Loosjess 1915, pp. 114-115.
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3.2.1.3.2.1. J Equal Treatment Clauses
Itt may have been that the protection of foreign authors was also promoted by the
moree general trend to recognise the capacity of foreigners to have rights and
obligationss under national private law. With the rise of the modern nation, a stale
camee to be viewed as a community of people, living in a steady geographical area,
recognisingg a common authority.13* It is particularly the community-element of a
statee that raised the question of the extent to which non-community members may
havee legal rights within the boundaries of a country.
Inn the course of the 19th century, it became a generally accepted principle of
internationall law that states should recognise foreigners as legal subjects being
capablee of having rights and obligations under private law, just as nationals
were.1366 Savigny maintained that '...Fremde haben gleiche Rechte mit
Einheimischenn wo nicht das Gegenteil bestimmt ist."37 The Romanist school
activelyy opposed the discrimination of foreigners.138 By 1889 the German scholar
L.. Von Bar could write that if people went abroad today, they would not consider
thatt their (civil) rights would disappear or be weakened. It seems out of the
questionn -so he continues- that the law of another state should deny us
protection.1'1 1
Followingg the French Revolution of 1789. the essentially discriminatory law
onn aliens {droit aitbain) was revoked because it was felt to contradict the idea of
brotherhood.1400 This improvement in the legal position of foreigners was only
temporary,, as the 1804 French Code Civil contained a partial retraction.
Accordingg to Article 11 Code Civil: 'L'étranger jouira en France des mêmes droits
civilss que ceux qui sont ou seront accordés aux Francais par les traites de la nation
aa laquelle eet étranger appartiendra'.
Takenn literally. Article 11 Code Civil appears to deny rather than gram
foreignerss rights due to the reciprocity clause. However, the judiciary ultimately
interpretedd it so that it meant: foreigners have full rights under private law unless
thee law explicitly denies them.M1 That copyright was among these 'civil' rights
wass first unequivocally confirmed by the French Supreme Court as late as 1959. in

1355 Schultze 1994, p. lORetseq.
1366 Bar 1862,p. 64: Battifol 1947,pp. 13-14; Dungs 1910, p. 33 refers more specifically to property
rightss of foreigners that are recognised and can be protected under local law.
1377 Savigny 2000, p. 89.
1388 Bar 1889, pp. 100-101.
1399 Bar 1889, p. 1.
1400 Battifol 1947, pp. 13-14.

1411 Weiss 1925, pp. 250-259: Despagnet 1891, pp. 71-75: Josephus Jitta 1916, p. 27.
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thee (in)famous 'iron curtain" case invoking the protection of Russian musical
works.M: :
Whatt exactly the rights of foreigners were under French private law. was
disputedd before the liberal interpretation of Article ] 1 Code Civil took hold. Somescholarss argued that even though the equality-clause was part of the Preliminary
Chapterr of the Code Civil, this Chapter was in lact meant to have a more general
scope,, so that the equality and other clauses also applied to rights and obligations
otherr than those in the Code Civil proper.14"
Theree was also widespread difference of opinion on what these 'droits civils'
off Article 11 Code Civil exactly were. According to jurisprudence and to the
judiciary.. Article 11 Code Civil did not address natural rights and given then
nature,, foreigners enjoyed these without any form of reciprocity. Consequent!}.
thosee who saw copyright as a property right -at the time itself perceived as
belongingg to the realm of natural rights- would conclude that foreigners enjoyed it
ass well as French nationals. Those who regarded it as a true civil right, would
arguee that foreign authors were only protected if reciprocal protection was
availablee for I-rench authors.144 Since moral rights found their basis in the
protectionn of a person's integrity or reputation, the argument could be made that
morall rights were not droits civils. whereas the economic rights, as a purely legal
creation,, were.' 4 '
Thee Belgian Civil Code, based as it was on the French, contained a clause
identicall to Article 11 of the French Code Civil. According to Wauwermans it is
basedd on the principle that any person who is on Belgian territory is entitled to
protectionn of his person and goods.146 In 1854 the Ghent Court ruled that the droit
d'auteurd'auteur is not purely a droit civil, but derives from the droit des gens, as do. lor
instance,, the right to marry or to bequeath property. Foreign authors therefore own
copyrightt as Belgian nationals do.147 A few years later, in a case involving the
unauthorisedd use of operas by Verdi, the French Cour de Cassation said thai
intellectuall property rights are derived from natural law. thus giving a ruling
similarr to the Belgian one.'4*

1422 Cass. 22 December 1959 119601 Rev. Crit. Dr. Int. Pr. 361-362 (hoy v. Le Chant du Monde) . Tin
19577 copyright act re-introduced reciprocity tests. On the case, see Plaisant 1962 and Desbois
1963. .
1433 Opzoomer 1873. p. 3.
1444 Colombet 1997. pp. 324-325 repons some cases where copyright was placed in the realm ot
naturall rights, but that most regarded it as a purely civil right.
1455 Bartin 1935. at pp. 58. 62-63 explores this position but does not unequivocally promote it.
1466 Wauwermans 1894. p. 392: sec also Cattreux 1889, p. 73
1477 Tribunal Gand 21 January ] 854 ([ 1854] Belg. .hid.. 269). cited in Wauwermans 1894. p. 392.
1488 Cass. 14 December 1 857 [Verdi), cited in Terré I960, p. 364; Battitol & Lagarde 1983, p. 200.
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Inn the Netherlands, foreigners could, in principle, also acquire and dispose of
property,, inherit, have contractual rights and obligations, etc. The Wet Algemene
BepalingenBepalingen of 1829 (General Provisions Act or Wet AB). which was drafted
simultaneouslyy with the Burgerlijk Wetboek (Civil Code or BW). lays down that
thee private law of the Netherlands is the same for foreigners as for Dutch citizens,
unlesss the law explicitly provides otherwise (Article 9 Wet AB).149 Article 3 of the
Italiann Civil Code of 1866 contained a similar equality clause, as well as detailed
choice-of-laww rules.15" Both provisions were a generous variation on Article 1 ] of
thee French Code Civil.
Thee link between equality-clauses and copyright protection for foreign authors
orr works did not escape the attention of critics of the 1881 Dutch Copyright Act.
Sincee the legislature recognised in this Act that copyright is part of private law and
ann absolute proprietary right, it was felt that the equality clause of Article 9 Wet
ABAB 1829 entitled foreign authors to the same protection as Dutch citizens.151
However,, the Copyright Act provided otherwise: it stated in Article 27: 'This law
appliess to works |read: first, mve] printed and published in the Netherlands or
Netherlandss Indies and to unpublished works of authors domiciled in the
Netherlandss or Netherlands Indies.,152 Consequently, it did not protect the
majorityy of foreign authors and works.
Ann implicit reference to the equality principle in France can be found in the
explanatoryy memorandum to the 1852 French Copyright Decree. It states that
'...althoughh a foreigner can acquire and possess property under the protection
off our laws, he cannot prevent the exploitation of his works through piracy, in
thee otherwise so hospitable soils of France. That is a state of affairs one can
deplore,, not just because it is not in accordance with the rules that our positive
laww incessantly strives to generalise, but even because it goes against universal
justice.'15 5

1499 It was disputed what this provision meant for choice-of-law rules, as it seemed to imply that the
personall statute no longer governed issues of capacity, marital status etc.. even though at the lime
thatt was the common conflict rule throughout Europe, including the Netherlands. See: Opzoomer
1873,, p. 156etseq.
1500 Despagnet 1891, pp. 70-71. Josephus Jitta 1916, pp. 27-28. 203-204.
1511 De Beaufort 1909, pp. 305-309.
1522 'Deze wet is van toepassing op in Nederland of in Nederlandsch-lndië gedrukte en door den druk
gemeenn gemaakte werken, op niet door den druk gemeen gemaakte werken afkomstig van in
Nederlandd of in Nederlandsch-lndië woonachtige auteurs.'
1533 'L'étranger ... qui peut acquérir et possède sous la protection de nos lois des meubles et des
immeubles.. ne peut empécher l'exploitation de ses oeuvres. au moven de la contrefacon. sur Ie sol
d'ailleurss si hospitalier de la France. C'est la un état de choses auquel on peut réprocher. non
seulementt de n'étre pas en harmonie avec les regies que notre droit positif tend sans cesse a
generalisess mais méme d'etre contraire a la justice universe! Ie." Cited in Weiss 1925, p. 273.
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Inn retrospect it may seem a little odd that countries did not opt for the simple
solutionn of putting foreign authors on an equal footing with nationals by wav of
thee genera] equality clause that ahead) gave foreigners such di\erse rights as to
ownn and dispose of real property, enter into contractual obligations, etc. It is
hexx ond the scope of this study to thoroughly examine why this road was not taken:
somee tentative answers will have to suffice.
Ann obvious possibility is that since copyright was relatixely young, it had not
yett found a firm place in private law. Copyright was still shedding its printer's
privilegess roots and it was not common everywhere to bestow privileges on
foreigners.1544 Privileges were exploitation rights given by (local) authorities for the
territoryy under their control and this territorial approach to copyright persisted
whenn it became a right rather than a privilege.
Thee privilege-background possibly influenced the idea that intellectual
propertyy is public law more than prixate lawr. Some writers felt intellectual
propertyy belonged to the realm of public law rather than prixate law and public
laww typically is not concerned with rights of (foreign) persons abroad.155
Evenn when considered as part of prixate law. the position of copyright was
problematic.. It was not unequivocally considered a droit civil, natural right, or
personall right. Some found its basis was the respect for a person's integrity (the
personall rights basis popular in Germany)15'1 or property (the natural law basis
withh many proponents in fiance). Other countries were more inclined to see its
rationalee in expediency: to allow authors to reap the fruits of their labour was to
encouragee the production of works of art and science, which is in the general
interestt (the dominant opinion in the US). Intellectual property as an instrument of
nationall cultural policy meant there was no reason to protect authors of works that
weree produced elsewhere. The tree use of foreign works suited national policies
thatt were aimed at stimulating local production (including translating foreign
works). .
Nott only was the nature ol copyright uncertain, its object and scope were not
thatt well-defined either and xaried more substantially from country to country
thann today.15' A biting description by the English Royal Commission on Copyright
ofof 1 897 illustrates the point. The Commissioners said of the law of copyright, then
foundd in 14 statutes stretching from 1 735 to 1875. that it was: 'whollv destitute of

1544 Huard 1903. p. 15.
1555 Anders 1881, pp. 79-80: Banin 1935 referring to Ducrocq. p. 57.
1566 See among others: Kohier 1907. pp. 84-94, Leuze 1962, pp. 80-85. On copyright in 19tli century
Germany,, see Dambach 1871: in 19th Century Austria, see Helmensdorfer 2001.
1577 On 19th-century theories repardini! the nature of copyright, see amoni! others: Anders 1881, pp.
79-159;; De Beaufort 1909. pp. 70-125: Huard 1903^ pp. 29-40; Kohier 1907, pp. 61-99:
Wauwermanss 1894, pp. 90-95.
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anyy sort of arrangement, incomplete, often obscure and even when it is intelligible
uponn long study, it is in many parts so ill-expressed that no one who does not give
suchh study to it can expect to understand it.'15*
Another,, more simple, explanation is that given the scope of copyright law at
thee time, there was no real need for (theoretical) equality because it would not
havee made much of a difference in practice. Particularly in the first half of the
19thh century it was a common rule that the translation or reprint of a work first
publishedd abroad was not a restricted act, i.e.. a copyright infringement (delict). Of
course,, the interest of foreign authors was primarily to be able to control the
translationn or reprint of their work in other countries. Being put on a par in these
countriess with local authors under an equality-clause would not have helped them
much,, since foreign authors typically published their work in their home-country
first. .
Illustrativee of the above problem was the situation under the 1810 French
copyrightt decree. It did not differentiate between nationals and foreigners, but
sincee only the unauthorised reproduction of works first published in France was a
restrictedd act. in effect most foreign works fell in the public domain in France,
evenn though foreign authors could invoke the Decree.I?M When the French
pioneeredd a more liberal stance in the 1852 Copyright Act and also provided for
protectionn of authors who had first published outside France, they went on to
exportt it through bilateral treaties.

3.2.22

THE APPEARANCF. OF BILATERAL COPYRIGHT TREATIES

Thee common condition that foreign authors could only invoke copyright if
reciprocall rights were available to nationals led to an intricate web of bilateral
negotiationss between European states. Some German states made agreements on
mutuall protection as early as the 1820"s.160 In 1840 the kingdom of PiedmontSardiniaa and its 'neighbour" Austria (which still ruled Lombardy at that time)
concludedd what is regarded as the first true bilateral copyright treaty, although it
becamee multilateral soon afterwards as Italian states such as Parma. Tuscany and
thee Papal State adhered to it.l6i It contained substantive provisions as well as a
nationall treatment clause

1588 Cited in Vaver 2001. at 1
1599 Rcnouard 1839, pp. 177-178: Montagnon 1883, pp. 13-14; Huard 1903, p. 37; Bartin 1935. pp.
59-61. .
1600 Ricketson 1987, pp. 25-26: Cavalli 1986, pp. 70-75.
1611 Cavalli 1986, pp. 71-72
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AA flurry of bilateral treaties ensued, concluded among others between France.'6:
Belgium.. Denmark. Spain. Great Britain. Russia and some states that were later to
dissolvee (Austria-Hungary. Norway-Sweden) or united into larger slates (German
Lmpiree 1871. Italian Kingdom 1861). Many of the earlier treaties were not proper
copyrightt treaties, but commerce treaties with a copyright paragraph added. Since
commerce-treatiess were rather easily denounced, depending on the political and
economicc priorities of the day. authors rights based on these were not very
secure. .
Thee general principle in these treaties appeared to be national treatment:
foreignn authors or works were assimilated to nationals. Under some treaties,
loreignn authors did not have to fulfil formalities other than those in the country of
originn to be able to claim protection.!M which was a deviation trom assimilation.
Also,, various demands of (material) reciprocity limited the actual significance of
nationall treatment. A typical clause in earlier bilateral treaties read 'Nevertheless,
thesee advantages are only reciprocal ly ensured during the existence of their rights
inn the country where the original publication took place and the duration of
enjoyment,, in the other country, cannot surpass that which is laid down for
nationall authors.'16'' One possible interpretation of this type of provision was that
thee term of protection could not exceed that accorded by the law of the country of
origin.. However, it could also be -and often was- interpreted more broadly, to the
extentt that material reciprocity was required for protection.
Byy 1879. the departures from national treatment caused Fliniaux to sigh that
thee national treatment principle had little meaning. In practice, he argued, the
actuall principle governing most bilateral treaties was more adequately described
as:: contracting states give foreign authors (procedural) recourse to protect their
rights,, whereby the content and duration of the rights depend on the law of their
countryy of origin.If* It was not until later that national treatment became the truly
dominantt principle in bilaiera) treaties, with a corresponding reduction in the
numberr of reciprocity clauses.
Thee 'modern' 1 883 Franco-German treaty on copyright states in Article 1: 'the
authorss of works of literature or art will, regardless of whether these works have

1622 trance concluded most treaties, with, among others: the Netherlands (treaty on commerce) 1840;
Sardiniaa 1843; Hanover. Portugal. Great Britain 1851; Austria-Hungary 1866; Salvador 1880;
Sweden/Norwayy 1881: Italy 1884 etc.. see BIRP1 1904, pp. 259-270.
1633 Romberg 1904-1, pp. 60-61; Petit 1903, pp. 11-12.
1644 BIRPI 1936, pp. 8-20.
1655 'Toutefois. ces avantat?es ne leur sont reciproquement assures que pendant 1'existence de leurs
droitss dans le pays ou la publication originate a été faite. et la durée de leur jouissance. dans
1'autree pays, ne pourra excéder celle lixee par la loi pour les auteurs nationaux." Cited in Weiss
1925,, p. 59:.
1666 Fliniaux 1879, pp. 30-35.
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beenn published, enjoy in both countries mutually, the benefits that its law offers
torr the protection ot works of literature or Art. They will enjoy there the same
protectionn and the same means of redress against harm done to their rights, as if
thiss harm had been done to an indigenous author.'I6/ This provision can also be
foundd in the Berne Convention and has become the source of confusion over
choice-of-laww rules, as we shall see later.

3,33

The Foreigner in the Berne Convention

Bvv the end of the 19th century an international copyright system had developed
thatt was based on national copyright laws that made -in conformity with the
commonlyy held notion that each state has exclusive jurisdiction over its own
territory-- the protection of works, either first published within their respective
borderss or created by national authors, a matter of domestic legislation. Protection
forr non-nationals was not based on general equality clauses, but on specific rules
inn domestic copyright law and on bilateral treaties.
Thesee agreements primarily involved European countries, although Latin
Americann states concluded quite a number of treaties as well. It is estimated that
upp to the Berne Convention some ninety treaties were concluded, dealing either
exclusivelyy or in part with copyright. France was party to over half of these. By
1886.. thirtv treaties were in force between fifteen contracting states.16"

3.3.11

THE ROAD TO BERNI

Inn the second half of the 19th century, authors and artists increasingly organised
themselvess to further their interests, the primary one being to improve control over
thee fruits of their labour both at home and abroad. During various international
conferences-inn 1858. 1861. 1877. 1878. 1881 and 1882-they fiercely debated the
naturee of copyright. Some held copyright to be an absolute and eternal right.

]] 67 'Die Urheber von Werken der Liteiatur oder Kunst sollen, gleichviel ob diese Werke veröffentlicht
sindd oder nicht, in jedem der heiden Landen gegenseitig sich der Vorteile zu erfreuen haben.
welchee daselbst zum Schui/e an Werken der Literatur oder Kunst gesetzlich ingeraumt sind oder
eingeraumtt werden. Sie sollen daselbst denselben Schutz und dieselbe rechtshilfe gegen jede
Beeintrachtigungg ihrer Rechte geniessen. als wenn diese Beeimrachtung gegen inlandischen
Urheberr begangen war."
1688 Numbers based on the list composed by Cavalli 1986, pp. 73-7 4
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whereass others flatly denied its existence.'6g Yet others were favourable to the idea
off copyright as a type of absolute right, but strongly opposed an indefinite term of
protection.. At the 1858 conference of authors. Delegate Calmels expressed his
abhorrencee of eternal copyright thus:
11

Messieurs, il faut bien reconnoitre que la plupart des hommes qui ... fonts des
oeuvres.. se sont inspires de ceux qui les ont precedes et n'ont rien fait de
nouveau.... Accordere^-vous pour cela un droit de perpétuité? Mon Dieu.
messieurs,, il y a peu d"idées nouvelles.'170
Nationall copyright laws differed extensively, not only with regard to categories of
workss protected, but also in their scope and term of protection. The myriad
bilaterall treaties were not regarded as an effective means to guarantee protection
onn the international level. It is therefore not surprising that once writers, artists and
publisherss of different countries assembled together, their preferred solution was
thee unification of all copyright laws.
Preciselyy because of the disparity between national laws, this was an
unrealisticc goal, so authors limited themselves to identifying the basic principles to
whichh any advanced copyright legislation should adhere. The 1858 conference in
Belgiumm agreed on the following principles: an exclusive right to authorise
publication,, reproduction and performance should be legislated for authors of
books,, plays and other written works, for composers of music and for artists with
respectt to their drawings, paintings and other works. The term of protection in all
lawss should be the life of the author plus 50 years after the death of the surviving
spouse.17'' Authors should have the exclusive right to authorise translations of their
work,, provided they make their first use of this right within three years after
publicationn of the original.1''
foreignn authors and owners ot copyright in works published abroad would
havee to be treated the same as nationals.17'1 The principle of national treatment
(seenn as territorial) was not wholly undisputed, some favoured the principle that
authorss be treated the same as under their personal law (based on nationality). The
ideaa that the rights as provided hv the law of the author's home country should
followw him wherever he was. or wherever he published, seemed more attractive.

1699 Romberg 1904-1, p. 2 el seq.: Société des Gens de Lettres de France 1879. p. 39 el seq. At the
18788 annual meeting of tlie Nederlandse Juristenvereniging (Dutch Luw Association), a majority
off the jurists present considered thai copyright can not be based on any particular legal principle,
onlyy the general interest can justify the protection of authors (see Hugenholtz 1998, pp. 1-2).
1700 Cited in Romberg 1904-1. p. 108
1711 The idea seems to have heen that copyright persists after the death of the author only if there is a
spousee or direct descendant to benefi! Irom it.
1722 Romberg 1904-1, pp. 61-162.
1733 Romberg 1904-1, p. 75.
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particularlyy for those who regarded the 'droit d'auteur' as an absolute and eternal
rightt of the creator.'74 However, national treatment was ultimately favoured as the
secondd best solution to unification.
Inn 1878 France hosted the international literary conference where the ALAI.
thee Association Littéraire International -soon after renamed Association Littéraire
etet Artistique International- was founded. The ALAI called upon the French
governmentt to prepare a draft international treaty. Shortly afterwards, the 1878
Conferencee on artistic property voted resolutions including:17'
-- international intellectual property treaties should be separated from commerce
treaties: :
-- it is desirable that huropean states and their overseas territories develop
uniformm copyright provisions:
-- the infringement of the artist's right is a 'délit commun":
-- for an artist to be allowed to enforce his right it suffices that he justifies his
propertyy right in the country of origin.
Thee French appointed a committee, but when no draft treaty followed, the
initiativee moved to Switzerland. In 1883 a proposal was drafted, a work influenced
greatlyy by the then German president of the ALAI. Professor Ulbach and French
professorss Pouillet and Clunet. They saw national treatment, coupled with a few
basicc substantive provisions, as a mechanism and first step for further
unification.176 6

3.3.22

THE 1884-1886 CONFERENCES AND SUBSEQUENT REVISIONS

Thee 1884 Berne conference was a preparatory one. which resulted in a proposal
thatt the delegates1" present submitted to their respective governments and that
wass also sent to other governments. The year 1885 saw another conference with
moree countries represented17'' and the resulting text of the Convention was signed
withh minor alterations dunne the 1886 conference.17'

1744 Fliniaux ] 879. citing Pataille, p. 32.
1755 Cavalli 1986, p. 138.
1766 Cavalli 1986, pp. 158-175.
1777 From Austria-Hungary. Belgium. Costa-Rica, France. Germany. Haiti, the Netherlands, Sweden
&& Norway. Switzerland, the Unned Kingdom (Actes BC 1884, pp. 71-72. 19-20).
1788 Costa-Rica and Austria-Hungary were not represented as in 1884. but Argentina. Italy, Spain, the
Unitedd States. Paraguay. Honduras and Tunisia were (Actes BC 1 885, pp. 11-12, 33).
1799 Belgium. France. Germany. Haiti. Italy. Liberia. Spain. Switzerland. Tunisia and the United
Kingdomm were the signatories. The United States and Japan and Liberia had observer status
(Ricketsonn 1987, p. 79).
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Too understand the outcome of the project it is essential to keep in mind a number
off circumstances. First of all. yiven that the aim was to have as many Union
memberss as possible, there were likely to be many compromises. Secondly, the
disparityy between national copyright laws allowed for modest substantive
provisionss only. Thirdly, countries with relatively extensive copyright protection
suchh as France and Germany had little to gain from a pure national treatment
scheme."*"" Their own citizens would still have little protection abroad and they
wouldd have to justify why foreigners enjoyed more rights at home than their own
authorss did abroad. The 'advanced' countries therefore had an interest in as many
substantivee provisions as were attainable and in exceptions to national treatment
byy way of some form of reciprocity.
fourthly,, countries with limited copyright protection had opposite interests.
h\\ en though the Berne Convention was aimed at improving protection onlv of
foreignn works and authors, agreeing to a jure convent ionis level of protection that
exceededd national protection would give these countries a similar problem that
advancedd countries would have with national treatment. They would have to
explainn on the home-front why foreigners were better protected than their own
nationals.. The practical consequence would be that countries would have to adapt
theirr copyright laws to give their own citizens the same level of protection as they
weree obliged to grant foreigners."11 Agreement on substantive rules was therefore
onlyy possible in so far as countries were prepared to incorporate them into
domesticc copyright law. or were able to make reservations.
Thee impact of all of these factors is easily recognised in the design of the
Bernee Convention.182 National treatment is made the leading principle, but it is
regularlyy thwarted by reciprocity. Minimum substantive rights are interspersed
withh facultative provisions. The BC as agreed upon in 1886 allowed for more
deviationn from the national treatment principle than the 1883 proposal, which
containedd just ten short Articles.
Threee dealt with national treatment: the central Article 1 for authors. Article 4
equatingg successors in title with authors and Article 7 specifying that foreigners
shouldd have the same lesal remedies against infringement as nationals. Another

ISOO Ricketson notes that the drawbacks of a pure national treatment scheme for countries with a high
levell of protection also caused the pre-Berne Convention bilateral agreements to contain
substantivee provisions (Ricketson 1987. pp. 25-26). In a sense, the Berne Convention was a
continuationn of old practices on a grander scale.
1811 Belgium is a case in point: because the pre-1994 Copyright Act offered less moral rights
protectionn than Article 6bis BC does, the conns extended domestic Belgian copyright to the BC
standard;; see Doutrelepom 1997. pp. 223. 292-293.
1822 Joseph us Jitla in his treatise on private international law describes the BC and other intellectual
propertyy treaties as '...having the character of a politically motivated scheme of mutual
protection,, rather than a regulation of private law issues.' 1916, pp. 267-26K.
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threee Articles clarified the subject-matier of copyright: works of literature and art
(Art.. 2). including unpublished manuscripts (Art. 3) and translations (Art. 6).
Sincee the exclusive right to authorise translations was deemed the most important
rightt from the international perspective -but it was also a controversial issue- it
wass included explicitly in the proposal (Art. 5). The last three Articles specified
thatt the Convention would be applicable to all works that had not come into the
publicc domain in the country of origin of the work (Art. 8). that contracting States
couldd conclude special agreements as long as these were not in contravention of
thee Convention (Art. 9) and that an international bureau would be established for
thee deposit of national copyright acts (Art. lO).1*'
Thee official draft for the Diplomatic Conference of 1884 was twice the size of
thee proposal tabled in 1883. It encompassed all but one of the earlier Articles.
somee of which in revised language. It also contained additional procedural clauses
onn entrv into force, future revisions, etc.11*4 Debate during the 1884-1885
conferencess concentrated on the extent to which the Convention should contain
uniformm substantive copyright and the scope of national treatment. Subsequent
revisionss in 1896 (Paris)! 1908 (Berlin). 1928 (Rome). 1948 (Brussels) and 1967
(Stockholm)) were dominated by attempts to clarify and expand the substantive
minimumm rights and weed out the possibilities for (later) signatories to make
reservations. .
Too illustrate the tug-of-war between national treatment and reciprocity,
betweenn compulsory minimum rights and facultative protection, it is instructive to
lookk at the developments surrounding the duration of protection, the translation
rightt and the gradual extension of the categories of protected subject-matter to
includee works of photograph) and other works. The solution reached for the
controversiess surrounding ownership of copyright in films is especially interesting
Iromm our perspective, because (as we shall elaborate in the next Chapter) it
involvess the only straightforward conflict rule in the Berne Convention.

3.3.2.13.3.2.1 Term of Protection
Ann important issue in 1884 was whether national treatment should also govern the
termm of protection. Some countries found it unacceptable to have to continue to
tirantt protection to foreign works once these works had come into the public
domainn at home. The committee that dealt with the issue felt it was preferable to
havee a uniform term. However, since the terms of protection post mortem auctoris

1833 AciesBC 1 884, pp. 7-8.
1844 AciesBC 1884, pp. 11-13.
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(I'MA)) differed substantially in national codes, the delegates accepted -albeit with
somee difficulty- the German proposal to make the duration of copyright
dependentt on the term accorded under the law of the country of origin, '^n 1928. a
uniformm term of 50 years post mortem auctorts was established tor most, but not
all.. works. As long as this term was not universally accepted by Union countries,
howexer.. each country could maintain its own term and limit the term of
protectionn for foreign works to that in their country of origin (Art. 7 BC 1928).,,f"
Somee changes have been made since then, but the 50-year-rule still allows for
exceptions.. Union members may for instance maintain a shorter term of protection
torr photographs and applied arts (minimum of 25 years on completion) and mav
choosee to protect film for 50 \ears on completion or the time it was first made
availablee io the public rather than 50 \ ears PMA (Art. 7 BC).

3.3.2.23.3.2.2

Translations

1-romm the beginning, a very important and controversial issue was translations.
Writingss were a major category of works and the normal way to exploit them
abroadd was of course to publish a translation. Some countries felt that translations
shouldd be equated with reproductions.1*' the author would thus have the exclusive
rightt to authorise translations of her or his work as long as it was not in the public
domain.. For others this was unacceptable. They preferred a right to authorise
translationss for a much shorter period (three or ten vears).,KS
Gi\enn the great differences in national laws, national treatment was not
consideredd a good alternative either, certainly not where it concerned the period
duringg which the author has the exclusive right to authorise translations.
Ultimately,, the 1884 Conference decided on a rather intricate scheme: it an author
hadd authorised a translation that was published in a Union country within three
yearss of publication of the original work, the author had the exclusive right to
authorisee further translations, but only for a period often years after publication of
thee first translation (Art. 6 Draft BC 1 S84). The issue was raised again in 1885 and
thee delegates managed to expand the protection a little: authors resident in a Union

1X55 Acles BC 1884, pp. 30. 41-43.
1X66 Dales after Articles refer to the 'Berne' \ersion (1886). Berlin revision (1908). Rome revision
(1928).. Brussels revision (1948). Stockholm revision (1967). Articles not followed by a date are
thosee in the current version of the (. omentum (i.e.. the latest revision of Paris 1971 I.
11 87 Actes BC 1 884, pp. 31-32.
11 88 Actes BC 1 884, pp. 31. 45-49.
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countrvv enjoyed the exclusive right to authorise translations lor a minimum often
yearss after publication of the original work (Art. 5 BC 1886).1*1'
Thee quest for equation continued at the 1896 Revision Conference and a new
compromisee was reached: authors would have the translation right during the term
off protection of the original work, but if within ten years after publication of the
originall work they still had not used this right for a given language, others were
freee to publish a translation in that language (first Article, at 111 Additional Act
Pariss 1 896). As long as the original work remained unpublished, the translation
rightt stayed intact.190 In 1908 the 'translate within ten years' requirement was
droppedd (Art. 8 BC 1908). so that authors enjoyed the translation right for as long
ass they enjoyed other economic rights.

3.3.2.33.3.2.3 Works Protected
Thee development of Article 2 of the Berne Convention (Art. 4 in the 1886 text) is
anotherr illustrative example of the painstaking effort it took to reach agreement on
substantivee issues. From the start, there were differences of opinion on what the
inclusionn of a certain type of work in the list of Article 2 meant. Some held it to be
merelyy illustrative, while others felt that signatories had a duty to protect at least
thee type of works mentioned (if original).191 The latter point of view was
confirmedd as the right one in 1908 (with Art. 2 sub 3, BC 1908 stating as much).
Ass to the type of works protected, the 1884-1886 conference delegates were in
minorr disagreement only, compared to what ensued during the 1896. 1908, 1928
andd 1948 revision conferences.
Inn 1885. France and Italy wanted photographs to be listed explicitly as works
off literature and art. which was unacceptable to Germany which had a separate
regimee for protection of photographs. The conference decided to give photography
aa place in the closing protocol: countries that protected photography under
copyrightt law could choose to protect foreign photography on the basis of
reciprocity.1922 In 1896, photography was again an issue of debate and some
progresss was made on the matter. The protocol now stated that Union authors

1899 Acies BC 1885, pp. 26-28, 43^15, 62-63.
]] 90 Actes BC 1896, pp. 168-170: Huard 1897. p. 6.
1911 Actes BC 1884, p. 45: Acies BC 1885, pp. 21-22, 43; Actes BC 1896, pp. 166-168; Actes BC
1908,, pp. 229-235; Actes BC 1928, pp. 185-186.
1922 Acies BC 1885, pp. 21-22. 55-56. hor a detailed history of the protection of photography in the
BC.. see De Cock Buning 1998.
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couldd also benefit from national laws other than copyright laws that protected
photography,, without the condition o1 reciprocity.19.
Thee 1908 Revision Conference saw many proposals to change the (illustrative)
listt of works protected. Photography featured on the list of recommendations, as
didd applied arts, pantomime and anthologies.194 It was not included in Article 2
andd kept its separate position, but it was now confirmed that countries were
obligedd to proleet photographic works (Art. 3 BC 1908).
Thee 1928 revision did not result in any major changes to the list of protected
works,, although speeches and the like were now included. w In 1948. however,
photography,, together with film and other audiovisual works, architecture, applied
aitss and industrial design w as finally included in the main list.

3.3.2.43.3.2.4 Ownership of Audiovisual Works
Att the 1967 Revision Conference, the ownership of rights in audiovisual works
wass a much debated issue. Since the production of film involves manv
contributors,, it is important for film producers to secure the rights from the
contributors,, in order to be able to exploit the film. That countries have different
ruless for ownership complicates the position of a film producer. Harmonisation
wass therefore attempted.
Roughlyy speaking, there are three different kind of systems in use for rights
allocationn in audiovisual works. Under the first, all creative contributors (director,
screenwriter,, camera man. etc.) are considered as co-authors, but the economic
rightss are granted to the producer by law. In the second svstem. creative
contributorss are recognised as (co-)right owners, but the producer is considered to
ownn copyright (or at least to have an exclusive licence to exercise the rights
necessaryy for normal exploitation of the film) by way of a rebuttable assumption
off assignment (presumptive cession). The third system directly allocates copyright
too the producer of a film.1* The co-exisience of these three systems in Union
slatess complicated the discussions on the inclusion of film copyright in the BC.

1933 ActesBC 1896, pp. 166-168.
1944 Acies BC 1908 (Rapport de la Commission), pp. 229-235.
1955 AciesBC 1928, p. 196.218.
1966 In the F.C. atttributing initial ownership of copyright in an audiovisual work to the producer
exclusively,, is no longer allowed since the 1992 Rental and Lending Directive. The principal
dii reel or of the film must be considered as author and (co-)owner. Member Stales are Iree to
designatee other contributors as co-authors-owners (Art. 2(2) Rental and Lending Directive. Art. 2
Termm of Protection Directive).
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Somee countries did not want any special reference made to the ownership of rights
andd preferred to leave national treatment intact. Other countries feared that their
filmm industry would suffer if producers could not expect the copyright they
acquiredd at home to be respected abroad. However, the alternative -leaving
ownershipp of a particular film to be regulated solely by the producer's domestic
law-- was unacceptable to countries that were most protective of the rights of
individuall contributors. The compromise is a rather intricate reaffirmation of the
nationall treatment principle, coupled with a substantive clause and a conflict rule.
Thee national treatment principle is repeated in the first paragraph of Article 14
bis(2):: deciding who owns copyright in audiovisual works is a matter for domestic
legislationn of the country where protection is claimed. It is further prescribed that
inn countries where the exploitation rights are (or all copyright is) not assigned to
thee producer by law, the (co-)contributors cannot resist normal exploitation acts197
withh regard to the film to which they have agreed to contribute. This substantive
clausee comes in the form of a rebuttable presumption: the contributor and
producerr can agree otherwise. Whether the agreement must be in writing or not, is
too be judged by the law of the country where the producer has his seat or habitual
residence.. This conflict rule can be set aside by Union members who demand that
anyy agreement must be in writing.
Thee presumptive licence clause of Article 14 bis (2a) is potentially robbed of
muchh of its significance by Article 14 bis(3). m Under this provision, countries
remainn free to exempt important contributors to any film -the screenwriter, the
composerr of music specifically writien for the film, the dialogist. the principal
director-- from the presumptive cession. In effect, unless national laws provide
otherwise,, the presumptive cession does not concern these contributors.
Att the time of the Paris Act. there were no special rules for ownership of
audiovisuall works in Dutch law: every person who made a creative contribution
(director,, scriptwriter, cameraman, etc.) was a co-author of the work. The film
producerr only owned the copyright if the film was made by employees (Art. 7 Aw)
orr if he had acquired it from the actual creators. According to the Dutch
Government,, the reason to introduce special provisions was not that there was a
needd for them in the (Dutch) film industry, but because it was desirable to adjust
domesticc copyright law to the changes in the 1971 BC.
Inn sum. the Dutch Government argued that Article 14 bis BC is inspired by the
needd to promote the unhindered circulation of films and that this would only be
achievedd if there is adequate legal certainty as to the exploitation rights of the
producer,, or else the necessary investments in films would not be made. The

1977 Article 14 bis(2)b BC actually names the nets that cannot be resisted (reproduction, distribution of
copies,, screening in public, broadcast, etc.),
1988 See Geiler 2001 ai6[2]b[ii|.
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L'o\\ eminent first wanted to introduce only a presumption o f transfer o f economic
rights,, since this seemed to match Article 14 bis(2) BC the best. The government's
influentiall A d v i s o r y Commitiee on Copyright (Commissie Auteursrecht) however,
favouredd a system o f f u l l transfer b\ operation o f law (cessio legis). A l t h o u g h this
variationn was proposed in a later, revised legislative draft, the more 'authorfriendly"" option, that o f presumptive transfer of economic rights, was legislated
for. 1 " 1 '' In reality, there was no need to change the Auteurswet, because under Dutch
laww producers o f foreign films can invoke Article 14 bis(2) directly. The changes
too the Auteurswet also go further than the BC requires, because in the BC there is
noo presumptive transfer o f economic rights, but a presumptive licence, exclusive
att best.
Thee development o f Articles 2. 7 and 8 BC shows the uneasy relationship
betweenn national treatment and unification. On the one hand countries were
frequentlyy opposed to national treatment i f that meant that foreigners could rely on
moree protection than nationals. On the other hand every provision that introduced
aa form o f reciprocity (e.g., photography until 1896) or made maximum protection
dependentt on the country o f origin (e.g.. duration), w o u l d go flatlv against the
basicc principle that foreign works authors be treated as nationals. Harmonisation
wass the solution but proved difficult to achieve, particularly where it required
partiess to extend the scope o f their national copyright laws. 20 "
Thee resulting rules have mixed properties. The protection o f photographv
developedd from being facultative and reciprocal, to non-reciprocal and eventuallv
compulsory.. Provisions that reflect outright substantive harmonisation remained
ratherr sparse, e.g.. the exclusive right to authorise translations ( A r t . 8). the freedom
too cite legitimately published works (Art. 10 at 1) and the exclusive right for
authorss ot musical and dramatico-musical works concerning public performance
andd transmission o f their w o r k (Art. 1 1 ).
Otherr provisions are a combination of harmonisation, national treatment and a
f o r mm ol reciprocity (references to the country o f origin), e.g.. the duration o f
protectionn ( A r t . 7) and the scheme tor applied arts and industrial design ( A r t .
2(7)).. Another category o f provisions are the facultative exemptions, e.g.. the
possibilityy io exclude official texts from copyright ( A r t . 2(4)). the press exemption
forr public speeches in A r t i c l e 2bis. the exemptions to the reproduction right in
A r t i c l ee 9. the possibility to exclude moral rights after the death o f the author in

1999 De Vries 1989. p. 152 et seq. As lor moral riuhts. the author is presumed to have waived only the
rightt to resist adaptations of her contribution vis-a-vis the producer (Art.
45fAuiewwer).
2000 Although all substantive provisions only reflect the minimum protection that musi be uiven ID
copyriymcopyriym mvners of -works tJiai oriyiiittw from another Union cowurv, it is clear trom the
proceedingss of the Berne conferences that countries planned to apply the substantive provisions to
domesticc works also.
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Articlee 6bis(2). the droit de suite and the freedom to reproduce works for the
purposee of education or science.
Comparedd to the initial elegant draft of 1883. which contained only a national
treatmentt clause and a handful of shared principles, the Berne Convention has a
ratherr disorderly structure and many exceptions to both the national treatment
principlee and substantive rights. There is certainly some truth in the unflattering
characterisationn that the influential German scholar Kohier gave of the Berne
ConventionConvention when he called it '...ein ziisanwienhanghses Durcheinander von
Prinzipien...'.Prinzipien...'.20]20] All the same, it was of course quite remarkable that a majo
multilaterall treaty was concluded on a subject as young and tentatively defined as
copyright. .

3.3.33

A CLOSER LOOK AT NATIONAL TREATMENT

Inn his opening address to the 1884 Diplomatic Conference. Chairman Droz put a
numberr of (rhetorical) questions to the delegates. Was it not right that every author
shouldd retain his right to his work everywhere it is used? Should one not admit
thatt the nature of copyright does not depend on the place where the work is
reproduced?? Differences in national laws were less a matter of principle than of
subjectivee appreciation. Even though the Swiss proposal was based on national
treatment.. Droz told his audience that they would have to decide whether national
treatmentt was the best way of ensuring protection, or whether a system by which
copyrightt follows the author was to be preferred.202
Apparentlyy the audience felt it was self-evident that the international
instrumentt in the making would be based on national treatment. The records of the
18844 and 1885 preparatory conferences do not indicate that any serious discussion
tookk place on the suitability and desirability of national treatment as a means of
securingg international copyright protection.20"1 The absence of such a debate is not
surprising,, considering that national treatment was a common principle in bilateral
copyrightt treaties and that it lea\es the contracting states freedom to decide on
issuess for which no unified rules have been agreed upon.

2011 Knhler 1907, p. 402. In his draft convention. Kohier took the national treatment principle to its
extreme,, allowing for no exceptions and proposing that all nationals of Union countries be
protected,, regardless of where they first published their work. See Röthlisberger 1909, pp, 49249 ; ;
2022 ActesBC(1884),p. 21.
2033 This is not to say that there were no proponents of the idea that the author should be given the
samee protection that he or she has in his or her home-country (on the basis of nationality or
domicile),, see Bastide 1890, p. 97 et seq
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Thee German delegation did ask whether instead of drafting a convention based on
nationall treatment, it would not be better to envisage codification of uniform
substantivee provisions.2"4 Since most countries agreed that the lime for substantial
unificationn had not yet come, national treatment look its place as the central notion
inn the Berne Convention, which it retains unto this day. The 1 884 draft stated:
'Less auteurs ressortissants a fun des pays de 1'Union. ou leurs axants cause,
jouissent.. dans les autres pays, pour leurs oeuvres. soit manuscrites ou
inédités.. soit publiées dans un de ces pays, des avantages que les lois
respectivess accordent actuellement ou accorderont par la suite aux nationaux.
Toutefois.. ces avantages ne leur seront réciproquement assure que pendant
1'existencee de leurs droits dans leur pays d'origine."...
Inn 1 885 the draft was revised, because it was feared that the language of the
secondd paragraph (especially the words '...que pendant 1'existence..."20") could
inducee courts to never accord more protection than was available under the law of
thee country of origin. This was the common interpretation of similar clauses in the
18833 franco-German Treaty and other bilateral treaties. Article 2(2) of the
Franco-Germann Treaty stated that authors could only enjoy protection in the other
statee for as long as their copyright in the country of origin existed and that the
durationn of protection could not exceed that in the country of origin.
Inn Germany it was taken to mean that the scope of protection afforded in
German)'' to a work first published in fiance could nol exceed the protection
availablee in fiance. So it was always the lowest degree of protection thai counted.
Inn order to determine what protection a French author could claim in Germany it
hadd to be established: (a) that a work was the object of protection in fiance, (b)
thatt the term of protection in fiance had not expired and c) what the scope of
protectionn in France was.20"
Iff such a system were followed in the Berne Convention, it would 'have the
gravee disadvantage of demanding courts or publishers to have prolound
knowledgee of all particular laws....which would go against the notion that the
Unionn means to create".20' Therefore an explicit reference was made to what the
paragraphh really was. namely a reciprocity clause for the duration of copyright and
nothingg more. Paragraph 2 became: 'elle |the enjoyment of the rights, mve] ne

2044 Actes BC (1884), p. 24.
2055 'Les arrangements particuliers entre pays de 1'imion littéraire et arlistique'. Le Droit o'duieur
1892-8.. p. 93
2066 Dambach 1X83 at pp. 1-4 supports this mlerpreialion: Basiide 1890 at pp. 101-102 criticises it bui
reportss that it is common, also in other treaties
2077 AclesBC(1885), p. 41
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peutt excéder. dans les autres pays, la durée de la protection accordée dans ledit
payss d'originc."
Inn the final 1 886 text national treatment was phrased thus:
'Less auteurs ressortissants a Tun des pays de 1'Union. ou leur ayants cause,
jouissent.. dans les autres pays, pour leurs oeuvres. soit publiées dans un de ces
pays,, soit non publiées. des droits que les lois respectives accordent
actuellementt ou accorderont par la suite aux nationaux/ ( A r t . 2(1) 1886).
Thee Swiss Government had proposed to add a sentence stating that 'consequent!}',
theyy w i l l have the same protection and means o f redress against e v e n
infringementt o f their rights [as nationals], notwithstanding the fulfilment o f
conditionss and formalities in the country of origin o f the w o r k " . This was a
standardd phrase in existing bilateral treaties. It was. however, not incorporated into
Articlee 2 (1886 version) because national treatment was held to i m p l y as much. A
proposall to expressly state that procedures before the courts and the jurisdiction o f
thee courts were matters for internal legislation, shared the same fate for the same
reasonn (Swiss draft o f A r t . 1 Closing Protocol 1884). 2 m
Whenn in 1908 progress was made on unification o f the term o f protection, a
neww Article on duration was introduced (Art. 7 BC 1908). The reciprocity clause
forr duration was moved from the old Article 2 to the new A r t i c l e 7. A r t i c l e 2 on
nationall treatment was renumbered Article 4 and a clause prohibiting the
requirementt o f formalities was added to it. These last changes were possibly made
partlyy because some British courts interred from the national treatment principle
thatt foreign authors were required to conform to English formalities just as
Englishh authors were. 20 " even though the 1886 text had only provided that for an
authorr to enjoy protection elsewhere he must comply w i t h the formalities in the
countryy of origin.
Likewise.. German courts still had problems interpreting the B C . as some
continuedd to rule that foreign authors were entitled to national treatment only i f
thee work in question was protected in the country o f origin. 2 1 0 In France it was

2088 Acles BC (1X84), pp. 11-13. In an 1891 French case about enforcement of performing rights by
foreignn authors, the court of Rouen ruled that the requirement to give security for costs (imposed
onn foreign plaintiffs under civil procedure law) did not contravene national treatment, since the
BCC does noi address issues of procedure and jurisdiction. See Darras 1892.
2099 'Application en Grande Bretagne de 1'Article 2 de la Convention de Berne', Le Droit d auteur
1893-7,, pp. 82-83; Darras. Le Droit d' Auteur 1892-10, p. 121; Huard 1896, p. 13. The right
interpretationn of the formalities-clause was given by the High Court of .lustice (Oneen"s Bench)
Londonn in a ruling of 15 April 1 893 (reported in 11893] Le Droit d'auleur 7. 86) and by Brighton
Courtt in its Mou} v. The Devonshire Park Cie ruling of 7 August 1891 f 1892] Le Droit d'auteur 4.
52-55. .
2100 Acies BC (1908), pp. 238-239 (Rapport Renault).
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establishedd case-law that authors o f works first published abroad could onlv
successful))) enforce their copyright i f under the law o f the country o f first
publicationn they had a droit privanf. i.e.. a subjective right. 2 " The German
delegationn insisied that the revised Article 2 ( A r t . 4 1908) explicitly include an
e \ e nn stronger reminder than it had in 1886. that the rights granted in one Union
countryy were not dependent on the scope o f protection in the country o f origin.
A c c o r d i n g l y .. A r t i c l e 4(2) (5(2) current) was changed i n :
v

Laa jouissance et 1'exercise de ces droits ne sont subordonnées a aucune
formalite:: cette jouissance et cet exercise sont independents de Texistence de
laa protection dans le pays d'origine de I'oeuvre. Par suite, en dehors des
stipulationss dc la présente Convention. 1'éiendue de la protection ainsi que les
mo\enss de recours garantis a I'auteur pour sauvegarder ses droits se regiem
exclusivementt d"apres la legislation du pays 6u la protection est reclamée.'
Fromm the above it may be clear that the changes that were made in the phrasing o f
thee national treatment principle during 1884-1908 were largely due to continued
misinterpretationss o f the original text. This in lurn seems to have been caused ai
leastt partly by the fact that some courts stuck to the interpretation o f national
treatmentt and reciprocal protection o f foreign authors that thev had developed as
theyy applied bilateral treaties. 212 They seemed reluctant to accept the more liberal
applicationn of the national treatment principle that the Berne Convention called
for. 21 " "
Thee phrase that the means o f redress for safeguarding rights are governed bv
thee law o f the country where protection is claimed, is repeated in A r t i c l e 6 bis on
morall rights. It was introduced when moral rights first were incorporated in the
B CC in 1928. to stress that it applies not only to economic, but also to moral
riohtss : K

3.3.3.13.3.3.1

Country

of

Origin

Thee determination o f the country o f origin is important for t w o reasons: it
regulatess w h i c h authors or works are protected under the B C and it sets the
boundariess tor reciprocal treatment.

2111 Hattitbl & L e u r d e 1983, p. 201.
2122 See also Lucas & Lucas 1994, p. 887.
2133 Lncher 1993. al pp. 6-7 noies that the drat'tim? ol"the B( was an exercise in overcoming the law
onn alien-pro\isions thai were common in domestic copyright acts.
2144 Massouyé 1978, p. 46 et seq.
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Thee BC is only involved with 'international* copyright cases, it does not purport to
affectt domestic copyright law for domestic cases. As the French Supreme Court
reiteratedd in the Utrillo case.
'enn \ertu de TArticle 5.3 de ia Convention de Berne...la protection des
oeuvress dans le pays d'origine est régie par la legislation nationale, de sort e
qu"aa défaute d'élement d'internationalité. la situation litigeuse demeurait. en
l"espece.. soumise au droit francais.'
Inn this case, the successors in title to the copyright of French painter Maurice
Utrillo.. sought an injunction against a French auctioneer to prevent the
reproductionn of some paintings in a sales catalogue for an auction that was to take
placee in France. Under French law such reproduction is allowed. The copyright
ownerss invoked the substantive rules of the FJC in vain, since France was the
countryy of origin and the allegedly infringing act took place in France.21'
Att first glance, the national treatment clause seems to mean that authors who
aree nationals of Union countries are eligible for protection in all other Union
countries.. In effect, however, to enjoy protection under the BC. the country of
originn of the work must be a Union-member. For published works the country of
first21'' publication217 is the country of origin. Consequently, if a Dutch national
firstt publishes in France, the work is 'nationalised'. For BC purposes it is no
longerr considered to be Dutch, but French.
Nationalss or habitual residents of Union countries who first publish their work
inn a non-Union state are kept under the BC's protective mantle by Articles 5(4)b
andd c BC. If first publication takes place in a Union and a non-Union countrx
simultaneously.211 s the Union country is regarded as the country of origin. If first
publicationn takes place in a non-Union country only, the Union country of which
thee author is a national or habitual resident21" is the country of origin. There are

2155 Cass. 10 February 1998 11998] Rev. crit. dr. ml. priv. 3, 438-439 [Chambre Sainmciies des
vtunnussaiivs-pviseiirsvtunnussaiivs-pviseiirs v. Fabris ei al). with comment by Berge.
2166 While the 1XK6 text was still a little ambiguous, the 1896 Additional Act made clear that only if
thee first publication had taken place in a Union country could Union nationals expect the benefits
off the Berne Convention (Art. 1-1 Additional Act 1896. Art. 4(1) BC 1908).

211 7 What is to be understood by 'publication' considering today's communication technologies will be
addressedd laier. The initial BC considered publication the making available of a lair number of
copiess to the public. Performing a musical work or play is not publication, nor is the exhibition of
aa work ot an or the construction of a work of architecture (Art. 3(3) BC).
211 8 'Simultaneous' meaning within a period of 30 days.
2199 Anicle 5(4 )c speaks of the author as a national, but Anicle 3(2) prescribes equal treatment for
habituall residents. Massouyé is not altogether sure whether Article 5(4)c also applies to habitual
residents:: 1978, p. 39.

71 1

CHAPTERR ."

twoo exceptions to this rule: one for audiovisual works and one lor works of
architecture. .
Forr audiovisual works the habitual residence or 'headquarters" of the
producer2 "" is the country of origin. The term
' {siege social in the
Frenchh text) seems to correspond with the notion of the "principal place of
business',, which is a commonly-used connecting factor in private international
law.. The place where the production company is incorporated or where a legal
personn is otherwise registered is not a rcle\ant factor, hor architecture and works
off graphic or visual art incorporated in them, the place where the structure was
erectedd determines the country of origin.
Initially,, the place of first publication upstaged the nationality of the author as
thee predominant criterion for a number of reasons. An obvious one is that is was a
commonly-usedd standard in national copyright laws and bilateral treaties. Another
reasonn has to do with the fact that the term of protection cannot exceed that in the
countryy of origin (Art. 2(2) second sentence BC 1886).22' A practical argument to
usee place of publication rather than nationality, was that the former was
consideredd easier to determine for publishers and users who wanted to find out
whetherr a work was f still) protected, presumably because printed matter tends to
containn information on the place and dale of publication. Potential problems with
multiplee nationalities in cases of co-authorship would also be avoided, at least in
casess where authors had published their works."'
Yett another reason involved the protection of non-Union authors. The Swiss
Governmentt initially proposed to assimilate non-Union nationals to Union
nationals,, on condition that they had their habitual residence in a Union countrv or
publishedd their works there. Some delegations opposed the idea of protecting nonunionn authors altogether. Others were concerned that this type of assimilation
wouldd invite countries to stay outside the Union. A compromise was reached: not
thee non-Umon authors, but their publishers" were given protection in the Union
countriess (Art. 3 BC 1886).224
Fromm the viewpoint that authors ought to be the initial copyright owners, this
constructionn was a legal monstrosity. It was therefore revised by the Paris 1896
Additionall Act. to the extent that authors ol non-Union countries who firsi
publishedd their work in a Union country, could invoke the minimum rights granted
inn the Berne Convention (Art. 1 II Paris Additional Act 1896), but were noi

2200
2211
2222
2233

'Maker' in the bnülish icxi of Article 5(4)b i BC. but 'producieur' in the French text.
Actes BC< 1884). p. 30.42.
Actes BC (1885). p. ].
These were understood to be publishers who were nationals of Union countries, or who had a
stablee establishment in a Union country: Actes BC (1885). p. 42.
2244 Ades BC (1X84), p. 43. Actes BC (1885), p. 19.
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entitledd to national treatment. Although some countries (Belgium. Switzerland
Germany)) again strove to assimilate non-Union authors who first published in the
Unionn to Union authors, to the majority this was not acceptable.225 It was only
afterr further revisions in 1908226 (Art. 6 BC 1908) and in 1967 (Art. 3( 1) sub b and
c.. 3(2) BC 1967) that the initial Swiss proposal became a reality.
Thee locus on the country of first publication as a determining factor for BC
protectionprotection has drawn criticism for being detrimental to the interests of authors and
givingg undue preference to the interests of publishers. The Union publishers
benefitedd not only from the protection of works of Union authors, but also from
thee first publication in their countries of works of non-Union authors. Union
authors,, on the other hand were in practice forced to do business with Union
publishers,, because a first publication outside Union territory would place their
workk outside the BC"s reach.
Thiss criticism was partly addressed by the 1967 revision, which introduced the
clausess protecting Union authors with regard to the works they first publish in
non-Unionn countries. Other criticism which has not been addressed is that the
notionn of'publication" may have been adequate in the predominantly paper world,
butt that it is no longer so as new media (broadcasting. Internet) have developed.22.
Forr unpublished works, the country of origin is the country to which the
authorr 'belongs" ('le pays auquel appartient 1'auteur'. Art. 2(4) BC 1886). The
terminologyy used is somewhat ambiguous. Apart from the phrase mentioned.
Articlee 2 also identifies Union authors as 'les auteurs ressortisant a fun des pays
dee 1'Union'. In the same clause national treatment is expressed as giving the same
protectionn as nationals ('nationaux'). In the conference proceedings, the first two
expressionss are said to mean that the author is an 'indigénat' of a Union
country.22' '
Itt would thus seem that these terms are not equal to 'nationals" or citizens, but
thevv certainlv do not refer to habitual residency. This can be inferred trom the

2255 Actes BC (1896), pp. 164-166.
2266 In 1908 non-Union authors who first published in a Union country were granted national
treatmentt in that country, while in other BC countries they could -as before- invoke the minimum
rightss of the Convention. In the Additional Protocol of Berne 1914, a retorsion rule was
introducedd at the request of Canada. As a Union member. Canada had to afford protection to US
authorss who first published in Canada, while Canadian authors were not protected in the US. The
retorsionn clause was incorporated into the 1928 revision (Art. 6(2) BC 1928. current 6(1)). h
providess that if a non-Union country does not have a sufficient level of protection, a BC country is
entitledd to restrict protection for works first published in its country by nationals from that nonUnionn country (unless they are habitual residents of a Union country). If a country invokes the
retorsionn rule, other Union countries may also withold protection to the works concerned.
2277 For an overview of pre-Stockholm criticism, see Koumantos 1964, p. 7 et seq.
2288 Actes BC 1885, p. 42.
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assimilationn ol non-Union authors w h o are habitual residents o f a U n i o n countrv
too U n i o n authors: 'les auteurs ne ressortisant pas a f u n des pays de I'Union mais
avantt leur residence hahituelle dans Tun de ceux-ci sont...assimilés aux auteurs
ressortisantt audit pays" ( A r t . 3(2) B C 1967). Whaiever the ambiguity of the
language,, it is o f no great significance today since Union protection extends to
bothh nationals and habitual residents o f Union countries.
Anotherr issue is what the country o f origin is of a work that was conceived b\
aa U n i o n author, but had not been published upon his death. A c c o r d i n g to the
proceedingss o f the 1885 Conference, national treatment extends to successors
underr general or specific title, \vhate\er their nationality." g The rights of
successorss o f a Union author {national or habitual resident) are therefore protected
w i t h i nn the Union. The question remains what the country o f origin o f such a work
is:: is it the country o f w h i c h the author was a national or habitual resident at the
timee of the creation o f the w o r k , or is the decisive moment at the time o f his or her
death?? The former solution seems more logical, but the latter has the advantage
thatt all the author's works w o u l d he treated the same. Given the large number o f
staless that are party to the Convention, this is more of a theoretical problem than a
practicall one. although it could prove to be relevant in instances where (material)
reciprocityy is allowed (term o f protection, protection o f design, resale right).
AA potential problem that has not been addressed by the drafters was h o w to
determinee the country o f origin of unpublished works that have multiple authors
w i t hh different nationalities, or one author w i t h no or multiple nationalities (a- and
bipatrides).. Similarly, for works published simultaneously (i.e.. w i t h i n a 30-da\
period)) in various countries, the B C only partly answers the question which
countryy is the country o f origin. 2 '" I f publication takes place in more than one
countryy ( U n i o n and n o n - U n i o n ) , there are t w o criteria w h i c h help to determine the
countrvv o f origin. The first is that Union countries qualify before non-Union
countriess ( A r t . 5(4)b B C ) . The second is that a Union country w i t h a shorter term
o ff protection comes before one with a longer term ( A r t . 5(4)a B C ) . This leaves
unidentifiedd the country o f origin in cases where publication takes place in more
thann one Union countrv w i t h the same term ol protection. 231 This is a problem
f r o mm the perspective that the BC's substantive provisions cannot be invoked in the
countrvv of origin (as in the Utrillocase mentioned above in Par. 3.3.3.1).

2299 Acles BC 1 «85. p. 42.
2300 This is only relevant ol course if more than one union country is involved as potential country o1
originn inon-Union countries are only relevant tor deciding whether a work is within or without the
scopee of the BC'i
2311 Massouve 197S. at p. 39. suggests that domestic conns compare the different editions (exact dau
oll publication in each country involved, relative importance of markets) to determine the
appropriatee country of origin.
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Simultaneouss publication is of course not a new phenomenon, but given
developmentss in information production and distribution, it will occur on a much
largerr scale than before. In certain industries, such as software and music, it is
commonn to release copies of a new work in several countries simultaneously.
Likewise,, electronic publishing -from the posting of illustrations on a personal
websitee to professional web journals or on-line databases- increases the number ol
simultaneouss first publications. That is. of course, if electronic publishing is to be
regardedd as publication in the sense of Article 5 BC to begin with.2,2
Onn a brighter note, as far as can be lold from published Dutch case-law. the
incompletenesss of the BC when it comes lo defining the country of origin, is not a
seriouss problem in practice.2'1'
Thee Dutch legislator has not filled the gaps either. Articles 3 through 5 BC are
copiedd almost to the letter in Article 47 Dutch Auteurswet. Section 1 of Article 47
AwAw states that the act applies to all works that are first published in the
Netherlandss <or simultaneously published in the Netherlands and elsewhere) and
too all unpublished works of Dutch nationals. Assimilation of habitual residents
(Art.. 3(2) BC) is prescribed by Article 47(2) Aw. the definition of what does and
doess not constitute 'publication' of Article 3(3) BC is copied in Article 47(3) and
(4).. Article 5(4)c BC finds its equivalent in Article 47(5) and (6). albeit in a
strangee way. The BC first says construction of a work of architecture is not
publicationn and then designates the place of construction as the country of origin.
Thee Dutch Copyright Act achieves the same result by defining 'construction" as
firstt publication.2,4
Ass for audiovisual works, in addition to the normal rule of section 1. the Dutch
Copyrightt Act applies to films made by producers who have their seat or habitual

2322 See -among others- the discussion that was held on the subject during the 1995 Naples WIPO
meetingg on (. opyright in the digital environment (W!PO 1996).
2333 Mosi cases where the determination of the country of origin is an issue involve reciprocal
protectionn ol works of design or applied art (Art. 2(7) BC). See note 334 for examples
2344 There is however a difference in terminology between the Auteurswet and the BC which could
createe a problem. For example, when a Dutch archil eel designs bridge, which is then buill in a
non-Unionn country. According to the BC. the bridge is unpublished. Since it is not located on
Unionn territory either, the Union country of which the author is a national is the country of origin,
i.e... the Netherlands (An. 5(4)c first paragraph BC). However, under Article 47 Aw (he bridge is a
publishedd work because it has been built. Since it has not been built (i.e., first published) in the
Netherlands,, the Dutch copyright act does not claim applicaiion. As the BC does not demand thai
authorss get the substantive protection of BC provisions in the country of origin of the work (An.
5(( 1) BC). it would seem that authors who are Dutch or reside in the Netherlands, are not protected
underr Dutch copyright law with regard to their architectural works which have been buill in a nonUnionn country (e.g.. if someone erects a copy of the building in the Netherlands, the archiieci
couldd not oppose that on the basis of copyright law). All of this equally applies to works of visual
artss thai are incorporated in the structure. The tad that the drawings will normally be considered
ass protecied works in their own right gives the architect a means to protect his design.
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residencee in the Netherlands (Art. 47(6) Aw). Whether 'seat' means principal
placee of business, any place of business or place of incorporation cannot be
inferredd from the explanatory memoranda to the Copyright Act.
Otherr national copyright laws have been adapted -or drawn up. as was the
casee in the Netherlands- with the national treatment principle and country of
originn of the BC in mind, but often with less recognisable adaptations than the
Dutchh Copyright Act. 2 '

3.44

Post-Berne Convention Copyright and Related Rights
Treaties s

Thee entire international intellectual property edifice is built on national treatment
combinedd with substantive minimum rights. This is not only true for copyright,
butt also for patents, trademarks, the protection of geographical indications, etc.2,('
Eachh sub-category of intellectual property has its own treaties. Apart from the
Pariss Convention on the protection of Industrial Property, the one multilateral
treatyy that deals with a wide range of intellectual property is the Trade Related
Aspectss of Intellectual Property Rights Agreement (TRIPs 1994).
Copyrightt is -as their names suggest- the subject of the Universal Copyright
Conventionn and the WIPO Copyright Treat). 2 " Related to copyright are the
internationall agreements concerning 'neighbouring rights". These are the
exclusivee rights of performing artists (musicians, actors and the like), record
producerss and broadcasting organisations with regard to their respective activities.
Relevantt treaties are the 1961 Rome Convention, the 1971 Geneva Convention
andd the WIPO Performances and Phonograms Treaty (WPPT 1996). Two
multilaterall instruments are in preparation, lor audiovisual performances and for
broadcastss respective!}.

2355 See. for instance. Chapter VII of the Portuguese C opyright and related rights act (No. 45/85 of
Septemberr 17. 1985). Part V Section I German UrhG 1965. Chapter 8 Finnish Copyright Act
1961.. Chapter 8 Danish Copyright Act 1995.
2366 See particularly the Paris Convention for the Protection of Industrial Property of 1883 and the
Treatyy on intellectual property in respect of integrated circuits (Washington 26 May 1989).
2377 The 1889 Montevideo Treaty on Copyright is still in force between a number of primarily South
Americann countries. It is based on the notion ol copyright as a droit acquis, i.e.. Contracting Stales
aree bound to provide an author copyright protection if he or she also enjoys copyright in a work
underr the law of the country of which the author is a national ion droits acquis, see Paragraph
4.1.2).. Given its limited significance, the Montevideo Convention will not be considered in this
studv. .
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3.4.11

TRIPS AGREEMENT

Intellectuall property became a prominent item on the international free trade
agendaa in the course o f the Uruguay round (1986-1994) o f the General Agreement
onn Tariffs and Trade ( G A T T ) , u n t i l that time, the concern w i t h intellectual
propertyy had not been its protection, but rather the fear that exclusive rights ma>
bee used to undermine free trade. The combat of counterfeit goods had been an
issuee at earlier rounds, but it was not addressed seriously until after a 1985 G A T T
reportt concluded that the existing international intellectual property regime did not
providee efficient means to control piracy. 2 -*
Thee most important aim o f the Uruguay Round was to set up a permanent
multilaterall W o r l d Trade Organisation ( W T O ) w i t h extensive dispute resolution
mechanisms.. I f these were to apply to intellectual property arrangements, this
w o u l dd make it easier to make member states live up to their obligations, especialh
wheree these included the duty to provide effective civil remedies againsi
(potential)) infringements o f intellectual property
Anotherr important reason w h y G A T T / W T O became an important forum for
intellectuall property was the wish to adapt the international system to
developmentss in information and communication technology. The last toilsome
revisionn of the Berne Convention had taken place in Stockholm in 1967 and was
formalisedd in the 1971 Paris A c t . Since then the chances to bring about an update
weree slim (see below in Par. 3.4.2). The US and European pharmaceutical,
informationn and communication industries were ardent supporters o f T R I P s . as
theyy stood to gain the most from extended intellectual property rights and
increasedd enforcement. 3,l)
Thee general part o f the TRIPs Agreement requires member states to adhere to
bothh the national treatment and most-favoured nation treatment for the intellectual
propertyy rights it covers (copyright, patents, trademarks, etc.). The second part ot
TRIPs.. first section, obliges W T O members to adhere to all substantive provisions
o ff the Berne Convention (Art. 6 to 21 BC). w i t h the exception o f moral rights
( A r t .. 6bis BC). In addition, it contains a number of substantive provisions w h i c h
increasee the m i n i m u m level o f copyright protection. For example, software and
databasess must be protected under copyright and all exemptions should meet a
strictt test similar to the one the B C asks for exemptions to the reproduction right
inn Article 9(2) BC. 24(J Part three o f TRIPs contains rules that oblige member states
too provide effective remedies in cases o f (imminent) infringement: the j u d i c i a n

2388 For a history of TRIPs. see: Gervais 1998.
2399 For a critical analvsis of TRIPs impact on extended commercial control of knowledge to the
detrimentt of public availability, see May 2000, p. 67 et seq
2400 On the three-step test, see Ficsor 2001; Ginsburc 2002. Huuenholtz 2000b; Lucas 2001.
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should,, for example, have the authority to order parties to desist from
infringement,, order restitution, recover.' of damages, etc.
Sincee the 1961 Rome Comention and the 1971 Geneva Convention, both of
whichh deal primarily with the protection of rights in sound-recordings, little
happenedd in the international arena with regard to neighbouring rights (see
Paragraphh 3.4.3 below). The TRIPs Agreement does not call on WTO members to
adheree to the substantive provisions of the Rome and Geneva conventions as it
doess for the Berne Con\ention2J" in the field of copyright (Art. 3(1) TRIPs).
TRIPss lists essentially the same catalogue of rights for performing artists and
recordd producers with regard to the live-transmission, fixation, reproduction and
communicationn of sound-recordings (Art. 14( 1 )-(2) TRIPs) as the earlier related
rightss treaties do. It adds a rental right, which is to say: an exclusive right to
authorisee commercial rental for neighbouring rights owners (Art. 14(4) TRIPS).
Alternatively,, member states can maintain a right to equitable remuneration as
longg as rental does not substantially cannibalise the reproduction right of right
ownerss (Art. 14(4) TRIPS).
Protectionn of broadcasting organisations is not mandatory (Art. 14(3) TRIPS),
butt if WTO members choose not to grant broadcasters related rights with regard to
(thee reproduction of) fixations and retransmission of their broadcasts, these rights
shouldd at least be granted to copyright owners.
Thee term of protection is not unified, rather. Article 14(5) sets it at a minimum
off 50 years after first fixation or performance (for performers and record
producers),, or 20 years from the date of broadcast (for broadcasting
organisations).. This is a substantial increase, as the term of protection under the
Romee and Geneva Conventions is 20 years.
TRIPss does not affect member states* reservations made or reciprocity clauses
invokedd under the Rome Convention 1961. hqually. limitations to protection that
aree valid under the pre-existing copyright and neighbouring rights treaties can be
maintained. .
Ass to the beneficiaries of protection, that issue has to be decided on the basis
off the corresponding provisions of the Berne. Rome and Geneva Conventions
(Art.. 1(3) and 3(1) TRIPs). i.e.. points of attachment are -depending on which
rightt is involved- the place of first publication or nationality of the author or
recordd producer, the place of first performance or broadcast, fixation of soundrecording,, etc.
Ass can be inferred trom the description above. TRIPs is concerned with reenforcingg intellectual property rights by making stales who want to join WTO
respectt existing treaties. The number of parties to the Berne and Rome

2411 Moral rights (Art. (ibis BC) are excluded from TRIPs.

78 8

hOliKIGNHKSS IN INTERNATIONAL C'OI'YKICHT AND RCLATIT) RIGHTS

Conventionss has grown significantly since 1994: the BC had 103 signatories
beforee 1994 while 46 have joined since, the RC"s numbers went up from 45 in
19944 to 70 by 2002.
TRIPss also extends the scope of intellectual property protection, through
variouss substantive provisions. It is aimed at economic rights rather than moral
rightss and seeks to improve the possibilities lor right owners to enforce these
rightss across the globe. In a way. with the inclusion of intellectual property in
multilaterall trade law. copyright's position has come full circle, since the first
internationall law relating to copyright is often found in commerce treaties of the
19thh century (see Par. 3.2.2).

3.4.22

COPYRIGHT TREATIES

Forr a long time, the United States was not keen to become a party to the Berne
Convention.. Initially, the fact that the US was an importing country of information
productss was a major reason not to join. As the US became an exporter,
inconsistenciess between US copyright law and BC provisions were the priman
obstacles,, especially as regards moral rights (Art. 6bis BC) and the prohibition of
formalitiess (Art. 5{2) BC). In these circumstances, a new multilateral copyright
treatyy was conceived under the aegis of the United Nations: the Universal
Copyrightt Convention of 1952 (UCC). This treaty provides for less protection
thann the BC and it does not affect obligations stales have under the Berne
Conventionn (Art. XVII UCC). Since the United Stales ratified the latter in 1988.
thee UCC has lost much of its significance.
Anotherr reason why the UCC is overshadowed by the Berne Convention is
thatt through TRIPs. the number of signatories to the Berne Convention has grown
too include virtually all WTO members. Consequently, the BC takes precedence
overr the Universal Copyright Convention in the relevant relations between
virtuallyy all countries. Given its limited significance, the UCC will not be
consideredd any further.
Thee Berne Convention has been revised roughly every twenty years between
18866 and 1967. By then, adjusting it to new technological and economic
developmentss had become very difficult, partly because as more and more
countriess joined the Union in a decolonisins world, the interests of members of the
Unionn diverged more widely. As has already been stated, the unanimity that
changeschanges to the BC require did not help matters either.
Thee 1967 Stockholm Protocol enabled developing countries to temporarily
maintainn exceptions concerning the reproduction and translation of foreign works,
especiallyy for the purposes of education and science. It was replaced by the more
restrictedd 1971 Paris Act of the Berne Convention, which allows developing
countriess to legislate for compulsory licences under certain conditions. The Paris
revisionn will probably turn out to have been the last. Since then, the modernisation
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off the international copyright regime has taken place through TRIPs. which
clearedd the way for the 1996 WIPO Copyright Treaty (WCT).

3.4.2.13.4.2.1 WIPO Copyright Treaty J 996
Thee 1996 WIPO Copyright Treaty242 is a special treat) within the meaning of
Articlee 20 of the Berne Comeniion. i.e.. it is an instrument that increases
copyrightt protection. It more or less repeats TRIPs where the protection of
databasess and software, the extension of rental rights and the admissibility of
exemptionss are concerned. [Resides that, it explicitly adds both the rights to
distributee and to communicate a work to the public to the catalogue of exclusive
rightss already recognised in the Berne Convention. It also obliges parties to
providee effective remedies against the circumvention of technological measures
thatt right owners use to proleet their work against copying and other restricted
acts. .
Ann important issue about which no consensus could be reached was to the
extentt to which making a work available over the Internet, or over digital
networkss generally, constitutes publication. According to the WIPO Bureau.
'thee provisions of Article 3(3) of the Berne Comeniion may be applied quite
satisfactorilyy to new forms of electronic publication. The key requirement of
Articlee 3(3) is the availability of sufficient copies to satisfy the reasonable
requirementss of the public. Electronic publishing over a computer network
mayy easily meel this requirement.'24"'
Too avoid uncertainty with regard to electronic publishing, it was proposed to
includee an Article 3 which stated that:
'(1)) When literary or artistic works are made available to the public by wire or
wirelesss means in such a way that members of the public may access these
workss from a place and at a lime individually chosen by them, so that copies
off these works are a\ailable. Contracting Parties shall, under the conditions
specifiedd in Article 3(3) of the Berne Comention. consider such works to be
publishedd works.

2422 In force as of March (). 2002. By November 2002 ihere were 3Ji contiacuny states, at that time the
EUU countries had not yet ratified the WCT.
2433 WIPO (Basic proposal W O . notes on An. 3, point 3.05).
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(2)) When applving Article 5(4) of the Berne Convention. Contracting Parties
shalll consider works referred to in Paragraph (1) of the present Article to be
publishedd in the Contracting Party where the necessary arrangements have
beenn made for availability of these works to members of the public."
Thee EU. however, opposed the inclusion of such an Article and it was dropped in
thee later stages of the diplomatic conference.744
Thee WCT is \ery much geared to bringing international copyright up to par
withh technological and economic developments. "New technologies allow for new
meansmeans of exploiting works and the content and communication technology sectors
havee grown to become important sectors of economic activity in many developed
countries.. The WCT's main objective is to harmonise substantive copyright law.
Fromm a choice-of-law perspective, it does not have any particular meaning,
becausee it refers to the national treatment provisions (Art. 3-5) of the BC for its
scope. .
Duringg the preparatory work of the Committee of Experts, there was
discussionn on whether the WCT should contain a choice-of-law rule for satellite
transmissions.. The WIPO Bureau had proposed that the WCT contain a provision
whichh explicitlv brings satellite transmissions of works under the broadcasting
rightt of Article 11 bis (i) BC.
Inn addition, a choice-of-law rule was proposed which would designate as
applicablee the law of the country where the emission of the broadcast took place.
Thee effect would be that an organisation that acquires the right owner's
permissionn to broadcast the works via satellite under the law of the country of
emission,, can be certain that it will not be held liable tor copyright infringement
becausee of unauthorised communication of the work under the laws of the
countriess where the transmission is received.
Manyy members of the Committee of Experts supported such an approach. Two
exceptionss where proposed, under which the law of the country of receipt of the
transmission,, rather than that of the country of emission, would be applied:
1.. If the country of emission does not consider communication via satellite as an
exclusivee right of the copyright owner, or grants broadcasters permission on
thee basis of a compulsory licence.
2.. If the law of the country of emission regards different persons as right owner
thann the law of the country of receipt does.
Thesee corrections were considered to be in line with the territorial nature of
copyrightt and in accordance with Article 5(2) BC.

2444 The proposed definition of publication was still present in the partly consolidated draft
(CRNR/DC'55).. hut after the EU amendment (CRNR/DC/79) it was dropped from the Main
Committeee Is proposal tor the suhstamive provisions of the WCT (CRNR/DC/82).
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Eventuallyy the Coinmitiee decided that 'compte tenu de 1'opinion apparemment
majoritairee au sein du comité, il ne serait pas indiqué de faire figurer dans Ie
protocolee des dispositions sur des questions de droit international privé telles que
cellee du droit applicable."2'4'
Thee WIPO plans were inspired by the EC*s Satellite and Cable Directive of
1993.. This Directive introduced an exclusive right to communicate protected
subject-matterr to the public lor copyright owners and related rights owners. It also
aimss to reduce the legal uncertainty stemming trom the differences in national
lawss with regard to what constitutes communication of protected subject-matter to
thee public and where this communication takes place. Particularly if some
countriess consider that communication takes place \vhere\er a satellite's footprint
iss (i.e.. any country of actual or poiential receipt), while others assume that onlv
thee (place of) initial transmission is relevant, it may be difficult for broadcasters to
ascertainn which rights they need to acquire for which territories. This in turn
hamperss the 'free movement of broadcasts" in the Internal Market.
Byy harmonising the definition of the act and place of "communication to the
publicc by satellite'.24'1 it is easier for broadcasters to predict their liabilities. The
Directivee does not contain a choice-of-law rule as such. However, definitions of
whatt the relevant act are and where it takes place do have significance for
determiningg the applicable law. especially where infringement is concerned.247
Underr the Directive, the place of emission is the sole locus of the (restricted) act
off communication, thereby excluding the place(s) of receipt from also being
regardedd as the place of infringement.
Too return to the WCT . one wonders whether the WIPO Committee of Experts"
deliberationss imply that since the majority of the members were in favour of using
thee place of emission as the primary connecting factor tor infringement, in the
casee of satellite transmissions. BC members are expected to endorse the use of this
connectingg factor. That in turn presupposes that the Committee of Experts is of the
opinionn that Article 5(2) or the territoriality of copyright do not determine the
substantivee law that is applicable, but refer to the rules of private international law
off the country where protection is claimed. We are running ahead of things here.

2455 Comité d* experts sur un e\entuel protocol e rclatif a !a Convention de Berne 1994, p. 228.
2466 Directive 98/93/EEC. Art, 2 <u>: 'communication to the public by satellite' means the act of
introducing,, under the control and responsibility of the broadcasting organization, the programmecarryingg signals intended for reception by the public into an uninterrupted chain of
communicationn leading lo the satellite and down inwards the earth, (b) The act of communication
too the public by satellite occurs solely in the Member State where, under the control and
responsibilityy of the broadcasting organization, the programme-cany ing signals are introduced
intoo an uninterrupted chain ot communication leading to the saiellne and down towards the earth.
2477 The Satellite and Cable Directive contains additional definitions of the place of communication to
thee public in case the place of emission is outside the EU,
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ass the choice-of-law calibre of the BC will be examined more closely in the next
Chapter. .

3.4.33

RELATED RIGHTS TREATIES

Forr practically as Ions as writers, composers, choreographers, playwrights and
laterr photographers, film directors and the like have been given copyright in their
works,, the protection of the achievements of the persons performing (in) these
workss has been called for. Not only performing artists themselves, but the
companiess and organisations who were in the business of producing and
distributingg performances laid claim to exclusive rights in their productions. It has
beenn suggested that rights for performers be included in the BC. but that has never
beenn a serious option because, among other things, copyright owners were not
charmedd by the idea.34S
Thee first international treaty granting such related or neighbouring rights was
thee Rome Convention of 1961. This treaty has for a long time not been ven
successful:: ten years after its birth only ten states had adhered to it. It was an
importantt reason why for one group of neighbouring rights owners, namely
phonogramm (i.e.. record) producers, the 1971 Geneva Convention was conceived
(699 contracting states as of November 2002). The latter protects record producers
againstt the unauthorised reproduction of phonograms they have produced and
againstt the subsequent import and further distribution to the public of illicit
copies.. Its clauses regarding national treatment and beneficiaries are borrowed
fromm the Rome Convention and as it does not contain any other provisions that
mayy be relevant for choice-of-law issues, it will not be discussed further.
Ass has happened in the area of copyright, the subsequent modernisation and
extensionn of neighbouring rights was achieved through separate treaties. Initial)},
thee 1996 Diplomatic Conference of WIPO members was meant to produce a
comprehensivee new treaty that would address all groups of neighbouring rights
owners.. However, the necessary consensus on the modalities of increased
protectionn for broadcasts and audiovisual performances was lacking, so these were
nott included in the 1996 WIPO Performances and Phonograms Treaty (WPPT).
Negotiationss on separate instruments for these issues are ongoing.
Anotherr subject on the international agenda is the protection of non-original
databases,, i.e.. databases that are not protected as original works under copyright
law.. In the preparatory stages of the 1996 diplomatic conference, plans for an

2488 See for instance the dicussion during the Brussels Diplomatic C'onlerence (1948). Actes BC 1948.
att pp. 308-310
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instrumentt still circulated, hut there was so little consensus on the need for and
contentt o f database protection that the subject did not make it onto the agenda of
thee 1996 D i p l o m a t i c Conlerence.
Thee E U is in favour o f a global protection tailored after the Database
Directive,, but other countries have major reservations about extending intellectual
copyrightt to facts. They question the need for such a right and fear it w i l l
adverselyy affect free and open access to information, especiallv in domains of
greatt public interest such as education, science and national security. 244 W I P O
memberss have agreed to wait for the results o f a study that is due in 2002. It w i l l
addresss the economic and social impact o f database protection, especially its
consequencess for education and research and for developing countries. 25 "

3.4.3.3.4.3. J Rome Convention

J96J

Thee Rome Convention o f 1961 is tailored by and large after the principles o f the
Bernee Convention. Contracting stales bind themselves to grant national treatment
too foreign performing artists (singers, musicians, actors, etc.). record producers
andd broadcasting organisations. In addition, these groups must be given a number
o ff m i n i m u m rights w i t h respect to their performance, records and broadcasts
respectively.. The m i n i m u m icrm of protection is 20 years ( A r t . 14: it has been
extendedd to f i f t y years -except for broadcasts- under TRIPs).
Nationall treatment is defined in Article 2 Rome Convention: it means that (the
productionss of) nationals o f other contracting states must be given the same
treatmentt as the nationals o f the country where protection is claimed receive w i t h
regardd to productions perlormed. (first) recorded, or broadcast in that country. Its
beneficiariess are ( A r t . 4-6 RC):
--

performing artists w h o are subjects of a contracting state: for performances
thatt take place in any contracting state, or are broadcast in a broadcast
protectedd under the treaty. or first recorded in a protected recording:
producerss o f phonograms: i f they are subjects o f a contracting state, or i f the
recordd they produced has been recorded or broadcast tor the first time in a
contractingg state:

--

broadcasting organisations: i f they have their principal place o f establishment
inn a contracting state, or broadcast from transmission facilities located in the
territoryy o f a contracting state.

2499 WIPO 1997 a. WIPO 1997c. WIPO 1997d; see also the comments ol mienjovemmental and non

governmentall organisations in the annexes to WIPO 1998b.
2.S00 WIPO 2001b.
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Performingg artists have the exclusive right to authorise the first fixation of their
performance,, to authorise the live-broadcast of unfixed performances and to
authorisee the reproduction of their recorded performances (Art. 7). These rights do
nott applv to performances la song that is sung, a poem delivered, etc.) that are part
off a film or other (audiovisual work, if the performer has agreed to the fixation of
hiss performance in the audiovisual work (Art. 19).
Contractingg states are free to legislate on the rights and obligations of
performerss and broadcasters with respect to repeated broadcasts and the taping of
them,, once the performer has agreed to the initial broadcast. The performing artist
mustt however be allowed to conclude an agreement with the broadcasting
organisationn on these issues (Art. 7(2) Rome Convention 1961). That means that a
systemm of legal licences that completely bypasses the performer is not in
agreementt with the Rome Convention. Broadcasting organisations have exclusive
rightss of re-broadcast, fixation and reproduction of their radio and television
programmess (Art. 14 Rome Convention 1961). Record producers have the
exclusivee right to authorise (in)direct reproduction of the phonograms they
producee (Art. 10 Rome Convention 1961).

3.4.3.23.4.3.2 The W1PO Performances and Phonograms Treaty
Thee WPPT -39 contracting stales by the end of 2002. not yet ratified by the EU
countries-- was concluded in 1996 with the aim of exlending the protection for
performerss and producers by building on the existing conventions. The views on
thee position of broadcasters proved too disparate too reach an agreement on their
rights.. The protection of audiovisual performances (such as movies, advertising
spots,, music video-clips. TV documentaries, air safety instruction video's, visual
registrationss of plays, opera, ballet) was actually discussed at the diplomatic
conferencee itself, but was left out of the Treaty for a number of reasons that will
bee discussed below.
Inn short, the WPPT gives performers and producers 'modernised*
reproduction,, distribution and communication rights, including the right to
authorisee rental (of CD"s for instance). Modelled on the Berne Convention,251
Articlee 24 WPPT declares:
T.. The enjoyment and exercise of the rights provided for in this Treaty shall not
bee subject to any formality.

2511 The explanatory noies to the basic proposal -which was identical to the accepted text- say as
much. .
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2.. Such enjoyment and such exercise shall be independent of the existence of
protectionn in the country of origin of the performance or phonogram."
AA revolution was the introduction of moral rights for performers, which are
lackingg in the Rome Comention. The phrasing of the moral rights provision is
inspiredd by Article 6 bis HC. Article 5 WPPT first says that artists who play, sing
orr deli\ er an audio performance (li\ e or on phonogram) can claim to be identified
ass the performer, except where omission is dictated by the manner of the use of
thee performance. Also, the artist can 'object to any distortion, mutilation or other
modificationn of his performances that would be prejudicial to his reputation".
Ass in copyright, the moral rights are independent of the economic rights and
remainn with the performer after transfer of the exploitation rights. The second
paragraphh of Article 5 then continues: 'The rights granted to a performer... shall,
afterr his death, be ...exercisable by the persons or institutions authorised bv the
legislationn of the Contracting Party where protection is claimed. However, those
Contractingg Parties whose legislation, at the moment of their ratification of. or
accessionn to. this Treaty, does not provide for protection after the death of the
performerr of all rights set out in the preceding paragraph may provide that some of
thesee rights will, after his death, cease to be maintained."
AA similar phrase is found in Article 6bis(2) BC on moral rights after the
author'ss death. Article 5 WPPT closes with a familiar paragraph: 'The means of
redresss for safeguarding the rights granted under this Article shall be governed bv
thee legislation of the Contracting Party where protection is claimed." (identical to
Articlee 6bis(3) of the Berne Convention).
Legall sysiems differ quite substantially when it comes to the duration of moral
rightss and their exercise after the author's or performer's death, for instance, in
thee Netherlands, the moral rights expire with the economic rights, but can only be
enforcedd after the author's death by the person he has indicated in a will (Art. 25
Copyrightt Act. Art. 5 Act on Neighbouring rights, see below Par. 4.3.2). In Prance
andd Portugal the moral rights ol authors are perpetual and may be transmitted
mortismortis causae to the heirs of the author. The exercise of these rights may be
conferredd on another person under the provisions of a will. (Art. L-121-1 French
Intellectuall Property Code: Art. 56-57 Portuguese Code of Copyright and Related
Rights). .
Givenn these type of differences it is not so surprising that harmonisation could
nott be attained for performer's rights anymore than for author's rights. The
Articless 6bis(2) BC and Article 5 WPPT certainly seem to reflect the contracting
staless wish to maintain their own solutions.

3.4.3.33.4.3.3 Proposed 1VIPO Audiovisual Performances

Treaty (WAPT)

Att first glance actors and other performers that contribute to audiovisual works are
withinn the category of right owners under the 1961 Rome Convention, but we
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havee seen that the protection of the Rome Convention does not extend to
audiovisuall works in which performances are incorporated with the authorisation
off the performer. Audiovisual performances have been left out of the WPPT
altogether.-'22 One reason was that it proved hard to find a solution for certain sideeffectss of collective management. In some countries, for instance, part of the
collectedd fees go to cultural and social funds that use them for activities in the
nationall cultural and social interest (e.g.. subsidies for productions and pension
schemess for artists). If lees would also be collected on behalf of foreign right
owners,, part of their remuneration would be given to these funds and since the
activitiess of the funds are aimed at locals, the foreign right owner would not
benefitt from them.
Thee primary reason why attempts to protect audiovisual performers have so
farr failed, is that the US film industry (i.e.. the film producers) feels that the grant
off exclusive rights to actors will upset the existing balance of interests. In the
unitedd States, the different groups involved in audiovisual productions (directors,
actors,, producers) engage in extensive collective bargaining to arrange rights and
obligations.25'" "
Too the extent that the law does not grant them directly, it is common for
producerss to secure the intellectual property rights of all contributors (at least as
farr as is necessary to exploit the production). If actors and other performers are to
gett exclusive rights, the US insists that adequate arrangements must be made
regardingg the transfer of such rights. Since films. TV series, music videos and the
likee are often exploited globally, the producer must be sure that assignments of
rightss are recognised everywhere. Informal propositions to deal with the issue had
alreadyy been made during the Diplomatic Conference of 1996 and were repeated
andd supplemented in the following years.
Thee EU preferred silence on the issue of transfer and to let national laws
decide.. The US at first proposed that the treaty contain a presumption that
performingg artists have assigned all of their rights to the producer. Then it was
tonedd down, to only include the economic rights necessary for the exploitation of
thee audiovisual production (i.e.. excluding moral rights as far as their exercise
doess not preclude normal exploitation and excluding the right to equitable
remuneration).. When that proved unacceptable, a presumption of transfer
rebuttablee by written contract was proposed.

2522 The following Paragraphs are based on WiPO documents, particularly those reporting the work of
thee Committee of experts on a protocol concerning audiovisual performances (WIPO 1998a and
1999a).. documents of the 4th session of the Standing Committee on Copyright and Related Rights
(SCCR/44 documents) of April 2000 (WIPO 2000b) and on the proceedings of the December 2000
Diplomaticc Conference on the protection of audiovisual performances (IAVP/DC documents)
(WIPOO 2000a).
2533 On filmconiracis see Kabel 2002
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India.. Japan and a number of South American countries favoured a provision
comparablee to Article 14 bis BC. i.e.. it is for the country where protection is
claimedd to decide who owns the rights, hut if countries grant the neighbouring
rightss to performers in addition to producers, the tonner cannot resist
reproduction,, distribution of copies and communication to the public. This option
wass rejected mainly because it would have affected the perlorming artist's
bargainingg power too much.
Sincee agreement on a suhstanthe ownership rule proved impossible to
achieve,, the attention turned 10 choice-of-law solutions. Several countries
proposedd a choice-of-law rule. The idea was that a conflict rule could serve as a
compromisee between leaving the transfer question to individual member states
(i.e... national treatment) and including substantive provisions on transfer.
Thiss was the approach thai was retained during the diplomatic conference of
2000.. Canada had initially proposed that ownership of rights be determined under
thee law of the country of origin of the audiovisual work. Since this mav be a
difficultt place to determine for international co-productions and in the light of
modernn communication technology, alternatives to the country-' of origin as the
connectingg factor were put forward.
Thee one that got most support was that a transfer of rights should be governed
byy the law chosen by the parties and in the absence of such a choice, the law of the
countryy most closely connected to the (production) contract. The EU wanted an
escapee clause, i.e.. any mandator) rules of law of the country where protection is
soughtt should not be affected by the law applicable to the contract.254 The US
proposedd that:
'(])) The entitlement to exercise any of the exclusive rights of authorization
shall,, in the absence of an agreement to the contrary by the perfonner
regardingg the applicable law. be governed by the law of the country which is
mostt closely connected with a particular audiovisual fixation.
(2)) Among the factors that may be considered in determining ' the country
whichh is most closely connected with a particular audiovisual fixation" are: the
Contractingg Party in which the producer of the fixation, or the person or entity
whichh owns or controls the producer, has its headquarters or habitual
residence:: the Contracting Party of which the majority of performers are

:.MM Acts of the WIPO Diplomatic Conterence of 7-20 December 2000. doc. IAVP/DC/12 (WJPO
2000a). .
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nationals:: and the Contracting Party in which most of the photography takes
place.'2"' '
Thee US proposal was a variation on the Basic Proposal's Alternative G. in which
thee connecting factors of Article 12(2) were listed not as facultative and of equal
importance,, but incorporated in a closed conflict rule. According to Alternative G.
inn the absence of a choice by parties, the law governing the transfer of rights to the
producerr shall be governed by the law of:
*(i)) The Contracting Party in which the producer of the fixation has his
headquarterss or habitual residence: or
(ii)) where the producer does not have his headquarters or habitual residence in
aa Contracting Party, or where there is more than one producer, the Contracting
Partyy of which the majority of the performers are nationals: or
(iii)) where the producer does not have his headquarters or habitual residence in
aa Contracting Party, or where there is more than one producer and where there
iss no single Contracting Party of which the majority of the performers are
nationals,, the principal Contracting party in which the photography takes
place." "
Ass the US proposal was not acceptable to the EC in particular, a number of
Africann countries put forward an amendment to Article 12. Alternative G. It stated
thatt in the absence of a party choice, the applicable law be that of the country
whichh is most closely connected with a particular audiovisual fixation. The criteria
forr determining the country most closely connected would not be included in
Articlee 12 itself, but be the subject of an Agreed statement. Without prejudice to
internationall obligations, the connecting factors to be considered would be the
following: :
'(i)) the country of which the majority of the performers are nationals:
(ii)) the country in which the producer has its headquarters: and
(iii)) the country in which the greater part of the performance took place.'"^
Ass agreement still could not be reached, a working group was set up to save the
Treaty.. It came up with a provision that allowed countries to provide that the
exclusivee authorisation rights (i.e.. the economic rights minus the right to

2555 Acts of the WIPO Diplomatic tonlerence of 7-20 December 2000. doc. IAVP/DC/22 W1PO
2000a). .
2566 Acts of the WIPO Diplomatic Conlerence of 7-20 December 2000. doc. IAVP/DC/28 WIPO
2000a). .

89 9

C'HAA ITER 3

equitablee remuneration) are transferred to. or may be used by. the producer.
Notwithstandingg international obligations, public or private international law. the
laww applicable to the (agreement regarding) transfer can be chosen b\ parties. For
casess where a choice had not been made, the working group proposed that an open
conflictt rule be used: the applicable law is that of the country most closely
connectedd to the agreement.:<
Thiss solution was to no avail. In the end. the Diplomatic Conference that was
comenedd in December 2000 produced a provisional agreement on 19 of the 20
substantnee provisions, the crucial one missing being Article 12 on the transfer of
rights.. The EU particularly was against Article 12. because it feared that it would
leadd to US law being applied to most issues of transfer of rights b\ performers.
Thee Articles on which there is provisional agreement include Article 5 on
morall rights, which is worth mentioning here because of its similarities to Article
6biss BC (and Art. 5 WPPT) and its potential choice-of-law calibre. Clause 2 of
Articlee 5 Draft WAPT is a near copy of Article 6bis (2): the moral rights of the
performerr are exercisable by the persons or institutions authorised by the law of
thee country where protection is claimed. Clause 3 is a copy of the Berne
Convention'ss Article 6bis(3): the means of redress for safeguarding moral rights
off the performers shall be go\emed by the legislation of the country where
protectionn is claimed.
Duringg its meeting in the autumn of 2001. the WIPO General Assemblv did
nott authorise a reconvening of the diplomatic conference, essentiallv because
neitherr the US nor the EU thought a solution to the Article 12 question was near.
Itt was decided to retain the issue on the agenda of the General Assembly session
inn the autumn of 2002. which has called for an informal meeting to iron out the
remaininss differences in 2003.^

3.4.3.43.4.3.4 Proposed WIPO Broadcast Treaty (WBT)
Broadcasterss have traditionally enjoyed some level of protection for their
broadcastss (television and radio programmes), although national regimes are quite
dixerse.. Under the law of some countries broadcasts are protected as works (i.e..
underr copyright), while other countries protect broadcasters with special rights
(relatedd rights). Sometimes protection is aimed at the content of the broadcast, in

2577 Acts of the WIPO Diplomatic Con U-ren ce of 7-20 December 2000. doc. IAVP'DC/34 WIPO
2000a). .
2588 Assemblies of the member states of WIPO. 36th series. 24.9-3.10 2001. Draft report
A'36/15,prov... item 10 (WIPO 2001a): Press release WIPO nr. PR72002/327 of 27 September
2002. .

90 0

H > E R K ; \ K R SS IN I \ T I R Y A T I O N A I . COPYRIGHT A N D R E L A I I : D RIGHTS

otherr cases not the content, but the signal is protectable subject-matter. The Rome
Conventionn -as we have seen above- was conceived in an era when terrestrial
broadcastingg was the norm. It does not cover cable, nor is it adapted to satellite
broadcastingg direct to the public. Laws extending the rights o f broadcasters, for
instancee as regards retransmission o f broadcasts via cable. 2 * 9 have since been
introduced,, but at the international level change has proven to he difficult to
achieve. 26 " "
Afterr the attempt to include broadcasters in the 1996 W1PO treaties failed,
preparationss for a special instrument, possibly a protocol to the W P P T . soon got
underway.. National treatment o f broadcasting organisations o f other signatories
w o u l dd be the norm. The term 'nationals' w i l l most likely be based on A r t i c l e 6 of
thee Rome Convention: organisations w i t h their head offices in a member state, or
w h oo broadcast from a transmitter in a member state.
A ss to the type o f rights involved, it does not come as a surprise that
broadcasters'' associations seek extensive control over possible uses o f their
broadcasts,, including all types ol retransmission, fixation (e.g.. on video, D V D )
andd communication to the public (e.g.. via Internet, video on demand, via cable).
Particularlyy where content o f the broadcasts is not subject to intellectual property,
ass is the case in many types o f sporting events, the broadcasters want to be able to
preventt interception o f pre-broadcast signals (i.e.. transmissions between
productionn facilities and broadcasters). Since broadcaster often pay substantial
amountss to acquire the television rights o f sports and other events, they consider
themselvess robbed by the unauthorised interception and subsequent simultaneous
broadcastt o f sporting events by third parties. 261
Itt is primarily countries in A f r i c a and Asia that have expressed concern about
whetherr extended rights for broadcasters w i l l not unduly affect the interests o f the
publicc and o f developing countries. The EU is primarily concerned w i t h balancing
thee interests o f owners of copyright w i t h those o f owners o f the various related
rights. 2622 As is the case w i t h other W1PO instruments, the limitations on the

2599 E.g.. A n . 8-9 Satellite and Cable Directive.
2600 The Brussels Satellite Convention of 1974 is an anti-broadcast piracy treaty that requires its
signatoriess to prevent some types of distribution of T V or radio programme signals on their
territoryy by distributors for whom the signals were not intended. It does not concent intellectual
propertyy rights directly,
2611 WIPO 2001c. Standing Committee on Copyright and Related Rights (doc. SCCR/5/5 of 28 May
2001). .
2622 See WIPO 1999c: the Statement adopted ai the Regional Roundtable for Countries of Asia and the
Pacificc on the Protection of Databases and on the Protection of the Rights of Broadcasting
Organizations,, held in Manila, irom June 29 to July 1, 1999 (WIPO doc SCCR/3/6); and WIPO
1999b:: comparative table of proposals issued by WIPO"s Standing Committee on Copyright and
Relatedd Rights of 3 May 2001 (doc SCCR75/5).
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broadcasters'' right in the public interest w i l l have to meet the three-step-test o f
A r t i c l ee 13 TRIPs. The type o f limitations allowed w o u l d be the same as are
allowedd under the Berne Convention. W C T and TRIPs for copyright.
B yy the end o f 2002. the negotiations had not yet reached an advanced stage.
Thee Internet is becoming an alternative way to distribute content that is
traditionallyy distributed by broadcasting organisations and technological
developmentss in broadcasting proceed (notably digital T V ) . This has led W I P O
memberss to recognise that the scope and definition o f protection for broadcasts
mustt be thoroughly reviewed and adapted to the realities o f modern
communications.. It w o u l d seem that there is a lot o f consensus building to be done
beforee an actual Broadcast Treatv can be drafted.

3.55

Conclusions

Thiss Chapter has been largely dexoied to an analysis o f the genesis o f the Berne
C o m e n t i o nn and its key characteristic, namely the combination o f national
treatmentt and substantive minimum rights. These principles also underlie
subsequentt treaties in the area o f copyright and related rights. The analysis should
enablee an assessment o f the choice-of-law calibre o f the BC and other
internationall instruments in the next Chapter.
Somee tentative conclusions as to the choice-of-law calibre are in order here,
beforee we move on to examine how the judiciary and doctrine interpret the
treaties.. The identification o f choice-of-law rules for copyright is difficult for a
numberr o f reasons. First, the Berne C o m e n t i o n was drafted in a period when the
Statutistt approach had been giving way to new choice-of-law methods for a some
decades,, particularly Savigny's allocation method. There is however no indication
inn the records o f the diplomatic conferences o f a 'Savignian" analysis o f copyright,
norr is any such analysis to be found in late 19th century legal writings on the
internationall copyright system.
Thee few i m p l i c i t references made to private international law in the
conferencee proceedings seem to relate not to the allocation method, but to the
ideass of the Italian or Romanist School. They considered nationality as a natural
locall point fo r the applicable law. Considering that Savigny himself did not
addresss intellectual property and that the Italian school was particularly popular in
Francee (the most important advocate of the international copyright system), it is
nott surprising that the few references to choice o f law that are to be found concern
Romanistt ideas.
So.. the first reason w h y it is difficult to determine the choice-of-law calibre o f
thee BC is that its development coincided w i t h a time when private international
laww was at a cross-roads. The second reason for the d i f f i c u l t y is that at the same
timee copyright itself was a relatively young and still tentatively defined area o f
privatee law. G i v e n its roots in printing privileges, copyright was seen by many as
92 2

FOERIGNERSS IN INTERNATIONAL COPYRIGHT AND RELATED RIGHTS

strictlvv territorial in existence and operation. Some even considered it as belonging
(still)) to the realm o f public law rather than private law. w h i c h w o u l d have placed
itt outside private international law altogether. This uncertain position o f copyright
inn private law also helps to explain w h y countries did not ensure foreign authors
copyrightt protection on the basis o f the general equality-clauses that were
recognisedd and codified in private law in the course o f the 19th century. That in
turnn helps to explain the advent o f bilateral copyright treaties and ultimately the
BCC
AA third and in m y view, the most important, reason is that since the beginning
thee unification o f copyright has been a central theme in the development of
internationall copyright protection. Copyright treaties also predate treaties on the
conflictt o f laws. A s authors were given protection outside their home country on
thee basis o f national laws, bilateral treaties and f i n a l l y multilateral treaties, the
focuss was on the harmonisation o f copyright law. Where harmonisation was
premature,, the obvious solution was for countries to give foreign authors the same
protectionn as domestic authors. Where for some issues the result o f this national
treatmentt was considered to be unbalanced, because foreign authors w o u l d be
betterr o f f than domestic ones, the logical solution was to introduce reciprocity
tests. .
A ss to treaties concluded since the Berne Convention, we have seen that they
aree all based on the same combination o f substantive provisions regarding the
object,, duration and scope o f intellectual property, combined w i t h national
treatmentt provisions and in the latest treaties, the obligation to provide adequate
civill remedies against infringements.
Onlyy w i t h regard to the prospective W1PO instrument on the protection of
audiovisuall performances has a true conflict rule been proposed by some
countries,, i.e.. for the transfer o f rights. This was done because no agreement was
possiblee on substantive provisions (such as a presumption that economic rights of
audiovisuall performers are transferred to the producer) and leaving the issue for
individuall states to decide (national treatment) was not acceptable either. A s it
turnss out. a 'neutral' choice-of-law solution could not save the proposed treaty,
w h i c hh has been shelved because o f the controversy surrounding transfer o f rights.
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