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Introductory Chapter

This dissertation is based upon my book “EC law in the UK” which looked at the
way in which individuals enforce Community law in the UK courts. The book
presented a litigant’s standpoint. By contrast, this dissertation will look at the
same issues, but from the perspective of the UK courts.

It is now a well-established principle that Community law has to be applied
as domestic law. By and large, national courts have accepted that they were
ordinary Community courts, and that Community law was domestic law. As
domestic law, it must be enforced by national courts in the same way as any
other aspect of domestic law.

In practice however, Community law is not quite like domestic law. And
while domestic courts are meant to be the natural forum for the application of
Community law, they are somewhat ill-equipped to the task.

The European Court of Justice is, by virtue of Article 234 EC, required to
assist national courts discharging their duties as Community courts. Yet, the
relationship between national courts and the Community courts is based on
collaboration and co-operation rather than on a hierarchical structure. As a
result, the ECJ] depends on the national courts’ willingness to co-operate. In the
present stage of development of Community law, it is imperative that the team-
work approach envisaged by Article 234 EC works more efficiently.

Furthermore, it is now apparent that it can no longer be assumed that a
Community law point arising in domestic litigation will be referred to Luxem-
bourg. In fact, it is quite the reverse: the reality today is that domestic courts
have to and will have to discharge their duties as Community courts largely on
their own.

National courts have been called by the Commission, often referred to as the
guardian of the Treaty, ‘the first guardians of Community law’. The premise that
national courts have a vital and pivotal role to play in the European Community
judicial system presupposes that the duties they are charged with are transpar-
ent, comprehensible, and clear. Besides, the most common obstacles, hurdles
and challenges which confront national courts when they are fulfilling their
duties as Community courts need to be identified. This could help devise
mechanisms both at Community and national level which could hopefully assist
national courts whose task it is to apply the provisions of Community law in
areas within their jurisdiction to ensure that rules of Community law take full
effect.

The purpose of this research is to analyse the way the UK courts are discharging
their duties as Community courts in the period 1973-2002. Few studies are devoted to
the practical reality of the application of Community law, and little is done to explore
what could be done to improve the day to day management of Community law
through litigation in national courts.
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This work is concerned with Community law in the UK courts and starts with a
rapid description of the Community legal system. Different case law traditions
and different approaches to interpretation are required by statute and common
law on the one hand and Community legislation and the case law of the ECJ on
the other hand. Chapter I highlights the specific features of the Community
legal system.

In the same way that the EU is almost entirely dependent on the Member
States and on their financial, legislative, executive, and administrative capaci-
ties, the Community legal system needs the judicial authorities in the Member
States. But, if the main responsibility for ensuring that Community rules are
enforced lies with national courts, their authority for carrying out this task
comes from national rules and not from the EU'. Accordingly Chapter II looks
at the European Communities Act 1972. This Act lays down the rules enabling
UK courts to recognise Community law. The framework within which the UK
courts are bound to operate is relevant as it helps explain why in the UK the EC]
requirements are not always met.

It is now evident that all points of difficulty involving the interpretation of
Community law which may arise in national courts will not be referred to the
EC]. Still, the possibility for dialogue between national courts and the ECJ exists
and has been relied upon by the UK courts, in a rather expert manner. Chapter
I1I discusses the role of the preliminary ruling procedure in the enforcement
of Community law, and also considers the respective roles of the ECJ and of
the referring court, and the practice in the UK courts. This Chapter unravels
some of the problems with the procedure at both European and national court
levels. It argues that while the main responsibility for the success of the proce-
dure lies with the national courts, the EC] must take the blame for some of the
problems and it puts forward some suggestions so that the procedure can serve
its purpose of overseeing the development of Community law in important
principled cases.

Chapter IV examines the various mechanisms available to litigants to
enforce their Community based claims in national courts. It brings to light the
important role played by the UK courts in asking the EC] some of the ques-
tions which in turn enabled the EC]J to lay down some of the leading cases in
this field. The Chapter also considers the manner in which the range of devices
developed by the EC] to secure the proper application of Community law have
been received and applied in the UK courts. It argues that giving effect to
Community law contained in directives has become increasingly complex and
that the time is ripe for a clarification of these issues. The Chapter suggests that
this might be best done by reference to the duties of national courts. The possi-
bility of enforcing Community law through national courts was invented not
just to give individuals the possibility to reap the benefits that integration was
meant to bring about, but also to ensure compliance with Community law. The |
concepts of direct effect, vertical and horizontal direct effect do little towards |
explaining to national courts what their duties may consist of. It is perhaps |
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better to consider characterising the various duties of national courts by refer-
ence to the types of obligations which Community rules embody.

In the absence of uniform Community rules, it is for the Member States to
provide remedies and procedures for the protection of Community based claims.
Still, the principle of ‘national procedural autonomy’ has had to be qualified
rapidly following requests and pressure from national courts themselves. The
European Court of Justice has charged national courts with the duty to provide
Community based claims with effective judicial protection. At the simplest, this
duty includes providing one general and one specific remedy. As a general rule,
national courts are expected to set aside all national rules which might prevent
Community rules from having full force and effect. In addition and, provided
that certain conditions are fulfilled, the specific remedies of damages against
the State must be provided. Additional guidance has also been given by the ECJ]
in connection with a number of specific remedies such as restitution, interim
relief and compensation. The ECJ has also been asked by national courts to
consider whether and to what extent Community law required modifications
of rules of procedures governing a wide variety of classes of action. The Court
of Justice case law in these areas is detailed in Chapters V and VI, whenever
possible by reference to cases arising in the UK courts. These two Chapters will
trace the comprehensive evolution away from the dictum in the Buiter Buying
Cruise case* where the EC]J declared that the Treaty “was not intended to create
new remedies in the national courts to ensure the observance of Community
law other than those already laid down by national law.”

The national courts’ contribution to the enforcement of Community law is
not limited to securing the enforcement of Community law against the Member
States or between private parties. National courts also have a role to play when
Community law is breached by the Community institutions. Indeed natural and
legal persons can challenge the legality of a national measure by reference to the
invalidity of the Community measure of general application which it imple-
ments. Thus Chapter VII examines how references for preliminary rulings on
the validity of a Community measure allow the legality of acts of the Commu-
nity institutions to be reviewed through actions raised in domestic courts. It also
outlines the powers and duties of national courts when national and Community
administrations are jointly involved in actions resulting in damages caused to
individuals, and suggests that much remains to be done to improve the articula-
tion of the respective roles of the national and Community courts in this area.

The last chapter reviews the various problems linked with the absence of
Community rules to enforce Community law. It also brings to light why it is
highly unlikely that the making of such rules can truly become an item on
the Community agenda. Given that the likelihood of this issue ever being
successfully addressed by the Community legislature is very remote, the rest
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of the Chapter explores what could be done at Community and national level to
improve the work of national courts acting as Community courts.

Some comments on methodology

The UK legal structure is characterised by an unusual feature in a unitary
state: a plurality of legal systems and therefore differences in current practice
between England and Wales, Scotland, and Northern Ireland. Furthermore the
UK is in a period of constitutional upheaval. This does impact on the ways in
which Community law will be treated.

For reasons of convenience, this work will be phrased in terms of English
law although where Scottish cases are discussed, Scottish terminology is used.
However, these legal systems are not my own, and this work does not purport to
offer a British view on the Community, but rather a view of the ways in which a
particular Member State accommeodates Community requirements.

In this work, the role of UK courts in applying Community law is focused
upon. In spite of this focus, this work does not seek to argue that the judicial
arena is the principal or the most desirable means of obtaining redress for all
wrongs and grievances. Remedies through courts are not a cure for all prob-
lems. 1t is recognised that many other actors are involved in the application and
enforcement of Community law, and that there are many ‘out of court’ solutions
which are more attractive and advantageous. Thus, alternative non-judicial
redress exists, such as parliamentary questions and petitions or complaints to
the Ombudsman or Alternative Dispute Resolution (ADR) mechanisms. Other
possibilities exist at national level for resolving infringements of Community
law out of court, such as using a local, regional or national mediator. It is recog-
nised that all of these can play an important part in securing protection against
certain violations of Community law, but they will not be discussed here.

To enforce domestic based claims, national judges have a number of tools
at their disposal which we may wish to call remedies. They can only use them
providing that certain conditions are fulfilled, which we may wish to call
procedure. The concept of ‘national procedural autonomy’ will be used although
natijonal remedial autonomy may be a more appropriate concept. Indeed, the
Community influence on the workings of national courts encompasses a lot
more than procedure stricto sensu. The principle of effective judicial protection
has meant that all aspects concerning the judicial enforcement of EC law rights,
including access to courts, the temporary protection of Community law based
claims through interim measures as well as redress and sanctions for infringe-
ment of Community law are potentially subject to Community interference.
“Remedies and procedures have not been distinguished inter se as being distinc-
tive parts of a legal claim™. Furthermore, on occasions the boundaries between
procedure, remedies and the substance of a Community law based claim cannot
be readily ascertained, as Marshall I# demonstratess.

In the Community legal system, individuals, lawyers and national courts
are all conscripted into the task of enforcing Community law. Most of the time,
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individuals rely on Community law before national courts in order to obtain a
benefit for themselves. But national courts, at the instance of individuals, not
only advance individuals’ interests, they can also advance Community interests
in so far as some of the cases they hear serve to identify breaches of Community
law which the Community machinery could not detect. Enforcement in national
courts also alleviates the task of the Commission in ensuring that the Member
States comply with their Community obligations. As will be seen, Community
law has been invoked in the UK in a variety of — very inventive — situations,
which may be categorised into two subheadings: the sword and the shield. On
the one hand, Community law is invoked against an individual, a company, or

a public body to force them to comply with Community law in preference to
national law. On the other hand, Community law is invoked to resist an appli-
cation of national law allegedly incompatible with Community law. Of course
individuals, lawyers and national courts will not be involved in the enforcement
of Community law if they are not all well informed about its potential. All too
often, Community law either suffers from legal racism or is perceived as the
subject one may choose to specialise in or not, or as the chasse-gardée of big
commercial law firms. But Community law is neither of these. It is not foreign
law, but an integral part of the legal systems of all jurisdictions in the UK, and it
can be made relevant to any area of legal practice as the discussion of the follow-
ing cases examplifies.

“Community law has the habit of emerging in unlikely corners™®

A brief overview of actions brought before or originating in the UK or actions
involving UK nationals where Community law points were argued helps to illus-
trate the breadth of impact of Community law in the UK. The Community legal
order is in constant evolution, and the dynamic extension of the aims and objec-
tives of the Community is reflected in the far-reaching ambit of Community law.
Community law arguments arise in all kinds of legal proceedings — commercial,
administrative, financial, social - and in criminal cases. British advocates have
displayed real inventiveness by bringing cases without any prima facie link with
Community law, within the material scope of the Treaty. Establishing a connec-
tion with Community law does not always succeed. However, even where it does
not, it may pay dividends. All throughout the Community, traders breaching
rules limiting their commercial freedom have sought to defeat such national
regulatory frameworks by — sometimes abusive” — reliance on Community law.
In this way, rules relating to Sunday trading? were challenged in England and
Wales. The argument that they breached Article 28 EC was far-fetched in the
extreme; yet it won a partial victory from the ECJ? before ultimately failing™, and
in any event, from a purely commercial perspective, had the effect of permitting
clients to continue trading on Sunday for a number of years pending the final
outcome.

The Daily Mail newspaper sought to transfer its central management and
control to the Netherlands for tax purposes and applied for judicial review of the
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Treasury’s refusal to acknowledge its right to change residence without consent.
It sought a declaration that it would not be required to obtain Treasury consent"”,
alleging that Articles 52 and 58 EEC precluded the Member State of origin from
making the right to transfer its central management and control to another
Member State subject to prior consent'2.

A decision by the Chief Constable of Sussex not to provide livestock export-
ers with full-time police protection against animal rights protesters, but to limit
that protection to two days a week was challenged on the grounds inter alia that
it violated Article 29 EC Treaty®. Article 29 EC Treaty, prohibits quantitative
restrictions on exports and measures having equivalent effect, but Article 30 EC
provides that such restrictions may be justified on grounds of public morality,
public policy or public security. The Chief Constable therefore had to justify
the extent of police protection, which he successfully achieved by demonstrat-
ing that his decision was based on the need to make the best use of available
resources.

The Human Fertilisation and Embryology Authority ‘s discretion to author-
ise the export of sperm must be exercised in conformity with Community law.
The Authority cannot refuse to allow the export of sperm without proving that
the breach of Article 49 EC which it would entail is justified. A recipient has the
right to be treated in another Member State with her husband’s sperm unless
there are good public policy reasons for not allowing this to happen*+.

A decision of the Secretary of State for the Environment designating the
Medway Estuary and Marshes as a Special Protection Area for birds, but
excluding part of the Lappel Bank, a decision based on the need to expand the
industrial facilities of Sheerness and safeguard the future of the town as a port,
was held to be unlawful. By virtue of Article 4(1) or (2) of Directive 79/409 a
Member State may not when designating an SPA and defining its boundaries,
take account of economic requirements as constituting a general interest supe-
rior to that represented by the ecological objective of the Directive®.

The establishment and operation of lotteries is an economic activity falling
within the scope of Article 49 EC*. The seizure by HM Customs and Excise of
advertisements and application forms for a lottery organized in Germany for
the benefit of UK nationals was challenged as breaching inter alia Article 49.
However the concerns of social policy and prevention of fraud pursued by the
UK legislation on lotteries”, were accepted as valid justification.

Article 12 EC prohibits discrimination on grounds of nationality “within
the scope of application of this Treaty”. This notion is capable of encompassing
a variety of issues. This provision is breached where British nationals possess-
ing no residence or assets in Germany, having brought proceedings before a
German civil court against a company established in Germany for payment of
the purchase price of goods supplied, are required by the competent German
court, on application by the defendant, to furnish security for costs pursuant to
the German Code of Civil Procedure™®. Indeed such a rule:
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“falls within the scope of the Treaty within the meaning of the first paragraph of
Article G and is subject to the general principle of non-discrimination laid down by
that article in so far as it has an effect, even though indirect, on trade in goods and
services between Member States. Such an effect is liable to arise in particular where
security for costs is required where proceedings are brought to recover payment for the

supply of goods”.

Courts in Scotland too are now aware that they must decide issues of caution

in a manner which is compatible with Community law. In one case, a Sheriff
decided that the pursuer should find caution in respect of legal expenses solely
on the basis that he lived in the Netherlands and was a French national. On
appeal, the Sheriff-Principal did not suggest that the requirement of caution was
of itself necessarily incompatible with Community law but found that the Sher-
iffs decision in that particular case had violated Article 12 EC which prohibits
all forms of discrimination based on nationality'®,

A number of tobacco companies sought an injunction from the High Court
restraining the UK Government from adopting provisions transposing Directive
98/43 relating to the advertising and sponsorship of tobacco products pending a
ruling of the Court of Justice on the validity of the Directive®.

Purely internal matters can be covered

In a number of areas such as equal pay and equal treatment and working
conditions, Community law touches matters which concern solely Britain and
the people in it. Thus health and safety legislation can be enforced by a British
employer against a British employee in a British firm.

A decision of the Royal Navy to discharge one of its servicemen in pursuance
of the policy of the Armed Forces to discharge any person of homosexual orien-
tation is not contrary to Article 2(1) of the Equal Treatment Directive; although
Article 5(1) of the same directive precluded dismissal of a transsexual for a
reason related to “gender reassignment™. An employer's refusal to allow travel
concessions to a person of the same sex with whom an employee has a stable
relationship, where such concessions are allowed to a worker’s spouse or to the
person of the opposite sex with whom a worker has a stable relationship outside
marriage, does not constitute discrimination prohibited by Article 141 EC or the
Equal Pay Directive.” The Treaty of Amsterdam provided for the insertion of a
provision+ conferring express legislative competence on the Community insti-
tutions to take appropriate action to eliminate various forms of discrimination,
including discrimination based on race, ethnic origin, religion or belief, disabil-
ity, age or sexual orientation. Given that the ECJ has unequivocally indicated
that it is a matter for the Council — and not for the EC] — to make this extension
in Community rights®, challenges of policy on such grounds in judicial review
proceedings would be best brought under the Human Rights Act®.

In other fields, ‘activation of Community rights’ is necessary. Such activa-
tion flows from the exercise of freedom of movement. Thus, where a married
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woman who is a national of a Member State has exercised Treaty rights in
another Member State by working there enters and remains in the Member
State of which she is a national for the purposes of running a business with
her husband, Community law entitles her spouse (who is not a Community
national) to enter and remain in that Member State with his wifez”. However,
a non-Community national who is married to a Community national does not
enjoy any of the rights of free movement of the latter unless and until the latter
has moved out of their home country into another Member State and has, as it
were, ‘activated’ their Community status or there is some other factor connect-
ing the family with a situation governed by Community law?®. It remains to be
seen how the courts would deal with situations where it would be alleged that
the “activation” has been triggered by an oblique motive

Criminal law

Community law has also reached the criminal law systems. In the UK,
criminal practitioners have, on occasions, submitted that domestic rules were
in conflict with Community law. Many EC law provisions have the potential
to alter or nullify the criminal law of the Member States. In the UK, the most
frequent points of contact have been in respect of free movement of goods* and
persons?®, agriculture?, fisheries® and road traffic cases.

Community law and immigration law

EC law imposes limits on the powers of criminal courts to make recom-
mendations for the deportation of the beneficiaries of free movement provisions
following criminal convictions. In this way, the extent of the Member State’s
discretion to implement those recommendations and to deport offenders on its
own initiative may be circumscribeds+.

In Boucherau %, the question whether a criminal conviction could be suffi-
cient in itself to justify a recommendation for deportation was considered. It was
held that Community law required national authorities to carry out a specific
appraisal, from the point of view of the interests inherent in protecting the
requirements of public policy. Such an appraisal might not necessarily coincide
with the appraisal which formed the basis of a criminal conviction. The exist-
ence of a previous criminal conviction could only be taken into account in so far
as the circumstances which gave rise to that conviction are evidence of personal
conduct constituting a present threat to the requirement of public policy?*.
Recourse by a national authority to the concept of public policy presupposes
the existence of a genuine and sufficiently serious threat to the requirements
of public policy affecting one of the fundamental interests of society. When
applying the preliminary ruling to the facts of the case, the Magistrates Court
considered that the possession of a small amount of drugs by Mr Bouchereau
did not make him a sufficiently serious threat to the requirements of public
policy. Accordingly, a recommendation for deportation was not made.

10
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Persistent violence and disorder connected with football matches led the
UK to adopt a series of increasingly severe measures designed to keep likely
offenders away from matches. One such measures was the Football (Disorder)
Act 2000, which inter alia enabled banning orders to be made against persons
who had at any time caused or contributed to any violence or disorder in the UK
or elsewhere. Litigants unsuccessfully challenged banning orders as breaching
inter alia Community law. They argued that (i) the banning orders derogated
from the positive rights on freedom of movement and freedom to leave their
home country conferred on them by Directive 73/148 because it was not permis-
sible to justify a banning order on public grounds, and alternatively that no
such grounds were made out on the evidence; (ii) the 2000 Act was contrary
to Community law and therefore inapplicable insofar as it imposed mandatory
restrictions on free movement within the Community on criteria that were not
provided for or permitted by Community legislation; (iii) it was contrary to the
Community law principle of proportionality to ban an individual from travelling
anywhere within the Community even if the relevant match or tournament was
not taking place within the Community.

An all pervasive influence
Finally, Community law has an even-more far-reaching, pervasive, inciden-
tal influence. First, given the requirement to make effective remedies avai-
lable for breach of Community law, UK courts have been encouraged to make
available the same remedies in a purely national context®. In England®, senior
judges have pointed to divergence from EC law as a justification for changing
domestic law both in matters of procedure3® and on questions of substantive
law#°. Second, general principles of Community law and methods of interpre-
tation which domestic courts had to apply when giving effect to Community
law, including those derived from the European Convention of Human Rights
and Fundamental Freedoms#, have been discussed in the context of claims
based on domestic law well before the entry into force of the Human Rights
Act. This indirect reception of Community law into national law often takes
the form of the importation of a principle or technique from one legal system
through another, courtesy of the case law of the ECJ. So, the German principle
of proportionality adopted and adapted by the ECJ as a means of controlling
arbitrary actions by the Community institutions was then applied by national
courts reviewing actions of national authorities in a Community law context,
before being discussed in purely domestic situations. Some of the interpreta-
tion techniques adopted to conform with Community requirements, have been
used in fields outside the reach of Community law. Thus the concept of objective
justification applied in the context of indirect sex discrimination has percolated
into the field of race discrimination law+2 .
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The UK courts and Integration

It is almost trite to say that in the Community, legal integration is much
more developed than political integration, and that a picture of the Community
which places litigation at centre stage and concentrates on enforcement issues
gives a rather distorted image of the reality of daily life in the Community.
Certainly, for the UK, some of the troublesome years in its (ever) awkward rela-
tionship with the Community have also been the years where major legal battles
were fought in the UK courts. Thus, not long after John Major trumpeted his
Government’s great achievement at Maastricht regarding opting-out of Commu-
nity social policy, the House of Lords was reviewing the validity of primary UK
legislation, namely the Employment Protection (Consolidation) Act 1978 against
a superior Community law norm. Indeed the concepts of indirect discrimina-
tion as developed by the ECJ in relation to Article 141 EC and the Equal Pay and
Equal Treatment Directives which had brought the precarious status of part-
time workers# within the scope of Community law were recognised and applied
by the House of Lords#4 well before the Community legislature took action. UK
Courts were also persuaded to intervene in relation to pregnancy issues®, even
before the adoption of the Pregnancy Directive+®.

Yet, if this work gives the impression that Community law is a powerful
weapon, the reality it describes is just the tip of an iceberg. Unfortunately, non
compliance with the law of the Community by all those who are supposed to
respect it remains all too frequent. Therefore the availability of national reme-
dies forms an essential element in the proper application and enforcement of
Community law and wherever possible the workings of national courts when
they apply Community law should be improved. The national judicial landscape
must therefore be mapped with greater precision.

Lastly, it should be explained why throughout this dissertation the term
Community law will be used. The European Communities Act 1972 does not
make any reference to EU law, but only to Community law. In the 1972 Act
Community law is defined by reference to the Community Treaties*.
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CHAPTER I SETTING THE SCENE

“The treaty is quite unlike any of the enactments to which we have become accus-
tomed. [...] It lays down general principles. It expresses its aims and purposes. All in
sentences of moderate length and commendable style. But it lacks precision. It uses
words and phrases without defining what they mean. An English lawyer would look
for an interpretation clause, but he would look in vain. There is none. All the way
through the treaty there are gaps and lacunae. These have to be filled in by the judges,
or by regulations or directives. It is the European way. [...] Seeing these differences,
what are the English courts to do when they are faced with a problem of interpreta-
tion? They must follow the European pattern. [...] No longer must they argue about
the precise grammatical sense. They must look to the purpose or intent.|...] They must
divine the spirit of the treaty and gain inspiration from it. If they find a gap, they
must fill it as best they can.™

Setting the scene

Like any legal system, Community law has its unique features, and UK judges
have often referred to the Community legal order as a new and very different
legal order. This Chapter maps the contours of the European way UK courts
have had to become accustomed to.

1.1 Union law or Community law?

In the aftermath of the Second World War, a number of bodies and institutions
were set up with similar titles. Today, there are at least four fields of law often
confusingly referred to as ‘European Law’: the law of the European Conven-
tion of Human Rights and Fundamental Freedoms; the law of the European
Communities; the law of the European Union; and the law of the European
Economic Area. In this work, the terms European law, European Community
law, or Community law will be used interchangeably to refer exclusively to the
law of the European Communities?, a subset of the law of the European Union.
This is not to deny the importance of Union law as a rapidly developing field3,
but for the purpose of this work only Community law is relevant, particularly
because in the UK context Community law is exclusively defined by reference to
the European Communities Treaty.+.

1.1.1 The acceleration of history

From the date of entry into force of the EEC Treaty to the fall of the Berlin wall,
the integration process was characterised by a definite slownesss by compari-
son to the radical turnaround brought about by the end of the cold war system.
Since then, in the words of Jacques Delors, there has been a clear ‘acceleration
of history’. Institutional reform is followed by more institutional reform that
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triggers yet another need to reform the Treaties. More policies and competing
objectives are added. This in turn affects the way in which the Community legal
system evolves.

The Treaty of Maastricht provided for a future revision process which began
in March 1996 and concluded with the signing of the Treaty of Amsterdam on
2 October 1997. The Treaty of Amsterdam entered into force on 1st May 1999.
Amsterdam in turn provided for a future revision process and even provided a
framework for this revision process in the Protocol on the institutions with the
prospect of enlargement of the European Union, the famous “Amsterdam left-
overs.” At Nice, a new Treaty was agreed, to open the way to enlargement. The
new Treaty, signed on 26 February 2001, entered into force on 1 February 2003.

Further changes will probably be made to the Treaties as a result of the
Convention on the Future of Europe and of the Treaty on the Accession of 10
new Member States, which was signed on 16 April 2003 and will enter into force
on 1 May 2004.

1.1.2 The Treaty on European Union

The Treaty of Maastricht or “Treaty on European Union” introduced a three-
pillar structure. The three Communities remained in existence as components
of the first pillar, the two inter-governmental Treaties provided on one hand for
co-operation in the field of Common Foreign and Security policy (the second
pillar), and on the other hand in the field of Justice and Home Affairs (the third
pillar).

The Treaty on European Union also introduced “citizenship”. This was
largely inspired by the concern to bring the Union closer to its citizens and to
give expression to its character as more than a purely economic project. This
concern is also reflected in the removal of the word economic from the Commu-
nity’s name and by the introduction into the EC Treaty of a range of activities
and policies transcending the field of economy®. It is now clear that citizen-
ship carries with it important legal consequences. Individuals are not merely
regarded as economic agents.

“Union citizenship is destined to be the fundamental status of nationals of the
Member States, enabling those who find themselves in the same situation to enjoy the
same treatment in law irrespective of their nationality, subject to such exceptions as
are expressly provided for.”?

The Treaty of Amsterdam provided for a renumbering of EU and EC Treaty
provisions; it ‘communautarised’® a part of the third pillar by inserting a new title
on “Visas, Asylum, Immigration and other Policies relating to the free move-
ment of persons in the EC Treaty”. “Police and Judicial Co-operation in Crimi-
nal Matters” remained an intergovernmental matter to be dealt with using the
intergovernmental method.
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1.2 Primary sources

The sources of Community law are contained in the constitutive or “found-
ing Treaties” establishing the three Communities; in the Treaties revising the
founding Treaties, notably the Merger Treaty of 1965, the Budgetary Treaties,
the Single European Act and the Treaty on European Union; in the Treaties of
Accession (which provide for the accession of new Member States), and in proto-
cols, conventions, and acts ancillary to the founding Treaties and the Treaties of
Accession.

The Preambles to the Treaties have legal force; and disregarding them as
mere ‘Euro-waffle’® would be unwise. The EC]J has in a number of landmark
decisions made express reference to the Preamble when interpreting substantive
provisions of the Treaty and deciding on their effect.

1.2.1 A Europe of bits and pieces™

Protocols deserve a special mention in the UK context. This is the case, not only
because of the Protocol on Social Policy or the Protocol on EMU, which signalled
the UK’s determination to follow its own path, but also because the unity and
coherence of the Community legal order is now more and more threatened by
opt-outs, exceptions and derogations. This increased recognition for flexibility is
now an established pattern in Community law. While the provisions on closer
co-operation have not to date been used, it is clear that many of the assumptions
about the need for uniform application of Community law are seriously in need
of being thought through again. Certainly the EC] in the Tobacco Advertising
case" signalled that only appreciable distortions of competition could justify
recourse to Treaty provisions designed to ensure the good functioning of the
internal market. This is in stark contrast with the way in which the distorsion
of competition argument was used to justify the use of Community powers to
legislate in the environmental field at a time when the Treaty lacked an environ-
mental title.

1.2.2 International agreements.

A second category of primary sources of Community law comprises interna-
tional agreements by which the European Union is bound. These consist of
agreements with one or more third countries or international organisations,
concluded either by the Community and the Member States together or by the
Community itself in exercise of its external relations powers. These agreements
include agreements such as GATT (which predates the foundation of the EEC),
the Treaty establishing the European Economic Area (EEA), and “Associa-

tion Agreements”, notably the Lomé Convention with the African, Caribbean
and Pacific (ACP) countries; and the “Europe Agreements” with some of the
countries of Eastern Europe. On occasions, UK courts are faced with questions
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regarding the effects of such agreements. In this way, in Polydor' the Court

of Appeal asked the EC] whether the Portuguese Association Agreement had
the effect of allowing parallel imports from Portugal. More recently the High
Court has sent a number of questions in relation to the effect of the EC-Poland,
EC/Bulgaria, EC-Czech Republic Association Agreements. In Gloszczuk?, the
EC]J was asked whether Article 44 of the EC-Poland Association Agreement
conferred a right of establishment upon a Polish national whose presence within
the territory of a Member State was unlawful under national immigration law .
The UK courts have also helped to explain the relevance of the WTO to proceed-
ings before national courts. Thus, where the Community intended to implement
a particular obligation assumed in the context of the WTO, or where a Commu-
nity measure refers expressly to the precise provisions of the WTO agreements,
it is possible to challenge the validity of that Community measure in the light of
the WTO rules™.

1.2.3 The general principles of law

The final category of primary sources is thate of the General Principles of

Law. These principles have been developed by the EC], as part of its general
duty to ensure that the law is observed®. They derive from the constitutions of
the Member States, or from international agreements, such as the European
Convention on Human Rights and Fundamental Freedoms (ECHR), to which
the Member States, but not the Community, are parties'. With regard to the
ECHR, it must be borne in mind that the ECJ only finds inspiration from it,
and that there is a real possibility of diverging interpretations between the
Luxembourg and Strasbourg Courts”. However, if the EC]J takes any notice of
the EU Charter of fundamental rights, then any divergences in the future can
only mean a more extensive protection by the Luxembourg Court. Since the
Charter specifically contains rights which corresponds to those that are guaran-
teed by the Convention for the protection of Human Rights and Fundamental
Freedoms, then the meaning or scope of these rights must be the same as those
laid down under the Convention unless Union law provides more extensive
protection®®,

1.2.3.1 The EU Charter of Fundamental Rights.

At the European Council of Nice, the Charter of Fundamental Rights of the EU
was solemnly proclaimed. The Charter is not legally binding'. The question of
its legal status® is one of the issues the next IGC will have to address, although
it might have some impact even before then. Thus, three Advocates General*
have already been referring to it given that “it constitutes the expression, at the
highest level, of a democratically established political consensus on what must
today be considered as the catalogue of fundamental rights guaranteed by the
Community legal order™. It has also been said that “in proceedings concerned
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with the nature and scope of a FR the relevant statements of the Charter cannot
be ignored . The Charter has clear purpose of serving, where its provisions so
allow, as a substantive point of reference for all those involved — Member States,
institutions, natural and legal persons ~ in the Community context.” On the
other hand, the EC] has decided the cases without any reference to the docu-
ment®. One new development is apparent it is that: both the CFI and the ECJ are
taking greater care in examining the case law of the Strasbourg Court.

The general principles of law as a source is a mixed bag. It includes funda-
mental rights proper, but also principles of “administrative justice” such as legal
certainty and proportionality and principles “aligned with British concepts of
natural justice™.

1.2.3.2 The relevance of the general principles of law in litigation

Primary sources take precedence over derived legislation. Accordingly, chal-
lenges to the validity of Community legislation in conflict with primary
sources can be mounted before national courts. The general principles of law
are a primary source of Community law and as such must be observed by the
Community institutions whether they act in a legislative or executive capacity.
As a result, general principles of law can be relied upon in litigation to question
the validity of Community legislation, and executive action by the Commission
can be challenged if it can be shown to be in breach of the general principles
of law. Such challenges to the validity of Community action can take place in
national courts, and as will be shown, there have been instances where the UK
courts have been faced with such situations.

The primary function of national courts in relation to the general principles
of law, relates to Member State actions. Where Member States act as agents of
the Community, by applying Community law or administering Community
policies, they, similarly, are constrained by the general principles of law®. This
is the case where Member States apply a Community Regulation or implement a
Community Directive. Indeed the discretion left to Member States in relation to
the choice of methods to meet the result laid down in a particular Community
instrument can never include a discretion as to whether or not to respect the
general of principles of law. Member States must also observe general principles
of law when they are derogating from free movement provisions 2¢. The diffi-
culties encountered by national courts and certainly by the UK ones in situa-
tions where the legality of national measures has been contested on the basis
of a breach of the general principles of law consist in determining whether the
national measures fall within the ambit of Community law in the first place.

As will be shown, the application of the general principles of law in the
UK courts is fraught with inconsistencies, and the application of these prin-
ciples seem to be establishing a new pocket of resistance for the courts in the
UK, It is also worth highlighting the fact that as a source of Community law
the general principles have given rise to different types of issues in domestic
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courts. Thus, generally speaking, the general principles of law have been used
in litigation before the UK courts as a vehicle to try and increase the standard of
judicial protection of rights afforded under domestic law. This is in contrast with
Germany, for example, where, for quite some time, the general principles of law
were thought to bring about a challenge to the standard of protection of funda-
mental rights as guaranteed under the Basic Law.

1.3 Legislation enacted under the Treaty

The EC Treaty defines the powers of Community institutions and provides for
the constitutional framework under which the body of Community legislation is
being made. Legislation made under the Treaty consists of regulations, direc-
tives and decisions.

1.3.1 Regulations and the devolution dimension

Article 249 EC provides that “a regulation shall have general application. It is
binding in its entirety and directly applicable in all the Member States”. A regu-
lation “being essentially of a legislative nature™?® has general application in that
it contains general and abstract provisions, and has legal effects extending to an
indeterminate group of persons and to a multiplicity of circumstances described
in general terms. Being binding in its entirety, a Member State is not entitled

to apply the provisions of a regulation in an incomplete or selective manner

and thus exclude those parts which it considers to be contrary to certain of its
national interests®. Regulations take effect, in all Member States, either 20 days
after their publication in the Official Journal or at a later date specified in the
text. In exceptional circumstances®, a regulation may take effect retrospectively.
In the criminal sphere, regulations cannot operate retroactively?. Whereas in
theory, as soon as they come into force, regulations are “directly applicable in all
the Member States”; and hence are supposed to be self-sufficient as legal instru-
ments, in practice numerous regulations leave national authorities a certain
amount of legislative discretion — sometimes on rather important matters.
Regulations which require further action by the Member States are particularly
frequent in the agricultural field, where they leave more and more margin of
manoeuvre for the Member States. Whatever degree of intervention is needed,
Member States must ensure that the Community nature of the Regulation is
clear, and that its substance is in no way altered. Where the Community legis-
lature leaves some discretion to a Member State, and where the constitutional
arrangements of that Member State provide for implementation of Community
obligations by devolved institutions, there does not appear to be any reason why
each of the devolved institutions should not be entitled to exercise this discre-
tion separately. Therefore, Scotland could implement Community obligations in
devolved areas differently from the rest of the UK. In fact, differential imple-
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mentation has already taken place** and some of the support schemes under
the CAP, in particular those related to the application of the Rural Development
Regulation’ have been implemented separately in the different parts of the UK.

Some questions remain and are as yet to be addressed in Community law.
Let us consider the following scenario: in a Member State, devolved institutions
make use of their power to implement the same Community obligations sepa-
rately. If this power to implement the same Community instrument resulted in
differential implementation and was challenged, as breaching inter alia the EC
general principle of equal treatment, would devolution itself be seen as consti-
tuting an objective justification? Would the fact that different parts of the UK
have devolved decision-making powers in areas occupied by Community law
provide a justification for the difference in treatment resulting from the exer-
cise by these different parts of their power to implement differently the same
Community instrument? Would the EC] consider that, in the matter of legisla-
tion the decisions of one legislative body cannot be a comparator with those of
another legislative body? Would it say that the principle of equal treatment is
not breached because conditions in each jurisdiction differ and the legislative
response will reflect those differences?

With devolution, a number of new issues are being discussed, notably
whether the power to take stricter measures under a Community Regulation
is open only to the Member States or also to their constituents parts’. Further-
more the courts in Scotland have been asked to consider whether it is possible
for the same EC Regulation to be applied differently in different parts of the UK
or whether this is contrary to the nature of the Regulation as a general measure.
In the agricultural field there is also the added difficulty of whether or not this
would be in breach of Article 34 (2) EC, a provision which excludes discrimina-
tion between producers or consumers within the Community.

1.3.2 Directives

A directive is binding on each Member State as to the result to be achieved

within a prescribed period, but leaves the Member States the choice of form and

methods for attaining the objectives set at Community level. The fact that the

Community institutions lack legislative discipline also has consequences for

Directives. In the same way that Regulations have on occasion stopped being

self-sufficient legal instruments, the discretion Directives are supposed to leave

to the Member States is on occasion severely curtailed by precise and detailed

provisions. Even where Member States enjoy genuine discretion, this is closely |
supervised by the ECJ. The use of administrative practices, which by their |
nature may be changed according to the whim of the authorities and which lack

appropriate publicity is not acceptabless. The provisions of a directive must be

implemented with unquestionable binding force and with the specificity, preci-

sion and clarity required in order to satisfy the requirement of legal certainty?.

This requirement is difficult to fulfil when the directive itself is ambiguous.
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Given that the basic principle for implementing EC Directives is that effect must
be given to what they require, but that identifying the requirements of Commu-
nity law is not always straightforward, the practice of annexing the text of the
directive to the national provisions that are designed to implement them has
become commonplace. This is in nobody's interests.

1.3.2.1 Directives lay down different types of obligations

The means of giving effect to the requirements laid down in directives obviously
varies depending on the content and nature of directive. Some directives require
Member States to set up procedures; others may impose obligations on Member
States to provide information to the Community institutions or to notify them
of a proposed course of action such as the introduction of new technical regula-
tions. Some directives require Member States to grant exemption from VAT,
others oblige them to introduce or modify substantive provisions governing
legal relationships in the private sphere.

In practice, this means that directives raise before national courts a variety
of issues. Sometimes UK courts will be asked to check that adequate procedures
have been put in place which offer the guarantees required. On other occasions,
they will be asked to substitute a legally perfect provision in a directive for a
provision of national law, or to decide which effects to attach to the non respect
of an obligation to notify standards or provide the relevant information. In yet
furhter circumstances, UK courts will be asked to decide whether the sanctions
attached to a failure to comply with the obligations as laid down the implement-
ing legislation will secure proper compliance with the directive. The fact that
there are different types of directives also means that issues such as whether,
and in which circumstances, individuals may be recognised as having an
interest in ensuring that Member States comply with these different directives,
will vary.

1.3.2.3 Directives need national law

According to the text of Article 249 EC, the addressees of directives can only

be the Member States. As far as individuals are concerned, this means that
rights and obligations can only be brought into being by the national measures
that implement the directives and not by the directives themselves. In other
words, the Treaty provides that directives can only reach individuals through the
medium of national legislation.

“Wherever a directive is correctly implemented, its effect extends to individuals
through the medium of the implementing measures adopted by the Member States
concerned™®.
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Where a directive is not implemented in national law, the rights and obliga-
tions therein are not readily available’s. Where it is implemented, Community
law appears in the national legal systems “disguised” as national law. It follows
that it is necessary to check whether or not there is a directive which covers

the situation under consideration. When a UK statute or statutory instrument
implements a Community directive, it is useful first of all to make sure that

the Community directive has been properly implemented. If not, then it may
be challenged, and what may have seemed like a simple plea of guilty or a fair
dismissal might well become a plea of not guilty or a claim for unfair dismissal.

1.3.2.3 Implementation in practice

It is also important to appreciate that directives lay down two separate obliga-
tions for Member States. Alongside the obligation to implement the directive

— sometimes referred to as ‘black-letter implementation’-, Member States have
an obligation to ensure that the objective which the directive intends to achieve
is actually met — ‘implementation in practice’. Community law requires Member
States, and, insofar as they are organs of the States, their national courts and
tribunals, to ensure the exercise of and effective control over compliance with
the provisions of the directive and with the national legislation intended to put
it into effect.+° In other words, Member States must not only transpose direc-
tives properly, they must secure their effective application and enforcement. So
for example, full implementation of Article 7 of the Package Travel Directive#
requires Member States to adopt, within the prescribed period, all the measures
necessary to provide purchasers of package travel with a guarantee that, as from
the time limit for implementation, they will be refunded money already paid and
will be repatriated in the event of the organiser’s insolvency. Full implementa-
tion is not secured if the national legislature has done no more than adopt the
necessary legal framework for requiring organisers by law to provide sufficient
evidence of security**. From the foregoing it can be seen that much is expected
of national courts in terms of ensuring the proper application of the obligations
laid down in directives.

The Commission is proposing to include in proposals for new directives an
obligation on Member States to include a “concordance table” with the commu-
nication of transposition measures (at national and/or regional or local level);
whether this will make the task of national courts any easier is necessarily a
matter of conjecture at this stage.

1.3.2.4 The pathology of non-compliance

Directives are not only sometimes implemented imperfectly, they are often
implemented belatedly, or not at all.
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“It is central to the coherence and unity of the process of European construction
that each Member State should fully and accurately transpose into national law the
Community Directives addressed to it within the deadlines laid down therein.”#

The Community is beset with a pathology of non-compliance, an acute problem
in relation to directives, where poor or bad implementation at times constitutes
the norm. This is true of the UK, where, despite a good record in relation to
formal transposition, claims have been pursued successfully in order to secure
the proper and effective application and enforcement of directives++.

It is important to stress that enforcement of directives raises different sets of
issues. UK courts may be called upon to play different roles, at different points
in time®, in ensuring that Member States comply with the obligations laid down
in directives. In cases of alleged wrongful implementation, UK courts might
need to refer the matter to the ECJ in order to ascertain the full extent of the
Community requirement. In cases of established wrongful implementation, UK
courts may be called to find the State liable4¢. In the absence of implementing
measures, i.e. without the medium of national law, the extent to which directives
reach individuals, and the extent to which individuals can insist that UK courts
ensure effective application of Community directives will vary. Questions will
also arise, depending on factual circumstances as to the title and interest of indi-
viduals and other legal persons to challenge implementing legislation as having
failed to achieve the required result. Flowing from this are issues of whether a
potential litigant ought to challenge UK-wide implementing legislation in the
English or Scottish courts where title and interest is viewed differently*, or even
whether courts in the UK should take a particular approach to title and interest
where Community law arguments are raised before them, since an important
Community law principle is that Community law is to be applied uniformly. The
different techniques developed by the ECJ and available to individuals to enforce
directives, and the various consequential duties on national courts in giving
effect to directives will be considered in Chapters 3 and 4.

1.3.2.5 Improving the quality of EC Directives

There are now EU level procedures for regular reviews of the effectiveness

and transposition of legislation. Individual directives in particular may have
review dates written into them that will provide an opportunity for review of the
problems and difficulties encountered when implementing or applying them.
In certain specific fields individual initiatives are set up. Thus for example, EC
legislation concerning the single market is being reviewed at EU level through
the Simpler Legislation for the Internal Market (SLIM) Initiative. In the UK,
Government Departments are invited to signpost difficulties encountered in
the application of Community obligations to the Cabinet Office so that the UK
Government may put forward the necessary proposals for amendments.
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1.4 Soft law

In the Community, there are rules of conduct which although without legally
binding force may nevertheless have important practical effects since they offer
guidance as to the interpretation and scope of application of Community law.
This ‘soft law’ takes a multitude of forms; from acts explicitly recognised by
Article 249 EC, namely recommendations#® and opinions as well as declara-
tions, action programmes, communiqués, conclusions of European Council
summits and resolutions of Community institutions. Other official documenta-
tion may assist. This includes notices, communications and other statements of
policy issued by the Commission; as well as answers to parliamentary questions
in the European Parliament#s. In the UK, reports such as those of the House

of Lords Select Committee on the European Communities (now the European
Union Committee) provide useful information as to new developments which
can be expected, and as to the different issues surrounding the implementation
of particular Community instruments, in so far as they outline the particular
areas of domestic legislation which will have to be amended or consider whether
or not new legislation will be required to give effect to the new Community
obligations.

1.5 Case law as a source of law

Lawyers in the UK are perfectly comfortable in recognising case law as an
important source of law. As for the courts, they are instructed specifically to
follow the case law of the ECJ. Section 3(1) of the European Communities Act
1972 expressly provides:

“that any question as to the meaning or effect of any of the Treaties and of
Community legislation, must, if not referred to the European Court, be decided in
accordance with the principles laid down by, and any relevant decisions of, the Euro-
pean Court.”

Nevertheless, the extent to which the case law of the EC]J is a source of law
deserves some attention. Equally the special features of the case law developed
by the EC] must be stressed.

1.5.1 ECJ decisions relevant and binding on the UK courts

A preliminary ruling under Article 234 EC is binding on the referring court,
but what exactly is its broader effect on other courts in the same national legal
system and on the domestic courts of other Member States? Community rules
have to be interpreted so as to have the same effect in every Member States® and
the function of Article 234 EC is to secure uniform application and interpreta-
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tion. Therefore, preliminary rulings are designed to have a wider impact than
just on the referring national court. The ECJ indicated in Cilfit* that a reference
does not have to be made in future cases in which the same question of inter-
pretation arises again or to which the ruling is capable of applying, even by a
court which would otherwise be obliged to refer. In ICI®, it was made clear that
a declaration of invalidity of Community legislation may be relied upon by other
national courts. In addition, the EC] makes frequent reference to ‘consistent and
well established case law’; and has attached important practical consequences to
the existence of such a body of case law. In this way, characterisation of breaches
of Community law for the purpose of establishing State liability has been made
in the light of the earlier EC]J case law. In Brasserie du Pécheurs, the ECJ helds+
that the German Biersteuergesetz, prohibiting the marketing of beer containing
ingredients other than water, hops, malt and yeast, as Bier, had been found to
contravene Article 28 EC in 1987; furthermore that it could not be regarded as
an excusable error, since the incompatibility of such rules was manifest in the
light of earlier decisions of the Court, in particular Cassis de Dijon (1979)%, and
Vinegar (1981)5°. Therefore, ‘consistent and well established case law’ ought to be
studied with particular attention. At the same time, it must be remembered that
there is no such thing as a doctrine of binding precedent as understood in the
UK. The EC] is not formally bound by previous rulings; although in practice,
like any other court, it rarely departs from previous decisions. National courts
are bound by a previous ruling of the ECJ” but no national court is precluded
from making a reference if it wishes the EC]J to reconsider a previous ruling on
the interpretation of a specific provisions®; and, on at least three occasions, the
Court expressly overruled a previous decision®.

1.5.2 Reading the case law of the EC]

Judgments of the Court, collegiate decisions, are terse, cryptic and contain little
indication of the reasoning on which they are based. The opinions of Advo-
cates General are more akin to the style of legal writing of the UK bench. The
Treaty provides that the task of an Advocate General is to “make, in open court,
reasoned submissions on cases brought before the Court of Justice, in order to
assist the Court in the performance of the task assigned to it”. The usefulness of
opinions is twofold. Where the EC] departs from it, the opinion can be regarded
as a dissenting opinion, and may be invoked as a persuasive authority in subse-
quent cases to try to convince the Court to reconsider previous rulings. Where
the EC]J followed it, an opinion may be the best guide to the reasoning of the
Court. “Although not binding upon the Court, they are a source of Community
law.”6°

Cases should not be read as making a clear-cut distinction between ratio
decidendi and obiter dicta: “in each case, everything that is said in the text of
the judgment expresses the will of the Court™, and should therefore be taken
notice of, a piece of advice especially relevant to preliminary rulings: “English
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lawyers and English courts should beware of treating EC preliminary rulings

on their facts as authorities for particular propositions and they should also

be wary of distinguishing the cases on their facts®*.” The operative part of a

preliminary ruling is in limited terms since it specifically answers the precise

questions referred by the national court, yet in such cases, the EC]J also develops

general principles of interpretation. An illustration is provided by the case of

von Colson®, In the operative part of the judgment, the Court held “[...] it is for

the national court to interpret and apply the legislation adopted for the imple-

mentation of the directive in conformity with the requirements of Community

law]...].” In Marshall I, the Court of Appeal quoted this paragraph as authority

to refuse to construe the Sex Discrimination Act 1975 in the light of the Direc-

tive. “The Act of course predated Directive 76/207 and was not enacted to give

effect to the Directive”. However, in the main body of the judgment, the ECJ had

indicated that “ [...] in applying the national law and in particular the provisions

of a national law specifically introduced in order to implement Directive 76/207,

national courts are required to interpret their national law in the light of the

wording and the purpose of the directive...”®+ In other words, the duty imposed

on national courts did not simply apply to the legislation specifically adopted to

give effect to the directive, a point eventually clarified beyond doubt in Marleas-

ing.5s ‘
Case citation in the Court case law has been the subject of some academic

analysis, which suggests that on occasion the status of previous decisions is |

obscured, which is a source of confusion for those who have the task of giving

effect to Community law. Previous decisions are normally only cited by the |

Court in support of its argument; authorities pointing the other way are either ‘
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rarely mentioned, sometimes departed from without explanation, or occasion-
ally even presented by the Court as supporting the opposite line®. It is difficult
for the Court to be absolutely consistent, as it has to adapt to rapidly changing
circumstances.

“The ECJ takes account of the intervening social and other changes and
evolving standards ... in deciding how the law should be develop to meet chang-
ing needs and demands on it. ... The concern of the ECJ is to ensure that the law
adapts itself to meet new problems®”.”

Furthermore, it is clear that the Community legal order is dependent on
national judges. It is they who must make the best use of the resources available
in their national legal systems so as to ensure that both procedural and substan-
tive rights granted by Community law can be vindicated. This means that on
occasions national judges must also be prepared to make constructive efforts.
In other words, there is a substantial interaction between the ECJ and national
courts. In the same way that the EC] influences the workings of national courts,
national courts too influence the ways in which the ECJ develops its case law.
The ECJ must ensure that it always keeps national courts on board, and that its
“authority” is accepted by national courts, as formally the relationship is one
between equals®.
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The ECJ has on occasion been under attack: there has been much talk about
curbing its competence, although this did not amount to any Treaty amend-
ments®. Against this background, the task of the EC] is a difficult one. It must
ensure its authority is accepted as naturally as that of national supreme courts
although it is not in any way in such a hierarchical position, an aspect often
forgotten when the Court’s case law is put to the rigorous test of academic scru-
tiny’°. The ECJ has further been criticised for not deciding questions referred
under Article 234 EC in a manner which enables Community law to develop
on the basis of intelligible and rational principles. However, the very division
of function under Article 234 EC does not necessarily provide the best context
in which to discharge such a function. Sometimes, national courts themselves
seek a correct answer in a given case, thereby preventing the ECJ from making
rulings of general significance, and rulings on very specific questions generate
further and even more specific questions” from which it is sometimes difficult
to extrapolate a general rule that could be applied to different circumstances.
This is a dimension which will be further explored throughout this work.

There are other unique features to the Community legal system, and the
next paragraphs will describe those aspects specific to Community law which
must be borne in mind by British judges when interpreting and applying
Community law.

1.6 The notable features of the EC Treaty

It is a framework treaty, in that it merely provides general principles as guidelines
for the attainment of Community objectives. The details are left to be worked
out by the institutions at a later date, although the level of treatment given to

the different subjects varies. Furthermore, whilst matters dealt with under the
Treaty are wide-ranging, progress in some areas has been more satisfactory than
in others. This uneven level of performance in terms of development of policies
can also be traced through the enforcement of Community law, some aspects of
Community law being enforced more effectively and efficiently than others.

The Community Treaty lays down the foundations of the most comprehen-
sive existing framework for international co-operation. Furthermore, the process
of integration is a dynamic one. If the powers attributed to the Community are
defined in sectoral terms, such as agriculture, transport, environment, health
and safety and consumer protection, these powers have to be understood in
functional terms, i.e. by reference to the objectives’* to be achieved. In the
progress towards the realisation of these objectives, the Community influences
national substantive policy areas. This means that Community law can limit
national autonomy even in spheres not formally transferred to the Community”
when national policies act as a barrier to integration or threaten the achievement
of one of the objectives of the Community, as will be illustrated through case
law. So, the dynamic character of integration has implications for the Communi-
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ty’s legal order. All general provisions of Community law, and in particular the
provisions of the Treaty, must be interpreted in an evolutionary way?, a tech-
nique which, at first, surprised English judges:

“The European Court, in contrast to English courts, applies teleological rather
than historical methods to the interpretation of the Treaties and other Community
legislation. It seeks to give effect to what it conceives to be the spirit rather than the
letter of the Treaties; sometimes, indeed, to an English judge, it may seem to the
exclusion of the letter. It views the Communities as living and expanding organisms
and the interpretation of the provisions of the treaties as changing to match their
growth™s,

The UK courts now seem better accustomed to the ECJ “dynamic role appropri-
ate to the construction of a living constitution”?%, and to the needs for different
interpretation techniques?.

A Scottish judge in the Court of Session expressed in a similar fashion a
willingness to apply the law as it is now in a modern age: “Scots law must not be
seen to be timid or conservative where our Treaty obligations are at issue””®. This
comment was made in connection with the implementation of Directive 653/86/
EEC. In the case the Scottish judge was also prepared to take stock of the fact
that “the old well loved and established rules of contractual interpretation may
well have to give way to a bigger picture which is the ‘European dimension’. In
this case the word ‘termination’ was interpreted in a “purposive way that will
protect all commercial agents, otherwise the Treaty objectives in the Commu-
nity will not be attained”.

1.6.1 A law of solidarity

Today, if not the reasons themselves, the implications of the reasons for setting
up the Community seem forgotten. But to create the conditions for peaceful
coexistence implied that membership of the Community carried with it accept-
ance of a duty of solidarity, and also acceptance that integration was meant to
bring about interdependence. This meant that the obligations undertaken by the
Member States are not just to each other; they are obligations to the Community.

“The Member States have undertaken certain far-reaching obligations not simply
on a reciprocal basis, but primarily towards the new collectivity they set up™?

This duty of solidarity provides the background to the enforcement of Commu-
nity rules. As the ECJ had to remind the UK:

“in permitting Member States to profit from the advantages of the Community,

the Treaty imposes on them the obligation to respect its rules. For a State unilaterally
to break, according to its conception of national interest, the equilibrium between
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advantages and obligations flowing from its adherence to the Community brings

into question the equality of Member States before Community law and creates
discriminations at the expense of their nationals. This failure in the duty of solidarity
accepted by Member States by the fact of their adherence to the Community strikes at
the very root of the Commaunity legal order.”°

Moreover, in the Community, under no circumstances may a Member State
unilaterally adopt, on its own authority, corrective or protective measures
designed to obviate any breach by another Member State of rules of Commu-
nity law®. The Community does not tolerate retaliation by one Member State as
an acceptable response to breach by other Member States of their Community
obligations.

The provisions of the EC Treaty must be interpreted according to the general
objectives set out in Article 2 EC. In order to determine the overall purpose
of regulations and directives, the EC] will have regard to the legal basis as set
out in the preamble. Certain Treaty provisions, such as the principle of non
discrimination or the free movement of goods, have been regarded by the EC]
as fundamental to the aims of the Community. However, with Maastricht, but
particularly so with Amsterdam, the nature of the jurisdiction of the EC] may
have to change, as directly competing objectives are brought within the Treaty
framework, and since the four freedoms have lost their characteristics as the
foundations. It is not possible to ascertain how long this process will take.

At present, the general rule is that the scope of a prohibition laid down in a
Treaty provision is to be interpreted broadly; conversely, the scope of the power
to derogate from these provisions is subject to judicial control and is strictly and
narrowly construed®2.

1.6.2 The Autonomy of Community Law

Another distinctive feature of Community law is attributable to the language
dimension. In the Community legal order, the language dimension goes

far beyond “the inherent features of language which create difficulties for
lawyers”®. The Treaty exists in 12, Community legislation in 11, equally authentic
language versions, and both contain many legal terms which are unfamiliar

to most lawyers, including British ones. Thus, such a central concept as the
acquis communautaire3+is so elusive that, in many Treaty versions, it cannot

be rendered in any language other than French®. Other legal terms may be
familiar to British judges, yet they have a different meaning in the legal orders
of each Member State, and more importantly another, autonomous, meaning in
Community law.

The autonomy of Community law with regard to national legal systems, a
principle originally designed as a defensive mechanism to protect the identity
of Community law from the incursions of national laws?®, has led the ECJ to
construct a Community meaning for many Community concepts. The Commu-
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nity interpretation attached to these concepts is also based on the need to ensure
the uniform application of Community law. ‘Public policy’®, ‘worker’, ‘court or
tribunal’ constitute such illustrations of Community concepts independent from
domestic definitions. As the Court explained in Cilfit®®,

“it must be borne in mind that Community legislation is drafted in several
languages and that the different language versions are all equally authentic. An inter-
pretation of a provision of Community law thus involves a comparison of the different
language versions. It must also be borne in mind, even when the different language
versions are entirely in accord with one another, that Community law uses terminol-
ogy which is peculiar to it. Furthermore, it must be emphasised that legal concepts
do not necessarily have the same meaning in Community law and in the law of the
various Member States. Finally, every provision of Community law must be placed in
its context and interpreted in the light of the provisions of Community law as a whole,
regard being had to the objectives thereof and to its state of evolution at the date on
which the provision in question is to be applied”.

Such an exercise was carried out by the Court of Session® which made a
comprehensive comparative survey of the different language versions of the
Directive on Commercial agents, of the French case law in the area and a
German Tax guide in order to construct a Community meaning for the concept
of ‘termination of contract. It then applied this Community meaning instead of
its received understanding of termination under general contract law.

1.6.3 Other features of Community law

Then, there is the nature of Community law. The opacity and ambiguity of
Community law has been cited by Lord Templeman as both its strength and its
difficulty?°. The Community Treaty is a framework Treaty and the legislation
made under the Treaty is often of poor quality, “patently ambiguous or even self-
contradictory”?, reflecting in part the political difficulties surrounding its adop-
tion. The quality of Community drafting is the subject of renewed significant
attention in the Community institutions, and amongst other steps®?, guidelines
against which Community legislation must be measured have been adopteds:.
Community legislation needs to be worded clearly, consistently and unambigu-
ously, following uniform presentation and legal drafting, so that it will be easier
to implement by national authorities and easier to understand for economic
operators and the general public*. Doubts have been expressed as to whether
any significant improvement can ever take place.

“The quality problem of Community legislation is above all a matter of

substance. Its imperfection is strongly related to the subject matter of the rules and the
particularities of the Community’s institutional structures™s.

33



UK COURTS AND EC LAW

To date, the various calls that have been made have had little impact. For some
this is simply due to the fact that what the Community really needs is a proper
legislative policys®. Yet, and despite the fact that the issue has been coming up
with great regularity on the agendas of the recent IGCs, it does not appear to
have been satisfactorily addressed. A closely related issue is that of hierarchy of
norms or classification of Community acts, which has received the full attention
of a specific Convention working group.

From the perspective of national courts, the poor quality of Community
legislation, is further compounded by the fact that the issue of subsequent
application of, and compliance with the rules is generally not addressed by
the Community legislature, and arises only if and when the rules have to be
enforceds’.

1.7 The UK courts and the challenge of interpretation

An illustration of some of the troubles encountered by UK courts in enforcing
Community rules is provided by the line of case law where the limits of Article
28 EC were tested in the context of Sunday trading?® and Sunday Employment
legislation. In Torfaenss, the EC]J held that the prohibition laid down in Article
28 EC did not apply to national rules prohibiting retailers from opening their
premises on Sunday where the restrictive effects of such rules on Community
trade did not exceed “the effects intrinsic to rules of that kind”, and further that
“the question whether the effects of specific national rules do in fact remain
within that limit is a question for the national court”. As a result, courts in
England & Wales took divergent approaches®°. When answering references
from other national courts raising comparable issues™?, the ECJ decided itself
on the proportionality issue. This caused “consternation™ and partly motivated
the decision of the House of Lords to make a further preliminary reference™s,
The reference yielded a clear response by the ECJ, which undertook itself to
assess whether the Shops Act 1950 was proportionate to the legitimate aim of
socio-economic policy that it pursued.

The ECJ does not always take it upon itself to adjudicate on the proportional-
ity of national measures. The tests of objective necessity and proportionality,
have had to be applied in a variety of situations involving Community law argu-
ments, well before UK judges were invited to do so in other types of situations.
In this way, Community law has encouraged UK judges to learn new judicial
techniques. They have had to make difficult value judgments, and sometimes
even have had to rethink their role, and their position vis a vis the legislature.

“The fact that the European Court has said a particular question is one for deci-
sion by the national court does not endow that court with quasi-legislative powers. It
must confine itself within the area of judicial intervention required by the Treaty and
not trespass on questions which are for democratic decision in Parliament.”s.
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In the context of equal pay and equal treatment issues, and in relation to indirect
discrimination, judges have to decide how to establish whether a rule has a
disparate effect as between men and women to such a degree as to amount to
indirect discrimination for the purposes of Article 141 EC. This involves decid-
ing whether the statistics available are valid and can be taken into account,
whether they cover enough individuals, whether they illustrate purely fortui-
tous or short-term phenomena, and whether, in general, they appear to be
significant™¢. Judges also have to decide what to do if the statistics available are
irrelevant or insufficient. More importantly, judges have to verify whether the
statistics available to them indicate that a considerably smaller percentage of
women than men are able to fulfil the requirement imposed by that measure,
given that to date the ECJ has yet to elaborate a guiding principle as to what is
to be regarded as considerable. The EC]J only indicated that statistics whereby
77.4% of men and 68.9% of women fulfilled a condition do not appear to show
that a considerably smaller percentage of women than men is able to fulfil the
requirement imposed by a disputed rule*”.

Assessing proportionality also means that, on occasion, UK judges also
have to make a value judgement as to what constitutes a legitimate aim of social
policy and whether the disputed rule, as a means to its achievement, is capable
of advancing that aim. This in turn will mean that judges in the UK have to be
prepared to accept the kind of evidence which is commonplace in the ECJ, albeit
still unfamiliar to them. They will have to gather evidence about the parlia-
mentary history of a particular piece of legislation and the social and economic
impact of the measure.

The case of Seymour-Smith 2 provides another illustration of the challenges
for UK judges. In an application for judicial review of the Unfair Dismissal
(Variation of Qualifying Period) Order 1985'°9, the House of Lords had to deter-
mine (i) the legal test for establishing whether the Order had a disparate effect
between men and women to such a degree as to amount to indirect discrimina-
tion for the purposes of Article 141 EC, (ii) the legal conditions for establishing
whether the Order was objectively justified™. In particular they had to ascertain
what material is needed to adduce in support of the grounds for justification.

1.8 Conclusion

This Chapter showed how Community law because of its specific features, so
different from UK law and in many ways alien to British judges, can present
definite challenges for UK courts. In spite of this, as will be seen throughout
this work, there are clear indications that UK courts have in fact embraced

the challenge and that they have generally been willing to rely on Community
techniques and methods of interpretation. Still, there remain instances where
it is difficult to ascertain the precise content of Community requirements. Even
when those can be ascertained, the UK courts might feel they need additional
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guidance, or even legitimisation. Fortunately, Article 234 EC provides for a
possibility of dialogue between the UK courts and the EC]J.
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“Even though the Treaty of Rome has been signed, it has no effect, so far as these
courts are concerned, until it is made an Act of Parliament. Once it is implemented
by an Act of Parliament, these courts must go by the Act of Parliament, and then only
to the extent that Parliament tells us.”

“The Treaty of Rome is the supreme law of this country, taking precedence
over Acts of Parliament. Our entry to the Community meant that (subject to our
undoubted, but probably theoretical right to withdraw from the Community alto-
gether) Parliament surrendered its sovereign right to legislate contrary to the provi-
sions of the Treaty on the matters of social and economic policy which the Treaty
regulated™

“However intellectually stimulating and politically and academically interesting
speculation about the loss of Sovereignty or otherwise may be, the reality is that the
European Communities Act affirms the existence of an ultimate rule of recognition

for the EEC and at the end of the day, the real test of this is the attitude of the courts,
officials and private persons in the UK?”

“The question is whether judicial review is available for the purpose of securing
a declaration that certain United Kingdom primary legislation is incompatible with
Community law. [...] A declaration that the threshold provisions of the 1978 Act are
incompatible with Community law would suffice for the purpose sought to be achieved
by the EOC and is capable of being granted consistently with the precedent afforded
by Factortame”+

Are UK Courts UK courts or Community Courts?

This chapter addresses the following questions: why are UK Courts involved in
the protection of Community rights? What role do they assume when enforcing
Community rights? Where does the duty come from: the European Communi-
ties Act 19772 or the recognition that Community law is ‘a new legal order’?

2.1 Community Law as a new and distinct legal order

Soon after the EEC Treaty came into force, the ECJ had to examine the relation-
ship between the new legal order and the national legal orders. In so doing, it
denied the Member States the classic sovereign right — recognised in public
international law — to determine the method by which and the extent to which
an international treaty can penetrate their legal systems. The Court empha-
sised both the autonomy of Community law and its uniqueness and specificity.
Community law is not an extension of national law, nor can it be equated with
public international law.

“The objective of the EEC Treaty, which is to establish a Common Market, the
functioning of which is of direct concern to interested parties in the Community,
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implies that this Treaty is more than an agreement which merely creates mutual obli-
gations between the contracting States.... ...the Community constitutes A NEW LEGAL
ORDER OF INTERNATIONAL LAW for the benefit of which the States HAVE LIMITED
THEIR SOVEREIGN RIGHTS, albeit within limited fields... independently of the legisla-
tion of the Member States COMMUNITY LAW...not only IMPOSES OBLIGATIONS ON
INDIVIDUALS but is also intended to CONFER upon them RIGHTS which become part
of their legal heritage™.

“By contrast with ordinary international treaties, the EEC Treaty has created its
own legal system which, on the entry into force of the Treaty, became an integral part
of the legal system of the Member States, and which their courts are bound to apply”
...The integration into laws of each Member State of provisions which derive from the
Community, and more generally the terms and spirit of the Treaty, make it impos-
sible for the States, as a corollary, to accord precedence to a unilateral and subsequent
measure over a legal system accepted by them on a basis of reciprocity. [...]the law
stemming from the Treaty, an independent source of law, could not, because of its
special and original nature, be overriden by domestic provisions, however framed,
without being deprived of its character as Community law and without the legal basis
of the Community itself being called into question.” ¢

These leading cases — introducing what in the literature is referred to as the
concepts of direct effect and primacy — regulate the relationship between the
newly created legal order and the national legal orders. They also provide a strik-
ing illustration and application of the interpretative methods of the EC]. The
obligation on national courts to apply and give priority to Community law in the
domestic legal order is a prerequisite to the proper functioning of the Commu-
nity legal order. Without such an obligation, Community rules would lose

their significance as, they would be subordinate and lack utility. In subsequent
cases, the EC]J relied again on the special nature of Community law to explain
to — and convince — national courts that no national provision, of whatever kind,
could override Community law. In Internationale Handelsgesellschaft’, the Court
reaffirmed the supremacy of Community law even in the face of “fundamental
rights as formulated by the Constitution” of a Member State or the “ principles
of a national constitutional structure”. By 1978, it was a logical and inescapable
conclusion that:

“every national court must, in a case within its jurisdiction, apply Community
law in its entirety and protect rights which the latter confers on individuals and
must accordingly set aside any provision of national law which may conflict with it,
whether prior or subsequent to the Community rule. Accordingly, any provision of
national system and any legislative, administrative or judicial practice which might
impair the effectiveness of Community law by withholding from the national court
having jurisdiction to apply such law to do everything that is necessary at the moment
of its application to set aside national legislative provisions which might prevent
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Community rules from having full force and effect are incompatible with those
requirements which are the very essence of Community law.”

The power to set aside national provisions which conflict with Community law
or hamper its immediate application cannot be reserved to a special court. In
the UK, the significance of Simmenthal is that any court, whether supreme or at
first instance, and whether a creature of statute or otherwise, has jurisdiction to
apply Community laws, including the power to suspend the application of an Act
of Parliament.

By declaring that certain provisions of Community law create rights for indi-
viduals, being rights one might expect national courts to protect, the ECJ placed
the burden of ensuring the uniform and effective application of Community law
on national courts. Each and every national court or tribunal is called upon to
measure the compatibility of national legislation with Community law; “every
national judge is considered to be a Community judge and is empowered to
question the Community validity of national law™°. Essentially, the Community
law element present in a given dispute confers power, rather than the position
of a court or tribunal in a given hierarchy. In a very real sense, every court or
tribunal is transformed, for these purposes, into a kind of constitutional court,
irrespective of whether such a court already exists in the same jurisdiction.
Every “judge” whether of high judicial office or at the bottom rung of the ladder
becomes a constitutional judge with the power to review the conformity of any
provisions of national law, whatever its rank and nature, with the Community
‘constitution’. So, the Chairman of an Industrial Tribunal becomes a constitu-
tional judge who can review the compatibility of sections of UK primary legisla-
tion with Community law". Community law changes the traditional distribution
of responsibilities between the different levels of jurisdiction in the Member
States. For example, in circumstances where a court of first instance, having
sought a ruling from the EC], delivers its decision, this would be binding on
superior courts within the domestic appellate structure, in so far as it is based
on the EC] ruling. Yet, all UK courts would have the right to seek another ruling
on the same issue™. Community law empowers each and every national judge,
and in the UK as elsewhere, lower courts have proved to be the most prolific
users and most loyal allies of the ECJ®. The implications of the Court jurispru-
dence are far-reaching. Each court or tribunal in the Member States is a guard-
ian of the supremacy of Community law. Still, the logic of primacy has created
numerous challenges for national courts. For national courts coming to terms
with the requirements imposed by the EC] is a step-by-step process, as these
requirements themselves evolve as the Community legal system matures.
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2.2 National courts are domestic courts

The ECJ is not concerned with the national arrangements by which a treaty

can produce effects for individuals. The national perspective is obviously rather
different. The domestic constitutional and institutional arrangements governing
the reception of treaties can hardly be ignored by national courts. The regulation
of the internal effect of rules of international law is determined by national law
and not by national courts. Accordingly, Community law has effect in the UK
because the UK Parliament has so enacted, and if Parliament were to change the
law, then the courts would have to follow that will. The EC]J can only pronounce
on the effect Community rules ought to have within the national systems,
following its vision of what the Community legal order requires. It falls outside
its jurisdiction to rule on the effect that Community law ought to have according
to national law.

The principles of primacy and direct effect put in place the decentralised
system of enforcement of Community law. Whereas enforcement by national
courts is undoubtedly the strength of the Community legal system, as Member
States are unlikely to defy their own courts, it is also a double-edged sword, as
national courts may not always feel they are in a position to enforce Community
law or abide by the Community requirements. In other words, whatever the EC]J
may say about the desired effect of Community law in the national legal order,
and whatever steps it may have taken to influence the workings of the national
judicial systems, it remains the position that it must be accepted, applied and
followed by national courts. National courts are therefore the lynchpin in the
system. National courts, although entrusted by the EC]J to act as Community
courts when enforcing Community obligations, are subject in all Member States
to various domestic constraints imposed by judicial codes, practices and national
constitutions.

To understand why in the UK the EC] requirements are not always met, it is
necessary to look at the rules enabling UK courts to recognise Community law'.
Yet, one feature must be stressed at the outset: UK courts were placed in a more
comfortable position than those of the six founding Member States.

2.2.1 No surprise for the UK courts

By the time of British accession, the concepts underlying the Court’s vision of
the requirements of the Community legal order had already been developed. In
van Gend en Loos, it was reasonable for some Member States to argue that the
EC]J had elaborated the obligations undertaken by them in a way that involved
a transformation of their nature, going well beyond what the Member States
had thought they had undertaken. For the UK on the other hand, things were
quite different. The fact that the EEC Treaty was different from any other
international law treaty had been clearly set out in the Commission’s papers on
negotiation of Accession Treaties. The doctrine of primacy of Community law
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as elaborated by the ECJ, was well understood by the British Government at the
time when membership negotiations started®. In fact, the claim to Primacy was
known and understood well enough to be relied upon in proceedings aimed

at preventing entry into the Community*®. So whilst the European Communi-
ties Act 1972 is sometimes described as “a masterpiece of writing designed to
minimise political controversy™?, UK accession took place in the full knowledge
of the rules. As Lord Bridge acknowledged in Factortame:

“if the supremacy within the European Community of Community law was NOT
ALWAYS INHERENT in the EEC Treaty it was certainly WELL ESTABLISHED long before
the United Kingdom joined the Community. Thus, whatever limitation of its sove-
reignty Parliament accepted when it enacted the European Communities Act 1972
was entirely voluntary...”?,

It may be that the implications of supremacy were ignored when the debate over
Community Membership was conducted. It may also be the case that Ministers
did not go out of their way to explain the constitutional significance of Acces-
sion, as Membership had become the overriding priority'®. Nonetheless, the
fact is that the UK Government, unlike the founding Member States, joined a
system in the knowledge that it had already been transformed into a new legal
order of International law.

Furthermore, while courts in the UK had no power to review the validity of
UK law *°, there are no separate constitutional courts with exclusive jurisdic-
tion to pronounce on the validity of national legislation, a fact which has caused
particular problems in other jurisdictions. In any jurisdiction, courts may have
difficulty establishing the basis upon which to refuse to apply provisions of
domestic law in conflict with provisions of Community law. Yet, in jurisdictions
with a constitutional court the problem is more acute. Indeed, if the refusal is
based on the constitution, it then becomes a question of the constitutionality
of domestic legislation, a question which ought to be left to the constitutional
court*. In sum, on one view, the UK was in a relatively comfortable situation in
terms of being able to accommodate the requirements of Community law.

2.2.2 The principle of Parliamentary Sovereignty

The main constitutional hurdle for UK courts was the concept of Sovereignty of
Parliament.

“Parliament has the right to make or unmake any law whatsoever; and no person
or body is recognised by the law as having the right to override or set aside the legisla-
tion of Parliament...Judges sit as servants of the Queen and the legislature and so long
as an Act of Parliament exists as law the courts are bound to obey it.””
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In the UK, the major constitutional hurdle was how to ensure that the suprem-
acy of Community law would not be abrogated by the doctrine of implied repeal
through the operation of a later inconsistent statute. According to the doctrine of
parliamentary supremacy or sovereignty of Parliament, there are no entrenched
laws and the provisions of an Act of Parliament will impliedly repeal any prior
rule of law — which might include Community rules — with which they are
inconsistent.

How did the UK reconcile the doctrine of parliamentary sovereignty with
the transfer of apparently sovereign powers to the European Community? How
did the UK accommodate itself to a substantial and continuing influx of law,
the substance of which derives from outside Parliament and the application of
which is likely to depend upon legal principles and practice somewhat alien to
the existing legal system?

2.3 European Community Law in the UK: The European Communities
Act 1972

Community law was incorporated into UK law by the European Communities
Act 1972 (hereafter “the ECA”), “an Act which to the connoisseur of statutory
drafting methods, must appear to be a collector’s piece®”. A new source of law
was recognised and a great volume of new law created for the UK by two short
sections?+.

2.3.1 Community law must be given effect to according to its own nature

The Act provides, in effect, that rights arising from the Treaty are ‘enforceable
Community rights’ to be applied and enforced as part of the law of the UK. As
Sir Geoffrey Howe pointed out at the time:

“Community law has not been incorporated into or made identical with our own
domestic law. Our courts are simply required to give direct effect to Community law
ACCORDING TO ITS OWN NATURE.”

Section 2(1) provides:

“All such rights, powers, liabilities, obligations and restrictions from time to
time created or arising under the Treaties, and all such remedies and procedures
from time to time provided for by or under the Treaties, AS IN ACCORDANCE WITH
THE TREATIES are without further enactment to be given legal effect or used in the
U.K. shall be recognised and available in law, and be enforced, allowed and followed |
accordingly; and the expression ‘enforceable Community Right’ and similar expres-
sions shall be read as referring to one to which this subsection applies”.
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This section unquestionably expresses the will of Parliament to make UK law
subject to Community law in the area of Community competence. By this provi-
sion, Parliament informed judges that Community law must be accepted on the
terms it is made. Whether the right, power, liability, obligation or restriction is
enforceable depends on Community law. The specific nature of Community law
is acknowledged, and the ECA does not purport to transform its character; what,
as a matter of Community law, is Community law, will be law in the UK.

2.3.2 The implementation of future Community obligations: section 2 (2)
creates more restraints on the Sovereign Parliament.

Still, most Community obligations do require implementation. This is where
section 2 (2) comes into play. This section provides for the implementation of
future legal obligations by Order in Council or Regulations. Section 2 (2) deals
with the enactment of subordinate legislation to put into effect Community
obligations which so require. It also provides for the enactment of subordinate
legislation for the enjoyment of Community rights. A clause such as section

2 (2) which confers power to legislate by way of Orders co-extensive with that
of Parliament, in so far as Ministers may by subordinate legislation amend or
repeal existing primary legislation, is known as a ‘Henry VIII clause’. Such a
“Henry VIII clause” is not specific to the ECA2¢. However, the increased sphere
of influence and growth of the power of the Executive at Parliament’s expense
constituted the biggest impact on internal constitutional arrangements follow-
ing Accession?. This is particularly so if one considers the volume of Commu-
nity legislation which requires implementation. The fact that section 2 (2) is a
very wide power with profound constitutional implications is further evidenced
by the undertakings on its use given in Parliament when the ECA was enacted.
Undertakings were given to the effect that section 2(2) would be used only

as a last resort and that priority would be given to existing domestic powers.
The reason for this is that the use of section 2(2) can circumvent restrictions
contained in domestic powers such as a requirement for consultation or the use
of affirmative procedure®®,

The fact that section 2 (2) is available to make subordinate legislation does
not mean that recourse to primary legislation is no longer possible to give effect
to Community obligations. In fact, recourse to primary legislation is necessary
when the implementation of Community obligations involves making use of
powers which would not be compatible with the restrictions imposed by Sched-
ule 2 of the ECA. There are occasions where Community law is implemented by
Acts of Parliament and even now in the devolution settlement context by Act of
the Scottish Parliament?. Regardless, it is arguable that recourse to subordinate
legislation is actually the normal route given that Community legislation should
be considered as the enabling legislation. Furthermore, at a presentational level
it is difficult to introduce an Act of Parliament, but at the same time alert parlia-
mentarians that their capacity to make amendments is severely constrained.
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The opposite argument is that, when Community law does leave an appreciable
margin of discretion to the Member States, then it would seem logical, and even
desirable ~ particularly when such Community obligation has been adopted
following mere consultation of the European Parliament, that this Community
obligation be implemented through the introduction of primary legislation. That
way, the use of the discretion left by the Community instrument can be subject
to close scrutiny which the subordinate legislation route does not readily afford.
This might contribute to making Community legislation more legitimate and
democratic.

It has been argued that one of the obligations which should be included
within the scope of section 2 (2) is the obligation under Article ro EC “to
facilitate the achievement of Community’s tasks™®. It is not certain this inter-
pretation would still be put forward today. Whether or not one agrees about
this proposed interpretation of the scope of section 2 (2), it is clear that given
the ambit of what may fall in the Community sphere, the powers conferred by
section 2 (2) are very wide, in spite of the limits set out in Schedule 2 of the Act
on what can be the subject of such subordinate legislation®.

2.3.2.1 Problems with section 2 (2)

As stated above, the implementation of Community obligations can - subject to
specific exceptions — be done through statutory instruments — and the enabling
power to make these instruments is section 2 (2) of the ECA. The powers given
under this section are very broad and may be further extended if a broad inter-
pretation is given to “matters related to a Community obligation or right”. For
section 2 (2) to be used validly as an enabling power to make a statutory instru-
ment, there must be a link and/or connection and/or relation between matters
covered by the Community obligation and the matters covered by the statutory
instruments purporting to implement that Community obligation.

What then happens if recourse is made to section 2 (2) to make Regula-
tions to cover matters which only have a loose connection with matters which a
Community instrument intends to regulate? Or put another way, are there any
effective checks on recourse to section 2 (2) as an enabling power? Thus, where
a Directive lays down minimum provisions, is it appropriate to use section 2
(2) of the ECA as an enabling power to make regulations which go beyond the
requirements laid down in the Directive? These are not mere academic ques-
tions for there is evidence that recourse to section 2 (2) is made in a variety of
cases where only a strenuous link with a particular Community instrument
exists, and with some real consequences since ultimately Ministers have the
power by virtue of section 2 (2) to amend primary legislation. The High Court
had to provide an interpretation of “relates” in R v. Secretary Of State for Trade
and Industry ex parte Unisons* and considered that the word “relate” included
all obligations which even though not required by Community law were not
“distinct, separate or divorced from it”. There is also the further guarantee
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that, as a matter of Community law, any additional conditions not required by
Community law, but merely authorised by the parent Community instrument
must of course be compatible with the Treaty, a requirement upheld by the High
Court in R v. MAFF ex parte NFUP.

Another issue related to section 2 (2) which is worthy of note is whether this
section provides an appropriate power for the introduction of UK Regulations
designed to implement a Community directive where the deadline for imple-
mentation of this particular instrument has not yet expired, and whether it is
possible to prevent the introduction of such subordinate legislation by bringing
a challenge to the validity of the Directive.

2.3.2.2.Arguments based on section 2 (2)

The fact that the majority of Community obligations which require implementa-
tion are being given effect through powers under section 2 (2) has on occasion
meant that the UK courts have had to consider whether Community law itself
would place limits on the powers of the UK Ministers to make the required
subordinate instruments. Arguments based on section 2 (2) were used on at
least the following occasions. In Duddridges, in an application for judicial review
of the decision of the Secretary of State for Trade and Industry declining to
issue regulations restricting the electro magnetic fields from electric cables, an
unsuccessful argument was attempted to the effect that the Secretary of State
had, by virtue of section 2(2), an obligation under European Community law to
apply the precautionary principle and to interpret his statutory powers and duty
50 as to accord with Community law, namely Article 174 EC. In the EOC case,
the applicants sought, inter alia, an order of mandamus to compel the Secretary
of State to exercise his powers under section 2(2) in order to rectify the breaches
of Community law contained in the Employment Protection (Consolidation) Act
1978.

There have also recently been challenge to legislation adopted under section
2(2), notably on the ground that this section was only to be used to effect minor
changes. Such arguments have been resisted. Indeed, the conferment of such
a power and its use is not really so objectionable on constitutional grounds.
Indeed, if such clauses are indeed “giving the executive what normally belongs
to the legislature™, it is the legislature which decided to give the executive this
power. It has also been suggested that Parliament could also if it wanted protect
Acts from such a clause by stipulating when it passes them that they are not to
be touched by this Henry VIII power.

2.3.3 Primacy just a rule of construction?

The principle of Parliamentary Sovereignty in principle applies to the ECA as
well as any other statutes, since technically, no hierarchy of law exists*.
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The ECA was carefully drafted so as to fit in with the theory of parliamentary
sovereignty. It did not purport to affect the legislative competence of Parliament.
It merely controlled the consequences of legislative activity by creating a duty
of construction for courts. The Act denies effectiveness to legislation in conflict
with Community obligations. By virtue of section 2(4}:

“... any such provision (of any such extent) as might be made by Act of Parlia-
ment, AND ANY ENACTMENT PASSED OR TO BE PASSED, other than one contained in
this Part of the Act, shall be construed and have effect subject to the foregoing provi-
sions of this section.” (emphasis added)

In this section, Primacy is reduced to a matter of statutory interpretation. In this
way, parliamentary sovereignty is said to be respected for the adoption by UK
courts of canons of interpretation which at times may depart from the tradi-
tional orthodoxy but which is in fact authorised by the ECA .

“In construing our statute, we are entitled to look to the Treaty as an aid to
its construction; but not only as an aid but as an OVERRIDING FORCE. If on close
investigation it should appear that our legislation is deficient or is inconsistent with
Community law by some oversight of our draughtsmen then it is our bounden duty to
give priority to Community law. Such is the result of s.2(1) and s.2(4) of the Euro-
pean Communities Act 197275

The courts have to presume that any inconsistency with Community law
contained in a British statute was unintended and accidental. As a result, when
overriding the domestic provision, they are doing no more than fulfilling Parlia-
ment’s real and genuine intention - to comply with Community law.

From a Community perspective, dressing up primacy as a rule of construc-
tion pays lip service to the doctrine. This is because the solution to a possible
conflict of norms rests on a comparison of the substance of a Community rule
with the substance of a national rule. Yet, the substance of a Community rule is
not a matter for national judges.

The proper legal response to a conflict between a statute and the require-
ments of Community law is not to consider whether the later national legislation
is inconsistent with the earlier Community rule, rather it is to consider whether
it repeals or amends the statute by virtue of which the Community rule was
transposed into UK law. Hence, the crucial question is whether the later legisla-
tion, in conflict with Community law, purports to amend or repeal the ECA.
This approach was adopted by Lawton L.J. in Macarthys v. Smith®:

“Parliament’s recognition of European Community Law and of the jurisdiction
of the Court by one enactment can be withdrawn by another. There is nothing in the
Equal Pay Act 1970 as amended by the Sex Discrimination Act 1975 to indicate that
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Parliament intended to amend the European Communities Act 1972 or to limit its
application”.

In this way, judges are in effect accepting that the ECA is not an ordinary stat-
ute, for it cannot be repealed but by ‘intentional and express repudiation’. It is
of course always possible for the UK to enact legislation purporting to repeal the
ECA, but this repudiation would mean that the UK no longer intends to remain
in the Union.

The question of the effect of a purported express departure from Commu-
nity law remains to be addressed, and may never be addressed. As time passes,
the argument grows ever stronger that, the longer the United Kingdom remains
a Member of the European Union and honours its obligations as a Member
State, the likelier it is that the United Kingdom courts will insist that partial
compliance with Community law, even if ordained expressly by statute, is not
legally possible. In this context, it is worth mentioning that as far as Acts of
the Scottish Parliament are concerned, all of this is entirely academic anyway:
the Scotland Act provides that Scottish legislation incompatible with EC law
is outwith the competence of the SP. Accordingly it shall have no legal effect.
Ironically this also means that the Scotland Act constitutes another category
of superior statutes, since whatever a UK statute may say the devolved institu-
tions cannot do anything incompatible with Community law. In other words,
Community law has a superior status in Scotland that an Act of the Westminster
Parliament, since even if an Act of Parliament required that a particular course
of action be taken, if such a course of action was incompatible with Community
law, it could not be taken.

2.3.4 The ECJ as the UK supreme court?
Section 3(1) of the ECA provides that:

“for the purposes of all legal proceedings any question as to the meaning or
effect of any of the Treaties, or as to the validity, meaning or effect of any community
instrument, shall be treated as a question of law (and if not referred to the European
Court), BE FOR DETERMINATION AS SUCH IN ACCORDANCE WITH THE PRINCIPLES
LAID DOWN BY AND ANY RELEVANT DECISION OF THE EUROPEAN COURT OR ANY
COURT ATTACHED THERETO.”

Parliament thus instructed judges that they must accept Community law,

not only on the terms it is made+°, but as interpreted by the ECJ. Parliament
informed judges that the limits of what they can do are determined by the EC].
Such a provision may not appear surprising in a legal system where case law is
such a prominent source of law. It might also have been necessary in the light
of the theory of precedent. Still, it remains a central provision, and one which
goes further than any other national incorporating provision, for UK courts are
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bound by the Treaty, the legislation made under it, and also by the judge-made
law.

Section 3 (1) is also, interestingly, a section which contradicts the others.

By giving the European Court case law the status of a formal source of law, it
acknowledges the specific nature of Community law which precisely rejects
the need for incorporation, and treats national arrangements for the incorpora-
tion of treaties as irrelevant. For the EC], direct effect and primacy mean that
Community law penetrates the national legal order and becomes the highest
norm in the national legal order without any need for incorporating legislation,
as Community law is not dependent on national law.

Another significant aspect of section 3 (1) is that it goes well beyond any of
the duties created for the courts under the Human Rights Act 1998 (hereafter
the HRA)+. Indeed there is no scope for developing an isolated UK based juris-
prudence on Community law, whereas there is such scope in relation to Conven-
tion Rights+. An illustration of the approach taken to the construction of section
2 of the HRA is provided by Alconburry+. Lord Slynn indicated that

“in the absence of some special circumstances it seems to me that the court should
Jollow any clear and constant jurisprudence of the European Court of Human Rights’

Lord Hoffman gave some clear indication as to what the special circumstances
might be:

“THE HOUSE IS NOT BOUND BY THE DECISIONS OF THE EUROPEAN COURT [the
Strasbourg Court] and if I thought they compelled a conclusion fundamentally at
odds with the distribution of powers under the British Constitution, I would have
considerable doubt as to whether they should be followed.”

Another key issue for UK courts is what falls to be regarded as “enforceable
Community rights’. At present, the concept seems to be limited to situations
where the Community right is embodied in terms which can be construed as
having direct effect. Neverthelss, it is not for UK courts to supply their own
definition of the term ‘enforceable Community rights’. It is suggested that
section 3 (1) of the ECA requires that all Community law which can be enforced,
by whatever means, has to be enforced. In other words, whenever, as a matter

of Community law, national judicial intervention is required, UK courts are
instructed, by virtue of section 3(1), to intervene to give full effect to Community
law or safeguard effectively the Community rights which Community law has
created for the benefit of individuals. National legislation may be necessary to
enable the courts as a matter of national law to recognise the Community rules,
yet the substantive content of the rules and the different ways in which Commu-
nity rules can be made available and enforced in the UK is entirely a matter of
Community law. Community law is not created by national legislation. In the
words of Sir Geoffrey Howe, Community law takes effect by virtue of an Act of
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Parliament, but not ‘as if enacted thereby*+. It may be that in Factortame, given
that the protection was sought in relation to merely putative Community rights
the granting of interim relief was based on section 3(1) of the ECA rather than
on section 2(4)%. The relationship between section 2 (4) and section 3 (1) will be
explored further below.

2.4 Judicial review of primary UK legislation

The most widely publicised judicial consideration of the meaning and breadth of
the ECA was provided in the speech of Lord Bridge in Factortame:

“..Under the terms of the ECA it has always been clear that it was the duty of a
UK court, when delivering final judgment, to override any rule of national law found
to be in conflict with any directly enforceable rule of Community law.™¢

2.4.1 Parliament must obey Community law

In Factortame a challenge to the validity of the Merchant Shipping Act 1988
was mounted. This Act laid down a number of restrictions to the registration of
fishing vessels, as another attempt# to curb ‘quota hopping’, i.e. to stop Span-
ish vessels registered as British vessels to fish against the British quota. The
significant question raised by the case was that of the status to be accorded to an
Act of Parliament until a decision is made on its validity. The Court of Appeal,
and initially the House of Lords, had come to the conclusion that under the UK
constitution, the UK courts had no power to disapply or suspend Acts of Parlia-
ment; further that there was no constitutional authority conferring upon any
court such a power. Nonetheless, the House of Lords was prepared to inquire
whether, as a matter of Community law, the UK courts would have jurisdiction
to grant interim injunction against the Crown, thereby, in this author’s view,
implying their willingness to grant such a remedy: “Does Community law either
oblige the national court to grant interim protection or give the court power to
grant such interim protection?”

The ECJ dealt with the question as if there was a rule of English law which
prevented a court from exercising such jurisdiction and held that:

“a national court which in a case before it considers that the sole obstacle which
precludes it from granting interim relief is a rule of national law must set aside that
rule.”
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2.4.2 The authority to give effect to Community law comes from Com-
munity law

From the EC]J perspective, Factortame was just another case where the full
requirements of primacy were being tested. The ruling fully conforms with the
logic pursued by the EC]. Accordingly some criticisms of the case appear based
on a misconception of the EC]J approach to primacy. The ECJ was criticised

for dealing with the question in negative terms, as if there was a rule which
prevented a court from granting interim relief, when in truth there was no such
rule. In so doing, the EC] had bypassed the real issue, namely the absence of any
constitutional authority conferring upon a UK court a power of such a nature.
The question the ECJ allegedly refused to answer was whether the authority
came from Community law. However, the EC]J did address this very issue right
at the outset*?. The EC] perspective has always been that Community law takes
effect in the national legal orders without reference to national law. This neces-
sarily implies that the authority to give effect to Community rules comes from
Community law.

2.4.3 The wider ramifications of Factortame

Factortame has wider ramifications inasmuch as since any court in the UK may
be called upon to protect Community rights, any court in the UK can suspend
the application of an Act of Parliament to protect putative rights in Community
law. From a UK perspective, parliamentary sovereignty is said not be questioned,
for Parliament itself instructed the courts to follow the logic of supremacy*.

In EOC, the UK courts further explored what recognition of the primacy
of Community law entails. They accepted that the UK courts were competent
to hear applications of judicial review of primary UK legislation, and make
declarations of incompatibility of UK Acts with the Community superior norm.
In EOC, the Equal Opportunities Commission challenged provisions of the
Employment Protection (Consolidation) Act 1978 which governed the right to
compensation for unfair dismissal and the right to statutory redundancy pay on
the basis that it violated Article 141 EC and the Equal Treatment Directive. The
case raised the central issue of national judicial competence as the Secretary
of State had argued that EC law generated only private rights before national
courts. Accordingly only persons enjoying directly effective rights could bring
an action to disapply national legislation, and a declaration that a Member State
was in breach of its Community obligations could only be secured through the
machinery provided for under the EC Treaty, namely Articles 226 or 227 EC®.
The House of Lords did not agree. Instead the House of Lords accepted that UK
courts had new powers of legislative review, which empowered them directly.
The expansion of the public law remedies of judicial review has continued
unabated since.
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2.5 “An irreversible transfer”s

Sovereignty of Parliament can be defined as the absence of any legal restraint
upon the legislative power of Parliament. In the UK context, it has been shown
that Parliament has never been competent to legislate upon any subject matter;
that Parliament was not born frees*, and that “the legislative history of the Brit-
ish Isles is one of transfers and one of delegation™s.

Conversely, absence of legal restraint also implies that, once Parliament has
legislated, no court or other body has the power to review the validity of legisla-
tion. In this respect, belonging to the Community means accepting the exist-
ence of a higher norm against which to measure the compatibility of national
legislation, and as has been argued above, all British judges — whatever their
hierarchical position in the UK judiciary are, as a matter of Community law,
empowered to do just that. The House of Lords has accepted that there was no
constitutional bar to an application before the UK courts directly seeking judi-
cial review of primary legislation alleged to be in breach of Community laws4.

2.5.1 The UK Parliament is no longer the sole legislator

Furthermore, the enactment of legislation binding within the UK is no longer
the sole concern of the UK Parliament. The UK'’s accession resulted in some
transfers of sovereignty to the Community. As was quickly acknowledged,
approximation of laws by directives “causes an irreversible removal of legislative
power from the United Kingdom Parliament ... A Member State no longer has
the powers it has transferred to the Community, including the power to affect
individuals in certain areas of law”s, In the early Eighties, it was already possible
to say that

“the stage has now been reached where the current legal and political reality is
that there has been a transfer of powers to the Communities. ... Whilst the political
reality remains membership of the Community, such powers are unlikely in practice to
be recovered, and at least to that extent the transfer can be regarded as irreversible™®.

2.5.2 Identifying the boundaries of Parliamentary sovereignty

Whether the UK Parliament intended to refrain from exercising its own legisla-
tive powers rather than transfer its own powers in the area in which Community
legislative powers operate seems immaterial, although the argument occa-
sionally resurfacess”. The true debate nowadays focuses not on the existence

of a transfer, but on its scope. The reality in the Community is that transfer
appears to be a continuous process whose precise scope alters as the Communi-
ties develop. Further, the Member States, in spite of their attempts, have little
success in controlling the expansion of Community competences. For some
Member States, the problem is no longer arguing about whether sovereignty
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is limited or transferred in the area of Community competences. Rather, the
problem is how effectively to limit — if not curtail — the expansion of Commu-
nity competences. This debate, in turn, poses real problems for judges. British
judges must be confident that the expansion of Community competence is
acceptable within the British Constitution; quite a different thing from accept-
ing that, in the spheres where it applies, Community law is supreme.

Statutes owe their legal force in the final analysis to judicial recognition, and
the ECA is no different in this respect. Judicial recognition of the ECA rests on
the judges’ belief that Parliament and the British people have chosen to join a
supranational entity understanding and accepting the legal and political conse-
quences of such membership.

“British judges sit to administer the British Constitution, they cannot give
unconditional allegiance to the Community as a superior source of law unless they
are confident that this is compatible with British constitutional commitment. As
European integration deepens, there are more and more radical transfers of legal
authority. For all practical purposes, the Sovereignty of Parliament is curtailed by
continued membership. It is not merely the consequence of a rule of construction.
FACTORTAME represents a rational attempt to explore the boundaries of legislative
sovereignty within the contemporary constitution- even if the decision is presented
in largely technical terms with little serious attempts to articulate the constitutional
considerations at stake.”s®

Identifying the boundaries of Parliament, legislative sovereignty becomes tanta-
mount to delimiting the proper scope of application of Community law. Such
an issue has recently been the object of some debate in the context of the use of
general principles of law in judicial review proceedings®. It is an issue which
deserves special consideration in so far as it places the unconditional acceptance
of supremacy made in Factortame under a rather novel form of constraint. Like
the German and Danish Constitutional courts the acceptance of Community
law is subordinated to Community law remaining between boundaries which
are to be policed by the UK courts. Laws LJ held that

“the duty to obey the Treaty is to be sharply distinguished from law which is
made by a court of limited jurisdiction, such as the Court of Justice. The legitimacy
of that law depends upon its being elaborated by the Court within the confines of the
power with which it is already endowed. [...] Although (by virtue ultimately of the
ECA) its decisions are as a matter of English law supreme, its supremacy runs only
within its appointed limits”.%
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2.6 General Principles of Law and the UK courts

Essentially the general principles of law (hereafter “the GPL") applied in the
Community legal order cannot be used to assess the lawfulness of national legis-
lation which lies outside Community law. Domestic legislation may be assessed
on the basis of the GPL in two sets of circumstances: first, where the national
legislation implements Community rules; secondly, but more indirectly, where a
Treaty provision derogating from the principle of freedom of movement is relied
upon by a Member State in order to justify a restriction of freedom of movement
stemming from that Member State’s legislation. In such cases the EC]J uses the
fundamental rights in order to give a restrictive or extensive interpretation of the
derogations laid down in the Treaty®".

It is important to bear in mind that, until the entry into force of the HRA®,
the main method of incorporating human rights arguments within an action
of judicial review was by reference to the general principles of law as a source of
Community law. With the entry into force of the HRA, arguments based on the
GPL have decreased significantly, certainly in Scotland there has not been one
single devolution issue based on Community law.

Application of the GPL by the UK courts has been inconsistent. Sometimes
UK courts have applied them; on occasion they have refused to do so. This is to
be expected as the judiciary displays varying degree of inclination to be involved
in what often amounts to an adjudication of policy issues, yet as will be shown,
this rationale does not really appear to be applicable in all circumstances where
UK courts have been faced with arguments involving the application of the GPL.

2.6.1 The reach of Community law.

The first objection to reference to GPL before the UK courts is that such
matters are entirely domestic, to be solved by reference to national law alone. In
Hamble®, the objection was vigorously rejected, as “unreal”, but it was found
valid in First City Trading®. Then again, given the factual background of both
cases, the connection with Community law should have been approached in a
comparable fashion.

Hamble concerned a change®s instituted by the British Government in the
licensing regime relating to the conditions under which fishing for pressure
stocks was to be permitted, within the context of the Community fisheries
policy. Under the new regime, some fishermen would not qualify for a licence.
Some of these fishermen made an application for declaratory and prerogative
relief to secure a licence entitling their vessel, Nellie, to fish by beam trawl for
pressure stocks in the North Sea. They argued they had a legitimate expecta-
tion that any change in the licensing policy would not be such as to frustrate the
completion of the process of licence aggregation.

In First City Trading, an application for judicial review of the Beef Stocks
Transfer Scheme was brought by six meat exporters. Following the Commission
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decision banning exports of British beef, the beef industry suffered consider-
able loss. The UK government introduced a scheme for emergency financial aid
to the slaughtering industry. The scheme was open only to those who operated
their own slaughterhouses, or cutting plants, whether or not they were also beef
exporters. The legality of the scheme was challenged as violating a fundamental
principle of Community law, that of equality, or non-discrimination.

So while the facts were relatively similar, diametrically opposed decisions
were reached as to the ambit of Community law.

In Hamble the High Court considered that:

“although the exercise is the formulation of policy within a discretion conferred
entirely by domestic legislation; the purpose of legislation and policy alike is to permit
the UK, under the principle of subsidiarity, to exercise its powers for the purposes of
implementing the common fisheries policy of the European Community.”

Sedley L] further remarked that, if each Member State carried out its part of this
joint exercise in accordance with its own domestic law, a major objective of the
policy would be frustrated. The availability of eventual recourse to the ECJ from
and against all Member States in relation to the carrying out of the common
agricultural policy confirmed that domestic courts had to have full regard to the
case law of the ECJ.

By contrast, in First City Trading, Laws L] questioned the precise status of
general principles of law given that they were not provided for under the Treaty,
but had been developed by the ECJ:

“it is by no means self-evident that their contextual scope must be the same as
that of Treaty provisions relating to discrimination or equal treatment — statute law
taking effect according to their own, express terms”.

This approach is in direct contradiction to that of the EC]. The EC] never deter-

mined the boundaries of Community law differently according to the nature

of the Community rules involved®. Rather, on numerous occasions®’, it held

that the various references to non-discrimination throughout the Treaty or the

secondary legislation were simply the expression, in the relevant fields, of the

principle of equality, one of the fundamental principles of Community law.
Laws L] further declared that:

“it is of the first importance to notice that falling within the scope of the Treaty
is by no means the same thing as acting under powers or duties conferred or imposed
by Community law- such as giving effect to a Directive. ...The power of the Court of
Justice, as it seems to me, to apply (whether on an Article 177 reference or otherwise)
principles of public law which it had itself evolved cannot be deployed in a case where
the measure in question, taken by a Member State, is not a function of Community
law at all.[...] There is no legal space for the application of the general principles of
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law to any measure or decision taken otherwise than in pursuance of Treaty rights

or obligations. No court can expand the Treaty provisions. The position is altogether
different where a measure is adopted PURSUANT to Community law; this is the second
situation. Then, the internal law of the Court of Justice applies.”

In this instance, although the applicants relied on a Regulation by virtue of
which support was given to the British beef market in the wake of the ban, and
pointed out that the Scheme had been notified as a State aid, the interdepend-
ence of the Scheme with the Community regime was not recognised. The
scheme was neither authorised nor required by Community law, hence, the
principle of equal treatment — through whatever medium®® — could not be relied
upon.

The High Court decision in First City Trading®® was that a Community
context was not sufficient for the application of the general or fundamental prin-
ciples of law identified by the EC]J.

“Although I am being asked to apply the principle of equal treatment as a domes-
tic judge, I must decide whether to do so having regard to the lawful confines of the
power of the Court of Justice?”

were also applied in Lunn Poly”. In that case, differential rates of insurance
premium tax were challenged as violating the general principles of non-
discrimination and proportionality. The Divisional Court held that application
of these principles to insurance premium tax would involve a wholly unwar-
ranted encroachment on the sovereign powers of the UK. First, it was clear that
under the terms of Article 93 EC, the Member States had yielded sovereignty
only to the extent that harmonisation of legislation concerning turnover taxes,
excise duties and other forms of indirect taxation had been imposed, and Article
33 of the Sixth Directive implicitly recognised the continuing sovereignty of
Member States. Accordingly, Parliament was not purporting to act within the
scope of a Community enabling provision in introducing insurance premium
tax. Secondly, while the ECJ] had identified general or fundamental principles,
such as non-discrimination and proportionality, “principles not wholly apparent
from a perusal of the Treaty”, the ECJ was a court of limited jurisdiction. Where
action taken under domestic law, fell within the scope of the Treaty’s application,
then the ECJ could require that the Treaty be adhered to, but no more. But since
these principles are elaborated by the ECJ rather than included in the Treaty,
there was no legal space for their application to any measure taken otherwise
than in pursuance of Treaty rights or obligations.

2.6.2 The boundaries of judicial authority

Even when national judges are prepared to recognise that a particular situation
falls within the ambit of Community law, some other issues may arise. The
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application of the GPL requires national judges to make difficult choices, and
to take on board roles and responsibilities they might not be ready or willing to
discharge. Laws L] in First City Trading, considering the principle of equality,
insisted on the need to travel within the boundaries of proper judicial authority:

“there must remain a difference between the approach of the court in arriving at
a judicial decision on the question in whether a measure is objectively justified, and
that of the primary decision-maker himself in deciding upon the measure in the first
place.[...]The decision-makers enjoy a political authority and carry a political respon-
sibility, with which the courts are not endowed’*”,

Besides, applying the GPL can, on occasion, become an exercise in comparative
law, and national courts may prefer to rely on national standards or refer to their
own domestic experience to construe the meaning of a specific general principle
and apply it. By contrast, from a Community perspective identifying the mean-
ing of GPL by comparing them to national law should be avoided, otherwise they
may get affected (or infected) by national references, and the uniform applica-
tion of Community law might thus well be compromised. In other words, the
principle of autonomy of Community law would appear to require that defining
the meaning of the different GPL should be entrusted to the ECJ rather than

left to the EC]. Still it hardly seems possible to iron out different understand-
ings, assumptions and perceptions about the nature and function of public law
throughout the Community. More importantly, such an exercise is also not
desirable given the need to respect the principle of subsidiarity.

2.6.2.1 When applying the principle of legitimate expectation

In Hamble, the High Court was prepared to consider fully the case law of the
EC]J on legitimate expectation, and to quote the doctrine?:

“for the principle of the protection of legitimate expectations to be applicable, an
objective basis must exist for this principle in the shape of an EXPECTATION which is
WORTHY OF PROTECTION. Because of the BROAD FREEDOM OF ACTION ENJOYED BY
THE LEGISLATURE, the mere existence of a legal rule is not normally a suitable basis
for a legitimate expectation which must be taken into account. Adequate grounds
Jor a solid expectation can be provided on the one hand by the fact of having entered
into certain obligations towards the authorities, or on the other hand by a course of
conduct on the part of the authorities giving rise to specific expectations — which in
certain circumstances may arise out of a commitment entered into by the authorities.

»

Sedley L] held that the

“legal alchemy which gives an expectation sufficient legitimacy to secure enforce-
ment in public law is the obligation to exercise powers fairly which permits expecta-
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tions to be counterposed to policy change, not necessarily in order to thwart it but — as
in the present case — in order to seek a proper exception to the policy. While policy

is for the policy-maker alone, the fairness of his or her decision not to accommodate
reasonable expectations which the policy will thwart remains the court’s concern (as
of course does the lawfulness of the policy). [...] It is the court’s task to recognise the
constitutional importance of ministerial freedom to formulate and to reformulate
policy; but it is equally the court’s duty to protect the interests of those individuals
whose expectation of different treatment has a legitimacy which in fairness outtops
the policy choice which threatens to frustrate it.[...] Legitimacy was a function of
expectations induced by government and of policy considerations which militated
against their fulfilment. The balance in the first instance was for the policy-maker to
strike; but if the outcome was challenged by judicial review, the court’s criterion was
not the bare rationality of the policy-maker’s conclusion and its task was not only to
recognise the constitutional importance of ministerial freedom to formulate and to
reformulate policy, but also to protect the interests of those individuals whose expecta-
tions of different treatment had a legitimacy which in fairness outweighed the policy
choice which threatened to frustrate it.”

In the circumstances, it was not found unfair, in the light of the government’s
legitimate policy imperatives and objectives, to exclude from the policy’s transi-
tional provisions enterprises in the position of the applicant. In view of that, the
principle of legitimate expectation was found not to have been breached.

2.6.2.2 When applying the principle of proportionality

Laws L] highlighted differences and similarities between Wednesbury and
European review.

“In the former case the legal limits lie further back.[...] The limits of domestic
review are not, as the law presently stands, constrained by the doctrine of propor-
tionality. The European rule requires the decision-maker to provide a fully reasoned
case. The Court will test the solution arrived at, and pass it only if substantial factual
considerations are put forward in its justification: considerations which are relevant,
reasonable, and proportionate to the aim in view. But the Court is not concerned
to agree or disagree with the decision. WEDNESBURY and European review are
different models — one looser, one tighter — of the same juridical concept, which is the
imposition of compulsory standards on decision-makers so as to secure the repudia-
tion of arbitrary power.”

This statement echoes that of Sedley J for whom the real question with legiti-
mate expectation is one of “fairness in public administration”.
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2.6.2.3 When protecting the right to property

The principle of the protection of the right to property and its requirements
have been considered by the EC]J in a number of cases. Two such cases were
references for preliminary rulings sent by the UK courts?. These cases related
to circumstances where compensation was sought (i) by tenant farmers at the
expiry of their lease where its milk quotas were transferred to the landlord at the
expiry of the lease, or (ii) by landlords where tenant producers were able to trans-
fer their quotas or premiums rights under a common organisation of market.
The EC]J confirmed that the general principles of law only came into play in
connection with situations which fell within the scope of Community law. The
two cases’ principal interest rests in the fact that the ECJ, like the UK courts,
seems to agree that a mere connection with Community issues is not sufft-
cient to bring a situation within the ambit of Community law. Therefore this

is an issue which is likely to generate either a continuing dialogue between the
national courts and the ECJ so as to identify the reach of Community law, or the
mapping by national courts alone as to what they see as the reach of Community
law.

The ECJ had to consider whether the principle of the protection of the right
of property required Member States to introduce a scheme for payment by a
landlord of compensation to an outgoing tenant who had contributed to the
acquisition and increase of the milk quotas where at the expiry of the lease the
milk quotas were transferred to the landlord. The EC]J held that the principle of
the protection of the right to property did not require compensation to be paid in
such circumstances because advantages allocated under a common market organi-
sation cannot be regarded as a right derived from the assets or occupational activity of
the persons concerned so that their transfer or attribution should be accompanied by
an obligation to pay compensation. In view of that, the EC]J held that Community
law did not require the introduction by Member States of a scheme for payment
of compensation by a landlord to an outgoing tenant.

Conversely, the ECJ had to consider whether the principle of the protection
of the right of property required Member States to introduce a compensation
mechanism for the loss suffered by the owners of agricultural land owing to the
introduction of a system of premium rights linked to the producers, where the
premium right is transferred by producers who do not own the land on which
they farm. The EC]J confirmed that the principle of the protection of the right to
property did not require compensation to be paid in such circumstances either.
It repeated that advantages allocated under a common market organisation
cannot be regarded as a right derived from the assets or occupational activity
of the persons concerned so that their transfer or attribution should be accom-
panied by an obligation to pay compensation. Community law does not require
Member States to introduce a scheme for payment of compensation by an outgo-
ing tenant to the landlord, even where the owner of the land has suffered a detri-
ment by virtue of the transfer by the tenants of the premiums rights.
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The Scottish courts have taken bold steps in their use of the general princi-
ples of law. Booker” concerns an application for judicial review of legislation and
certain actings of the Secretary of State for Scotland, following a compulsory
slaughter order issued by the Secretary of State in pursuance of EC provisions
for the control of fish diseases. In this case, the petitioners sought reduction of
Regulation 7 of the Diseases of Fish (Control) Regulations 1994 and of a letter
of the Secretary of State rejecting a claim for compensation of the loss incurred
through the destruction of their fish stock, the Lord Ordinary granted a declara-
tor to the effect that ‘in failing to provide either by legislative or administrative
measures for payment of any compensation where slaughter orders are made
under Regulation 7 of the Diseases of Fish (Control) Regulations 1994, the
respondent was acting illegally’. The Regulations were considered to fall within
the scope of EC law. Accordingly, a national court overseeing their application
had to consider all the rules of EC law, including fundamental rights, in casu
that of respect for freedom of property. Booker raises important issues. In partic-
ular, can one deduce from general Community law principles for the protec-
tion of fundamental rights an obligation for the Member States to protect the
economic interests of economic agents affected by the national implementation
of Community measures? And if so, to what extent, and under what conditions,
may an obligation be inferred from Community law to introduce compensation
schemes? At present, the legal consequences of judicial review based on general
principles of law, for the most part, still need to be worked out. The case was
under appeal at the time of writing, and a reference for a preliminary ruling has
been sent to the ECJ7S,

2.7 Conclusion

The fact that Community law prevails over UK law seems nowadays well
accepted. In spite of some conflicting messages, the current attitude of the UK
courts can be described as globally pro-communautaire. On the other hand,

the basis for the rule that Community law prevails is not necessarily that put
forward by the ECJ. This is to say the least rather surprising given that the
specific character of Community law has been recognised and further enacted
in the ECA. Parliament unmistakably required judges to abide by the require-
ments of the Community legal order as determined by the ECJ.

The fact that Community law takes effect only by virtue of a UK statute, and
on the terms of the statute, renders it vulnerable, as the on-going difficulties
about the definition of “enforceable Community rights” demonstrate; sometimes
British judges are simply not prepared to accept that they have duties in rela-
tion to the whole corpus of Community law and not simply in relation to rights
which cannot be construed as directly effective.

The precise legal status of the GPL, and thus the legitimacy of their applica-
tion by UK courts has been questioned — an occasion for UK courts, like national
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courts in other Member States — to signal that they are not prepared to abandon
supervision over the exercise by the Community institutions of their powers. To
this extent it can be said that GPL seem to be forming a new pocket of resistance
for the UK courts””.

Acceptance of Community law under the terms of the ECA has other knock-
on effects as regards the practical implementation of Community law principles
in the UK courts. For example, the consistent emphasis on the statutory nature
of the gateway for Community law” explained the characterisation of the breach
of the Treaty as a breach of statutory duty”s. Compliance with all the require-
ments of the Community legal order involves recognising direct effect and
primacy by giving precedence to directly enforceable rights over inconsistent
UK legislation. However it also requires that all judges in the UK ensure the full
effect of provisions of Community law and protect all rights which persons enjoy
under Community law, including those which cannot be effectuated directly®°.
The courts in the UK should therefore be reminded of the full consequences of
section 3(1).

It is also important at this stage to emphasise that the doctrine of the unlim-
ited legislative competence of Acts of Parliament is not what it once was. This
is not only due to the assaults of Community law. There have been a number
of developments on the home front, principally the enactment of the Human
Rights Act 1998 and devolution of legislative power from Westminster to the
Scottish Parliament and other devolved administrations which have triggered
a re-assessment of the traditional doctrine. Unfettered sovereignty is anyway
contested and regarded as poor yardstick of a modern democracy. Whether or
not Community law will benefit or suffer from the considerable re-thinking
of orthodox constitutional ideas about the supremacy of Acts of the Westmin-
ster Parliament is however not a question to which a straight answer can yet
be provided. One thing that is certain is that membership of the Union has
ensured that issues of legal interpretation are now placed at the centre of the
political process in the UK.
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CHAPTER 3 ASCERTAINING THE SUBSTANCE OF COMMUNITY RIGHTS

“Sitting as a judge in a national court, asked to decide questions of Community
law, I am very conscious of the advantages enjoyed by the Court of Justice. It has a
panoramic view of the Community and of its institutions, a detailed knowledge of
the Treaties and of much subordinate legislation made under them, and an intimate
familiarity with the functioning of the Community market which no national judge
denied the collective experience of the Court of Justice could hope to achieve. ...where
comparison falls to be made between Community texts in different languages, all
texts being equally authentic, the multinational court is equipped to carry out the
task in a way that no national judge whatever his linguistic skills could rival....the
choice between alternative submissions may turn not on purely legal considera-
tions, but on a broader view of what the orderly development of the Community may
require”™

“I do not consider that it is appropriate, or indeed possible, for the Court to
continue to respond fully to all references which, through the creativity of lawyers and
judges, are couched in terms of interpretation, even though the reference might in a
particular case be better characterised as concerning the application of the law rather
than its interpretation.... the only appropriate solution is a greater measure of self-
restraint on the part of both national courts and this Court.™

Ascertaining the substance of Community rights

This chapter discusses the role of Article 234 EC in the enforcement of Community
law. The respective roles of EC] and of the referring court, and practice in the
UK courts will also be considered.

3.1 A step in the domestic proceedings

UK courts have shown willingness to adapt to Community methods of interpre-
tation?, yet, like other national courts, they have in applying Community law,
inevitably encountered problems concerning its interpretation and validity*.

The reference procedure enables a national court or tribunal, when
confronted with questions about the meaning of a provision of Community
law or questions relating to Community requirements concerning the effective
protection of Community rights, to stay its own proceedings and refer these
questions to the EC] in order to obtain an authoritative ruling on the law to be
applied or on how to apply it. The reference is an intermediate step in proceed-
ings which begin and end in the national court. Accordingly, the success of the
procedure depends primarily on national courts.

The procedure is based on a distinct separation of functions between
national courts on the one hand, and the ECJ on the other. It does not give the
EC]J jurisdiction to take cognisance of the facts of the case, or to criticise the
reasons for references; its jurisdiction is limited to the interpretation of the
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rules of Community law. The facts and the relevant rules of national law must
be established by the referring court which will decide the case by applying, to
the extent necessary, the interpretation of the relevant rules of Community law
provided by the EC]. In practice, this clear division of roles is difficult to observe.

An illustration of the difficulties involved is provided by the case of Arsenal
Football Club pic v M. Reed®. In that case Laddie ] considered he was not bound
to follow the ruling of the ECJ’, as in his view the EC]J has exceeded its juris-
diction. Laddie ] felt the need to remind the EC] that it was not exercising a
normal appellate function and so could not determine or reverse issues of fact.
On appeal, the Court of Appeal® confirmed that under the division of functions
foreseen by Article 234 it is for the national court alone to find the facts®. In the
end the ECJ] was not found by the Court of Appeal to have overstepped its juris-
diction although it had made findings of fact. Accordingly, the ECJ ruling was
applied by the Court of Appeal. Laddie ] was overruled, because he had failed to
consider the facts from the perspective of what constitutes the essential function
of a trademark right.

3.2 The different functions served by Article 234
3.2.1 Helping the development of the Community legal order

Article 234 EC serves various functions, It has allowed the Community legal
order to develop, as the scope and substance of Community obligations is often
explained and expanded upon in the enforcement process™. Thus, on the occa-
sion of a request for a preliminary ruling by the Chairman of the Industrial
Tribunal of Truro, it was established that the Equal Treatment Directive was

no longer “confined simply to discrimination based on sex™. The procedure
has also been instrumental in defining the outer limits of Article 28 EC, as the
Sunday-trading saga and Keck and Mithouard® illustrated. The importance of the
procedure and the role played by national courts in the development of Commu-
nity law can hardly be overstated. The twin pillars of Community Constitutional
law, direct effect and primacy, were laid down in Article 234 EC references in
the context of small-claims disputes; and so were leading judgments regarding
general principles of law.

Article 234 EC also guarantees the independence and autonomy of Commu-
nity law in so far as it prevents varying interpretations of the same provisions in
the different national courts, leading to different applications of the Treaties in
the Member States. To ensure uniformity in the interpretation and application
of Community law, establishing the ECJ as a supreme court of appeal would
have been desirable, but this was not politically acceptable as the Member States
did not want a court that could overrule their own supreme courts. The solution
was to provide for a system of co-operation between equals, the national judici-
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aries and the ECJ4. Uniform interpretation and application of Community law
are fundamental requirements in the Community. The establishment of a Court
of First Instance, in respect of actions requiring close examination of complex
facts, was intended to improve the judicial protection of individual interests, but
it was equally meant “to enable the Court of Justice to concentrate its activities
on its fundamental task of ensuring the uniform interpretation of Community
law” and thereby “maintain the quality and effectiveness of judicial review in the
Community legal order.”

3.2.2 Ensuring effective protection of Community based claims

CHAPTER 3 ASCERTAINING THE SUBSTANCE OF COMMUNITY RIGHTS

The procedure does not merely serve Community interests. Through Article 234

EC, individuals have gained access to direct legal protection of their Community

based claims, even if such protection is limited by the procedural and material

scope of the Article. However, if the wishes of the parties may occasionally play a

role in persuading the national judge to refer, and if in the UK the parties them-

selves are encouraged to agree upon the form of the questions and the material

to be placed before the EC]J, litigants have no Community right to have their case

referred to the ECJ; }
|
\

“Article 177 does not constitute a means of redress available to the parties to a case ‘
pending before a national court™s.

The procedure allows individuals to control and prevent possible violations of
Community law by the Member States. More fundamentally, Article 234 EC
allows some obstacles to the enforcement of Community obligations to be chal-
lenged. In the words of the Court:

“whilst it thus aims to avoid divergences in the interpretation of Community
law which national courts have to apply, it likewise tends to ensure this application
by making available to the national judge A MEANS OF ELIMINATING DIFFICUL-
TIES WHICH MAY BE OCCASIONED BY THE REQUIREMENT OF GIVING COMMUNITY
LAW ITS FULL EFFECT Within the framework of the judicial systems of the Member
States.™

The Factortame litigation provides an illustration of the different functions
served by Article 234 EC. The challenge of the Merchant Shipping Act 1988

gave rise to three separate sets of questions. One involved determining the scope
of Article 52, another concerned the extent of the obligations of a national court
to protect the interim position of litigants trying to ascertain putative Commu-
nity rights's, and the last one concerned the award of a remedy in damages®°.
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3.2.3 The private enforcement model is not subordinate to infringement
proceedings

Besides ensuring a correct and uniform interpretation and application of
Community law by national courts, Article 234 EC has strengthened the mecha-
nisms designed to secure Member States’ compliance with their Community
obligations:

“The vigilance of individuals to protect their rights amounts to an effective super-
vision in addition to the supervision entrusted by Articles 169 and 170 to the diligence
of the Commission and of the Member States®”,

The preliminary ruling procedure allows individuals to control and prevent
possible violations of Community Law by the Member States. A direct action
enables the Commission to force Member States to comply with their Commu-
nity obligations. Nonetheless, there remains differences in what can be achieved
in the context of a preliminary reference as opposed to a direct action®?, and it
does not always appear to be objectively justifiable.

3.2.3.1 Two different remedies

The two actions may co-exist, but they do not achieve the same results. Actions
brought by individuals in national courts and those brought by the Commission
under Article 226 are not mutually exclusive and the Court has been dealing,

at the same time, under the two procedures with the same course of action by

a Member State®. However, under Article 234 EC the Court has no jurisdic-
tion either to apply the Treaty to a specific case or to decide upon the validity of
a provision of domestic law in relation to the Treaty, as it would be possible for

it to do under Article 2264, The EC] cannot rule on issues of national law,
and it cannot rule on the compatibility of national law with Community law¢.
This disclaimer of jurisdiction is at times one of form rather than substance. By
contrast, in Article 226 proceedings, the target is often the national rule.

3.2.3.2 The national court remains free to make a reference

Another set of issues raised by the availability of the two actions concerns the
effect to be attached by a national court to a decision by the Commission to
discontinue infringement proceedings when the dispute before it involves the
same piece of Community legislation®”. Should the decision of the Commission
not to proceed beyond the administrative phase of an infringement procedure
have any bearing on the decision of the national court to make a reference?
The fact that the Commission discontinues infringement proceedings
againsta Member State concerninga piece of legislation has no effect on the
obligation upon a court of last instance of that Member State to refer to the

78




CHAPTER 3 ASCERTAINING THE SUBSTANCE OF COMMUNITY RIGHTS

Court of Justice a question of Community law in relation to the legislation
concerned.

A Commission decision to pursue or not to pursue infringement proceed-
ing has no bearings on litigation before a national court. This is because the
Commission does not have the power to determine conclusively, either by
reasoned opinion or by other statements of its attitude under that procedure,
the rights and duties of a Member State, or to give it guarantees concerning
the compatibility of a given line of conduct with the Treaty. As the ECJ recalled,
only it can determine the rights and duties of Member States and only it can
appraise their conduct. This reading of Articles 226 EC, 227 EC and 228 EC is
welcome. First, that is because it is clear that it is for the Court rather than for
the Commission to state authoritatively what the law is. Secondly, it offers the
advantage of allowing breaches of Community law to be unveiled even where the
Commission has decided not to proceed to the judicial phase, as indeed the way
in which the Commission exercises its discretion under Article 226 EC is not
beyond criticism.

3.3 What can go wrong

The EC] still has an open-door policy: it encourages references and reformulates
inadequate questions. Still, it now takes special care to ensure that the procedure
is not employed for purposes not intended by the Treaties. The ECJ may declare
a reference inadmissible, either because the referring body lacks power to refer,
or because the question cannot be considered as acceptable.

Can one identify a type of court from which questions are accepted? Are
there particular types of questions which are refused?

3.3.1 Some bodies do not have jurisdiction to refer

Article 234 confers jurisdiction on any ‘court’ or ‘tribunal’. The concept does not
refer to the internal law of the Member States. The fact that national law does
not recognise a body as a ‘court’ or ‘tribunal’ within the meaning of Article 234
is irrelevant®®. Conversely, the fact that national law does so recognise is not
conclusive*s. The EC]J has defined the terms court or tribunal for the purpose of
Article 234 by specifying the criteria a qualifying forum must satisfy. The body
must be established by law, have a permanent jurisdiction, be bound by rules of
adversary procedure and be required to give a ruling, in complete independence,
in proceedings intended to result in a judicial decision. The requirement of inde-
pendence seems of particular importance, although it “should be interpreted
more rigorously™° — a comment made & propos the admissibility of preliminary
rulings from administrative authorities®.

Administratives* or disciplinary3 tribunals, a professional body appeals
committee** and a board supervising the procedures for the award of public
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contracts® have been held to constitute a court or tribunal; but a public prosecu-
tor or a private arbitrator® do not qualify and neither does a Director of Direct
Taxes and Excise Duties 37:

“The concept of a Court or tribunal within the meaning of Article 177 of the
Treaty is a concept of Community law which, by its very nature can only mean an
authority acting as a third party in relation to the authority adopting the decision
under appeal.”

In Member States where, in the resolution of taxation matters, an administrative
stage precedes the judicial phase, this delays the possibility for tax payers to have
a preliminary question referred to the ECJ8.

Likewise, the decision not to allow private arbitrators to refer questions to
the ECJ* creates additional delay for litigants. National courts in their role of
supervisors of arbitration proceedings have a duty to ensure the observance of
Community law and to refer. In England, the Court of Appeal was prepared to
adopt a different approach when dealing with an application for leave to appeal
against an arbitration award in Bulk Oil v. Sun#. This can in fact be seen as an
application in anticipation of the ECJ position as now established in Ecossuisse.
This judgment established that as a result of the arbitrator’s inability to request
preliminary rulings on questions of Community law, it is up to the national
courts exercising their powers of supervision and review over arbitral proceed-
ings and awards to examine questions of Community law and if necessary to
make reference to the ECJ. Thus, in Ecossuisse, while the EC]J recalled that:

“ an arbitration tribunal constituted pursuant to an agreement between the
parties is not a ‘court or tribunal of a Member State’ within the meaning of Article
177 of the Treaty since the parties are under no obligation, in law or in fact, to refer
their disputes to arbitration and the public authorities of the Member State concerned
are not involved in the decision to opt for arbitration nor required to intervene of their
own accord in the proceedings before the arbitrator.”

The ECJ also considered that, given that arbitrators, unlike national courts and
tribunals, are not in a position to request a preliminary ruling on questions of
interpretation of Community law, it is manifestly in the interest of the Commu-
nity legal order that, in order to forestall differences of interpretation, every
Community provision should be given a uniform interpretation, irrespective of
the circumstances in which it is to be applied. Accordingly, questions concern-
ing the interpretation of the prohibition laid down in Article 81(1) of the Treaty
should be open to examination by national courts when asked to determine the
validity of an arbitration award, and it should be possible for those questions to
be referred, if necessary, to the Court of Justice for a preliminary ruling.
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3.3.2 Some questions are inadmissible

National courts alone have a direct knowledge of the facts of the case, hence they
are in the best position to appreciate, with full knowledge of the matter before
them, the necessity for preliminary rulings to enable them to give judgment+
So, where the referring court has duly translated a Community law point into

a question of interpretation, the Court is in principle bound to give a ruling.
There are a number of limits to this principle:

1) the Court cannot answer questions relating to the validity of national law,
although it has often extracted from questions imperfectly formulated
those which alone pertain to the interpretation of the Treaty;

2)the Court refuses to answer ‘hypothetical questions*?, or entertain “fictive
litigation’, although in the context of questions regarding the validity of
Community legislation it has entertained actions which have been consid-
ered as being hypothetical in nature, since the Community legislation
involved was not yet in force®.

In addition, the Court has shown a greater willingness to examine the relevance
of questions submitted to it+, particularly when submitted by inferior national
courts#, So, whilst in theory, the ECJ has no jurisdiction relating to the facts
of the case, in practice, closer examination of the conditions in which cases are
referred to it, has, on occasion, appeared necessary in the light of some abuse of
the procedure.

The Court’s willingness to co-operate with national courts remains the rule
as evidenced by Enderby*:

“Article 177 provides the framework for close cooperation between national courts
and the Court of Justice, based on a division of responsibilities between them. Within
that framework, it is SOLELY FOR THE NATIONAL COURT before which the dispute has
been brought, and which must assume the responsibility for the subsequent judicial
decision, to determine in the light of the particular circumstances of each case both
THE NEED FOR A PRELIMINARY RULING in order to enable it to deliver judgment and
the RELEVANCE OF THE QUESTION which it submits to the Court. Accordingly, where
the national court’s request concerns the interpretation of a provision of Commu-
nity law, the Court is bound to reply to it, unless it is being asked to rule on a purely
hypothetical general problem without having available the information as to fact or
law necessary to enable it to give a useful reply to the questions referred. In this case,
the Court of Appeal, like the tribunals which heard the case below, decided in accord-
ance with the British legislation and with the agreement of the parties to examine the
question of the objective justification of the difference in pay before that of the equiva-
lence of the jobs in issue, which may require more complex investigation. It is for that
reason that the preliminary questions were based on the assumption that those jobs
were of equal value. [...] Where, as here, the Court receives a request for interpretation
of Community law which is NOT MANIFESTLY UNRELATED TO THE REALITY OR THE
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SUBJECT-MATTER OF THE MAIN PROCEEDINGS, it must reply to that request and is not
required to consider the validity of a hypothesis which it is for the referring court to
verify subsequently if that should prove to be necessary?.”

Leclerc Siplec®® also clarified the Court’s jurisdiction and role under Article 234.
Since it has no jurisdiction to give an advisory opinion on general or hypotheti-
cal questions of law, examination of the conditions in which the case had been
referred may in certain circumstances be necessary in order to determine
whether the reference is admissible. Requests for preliminary rulings have been
declared inadmissible where Article 234 was used as a ‘procedural device*sor

an ‘artificial expedient’ by parties who engage in contrived litigation in order
to obtain a finding that some provisions of national legislation are contrary to
Community laws'. Still, the fact that the parties to the main proceedings are in
agreement as to the result to be obtained makes the dispute no less real.

The EC]J has also declined jurisdiction to give a preliminary ruling on a
question raijsed before a national court where the interpretation of Community law
has no connection whatever with the circumstances or purpose of the main proceed-
ingss,

3.3.2.1 The viability of the system commands some restraints

So, the Court has demonstrated a willingness to determine the limits of its juris-
diction. Some control over the many requests for a preliminary ruling submitted
is at any rate required to secure the viability of the procedure. The ECJ itself 5*
acknowledged the practical problems which beset the present system, namely its
increasing workload and the time which can elapse before a ruling is obtained.
In May 1999 it published a report on “The future of the Judicial System of the
EU” where it highlighted the “dangerous trend towards a structural imbalance
between the volume of incoming casess* and the capacity of the instruction to
dispose of them.” It warned clearly that without adoption of measures, “the new
areas of jurisdiction’s will inevitably result in delays on a scale which cannot be
reconciled with an acceptable level of judicial protection in the Union”. It also
warned that “it would no longer be able to apply to cases the thorough considera-
tion necessary for it to give a useful reply to the questions referred.”

Therefore it is suggested that the insignificant percentage of cases where the
ECJ declined jurisdiction should be treated as “a small price to pay for optimis-
ing the Court’s resources™®. Furthermore, from a UK perspective, the EC]
capacity to limit the use of Article 234 EC is unimportant. Only one reference
from the UK courts has, to date, been declared inadmissible¥, being a case
where the EC] was invited to construe Community law outside its Commu-
nity field of application. The applicant bank had started an action in England
for the repayment of sums paid to the City of Glasgow pursuant to a contract
subsequently rescinded. A statute broadly taking over the solutions adopted in
the Brussels Convention governs conflicts of jurisdiction between the courts of
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England and Scotland. Glasgow City Council considered that the Scottish courts
had jurisdiction, and the Court of Appeal sought preliminary rulings on the
interpretation of the statute from the ECJ to determine restitution actions in the
context of the Brussels Convention. The ECJ declared the reference inadmissible
as the Brussels Convention itself was not applicable in the circumstances of the
case, even if conflicts of jurisdiction between the English and Scottish courts
were governed by rules inspired by it. Regardless, the House of Lords held that
full regard should be had to decisions of the EC] interpreting the Conventionss*.

The EC]J has issued a note for guidance on references by national courts for
preliminary rulingss® which openly invites them to exercise a greater measure
of self-restraint. It contains “practical information which, in the light of experi-
ence in applying the preliminary ruling procedure, may help prevent the kind
of difficulties the Court has sometimes encountered.” It might be helpful if the
EC]J or the Commission could ascertain whether litigants or national courts have
found these guidelines useful and whether they have had any impact in curbing
the number of unnecessary references.

The success of the procedure rests largely on the willingness of national
courts to co-operate. National courts must make the reference and accept and
apply the judgment of the Court. Even so, the victory can be a Pyrrhic one when
interim relief was not forthcoming®°.

3.4 The national courts as main players

National courts too may be tempted to limit recourse to Article 234. One must
distinguish between courts with a power and those with a duty to refer. But,
before examining how UK courts have exercised their discretion or discharged
their obligation, let us briefly examine the distinction.

Reference to the ECJ is mandatory if the court is one “against whose deci-
sions there is no judicial remedy under national law”. This appears straight-
forward. Still, the question of which courts are required to ask for a prelimi-
nary ruling and which have the option has in fact been the subject of some
controversy in the UK. This is rather odd given that the text of Article 234 EC
is unequivocal. It suggests that the obligation extends not only to those courts
which are never subject to appeal, but also to those courts whose decisions in the
cases in question are no longer subject to appeal. In other words, not only are
the highest courts of each Member State under an obligation to refer, but so are
any courts in a case from which no appeal lies. This raises an issue of particular
relevance in the UK®, where there is no systematic right of appeal, but rather a
system by which an appeal court may be asked for and may grant or refuse ‘leave
to appeal’ against not only interlocutory but also final judgments. Should a court
with a power to grant or refuse leave to appeal be treated as a final court? In
Pharmaceutical Society® the Court of Appeal — although it did make a reference
- did not think so:
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“a court or tribunal below the House of Lords can only fall within the last para-
graph where there is no possibility of any further appeal from it . There is a judicial
remedy against a decision of this court by applying for leave to this court and then to
the House of Lords itself if necessary.”

In Chiron v. Murex  the appellant argued that the Court of Appeal fell within
Article 234(3) EC on the ground that leave to appeal to the House of Lords had
been refused and that, therefore, the Court of Appeal was the court of last resort.
The Court of Appeal declined to refer, first, on the ground that, as it had already
given judgment, it was no longer acting in a capacity which enabled it to resolve
the dispute. Moreover, it stated that the right to petition the House of Lords

for leave to appeal was a judicial remedy, which entailed that it, the Court of
Appeal, could never fall within Article 234(3) EC. This reasoning was explicitly
confirmed in Trent Taverns v. Sykes®.

In England, in criminal matters, there can be no appeal to the House of
Lords unless a point of law is certified for consideration by the House of Lords.
Further, there is no appeal against the refusal of the Court to certify a point of
law. Although in Magnavision® it was accepted that “[...] by refusing to certify a
point of law we have turned ourselves into a court of final decision”, the Divi-
sional Court refused to make a reference. Likewise, in Hagen v. Moretti %, Buck-
ley L.J accepted that the ultimate court of appeal “is either this court if leave to
appeal to the House of Lords is not obtainable, or the House of Lords.”

Accordingly, “parties seeking a reference in these circumstances must
ensure that the court be asked during argument to proceed on the basis that if it
is minded to refuse leave to appeal to the House of Lords, it must approach the
question of a preliminary ruling on the basis that it is already a final court®””, or
that it should give leave, which in practice would be done®®.

This advice holds true notwithstanding the judgment of the ECJ in Lyck-
eskog®. In Lyckeskog , the EC] had to consider whether a national court or
tribunal whose decisions may be the subject of appeal only after a declaration
of admissibility has been issued must be considered to be a court or tribunal
against whose decisions there is no judicial remedy under national law within
the meaning of Article 234 (3) EC. The EC] established through an inquiry
with the referring court that, should a question arise as to the interpretation or
validity of a rule of Community law, the supreme court will be under an obliga-
tion, pursuant to the third paragraph of Article 234 EC, to refer a question to
the Court of Justice for a preliminary ruling either at the stage of the examina-
tion of admissibility or at a later stage. Accordingly, the EC]J ruled that decisions
of a national appellate court which can be challenged by the parties before a
supreme court are not decisions of a ‘court or tribunal of a Member State against
whose decisions there is no judicial remedy under national law’ within the
meaning of Article 234 EC.
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3.4.1 Discretionary jurisdiction

The attitude of inferior courts is particularly important. They can avoid the
costly and cumbersome procedure involved in pursuing an action through to the
final court:

“the Court of Justice in Luxembourg is in a far better position to reach a decision
which is COMMUNAUTAIRE than this court, ... an immediate reference will obviously
save considerable time and costs”.

Yet, inferior courts may be disinclined to make references; alternatively their
decision to refer may be the subject of an appeal to a superior court.

3.4.1.1 A matter for the court hearing the case

The discretion to refer is a matter for the national court alone: “a court has an
unfettered discretion to refer if it considers that a decision on the question is
necessary in order to enable it to give judgement””’. The Court of Appeal has
indicated that discretion means it is for it to decide whether a preliminary ruling
is necessary to enable it to give judgment; and not that a ruling from the EC]J is
necessary to enable it to reach a decision on the question.

In Bulmer v. Bollinger™* Lord Denning set out guidelines. In his view, a
reference was only “necessary” if: the point of reference was conclusive for the
outcome of the case; the ECJ] had not already given judgment on the question;
the matter was not considered to be reasonably clear and free from doubt and the
facts had been decided. Further, the court contemplating a reference was to exer-
cise its discretion only after considering: the delay in obtaining a ruling?, the
need to avoid overloading the EC]J, the wishes of the parties and the expenses of
obtaining a ruling. Finally, he reminded English courts that it would be prefer-
able if English judges decided the point themselves, but that if a reference was to
be made, they should formulate questions clearly — another reason for ascertain-
ing the facts first.

Denning’s guidelines had some influence: they seemed to discourage the
use of the procedure. They were reviewed in Samex?* and from then on a more
communautaire approach prevailed. The “aberrant interpretation”’s of the notion
of quantitative restrictions and the ensuing results might also explain the
change in the attitude of, at least, the English judiciary. Lord Diplock in Henn
and Darby’® observed:

“it serves as @ TIMELY WARNING to English judges not to be too ready to hold

that because the meaning of the English text (which is one of six of equal authority”’)
seems plain to them no question of interpretation can be involved.”
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The national court has also complete discretion as to the timing of the refer-
ence and the ECJ confirmed that the considerations of procedural organisation
and efficiency dictating timing had to be weighed by the national courts?®. Such
timing has varied.

In England, requests for a preliminary ruling have been made in inter-
locutory proceedings?s, and on the grant of leave to apply for judicial review?®®.
However, Lord Denning’s requirement that the relevant facts be established has
generally been observed. In Lord Bethell v. Sabena® it was held that:

“until all the facts have been investigated, it is impossible to frame a question
which will ensure that the court is provided with real assistance.”

and in Hagen v. Moretti®*;

“for a court to know which are the right questions to formulate, it is most impor-
tant that all the relevant facts be established”.

In Scotland, guidelines were given by Lord Cameron®:

“a reference to the European Court can competently be made when it appears it
may be necessary to do so at any appropriate stage of a litigation. Having regard,
however, to our Scottish system of pleading, I would not normally be persuaded that
such a necessity, with whatever degree of urgency that word may be interpreted,
should be held to arise until the pleadings have been adjusted and the real question in
dispute focused on the pleadings. I am fortified in this view of the matter by reference
to the judgment of Lord Denning in the case of BULMER v. BOLLINGER. In particular,
I should find it difficult to make such a reference where preliminary issues of title,
competency and relevancy remain unresolved”.

The advice that the facts should always be decided first before any question
of a preliminary ruling arises has not always been found entirely sound, on
the ground that a national court may not be able to evaluate the relevance of a
particular fact until the point of Community law has been resolved?+. Besides, in
practice, when the referring national court had not determined all the relevant
findings in fact, the Court tended to offer a very general interpretation leav-
ing the national court to deal with further procedure®. Further, where the
interpretation required depended upon determination of facts as well as law,
and although the fact finding powers lies principally with the national courts
making the reference, the EC] has on occasion shown itself willing to admit or
call for evidence®® to explain the background or complete the facts as stated in
the order for reference so as to enable it to understand the question better.

At present, given the Court’s emphasis on its need to have a clear under-
standing of the factual and legal context® of the proceedings, ascertainment
of the facts seems advisable. It also seems prudent given that the Court has,
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albeit on recent and rare occasions, declared the reference inadmissible when
the description of the legal and factual background of the case has been found
inadequate®. Finally, one must be aware that the preliminary ruling procedure
is ill-suited to the process of fact finding®.

3.4.1.2 Appeal against a decision to refer

As a matter of Community law, the national court’s discretion to refer cannot be
fettered by decisions of superior courts®®. In this way, Article 234 EC can alter
the powers and rules of procedure of national courtss". It was observed that

“there can be no doubt that any court or tribunal has the right at all times to refer
a question of interpretation to the Court of Justice under Article 177. But it is much
more difficult to decide whether a national court which, by virtue of its national law,
is no longer able to give a ruling on a question, is given back the right to do so by
Article 177 of the EEC Treaty™.

Such analysis overlooks the fact that, when giving effect to Community law,
national judges act as Community judges. Accordingly national judicial proce-
dures, conventions codes or practices may have to be set aside, an area which
nowadays ought to be free from difficulty®, but is nots+.

Rheinmiihlen also establishes that inferior courts in a Member State cannot
be bound on a question of Community law by any decision of their superior
courts, unless the higher court has itself obtained a ruling from the EC]J on this
very issue. A UK court therefore must remain free to refer notwithstanding the
existence of what would ordinarily be the binding authority of a superior UK
court on the point.

Given that it was established that, as a matter of Community law, the discre-
tion of national courts should not be interfered with, some Member States took
steps to prevent appeals against decisions by lower courts to referss. By contrast,
in other Member States decisions to refer have been questioned?®. In the UK,
this has been rare. In England, the Court of Appeal has set aside an order of the
Divisional Court making a reference?’, but only because it was completely satis-
fied that it could resolve the Community law issue involved.

“I understand the correct approach in principle of a national court (other than a
final court of appeal) to be quite clear, if the facts have been found and the Commu-
nity law issue is critical to the Courts’ final decision, the appropriate course is to
refer unless the national court can with complete confidence resolve the issue itself. In
considering whether it can with COMPLETE CONFIDENCE resolve the issue itself, the
national court must be mindful of the differences between national and Community
legislation, of the pitfalls which face a national court venturing into what may be an
unfamiliar field, of the need for uniform interpretation throughout the Community
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and of the great advantages enjoyed by the Court of Justice in construing Community
instruments.™®

This is a welcome decision. National judges have been invited and encouraged
for years to become and behave like Community judges. It is therefore hardly
surprising that their familiarity with Community matters would grow and
that, as a result, their confidence should increase®s. As a matter of fact, reli-
ance on the increased and increasing maturity of national courts is essential to
the Community legal system. National courts must not only act as Community
courts, they must be able to fulfil that role for the most part on their own. This
judgment is helpful in providing guidance as to when a national court should
feel confident it can resolve Community law issues itself,

The Court of Appeal also gave judgment™° on an appeal against a decision to
make a reference for a preliminary ruling. In a case concerning parallel imports
of pharmaceutical products, the High Court considered it necessary to refer a
series of questions to the Court of Justice for a preliminary ruling. That Court
had already rejected the application by a number of the parties for leave to appeal
against the decision making the reference. Those parties subsequently applied
to the Court of Appeal for leave to appeal. The Court of Appeal, while accepting
that the appellants’ arguments on the interpretation of the law at issue in the
main case might be correct, rejected the appeal, stating that the High Court was
right to consider that the questions arising in the case before it were not clear
and that the matter should be referred to the Court of Justice, either through the
High Court itself or through another court. Furthermore, the Court of Appeal
took the view that, even if leave to appeal had been given, it was most unlikely
that that court would conclude that the reply to the questions raised was so
obvious that no reference for a preliminary ruling was necessary. Lastly, it added
that a decision to make a reference to the Court of Justice should not be adopted
until the national procedure had reached a stage enabling the national court to
specify the factual and legal framework of the questions to be submitted. The
Court of Appeal considered that that stage had been reached after the High
Court had given judgment after setting out the facts of the case. The Court of
Appeal declared that it was not bound to intervene in the High Court’s exercise
of its discretion unless that court had failed to take account of a matter of which
it should have taken account, or else it took into account matters that were not
material or unless its decision was manifestly wrong. That was not the case
with the judgment of the High Court at issue. The Court of Appeal therefore
rejected the appeal. In other words, the Court of Appeal would not, save excep-
tional circumstances, interfere with a decision to refer. It is suggested that from
a Community perspective the exceptional circumstances envisaged by the Court
of Appeal are not problematic.
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In Scotland, the High Court*' was satisfied it had jurisdiction to hear
an appeal against a decision of a judge of first instance to seek a preliminary
ruling, but decided it would not be justified in interfering with the exercise of
the Sheriff’s discretion to refer unless it were thought that the decision of the
Sheriff was plainly wrong. Generally the court only ensures that questions are
properly framed rather than interfering with the decision to refer. Where an
Article 234 reference is pending in another case, the outcome of which may be
relevant to other domestic proceedings, it may then be possible to obtain a stay
of proceedings until it has been heard™>.

Finally it is important to note that Article 68(1) EC has removed the right
of appellate courts to refer cases on the interpretation of any act adopted under
Title IV EC. This has been held to constitute an unfortunate loss of judicial
protection for people domiciled in Member States bound by the Brussels I Regu-
lation™-.

3.4.2 Courts with an obligation to refer

The particular objective of the obligation to refer for courts against whose
decisions there is no judicial remedy under national law is to prevent a body of
national case law not in accord with the rules of Community law from coming
into existence in any Member State'*s. This too is an area which nowadays
should be free from difficulty, but is not. The ECJ has recently explained again'®
why the obligation to refer should be complied with.

According to case-law that is well established, that obligation to refer is based
on co-operation, with a view to ensuring the proper application and uniform
interpretation of Community law in all the Member States, between national
courts, in their capacity as courts responsible for the application of Community
law, and the Court of Justice; and it is particularly designed to prevent a body of
national case-law that is not in accordance with the rules of Community law from
being established in any Member State (emphasis added)

3.4.2.1 Is Cilfit still good law?

The obligation laid down in Article 234(3) is not absolute. The authority of an
interpretation under Article 234 already given by the EC], especially on a materi-
ally identical question, may relieve a national court against whose decisions
there is no judicial remedy from its obligation to make a reference”. In addi-
tion, Cilfit°® established that there is no obligation to refer,

“where previous decisions of the Court have already dealt with the point of law
in question, irrespective of the nature of the proceedings which led to those decisions,
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even though the questions at issue are not strictly identical ... or where the correct
application of Community law may be so obvious as to leave no scope for any reason-
able doubt as to the manner in which the question raised is to be resolved”.

At the same time, however, the ECJ] reminded national courts that they should
consider carefully before deciding points of Community law on their own, given

“.the specific characteristics of Community law, the particular difficulties to
which its interpretation gives rise and the risk of divergences in judicial decisions
within the Community”,

Accordingly Cilfit appears a rather ambiguous limitation of the obligation to
refer'®s:

“the real strategy of CILFIT was not to incorporate an ACTE CLAIR concept into
Community law. It is to call the national judiciaries to circumspection when they are
faced with problems of interpretation and application of Community law.”

Today, the strict requirements laid down in Cilfit need reconsidered. Advocate
General Jacobs remarked that they were designed at a time when national
supreme courts were defiant of the authority of the EC], a situation which has
changed. If today, occasionally, final courts still fail to refer, and even adopt a
wrong interpretation of Community law, this reality is insufficient to warrant a
strict interpretation of the obligation to refer.

“It seems to me however disproportionate to base a general theory of Article 177 on
isolated instances of what might amount to its improper application. Such a theory
will in any event not resolve the problem if the national court is deliberately taking a
different view. That theory would require the application of a sledge hammer without
cracking the nut.™e°

3.4.2.2 No defiance in the UK courts

In the UK, in spite of some refusals to refer, there has never been an estab-
lished pattern of defiance of the authority of the ECJ unlike the situation with
the French Conseil d’Etat™. The UK courts’ reasons for a refusal to refer have
varied. Sometimes they explained that no referral was made to seek interpreta-
tion as none was required. Thus, in Finnegan'?, the House of Lords found that
since UK, rather than EC law governed the case, the court best placed to provide
an interpretation was a UK court and not the ECJ. In R v. London Boroughs
Transport Council ex parte Freight Transport Associations Ltd, the House of Lords
held that “no plausible grounds were advanced for a reference to the EC]™s. In
a criminal matter, the High Court found that it was not under any obligation to
refer, because it did not require an interpretation+ . Indeed, in the light of the
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fact that final judgment had already been given, the court was functus officio
and the case was no longer ‘pending’ within the meaning of Article 234 (4).™
Finally no question of interpretation can arise where the meaning of a Commu-
nity provision is clear. In spite of isolated resorts "¢ to the doctrine of acte clair,
both in Scotland and in England, overall*7, the UK courts seem to be aware they
should hesitate before reaching the conclusion that the matter is clear"® and
seem to be fully aware of the full implications of Cilfit, since they have stated
that there is an obligation to refer where there is a reasonable doubt as to the
interpretation of the provision"s.

In the UK, a deliberate refusal by a court of final appeal to comply with its
obligation to refer could potentially be open to a challenge. With the entry into
force of the Human Rights Act 1998, it is now open to a party to argue that a
refusal to refer violates the right to effective judicial protection and that accord-
ingly a remedy be provided under national law. An analogy could be drawn with
the German experience where a refusal to comply with an obligation to refer has
been treated as arbitrary and as constituting a violation of a fundamental right.
The German Constitutional Court provided a remedy under national law when
a German court unreasonably refused to refer a case to the ECJ. It held that no
one should be removed from the jurisdiction of their lawful judge®°, who in
matters of Community law is the ECJ.

3.4.3 Interpreting and Applying the Court’s ruling

The ruling of the ECJ is binding on the referring court’*' and the operative part
of the judgment should always be interpreted in the light of the reasoning that
precedes it.2

Occasionally, the temporal effect of preliminary rulings has given rise to
difficulties. The basic rule is that the interpretation which the ECJ gives to a rule
of Community law clarifies and defines where necessary the meaning and scope
of that rule

“as it must be or ought to have been understood and applied from the time of
its coming into force. It follows that the rule as thus interpreted may, and must, be
applied by the courts even to legal relationships arising and established before the
judgment ruling on the request for interpretation, provided that in other respects the
conditions enabling an action relating to the application of that rule to be brought
before the courts having jurisdiction, are satisfied.” '

Exceptionally*>4, the EC] may,
“in application of the general principle of legal certainty inherent in the Commu-

nity legal order and in taking account of the serious effects which its judgment might
have, as regards the past, on legal relationships established in good faith, be moved to
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restrict for any person concerned the opportunity of relying upon the provision as thus
interpreted with a view to calling in question those legal relationships”.

Therefore the EC]J only has the power to limit the temporal effect of a ruling's,
although it may be — and has been - asked to reconsider the question of a
temporal effect. Thus, in Barber, given “overriding considerations of legal
certainty” and the need not to “upset retroactively the financial balance of many
contracted-out pension schemes”, the EC] decided that the direct effect of Arti-
cle 141 EC

“may not be relied upon in order to claim entitlement to a pension with effect
from a date prior to that of this judgment, except in the case of workers or those claim-
ing under them who have before that date initiated legal proceedings or raised an
equivalent claim under the applicable national law,”26

The ways in which national rules governing time limits for lodging a claim may
also limit the temporal effect of a preliminary ruling will be explored later?.

If interpretation and application can theoretically be distinguished, and if
the ECJ has been careful to redraft questions relating to the validity of national
law, national courts often have little choice in applying the Court’s ruling. As
both the major and minor premises are already fixed, national courts have only
to pull the trigger, for the aim has already been taken™*. The blurring of the
line between interpretation and application has been typified as just one of the
manifestation of the transformation of the relationship between equals into the
judicial hierarchy characteristic of judicial systems in federal systems™s.

3.5 The practice
3.5.1 Some figures

Annexes to the Annual Reports on Monitoring the Application of Community
Law contain comments on the Application of Community Law by national
courts’°. The following tables are extracted from the 18th Annual Report which
highlights that preliminary rulings for that year represented 44,5% of all cases
brought before the EC]J.

Number of references in the UK 1990-2000

1990 1991 11992 11993 | 1994 | 1995 1996 |1997 ]1998 |1999 | 2000
12 13 15 12 24 20 2 18 24 22 26

In 19961 UK courts made 21 references, 3 of which originated in the House
of Lords. In 2000 4 emanated from the Court of Appeal treated as court of last
instance, a pattern consistent with that observed in other Member States and
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consistent with practice in recent years as evidenced by the breakdown of all UK
references by year and type of court*, Research carried out by the Research and
Documentation Department of the ECJ did not show any cases in the UK where
decisions against which there was no appeal were taken without a reference for
a preliminary ruling even though they turned on a point of Community law
whose interpretation was less than perfectly obvious™. No indication was given
as to whether these statistics took account of the leave of appeal issue.

The research appears to be carried out by the Commission on the basis of
data compiled by the Research and Documentation Directorate and Computing
Division of the Court of Justice. The Research concentrated on the following
questions:

1. (i) Were there cases where decisions against which there was no appeal
were taken without a reference for a preliminary ruling even though
they turned on a point of Community law whose interpretation was less
than perfectly obvious?

(ii) Were there any other decisions regarding preliminary rulings that
merit attention?

2. Were there cases where courts, contrary to the rule in Case 314/85
Foto-Frost, declared an act of a Community institution to be invalid?

3. Were there any decisions that were noteworthy as setting good or bad
examples?

4. Were there any decisions that applied the rulings given in Francovich,
Factortame and Brasserie du Pécheur?

The criteria used in the selection of these topics are not explained. Furthermore,
the responses to question 3 — noteworthy decisions setting good or bad exam-
ples — are given without any indication of the category in which they fall, nor
any indication of the reasons why the Commission considers these decisions
ought to be regarded as good or bad examples. Accordingly, the usefulness of
such research remains unclear. It is suggested that the ECJ and the Commis-
sion together with national courts and academia should reflect on the types of
information which should be gathered and analysed.

The breakdown by jurisdiction is as follows. In England, towards the end of
1995, the Court of Appeal had referred an aggregate of thirty cases, whilst the
House of Lords had only made seventeen referrals, 34% of referrals from the
UK emanate from the High Court of Justice (seventy nine referrals)+. Scotland
has one of the lowest number of references per capita of any jurisdiction in the
Union, and made no reference in the first ten years of UK membership. The
subject matter of cases referred by UK courts break down as follows: questions
concerning labour law come first, mainly from the area of equal pay and equal
treatment, then agriculture and fisheries, then questions relating to free move-
ment of goods and questions on Social Security. On one view therefore, UK
courts make reference in order to ascertain the requirements of Community law
principally in areas where it applies to purely internal matters.
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3.5.2 Conlflicting views on the success of the procedure in the UK.

In the context of preliminary rulings, both Member States — including third
party Member States — and Community institutions have the option of inter-
vening and making observations to the ECJ. The UK Government intervened
in nearly 80% of cases coming from UK courts, a figure which no other
Government matches, an indication that “not only the courts of the UK but
also its Government takes a strong interest in European Law™3. Extra-judi-

cial comments view from Luxembourg judges have been very positive. They
included the facts that Courts in the UK have been very willing to make refer-
ences and have loyally complied with preliminary judgments; that references
from UK courts make good reading and are nearly always well-reasoned; that the
case-law of the EC] appears ascertained and the problems clearly identified, and
that they nearly always raised substantial points of interpretation.

This view is to be contrasted with that of a counsel to the Equal Oppor-
tunities Commission who, after 12 years of UK membership, wrote: “we see
Community law through a glass, darkly”. In his view, the experience of the
parties — especially applicant employees - at first sight a success story”, as
all but one of the applicants had succeeded in their claims, could upon closer
analysis give cause for concern. Substantial legal costs had been incurred with-
out establishing clear and coherent principles of Community law; interpreting
and applying the Court’s decisions had been difficult; there had been very long
delays in obtaining a reference or a decision under Article 234; and parties and
national courts had become more reluctant to seek or to order references.

Years later the same mixed conclusions could be drawn: if English courts
have referred many important cases for the development of Community Consti-
tutional law, inter alia, van Duyn™, Johnston's®, Marshall I and II?, the litigant’s
perspective is rather more disappointing. Typically, an important case such as
Johnston was also a Pyrrhic victory for Mrs Johnston for “her continuing loss and
damage had, by the date of the reference, exceeded the maximum amount of
compensation which was - then'+- recoverable under national law.” Without the
assistance of the Equal Opportunities Commission, the Marshall saga could not
have been financed.

3.6 Conclusion

The opportunity of a dialogue between the EC] and the national courts is impor-
tant for a number of reasons, not least because in a number of circumstances,
Article 234 provides the only possibility of a remedy for victims of breaches of
Community law. Yet, the procedure suffers weaknesses. Some are identifiable at
the EC]J level'#, others are the responsibility of national courts, and others, like
delays in obtaining a reference, can be attributed to both sides. The ECJ is the
victim of its own success'. In the UK, the significant delays in making refer-
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ences have been caused by a variety of contributory factors. These included the
refusal of an inferior court to refer, the time needed by the parties to agree the
relevant facts or questions of interpretation, and the delays involved where leave
to appeal was sought against a decision to refer.

Methods need to be devised to limit the Court’s jurisdiction and various
practical suggestions have been floated'ss. Some are directed at the EC] and
others at national courts. Some are quite radical and would involve a reform of
the Treaty; others are most cosmetic. The proposals include confining the power
to refer to national courts of higher level, codifying the EC] case law regarding
admissibility of preliminary rulings, encouraging national courts to propose
their own answers to the questions they pose, reminding national courts of the
need to set out clearly the factual and legal context, simplifying the EC]J proce-
dure so as to allow the EC]J to give its ruling by reasoned order only where the
question submitted is manifestly identical to a question on which the court has
already ruled, introducing a filtering system to enable the EC]J to decide which
of the questions referred really need to be answered because they are questions
which are fundamental to the uniformity and development of the case law and
creating in each Member State decentralised judicial bodies responsible for deal-
ing with references for preliminary rulings from courts within their jurisdic-
tion, together with a power for these bodies to make reference to the EC]J. As
has been shown, some of the practical solutions already apply de facto in the
UK, where the courts have exercised with definite maturity their functions as
Community courts of general jurisdiction.

At Nice, while Article 234 EC was left untouched, it is worth noting that
Article 225(3) EC was changed to provide that the CFI shall have jurisdiction to
hear and determine questions referred for a preliminary ruling under Article
234 EC in specific areas to be determined at a later stage in the Statute of the
Court of Justice. It is important to note that the CFI where it considers that the
case requires a decision of principle likely to affect the unity or consistency of
Community law may refer the case to the EC]. Declaration 14 on Article 225 of
the EC Treaty further provides that the practical application of these new provi-
sions be reviewed. More importantly the EC]J will be allowed to establish its own
rules of procedure which will only require approval by the Council by qualified
majority. The ECJ has also been granted additional resources, although these are
not thought to be commensurate to the task at hand.

There is a serious weakness of the preliminary ruling, however, which
needs to be addressed by the EC] itself rather than through Treaty reform. The
procedure has become ‘diluted’. Examples of such dilution can be found in many
areas, from free movement of goods — where the ECJ ended up blaming the trad-
ers! to sex discrimination or the case law on remedies. With regard to the latter,
it is clear that more and more specific questions are being sent by the national
courts. In turn the ECJ is subjecting national rules to a close and detailed
scrutiny. This is bad for two reasons. First, this is the function of the national
court under the division of labour organised by the Treaty. Secondly, it does not
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in any way serve the purpose of the procedure in so far as the ruling can only be
understood in the light of the specific circumstances of that case. This in turn
generates more case law. It is important that the review in abstract is done by the
EC]J while specific review is for the national court.

The procedure might work better if the ECJ was “able to decide questions
referred under Article 234 in a manner which enables Community law to
develop on the basis of intelligible and rational principles™+4. Redrafting of the
questions by the ECJ has sometimes led the Court to apply Community law to
the facts of the case, and even in sore instances to facts treated as peripheral by
all parties involved. Since the main function of Article 234 is the uniform inter-
pretation and application of Community law, the main task for the ECJ is “not
so much the administration of justice in individual cases, but the function of
overseeing the development of Community law in important principled cases™s”.
These remarks are echoed by the call*#® for a reappraisal of the current division
of tasks between the EC]J and national courts. Advocate General Jacobs pointed
out that it is necessary to address the question whether or not it is appropriate
for the Court to be asked to rule in every case where a question of interpretation
of Community law arises. Article 234, like other provisions of Community law,
should be interpreted in an evolutionary way. As he argued, excessive resort to
preliminary rulings seems increasingly likely to prejudice the quality, coherence
and even accessibility'#, of the case-law, and may therefore be counterproductive
to the ultimate aim of ensuring the uniform application of the law throughout
the Community'4®. In many fields, a body of case law developed by the ECJ exists
to which national courts can resort in resolving new questions of Community
law and, in a number of technical matters, national courts are able to extrapolate
from the principles developed in this case law. He suggested that the appropri-
ateness of a reference should be assessed in the light of the objective of Article
234. The Court’s function under Article 234 is not merely to give the national
court the correct answer in a given case, but to give rulings of general signifi-
cance™s,

Certainly if only references raising a point of general importance are
accepted, a more principled and balanced case law is likely to result. In turn this
might lead to less references being sent by national courts and ultimately the
Court of Justice’s workload would be alleviated.

The function of Article 234 is not to see that justice is done between the
parties, but to ensure that Community law is uniformly interpreted and applied
throughout the Community. If this view is accepted, by national courts as well
as the EC], it is a strong argument for a principled rather than a case by case
approach. This ultimately will ensure a better protection of litigants, as well as
making the task of national courts easier.

96




CHAPTER } ASCERTAINING THE SUBSTANCE OF COMMUNITY RIGHTS

Endnotes

1

2

6

17
8

2

o

2

2;

»

2

w

2.

+

2!

-

26

2

o N

2

Bingham ] in Customs & Excise Commissionners v. Samex [1983] 3 CMLR 194.

Advocate-General Jacobs’ opinion in Case C-338/95 Wiener S.I. GmbH v. Hauptzollamt Emmerich, [1997]
1-6495, paras 17 & 18.

These have been explored before.

This chapter will only be concerned with questions of interpretation; for questions of validity see Chap-
ter 7.

Case 13/68 Salgoil [1968] ECR 661.

(2003) 1 All ER 137.

Case C- 206/01 [2002] ECR I-10273.

(2003) 3 All ER 865.

At para. 25.

At para. 47.

K. Lenaerts, “The interaction between judges and politicians” (1992) 12 YEL 1 at 11.

Case C-13/94 Pv. S and Cornwall County Council [1996] ECR [-2143, para. 14.

Case C-267-8/91 (1993] ECR 1-6097.

Brinkhorst & Schermers, Judicial Remedies in the European Communities, (2nd ed.) Kluwer 1977, p. 250.
Council Decision 93/350, O] 1994, L144/21, amending Decision 88/591, O] 1988, L319/1 establishing
the Court of First Instance.

Case 283/81 Cilfit v. Ministero della Sanita [1982] ECR 3415 at 3428, para. 9.

Case 146 & 166/73 Rheinmiihlen [1974] ECR 33.

Case C-221/89, R v. Secretary of Stase for Transport ex parte Factortame [1991] ECR [-3905.

Case C-213/89 {1990] ECR 1-2433.

Case C-48/93 [1996] ECR I-1029.

Case 26/62 van Gend en Loosv. Nederlandse Administratie der Belastingen op. cit.; Emerald Meats [1093]
ECR I-209 para. 40.

Case C-365/97, Commission v. Italy [1999] ECR 1-7773.

Case C-221/89, Rv. Secretary of State for Transport ex parte Factortame [1991] ECR I-3905, and Case
C-246/89 Commission v. U.K[1991] ECR I-; but also Case C-288/89, Gouda [1991] ECR [-3g905, and Case
C-288/89 Commission v. Netherlands [1991] ECR 1-000; R. v. Pharmaceutical Society [1987] 3 CMLR g51.
Case 6-64 Costav. ENEL [1964] ECR 585.

Case 26/62 van Gend en Loosv. Nederlandse Administratie der Belastingen [1963] ECR 1.

Although it did in Case 261/81 Walter Rau v. De Smedt [1982] ECR 3961.

Case C-393/98, Ministério Piblico, Anténio Gomes Valente v. Fazenda Publica [2001] ECR I-1327.

Case 61/65 Vaassen-Gobbels [1966] ECR 261; Case 246/80 Broeckmeulen v. Huisarts Registratie Commis-
sie [1981] ECR 2311 and A. Barav, “Aspects of the Preliminary Ruling Procedure in EC law” (1977) 2 ELR
3.

In Case C-23/92 Corbiau [1993] ECR I-12777 Corbiau, Advocate General Darmon pointed to the domestic
recognition of the body in question as a court.

Advocate General Ruiz-Jarabo Colomer in Case 74 & 129/95 [1996] ECR [-6609 point 10 of his opinion.
A.G. Ruiz-Jarabo Colomer op. cit. citing Cases C-260/91 and C-261/91 Diversinte and Iberlactan [1993]
ECR [-188s.

The Dutch Tariefcommissie in Case 26/62 van Gend en Loos.

Case 61/65 Vaasen-Goebbels v. Bestuur van het Beambtenfonds voor het Mijnbedrijf (1966] ECR 261.

97



34
35

36

37
38

39

4

N

4
43
44
45
46
47
48

49

50
52
53

54

55

UK COURTS AND EC LAW

Case 246/80 Broeckmeulen v. Huisarts Registratic Commissie [1981] ECR 2311.

Case C-54/96 Dorsch Consult Ingenieurgeselischaft mbH v. Bundesbaugesellschaft Berlin [1997] ECR I-
1709.

Case 102/81 Nordsee v. Reederei Mond [1982) ECR 1095 confirmed in Case C-126/97 Eco Suisse [1999]
ECR I-3055.

Case C-24/92 Corbiau [1993] ECR [-1277.

J. Wouters, “The case law of the EC] on direct taxation: varations upon a theme”, (1994) 1 MJECL pp.
179-220 at 208.

Case 102/81 Nordsee v. Reederei Mond [1982] ECR 1095 and see J. Murray, “Arbitrability in the EU” in
Essays in Honour to Lord Mackenzie Stuart, Campbell & Voyatzi (eds) (Trenton,1996).

[1984] 1 AlIER 386.

Case 83/78 Pigs Marketing Board v. Redmond [1978) ECR 2347.

Case 104/79 Foglia v. Novello {1980] 745.

See further Chapter 7.

Case C-343/90 Lourenco Dias (1992) ECR 1-4673; Case C-83/91 Meilicke [1992] ECR 1-4871.

D. Anderson, References to the European Court (Sweet & Maxwell, 1996).

Case C-127/92 Enderby and Frenchay Health Authority (1993] ECR I-5535.

Ibid.

Case C-412/93 Société d’importation Edouard Leclerc Siplec v. TF1 Publicité SA & MG Publicité SA.[1995]
ECR I-179.

Case 244/80 Foglia v. Novello (No.2) {1981] ECR 3045.

Case 104/79 Foglia v. Novello (No.1) [1980] ECR 745.

Advocate General Jacobs in Case C-412/93, point 6 of his opinion.

Case C-412/93, para 13 emphasis added.

Report of the Court of Justice on certain aspects of the application of the TEU May 1995.

Brought about by inter alia the perspective of enlargement, the communautairisation of Brussels [ and II,
EMU and decisions of the ECB, and intellectual property cases.

Under Article 68 EC only courts or tribunals against which decisions there is no judicial remedy under
national law have a discretion to refer. Under Article 35 EU the jurisdiction of the Court is akin to that
of an international tribunal inasmuch as Member States must make a declaration that they accept the
jurisdiction of the ECJ. At the time of writing, the UK still has not made such a declaration, and there-
fore UK courts cannot make any reference for preliminary rulings on the validity and interpretation of
framework decisions and decisions and conventions established under the third pillar.

K. Lenaerts, “Form and substance of the preliminary ruling procedure” in D.Curtin and T.Heukels
(Eds) Essays in Honour of H.G. Schermers (Martinues Nijhoff,1994) p 357.

Case C-346/93 Kleinwort Benson Itd v. City of Glasgow [1995) ECR 1-615.

[1997] 3WLR 923.

Proceedings of the Court No 34/96, and also (1997) 34 CMLRev 1319.

Regina v. Secretary of State for the Environment ex parte Royal Society for the Protection of Birds Order of
the House of Lords 13 March 1997 (unreported).

C. Haguenau, L'Application effective du Droit Communautaire en Droit Interne (Bruxelles: Bruylant, 1995)
L. Collins, European Community Law in the United Kingdom (London: 4th edition Butterworths, 1990).
Rv. Pharmaceutical Society [1987] 3 CMLR 951 at 969 per Kerr LJ.

[1995] All ER 88.



CHAPTER 3 ASCERTAINING THE SUBSTANCE OF COMMUNITY RIGHTS

64
6

-

66
67
68
6

-]

70
71
72

73

74
75
76
77
78

79

8

82
83

84

8

[+

86
8:

~

88

89

o

9

=

9

=

94
9

“

96

97

Trent Taverns v. Sykes (CA), Judgement of 22 January 1999.

Magnavision v. General Optical Council [1987] 2 CMLR 262.

[1980] 3 CMLR 253 at 255.

D. Anderson, References to the European Court, (Sweet & Maxwell 1995} at p. 161.

L. Collins, op. cit. p. 154.

Case C-99/o0 [2002] ECR I-4839.

R. v. Pharmaceutical Society [1987] 3 CMLR 951 at 972.

Cases 28-30/62 Da Costa en Schakke NV v. Nederlandse Belastingadministratie [1963] ECR 31.
[1974] 3 WLR 202.

The very delays now involved in references do encourage judges to decide points on their own, see Bing-
ham in Andenas (eds) op. cit. Chap. 5.

C & Excise C issioners v. Samex [1983) 3 CMLR 194.

L. Gormley, “The Application of Community law in the UK” (1986) 23 CMLRev 287.

[1980] 2 CMLR 229 at 234, emphasis added.

One of 12 in the case of Treaty provisions and one of 11 for Community legislation.

Case 36/80 Irish Creamery Milk Suppliers Association v. Ireland [1981] ECR 735 para 8.

Case 107/76 Hofmann la Roche v. Centrafarm [1977] ECR 957.

Rv. Minister Of Agriculture, Fisheries and Foods ex parte FEDESA [1988] 3 CMLR 207.

[1983) 3 CMLR g per Parker J.

Hagen v. Moretti [1980] 3 CMLR 253.

Prince v. Secretary of State for Scotland, [1985) SLT 74 at 78.

]J-W. Bridge, “Community law and English Courts and Tribunals: General Principles and Preliminary
rulings (1975-76)” 1 ELR pp. 13-21 at 20.

Case 222/84 Johnston v. Chief Constable of the RUC [1986] ECR 1651; Case C-127/92 Enderby v. Frenchay
Health Authority {1993] ECR 1-5535.

Webb v. EMO Air Cargo [1994] QBD 718 at 728-36.

Notes for Guidance for Preliminary Rulings.

Case C-320-322/90 Telemarsicabruzzo [1993] ECR 1-393.

Anderson op. cit. at pp. 75-6.

Case 146 & 166/73 Rheinmiihlen -Dusseldorfv. Einfuhr- und Vorratsselle fur Getriede und Futtermittel
(1974} ECR 33.

See supra Chapter 2.

F.Dumon, “The Case law of the Court of Justice- A Critical Examination on the Methods of Interpre-
tation” (Judicial and Academic Conference 27-28 September 1976; Court of Justice of the European
Communities Luxembourg 1976) at 111-160.

Case C-213/89 Rv. Secretary of State for Transport, ex parte Factortame (1990] ECR 1-2433.

See further Chapter 5, and see Case C-312/93 Peterbroeck (1995] ECR I-4599.

In France, the Cour de Cassation has prohibited appeals against reference in interlocutory judgments;
see GazPal 1988 vol. 108 pp. 7-8. The Irish do not recognise the possibility of an appeal from the
exercise by a lower court of its discretion to refer, Campus Oil, (Irish SC) {1983) IR 82 and SPUC Grogan
{1990] ILRM 350.

D. O’Keeffe appeals against an Order to refer under Article 177 (1984) 9 ELR 87.

Rv. International Stock Exchange of the United Kingdom and the Republic of Ireland, ex parte Else [1993] 1
All ER 420. D. Wash “the Appeal of an article 177 referral (1993) 56 MLR 881.

99



UK COURTS AND EC LAW

98 [1993] 1 All ER 420 at 426.

99 Anderson op. cit.

1°° Court of Appeal (England and Wales) Civil Division, 2g March 2000, Glaxo Group Ltd and Others v.
Dowelhurst Ltd and Swingward Ltd.

°! Wither v. Cowie [1991] SLT 4o1.

*2 The Lord Justice-Clerk (Ross) referred to Act of Adjournal (Consolidation) 1988 which permits an
appeal to the High Court against a decision of a single judge to seek a preliminary ruling from the ECJ,
[1991] SLT 401 at 405.

193 C-394/96 Brown v. Rentokil.[1998] ECR 1-4185.

194 A problem which could have been avoided if the Brussels Convention had been revamped under Article
293 EC as opposed to Article 65 EC. P. Beaumont in lecture at ERA conference Edinburgh May zo01.

195 Case 107/76 Hoffmann la Roche v. Centrafarm [1977] ECR 957 at para. 5.

196 Cage C-393/98, Ministério Publico, Aniénio Gomes Valente v. Fazenda Piblica [2001] ECR 1327.

197 Cases 28-30/62 Da Costa en Schaake NV g othersv. Nederlandse Belastingadministratie (1963] ECR 31.

198 Case 283/81 Cilfit [1982] ECR 3415.

'°9 Rasmussen, “The European Court’s Acte Clair strategy in Cilfit” (1984) g ELR 242.

11° Case C-338/95 op. cit. para. 63.

"' Haguenau op. cit. at 149.

"2(1990] 2 CMLR 859.

3 [1992]1 CMLR 5 at 21.

114 Magnavision v. General Optical Council 1987} 2 CMLR 262 para15.

5 ibid para. 16.

16 For example in Scotland, the High Court of Justiciary: Westwater v. Thomson [1993] SLT 703; in England

Rv. L BT C ex parte Freight Transport Associations Ltd op. cit., and comments by Weatherill in (1992) 17
ELR 299-322 RYV. Secretary of Social Services ex parte Bomore [1986] 1 CMLR 228. Feehan v. CCE [1995] 1
CMLR 193. British Fuelsv. Baxendale 29 October 1998.

7 But see, A. Arnull, “The Use and Abuse of Article 177" (1989) 52 MLR 622.

18 Bingham ] in Customs & Excise Commissionners v. Samex [1983] 3 CMLR 194. Or R.v. HM Treasury ex
parte Daily Mail and General Trust plc (1987) 2 CMLR 1 para. 23, or. R. v. Pharmaceutical Society {1987] 3
CMLR g51 para. 34.

19 ICIv. Colmer [1997] 3 CMLR 1204.

13© Re Wiinsche Handelgesellschaft (Solange II), 1987] 3 CMLR 225, and Article 101 of the Basic Law of the
FRG.

2! And has wider implications see Chapter 1.

122 Advocate General Warner in Case 13577 Bosch GmbH v. Hauptzollamt Hildeshein [1978] ECR 855 at 861

123 Case 61/79 Amministrazione delle Finanze dello Stato v. Denkavit Italiana [1980) ECR 1205.

24 As in Case 43/75 Defrenne v. Sabena [1976] ECR 455.

'25 For an attempt by the Member States to do so see Protocol to the Maastricht Treaty.

126 Case C-262/88, Barberv. Guardian Royal Exchange [1990] ECR 1-1889 para. 44.

27 Chapter 5.

128 R. Caranta, “Judicial Protection against Member States: the indirect effects of Articles 173, 175 and 177"
in Micklitz & Reich (eds) Public interest litigation before European Courts (Nomos 1996) p. 102.

29 P. Craig and G. de Burca EC Law: Text, Cases and Materials (Oxford 1995) at 445.




CHAPTER } ASCERTAINING THE SUBSTANCE OF COMMUNITY RIGHTS

3° COM (97) 299 final Annex VI pp. 460-477, COM (2001) 0309 http://europa.eu.int/eur-lex/en/com/rpt/
2001/com2001_o3ogenor.html.

31 COM (97) 299 final Annex VI pp. 460-477.

32 Article 177 References to the European Court, Policy and Practice Andenas (ed.) (1994) pp. 34-36.

33 Although such cases were reported in the Netherlands, Germany, France, Italy and Sweden.

34 All the figures are taken from Lenz & Grill “ The Preliminary Ruling and the UK”, Fordham I[nterna-
tional Law Journal, 1996, pp. 844-86s.

35 Lenz & Grill, op.cit.

136 A. Lester: op. cit. at p. 1.

37 Case 41/74 van Duyn v. Home Office [1974] ECR 1337.

138 Case 222/84 Johnston v. Chief Constable of the RUC [1986] ECR 1651.

39 Case 152/84 Marshall v. Southampton and South West Hampshire Area Health Authority Marshall I [1986]
ECR 723, and Case C-271/91 Marshall 11 [1993] ECR 1-4367.

14° This indeed was changed following Marshall II.

14! Some solutions must be found for the ever-increasing case-load of the Court; for some useful reflections
on this issue and more generally the reform of the Community judicial system see Kennedy, “First step
towards a European Certiorari” in (1993) 18 ELRev. 121, A.G. Jacobs’ opinion in Case C-338/9s5 cited fn.
2; Mancini & Keeling “From Cilfit to ERT: the Constitutional Challenges facing the European Court”
{1991) 10 YEL 1.

142 J_ Weiler, The ‘paradox of success’ in “The European Court, National Courts and References for Prelimi-
nary Rulings-The paradox of success: A revisionist view of Article 177.” in Art.177: Experiences and
Problems (TMC Asser Instituut,1987) pp. 366-378.

43 For a comprehensive review see A. Johnston, “ Judicial Reform and the Treaty of Nice” {2001) 38
CMLRev 449.

44 A, Lester, op. cit. at 29, and his discussion of Case 69/80 Worringham & Humphreys v. Lloyds Bank Ltd
[1981] ECR 767 and other references in the field of occupational pension schemes, or that of Macarthys
Ltdv. Smith [1979]3 CMLR 44.

145 Weiler op. cit. at 368.

146 Advocate General Jacobs in Case C-338/95 op. cit.

147 Advocate General Ruiz Jarabo Colomer in Case C-394/96 Brown v. Rentokil [1998) ECR 1-418s.

43 Ibid para. 6o.

49 Case C-338/95 op. cit. para. 50.

s


http://europa.eu.int/eur-lex/en/com/rpt/

UK COURTS AND EC LAW




CHAPTER 4

Giving Effect to Community Law




UK COURTS AND EC LAW

104



CHAPTER 4 GIVING EFFECT TO COMMUNITY LAW

“The doctrine of direct effect seeks to ensure that rights accruing from Community
law are available to the individual, whilst the doctrine of primacy ensures that such
rights will take precedence over any national rule or practice.”™

“Of course a British court will always be willing and anxious to conclude that
United Kingdom law is consistent with Community law. Where an Act is passed for
the purpose of giving effect to an obligation imposed by a Directive or other instru-
ment a British court will seldom encounter difficulty in concluding that the language
of the act is effective for the intended purpose. But the construction of a British Act
of Parliament is a matter of judgment to be determined by the British courts and to
be derived from the language of the legislation considered in the light of the circum-
stances prevailing at the date of enactment. [...] section 2(4) of the ECA 1972 does not
in my opinion enable or constrain a British court to distort the meaning of a British
statute in order to enforce against an individual a Community Directive which has no
direct effect between individuals. Section 2(4) applies and only applies where Commu-
nity provisions are directly applicable.”

Giving effect to Community law

This chapter discusses the various techniques available to give effect to Commu-
nity law in national courts and their application by the UK courts.

First the ECJ had to ensure that Community law could be invoked before
national courts. Then the ECJ had to provide national courts with guidance on
how to deal with substantive conflicts between national law and Community
law. To this end, it developed the doctrine of primacy of Community law over
national law. Primacy renders automatically inapplicable any conflicting provi-
sions of national law; national judges must set aside any provisions of national
law which conflict with the Community rule, whether prior or subsequent to
the Community rules. However, Community law cannot always be applied by
national courts as it stands. In a number of circumstances Community law can
only be used as an aid to the interpretation of national law. In the last resort it
can also give rise to an action for damages against the Member State which has
breached Community law.

4.1 Direct effect or the justiciability of Community law

Direct effect has a dual meaning. On the one hand, it refers to the fact that,

on accession, Community law becomes an integral part of the legal systems of
the Member States which their courts are bound to apply, irrespective of the
national constitutional arrangements governing the relationship between inter-
national agreements and domestic law. In other words, Community law can be
invoked. On the other hand, direct effect is sometimes used to refer to the capac-
ity of a specific Community provision to be applied as it stands. Community law,
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in certain circumstances, confers rights on, and/or creates duties for individuals
which must be recognised by the national legal systems and must be enforced in
the national courts against or for the benefit of individuals or companies.

Today, throughout the Union, Community law is invoked and applied by
national courts in a wide range of situations; what remains a matter of some
contention and difficulty is what litigants are entitled to expect from national
courts. Practically, for national judges, direct effect involves anything from the
straightforward application of a detailed obligation to an investigation of sophis-
ticated economic evidence. Thus Article 86 (2) gives rise to:

“the duty of the national court to investigate whether an undertaking which
invokes the provisions of article 9o(2), for the purpose of claiming a derogation from
the rules of the Treaty has in fact been entrusted with the operation of a service of
general economic interest, and if so, whether its conduct is necessary to enable it to
perform its task™.

Given that the literature often contains references to concepts such as hori-
zontal or vertical direct effect, concepts never approved by the ECJ, these will
be touched upon. Nevertheless, it is contended that this nomenclature can
often detract from an understanding of this area of Community law which,
put simply, involves consideration of the different duties imposed on national
judges. It is contended that the duties imposed on national judges vary depend-
ing on the nature of the Community obligations which are the object of the
proceedings. It is further suggested that one should depart from the idea that
the duties imposed on the national judges depend on the identity of the parties
involved in the litigation.

4.2 National judges as Community judges

The decision by the Court that Community law could be enforced by national
courts led to the creation of what is sometimes described as ‘decentralised
enforcement’, ‘private enforcement”, or ‘private policing’ of Community law.
Since direct effect is a judicial invention, and the criteria used in its applica-
tion are sometimes subject to differing interpretations by the ECJ and national
courts. Furthermore, the usefulness of direct effect varies and is dependent
upon the particular field of Community policy under consideration. Enforcing
Community law before national courts is done with varying success from one
policy area to another. Thus, the principle has so far been of limited use in the
field of Community environmental protections. Given that Community obliga-
tions vary, direct effect should not be a uniform concept. It involves a wide range
of tasks and duties for national judges. Finally, the capacity to apply Community
law directly varies with the type of provisions in which the Community right is
embodied.




CHAPTER 4 GIVING EFFECT TO COMMUNITY LAW

The ECJ has developed a number of conditions which must be observed to
decide whether a provision is capable of being applied as it stands by national
courts. Focus on the conditions for direct effect appears to constitute the wrong
approach to the question of deciding whether or not a provision has direct effect.
As was established by the ECJ right from the outset, direct effect is first and
foremost a route through which national courts are involved in the policing of
EC law. Accordingly, the test for national courts is whether enabling individuals
to force Member States to comply with their Community obligations is some-
thing which is compatible with what they consider to be appropriate judicial
function:

“direct effect appears to be in @ way LART DU POSSIBLE, as from the point of view
of Community law, it is to be expected that national courts are willing to carry the
operation of the rules of Community law up to the limits of what appears to be feasi-
ble, considering the nature of their judicial function™.

4.2.1 The Direct effect of Treaty Provisions:

When is a Treaty provision capable of having direct effect, and which Treaty
provisions fall into the category? A Treaty provision must fulfil certain require-
ments in order to have direct effect, but the question of whether this is so should
be a matter for the EC]J rather than one for national courts, as the latter may
take differing views on the matter. Still, such decisions have been taken by UK
courts for example in relation to Articles 147 and 17® EC.

First, the provision must be clear and sufficiently precise. The Commu-
nity’s vision of what can be considered as clear and sufficiently precise might
not necessarily match the UK courts’ understanding of these notions. For the
ECJ, what matters is that Community law be effective. A striking illustration is
provided by the interpretation of ‘principle’ in Article 141 EC: in Defrenne?, the
EC] found that rather than indicating a lack of precision or referring to a policy
objective, the term actually stressed the fundamental nature of the provision.
Often, rules acquire the clarity and precision required during the enforcement
process itself.

“The interpretation which, in the exercise of the jurisdiction conferred upon it by
Article 177 ( now 234), the Court of Justice gives to a rule of Community law clarifies
and defines where necessary the meaning and scope of that rule as it must be or ought
to have been understood and applied from the time of its coming into force’”,

Second, the provision must be unconditional, that is not dependent, in its
implementation or effects, on further action being taken by Community or
national authorities. As with clarity and precision these requirements bear

their own meaning in the Community legal order. So, reference in the Treaty to
implementing measures is no bar to the recognition of a certain degree of direct
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effect, as the case law on the direct effect of Articles 43, 49, 141 EC exampli-
fies". Equally — and consistent with the approach in national administrative law
— existence of a discretionary power does not per se preclude the possibility of
judicial control. Still, it is difficult to ascertain the frontier between conditions
that prevent and do not prevent direct effect because this is dependent on the
willingness of the EC] to set out the parameters for the operation of the condi-
tions giving rise to judicial control. In addition, Community law provisions
may develop from being clearly non directly effective into provisions which can
have direct effects.

Some Treaty provisions can have direct effect in any type of litigation,
whatever the nature and identity of the parties to the dispute. Article 141 EC,
although addressed to Member States, is capable of being applied directly in all
types of disputes, irrespective of the identity of the defendants:

“Since Article 119 is mandatory in nature, the prohibition on discrimination
between men and women applies not only to the action of public authorities, but also
extends to ALL AGREEMENTS WHICH ARE INTENDED TO REGULATE PAID LABOUR
COLLECTIVELY, AS WELL AS TO CONTRACTS BETWEEN INDIVIDUALS™.

Equally, the rules on the free movement of workers impose obligations on indi-
viduals, private employers, trade associations and interested professional bodies
as the Treaty does not distinguish between the sources of discrimination or
restriction to be abolished:

“Article 48 not only applies to the action of public authorities, but extends also To
RULES OF ANY OTHER NATURE aimed at regulating gainful employment in a collec-
tive manner™

“the prohibition of discrimination on grounds of nationality laid down in Article
48 of the Treaty must be regarded as applying to private persons as well.”®

Articles 25, 28, 29, 31, 43, 49, 81, 82, 86, 88 EC also have direct effect, although
not every provision in these articles can be enforced by national courts.

For example, with regard to the State Aids rules, the role of national courts is
limited. A failure to comply with the procedural obligation laid down in Article
88(3) is justiciable in the national courts, which also have an active role to play
in relation to repayment of unlawful aids and aids which have not been notified.
Accordingly, national courts may have cause to interpret and apply the concept
of aid”. However, national courts have no competence to decide on the compat-
ibility of a State aid with the common market; only the Commission possesses
such a power, subject to review by the EC]J.
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4.2.2 The Direct effect of Regulations and Decisions

The language of Article 249 EC envisages that regulations will immediately
become part of the domestic law of the Member States. The Court confirmed
that they are capable of being relied upon by individuals and against individu-
als and can be subject to direct enforcement in national courts™. Still not all
provisions of regulations have immediate effect’ in the national legal systems.
It is also the case that in some instances it is necessary for national authorities to
adopt measures of application. Especially in the agricultural field, they require
further measures by the Member States. This raises some interesting issues.
Indeed, the transfer of regulatory responsibility from the Community back to
the national level undermines, and even by-passes, whatever modicum of legisla-
tive supervision the European Parliament should otherwise have been able to
exercise in regard to the matters concerned. These regulations are perhaps those
most in need for scrutiny at national level, and perhaps national parliaments
should concentrate their scrutiny of Community legislation on these areas. This
issue, however, is outwith the remit of this work.

For our purposes what matters is that where the provisions of a regulation
necessitate, for their implementation, the adoption of measures of application by
the Member States, then individuals cannot rely on these provisions?°.

In the light of the discretion enjoyed by the Member States in respect of
the implementation of those provisions, it cannot be held that individuals may
derive rights from those provisions in the absence of measures of application
adopted by the Member States.

Then again, it is suggested that there is nothing stopping UK courts from
allowing a Community Regulation which requires implementation to be invoked
in judicial review proceedings of the UK implementing regulations on the
grounds that, for example, the UK regulations are in contradiction with the
objectives of the Community Regulation. In our view the question of whether a
Community obligation creates rights which can be directly enforced by national
courts is just one of the facets of direct effect. National courts can still allow
a provision of Community law to be invoked in proceedings before them for
purposes other than giving effect to those rights.

Decisions can also be invoked before national courts as it would be incom-
patible with the binding effect attributed to them by the Treaty to exclude in
principle the possibility that persons affected may invoke the obligation imposed
thereby. The Community legislative instruments which have given rise to most
debate are directives.
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4.2.3 The Direct effect of Directives

Directives only lay down a binding obligation of result, and Member States have
a margin of discretion as to the means of implementation of this obligation. In
practice, this discretion is strictly supervised by the Court?* which has consis-
tently ensured that the existing national legislation leaves no doubt as to the
effects of the directive upon the legal position of individuals.

“it is particularly important, in order to satisfy the requirement for legal certainty,
that individuals should have the benefit of a clear and precise legal situation enabling
them to ascertain the full extent of their rights and, where appropriate, to rely on
them before the national courts.”™

Implementation is required within a defined period of time, usually 2 to 3 years.
Although addressed to Member States, directives do not seek merely to regulate
relationships between individuals; in fact, they regulate more and more legal
relationships between natural or legal persons: to quote but a few, the Product
liability Directive, the Equal Pay and Equal Treatment Directives, the Directive
on Unfair Terms of Contract and the Directive on Misleading Advertising. Yet,
the nature of a Directive as a legal instrument remains unchanged in the Treaty.
Directives therefore, seemed, by definition, unable to qualify for direct effect.
The ECJ found otherwise®+, on grounds of effectiveness. The very first UK refer-
ence to the EC]J provided the EC] with this opportunity.

The UK Immigration authorities, relying on public policy grounds, refused
entry to a Dutch national, Ms van Duyn. The High Court referred several ques-
tions, in particular whether Article 3(1) of Directive 64/221, which provides “that
measures taken on grounds of public policy or public security shall be based
exclusively on the personal conduct of the individual concerned”, conferred on
individuals rights, enforceable by them in national courts. The EC]J found that
this provision did not require the intervention of any other measures either of
Community institutions or of Member States, that it was intended to limit the
discretionary power generally conferred on national authorities responsible
for the entry and expulsion of foreign nationals and that legal certainty for the
persons concerned required that they should be able to rely on this provision.
Consequently it held that:

“it would be incompatible with the BINDING EFFECT attributed to a directive by
Article 189 to exclude in principle the possibility that the obligation which it imposes
may be invoked by those concerned. In particular, where the Communities authorities
have, by directive, imposed on Member States the obligation to pursue a particular
course of conduct, the USEFUL EFFECT of such an act would be weakened if individu-
als were prevented from relying on it before their national courts and if the latter were
prevented from taking it into consideration as an element of Community law.”s

110



CHAPTER 4 GIVING EFFECT TO COMMUNITY LAW

This ruling was confirmed in subsequent cases?%, but from Ratti*7, the EC]
reasoning shifted away from binding effect. Member States cannot take advan-
tage of their own failure to comply with their Community obligations to deprive
individuals of the rights contained in a directive.

4.2.3.1 Conditions

The provisions of a directive must fulfil certain requirements in order to be
relied upon directly. Such requirements have had to be relaxed since, as they
stand, they would appear never capable of being satisfied. Given that, by defini-
tion, directives require Member States’ intervention, they are not unconditional;
they also lack clarity and precision in so far as Member States have, again by
definition, discretion as to the forms and methods used to reach the specific
objective fixed. As with Treaty Articles, the requirements for direct effect have
a Community and not a domestic meaning; clarity and precision are evolving
concepts: certain provisions of a directive may acquire clarity and precision
over time, as the EC]J clarifies the requirements of Community law??. It is also
significant to bear in mind that, just as many Regulations are not self-sufficient
instruments, many directives contain provisions which are drafted with consid-
erable precision.

Another key consideration concerns the date from which a Directive can be
used in litigation. Does a directive become relevant from the date of its adoption,
or is a Directive irrelevant until the time limit set for its implementation has
elapsed? In principle directives cannot be enforced as such before the expiry of
the deadline for implementation. However, in Inter-Environnement Wallonie®,
the EC]J established that all authorities in the Member States are obliged to
refrain, during the period laid down for transposition of a directive, from taking
any measures which may seriously compromise the aims of that directive. In
Salamander® the CFI had to consider whether this case law could be extended to
private parties. It found that

“this obligation, to which the Member States are subject in accordance with the
INTER-ENVIRONNEMENT WALLONIE judgment, may not be extended to individuals.”

In other words, private law subjects are not obliged to refrain during the period
laid down for the adoption of a Directive from taking measures which may seri-
ously compromise the Directive.

4.2.3.2 National courts’ duties vary, as do the obligations that directives
contain

The obligations that directives may impose vary. What individuals may invoke
and what the UK courts may be asked to take into consideration as the relevant
Community law dimension to the dispute also varies. The justiciability of
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directives can sometimes be approached as a question of judicial control of
discretionary power. Individuals are given the opportunity (the right) to invoke
directives before national courts in order for these courts to check whether the
competent national authority, in exercising the choice left to them as to the form
and methods for implementing the directive, have kept within the limits of their
discretion as set out in the Directives'. So a private company may rely upon the
provisions of a directive to challenge the validity of the authorisation issued by

a national authority, on the basis of that directive, to one of its competitors:.
Directives imposing the introduction of particular procedures would also fall
within this category. Obviously, in such circumstances, the national judge can
verify only whether or not such a procedure exists, whether it is open in all
required circumstances and whether or not it offers the guarantees it ought to
afford. Where no procedure has been introduced, the directive is incapable of
giving individuals a right to which the judge could give effect. Certainly, UK
judges have no power to make a positive order providing for a piece of proce-
dural machinery. Still, the individual has the right to invoke the directive for
the purpose of seeking a public remedy such as a remedy for a failure to respect
procedural obligations. The consequences to be attached by national judges to
the non respect of procedural obligations will vary.

Some directives clearly involve the creation of a ‘private law’ right, for exam-
ple a private law right to equal pay or to equal treatment. These can be relied
upon for the purpose of asking the national court to substitute the directive for
conflicting national legislation, or for the purpose of asking the national court to
interpret national legislation in conformity with the directive.

4.2.3.3.Enforcing directives against the State or an emanation thereof

The most important limit to the direct effect of directives is that a directive can
only be applied directly against the State or an emanation thereof — the so-called
‘vertical effect’. The EC]J has the last word on what falls to be regarded as an
emanation of the State, otherwise the uniform application of Community law
would be jeopardised. It is on a reference from a UK court that this question was
first addressed. In Marshall, the EC] decided that:

“with regard to the argument that a Directive may not be relied upon against an
individual, it must be emphasised that according to Article 189 of the EEC Treaty the
binding nature of a directive, which constitutes the basis for the possibility of relying
on the directive before a national court, exists only in relation to ‘each Member State
to which it is addressed”. It follows that a directive may not of itself impose obligations
on an individual and that a provision of a directive may not be relied upon as such
against such a person...In that respect it must be pointed out that where a person
involved in legal proceedings is able to rely on a directive as against the State he may
do s0 REGARDLESS OF THE CAPACITY IN WHICH THE LATTER IS ACTING, WHETHER
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at Community level, the lack of hierarchy of norms and the fact that ultimately
the qualification of a Community act as a Directive rather than as Regulation or
vice versa is largely haphazard, reliance on this Treaty distinction is bewildering.
The ECJ seems to be the only Community institution which still attaches any
importance and quite drastic consequences to the classification and characteri-
sation of norms established by the Treaty. Perhaps the main protagonists in the
decision-making process should not ignore the classification of acts, as this has
consequences for the enforcement of the obligations they lay down.

4.2.3.4 Broadening the concept of the State or an emanation thereof

Having introduced a limitation on the scope of the direct effect of directives,

the EC]J proceeded to broaden the notion of the State. The State, in any of its
manifestations, is bound by Community obligations and should not, in any

of its forms, benefit from its own wrong and deprive individuals of the rights
which directives may confer. This view is consistent with the general approach
of Community and public international law which refuses to differentiate
among the various constitutional organs of the State, and the same line has
been adopted in the context of Article 226 EC proceedings, but also in relation
to State liability for breach of Community law*. The definition of an ‘emanation
of the State’ is under strict supervision by the ECJ as the Community legal order
cannot be bound by domestic definitions, variable between Member States. A
wide range of bodies, entities and authorities fall within the category; including
those so far removed from the responsibility for the implementation of the direc-
tives, that it may be asked how the rationale that the State may not benefit from
its own wrong still validly applies.

UK Courts have made three references on this issue. Various bodies have
been held as bound to apply the provisions of directives. In Marshall I, the EC]
held that the provisions of a directive could be relied on against a health author-
ity, irrespective of the capacity in which the latter is acting, whether public
authority or employer. Directives can also be relied upon in litigation against
constitutionally independent authorities responsible for the maintenance of
public order and security, namely a Chief Constable+, and against nationalised
companies®.

Directives can also be used by individuals against a City Council##, so
Member States cannot rely on local government reorganisation as a way to
escape their Community obligations:

“all organs of the administration, including DECENTRALISED AUTHORITIES
regional or local such as municipalities, are obliged to apply those provisions™.

‘Emanation of the State’ is such a flexible concept that, at least on one occasion,

a local authority has been assimilated to an individual and held entitled to rely
on the provisions of a directive for the purpose of opposing the application of a
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EMPLOYER OR PUBLIC AUTHORITY. In either case it is necessary to prevent the State
from taking advantage of its own failure to comply with Community laws”,

This decision to limit the direct effect of directives, a decision arguably
prompted by some hostile reactions from the French Conseil d’Etat and the
German Bundesfinanzhof, has been the source of academic controversy, and,
without a doubt, a source of serious obstacles to the enforcement of Commu-
nity rights in litigation between private parties. Moreover, the idea thatin a
Community governed by the rule of law, the outcome of a litigation may be
determined by the identity of the defendant is disturbing. An elaboration on the
different arguments in favour of, or against the full direct effect of directives is
an issue which itself would justify a full dissertation. This work is not devoted to
this issue. However, it is necessary in this work to point out that if the justifica-
tion for direct effect is to charge national courts with the duty to ensure that
Member States are prevented from taking advantage of their own failure, the
nature of the legal relationships involved should play no role at all.

The many anomalies created by Marshall¢ have been well documented and
have prompted repeated calls” to the ECJ to change its case law. None of these
calls, including those of three of its Advocates General®®, has had any success.
The decision that the provision of a directive may not of itself impose obligations
on another individual, or as such, be relied upon against an individual has been
maintained, most forcefully, in Dori®. In this case, an individual sought to with-
draw from a contract for a language correspondence course under the conditions
laid down in Directive 85/577 on doorstep selling, namely the right of cancella-
tion of the contract during the “cooling-off” period. The EC]J held:

“consumers cannot derive from the directive itself a right of cancellation as
against traders with whom they have concluded a contract or enforce such a right in a
national court.”

Given the justification provided, it seems unlikely that without a Treaty amend-
ment this issue could ever be reconsidered:

“the effect of extending that case law to the sphere of relations between individuals
would be to recognise a power in the Community to enact obligations for individuals
with immediate effect, whereas it has competence to do so only when it is empowered
to adopt regulations”.

The consequences of this ruling will be explored fully below. Nonetheless, at
this juncture, two particular implications deserve to be brought into focus. A
rather strange paradox results, the more a directive is concerned with relation-
ships between individuals, and the more a directive appears to lay down obliga-
tions between and for individuals, the less likely it is going to be legally capable
of doing so, at least directly. In addition, given the lack of legislative discipline
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national provision making it subject to VAT payments+. An indication that the
concept is interpreted in the way which best achieves the objectives of the direc-
tive at issue, even if it leads to further confusion, as in Carpaneto, a distinction
was drawn between the different activities in which a public body may engage, a
distinction which the ECJ had specifically ruled out in Marshall I. Some confu-
sion may also arise when trying to reconcile the approach of the ECJ in Brink-
mann¥ from that adopted in Haim+®.

4.2.3 Giving effect to Directives using alternative therapies

However flexible, the concept of ‘emanation of the State’ cannot stretch
indefinitely. What then are the limits to the duties of national courts to carry
the operation of Community rules contained in Directives? In which types

of circumstances are national courts pre-empted from remedying defective
implementation? Are national courts barred from giving effect to directives in
litigation between private parties, in cases of wrongful or non implementation?
Do their provisions remain without effect?

This section explores how, even where the provisions of a directive cannot
be applied directly, they remain of considerable relevance in litigation between
private parties. National courts are still charged with duties in relation to the
enforcement of these Directives. The EC]J has instructed national courts to give
effect to Directives by resorting to other techniques. Where a Member State
fails to implement a directive within the given time period or does so incor-
rectly, national courts are still required either to secure the judicial protection
of the rights the directive may create or to secure compliance with the obliga-
tions contained in the directives. National courts are still expected to carry outa
number of duties, even when the litigation is between private parties.

It is now clear that a directive can confer rights without being capable of
having direct effect®s. The ‘rights’ conferred by a directive may be given effect
to by means other than direct effect, namely through the interpretative duty or
State liability for breach of Community law. Directives cannot, of themselves,
impose obligations on individuals, but this does not mean that the rights they
are capable of creating cannot be protected. Recent cases® confirm that direct
effect has become one of several judicial techniques available to ensure that obli-
gations laid down in Directives are complied with. The ECJ has now shifted the
focus from enforceable rights of individuals both to the obligation of national
courts to interpret the terms of their national law in the light of the require-
ments of Community Law and to State liability. The link between direct effect,
uniform interpretation and damages was also made clear in Doris. Still, the
standard of protection of the rights conferred by a given directive is not neces-
sarily the sames2. It may be better to abandon the language of rights altogether
and to rely instead on the different types of obligations created, which in turn
trigger different duties for national courts.
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4.2.3.1 Useful effect through interpretation

The first of these alternative techniques to give effect to the obligations imposed
by a directive known as the ‘uniform interpretation’s — interprétation conforme

- simply consists in imposing on national courts an interpretative duty.
Community law is to be applied indirectly as domestic law by way of interpreta-
tion. National courts are not asked to enforce the provisions of the Directive as
such; rather they are asked to interpret national law in such a way as to ensure that
the objectives of the Directive are achieved. Through this device, what is at issue

is not the direct effect of the directive; rather the emphasis is on the effect of
national law as interpreted by the national courts, in accordance with Commu-
nity Law. Community law is invoked, but it is not applied; it only comes into play
indirectly. National judges are not asked to apply the provisions of the directive;
rather they are required to use the directive as an aid to the interpretation of
national legislation.

This duty for national courts to interpret national law in accordance with the
terms and objectives of a directive extends to all national legislation existing in
the field which the directive purports to regulate, whether adopted prior to or
following the adoption of the directive. The duty exists in relation to all relevant
national law and not just for the specific implementing provisions. Indeed, it is
most useful when it operates in cases of non-implemented directives. Further,
the duty applies regardless of the identities of the parties to the litigation.
Interpreting legislation which purports to implement a directive in conformity
with it should not pose major problems for national courts. They could simply
consider that when doing so they simply apply the doctrine according to which
Parliament must be presumed to be willing to conform with its international
obligations. Yet, difficulties arise when the legislation pre-dates the directive and
can hardly benefit from such a presurnption. Furthermore, at times, uniform
interpretation requires national judges to “set aside” classic canons of statutory
interpretation.

4.2.3.2 Limits to interpretation

The uniform interpretation duty has considerable breadth, and it is not without
limits+. The first, obvious, limit is that for national judges to be able to interpret
national legislation in the light of the directive, there must be some national
legislation existing in the field which can be considered as covering roughly the
same field as the directive. If there is no implementing legislation or no legisla-
tion within the scope regulated by the directive, then, put simply, there is noth-
ing to interpret and therefore no uniform interpretation duty to discharges.

The second limit is that national courts are not under such a duty when such
interpretation would have the effect, on the basis of the directive, and indepen-
dently of national law, of determining or aggravating the liability in criminal law
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of persons acting in contravention of its provisions®. In practice, primacy is set
aside since

“there is no method of procedure in Community law allowing the national court
to eliminate national provisions contrary to the provisions of a directive not trans-
posed where that directive cannot be relied upon before the national court™.

However, neither Community law nor the principle of non-retroactivity of penal
sanctions prevent national courts from applying the provisions of a directive,
even where the offence took place before the date set for compliance with that
directive, if this leads to the retroactive effect of a more favourable provision of
criminal law. Accordingly, an individual who holds a valid Community model
driving licence issued by one Member State, and who has taken up residence

in another Member State, but has not exchanged his driving licence within the
one-year period prescribed by Directive 801263, is entitled to rely directly on
Directive 91/439 in order to challenge the imposition, in the Member State in
which he has established his new residence, of a term of imprisonment or a
fine for driving without a licence even where the offence took place before the
date set for compliance with Directive 91/4395%. This begs the question whether
Rattiis still good law. Indeed Mr Ratti was denied the possibility to resist crimi-
nal prosecution on the ground that although his products were in conformity
with the requirements laid down in a particular directive, the implementation
period had not yet expired and the directive could not have direct effect.

The third limit is that a directive should never be construed as imposing
obligations on individuals where that would confer rights on the defaulting
State®. The idea that a Member State, having failed to discharge its obligations
to implement the directive, could then be allowed to rely on it against an indi-
vidual, short of national implementing measures, seems in breach of natural
justice.

There is another limit to the interpretative duty, the parameters of which are
difficult to determine with precision, as the ECJ uses such formulae as:

“the national court called upon to interpret it (its domestic law) is required to do
50, AS FAR AS POSSIBLE in the light of the wording and purpose of the directive in order
to achieve the result pursued by the latter™:.

or
“it is for the national court to interpret and apply the legisiation in conformity
with the requirements of Community law IN SO FAR AS IT IS GIVEN DISCRETION TO

DO SO UNDER NATIONAL LAW“®,

Since it is for judges — through interpretation — to ensure that directives are
properly incorporated into national law, different views will arise as to the proper
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role of the judiciary, the proper extent of judicial powers. Moreover, given that
judicial protection of the rights contained in the directive proceeds on a case by
case basis, it is subject to inconsistencies. The interpretative duty also generates
a great deal of uncertainty as to the exact scope of national law and conflicts
with legal certainty — a general principle of Community law — particularly when
obligations are imposed on private parties. This is evidently so when one consid-
ers that, on many occasions, the objectives pursued by a directive will only be
revealed through interpretation by the EC]J. Individuals may expect that national
law would be construed in accordance with national canons of interpretation.
The difficulties encountered by the UK courts in relation to the uniform inter-
pretation duty are discussed later in this chapter.

4.2.3.3 Legal basis

The duty of national courts to ensure the protection of Community rights is
based on Article 10 EC:

“Member States shall take all appropriate measures, whether general or particu-
lar, to ensure fulfilment of the obligations arising out of this Treaty or resulting from
action taken by the institutions of the Community. They shall facilitate the achieve-
ment of the Community’s tasks, they shall abstain from any measure which could

jeopardise the attainment of the Community’s tasks”

The reasoning that underpins the development of the ‘uniform interpretation
duty’ is as follows. The obligation imposed on Member States by Article 10 EC
to achieve the result laid down in a directive applies to all national authorities,
including judicial authorities. When interpreting national law in conformity
with the provisions of a directive, judicial authorities must facilitate the achieve-
ment of the Community’s objectives. National courts are charged with giving
full effect to Community obligations. As such this interpretation technique is
not limited to giving effect to directly effective provisions of Community law.
This is confirmed by the very case® in which the duty was developed.

4.2.3.4 Objections

The uniform interpretation duty raises a number of objections. First, it charges
national courts with tasks normally discharged by other branches of govern-
ment. Further directives may have a decisive impact on the outcome of a dispute
between two private parties through an interpretation of domestic provision®+.
Such interpretation, although in conformity with Community requirements,
could not be expected by the parties on which obligations are thus imposed, and
therefore can be said to breach legal certainty.

The main objection, however, is of a constitutional nature. On the one hand
the ECJ has indicated that directives were constitutionally unable to impose
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obligations upon individuals directly. On the other hand the EC]J insists that
national courts are to give directives useful effect through interpretation. But
interpretation often results in obligations being placed on private parties®, albeit
indirectly. As will be shown this particular paradox has given rise to particular
problems in the UK courts.

In a number of circumstances, greater rights for individuals following a
particular “construction” of national law often translates into greater obligations
for another party. Sometimes that party happens to be a private one. Thus, in
Ruiz Bernaldes®, the compatibility of an exclusion of cover from a compulsory
insurance contract with Directive 72/166 was considered. The EC] held that a
compulsory insurance contract may not provide that in certain cases, in particu-
lar where the driver of the vehicle was intoxicated, the insurer is not obliged to
pay compensation for the damage to property and personal injuries caused to
third parties by the insured vehicle. The practical result is that third parties have
a right against private insurance companies to be compensated for the damage
to property and personal injuries caused by the insured vehicle, and insur-
ance companies have the corresponding obligation to provide compensation.

In Pafitis%7, the Second Company Directive came into play between, on the one
hand a private bank and its new shareholders, and on the other, the old share-
holders who objected to the increase in the capital of TKE Bank by decision of
the Governor of the Bank of Greece. The EC] found that the directive precludes
national legislation under which the capital of a bank constituted in the form of
a plc may be increased by an administrative measure, without a resolution of a
general meeting.

4.2.3.5 National law may become inapplicable

The last section considered how directives come into play in litigation between
private parties as an aid to construction of national law and demonstrated how,
as a result, they may even impose obligations on private parties. This section
will examine how directives may also be relied upon in litigation between
private parties, this time for the purpose of rendering national law inapplicable.
In the UK however, the “distinction between using a directive as a source of
rights and as a means of disapplying a restriction on rights which would other-
wise be available in domestic law” has not found much sympathy in the House
of Lords®e.

In CIAS9, the inapplicability of a technical regulation adopted in breach of
a procedural obligation imposed by a Community directive was sought and
secured. National provisions adopted in violation of requirements laid down in
Directive 83/1897° could not be applied nor enforced. CIA, a private company,
brought an action for unfair trade practices against trade competitors advertis-
ing that the alarm systems manufactured and distributed by CIA were not in
compliance with Belgian technical specifications As a defence, the competi-
tors argued that CIA should be barred from marketing non-approved security
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systems. CIA relied on the Directive and argued that the technical standards
imposed by the Belgian legislation ought to be considered as inapplicable since
the notification procedure had not been respected. The case was referred to the
EC]J. The central issue in the case concerned the consequences of a failure to
comply with an obligation to notify technical regulations. In other words, what
sort of effects should a national court attach to the breach by a Member State of
procedural requirements imposed by Community law.

The consequences of a failure to comply with a notification procedure
depends on the nature and intended effect of a notification procedure, both
of which are matters for the EC]. In Enichem”, a municipal council - i.e. a
decentralised authority bound by the directive”>- had introduced a prohibition
on the sale and use of plastic bags and non-biodegradable containers. It did not
however notifiy this measure as required by Community law?s. In this instance,
the EC]J held that the notification procedure was only intended to inform the
Commission, which might then decide to take steps for harmonisation and did
not make the entry into force of the envisaged rules subject to the Commis-
sion’s approval. The procedure did not grant individuals any right capable of
being infringed by a failure to notify. Individuals had no Community right
which they could enforce before national courts in order to obtain annulment
or suspension of national rules adopted in breach of this notification procedure.
The practical result for traders was that they could sell only products complying
with the national legislation, even though it had not been notified. It is certainly
noteworthy that the measures challenged in Enichem were in fact in conformity
with the purpose of the directive, namely protection of the environment™. In
CIA, the EC] distinguished Enichem: the aim of the notification procedure in
Directive 83/189 was not merely to inform the Commission, but to eliminate or
restrict obstacles to trade. The effectiveness of this Community control would be
enhanced if breach of the obligation to notify was treated as a substantial proce-
dural defect, thereby rendering the technical regulations inapplicable between
individuals?s. The practical result is that, unlike in the Enichem scenario, traders
can sell products which do not comply with national technical specifications.

By contrast with the notification procedure under consideration in Enichem,
the procedure in CIA was found capable of giving rights to individuals to the
effect that rules adopted in breach thereof were inapplicable. Another way
of differentiating between the two cases is to highlight the consequences of
absence of notification, in breach of the Community regime: in Enichem it serves
the purpose of the Directive; in CIA it defeats the purpose of the Commu-
nity procedure. Breach by a Member State of its obligation to notify technical
specifications may render them inapplicable. Directive 83/189 served as a basis
to invalidate technical regulations, in litigation between private parties. The
distinction between Dori and CIA has been found unconvincing’s. It appears on
the contrary that the two cases can be very easily differentiated for, in CIA, the
provisions of the directive do not have to come into play whereas in Dori what
is sought is the application of the provisions of the directive in preference to
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national provisions. Litigants may use a directive to protect themselves against
national law, even in a litigation against private parties, since the provisions of
the directive as such are not applied directly by the national court. This point
was made clear in Unilever”?, where the ECJ confirmed that a national court is
required, in civil proceedings between individuals concerning contractual rights
and obligations, to refuse to apply a national technical regulation adopted in
breach of the Directive:

“Directive 83/189 does not in any way define the substantive scope of the legal
rule on the basis of which the national court must decide the case before it. It creates
neither rights nor obligations for individuals.”

Individuals like the Commission are empowered to take action to force Member
States to comply with their Community obligations. As a result of private
enforcement, the validity of technical specifications which have not been noti-
fied is affected. Private enforcement of the Community regime ensures a better
level of compliance on the part of Member States. This position is consistent
with the view the EC] took from the outset’®: supervision and application of
Community law by Member States should not be a matter for the Commission
and the Member States alone. Individuals, and national courts too, have a role
to play in ensuring Member States discharge their Community obligations. It is
however a position which does not appear to apply consistently to all Community
obligations and national courts may, in the future, be faced with arguments to
the effect that individuals should be able to force their Member States to comply
with each and every Community obligation.

Directives may also be relied upon for the purpose of founding a claim in
damages. In Francovich, the EC] established the principle that Member States
may be liable for loss caused by the failure to implement a directive, even where
the directive does not give rise to directly effective rights. The principle of State
liability has since been extended to breach of Treaty provisions and is considered
in detail further in this work.

From the foregoing, it can be seen that the role of directives in litigation has
become increasingly complex, and clarification of the case law is needed in the
interests of judicial protection of all parties, but also in order to facilitate the task
of national courts which are faced with the duty of giving full effect to Commu-
nity law. It is also in the interests of the Community that Community law should
not become an impenetrable jungle. The duty for national courts appears to be
one which can be simply stated. National courts must give effect to Commu-
nity law, such effect must be divined from the objective(s) which the specific
Community obligation pursue.
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The next paragraphs will explore the ways in which these rather shift-
ing concepts and at times inconsistent messages have been applied by the UK
courts.

4.3 The Practice in the UK courts
4.3.1 Enforcing directives against an emanation of the State.
In Foster the ECJ held that:

“A body, whatever its legal form, which has been made responsible pursuant to
a measure adopted by the State, for providing a public service under the control of
the State and has for that purpose special powers beyond those which result from the
normal rules applicable in relations between individuals, is included in any event
among the bodies against which the provisions of a Directive capable of having direct
effect may be relied upon”.

This ruling created some uncertainty and the UK courts were asked to consider
whether the tests laid down were alternative or cumulative, how to define public
service in Community law, and the degree of control exercised by the State?s.

Considerations of whether the tests are alternative or cumulative may
have been attributable to the tendency of UK courts to adopt a literal rather
than a purposive interpretation of Community law. For the EC], the tests are
undoubtedly alternative, since the underlying objective is to broaden the scope
of ‘vertical direct effect’. This was made evident in Marshall B° where the EC]
rejected the argument according to which the Health authority was acting qua
an employer in private law and not qua an emanation of the State. The ECJ held
that the Equal Treatment Directive could be invoked against the Health author-
ity, “regardless of the capacity in which that body is acting”.

In Kampelmann®, the ECJ took special care to remove any remaining ambi-

guity :

“An individual may rely on a precise and unconditional directive directly before
the national courts as against the State and any organisations or bodies which are
subject to the authority oR control of the State or have special powers beyond those
which result from the normal rules applicable to relations between individuals, either
where the State has failed to transpose the Directive into national law within the
prescribed period or where it has not done so correctly”

An indication that the UK courts’ problems might be resolved is provided by the
case of St Marys®:
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“In my judgment it is NOT APPROPRIATE to apply the tripartite test in Foster
as though it were a statutory definition. Education can be regarded as a public
service.That service is under the control of the State. The Secretary of State has duties
and powers in respect of the provision of education and so do LEAs. Those powers
amount to sufficient control by the State for present purposes to come within the
concept of control. In my judgment for the purposes of the doctrine of direct vertical
effect the governors of the schools must be regarded as emanations of the State and I
therefore consider that this appeal must be allowed.”

4.3.2.Direct effect: an elusive concept

Griffin® raised the question whether Article 2 of the collective redundancies
Directive? was directly enforceable against South West Water Services Ltd
(‘SWW’) — a newly privatised company — and if so, whether SWW could be
required to consult with a particular trade union. The High Court approached
the matter on the basis that the threefold test had to be satisfied, and finding it
was so, regarded the privatised company as an emanation of the State. However,
it decided that the Directive did not have direct effect. The High Court, after
acknowledging that direct effect was “a somewhat elusive concept”®, proceeded
to decide itself upon the issue. For the High Court, the provision of a directive
may be unconditional and sufficiently precise notwithstanding that a difficult
question of construction arises under a particular provision, a question which
may warrant a reference to the EC]J. But it found that in the circumstances no
such interpretation was required. The High Court was satisfied that ‘workers
representatives’ did not have a Community definition since the concept refers
to the laws or practices of the Member State. The Member State had a wide
discretion in designating who the workers’ representatives should be, and a
particular trade union could not insist on being consulted on the basis of the
Directive. As a result, the declaration sought, namely that SWW should also
consult with UNISON, was not granted. In Evans v. Reading and Motor Insurers
Bureau3s, the Court of Appeal rejected the plaintiffs’ argument that they were
entitled to compensation from the Motor Insurers Bureau under the terms of
Directive 84/5%. The Court of Appeal found the provisions of the directive to be
unconditional and sufficiently precise in terms of identifying the persons enti-
tled to compensation, but not clear and precise as to the identity of the person
liable to provide compensation. In other words, an interested individual could
not rely upon the directive to ask a national court to effectuate directly a right
to compensation against the Motor Insurance Bureau. The decision was taken
without a reference to the EC]J.

4.3.3 The duty of uniform interpretation

The interpretative duty provides that national courts are under the duty to inter-
pret domestic provisions so as to conform with the requirements of a directive,
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