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INTRODUCTORYY CHAPTER 

Introductoryy Chapter 

Thiss dissertation is based upon my book "EC law in the UK" which looked at the 
wayy in which individuals enforce Community law in the UK courts. The book 
presentedd a litigant’s standpoint. By contrast, this dissertation will look at the 
samee issues, but from the perspective of the UK courts. 

Itt is now a well-established principle that Community law has to be applied 
ass domestic law. By and large, national courts have accepted that they were 
ordinaryy Community courts, and that Community law was domestic law. As 
domesticc law, it must be enforced by national courts in the same way as any 
otherr aspect of domestic law. 

Inn practice however, Community law is not quite like domestic law. And 
whilee domestic courts are meant to be the natural forum for the application of 
Communityy law, they are somewhat ill-equipped to the task. 

Thee European Court of Justice is, by virtue of Article 234 EC, required to 
assistt national courts discharging their duties as Community courts. Yet, the 
relationshipp between national courts and the Community courts is based on 
collaborationn and co-operation rather than on a hierarchical structure. As a 
result,, the EC �  depends on the national courts’ willingness to co-operate. In the 
presentt stage of development of Community law, it is imperative that the team›
workk approach envisaged by Article 234 EC works more efficiently. 

Furthermore,, it is now apparent that it can no longer be assumed that a 
Communityy law point arising in domestic litigation will be referred to Luxem›
bourg.. In fact, it is quite the reverse: the reality today is that domestic courts 
havee to and will have to discharge their duties as Community courts largely on 
theirr own. 

Nationall courts have been called by the Commission, often referred to as the 
guardiann of the Treaty, ’the first guardians of Community law’. The premise that 
nationall courts have a vital and pivotal role to play in the European Community 
judiciall system presupposes that the duties they are charged with are transpar›
ent,, comprehensible, and clear. Besides, the most common obstacles, hurdles 
andd challenges which confront national courts when they are fulfilling their 
dutiess as Community courts need to be identified. This could help devise 
mechanismss both at Community and national level which could hopefully assist 
nationall courts whose task it is to apply the provisions of Community law in 
areass within their jurisdiction to ensure that rules of Community law take full 
effect. . 

TheThe purpose of this research is to analyse the way the UK courts are discharging 
theirtheir duties as Community courts in the period 1973-2002. Few studies are devoted to 
thethe practical reality of the application of Community law, and little is done to explore 
whatwhat could be done to improve the day to day management of Community law 
throughthrough litigation in national courts. 
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Thiss work is concerned with Community law in the UK courts and starts with a 
rapidd description of the Community legal system. Different case law traditions 
andd different approaches to interpretation are required by statute and common 
laww on the one hand and Community legislation and the case law of the EC J on 
thee other hand. Chapter I highlights the specific features of the Community 
legall system. 

Inn the same way that the EU is almost entirely dependent on the Member 
Statess and on their financial, legislative, executive, and administrative capaci›
ties,, the Community legal system needs the judicial authorities in the Member 
States.. But, if the main responsibility for ensuring that Community rules are 
enforcedd lies with national courts, their authority for carrying out this task 
comess from national rules and not from the EU’. Accordingly Chapter II looks 
att the European Communities Act 1972. This Act lays down the rules enabling 
UKK courts to recognise Community law. The framework within which the UK 
courtss are bound to operate is relevant as it helps explain why in the UK the ECJ 
requirementss are not always met. 

Itt is now evident that all points of difficulty involving the interpretation of 
Communityy law which may arise in national courts will not be referred to the 
ECJ.. Still, the possibility for dialogue between national courts and the ECJ exists 
andd has been relied upon by the UK courts, in a rather expert manner. Chapter 
IIII discusses the role of the preliminary ruling procedure in the enforcement 
off Community law, and also considers the respective roles of the ECJ and of 
thee referring court, and the practice in the UK courts. This Chapter unravels 
somee of the problems with the procedure at both European and national court 
levels.. It argues that while the main responsibility for the success of the proce›
duree lies with the national courts, the ECJ must take the blame for some of the 
problemss and it puts forward some suggestions so that the procedure can serve 
itss purpose of overseeing the development of Community law in important 
principledd cases. 

Chapterr IV examines the various mechanisms available to litigants to 
enforcee their Community based claims in national courts. It brings to light the 
importantt role played by the UK courts in asking the ECJ some of the ques›
tionss which in turn enabled the ECJ to lay down some of the leading cases in 
thiss field. The Chapter also considers the manner in which the range of devices 
developedd by the ECJ to secure the proper application of Community law have 
beenn received and applied in the UK courts. It argues that giving effect to 
Communityy law contained in directives has become increasingly complex and 
thatt the time is ripe for a clarification of these issues. The Chapter suggests that 
thiss might be best done by reference to the duties of national courts. The possi›
bilityy of enforcing Community law through national courts was invented not 
justt to give individuals the possibility to reap the benefits that integration was 
meantt to bring about, but also to ensure compliance with Community law. The 
conceptss of direct effect, vertical and horizontal direct effect do little towards 
explainingg to national courts what their duties may consist of. It is perhaps 
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betterr to consider characterising the various duties of national courts by refer›
encee to the types of obligations which Community rules embody. 

Inn the absence of uniform Community rules, it is for the Member States to 
providee remedies and procedures for the protection of Community based claims. 
Still,, the principle of’national procedural autonomy’ has had to be qualified 
rapidlyy following requests and pressure from national courts themselves. The 
Europeann Court of Justice has charged national courts with the duty to provide 
Communityy based claims with effective judicial protection. At the simplest, this 
dutyy includes providing one general and one specific remedy. As a general rule, 
nationall courts are expected to set aside all national rules which might prevent 
Communityy rules from having full force and effect. In addition and, provided 
thatt certain conditions are fulfilled, the specific remedies of damages against 
thee State must be provided. Additional guidance has also been given by the ECJ 
inn connection with a number of specific remedies such as restitution, interim 
relieff and compensation. The ECJ has also been asked by national courts to 
considerr whether and to what extent Community law required modifications 
off rules of procedures governing a wide variety of classes of action. The Court 
off Justice case law in these areas is detailed in Chapters V and VI, whenever 
possiblee by reference to cases arising in the UK courts. These two Chapters will 
tracee the comprehensive evolution away from the dictum in the Butter Buying 
CruiseCruise case2 where the ECJ declared that the Treaty "was not intended to create 
neww remedies in the national courts to ensure the observance of Community 
laww other than those already laid down by national law." 

Thee national courts’ contribution to the enforcement of Community law is 
nott limited to securing the enforcement of Community law against the Member 
Statess or between private parties. National courts also have a role to play when 
Communityy law is breached by the Community institutions. Indeed natural and 
legall persons can challenge the legality of a national measure by reference to the 
invalidityy of the Community measure of general application which it imple›
ments.. Thus Chapter VII examines how references for preliminary rulings on 
thee validity of a Community measure allow the legality of acts of the Commu›
nityy institutions to be reviewed through actions raised in domestic courts. It also 
outliness the powers and duties of national courts when national and Community 
administrationss are jointly involved in actions resulting in damages caused to 
individuals,, and suggests that much remains to be done to improve the articula›
tionn of the respective roles of the national and Community courts in this area. 

Thee last chapter reviews the various problems linked with the absence of 
Communityy rules to enforce Community law. It also brings to light why it is 
highlyy unlikely that the making of such rules can truly become an item on 
thee Community agenda. Given that the likelihood of this issue ever being 
successfullyy addressed by the Community legislature is very remote, the rest 
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off the Chapter explores what could be done at Community and national level to 
improvee the work of national courts acting as Community courts. 

SomeSome comments on methodology 
Thee UK legal structure is characterised by an unusual feature in a unitary 

state:: a plurality of legal systems and therefore differences in current practice 
betweenn England and Wales, Scotland, and Northern Ireland. Furthermore the 
UKK is in a period of constitutional upheaval. This does impact on the ways in 
whichh Community law will be treated. 

Forr reasons of convenience, this work will be phrased in terms of English 
laww although where Scottish cases are discussed, Scottish terminology is used. 
However,, these legal systems are not my own, and this work does not purport to 
offerr a British view on the Community, but rather a view of the ways in which a 
particularr Member State accommodates Community requirements. 

Inn this work, the role of UK courts in applying Community law is focused 
upon.. In spite of this focus, this work does not seek to argue that the judicial 
arenaa is the principal or the most desirable means of obtaining redress for all 
wrongss and grievances. Remedies through courts are not a cure for all prob›
lems.. It is recognised that many other actors are involved in the application and 
enforcementt of Community law, and that there are many ’out of court’ solutions 
whichh are more attractive and advantageous. Thus, alternative non-judicial 
redresss exists, such as parliamentary questions and petitions or complaints to 
thee Ombudsman or Alternative Dispute Resolution (ADR) mechanisms. Other 
possibilitiess exist at national level for resolving infringements of Community 
laww out of court, such as using a local, regional or national mediator. It is recog›
nisedd that all of these can play an important part in securing protection against 
certainn violations of Community law, but they will not be discussed here. 

Too enforce domestic based claims, national judges have a number of tools 
att their disposal which we may wish to call remedies. They can only use them 
providingg that certain conditions are fulfilled, which we may wish to call 
procedure.. The concept of’national procedural autonomy’ will be used although 
nationall remedial autonomy may be a more appropriate concept. Indeed, the 
Communityy influence on the workings of national courts encompasses a lot 
moree than procedure stricto sensu. The principle of effective judicial protection 
hass meant that all aspects concerning the judicial enforcement of EC law rights, 
includingg access to courts, the temporary protection of Community law based 
claimss through interim measures as well as redress and sanctions for infringe›
mentt of Community law are potentially subject to Community interference. 
"Remediess and procedures have not been distinguished inter se as being distinc›
tivee parts of a legal claim"5. Furthermore, on occasions the boundaries between 
procedure,, remedies and the substance of a Community law based claim cannot 
bee readily ascertained, as Marshall lb demonstrates5. 

Inn the Community legal system, individuals, lawyers and national courts 
aree all conscripted into the task of enforcing Community law. Most of the time, 
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individualss rely on Community law before national courts in order to obtain a 
benefitt for themselves. But national courts, at the instance of individuals, not 
onlyy advance individuals’ interests, they can also advance Community interests 
inn so far as some of the cases they hear serve to identify breaches of Community 
laww which the Community machinery could not detect. Enforcement in national 
courtss also alleviates the task of the Commission in ensuring that the Member 
Statess comply with their Community obligations. As will be seen, Community 
laww has been invoked in the UK in a variety of- very inventive - situations, 
whichh may be categorised into two subheadings: the sword and the shield. On 
thee one hand, Community law is invoked against an individual, a company, or 
aa public body to force them to comply with Community law in preference to 
nationall law. On the other hand, Community law is invoked to resist an appli›
cationn of national law allegedly incompatible with Community law. Of course 
individuals,, lawyers and national courts will not be involved in the enforcement 
off Community law if they are not all well informed about its potential. All too 
often,, Community law either suffers from legal racism or is perceived as the 
subjectt one may choose to specialise in or not, or as the chasse-gardØe of big 
commerciall law firms. But Community law is neither of these. It is not foreign 
law,, but an integral part of the legal systems of all jurisdictions in the UK, and it 
cann be made relevant to any area of legal practice as the discussion of the follow›
ingg cases examplifies. 

"Community"Community law has the habit of emerging in unlikely corners"6 

AA brief overview of actions brought before or originating in the UK or actions 
involvingg UK nationals where Community law points were argued helps to illus›
tratee the breadth of impact of Community law in the UK. The Community legal 
orderr is in constant evolution, and the dynamic extension of the aims and objec›
tivess of the Community is reflected in the far-reaching ambit of Community law. 
Communityy law arguments arise in all kinds of legal proceedings - commercial, 
administrative,, financial, social - and in criminal cases. British advocates have 
displayedd real inventiveness by bringing cases without any prima facie link with 
Communityy law, within the material scope of the Treaty. Establishing a connec›
tionn with Community law does not always succeed. However, even where it does 
not,, it may pay dividends. All throughout the Community, traders breaching 
ruless limiting their commercial freedom have sought to defeat such national 
regulatoryy frameworks by - sometimes abusive7 - reliance on Community law. 
Inn this way, rules relating to Sunday trading8 were challenged in England and 
Wales.. The argument that they breached Article 28 EC was far-fetched in the 
extreme;; yet it won a partial victory from the ECJ9 before ultimately failing10, and 
inn any event, from a purely commercial perspective, had the effect of permitting 
clientss to continue trading on Sunday for a number of years pending the final 
outcome. . 

Thee Daily Mail newspaper sought to transfer its central management and 
controll to the Netherlands for tax purposes and applied for judicial review of the 
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Treasury’ss refusal to acknowledge its right to change residence without consent. 
Itt sought a declaration that it would not be required to obtain Treasury consent", 
allegingg that Articles 52 and 58 EEC precluded the Member State of origin from 
makingg the right to transfer its central management and control to another 
Memberr State subject to prior consent12. 

AA decision by the Chief Constable of Sussex not to provide livestock export›
erss with full-time police protection against animal rights protesters, but to limit 
thatt protection to two days a week was challenged on the grounds inter alia that 
itt violated Article 29 EC Treaty1*. Article 29 EC Treaty, prohibits quantitative 
restrictionss on exports and measures having equivalent effect, but Article 30 EC 
providess that such restrictions maybe justified on grounds of public morality, 
publicc policy or public security. The Chief Constable therefore had to justify 
thee extent of police protection, which he successfully achieved by demonstrat›
ingg that his decision was based on the need to make the best use of available 
resources. . 

Thee Human Fertilisation and Embryology Authority ’s discretion to author›
isee the export of sperm must be exercised in conformity with Community law. 
Thee Authority cannot refuse to allow the export of sperm without proving that 
thee breach of Article 49 EC which it would entail is justified. A recipient has the 
rightt to be treated in another Member State with her husband’s sperm unless 
theree are good public policy reasons for not allowing this to happen14. 

AA decision of the Secretary of State for the Environment designating the 
Medwayy Estuary and Marshes as a Special Protection Area for birds, but 
excludingg part of the Lappel Bank, a decision based on the need to expand the 
industriall facilities of Sheerness and safeguard the future of the town as a port, 
wass held to be unlawful. By virtue of Article 4(1) or (2) of Directive 79/409 a 
Memberr State may not when designating an SPA and defining its boundaries, 
takee account of economic requirements as constituting a general interest supe›
riorr to that represented by the ecological objective of the Directive15. 

Thee establishment and operation of lotteries is an economic activity falling 
withinn the scope of Article 49 EC16. The seizure by HM Customs and Excise of 
advertisementss and application forms for a lottery organized in Germany for 
thee benefit of UK nationals was challenged as breaching inter alia Article 49. 
Howeverr the concerns of social policy and prevention of fraud pursued by the 
UKK legislation on lotteries’7, were accepted as valid justification. 

Articlee 12 EC prohibits discrimination on grounds of nationality "within 
thee scope of application of this Treaty". This notion is capable of encompassing 
aa variety of issues. This provision is breached where British nationals possess›
ingg no residence or assets in Germany, having brought proceedings before a 
Germann civil court against a company established in Germany for payment of 
thee purchase price of goods supplied, are required by the competent German 
court,, on application by the defendant, to furnish security for costs pursuant to 
thee German Code of Civil Procedure18. Indeed such a rule: 
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"falls"falls within the scope of the Treaty within the meaning of the first paragraph of 
ArticleArticle 6 and is subject to the general principle of non-discrimination laid down hy 
thatthat article in so far as it has an effect, even though indirect, on trade in goods and 
servicesservices between Member States. Such an effect is liable to arise in particular where 
securitysecurity for costs is required where proceedings are brought to recover payment for the 
supplysupply of goods". 

Courtss in Scotland too are now aware that they must decide issues of caution 
inn a manner which is compatible with Community law. In one case, a Sheriff 
decidedd that the pursuer should find caution in respect of legal expenses solely 
onn the basis that he lived in the Netherlands and was a French national. On 
appeal,, the Sheriff-Principal did not suggest that the requirement of caution was 
off itself necessarily incompatible with Community law but found that the Sher›
iffss decision in that particular case had violated Article 12 EC which prohibits 
alll forms of discrimination based on nationality19. 

AA number of tobacco companies sought an injunction from the High Court 
restrainingg the UK Government from adopting provisions transposing Directive 
98/433 relating to the advertising and sponsorship of tobacco products pending a 
rulingg of the Court of Justice on the validity of the Directive20. 

PurelyPurely internal matters can be covered 
InIn a number of areas such as equal pay and equal treatment and working 

conditions,, Community law touches matters which concern solely Britain and 
thee people in it. Thus health and safety legislation can be enforced by a British 
employerr against a British employee in a British firm. 

AA decision of the Royal Navy to discharge one of its servicemen in pursuance 
off the policy of the Armed Forces to discharge any person of homosexual orien›
tationn is not contrary to Article 2(1) of the Equal Treatment Directive21; although 
Articlee 5(1) of the same directive precluded dismissal of a transsexual for a 
reasonn related to "gender reassignment"22. An employer’s refusal to allow travel 
concessionss to a person of the same sex with whom an employee has a stable 
relationship,, where such concessions are allowed to a worker’s spouse or to the 
personn of the opposite sex with whom a worker has a stable relationship outside 
marriage,, does not constitute discrimination prohibited by Article 141 EC or the 
Equall Pay Directive.23 The Treaty of Amsterdam provided for the insertion of a 
provision244 conferring express legislative competence on the Community insti›
tutionss to take appropriate action to eliminate various forms of discrimination, 
includingg discrimination based on race, ethnic origin, religion or belief, disabil›
ity,, age or sexual orientation. Given that the ECJ has unequivocally indicated 
thatt it is a matter for the Council - and not for the ECJ - to make this extension 
inn Community rights25, challenges of policy on such grounds in judicial review 
proceedingss would be best brought under the Human Rights Act26. 

InIn other fields, ’activation of Community rights’ is necessary. Such activa›
tionn flows from the exercise of freedom of movement. Thus, where a married 
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womann who is a national of a Member State has exercised Treaty rights in 
anotherr Member State by working there enters and remains in the Member 
Statee of which she is a national for the purposes of running a business with 
herr husband, Community law entitles her spouse (who is not a Community 
national)) to enter and remain in that Member State with his wife27. However, 
aa non-Community national who is married to a Community national does not 
enjoyy any of the rights of free movement of the latter unless and until the latter 
hass moved out of their home country into another Member State and has, as it 
were,, ’activated’ their Community status or there is some other factor connect›
ingg the family with a situation governed by Community law28. It remains to be 
seenn how the courts would deal with situations where it would be alleged that 
thee "activation" has been triggered by an oblique motive 

CriminalCriminal law 
Communityy law has also reached the criminal law systems. In the UK, 

criminall practitioners have, on occasions, submitted that domestic rules were 
inn conflict with Community law. Many EC law provisions have the potential 
too alter or nullify the criminal law of the Member States. In the UK, the most 
frequentt points of contact have been in respect of free movement of goods29 and 
persons’0,, agriculture31, fisheries52 and road traffic cases". 

CommunityCommunity law and immigration law 
ECC law imposes limits on the powers of criminal courts to make recom›

mendationss for the deportation of the beneficiaries of free movement provisions 
followingg criminal convictions. In this way, the extent of the Member State’s 
discretionn to implement those recommendations and to deport offenders on its 
ownn initiative may be circumscribed54. 

Inn Boucherau}5, the question whether a criminal conviction could be suffi›
cientt in itself to justify a recommendation for deportation was considered. It was 
heldd that Community law required national authorities to carry out a specific 
appraisal,, from the point of view of the interests inherent in protecting the 
requirementss of public policy. Such an appraisal might not necessarily coincide 
withh the appraisal which formed the basis of a criminal conviction. The exist›
encee of a previous criminal conviction could only be taken into account in so far 
ass the circumstances which gave rise to that conviction are evidence of personal 
conductconduct constituting a present threat to the requirement of public policy’6. 
Recoursee by a national authority to the concept of public policy presupposes 
thee existence of a genuine and sufficiently serious threat to the requirements 
off public policy affecting one of the fundamental interests of society. When 
applyingg the preliminary ruling to the facts of the case, the Magistrates Court 
consideredd that the possession of a small amount of drugs by Mr Bouchereau 
didd not make him a sufficiently serious threat to the requirements of public 
policy.. Accordingly, a recommendation for deportation was not made. 
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Persistentt violence and disorder connected with football matches led the 
UKK to adopt a series of increasingly severe measures designed to keep likely 
offenderss away from matches. One such measures was the Football (Disorder) 
Actt 2000, which inter alia enabled banning orders to be made against persons 
whoo had at any time caused or contributed to any violence or disorder in the UK 
orr elsewhere. Litigants unsuccessfully challenged banning orders as breaching 
interinter alia Community law. They argued that (i) the banning orders derogated 
fromm the positive rights on freedom of movement and freedom to leave their 
homee country conferred on them by Directive 73/148 because it was not permis›
siblee to justify a banning order on public grounds, and alternatively that no 
suchh grounds were made out on the evidence; (ii) the 2000 Act was contrary 
too Community law and therefore inapplicable insofar as it imposed mandatory 
restrictionss on free movement within the Community on criteria that were not 
providedd for or permitted by Community legislation; (iii) it was contrary to the 
Communityy law principle of proportionality to ban an individual from travelling 
anywheree within the Community even if the relevant match or tournament was 
nott taking place within the Community. 

AnAn all pervasive influence 
Finally,, Community law has an even-more far-reaching, pervasive, inciden›

tall influence. First, given the requirement to make effective remedies avai›
lablee for breach of Community law, UK courts have been encouraged to make 
availablee the same remedies in a purely national context37. In England’8, senior 
judgess have pointed to divergence from EC law as a justification for changing 
domesticc law both in matters of procedure39 and on questions of substantive 
law40.. Second, general principles of Community law and methods of interpre›
tationn which domestic courts had to apply when giving effect to Community 
law,, including those derived from the European Convention of Human Rights 
andd Fundamental Freedoms41, have been discussed in the context of claims 
basedd on domestic law well before the entry into force of the Human Rights 
Act.. This indirect reception of Community law into national law often takes 
thee form of the importation of a principle or technique from one legal system 
throughh another, courtesy of the case law of the ECJ. So, the German principle 
off proportionality adopted and adapted by the ECJ as a means of controlling 
arbitraryy actions by the Community institutions was then applied by national 
courtss reviewing actions of national authorities in a Community law context, 
beforee being discussed in purely domestic situations. Some of the interpreta›
tionn techniques adopted to conform with Community requirements, have been 
usedd in fields outside the reach of Community law. Thus the concept of objective 
justificationn applied in the context of indirect sex discrimination has percolated 
intoo the field of race discrimination law42. 
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TheThe UK courts and Integration 
Itt is almost trite to say that in the Community, legal integration is much 

moree developed than political integration, and that a picture of the Community 
whichh places litigation at centre stage and concentrates on enforcement issues 
givess a rather distorted image of the reality of daily life in the Community. 
Certainly,, for the UK, some of the troublesome years in its (ever) awkward rela›
tionshipp with the Community have also been the years where major legal battles 
weree fought in the UK courts. Thus, not long after John Major trumpeted his 
Government’ss great achievement at Maastricht regarding opting-out of Commu›
nityy social policy, the House of Lords was reviewing the validity of primary UK 
legislation,, namely the Employment Protection (Consolidation) Act 1978 against 
aa superior Community law norm. Indeed the concepts of indirect discrimina›
tionn as developed by the ECJ in relation to Article 141 EC and the Equal Pay and 
Equall Treatment Directives which had brought the precarious status of part-
timee workers43 within the scope of Community law were recognised and applied 
byy the House of Lords44 well before the Community legislature took action. UK 
Courtss were also persuaded to intervene in relation to pregnancy issues45, even 
beforee the adoption of the Pregnancy Directive46. 

Yet,, if this work gives the impression that Community law is a powerful 
weapon,, the reality it describes is just the tip of an iceberg. Unfortunately, non 
compliancee with the law of the Community by all those who are supposed to 
respectt it remains all too frequent. Therefore the availability of national reme›
diess forms an essential element in the proper application and enforcement of 
Communityy law and wherever possible the workings of national courts when 
theyy apply Community law should be improved. The national judicial landscape 
mustt therefore be mapped with greater precision. 

Lastly,, it should be explained why throughout this dissertation the term 
Communityy law will be used. The European Communities Act 1972 does not 
makee any reference to EU law, but only to Community law. In the 1972 Act 
Communityy law is defined by reference to the Community Treaties47. 
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CHAPTERR I SETTING THE SCENE 

"The"The treaty is quite unlike any of the enactments to which we have become accus›
tomed.tomed. [...] It lays down general principles. It expresses its aims and purposes. All in 
sentencessentences of moderate length and commendable style. But it lacks precision. It uses 
wordswords and phrases without defining what they mean. An English lawyer would look 
forfor an interpretation clause, but he would look in vain. There is none. All the way 
throughthrough the treaty there are gaps and lacunae. These have to be filled in by the judges, 
oror by regulations or directives. It is the European way. [...] Seeing these differences, 
whatwhat are the English courts to do when they are faced with a problem of interpreta›
tion?tion? They must follow the European pattern. [...J No longer must they argue about 
thethe precise grammatical sense. They must look to the purpose or intent.[...] They must 
divinedivine the spirit of the treaty and gain inspiration from it. If they find a gap, they 
mustmust fill it as best they can."1 

Settingg the scene 

Likee any legal system, Community law has its unique features, and UK judges 
havee often referred to the Community legal order as a new and very different 
legall order. This Chapter maps the contours of the European way UK courts 
havee had to become accustomed to. 

I.II Union law or Community law? 

Inn the aftermath of the Second World War, a number of bodies and institutions 
weree set up with similar titles. Today, there are at least four fields of law often 
confusinglyy referred to as ’European Law’: the law of the European Conven›
tionn of Human Rights and Fundamental Freedoms; the law of the European 
Communities;; the law of the European Union; and the law of the European 
Economicc Area. In this work, the terms European law, European Community 
law,, or Community law will be used interchangeably to refer exclusively to the 
laww of the European Communities2, a subset of the law of the European Union. 
Thiss is not to deny the importance of Union law as a rapidly developing field’, 
butt for the purpose of this work only Community law is relevant, particularly 
becausee in the UK context Community law is exclusively defined by reference to 
thee European Communities Treaty.4. 

I . I . II The acceleration of history 

Fromm the date of entry into force of the EEC Treaty to the fall of the Berlin wall, 
thee integration process was characterised by a definite slowness5 by compari›
sonn to the radical turnaround brought about by the end of the cold war system. 
Sincee then, in the words of Jacques Delors, there has been a clear ’acceleration 
off history’. Institutional reform is followed by more institutional reform that 
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triggerss yet another need to reform the Treaties. More policies and competing 
objectivess are added. This in turn affects the way in which the Community legal 
systemm evolves. 

Thee Treaty of Maastricht provided for a future revision process which began 
inn March 1996 and concluded with the signing of the Treaty of Amsterdam on 
22 October 1997. The Treaty of Amsterdam entered into force on 1st May 1999. 
Amsterdamm in turn provided for a future revision process and even provided a 
frameworkk for this revision process in the Protocol on the institutions with the 
prospectt of enlargement of the European Union, the famous "Amsterdam left›
overs."overs." At Nice, a new Treaty was agreed, to open the way to enlargement. The 
neww Treaty, signed on 26 February 2001, entered into force on 1 February 2003. 

Furtherr changes will probably be made to the Treaties as a result of the 
Conventionn on the Future of Europe and of the Treaty on the Accession of 10 
neww Member States, which was signed on 16 April 2003 and will enter into force 
onn 1 May 2004. 

I .I .22 The Treaty on European Union 

Thee Treaty of Maastricht or "Treaty on European Union" introduced a three-
pillarr structure. The three Communities remained in existence as components 
off the first pillar, the two inter-governmental Treaties provided on one hand for 
co-operationn in the field of Common Foreign and Security policy (the second 
pillar),, and on the other hand in the field of Justice and Home Affairs (the third 
pillar). . 

Thee Treaty on European Union also introduced "citizenship". This was 
largelyy inspired by the concern to bring the Union closer to its citizens and to 
givee expression to its character as more than a purely economic project. This 
concernn is also reflected in the removal of the word economic from the Commu›
nity’ss name and by the introduction into the EC Treaty of a range of activities 
andd policies transcending the field of economy6. It is now clear that citizen›
shipp carries with it important legal consequences. Individuals are not merely 
regardedd as economic agents. 

"Union"Union citizenship is destined to be the fundamental status of nationals of the 
MemberMember States, enabling those who find themselves in the same situation to enjoy the 
samesame treatment in law irrespective of their nationality, subject to such exceptions as 
areare expressly provided for."7 

Thee Treaty of Amsterdam provided for a renumbering of EU and EC Treaty 
provisions;; it ’communautarised’* a part of the third pillar by inserting a new title 
onn "Visas, Asylum, Immigration and other Policies relating to the free move›
mentt of persons in the EC Treaty". "Police and Judicial Co-operation in Crimi›
nall Matters" remained an intergovernmental matter to be dealt with using the 
intergovernmentall method. 
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i.22 Primary sources 

Thee sources of Community law are contained in the constitutive or "found›
ingg Treaties" establishing the three Communities; in the Treaties revising the 
foundingg Treaties, notably the Merger Treaty of 1965, the Budgetary Treaties, 
thee Single European Act and the Treaty on European Union; in the Treaties of 
Accessionn (which provide for the accession of new Member States), and in proto›
cols,, conventions, and acts ancillary to the founding Treaties and the Treaties of 
Accession. . 

Thee Preambles to the Treaties have legal force; and disregarding them as 
meree ’Euro-waffle’9 would be unwise. The ECJ has in a number of landmark 
decisionss made express reference to the Preamble when interpreting substantive 
provisionss of the Treaty and deciding on their effect. 

1.2.11 A Europe of bits and pieces10 

Protocolss deserve a special mention in the UK context. This is the case, not only 
becausee of the Protocol on Social Policy or the Protocol on EMU, which signalled 
thee UK’s determination to follow its own path, but also because the unity and 
coherencee of the Community legal order is now more and more threatened by 
opt-outs,, exceptions and derogations. This increased recognition for flexibility is 
noww an established pattern in Community law. While the provisions on closer 
co-operationn have not to date been used, it is clear that many of the assumptions 
aboutt the need for uniform application of Community law are seriously in need 
off being thought through again. Certainly the ECJ in the Tobacco Advertising 
case"" signalled that only appreciable distortions of competition could justify 
recoursee to Treaty provisions designed to ensure the good functioning of the 
internall market. This is in stark contrast with the way in which the distorsion 
off competition argument was used to justify the use of Community powers to 
legislatee in the environmental field at a time when the Treaty lacked an environ›
mentall title. 

1.2.22 International agreements. 

AA second category of primary sources of Community law comprises interna›
tionall agreements by which the European Union is bound. These consist of 
agreementss with one or more third countries or international organisations, 
concludedd either by the Community and the Member States together or by the 
Communityy itself in exercise of its external relations powers. These agreements 
includee agreements such as GATT (which predates the foundation of the EEC), 
thee Treaty establishing the European Economic Area (EEA), and "Associa›
tionn Agreements", notably the LomØ Convention with the African, Caribbean 
andd Pacific (ACP) countries; and the "Europe Agreements" with some of the 
countriess of Eastern Europe. On occasions, UK courts are faced with questions 
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regardingg the effects of such agreements. In this way, in Polydof* the Court 
off Appeal asked the EC J whether the Portuguese Association Agreement had 
thee effect of allowing parallel imports from Portugal. More recently the High 
Courtt has sent a number of questions in relation to the effect of the EC-Poland, 
EC/Bulgaria,, EC-Czech Republic Association Agreements. In Gloszczuk1*, the 
ECJJ was asked whether Article 44 of the EC-Poland Association Agreement 
conferredd a right of establishment upon a Polish national whose presence within 
thee territory of a Member State was unlawful under national immigration law. 
Thee UK courts have also helped to explain the relevance of the WTO to proceed›
ingss before national courts. Thus, where the Community intended to implement 
aa particular obligation assumed in the context of the WTO, or where a Commu›
nityy measure refers expressly to the precise provisions of the WTO agreements, 
itt is possible to challenge the validity of that Community measure in the light of 
thee WTO rules14. 

1.2.33 The general principles of law 

Thee final category of primary sources is thate of the General Principles of 
Law.. These principles have been developed by the ECJ, as part of its general 
dutyy to ensure that the law is observed15. They derive from the constitutions of 
thee Member States, or from international agreements, such as the European 
Conventionn on Human Rights and Fundamental Freedoms {ECHR), to which 
thee Member States, but not the Community, are parties’6. With regard to the 
ECHR,, it must be borne in mind that the ECJ only finds inspiration from it, 
andd that there is a real possibility of diverging interpretations between the 
Luxembourgg and Strasbourg Courts17. However, if the ECJ takes any notice of 
thee EU Charter of fundamental rights, then any divergences in the future can 
onlyy mean a more extensive protection by the Luxembourg Court. Since the 
Charterr specifically contains rights which corresponds to those that are guaran›
teedd by the Convention for the protection of Human Rights and Fundamental 
Freedoms,, then the meaning or scope of these rights must be the same as those 
laidd down under the Convention unless Union law provides more extensive 
protection18. . 

1.2.3.11 Th e EU Charter of Fundamental Rights. 

Att the European Council of Nice, the Charter of Fundamental Rights of the EU 
wass solemnly proclaimed. The Charter is not legally binding’9. The question of 
itss legal status20 is one of the issues the next IGC will have to address, although 
itt might have some impact even before then. Thus, three Advocates General21 

havee already been referring to it given that "it constitutes the expression, at the 
highestt level, of a democratically established political consensus on what must 
todayy be considered as the catalogue of fundamental rights guaranteed by the 
Communityy legal order"22. It has also been said that "in proceedings concerned 
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withh the nature and scope of a FR the relevant statements of the Charter cannot 
bee ignored. The Charter has clear purpose of serving, where its provisions so 
allow,, as a substantive point of reference for all those involved - Member States, 
institutions,, natural and legal persons - in the Community context." On the 
otherr hand, the ECJ has decided the cases without any reference to the docu›
ment33.. One new development is apparent it is that: both the CFI and the ECJ are 
takingg greater care in examining the case law of the Strasbourg Court. 

Thee general principles of law as a source is a mixed bag. It includes funda›
mentall rights proper, but also principles of "administrative justice" such as legal 
certaintyy and proportionality and principles "aligned with British concepts of 
naturall justice"24. 

1.2.3.22 The relevance of the general principles of law in litigation 

Primaryy sources take precedence over derived legislation. Accordingly, chal›
lengess to the validity of Community legislation in conflict with primary 
sourcess can be mounted before national courts. The general principles of law 
aree a primary source of Community law and as such must be observed by the 
Communityy institutions whether they act in a legislative or executive capacity. 
Ass a result, general principles of law can be relied upon in litigation to question 
thee validity of Community legislation, and executive action by the Commission 
cann be challenged if it can be shown to be in breach of the general principles 
off law. Such challenges to the validity of Community action can take place in 
nationall courts, and as will be shown, there have been instances where the UK 
courtss have been faced with such situations. 

Thee primary function of national courts in relation to the general principles 
off law, relates to Member State actions. Where Member States act as agents of 
thee Community, by applying Community law or administering Community 
policies,, they, similarly, are constrained by the general principles of law25. This 
iss the case where Member States apply a Community Regulation or implement a 
Communityy Directive. Indeed the discretion left to Member States in relation to 
thee choice of methods to meet the result laid down in a particular Community 
instrumentt can never include a discretion as to whether or not to respect the 
generall of principles of law. Member States must also observe general principles 
off law when they are derogating from free movement provisionsa6. The diffi›
cultiess encountered by national courts and certainly by the UK ones in situa›
tionss where the legality of national measures has been contested on the basis 
off a breach of the general principles of law consist in determining whether the 
nationall measures fall within the ambit of Community law in the first place. 

Ass will be shown, the application of the general principles of law in the 
UKK courts is fraught with inconsistencies, and the application of these prin›
cipless seem to be establishing a new pocket of resistance for the courts in the 
UK27.. It is also worth highlighting the fact that as a source of Community law 
thee general principles have given rise to different types of issues in domestic 
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courts.. Thus, generally speaking, the general principles of law have been used 
inn litigation before the UK courts as a vehicle to try and increase the standard of 
judiciall protection of rights afforded under domestic law. This is in contrast with 
Germany,, for example, where, for quite some time, the general principles of law 
weree thought to bring about a challenge to the standard of protection of funda›
mentall rights as guaranteed under the Basic Law. 

1.33 Legislation enacted under the Treaty 

Thee EC Treaty defines the powers of Community institutions and provides for 
thee constitutional framework under which the body of Community legislation is 
beingg made. Legislation made under the Treaty consists of regulations, direc›
tivess and decisions. 

1.3.11 Regulations and the devolution dimension 

Articlee 249 EC provides that "a regulation shall have general application. It is 
bindingg in its entirety and directly applicable in all the Member States". A regu›
lationn "being essentially of a legislative nature"28 has general application in that 
itit contains general and abstract provisions, and has legal effects extending to an 
indeterminatee group of persons and to a multiplicity of circumstances described 
inn general terms. Being binding in its entirety, a Member State is not entitled 
too apply the provisions of a regulation in an incomplete or selective manner 
andd thus exclude those parts which it considers to be contrary to certain of its 
nationall interests29. Regulations take effect, in all Member States, either 20 days 
afterr their publication in the Official Journal or at a later date specified in the 
text.. In exceptional circumstances30, a regulation may take effect retrospectively. 
Inn the criminal sphere, regulations cannot operate retroactively31. Whereas in 
theory,, as soon as they come into force, regulations are "directly applicable in all 
thee Member States"; and hence are supposed to be self-sufficient as legal instru›
ments,, in practice numerous regulations leave national authorities a certain 
amountt of legislative discretion - sometimes on rather important matters. 
Regulationss which require further action by the Member States are particularly 
frequentt in the agricultural field, where they leave more and more margin of 
manoeuvree for the Member States. Whatever degree of intervention is needed, 
Memberr States must ensure that the Community nature of the Regulation is 
clear,, and that its substance is in no way altered. Where the Community legis›
laturee leaves some discretion to a Member State, and where the constitutional 
arrangementss of that Member State provide for implementation of Community 
obligationss by devolved institutions, there does not appear to be any reason why 
eachh of the devolved institutions should not be entitled to exercise this discre›
tionn separately. Therefore, Scotland could implement Community obligations in 
devolvedd areas differently from the rest of the UK. In fact, differential imple-
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mentationn has already taken place32 and some of the support schemes under 
thee CAP, in particular those related to the application of the Rural Development 
Regulation»» have been implemented separately in the different parts of the UK. 

Somee questions remain and are as yet to be addressed in Community law. 
Lett us consider the following scenario: in a Member State, devolved institutions 
makee use of their power to implement the same Community obligations sepa›
rately.. If this power to implement the same Community instrument resulted in 
differentiall implementation and was challenged, as breaching inter alia the EC 
generall principle of equal treatment, would devolution itself be seen as consti›
tutingg an objective justification? Would the fact that different parts of the UK 
havee devolved decision-making powers in areas occupied by Community law 
providee a justification for the difference in treatment resulting from the exer›
cisee by these different parts of their power to implement differently the same 
Communityy instrument? Would the EC J consider that, in the matter of legisla›
tionn the decisions of one legislative body cannot be a comparator with those of 
anotherr legislative body? Would it say that the principle of equal treatment is 
nott breached because conditions in each jurisdiction differ and the legislative 
responsee will reflect those differences? 

Withh devolution, a number of new issues are being discussed, notably 
whetherr the power to take stricter measures under a Community Regulation 
iss open only to the Member States or also to their constituents parts34. Further›
moree the courts in Scotland have been asked to consider whether it is possible 
forr the same EC Regulation to be applied differently in different parts of the UK 
orr whether this is contrary to the nature of the Regulation as a general measure. 
Inn the agricultural field there is also the added difficulty of whether or not this 
wouldd be in breach of Article 34 {2) EC, a provision which excludes discrimina›
tionn between producers or consumers within the Community. 

1.3.22 Directives 

AA directive is binding on each Member State as to the result to be achieved 
withinn a prescribed period, but leaves the Member States the choice of form and 
methodss for attaining the objectives set at Community level. The fact that the 
Communityy institutions lack legislative discipline also has consequences for 
Directives.. In the same way that Regulations have on occasion stopped being 
self-sufficientt legal instruments, the discretion Directives are supposed to leave 
too the Member States is on occasion severely curtailed by precise and detailed 
provisions.. Even where Member States enjoy genuine discretion, this is closely 
supervisedd by the ECJ. The use of administrative practices, which by their 
naturee may be changed according to the whim of the authorities and which lack 
appropriatee publicity is not acceptable35. The provisions of a directive must be 
implementedd with unquestionable binding force and with the specificity, preci›
sionn and clarity required in order to satisfy the requirement of legal certainty36. 
Thiss requirement is difficult to fulfil when the directive itself is ambiguous. 
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Givenn that the basic principle for implementing EC Directives is that effect must 
bee given to what they require, but that identifying the requirements of Commu›
nityy law is not always straightforward, the practice of annexing the text of the 
directivee to the national provisions that are designed to implement them has 
becomee commonplace’7. This is in nobody’s interests. 

1.3.2.ii Directives lay down different types of obligations 

Thee means of giving effect to the requirements laid down in directives obviously 
variess depending on the content and nature of directive. Some directives require 
Memberr States to set up procedures; others may impose obligations on Member 
Statess to provide information to the Community institutions or to notify them 
off a proposed course of action such as the introduction of new technical regula›
tions.. Some directives require Member States to grant exemption from VAT, 
otherss oblige them to introduce or modify substantive provisions governing 
legall relationships in the private sphere. 

Inn practice, this means that directives raise before national courts a variety 
off issues. Sometimes UK courts will be asked to check that adequate procedures 
havee been put in place which offer the guarantees required. On other occasions, 
theyy will be asked to substitute a legally perfect provision in a directive for a 
provisionn of national law, or to decide which effects to attach to the non respect 
off an obligation to notify standards or provide the relevant information. In yet 
furhterr circumstances, UK courts will be asked to decide whether the sanctions 
attachedd to a failure to comply with the obligations as laid down the implement›
ingg legislation will secure proper compliance with the directive. The fact that 
theree are different types of directives also means that issues such as whether, 
andd in which circumstances, individuals may be recognised as having an 
interestt in ensuring that Member States comply with these different directives, 
willl vary. 

1.3.2.33 Directives need national law 

Accordingg to the text of Article 249 EC, the addressees of directives can only 
bee the Member States. As far as individuals are concerned, this means that 
rightss and obligations can only be brought into being by the national measures 
thatt implement the directives and not by the directives themselves. In other 
words,, the Treaty provides that directives can only reach individuals through the e 
mediumm of national legislation. 

"Wherever"Wherever a directive is correctly implemented, its effect extends to individuals 
throughthrough the medium of the implementing measures adopted by the Member States 
concerned"concerned"3838. . 
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Wheree a directive is not implemented in national law, the rights and obliga›
tionss therein are not readily available39. Where it is implemented, Community 
laww appears in the national legal systems "disguised" as national law. It follows 
thatt it is necessary to check whether or not there is a directive which covers 
thee situation under consideration. When a UK statute or statutory instrument 
implementss a Community directive, it is useful first of all to make sure that 
thee Community directive has been properly implemented. If not, then it may 
bee challenged, and what may have seemed like a simple plea of guilty or a fair 
dismissall might well become a plea of not guilty or a claim for unfair dismissal. 

1.3.2.33 Implementation in practice 

Itt is also important to appreciate that directives lay down two separate obliga›
tionss for Member States. Alongside the obligation to implement the directive 
-- sometimes referred to as ’black-letter implementation’-, Member States have 
ann obligation to ensure that the objective which the directive intends to achieve 
iss actually met - ’implementation in practice’. Community law requires Member 
States,, and, insofar as they are organs of the States, their national courts and 
tribunals,, to ensure the exercise of and effective control over compliance with 
thee provisions of the directive and with the national legislation intended to put 
itt into effect.40 In other words, Member States must not only transpose direc›
tivestives properly, they must secure their effective application and enforcement. So 
forr example, full implementation of Article 7 of the Package Travel Directive41 

requiress Member States to adopt, within the prescribed period, all the measures 
necessaryy to provide purchasers of package travel with a guarantee that, as from 
thee time limit for implementation, they will be refunded money already paid and 
willl be repatriated in the event of the organiser’s insolvency. Full implementa›
tionn is not secured if the national legislature has done no more than adopt the 
necessaryy legal framework for requiring organisers by law to provide sufficient 
evidencee of security42. From the foregoing it can be seen that much is expected 
off national courts in terms of ensuring the proper application of the obligations 
laidd down in directives. 

Thee Commission is proposing to include in proposals for new directives an 
obligationn on Member States to include a "concordance table" with the commu›
nicationn of transposition measures (at national and/or regional or local level); 
whetherr this will make the task of national courts any easier is necessarily a 
matterr of conjecture at this stage. 

1.3.2.44 The pathology of non-compliance 

Directivess are not only sometimes implemented imperfectly, they are often 
implementedd belatedly, or not at all. 
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"It"It is central to the coherence and unity of the process of European construction 
thatthat each Member State should fully and accurately transpose into national law the 
CommunityCommunity Directives addressed to it within the deadlines laid down therein."*3 

Thee Community is beset with a pathology of non-compliance, an acute problem 
inn relation to directives, where poor or bad implementation at times constitutes 
thee norm. This is true of the UK, where, despite a good record in relation to 
formall transposition, claims have been pursued successfully in order to secure 
thee proper and effective application and enforcement of directives4’». 

Itt is important to stress that enforcement of directives raises different sets of 
issues.. UK courts may be called upon to play different roles, at different points 
inn time45, in ensuring that Member States comply with the obligations laid down 
inn directives. In cases of alleged wrongful implementation, UK courts might 
needd to refer the matter to the EC J in order to ascertain the full extent of the 
Communityy requirement. In cases of established wrongful implementation, UK 
courtss may be called to find the State liable46. In the absence of implementing 
measures,, i.e. without the medium of national law, the extent to which directives 
reachh individuals, and the extent to which individuals can insist that UK courts 
ensuree effective application of Community directives will vary. Questions will 
alsoo arise, depending on factual circumstances as to the title and interest of indi›
vidualss and other legal persons to challenge implementing legislation as having 
failedd to achieve the required result. Flowing from this are issues of whether a 
potentiall litigant ought to challenge UK-wide implementing legislation in the 
Englishh or Scottish courts where title and interest is viewed differently47, or even 
whetherr courts in the UK should take a particular approach to title and interest 
wheree Community law arguments are raised before them, since an important 
Communityy law principle is that Community law is to be applied uniformly. The 
differentt techniques developed by the ECJ and available to individuals to enforce 
directives,, and the various consequential duties on national courts in giving 
effectt to directives will be considered in Chapters 3 and 4. 

1.3.2.55 Improving the quality of EC Directives 

Theree are now EU level procedures for regular reviews of the effectiveness 
andd transposition of legislation. Individual directives in particular may have 
revieww dates written into them that will provide an opportunity for review of the 
problemss and difficulties encountered when implementing or applying them. 
Inn certain specific fields individual initiatives are set up. Thus for example, EC 
legislationn concerning the single market is being reviewed at EU level through 
thee Simpler Legislation for the Internal Market (SLIM) Initiative. In the UK, 
Governmentt Departments are invited to signpost difficulties encountered in 
thee application of Community obligations to the Cabinet Office so that the UK 
Governmentt may put forward the necessary proposals for amendments. 
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1.44 Soft law 

Inn the Community, there are rules of conduct which although without legally 
bindingg force may nevertheless have important practical effects since they offer 
guidancee as to the interpretation and scope of application of Community law. 
Thiss ’soft law’ takes a multitude of forms; from acts explicitly recognised by 
Articlee 249 EC, namely recommendations4* and opinions as well as declara›
tions,, action programmes, communiquØs, conclusions of European Council 
summitss and resolutions of Community institutions. Other official documenta›
tionn may assist. This includes notices, communications and other statements of 
policyy issued by the Commission; as well as answers to parliamentary questions 
inn the European Parliament49. In the UK, reports such as those of the House 
off Lords Select Committee on the European Communities (now the European 
Unionn Committee) provide useful information as to new developments which 
cann be expected, and as to the different issues surrounding the implementation 
off particular Community instruments, in so far as they outline the particular 
areass of domestic legislation which will have to be amended or consider whether 
orr not new legislation will be required to give effect to the new Community 
obligations. . 

1.55 Case law as a source of law 

Lawyerss in the UK are perfectly comfortable in recognising case law as an 
importantt source of law. As for the courts, they are instructed specifically to 
followw the case law of the EC J. Section 3(1) of the European Communities Act 
19722 expressly provides: 

"that"that any question as to the meaning or effect of any of the Treaties and of 
CommunityCommunity legislation, must, if not referred to the European Court, be decided in 
accordanceaccordance with the principles laid down by, and any relevant decisions of, the Euro›
peanpean Court." 

Nevertheless,, the extent to which the case law of the EC J is a source of law 
deservess some attention. Equally the special features of the case law developed 
byy the ECJ must be stressed. 

1.5.11 ECJ decisions relevant and binding on the UK courts 

AA preliminary ruling under Article 234 EC is binding on the referring court, 
butt what exactly is its broader effect on other courts in the same national legal 
systemm and on the domestic courts of other Member States? Community rules 
havee to be interpreted so as to have the same effect in every Member State50 and 
thee function of Article 234 EC is to secure uniform application and interpreta-
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tion.. Therefore, preliminary rulings are designed to have a wider impact than 
justt on the referring national court. The ECJ indicated in CiljiP1 that a reference 
doess not have to be made in future cases in which the same question of inter›
pretationn arises again or to which the ruling is capable of applying, even by a 
courtt which would otherwise be obliged to refer. In ICI52, it was made clear that 
aa declaration of invalidity of Community legislation may be relied upon by other 
nationall courts. In addition, the ECJ makes frequent reference to ’consistent and 
wellwell established case law’; and has attached important practical consequences to 
thee existence of such a body of case law. In this way, characterisation of breaches 
off Community law for the purpose of establishing State liability has been made 
inn the light of the earlier ECJ case law. In Brasserie du PŒchew**, the ECJ held54 

thatt the German Biersteuergesetz, prohibiting the marketing of beer containing 
ingredientss other than water, hops, malt and yeast, as Bier, had been found to 
contravenee Article 28 EC in 1987; furthermore that it could not be regarded as 
ann excusable error, since the incompatibility of such rules was manifest in the 
lightt of earlier decisions of the Court, in particular Cassis de Dijon (1979)55, and 
VinegarVinegar (i98i)s6. Therefore, ’consistent and well established case law’ ought to be 
studiedd with particular attention. At the same time, it must be remembered that 
theree is no such thing as a doctrine of binding precedent as understood in the 
UK.. The ECJ is not formally bound by previous rulings; although in practice, 
likee any other court, it rarely departs from previous decisions. National courts 
aree bound by a previous ruling of the ECJ57 but no national court is precluded 
fromm making a reference if it wishes the ECJ to reconsider a previous ruling on 
thee interpretation of a specific provision58; and, on at least three occasions, the 
Courtt expressly overruled a previous decision59. 

1.5.22 Reading the case law of the ECJ 

Judgmentss of the Court, collegiate decisions, are terse, cryptic and contain little 
indicationn of the reasoning on which they are based. The opinions of Advo›
catess General are more akin to the style of legal writing of the UK bench. The 
Treatyy provides that the task of an Advocate General is to "make, in open court, 
reasonedd submissions on cases brought before the Court of Justice, in order to 
assistt the Court in the performance of the task assigned to it". The usefulness of 
opinionss is twofold. Where the ECJ departs from it, the opinion can be regarded 
ass a dissenting opinion, and may be invoked as a persuasive authority in subse›
quentt cases to try to convince the Court to reconsider previous rulings. Where 
thee ECJ followed it, an opinion may be the best guide to the reasoning of the 
Court.. "Although not binding upon the Court, they are a source of Community 
law."60 0 

Casess should not be read as making a clear-cut distinction between ratio 
decidendidecidendi and obiter dicta: "in each case, everything that is said in the text of 
thee judgment expresses the will of the Court"6’, and should therefore be taken 
noticee of, a piece of advice especially relevant to preliminary rulings: "English 
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lawyerss and English courts should beware of treating EC preliminary rulings 
onn their facts as authorities for particular propositions and they should also 
bee wary of distinguishing the cases on their facts6*." The operative part of a 
preliminaryy ruling is in limited terms since it specifically answers the precise 
questionss referred by the national court, yet in such cases, the ECJ also develops 
generall principles of interpretation. An illustration is provided by the case of 
vonvon Colson6\ In the operative part of the judgment, the Court held"[...] it is for 
thee national court to interpret and apply the legislation adopted for the imple›
mentationn of the directive in conformity with the requirements of Community 
law[...]."" In Marshall II, the Court of Appeal quoted this paragraph as authority 
too refuse to construe the Sex Discrimination Act 1975 in the light of the Direc›
tive.. "The Act of course predated Directive 76/207 and was not enacted to give 
effectt to the Directive". However, in the main body of the judgment, the ECJ had 
indicatedd that"[...] in applying the national law and in particular the provisions 
off a national law specifically introduced in order to implement Directive 76/207, 
nationall courts are required to interpret their national law in the light of the 
wordingg and the purpose of the directive..."64 In other words, the duty imposed 
onn national courts did not simply apply to the legislation specifically adopted to 
givee effect to the directive, a point eventually clarified beyond doubt in Marleas-
ing.ing.66* * 

Casee citation in the Court case law has been the subject of some academic 
analysis,, which suggests that on occasion the status of previous decisions is 
obscured,, which is a source of confusion for those who have the task of giving 
effectt to Community law. Previous decisions are normally only cited by the 
Courtt in support of its argument; authorities pointing the other way are either 
rarelyy mentioned, sometimes departed from without explanation, or occasion›
allyy even presented by the Court as supporting the opposite line66. It is difficult 
forr the Court to be absolutely consistent, as it has to adapt to rapidly changing 
circumstances. . 

"Thee EC} takes account of the intervening social and other changes and 
evolvingg standards ... in deciding how the law should be develop to meet chang›
ingg needs and demands on it.... The concern of the ECJ is to ensure that the law 
adaptss itself to meet new problems67." 

Furthermore,, it is clear that the Community legal order is dependent on 
nationall judges. It is they who must make the best use of the resources available 
inn their national legal systems so as to ensure that both procedural and substan›
tivee rights granted by Community law can be vindicated. This means that on 
occasionss national judges must also be prepared to make constructive efforts. 
Inn other words, there is a substantial interaction between the ECJ and national 
courts.. In the same way that the ECJ influences the workings of national courts, 
nationall courts too influence the ways in which the ECJ develops its case law. 
Thee ECJ must ensure that it always keeps national courts on board, and that its 
"authority"" is accepted by national courts, as formally the relationship is one 
betweenn equals68. 
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Thee ECJ has on occasion been under attack: there has been much talk about 
curbingg its competence, although this did not amount to any Treaty amend›
ments69.. Against this background, the task of the ECJ is a difficult one. It must 
ensuree its authority is accepted as naturally as that of national supreme courts 
althoughh it is not in any way in such a hierarchical position, an aspect often 
forgottenn when the Court’s case law is put to the rigorous test of academic scru›
tiny70.. The ECJ has further been criticised for not deciding questions referred 
underr Article 234 EC in a manner which enables Community law to develop 
onn the basis of intelligible and rational principles. However, the very division 
off function under Article 234 EC does not necessarily provide the best context 
inn which to discharge such a function. Sometimes, national courts themselves 
seekk a correct answer in a given case, thereby preventing the ECJ from making 
rulingss of general significance, and rulings on very specific questions generate 
furtherr and even more specific questions71 from which it is sometimes difficult 
too extrapolate a general rule that could be applied to different circumstances. 
Thiss is a dimension which will be further explored throughout this work. 

Theree are other unique features to the Community legal system, and the 
nextt paragraphs will describe those aspects specific to Community law which 
mustt be borne in mind by British judges when interpreting and applying 
Communityy law. 

1.66 The notable features of the EC Treaty 

Itt is a framework treaty, in that it merely provides general principles as guidelines 
forr the attainment of Community objectives. The details are left to be worked 
outt by the institutions at a later date, although the level of treatment given to 
thee different subjects varies. Furthermore, whilst matters dealt with under the 
Treatyy are wide-ranging, progress in some areas has been more satisfactory than 
inn others. This uneven level of performance in terms of development of policies 
cann also be traced through the enforcement of Community law, some aspects of 
Communityy law being enforced more effectively and efficiently than others. 

Thee Community Treaty lays down the foundations of the most comprehen›
sivee existing framework for international co-operation. Furthermore, the process 
off integration is a dynamic one. If the powers attributed to the Community are 
definedd in sectoral terms, such as agriculture, transport, environment, health 
andd safety and consumer protection, these powers have to be understood in 
functionall terms, i.e. by reference to the objectives72 to be achieved. In the 
progresss towards the realisation of these objectives, the Community influences 
nationall substantive policy areas. This means that Community law can limit 
nationall autonomy even in spheres not formally transferred to the Community73 

whenn national policies act as a barrier to integration or threaten the achievement 
off one of the objectives of the Community, as will be illustrated through case 
law.. So, the dynamic character of integration has implications for the Communi-
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ty’ss legal order. All general provisions of Community law, and in particular the 
provisionss of the Treaty, must be interpreted in an evolutionary way74, a tech›
niquee which, at first, surprised English judges: 

"The"The European Court, in contrast to English courts, applies teleological rather 
thanthan historical methods to the interpretation of the Treaties and other Community 
legislation.legislation. It seeks to give effect to what it conceives to be the spirit rather than the 
letterletter of the Treaties; sometimes, indeed, to an English judge, it may seem to the 
exclusionexclusion of the letter. It views the Communities as living and expanding organisms 
andand the interpretation of the provisions of the treaties as changing to match their 
growth"growth"7575. . 

Thee UK courts now seem better accustomed to the ECJ "dynamic role appropri›
atee to the construction of a living constitution"76, and to the needs for different 
interpretationn techniques77. 

AA Scottish judge in the Court of Session expressed in a similar fashion a 
willingnesss to apply the law as it is now in a modern age: "Scots law must not be 
seenn to be timid or conservative where our Treaty obligations are at issue"78. This 
commentt was made in connection with the implementation of Directive 653/86/ 
EEC.. In the case the Scottish judge was also prepared to take stock of the fact 
thatt "the old well loved and established rules of contractual interpretation may 
welll have to give way to a bigger picture which is the ’European dimension’". In 
thiss case the word ’termination’ was interpreted in a "purposive way that will 
protectt all commercial agents, otherwise the Treaty objectives in the Commu›
nityy will not be attained". 

1.6.1AA law of solidarity 

Today,, if not the reasons themselves, the implications of the reasons for setting 
upp the Community seem forgotten. But to create the conditions for peaceful 
coexistencee implied that membership of the Community carried with it accept›
ancee of a duty of solidarity, and also acceptance that integration was meant to 
bringg about interdependence. This meant that the obligations undertaken by the 
Memberr States are not just to each other; they are obligations to the Community. 

"The"The Member States have undertaken certain far-reaching obligations not simply 
onon a reciprocal basis, but primarily towards the new collectivity they set up"79 

Thiss duty of solidarity provides the background to the enforcement of Commu›
nityy rules. As the ECJ had to remind the UK: 

"in"in permitting Member States to profit from the advantages of the Community, 
thethe Treaty imposes on them the obligation to respect its rules. For a State unilaterally 
toto break, according to its conception of national interest, the equilibrium between 
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advantagesadvantages and obligations flowing from its adherence to the Community brings 
intointo question the equality of Member States before Community law and creates 
discriminationsdiscriminations at the expense of their nationals. This failure in the duty of solidarity 
acceptedaccepted by Member States by the fact of their adherence to the Community strikes at 
thethe very root of the Community legal order."80 

Moreover,, in the Community, under no circumstances may a Member State 
unilaterallyy adopt, on its own authority, corrective or protective measures 
designedd to obviate any breach by another Member State of rules of Commu›
nityy law81. The Community does not tolerate retaliation by one Member State as 
ann acceptable response to breach by other Member States of their Community 
obligations. . 

Thee provisions of the EC Treaty must be interpreted according to the general 
objectivess set out in Article 2 EC. In order to determine the overall purpose 
off regulations and directives, the ECJ will have regard to the legal basis as set 
outt in the preamble. Certain Treaty provisions, such as the principle of non 
discriminationn or the free movement of goods, have been regarded by the ECJ 
ass fundamental to the aims of the Community. However, with Maastricht, but 
particularlyy so with Amsterdam, the nature of the jurisdiction of the ECJ may 
havee to change, as directly competing objectives are brought within the Treaty 
framework,, and since the four freedoms have lost their characteristics as the 
foundations.. It is not possible to ascertain how long this process will take. 

Att present, the general rule is that the scope of a prohibition laid down in a 
Treatyy provision is to be interpreted broadly; conversely, the scope of the power 
too derogate from these provisions is subject to judicial control and is strictly and 
narrowlyy construed82. 

1.6.22 The Autonomy of Community Law 

Anotherr distinctive feature of Community law is attributable to the language 
dimension.. In the Community legal order, the language dimension goes 
farr beyond "the inherent features of language which create difficulties for 
lawyers"8*.. The Treaty exists in 12, Community legislation in 11, equally authentic 
languagee versions, and both contain many legal terms which are unfamiliar 
too most lawyers, including British ones. Thus, such a central concept as the 
acquisacquis communautaire8* is so elusive that, in many Treaty versions, it cannot 
bee rendered in any language other than French85. Other legal terms may be 
familiarr to British judges, yet they have a different meaning in the legal orders 
off each Member State, and more importantly another, autonomous, meaning in 
Communityy law. 

Thee autonomy of Community law with regard to national legal systems, a 
principlee originally designed as a defensive mechanism to protect the identity 
off Community law from the incursions of national laws86, has led the ECJ to 
constructt a Community meaning for many Community concepts. The Commu-
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nityy interpretation attached to these concepts is also based on the need to ensure 
thee uniform application of Community law. ’Public policy’87, ’worker’, ’court or 
tribunal’’ constitute such illustrations of Community concepts independent from 
domesticc definitions. As the Court explained in Ciljit6*, 

"it"it must be borne in mind that Community legislation is drafted in several 
languageslanguages and that the different language versions are all equally authentic. An inter›
pretationpretation of a provision of Community law thus involves a comparison of the different 
languagelanguage versions. It must also be borne in mind, even when the different language 
versionsversions are entirely in accord with one another, that Community law uses terminol›
ogyogy which is peculiar to it. Furthermore, it must be emphasised that legal concepts 
dodo not necessarily have the same meaning in Community law and in the law of the 
variousvarious Member States. Finally, every provision of Community law must be placed in 
itsits context and interpreted in the light of the provisions of Community law as a whole, 
regardregard being had to the objectives thereof and to its state of evolution at the date on 
whichwhich the provision in question is to be applied". 

Suchh an exercise was carried out by the Court of Session89 which made a 
comprehensivee comparative survey of the different language versions of the 
Directivee on Commercial agents, of the French case law in the area and a 
Germann Tax guide in order to construct a Community meaning for the concept 
off ’termination of contract. It then applied this Community meaning instead of 
itss received understanding of termination under general contract law. 

1.6.33 Other features of Community law 

Then,, there is the nature of Community law. The opacity and ambiguity of 
Communityy law has been cited by Lord Templeman as both its strength and its 
difficulty90.. The Community Treaty is a framework Treaty and the legislation 
madee under the Treaty is often of poor quality, "patently ambiguous or even self-
contradictory"91,, reflecting in part the political difficulties surrounding its adop›
tion.. The quality of Community drafting is the subject of renewed significant 
attentionn in the Community institutions, and amongst other steps92, guidelines 
againstt which Community legislation must be measured have been adopted93. 
Communityy legislation needs to be worded clearly, consistently and unambigu›
ously,, following uniform presentation and legal drafting, so that it will be easier 
too implement by national authorities and easier to understand for economic 
operatorss and the general public94. Doubts have been expressed as to whether 
anyy significant improvement can ever take place. 

"The"The quality problem of Community legislation is above all a matter of 
substance.substance. Its imperfection is strongly related to the subject matter of the rules and the 
particularitiesparticularities of the Community’s institutional structures"93. 
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Too date, the various calls that have been made have had little impact. For some 
thiss is simply due to the fact that what the Community really needss is a proper 
legislativee policy96. Yet, and despite the fact that the issue has been coming up 
withh great regularity on the agendas of the recent IGCs, it does not appear to 
havee been satisfactorily addressed. A closely related issue is that of hierarchy of 
normss or classification of Community acts, which has received the full attention 
off a specific Convention working group. 

Fromm the perspective of national courts, the poor quality of Community 
legislation,, is further compounded by the fact that the issue of subsequent 
applicationn of, and compliance with the rules is generally not addressed by 
thee Community legislature, and arises only if and when the rules have to be 
enforced97. . 

1.77 The UK courts and the challenge of interpretation 

Ann illustration of some of the troubles encountered by UK courts in enforcing 
Communityy rules is provided by the line of case law where the limits of Article 
288 EC were tested in the context of Sunday trading^8 and Sunday Employment 
legislation.. In Torfaen**, the EC J held that the prohibition laid down in Article 
288 EC did not apply to national rules prohibiting retailers from opening their 
premisess on Sunday where the restrictive effects of such rules on Community 
tradee did not exceed "the effects intrinsic to rules of that kind", and further that 
"thee question whether the effects of specific national rules do in fact remain 
withinn that limit is a question for the national court". As a result, courts in 
Englandd & Wales took divergent approaches100. When answering references 
fromm other national courts101 raising comparable issues102, the ECJ decided itself 
onn the proportionality issue. This caused "consternation"10’ and partly motivated 
thee decision of the House of Lords to make a further preliminary reference104. 
Thee reference yielded a clear response by the ECJ, which undertook itself to 
assesss whether the Shops Act 1950 was proportionate to the legitimate aim of 
socio-economicc policy that it pursued. 

Thee ECJ does not always take it upon itself to adjudicate on the proportional›
ityy of national measures. The tests of objective necessity and proportionality, 
havee had to be applied in a variety of situations involving Community law argu›
ments,, well before UK judges were invited to do so in other types of situations. 
Inn this way, Community law has encouraged UK judges to learn new judicial 
techniques.. They have had to make difficult value judgments, and sometimes 
evenn have had to rethink their role, and their position vis a vis the legislature. 

"The"The fact that the European Court has said a particular question is one for deci›
sionsion by the national court does not endow that court with quasi-legislative powers. It 
mustmust confine itself within the area of judicial intervention required by the Treaty and 
notnot trespass on questions which are for democratic decision in Parliament."105. 
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Inn the context of equal pay and equal treatment issues, and in relation to indirect 
discrimination,, judges have to decide how to establish whether a rule has a 
disparatee effect as between men and women to such a degree as to amount to 
indirectt discrimination for the purposes of Article 141 EC. This involves decid›
ingg whether the statistics available are valid and can be taken into account, 
whetherr they cover enough individuals, whether they illustrate purely fortui›
touss or short-term phenomena, and whether, in general, they appear to be 
significant106.. Judges also have to decide what to do if the statistics available are 
irrelevantt or insufficient. More importantly, judges have to verify whether the 
statisticss available to them indicate that a considerably smaller percentage of 
womenn than men are able to fulfil the requirement imposed by that measure, 
givenn that to date the ECJ has yet to elaborate a guiding principle as to what is 
too be regarded as considerable. The ECJ only indicated that statistics whereby 
77.4%% of men and 68.9% of women fulfilled a condition do not appear to show 
thatt a considerably smaller percentage of women than men is able to fulfil the 
requirementt imposed by a disputed rule107. 

Assessingg proportionality also means that, on occasion, UK judges also 
havee to make a value judgement as to what constitutes a legitimate aim of social 
policyy and whether the disputed rule, as a means to its achievement, is capable 
off advancing that aim. This in turn will mean that judges in the UK have to be 
preparedd to accept the kind of evidence which is commonplace in the ECJ, albeit 
stilll unfamiliar to them. They will have to gather evidence about the parlia›
mentaryy history of a particular piece of legislation and the social and economic 
impactt of the measure. 

Thee case of Seymour-Smith Io8 provides another illustration of the challenges 
forr UK judges. In an application for judicial review of the Unfair Dismissal 
(Variationn of Qualifying Period) Order 1985109, the House of Lords had to deter›
minee (i) the legal test for establishing whether the Order had a disparate effect 
betweenn men and women to such a degree as to amount to indirect discrimina›
tionn for the purposes of Article 141 EC, (ii) the legal conditions for establishing 
whetherr the Order was objectively justified110. In particular they had to ascertain 
whatt material is needed to adduce in support of the grounds for justification. 

1.88 Conclusion 

Thiss Chapter showed how Community law because of its specific features, so 
differentt from UK law and in many ways alien to British judges, can present 
definitee challenges for UK courts. In spite of this, as will be seen throughout 
thiss work, there are clear indications that UK courts have in fact embraced 
thee challenge and that they have generally been willing to rely on Community 
techniquess and methods of interpretation. Still, there remain instances where 
itit is difficult to ascertain the precise content of Community requirements. Even 
whenn those can be ascertained, the UK courts might feel they need additional 

35 5 



UKK COURTS AND EC LAW 

guidance,, or even legitimisation. Fortunately, Article 234 EC provides for a 
possibilityy of dialogue between the UK courts and the ECJ. 
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"Even"Even though the Treaty of Rome has been signed, it has no effect, so far as these 
courtscourts are concerned, until it is made an Act of Parliament. Once it is implemented 
byby an Act of Parliament, these courts must go by the Act of Parliament, and then only 
toto the extent that Parliament tells us."1 

"The"The Treaty of Rome is the supreme law of this country, taking precedence 
overover Acts of Parliament. Our entry to the Community meant that (subject to our 
undoubted,undoubted, but probably theoretical right to withdraw from the Community alto›
gether)gether) Parliament surrendered its sovereign right to legislate contrary to the provi›
sionssions of the Treaty on the matters of social and economic policy which the Treaty 
regulated"regulated"2 2 

"However"However intellectually stimulating and politically and academically interesting 
speculationspeculation about the loss of Sovereignty or otherwise may be, the reality is that the 
EuropeanEuropean Communities Act affirms the existence of an ultimate rule of recognition 
forfor the EEC and at the end of the day, the real test of this is the attitude of the courts, 
officialsofficials and private persons in the UK3" 

"The"The question is whether judicial review is available for the purpose of securing 
aa declaration that certain United Kingdom primary legislation is incompatible with 
CommunityCommunity law. [...] A declaration that the threshold provisions of the i$j& Act are 
incompatibleincompatible with Community law would suffice for the purpose sought to be achieved 
byby the EOC and is capable of being granted consistently with the precedent afforded 
byby Factortame"4 

Aree UK Courts UK courts or Community Courts? 

Thiss chapter addresses the following questions: why are UK Courts involved in 
thee protection of Community rights? What role do they assume when enforcing 
Communityy rights? Where does the duty come from: the European Communi›
tiess Act 1972 or the recognition that Community law is ’a new legal order’? 

2.11 Community Law as a new and distinct legal order 

Soonn after the EEC Treaty came into force, the ECJ had to examine the relation›
shipp between the new legal order and the national legal orders. In so doing, it 
deniedd the Member States the classic sovereign right - recognised in public 
internationall law - to determine the method by which and the extent to which 
ann international treaty can penetrate their legal systems. The Court empha›
sisedd both the autonomy of Community law and its uniqueness and specificity. 
Communityy law is not an extension of national law, nor can it be equated with 
publicc international law. 

"The"The objective of the EEC Treaty, which is to establish a Common Market, the 
functioningfunctioning of which is of direct concern to interested parties in the Community, 
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impliesimplies that this Treaty is more than an agreement which merely creates mutual obli›
gationsgations between the contracting States the Community constitutes A NEW LEGAL 
ORDERR OF INTERNATIONAL LAW for the benefit of which the States HAVE LIMITED 

THEIRR SOVEREIGN RIGHTS, albeit within limited fields... independently of the legisla›
tiontion of the Member States COMMUNITY LAw...not only IMPOSES OBLIGATIONS ON 

INDIVIDUALSS but is also intended to CONFER upon them RIGHTS which become part 
ofof their legal heritage"5. 

"By"By contrast with ordinary international treaties, the EEC Treaty has created its 
ownown legal system which, on the entry into force of the Treaty, became an integral part 
ofof the legal system of the Member States, and which their courts are bound to apply" 
...The...The integration into laws of each Member State of provisions which derive from the 
Community,Community, and more generally the terms and spirit of the Treaty, make it impos›
siblesible for the States, as a corollary, to accord precedence to a unilateral and subsequent 
measuremeasure over a legal system accepted by them on a basis of reciprocity. [...Jthe law 
stemmingfromstemmingfrom the Treaty, an independent source of law, could not, because of its 
specialspecial and original nature, be overriden by domestic provisions, however framed, 
withoutwithout being deprived of its character as Community law and without the legal basis 
ofof the Community itself being called into question." 6 

Thesee leading cases - introducing what in the literature is referred to as the 
conceptss of direct effect and primacy - regulate the relationship between the 
newlyy created legal order and the national legal orders. They also provide a strik›
ingg illustration and application of the interpretative methods of the ECJ. The 
obligationn on national courts to apply and give priority to Community law in the 
domesticc legal order is a prerequisite to the proper functioning of the Commu›
nityy legal order. Without such an obligation, Community rules would lose 
theirr significance as, they would be subordinate and lack utility. In subsequent 
cases,, the ECJ relied again on the special nature of Community law to explain 
too - and convince - national courts that no national provision, of whatever kind, 
couldd override Community law. In Internationale Handelsgesellschajt7, the Court 
reaffirmedd the supremacy of Community law even in the face of "fundamental 
rightss as formulated by the Constitution" of a Member State or the " principles 
off a national constitutional structure". By 1978, it was a logical and inescapable 
conclusionn that: 

"every"every national court must, in a case within its jurisdiction, apply Community 
lawlaw in its entirety and protect rights which the latter confers on individuals and 
mustmust accordingly set aside any provision of national law which may conflict with it, 
whetherwhether prior or subsequent to the Community rule. Accordingly, any provision of a 
nationalnational system and any legislative, administrative or judicial practice which might 
impairimpair the effectiveness of Community law by withholding from the national court 
havinghaving jurisdiction to apply such law to do everything that is necessary at the moment 
ofof its application to set aside national legislative provisions which might prevent 
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CommunityCommunity rules from having full force and effect are incompatible with those 
requirementsrequirements which are the very essence of Community law."8 

Thee power to set aside national provisions which conflict with Community law 
orr hamper its immediate application cannot be reserved to a special court. In 
thee UK, the significance of Simmenthal is that any court, whether supreme or at 
firstfirst instance, and whether a creature of statute or otherwise, has jurisdiction to 
applyy Community law9, including the power to suspend the application of an Act 
off Parliament. 

Byy declaring that certain provisions of Community law create rights for indi›
viduals,, being rights one might expect national courts to protect, the ECJ placed 
thee burden of ensuring the uniform and effective application of Community law 
onn national courts. Each and every national court or tribunal is called upon to 
measuree the compatibility of national legislation with Community law; "every 
nationall judge is considered to be a Community judge and is empowered to 
questionn the Community validity of national law"10. Essentially, the Community 
laww element present in a given dispute confers power, rather than the position 
off a court or tribunal in a given hierarchy. In a very real sense, every court or 
tribunall is transformed, for these purposes, into a kind of constitutional court, 
irrespectivee of whether such a court already exists in the same jurisdiction. 
Everyy "judge" whether of high judicial office or at the bottom rung of the ladder 
becomess a constitutional judge with the power to review the conformity of any 
provisionss of national law, whatever its rank and nature, with the Community 
’constitution’.. So, the Chairman of an Industrial Tribunal becomes a constitu›
tionall judge who can review the compatibility of sections of UK primary legisla›
tionn with Community law". Community law changes the traditional distribution 
off responsibilities between the different levels of jurisdiction in the Member 
States.. For example, in circumstances where a court of first instance, having 
soughtt a ruling from the ECJ, delivers its decision, this would be binding on 
superiorr courts within the domestic appellate structure, in so far as it is based 
onn the ECJ ruling. Yet, all UK courts would have the right to seek another ruling 
onn the same issue11. Community law empowers each and every national judge, 
andd in the UK as elsewhere, lower courts have proved to be the most prolific 
userss and most loyal allies of the ECJ13. The implications of the Court jurispru›
dencee are far-reaching. Each court or tribunal in the Member States is a guard›
iann of the supremacy of Community law. Still, the logic of primacy has created 
numerouss challenges for national courts. For national courts coming to terms 
withh the requirements imposed by the ECJ is a step-by-step process, as these 
requirementss themselves evolve as the Community legal system matures. 
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2.22 National courts are domestic courts 

Thee ECJ is not concerned with the national arrangements by which a treaty 
cann produce effects for individuals. The national perspective is obviously rather 
different.. The domestic constitutional and institutional arrangements governing 
thee reception of treaties can hardly be ignored by national courts. The regulation 
off the internal effect of rules of international law is determined by national law 
andd not by national courts. Accordingly, Community law has effect in the UK 
becausee the UK Parliament has so enacted, and if Parliament were to change the 
law,, then the courts would have to follow that will. The ECJ can only pronounce 
onn the effect Community rules ought to have within the national systems, 
followingg its vision of what the Community legal order requires. It falls outside 
itss jurisdiction to rule on the effect that Community law ought to have according 
too national law. 

Thee principles of primacy and direct effect put in place the decentralised 
systemm of enforcement of Community law. Whereas enforcement by national 
courtss is undoubtedly the strength of the Community legal system, as Member 
Statess are unlikely to defy their own courts, it is also a double-edged sword, as 
nationall courts may not always feel they are in a position to enforce Community 
laww or abide by the Community requirements. In other words, whatever the ECJ 
mayy say about the desired effect of Community law in the national legal order, 
andd whatever steps it may have taken to influence the workings of the national 
judiciall systems, it remains the position that it must be accepted, applied and 
followedd by national courts. National courts are therefore the lynchpin in the 
system.. National courts, although entrusted by the ECJ to act as Community 
courtss when enforcing Community obligations, are subject in all Member States 
too various domestic constraints imposed by judicial codes, practices and national 
constitutions. . 

Too understand why in the UK the ECJ requirements are not always met, it is 
necessaryy to look at the rules enabling UK courts to recognise Community law14. 
Yet,, one feature must be stressed at the outset: UK courts were placed in a more 
comfortablee position than those of the six founding Member States. 

2.2.11 No surprise for the UK courts 

Byy the time of British accession, the concepts underlying the Court’s vision of 
thee requirements of the Community legal order had already been developed. In 
vanvan Gend en Loos, it was reasonable for some Member States to argue that the 
ECJJ had elaborated the obligations undertaken by them in a way that involved 
aa transformation of their nature, going well beyond what the Member States 
hadd thought they had undertaken. For the UK on the other hand, things were 
quitee different. The fact that the EEC Treaty was different from any other 
internationall law treaty had been clearly set out in the Commission’s papers on 
negotiationn of Accession Treaties. The doctrine of primacy of Community law 
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ass elaborated by the ECJ, was well understood by the British Government at the 
timee when membership negotiations started15. In fact, the claim to Primacy was 
knownn and understood well enough to be relied upon in proceedings aimed 
att preventing entry into the Community16. So whilst the European Communi›
tiess Act 1972 is sometimes described as "a masterpiece of writing designed to 
minimisee political controversy"17, UK accession took place in the full knowledge 
off the rules. As Lord Bridge acknowledged in Factortame: 

"if"if the supremacy within the European Community of Community law was NOT 
ALWAYSS INHERENT in the EEC Treaty it was certainly WELL ESTABLISHED long before 
thethe United Kingdom joined the Community. Thus, whatever limitation of its sove›
reigntyreignty Parliament accepted when it enacted the European Communities Act 1972 
waswas entirely voluntary ...^. 

Itt may be that the implications of supremacy were ignored when the debate over 
Communityy Membership was conducted. It may also be the case that Ministers 
didd not go out of their way to explain the constitutional significance of Acces›
sion,, as Membership had become the overriding priority’9. Nonetheless, the 
factt is that the UK Government, unlike the founding Member States, joined a 
systemm in the knowledge that it had already been transformed into a new legal 
orderr of International law. 

Furthermore,, while courts in the UK had no power to review the validity of 
UKK law 2° , there are no separate constitutional courts with exclusive jurisdic›
tionn to pronounce on the validity of national legislation, a fact which has caused 
particularr problems in other jurisdictions. In any jurisdiction, courts may have 
difficultyy establishing the basis upon which to refuse to apply provisions of 
domesticc law in conflict with provisions of Community law. Yet, in jurisdictions 
withh a constitutional court the problem is more acute. Indeed, if the refusal is 
basedd on the constitution, it then becomes a question of the constitutionality 
off domestic legislation, a question which ought to be left to the constitutional 
court21.. In sum, on one view, the UK was in a relatively comfortable situation in 
termss of being able to accommodate the requirements of Community law. 

2.2.22 The principle of Parliamentary Sovereignty 

Thee main constitutional hurdle for UK courts was the concept of Sovereignty of 
Parliament. . 

"Parliament"Parliament has the right to make or unmake any law whatsoever; and no person 
oror body is recognised by the law as having the right to override or set aside the legisla›
tiontion ofParliament..Judges sit as servants of the Queen and the legislature and so long 
asas an Act of Parliament exists as law the courts are bound to obey it."22 
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Inn the UK, the major constitutional hurdle was how to ensure that the suprem›
acyy of Community law would not be abrogated by the doctrine of implied repeal 
throughh the operation of a later inconsistent statute. According to the doctrine of 
parliamentaryy supremacy or sovereignty of Parliament, there are no entrenched 
lawss and the provisions of an Act of Parliament will impliedly repeal any prior 
rulee of law - which might include Community rules - with which they are 
inconsistent. . 

Howw did the UK reconcile the doctrine of parliamentary sovereignty with 
thee transfer of apparently sovereign powers to the European Community? How 
didd the UK accommodate itself to a substantial and continuing influx of law, 
thee substance of which derives from outside Parliament and the application of 
whichh is likely to depend upon legal principles and practice somewhat alien to 
thee existing legal system? 

2.33 European Community Law in the UK: The European Communities 
Actt 1972 

Communityy law was incorporated into UK law by the European Communities 
Actt 1972 (hereafter "the ECA"), "an Act which to the connoisseur of statutory 
draftingg methods, must appear to be a collector’s piece23". A new source of law 
wass recognised and a great volume of new law created for the UK by two short 
sections24. . 

2.3.11 Community law must be given effect to according to its own nature 

Thee Act provides, in effect, that rights arising from the Treaty are ’enforceable 
Communityy rights’ to be applied and enforced as part of the law of the UK. As 
Sirr Geoffrey Howe pointed out at the time: 

"Community"Community law has not been incorporated into or made identical with our own 
domesticdomestic law. Our courts are simply required to give direct effect to Community law 
ACCORDINGG TO ITS OWN NATURE."25 

Sectionn 2(1) provides: 

"All"All such rights, powers, liabilities, obligations and restrictions from time to 
timetime created or arising under the Treaties, and all such remedies and procedures 
fromfrom time to time provided for by or under the Treaties, AS IN ACCORDANCE WITH 

THEE TREATIES are without further enactment to be given legal effect or used in the 
U.K.U.K. shall be recognised and available in law, and be enforced, allowed and followed 
accordingly;accordingly; and the expression ’enforceable Community Right’ and similar expres›
sionssions shall be read as referring to one to which this subsection applies". 
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Thiss section unquestionably expresses the will of Parliament to make UK law 
subjectt to Community law in the area of Community competence. By this provi›
sion,, Parliament informed judges that Community law must be accepted on the 
termss it is made. Whether the right, power, liability, obligation or restriction is 
enforceablee depends on Community law. The specific nature of Community law 
iss acknowledged, and the ECA does not purport to transform its character; what, 
asas a matter of Community law, is Community law, will be law in the UK. 

2.3.22 The implementation of future Community obligations: section 2 (2) 
createss more restraints on the Sovereign Parliament. 

Still,, most Community obligations do require implementation. This is where 
sectionn 2 {2) comes into play. This section provides for the implementation of 
futuree legal obligations by Order in Council or Regulations. Section 2 (2) deals 
withh the enactment of subordinate legislation to put into effect Community 
obligationss which so require. It also provides for the enactment of subordinate 
legislationn for the enjoyment of Community rights. A clause such as section 
22 (2) which confers power to legislate by way of Orders co-extensive with that 
off Parliament, in so far as Ministers may by subordinate legislation amend or 
repeall existing primary legislation, is known as a ’Henry VIII clause’. Such a 
"Henryy VIII clause" is not specific to the ECA26. However, the increased sphere 
off influence and growth of the power of the Executive at Parliament’s expense 
constitutedd the biggest impact on internal constitutional arrangements follow›
ingg Accession*7. This is particularly so if one considers the volume of Commu›
nityy legislation which requires implementation. The fact that section 2 (2) is a 
veryy wide power with profound constitutional implications is further evidenced 
byy the undertakings on its use given in Parliament when the ECA was enacted. 
Undertakingss were given to the effect that section 2(2) would be used only 
ass a last resort and that priority would be given to existing domestic powers. 
Thee reason for this is that the use of section 2(2) can circumvent restrictions 
containedd in domestic powers such as a requirement for consultation or the use 
off affirmative procedure28. 

Thee fact that section 2 (2) is available to make subordinate legislation does 
nott mean that recourse to primary legislation is no longer possible to give effect 
too Community obligations. In fact, recourse to primary legislation is necessary 
whenn the implementation of Community obligations involves making use of 
powerss which would not be compatible with the restrictions imposed by Sched›
ulee 2 of the ECA. There are occasions where Community law is implemented by 
Actss of Parliament and even now in the devolution settlement context by Act of 
thee Scottish Parliament29. Regardless, it is arguable that recourse to subordinate 
legislationn is actually the normal route given that Community legislation should 
bee considered as the enabling legislation. Furthermore, at a presentational level 
itt is difficult to introduce an Act of Parliament, but at the same time alert parlia›
mentarianss that their capacity to make amendments is severely constrained. 
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Thee opposite argument is that, when Community law does leave an appreciable 
marginn of discretion to the Member States, then it would seem logical, and even 
desirablee - particularly when such Community obligation has been adopted 
followingg mere consultation of the European Parliament, that this Community 
obligationn be implemented through the introduction of primary legislation. That 
way,, the use of the discretion left by the Community instrument can be subject 
too close scrutiny which the subordinate legislation route does not readily afford. 
Thiss might contribute to making Community legislation more legitimate and 
democratic. . 

Itt has been argued that one of the obligations which should be included 
withinn the scope of section 2 (2) is the obligation under Article 10 EC "to 
facilitatee the achievement of Community’s tasks"30. It is not certain this inter›
pretationn would still be put forward today. Whether or not one agrees about 
thiss proposed interpretation of the scope of section 2 (2), it is clear that given 
thee ambit of what may fall in the Community sphere, the powers conferred by 
sectionn 2 (2) are very wide, in spite of the limits set out in Schedule 2 of the Act 
onn what can be the subject of such subordinate legislation31. 

2.3.2.11 Problems with section 2 (2) 

Ass stated above, the implementation of Community obligations can - subject to 
specificc exceptions - be done through statutory instruments - and the enabling 
powerr to make these instruments is section 2 (2) of the ECA. The powers given 
underr this section are very broad and may be further extended if a broad inter›
pretationn is given to "matters related to a Community obligation or right". For 
sectionn 2 (2) to be used validly as an enabling power to make a statutory instru›
ment,, there must be a link and/or connection and/or relation between matters 
coveredd by the Community obligation and the matters covered by the statutory 
instrumentss purporting to implement that Community obligation. 

Whatt then happens if recourse is made to section 2 (2) to make Regula›
tionss to cover matters which only have a loose connection with matters which a 
Communityy instrument intends to regulate? Or put another way, are there any 
effectivee checks on recourse to section 2 (2) as an enabling power? Thus, where 
aa Directive lays down minimum provisions, is it appropriate to use section 2 
(2)) of the ECA as an enabling power to make regulations which go beyond the 
requirementss laid down in the Directive? These are not mere academic ques›
tionss for there is evidence that recourse to section 2 {2) is made in a variety of 
casess where only a strenuous link with a particular Community instrument 
exists,, and with some real consequences since ultimately Ministers have the 
powerr by virtue of section 2 (2) to amend primary legislation. The High Court 
hadd to provide an interpretation of "relates" in R v. Secretary Of State for Trade 
andand Industry ex parte Unison*2 and considered that the word "relate" included 
alll obligations which even though not required by Community law were not 
"distinct,, separate or divorced from it". There is also the further guarantee 
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that,, as a matter of Community law, any additional conditions not required by 
Communityy law, but merely authorised by the parent Community instrument 
mustt of course be compatible with the Treaty, a requirement upheld by the High 
Courtt in R v. MAFF ex parte NFIP\ 

Anotherr issue related to section 2 (2) which is worthy of note is whether this 
sectionn provides an appropriate power for the introduction of UK Regulations 
designedd to implement a Community directive where the deadline for imple›
mentationn of this particular instrument has not yet expired, and whether it is 
possiblee to prevent the introduction of such subordinate legislation by bringing 
aa challenge to the validity of the Directive. 

2.3.2.2.Argumentss based on section 2 {2) 

Thee fact that the majority of Community obligations which require implementa›
tionn are being given effect through powers under section 2 (2) has on occasion 
meantt that the UK courts have had to consider whether Community law itself 
wouldd place limits on the powers of the UK Ministers to make the required 
subordinatee instruments. Arguments based on section 2 (2) were used on at 
leastt the following occasions. In Duddridge�,  in an application for judicial review 
off the decision of the Secretary of State for Trade and Industry declining to 
issuee regulations restricting the electro magnetic fields from electric cables, an 
unsuccessfull argument was attempted to the effect that the Secretary of State 
had,, by virtue of section 2(2), an obligation under European Community law to 
applyy the precautionary principle and to interpret his statutory powers and duty 
soo as to accord with Community law, namely Article 174 EC. In the EOC case, 
thee applicants sought, inter alia, an order of mandamus to compel the Secretary 
off State to exercise his powers under section 2(2) in order to rectify the breaches 
off Community law contained in the Employment Protection (Consolidation) Act 
1978. . 

Theree have also recently been challenge to legislation adopted under section 
2(2),, notably on the ground that this section was only to be used to effect minor 
changes.. Such arguments have been resisted. Indeed, the conferment of such 
aa power and its use is nott really so objectionable on constitutional grounds. 
Indeed,, if such clauses are indeed "giving the executive what normally belongs 
too the legislature"35, it is the legislature which decided to give the executive this 
power.. It has also been suggested that Parliament could also if it wanted protect 
Actss from such a clause by stipulating when it passes them that they are not to 
bee touched by this Henry VIII power. 

2.3.33 Primacy just a rule of construction? 

Thee principle of Parliamentary Sovereignty in principle applies to the EC A as 
welll as any other statutes, since technically, no hierarchy of law exists’6. 
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Thee EC A was carefully drafted so as to fit in with the theory of parliamentary 
sovereignty.. It did not purport to affect the legislative competence of Parliament. 
Itt merely controlled the consequences of legislative activity by creating a duty 
off construction for courts. The Act denies effectiveness to legislation in conflict 
withh Community obligations. By virtue of section 2(4): 

".... any such provision (of any such extent) as might be made by Act of Parlia›
ment,ment, AND ANY ENACTMENT PASSED OR TO BE PASSED, other than one contained in 
thisthis Part of the Act, shall be construed and have effect subject to the foregoing provi›
sionssions of this section." (emphasis added) 

Inn this section, Primacy is reduced to a matter of statutory interpretation. In this 
way,, parliamentary sovereignty is said to be respected for the adoption by UK 
courtss of canons of interpretation which at times may depart from the tradi›
tionall orthodoxy but which is in fact authorised by the ECA . 

"In"In construing our statute, we are entitled to look to the Treaty as an aid to 
itsits construction; but not only as an aid but as an OVERRIDING FORCE. If on close 
investigationinvestigation it should appear that our legislation is deficient or is inconsistent with 
CommunityCommunity law by some oversight of our draughtsmen then it is our bounden duty to 
givegive priority to Community law. Such is the result ofs.2(i) and s.2(4) of the Euro›
peanpean Communities Act 1972".37 

Thee courts have to presume that any inconsistency with Community law 
containedd in a British statute was unintended and accidental. As a result, when 
overridingg the domestic provision, they are doing no more than fulfilling Parlia›
ment’ss real and genuine intention - to comply with Community law. 

Fromm a Community perspective, dressing up primacy as a rule of construc›
tionn pays lip service to the doctrine. This is because the solution to a possible 
conflictt of norms rests on a comparison of the substance of a Community rule 
withh the substance of a national rule. Yet, the substance of a Community rule is 
nott a matter for national judges. 

Thee proper legal response to a conflict between a statute and the require›
mentss of Community law is not to consider whether the later national legislation 
iss inconsistent with the earlier Community rule, rather it is to consider whether 
itit repeals or amends the statute by virtue of which the Community rule was 
transposedd into UK law. Hence, the crucial question is whether the later legisla›
tion,, in conflict with Community law, purports to amend or repeal the ECA. 
Thiss approach was adopted by Lawton L.J. in Macarthys v. Smith*: 

"Parliament’s"Parliament’s recognition of European Community Law and of the jurisdiction 
ofof the Court by one enactment can be withdrawn by another. There is nothing in the 
EqualEqual Pay Act 1970 as amended by the Sex Discrimination Act 1975 to indicate that 
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ParliamentParliament intended to amend the European Communities Act 1972 or to limit its 
application". application". 

Inn this way, judges are in effect accepting that the ECA is nott an ordinary stat›
ute19,, for it cannot be repealed but by ’intentional and express repudiation’. It is 
off course always possible for the UK to enact legislation purporting to repeal the 
ECA,, but this repudiation would mean that the UK no longer intends to remain 
inn the Union. 

Thee question of the effect of a purported express departure from Commu›
nityy law remains to be addressed, and may never be addressed. As time passes, 
thee argument grows ever stronger that, the longer the United Kingdom remains 
aa Member of the European Union and honours its obligations as a Member 
State,, the likelier it is that the United Kingdom courts will insistt that partial 
compliancee with Community law, even if ordained expressly by statute, is not 
legallyy possible. In this context, it is worth mentioning that as far as Acts of 
thee Scottish Parliament are concerned, all of this is entirely academic anyway: 
thee Scotland Act provides that Scottish legislation incompatible with EC law 
iss outwith the competence of the SP. Accordingly it shall have no legal effect. 
Ironicallyy this also means that the Scotland Act constitutes another category 
off superior statutes, since whatever a UK statute may say the devolved institu›
tionss cannot do anything incompatible with Community law. In other words, 
Communityy law has a superior status in Scotland that an Act of the Westminster 
Parliament,, since even if an Act of Parliament required that a particular course 
off action be taken, if such a course of action was incompatible with Community 
law,, it could not be taken. 

2.3.44 Trie EC J as the UK supreme court? 

Sectionn 3(1) of the ECA provides that: 

"for"for the purposes of all legal proceedings any question as to the meaning or 
effecteffect of any of the Treaties, or as to the validity, meaning or effect of any community 
instrument,instrument, shall be treated as a question of law (and if not referred to the European 
Court),Court), BE FOR DETERMINATION AS SUCH IN ACCORDANCE WITH THE PRINCIPLES 

LAIDD DOWN BY AND ANY RELEVANT DECISION OF THE EUROPEAN COURT OR ANY 

COURTT ATTACHED THERETO." 

Parliamentt thus instructed judges that they must accept Community law, 
nott only on the terms it is made40, but as interpreted by the ECJ. Parliament 
informedd judges that the limits of what they can do are determined by the ECJ. 
Suchh a provision may not appear surprising in a legal system where case law is 
suchh a prominent source of law. It might also have been necessary in the light 
off the theory of precedent. Still, it remains a central provision, and one which 
goess further than any other national incorporating provision, for UK courts are 
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boundd by the Treaty, the legislation made under it, and also by the judge-made 
law. . 

Sectionn 3 {1) is also, interestingly, a section which contradicts the others. 
Byy giving the European Court case law the status of a formal source of law, it 
acknowledgess the specific nature of Community law which precisely rejects 
thee need for incorporation, and treats national arrangements for the incorpora›
tionn of treaties as irrelevant. For the EC J, direct effect and primacy mean that 
Communityy law penetrates the national legal order and becomes the highest 
normm in the national legal order without any need for incorporating legislation, 
ass Community law is nott dependent on national law. 

Anotherr significant aspect of section 3 (1) is that it goes well beyond any of 
thee duties created for the courts under the Human Rights Act 1998 (hereafter 
thee HRA)41. Indeed there is no scope for developing an isolated UK based juris›
prudencee on Community law, whereas there is such scope in relation to Conven›
tionn Rights42. An illustration of the approach taken to the construction of section 
22 of the HRA is provided by Alconburry^. Lord Slynn indicated that 

"in"in the absence of some special circumstances it seems to me that the court should 
followfollow any clear and constant jurisprudence of the European Court of Human Rights’ 

Lordd Hoffman gave some clear indication as to what the special circumstances 
mightt be: 

"THEE HOUSE IS NOT BOUND BYTHE DECISIONS OF THE EUROPEAN COURT [the 

StrasbourgStrasbourg Court] and if I thought they compelled a conclusion fundamentally at 
oddsodds with the distribution of powers under the British Constitution, I would have 
considerableconsiderable doubt as to whether they should be followed." 

Anotherr key issue for UK courts is what falls to be regarded as "enforceable 
Communityy rights’. At present, the concept seems to be limited to situations 
wheree the Community right is embodied in terms which can be construed as 
havingg direct effect. Neverthelss, it is not for UK courts to supply their own 
definitionn of the term ’enforceable Community rights’. It is suggested that 
sectionn 3 (1) of the ECA requires that all Community law which can be enforced, 
byy whatever means, has to be enforced. In other words, whenever, as a matter 
off Community law, national judicial intervention is required, UK courts are 
instructed,, by virtue of section 3(1), to intervene to give full effect to Community 
laww or safeguard effectively the Community rights which Community law has 
createdd for the benefit of individuals. National legislation may be necessary to 
enablee the courts as a matter of national law to recognise the Community rules, 
yett the substantive content of the rules and the different ways in which Commu›
nityy rules can be made available and enforced in the UK is entirely a matter of 
Communityy law. Community law is not created by national legislation. In the 
wordss of Sir Geoffrey Howe, Community law takes effect by virtue of an Act of 

56 6 



CHAPTERR 2 ARE UK COURTS UK COURTS OR COMMUNITY COURTS? 

Parliament,, but not ’as if enacted thereby’44. It may be that in Factortame, given 
thatt the protection was sought in relation to merely putative Community rights 
thee granting of interim relief was based on section 3(1) of the ECA rather than 
onn section 2(4)". The relationship between section 2 (4) and section 3 (1) will be 
exploredd further below. 

2.44 Judicial review of primary UK legislation 

Thee most widely publicised judicial consideration of the meaning and breadth of 
thee ECA was provided in the speech of Lord Bridge in Factortame: 

"...Under"...Under the terms of the ECA it has always been clear that it was the duty of a 
UKUK court, when delivering final judgment, to override any rule of national law found 
toto be in conflict with any directly enforceable rule of Community law."46 

2.4.11 Parliament must obey Community law 

Inn Factortame a challenge to the validity of the Merchant Shipping Act 1988 
wass mounted. This Act laid down a number of restrictions to the registration of 
fishingfishing vessels, as another attempt47 to curb ’quota hopping’, i.e. to stop Span›
ishh vessels registered as British vessels to fish against the British quota. The 
significantt question raised by the case was that of the status to be accorded to an 
Actt of Parliament until a decision is made on its validity. The Court of Appeal, 
andd initially the House of Lords, had come to the conclusion that under the UK 
constitution,, the UK courts had no power to disapply or suspend Acts of Parlia›
ment;; further that there was no constitutional authority conferring upon any 
courtt such a power. Nonetheless, the House of Lords was prepared to inquire 
whether,, as a matter of Community law, the UK courts would have jurisdiction 
too grant interim injunction against the Crown, thereby, in this author’s view, 
implyingg their willingness to grant such a remedy: "Does Community law either 
obligee the national court to grant interim protection or give the court power to 
grantt such interim protection?" 

Thee EC J dealt with the question as if there was a rule of English law which 
preventedd a court from exercising such jurisdiction and held that: 

"a"a national court which in a case before it considers that the sole obstacle which 
precludesprecludes it from granting interim relief is a rule of national law must set aside that 
rule." rule." 
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2.4.22 The authority to give effect to Community law comes from Com›
munityy law 

Fromm the ECJ perspective, Factortame was just another case where the full 
requirementss of primacy were being tested. The ruling fully conforms with the 
logicc pursued by the ECJ. Accordingly some criticisms of the case appear based 
onn a misconception of the ECJ approach to primacy. The ECJ was criticised 
forr dealing with the question in negative terms, as if there was a rule which 
preventedd a court from granting interim relief, when in truth there was no such 
rule.. In so doing, the ECJ had bypassed the real issue, namely the absence of any 
constitutionall authority conferring upon a UK court a power of such a nature. 
Thee question the ECJ allegedly refused to answer was whether the authority 
camee from Community law. However, the ECJ did address this very issue right 
att the outset48. The ECJ perspective has always been that Community law takes 
effectt in the national legal orders without reference to national law. This neces›
sarilyy implies that the authority to give effect to Community rules comes from 
Communityy law. 

2.4.33 Th e wider ramifications of Factortame 

FactortameFactortame has wider ramifications inasmuch as since any court in the UK may 
bee called upon to protect Community rights, any court in the UK can suspend 
thee application of an Act of Parliament to protect putative rights in Community 
law.. From a UK perspective, parliamentary sovereignty is said not be questioned, 
forr Parliament itself instructed the courts to follow the logic of supremacy^. 

Inn EOC, the UK courts further explored what recognition of the primacy 
off Community law entails. They accepted that the UK courts were competent 
too hear applications of judicial review of primary UK legislation, and make 
declarationss of incompatibility of UK Acts with the Community superior norm. 
Inn FOC, the Equal Opportunities Commission challenged provisions of the 
Employmentt Protection (Consolidation) Act 1978 which governed the right to 
compensationn for unfair dismissal and the right to statutory redundancy pay on 
thee basis that it violated Article 141 EC and the Equal Treatment Directive. The 
casee raised the central issue of national judicial competence as the Secretary 
off State had argued that EC law generated only private rights before national 
courts.. Accordingly only persons enjoying directly effective rights could bring 
ann action to disapply national legislation, and a declaration that a Member State 
wass in breach of its Community obligations could only be secured through the 
machineryy provided for under the EC Treaty, namely Articles 226 or 227 EO° . 
Thee House of Lords did not agree. Instead the House of Lords accepted that UK 
courtss had new powers of legislative review, which empowered them directly. 
Thee expansion of the public law remedies of judicial review has continued 
unabatedd since. 
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2.55 "An irreversible transfer"51 

Sovereigntyy of Parliament can be defined as the absence of any legal restraint 
uponn the legislative power of Parliament. In the UK context, it has been shown 
thatt Parliament has never been competent to legislate upon any subject matter; 
thatt Parliament was not born free52, and that "the legislative history of the Brit›
ishh Isles is one of transfers and one of delegation"53. 

Conversely,, absence of legal restraint also implies that, once Parliament has 
legislated,, no court or other body has the power to review the validity of legisla›
tion.. In this respect, belonging to the Community means accepting the exist›
encee of a higher norm against which to measure the compatibility of national 
legislation,, and as has been argued above, all British judges - whatever their 
hierarchicall position in the UK judiciary are, as a matter of Community law, 
empoweredd to do just that. The House of Lords has accepted that there was no 
constitutionall bar to an application before the UK courts directly seeking judi›
ciall review of primary legislation alleged to be in breach of Community law5*. 

2.5.11 The UK Parliament is no longer the sole legislator 

Furthermore,, the enactment of legislation binding within the UK is no longer 
thee sole concern of the UK Parliament. The UK’s accession resulted in some 
transferss of sovereignty to the Community. As was quickly acknowledged, 
approximationn of laws by directives "causes an irreversible removal of legislative 
powerr from the United Kingdom Parliament... A Member State no longer has 
thee powers it has transferred to the Community, including the power to affect 
individualss in certain areas of law"55. In the early Eighties, it was already possible 
too say that 

"the"the stage has now been reached where the current legal and political reality is 
thatthat there has been a transfer of powers to the Communities.... Whilst the political 
realityreality remains membership of the Community, such powers are unlikely in practice to 
bebe recovered, and at least to that extent the transfer can be regarded as irreversible"56. 

2.5.22 Identifying the boundaries of Parliamentary sovereignty 

Whetherr the UK Parliament intended to refrain from exercising its own legisla›
tivee powers rather than transfer its own powers in the area in which Community 
legislativee powers operate seems immaterial, although the argument occa›
sionallyy resurfaces57. The true debate nowadays focuses not on the existence 
off a transfer, but on its scope. The reality in the Community is that transfer 
appearss to be a continuous process whose precise scope alters as the Communi›
tiess develop. Further, the Member States, in spite of their attempts, have little 
successs in controlling the expansion of Community competences. For some 
Memberr States, the problem is no longer arguing about whether sovereignty 
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iss limited or transferred in the area of Community competences. Rather, the 
problemm is how effectively to limit - if not curtail - the expansion of Commu›
nityy competences. This debate, in turn, poses real problems for judges. British 
judgess must be confident that the expansion of Community competence is 
acceptablee within the British Constitution; quite a different thing from accept›
ingg that, in the spheres where it applies, Community law is supreme. 

Statutess owe their legal force in the final analysis to judicial recognition, and 
thee EC A is no different in this respect. Judicial recognition of the EC A rests on 
thee judges’ belief that Parliament and the British people have chosen to join a 
supranationall entity understanding and accepting the legal and political conse›
quencess of such membership. 

"British"British judges sit to administer the British Constitution, they cannot give 
unconditionalunconditional allegiance to the Community as a superior source of law unless they 
areare confident that this is compatible with British constitutional commitment. As 
EuropeanEuropean integration deepens, there are more and more radical transfers of legal 
authority.authority. For all practical purposes, the Sovereignty of Parliament is curtailed by 
continuedcontinued membership. It is not merely the consequence of a rule of construction. 
FACTORTAMEE represents a rational attempt to explore the boundaries of legislative 
sovereigntysovereignty within the contemporary constitution- even if the decision is presented 
inin largely technical terms with little serious attempts to articulate the constitutional 
considerationsconsiderations at stake."58 

Identifyingg the boundaries of Parliament, legislative sovereignty becomes tanta›
mountt to delimiting the proper scope of application of Community law. Such 
ann issue has recently been the object of some debate in the context of the use of 
generall principles of law in judicial review proceedings59. It is an issue which 
deservess special consideration in so far as it places the unconditional acceptance 
off supremacy made in Factortame under a rather novel form of constraint. Like 
thee German and Danish Constitutional courts the acceptance of Community 
laww is subordinated to Community law remaining between boundaries which 
aree to be policed by the UK courts. Laws LJ held that 

"the"the duty to obey the Treaty is to be sharply distinguished from law which is 
mademade by a court of limited jurisdiction, such as the Court of Justice. The legitimacy 
ofof that law depends upon its being elaborated by the Court within the confines of the 
powerpower with which it is already endowed. [...] Although (by virtue ultimately of the 
ECA)ECA) its decisions are as a matter of English law supreme, its supremacy runs only 
withinwithin its appointed limits".60 
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2.66 General Principles of Law and the UK courts 

Essentiallyy the general principles of law (hereafter "the GPL") applied in the 
Communityy legal order cannot be used to assess the lawfulness of national legis›
lationn which lies outside Community law. Domestic legislation may be assessed 
onn the basis of the GPL in two sets of circumstances: first, where the national 
legislationn implements Community rules; secondly, but more indirectly, where a 
Treatyy provision derogating from the principle of freedom of movement is relied 
uponn by a Member State in order to justify a restriction of freedom of movement 
stemmingg from that Member State’s legislation. In such cases the ECJ uses the 
fundamentall rights in order to give a restrictive or extensive interpretation of the 
derogationss laid down in the Treaty6’. 

Itt is important to bear in mind that, until the entry into force of the HRA62, 
thee main method of incorporating human rights arguments within an action 
off judicial review was by reference to the general principles of law as a source of 
Communityy law. With the entry into force of the HRA, arguments based on the 
GPLL have decreased significantly, certainly in Scotland there has not been one 
singlee devolution issue based on Community law. 

Applicationn of the GPL by the UK courts has been inconsistent. Sometimes 
UKK courts have applied them; on occasion they have refused to do so. This is to 
bee expected as the judiciary displays varying degree of inclination to be involved 
inn what often amounts to an adjudication of policy issues, yet as will be shown, 
thiss rationale does not really appear to be applicable in all circumstances where 
UKK courts have been faced with arguments involving the application of the GPL. 

2.6.11 The reach of Community law. 

Thee first objection to reference to GPL before the UK courts is that such 
matterss are entirely domestic, to be solved by reference to national law alone. In 
HambleHamble6i6i,, the objection was vigorously rejected, as "unreal", but it was found 
validd in First City Trading. Then again, given the factual background of both 
cases,, the connection with Community law should have been approached in a 
comparablee fashion. 

RambleRamble concerned a change6’ instituted by the British Government in the 
licensingg regime relating to the conditions under which fishing for pressure 
stockss was to be permitted, within the context of the Community fisheries 
policy.. Under the new regime, some fishermen would not qualify for a licence. 
Somee of these fishermen made an application for declaratory and prerogative 
relieff to secure a licence entitling their vessel, Nellie, to fish by beam trawl for 
pressuree stocks in the North Sea. They argued they had a legitimate expecta›
tionn that any change in the licensing policy would not be such as to frustrate the 
completionn of the process of licence aggregation. 

Inn First City Trading, an application for judicial review of the Beef Stocks 
Transferr Scheme was brought by six meat exporters. Following the Commission 
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decisionn banning exports of British beef, the beef industry suffered consider›
ablee loss. The UK government introduced a scheme for emergency financial aid 
too the slaughtering industry. The scheme was open only to those who operated 
theirr own slaughterhouses, or cutting plants, whether or not they were also beef 
exporters.. The legality of the scheme was challenged as violating a fundamental 
principlee of Community law, that of equality, or non-discrimination. 

Soo while the facts were relatively similar, diametrically opposed decisions 
weree reached as to the ambit of Community law. 

Inn Hatnble the High Court considered that: 

"although"although the exercise is the formulation of policy within a discretion conferred 
entirelyentirely by domestic legislation; the purpose oflegislation and policy alike is to permit 
thethe UK, under the principle of subsidiarity, to exercise its powers for the purposes of 
implementingimplementing the common fisheries policy of the European Community." 

Sedleyy LJ further remarked that, if each Member State carried out its part of this 
jointt exercise in accordance with its own domestic law, a major objective of the 
policyy would be frustrated. The availability of eventual recourse to the EC J from 
andd against all Member States in relation to the carrying out of the common 
agriculturall policy confirmed that domestic courts had to have full regard to the 
casee law of the EC J. 

Byy contrast, in First City Trading, Laws LJ questioned the precise status of 
generall principles of law given that they were not provided for under the Treaty, 
butt had been developed by the ECJ: 

"it"it is by no means self-evident that their contextual scope must be the same as 
thatthat of Treaty provisions relating to discrimination or equal treatment - statute law 
takingtaking effect according to their own, express terms". 

Thiss approach is in direct contradiction to that of the EC}. The ECJ never deter›
minedd the boundaries of Community law differently according to the nature 
off the Community rules involved66. Rather, on numerous occasions67, it held 
thatt the various references to non-discrimination throughout the Treaty or the 
secondaryy legislation were simply the expression, in the relevant fields, of the 
principlee of equality, one of the fundamental principles of Community law. 

Lawss LJ further declared that: 

"it"it is of the first importance to notice that falling within the scope of the Treaty 
isis by no means the same thing as acting under powers or duties conferred or imposed 
byby Community law- such as giving effect to a Directive. ...The power of the Court of 
Justice,Justice, as it seems to me, to apply (whether on an Article ïyy reference or otherwise) 
principlesprinciples of public law which it had itself evolved cannot be deployed in a case where 
thethe measure in question, taken by a Member State, is not a function of Community 
lawlaw at all.[...] There is no legal space for the application of the general principles of 
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lawlaw to any measure or decision taken otherwise than in pursuance of Treaty rights 
oror obligations. No court can expand the Treaty provisions. The position is altogether 
differentdifferent where a measure is adopted PURSUANT to Community law; this is the second 
situation.situation. Then, the internal law of the Court of Justice applies." 

Inn this instance, although the applicants relied on a Regulation by virtue of 
whichh support was given to the British beef market in the wake of the ban, and 
pointedd out that the Scheme had been notified as a State aid, the interdepend›
encee of the Scheme with the Community regime was not recognised. The 
schemee was neither authorised nor required by Community law, hence, the 
principlee of equal treatment - through whatever medium68 - could not be relied 
upon. . 

Thee High Court decision in First City Trading*9 was that a Community 
contextt was not sufficient for the application of the general or fundamental prin›
cipless of law identified by the EC J. 

"Although"Although I am being asked to apply the principle of equal treatment as a domes›
tictic judge, I must decide whether to do so having regard to the lawful confines of the 
powerpower of the Court of Justice70" 

weree also applied in Lunn Poly71. In that case, differential rates of insurance 
premiumm tax were challenged as violating thee general principles of non›
discriminationn and proportionality. The Divisional Court held that application 
off these principles to insurance premium tax would involve a wholly unwar›
rantedranted encroachment on the sovereign powers of the UK. First, it was clear that 
underr the terms of Article 93 EC, the Member States had yielded sovereignty 
onlyonly to the extent that harmonisation of legislation concerning turnover taxes, 
excisee duties and other forms of indirect taxation had been imposed, and Article 
333 of the Sixth Directive implicitly recognised the continuing sovereignty of 
Memberr States. Accordingly, Parliament was not purporting to act within the 
scopee of a Community enabling provision in introducing insurance premium 
tax.. Secondly, while the ECJ had identified general or fundamental principles, 
suchh as non-discrimination and proportionality, "principles not wholly apparent 
fromm a perusal of the Treaty", the ECJ was a court of limited jurisdiction. Where 
actionn taken under domestic law, fell within the scope of the Treaty’s application, 
thenn the ECJ could require that the Treaty be adhered to, but no more. But since 
thesee principles are elaborated by the ECJ rather than included in the Treaty, 
theree was no legal space for their application to any measure taken otherwise 
thann in pursuance of Treaty rights or obligations. 

2.6.22 The boundaries of judicial authority 

Evenn when national judges are prepared to recognise that a particular situation 
fallss within the ambit of Community law, some other issues may arise. The 

63 3 



UKK COURTS AND EC LAW 

applicationn of the GPL requires national judges to make difficult choices, and 
too take on board roles and responsibilities they might not be ready or willing to 
discharge.. Laws LJ in First City Trading, considering the principle of equality, 
insistedd on the need to travel within the boundaries of proper judicial authority: 

"there"there must remain a difference between the approach of the court in arriving at 
aa judicial decision on the question in whether a measure is objectively justified, and 
thatthat of the primary decision-maker himself in deciding upon the measure in the first 
place.[...]Theplace.[...]The decision-makers enjoy a political authority and carry a political respon›
sibility,sibility, with which the courts are not endowed?3". 

Besides,, applying the GPL can, on occasion, become an exercise in comparative 
law,, and national courts may prefer to rely on national standards or refer to their 
ownn domestic experience to construe the meaning of a specific general principle 
andd apply it. By contrast, from a Community perspective identifying the mean›
ingg of GPL by comparing them to national law should be avoided, otherwise they 
mayy get affected (or infected) by national references, and the uniform applica›
tionn of Community law might thus well be compromised. In other words, the 
principlee of autonomy of Community law would appear to require that defining 
thee meaning of the different GPL should be entrusted to the EC �  rather than 
leftt to the ECJ. Still it hardly seems possible to iron out different understand›
ings,, assumptions and perceptions about the nature and function of public law 
throughoutt the Community. More importantly, such an exercise is also not 
desirablee given the need to respect the principle of subsidiarity. 

2.6.2.11 When applying the principle of legitimate expectation 

Inn Hamble, the High Court was prepared to consider fully the case law of the 
ECJJ on legitimate expectation, and to quote the doctrine7’: 

"for"for the principle of the protection of legitimate expectations to be applicable, an 
objectiveobjective basis must exist for this principle in the shape of an EXPECTATION which is 
WORTHYY OF PROTECTION. Because of the BROAD FREEDOM OF ACTION ENJOYED BY 

THEE LEGISLATURE, the mere existence of a legal rule is not normally a suitable basis 
forfor a legitimate expectation which must be taken into account. Adequate grounds 
forfor a solid expectation can be provided on the one hand by the fact of having entered 
intointo certain obligations towards the authorities, or on the other hand by a course of 
conductconduct on the part of the authorities giving rise to specific expectations - which in 
certaincertain circumstances may arise out of a commitment entered into by the authorities." 

Sedleyy LJ held that the 

"legal"legal alchemy which gives an expectation sufficient legitimacy to secure enforce›
mentment in public law is the obligation to exercise powers fairly which permits expecta-
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tionstions to be counterposed to policy change, not necessarily in order to thwart it but - as 
inin the present case - in order to seek a proper exception to the policy. While policy 
isis for the policy-maker alone, the fairness of his or her decision not to accommodate 
reasonablereasonable expectations which the policy will thwart remains the court’s concern (as 
ofof course does the lawfulness of the policy). [...] It is the court’s task to recognise the 
constitutionalconstitutional importance of ministerial freedom to formulate and to reformulate 
policy;policy; but it is equally the court’s duty to protect the interests of those individuals 
whosewhose expectation of different treatment has a legitimacy which in fairness outtops 
thethe policy choice which threatens to frustrate it.[...] Legitimacy was a function of 
expectationsexpectations induced by government and of policy considerations which militated 
againstagainst their fulfilment. The balance in the first instance was for the policy-maker to 
strike;strike; but if the outcome was challenged by judicial review, the court’s criterion was 
notnot the bare rationality of the policy-maker’s conclusion and its task was not only to 
recogniserecognise the constitutional importance of ministerial freedom to formulate and to 
reformulatereformulate policy, but also to protect the interests of those individuals whose expecta›
tionstions of different treatment had a legitimacy which in fairness outweighed the policy 
choicechoice which threatened to frustrate it." 

Inn the circumstances, it was not found unfair, in the light of the government’s 
legitimatee policy imperatives and objectives, to exclude from the policy’s transi›
tionall provisions enterprises in the position of the applicant. In view of that, the 
principlee of legitimate expectation was found not to have been breached. 

2.6.2.22 When applying the principle of proportionality 

Lawss LJ highlighted differences and similarities between Wednesbury and 
Europeann review. 

"In"In the former case the legal limits lie further back.[...] The limits of domestic 
reviewreview are not, as the law presently stands, constrained by the doctrine of propor›
tionality.tionality. The European rule requires the decision-maker to provide a fully reasoned 
case.case. The Court will test the solution arrived at, and pass it only if substantial factual 
considerationsconsiderations are put forward in its justification: considerations which are relevant, 
reasonable,reasonable, and proportionate to the aim in view. But the Court is not concerned 
toto agree or disagree with the decision. WEDNESBURY and European review are 
differentdifferent models - one looser, one tighter - of the same juridical concept, which is the 
impositionimposition of compulsory standards on decision-makers so as to secure the repudia›
tiontion of arbitrary power." 

Thiss statement echoes that of Sedley �  for whom the real question with legiti›
matee expectation is one of "fairness in public administration". 
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2.6.2.33 When protecting the right to property 

Thee principle of the protection of the right to property and its requirements 
havee been considered by the EC J in a number of cases. Two such cases were 
referencess for preliminary rulings sent by the UK courts74. These cases related 
too circumstances where compensation was sought (i) by tenant farmers at the 
expiryy of their lease where its milk quotas were transferred to the landlord at the 
expiryy of the lease, or (ii) by landlords where tenant producers were able to trans›
ferr their quotas or premiums rights under a common organisation of market. 
Thee EC J confirmed that the general principles of law only came into play in 
connectionn with situations which fell within the scope of Community law. The 
twoo cases’ principal interest rests in the fact that the ECJ, like the UK courts, 
seemss to agree that a mere connection with Community issues is not suffi›
cientt to bring a situation within the ambit of Community law. Therefore this 
iss an issue which is likely to generate either a continuing dialogue between the 
nationall courts and the ECJ so as to identify the reach of Community law, or the 
mappingg by national courts alone as to what they see as the reach of Community 
law. . 

Thee ECJ had to consider whether the principle of the protection of the right 
off property required Member States to introduce a scheme for payment by a 
landlordd of compensation to an outgoing tenant who had contributed to the 
acquisitionn and increase of the milk quotas where at the expiry of the lease the 
milkk quotas were transferred to the landlord. The ECJ held that the principle of 
thee protection of the right to property did not require compensation to be paid in 
suchh circumstances because advantages allocated under a common market organi›
sationsation cannot be regarded as a right derived from the assets or occupational activity of 
thethe persons concerned so that their transfer or attribution should be accompanied by 
anan obligation to pay compensation. In view of that, the ECJ held that Community 
laww did not require the introduction by Member States of a scheme for payment 
off compensation by a landlord to an outgoing tenant. 

Conversely,, the ECJ had to consider whether the principle of the protection 
off the right of property required Member States to introduce a compensation 
mechanismm for the loss suffered by the owners of agricultural land owing to the 
introductionn of a system of premium rights linked to the producers, where the 
premiumm right is transferred by producers who do not own the land on which 
theyy farm. The ECJ confirmed that the principle of the protection of the right to 
propertyy did not require compensation to be paid in such circumstances either. 
Itt repeated that advantages allocated under a common market organisation 
cannott be regarded as a right derived from the assets or occupational activity 
off the persons concerned so that their transfer or attribution should be accom›
paniedd by an obligation to pay compensation. Community law does not require 
Memberr States to introduce a scheme for payment of compensation by an outgo›
ingg tenant to the landlord, even where the owner of the land has suffered a detri›
mentt by virtue of the transfer by the tenants of the premiums rights. 
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Thee Scottish courts have taken bold steps in their use of the general princi›
pless of law. Booker" concerns an application for judicial review of legislation and 
certainn actings of the Secretary of State for Scotland, following a compulsory 
slaughterr order issued by the Secretary of State in pursuance of EC provisions 
forr the control offish diseases. In this case, the petitioners sought reduction of 
Regulationn 7 of the Diseases of Fish (Control) Regulations 1994 and of a letter 
off the Secretary of State rejecting a claim for compensation of the loss incurred 
throughh the destruction of their fish stock, the Lord Ordinary granted a declara›
tortor to the effect that ’in failing to provide either by legislative or administrative 
measuress for payment of any compensation where slaughter orders are made 
underr Regulation 7 of the Diseases of Fish (Control) Regulations 1994, the 
respondentt was acting illegally’. The Regulations were considered to fall within 
thee scope of EC law. Accordingly, a national court overseeing their application 
hadd to consider all the rules of EC law, including fundamental rights, in casu 
thatt of respect for freedom of property. Booker raises important issues. In partic›
ular,, can one deduce from general Community law principles for the protec›
tionn of fundamental rights an obligation for the Member States to protect the 
economicc interests of economic agents affected by the national implementation 
off Community measures? And if so, to what extent, and under what conditions, 
mayy an obligation be inferred from Community law to introduce compensation 
schemes?? At present, the legal consequences of judicial review based on general 
principless of law, for the most part, still need to be worked out. The case was 
underr appeal at the time of writing, and a reference for a preliminary ruling has 
beenn sent to the ECJ76. 

2.77 Conclusion 

Thee fact that Community law prevails over UK law seems nowadays well 
accepted.. In spite of some conflicting messages, the current attitude of the UK 
courtss can be described as globally pro-communautaire. On the other hand, 
thee basis for the rule that Community law prevails is not necessarily that put 
forwardd by the ECJ. This is to say the least rather surprising given that the 
specificc character of Community law has been recognised and further enacted 
inn the EC A. Parliament unmistakably required judges to abide by the require›
mentss of the Community legal order as determined by the ECJ. 

Thee fact that Community law takes effect only by virtue of a UK statute, and 
onn the terms of the statute, renders it vulnerable, as the on-going difficulties 
aboutt the definition of "enforceable Community rights" demonstrate; sometimes 
Britishh judges are simply not prepared to accept that they have duties in rela›
tionn to the whole corpus of Community law and not simply in relation to rights 
whichh cannot be construed as directly effective. 

Thee precise legal status of the GPL, and thus the legitimacy of their applica›
tionn by UK courts has been questioned - an occasion for UK courts, like national 
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courtss in other Member States - to signal that they are not prepared to abandon 
supervisionn over the exercise by the Community institutions of their powers. To 
thiss extent it can be said that GPL seem to be forming a new pocket of resistance 
forr the UK courts77. 

Acceptancee of Community law under the terms of the EC A has other knock-
onn effects as regards the practical implementation of Community law principles 
inn the UK courts. For example, the consistent emphasis on the statutory nature 
off the gateway for Community law78 explained the characterisation of the breach 
off the Treaty as a breach of statutory duty79. Compliance with all the require›
mentss of the Community legal order involves recognising direct effect and 
primacyy by giving precedence to directly enforceable rights over inconsistent 
UKK legislation. However it also requires that all judges in the UK ensure the full 
effectt of provisions of Community law and protect all rights which persons enjoy 
underr Community law, including those which cannot be effectuated directly80. 
Thee courts in the UK should therefore be reminded of the full consequences of 
sectionn 3(1). 

Itt is also important at this stage to emphasise that the doctrine of the unlim›
itedd legislative competence of Acts of Parliament is not what it once was. This 
iss not only due to the assaults of Community law. There have been a number 
off developments on the home front, principally the enactment of the Human 
Rightss Act 1998 and devolution of legislative power from Westminster to the 
Scottishh Parliament and other devolved administrations which have triggered 
aa re-assessment of the traditional doctrine. Unfettered sovereignty is anyway 
contestedd and regarded as poor yardstick of a modern democracy. Whether or 
nott Community law will benefit or suffer from the considerable re-thinking 
off orthodox constitutional ideas about the supremacy of Acts of the Westmin›
sterr Parliament is however not a question to which a straight answer can yet 
bee provided. One thing that is certain is that membership of the Union has 
ensuredd that issues of legal interpretation are now placed at the centre of the 
politicall process in the UK. 
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"Sitting"Sitting as a judge in a national court, asked to decide questions of Community 
law,law, I am very conscious of the advantages enjoyed by the Court of Justice. It has a 
panoramicpanoramic view of the Community and of its institutions, a detailed knowledge of 
thethe Treaties and of much subordinate legislation made under them, and an intimate 
familiarityfamiliarity with the functioning of the Community market which no national judge 
denieddenied the collective experience of the Court of Justice could hope to achieve. ...where 
comparisoncomparison falls to be made between Community texts in different languages, all 
textstexts being equally authentic, the multinational court is equipped to carry out the 
tasktask in a way that no national judge whatever his linguistic skills could rival....the 
choicechoice between alternative submissions may turn not on purely legal considera›
tions,tions, but on a broader view of what the orderly development of the Community may 
require"* require"* 

"I"I do not consider that it is appropriate, or indeed possible, for the Court to 
continuecontinue to respond fully to all references which, through the creativity of lawyers and 
judges,judges, are couched in terms of interpretation, even though the reference might in a 
particularparticular case be better characterised as concerning the application of the law rather 
thanthan its interpretation.... the only appropriate solution is a greater measure of self-
restraintrestraint on the part of both national courts and this Court."2 

Ascertainingg the substance of Community rights 

Thiss chapter discusses the role of Article 234 EC in the enforcement of Community 
law.. The respective roles of EC J and of the referring court, and practice in the 
UKK courts will also be considered. 

3.11 A step in the domestic proceedings 

UKK courts have shown willingness to adapt to Community methods of interpre›
tation3,, yet, like other national courts, they have in applying Community law, 
inevitablyy encountered problems concerning its interpretation and validity4. 

Thee reference procedure enables a national court or tribunal, when 
confrontedd with questions about the meaning of a provision of Community 
laww or questions relating to Community requirements concerning the effective 
protectionn of Community rights, to stay its own proceedings and refer these 
questionss to the ECJ in order to obtain an authoritative ruling on the law to be 
appliedd or on how to apply it. The reference is an intermediate step in proceed›
ingss which begin and end in the national court. Accordingly, the success of the 
proceduree depends primarily on national courts. 

Thee procedure is based on a distinct separation of functions between 
nationall courts on the one hand, and the ECJ on the other. It does not give the 
ECJJ jurisdiction to take cognisance of the facts of the case, or to criticise the 
reasonss for reference5; its jurisdiction is limited to the interpretation of the 
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ruless of Community law. The facts and the relevant rules of national law must 
bee established by the referring court which will decide the case by applying, to 
thee extent necessary, the interpretation of the relevant rules of Community law 
providedd by the EC J. In practice, this clear division of roles is difficult to observe. 

Ann illustration of the difficulties involved is provided by the case of Arsenal 
FootballFootball Club pic v M. Reed6. In that case Laddie J considered he was not bound 
too follow the ruling of the ECJ7, as in his view the ECJ has exceeded its juris›
diction.. Laddie J felt the need to remind the ECJ that it was not exercising a 
normall appellate function and so could not determine or reverse issues of fact. 
Onn appeal, the Court of Appeal8 confirmed that under the division of functions 
foreseenn by Article 234 it is for the national court alone to find the facts9. In the 
endd the ECJ was not found by the Court of Appeal to have overstepped its juris›
dictionn although it had made findings of fact. Accordingly, the ECJ ruling was 
appliedd by the Court of Appeal. Laddie �  was overruled, because he had failed to 
considerr the facts from the perspective of what constitutes the essential function 
off a trademark right10. 

3.22 The different functions served by Article 234 

3.2.11 Helping the development of the Community legal order 

Articlee 234 EC serves various functions. It has allowed the Community legal 
orderr to develop, as the scope and substance of Community obligations is often 
explainedd and expanded upon in the enforcement process". Thus, on the occa›
sionn of a request for a preliminary ruling by the Chairman of the Industrial 
Tribunall of Truro, it was established that the Equal Treatment Directive was 
noo longer "confined simply to discrimination based on sex"12. The procedure 
hass also been instrumental in defining the outer limits of Article 28 EC, as the 
Sunday-tradingg saga and Keck and Mithouard1* illustrated. The importance of the 
proceduree and the role played by national courts in the development of Commu›
nityy law can hardly be overstated. The twin pillars of Community Constitutional 
law,, direct effect and primacy, were laid down in Article 234 EC references in 
thee context of small-claims disputes; and so were leading judgments regarding 
generall principles of law. 

Articlee 234 EC also guarantees the independence and autonomy of Commu›
nityy law in so far as it prevents varying interpretations of the same provisions in 
thee different national courts, leading to different applications of the Treaties in 
thee Member States. To ensure uniformity in the interpretation and application 
off Community law, establishing the ECJ as a supreme court of appeal would 
havee been desirable, but this was not politically acceptable as the Member States 
didd not want a court that could overrule their own supreme courts. The solution 
wass to provide for a system of co-operation between equals, the national judici-
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ariess and the EC J’4. Uniform interpretation and application of Community law 
aree fundamental requirements in the Community. The establishment of a Court 
off First Instance, in respect of actions requiring close examination of complex 
facts,, was intended to improve the judicial protection of individual interests, but 
itit was equally meant "to enable the Court of Justice to concentrate its activities 
onn its fundamental task of ensuring the uniform interpretation of Community 
law"" and thereby "maintain the quality and effectiveness of judicial review in the 
Communityy legal order’5." 

3.2.22 Ensuring effective protection of Community based claims 

Thee procedure does not merely serve Community interests. Through Article 234 
EC,, individuals have gained access to direct legal protection of their Community 
basedd claims, even if such protection is limited by the procedural and material 
scopee of the Article. However, if the wishess of the parties may occasionally play a 
rolee in persuading the national judge to refer, and if in the UK the parties them›
selvess are encouraged to agreee upon the form of the questions and the material 
too be placed before the EC J, litigants have no Community right to have their case 
referredd to the ECJ; 

"Article"Article iyj does not constitute a means of redress available to the parties to a case 
pendingpending before a national court"16. 

Thee procedure allows individuals to control and prevent possible violations of 
Communityy law by the Member States. More fundamentally, Article 234 EC 
allowss some obstacles to the enforcement of Community obligations to be chal›
lenged.. In the words of the Court: 

"whilst"whilst it thus aims to avoid divergences in the interpretation of Community 
lawlaw which national courts have to apply, it likewise tends to ensure this application 
byby making available to the national judge A MEANS OF ELIMINATING DIFFICUL›

TIESS WHICH MAY BE OCCASIONED BY THE REQUIREMENT OF GIVING COMMUNITY 
LAWW ITS FULL EFFECT within the framework of the judicial systems of the Member 
States."States."11? ? 

Thee Factortame litigation provides an illustration of the different functions 
servedd by Article 234 EC. The challenge of the Merchant Shipping Act 1988 
gavee rise to three separate sets of questions. One involved determining the scope 
off Article 5218, another concerned the extent of the obligations of a national court 
too protect the interim position of litigants trying to ascertain putative Commu›
nityy rights’9, and the last one concerned the award of a remedy in damages20. 
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3.2.33 The private enforcement model is not subordinate to infringement 
proceedings s 

Besidess ensuring a correct and uniform interpretation and application of 
Communityy law by national courts, Article 234 EC has strengthened the mecha›
nismss designed to secure Member States’ compliance with their Community 
obligations: : 

"The"The vigilance of individuals to protect their rights amounts to an effective super›
visionvision in addition to the supervision entrusted by Articles 169 and 170 to the diligence 
ofof the Commission and of the Member States21". 

Thee preliminary ruling procedure allows individuals to control and prevent 
possiblee violations of Community Law by the Member States. A direct action 
enabless the Commission to force Member States to comply with their Commu›
nityy obligations. Nonetheless, there remains differences in what can be achieved 
inn the context of a preliminary reference as opposed to a direct action", and it 
doess not always appear to be objectively justifiable. 

3.2.3.11 Two different remedies 

Thee two actions may co-exist, but they do not achieve the same results. Actions 
broughtt by individuals in national courts and those brought by the Commission 
underr Article 226 are not mutually exclusive and the Court has been dealing, 
att the same time, under the two procedures with the same course of action by 
aa Member State2’. However, under Article 234 EC the Court has no jurisdic›
tionn either to apply the Treaty to a specific case or to decide upon the validity of 
aa provision of domestic law in relation to the Treaty, as it would be possible for 
itit to do under Article 22624. The ECJ cannot rule on issues of national law25, 
andd it cannot rule on the compatibility of national law with Community law26. 
Thiss disclaimer of jurisdiction is at times one of form rather than substance. By 
contrast,, in Article 226 proceedings, the target is often the national rule. 

3.2.3.22 The national court remains free to make a reference 

Anotherr set of issues raised by the availability of the two actions concerns the 
effectt to be attached by a national court to a decision by the Commission to 
discontinuee infringement proceedings when the dispute before it involves the 
samee piece of Community legislation27. Should the decision of the Commission 
nott to proceed beyond the administrative phase of an infringement procedure 
havee any bearing on the decision of the national court to make a reference? 

Thee fact that the Commission discontinues infringement proceedings 
againstt a Member State concerning a piece of legislation has no effect on the 
obligationn upon a court of last instance of that Member State to refer to the 
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Courtt of Justice a question of Community law in relation to the legislation 
concerned. . 

AA Commission decision to pursue or not to pursue infringement proceed›
ingg has no bearings on litigation before a national court. This is because the 
Commissionn does not have the power to determine conclusively, either by 
reasonedd opinion or by other statements of its attitude under that procedure, 
thee rights and duties of a Member State, or to give it guarantees concerning 
thee compatibility of a given line of conduct with the Treaty. As the EC J recalled, 
onlyy it can determine the rights and duties of Member States and only it can 
appraisee their conduct. This reading of Articles 226 EC, 227 EC and 228 EC is 
welcome.. First, that is because it is clear that it is for the Court rather than for 
thee Commission to state authoritatively what the law is. Secondly, it offers the 
advantagee of allowing breaches of Community law to be unveiled even where the 
Commissionn has decided not to proceed to the judicial phase, as indeed the way 
inn which the Commission exercises its discretion under Article 226 EC is not 
beyondd criticism. 

3.33 What can go wrong 

Thee ECJ still has an open-door policy: it encourages references and reformulates 
inadequatee questions. Still, it now takes special care to ensure that the procedure 
iss not employed for purposes not intended by the Treaties. The ECJ may declare 
aa reference inadmissible, either because the referring body lacks power to refer, 
orr because the question cannot be considered as acceptable. 

Cann one identify a type of court from which questions are accepted? Are 
theree particular types of questions which are refused? 

3.3.11 Some bodies do not have jurisdiction to refer 

Articlee 234 confers jurisdiction on any ’court’ or ’tribunal’. The concept does not 
referr to the internal law of the Member States. The fact that national law does 
nott recognise a body as a ’court’ or ’tribunal’ within the meaning of Article 234 
iss irrelevant28. Conversely, the fact that national law does so recognise is not 
conclusive2^^ The ECJ has defined the terms court or tribunal for the purpose of 
Articlee 234 by specifying the criteria a qualifying forum must satisfy. The body 
mustt be established by law, have a permanent jurisdiction, be bound by rules of 
adversaryy procedure and be required to give a ruling, in complete independence, 
inn proceedings intended to result in a judicial decision. The requirement of inde›
pendencee seems of particular importance, although it "should be interpreted 
moree rigorously"30 - a comment made d propos the admissibility of preliminary 
rulingss from administrative authorities31. 

Administrative322 or disciplinary33 tribunals, a professional body appeals 
committee344 and a board supervising the procedures for the award of public 
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contracts"" have been held to constitute a court or tribunal; but a public prosecu›
torr or a private arbitrator’6 do not qualify and neither does a Director of Direct 
Taxess and Excise DutiesJ7: 

"The"The concept of a Court or tribunal within the meaning of Article 177 of the 
TreatyTreaty is a concept of Community law which, by its very nature can only mean an 
authorityauthority acting as a third party in relation to the authority adopting the decision 
underunder appeal." 

Inn Member States where, in the resolution of taxation matters, an administrative 
stagee precedes the judicial phase, this delays the possibility for tax payers to have 
aa preliminary question referred to the EC}’8. 

Likewise,, the decision not to allow private arbitrators to refer questions to 
thee ECp9 creates additional delay for litigants. National courts in their role of 
supervisorss of arbitration proceedings have a duty to ensure the observance of 
Communityy law and to refer. In England, the Court of Appeal was prepared to 
adoptt a different approach when dealing with an application for leave to appeal 
againstt an arbitration award in Bulk Oil v. Sun40. This can in fact be seen as an 
applicationn in anticipation of the EC J position as now established in Ecossuisse. 
Thiss judgment established that as a result of the arbitrator’s inability to request 
preliminaryy rulings on questions of Community law, it is up to the national 
courtss exercising their powers of supervision and review over arbitral proceed›
ingss and awards to examine questions of Community law and if necessary to 
makee reference to the ECJ. Thus, in Ecossuisse, while the ECJ recalled that: 

"" an arbitration tribunal constituted pursuant to an agreement between the 
partiesparties is not a *court or tribunal of a Member State’ within the meaning of Article 
177177 of the Treaty since the parties are under no obligation, in law or in fact, to refer 
theirtheir disputes to arbitration and the public authorities of the Member State concerned 
areare not involved in the decision to opt for arbitration nor required to intervene of their 
ownown accord in the proceedings before the arbitrator." 

Thee ECJ also considered that, given that arbitrators, unlike national courts and 
tribunals,, are not in a position to request a preliminary ruling on questions of 
interpretationn of Community law, it is manifestly in the interest of the Commu›
nityy legal order that, in order to forestall differences of interpretation, every 
Communityy provision should be given a uniform interpretation, irrespective of 
thee circumstances in which it is to be applied. Accordingly, questions concern›
ingg the interpretation of the prohibition laid down in Article 81(1) of the Treaty 
shouldd be open to examination by national courts when asked to determine the 
validityy of an arbitration award, and it should be possible for those questions to 
bee referred, if necessary, to the Court of Justice for a preliminary ruling. 
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3.3.22 Some questions are inadmissible 

Nationall courts alone have a direct knowledge of the facts of the case, hence they 
aree in the best position to appreciate, with full knowledge of the matter before 
them,, the necessity for preliminary rulings to enable them to give judgment41. 
So,, where the referring court has duly translated a Community law point into 
aa question of interpretation, the Court is in principle bound to give a ruling. 
Theree are a number of limits to this principle: 

1)) the Court cannot answer questions relating to the validity of national law, 
althoughh it has often extracted from questions imperfectly formulated 
thosee which alone pertain to the interpretation of the Treaty; 

2)thee Court refuses to answer ’hypothetical questions’42, or entertain ’Active 
litigation’,, although in the context of questions regarding the validity of 
Communityy legislation it has entertained actions which have been consid›
eredd as being hypothetical in nature, since the Community legislation 
involvedd was not yet in force43. 

Inn addition, the Court has shown a greater willingness to examine the relevance 
off questions submitted to it44, particularly when submitted by inferior national 
courts45.. So, whilst in theory, the ECJ has no jurisdiction relating to the facts 
off the case, in practice, closer examination of the conditions in which cases are 
referredd to it, has, on occasion, appeared necessary in the light of some abuse of 
thee procedure. 

Thee Court’s willingness to co-operate with national courts remains the rule 
ass evidenced by Enderby*6: 

"Article"Article 177 provides the framework for close cooperation between national courts 
andand the Court of Justice, based on a division of responsibilities between them. Within 
thatthat framework, it is SOLELY FOR THE NATIONAL COURT before which the dispute has 
beenbeen brought, and which must assume the responsibility for the subsequent judicial 
decision,decision, to determine in the light of the particular circumstances of each case both 
THEE NEED FOR A PRELIMINARY RULING in order to enable it to deliver judgment and 
thethe RELEVANCE OF THE QUESTION which it submits to the Court. Accordingly, where 
thethe national court’s request concerns the interpretation of a provision of Commu›
nitynity law, the Court is bound to reply to it, unless it is being asked to rule on a purely 
hypotheticalhypothetical general problem without having available the information as to fact or 
lawlaw necessary to enable it to give a useful reply to the questions referred. In this case, 
thethe Court of Appeal, like the tribunals which heard the case below, decided in accord›
anceance with the British legislation and with the agreement of the parties to examine the 
questionquestion of the objective justification of the difference in pay before that of the equiva›
lencelence of the jobs in issue, which may require more complex investigation. It is for that 
reasonreason that the preliminary questions were based on the assumption that those jobs 
werewere of equal value. [...] Where, as here, the Court receives a request for interpretation 
ofof Community law which is NOT MANIFESTLY UNRELATED TO THE REALITY OR THE 
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SUBJECT-MATTERR OF THE MAIN PROCEEDINGS, it must reply to that request and is not 
requiredrequired to consider the validity of a hypothesis which it is for the referring court to 
verifyverify subsequently if that should prove to be necessary47." 

LeclercLeclerc Siplec*s also clarified the Court’s jurisdiction and role under Article 234. 
Sincee it has no jurisdiction to give an advisory opinion on general or hypotheti›
call questions of law, examination of the conditions in which the case had been 
referredd may in certain circumstances be necessary in order to determine 
whetherr the reference is admissible. Requests for preliminary rulings have been 
declaredd inadmissible where Article 234 was used as a ’procedural device’49or 
ann ’artificial expedient’50 by parties who engage in contrived litigation in order 
too obtain a finding that some provisions of national legislation are contrary to 
Communityy law*1. Still, the fact that the parties to the main proceedings are in 
agreementt as to the result to be obtained makes the dispute no less real. 

Thee ECJ has also declined jurisdiction to give a preliminary ruling on a 
questionn raised before a national court where the interpretation of Community law 
hashas no connection whatever with the circumstances or purpose of ’the main proceed›
ings52. . 

3.3.2.11 The viability of the system commands some restraints 

So,, the Court has demonstrated a willingness to determine the limits of its juris›
diction.. Some control over the many requests for a preliminary ruling submitted 
iss at any rate required to secure the viability of the procedure. The ECJ itself53 

acknowledgedd the practical problems which beset the present system, namely its 
increasingg workload and the time which can elapse before a ruling is obtained. 
Inn May 1999 it published a report on "The future of the Judicial System of the 
EU"" where it highlighted the "dangerous trend towards a structural imbalance 
betweenn the volume of incoming cases54 and the capacity of the instruction to 
disposee of them." It warned clearly that without adoption of measures, "the new 
areass of jurisdiction55 will inevitably result in delays on a scale which cannot be 
reconciledd with an acceptable level of judicial protection in the Union". It also 
warnedd that "it would no longer be able to apply to cases the thorough considera›
tionn necessary for it to give a useful reply to the questions referred." 

Thereforee it is suggested that the insignificant percentage of cases where the 
ECJJ declined jurisdiction should be treated as "a small price to pay for optimis›
ingg the Court’s resources"56. Furthermore, from a UK perspective, the ECJ 
capacityy to limit the use of Article 234 EC is unimportant. Only one reference 
fromm the UK courts has, to date, been declared inadmissible57, being a case 
wheree the ECJ was invited to construe Community law outside its Commu›
nityy field of application. The applicant bank had started an action in England 
forr the repayment of sums paid to the City of Glasgow pursuant to a contract 
subsequentlyy rescinded. A statute broadly taking over the solutions adopted in 
thee Brussels Convention governs conflicts of jurisdiction between the courts of 
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Englandd and Scotland. Glasgow City Council considered that the Scottish courts 
hadd jurisdiction, and the Court of Appeal sought preliminary rulings on the 
interpretationn of the statute from the EC �  to determine restitution actions in the 
contextt of the Brussels Convention. The ECJ declared the reference inadmissible 
ass the Brussels Convention itself was not applicable in the circumstances of the 
case,, even if conflicts of jurisdiction between the English and Scottish courts 
weree governed by rules inspired by it. Regardless, the House of Lords held that 
fulll regard should be had to decisions of the ECJ interpreting the Conventions’8. 

Thee ECJ has issued a note for guidance on references by national courts for 
preliminaryy rulings59 which openly invites them to exercise a greater measure 
off self-restraint. It contains "practical information which, in the light of experi›
encee in applying the preliminary ruling procedure, may help prevent the kind 
off difficulties the Court has sometimes encountered." It might be helpful if the 
ECJJ or the Commission could ascertain whether litigants or national courts have 
foundd these guidelines useful and whether they have had any impact in curbing 
thee number of unnecessary references. 

Thee success of the procedure rests largely onn the willingness of national 
courtss to co-operate. National courts must make the reference and accept and 
applyy the judgment of the Court. Even so, the victory can be a Pyrrhic one when 
interimm relief was not forthcoming60. 

3.44 The national courts as main players 

Nationall courts too may be tempted to limit recourse to Article 234. One must 
distinguishh between courts with a power and those with a duty to refer. But, 
beforee examining how UK courts have exercised their discretion or discharged 
theirr obligation, let us briefly examine the distinction. 

Referencee to the ECJ is mandatory if the court is one "against whose deci›
sionss there is no judicial remedy under national law". This appears straight›
forward.. Still, the question of which courts are required to ask for a prelimi›
naryy ruling and which have the option has in fact been the subject of some 
controversyy in the UK. This is rather odd given that the text of Article 234 EC 
iss unequivocal. It suggests that the obligation extends not only to those courts 
whichh are never subject to appeal, but also to those courts whose decisions in the 
casess in question are no longer subject to appeal. In other words, not only are 
thee highest courts of each Member State under an obligation to refer, but so are 
anyy courts in a case from which no appeal lies. This raises an issue of particular 
relevancee in the UK61, where there is no systematic right of appeal, but rather a 
systemm by which an appeal court may be asked for and may grant or refuse ’leave 
too appeal’ against not only interlocutory but also final judgments. Should a court 
withh a power to grant or refuse leave to appeal be treated as a final court? In 
PharmaceuticalPharmaceutical Society62 the Court of Appeal - although it did make a reference 
-- did not think so: 
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"a"a court or tribunal below the House of Lords can only fall within the last para›
graphgraph where there is no possibility of any further appeal from it. There is a judicial 
remedyremedy against a decision of this court by applying for leave to this court and then to 
thethe House of Lords itself if necessary." 

Inn Chiron v. Murex 6} the appellant argued that the Court of Appeal fell within 
Articlee 234(3) EC on the ground that leave to appeal to the House of Lords had 
beenn refused and that, therefore, the Court of Appeal was the court of last resort. 
Thee Court of Appeal declined to refer, first, on the ground that, as it had already 
givenn judgment, it was no longer acting in a capacity which enabled it to resolve 
thee dispute. Moreover, it stated that the right to petition the House of Lords 
forr leave to appeal was a judicial remedy, which entailed that it, the Court of 
Appeal,, could never fall within Article 234(3) EC. This reasoning was explicitly 
confirmedd in Trent Taverns v. Sykes6*. 

Inn England, in criminal matters, there can be no appeal to the House of 
Lordss unless a point of law is certified for consideration by the House of Lords. 
Further,, there is no appeal against the refusal of the Court to certify a point of 
law.. Although in Magnavision^ it was accepted that "[...] by refusing to certify a 
pointt of law we have turned ourselves into a court of final decision", the Divi›
sionall Court refused to make a reference. Likewise, in Hagen v. Moretti66, Buck›
leyy L.J accepted that the ultimate court of appeal "is either this court if leave to 
appeall to the House of Lords is not obtainable, or the House of Lords." 

Accordingly,, "parties seeking a reference in these circumstances must 
ensuree that the court be asked during argument to proceed on the basis that if it 
iss minded to refuse leave to appeal to the House of Lords, it must approach the 
questionn of a preliminary ruling on the basis that it is already a final court67", or 
thatt it should give leave, which in practice would be done68. 

Thiss advice holds true notwithstanding the judgment of the ECJ in Lyck-
esfepg69.. In Lyckeskog, the ECJ had to consider whether a national court or 
tribunall whose decisions may be the subject of appeal only after a declaration 
off admissibility has been issued must be considered to be a court or tribunal 
againstt whose decisions there is no judicial remedy under national law within 
thee meaning of Article 234 (3) EC. The ECJ established through an inquiry 
withh the referring court that, should a question arise as to the interpretation or 
validityy of a rule of Community law, the supreme court will be under an obliga›
tion,, pursuant to the third paragraph of Article 234 EC, to refer a question to 
thee Court of Justice for a preliminary ruling either at the stage of the examina›
tionn of admissibility or at a later stage. Accordingly, the ECJ ruled that decisions 
off a national appellate court which can be challenged by the parties before a 
supremee court are not decisions of a ’court or tribunal of a Member State against 
whosee decisions there is no judicial remedy under national law’ within the 
meaningg of Article 234 EC. 
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3.4.11 Discretionary jurisdiction 

Thee attitude of inferior courts is particularly important. They can avoid the 
costlyy and cumbersome procedure involved in pursuing an action through to the 
finalfinal court70: 

"" the Court of Justice in Luxembourg is in afar better position to reach a decision 
whichwhich is COMMUNAUTAIRE than this court,... an immediate reference will obviously 
savesave considerable time and costs". 

Yet,, inferior courts may be disinclined to make references; alternatively their 
decisionn to refer may be the subject of an appeal to a superior court. 

3.4.1.11 A matter for the court hearing the case 

Thee discretion to refer is a matter for the national court alone: "a court has an 
unfetteredd discretion to refer if it considers that a decision on the question is 
necessaryy in order to enable it to give judgement"71. The Court of Appeal has 
indicatedd that discretion means it is for it to decide whether a preliminary ruling 
iss necessary to enable it to give judgment; and not that a ruling from the EC J is 
necessaryy to enable it to reach a decision on the question. 

Inn Buhner v. Bollinger72 Lord Denning set out guidelines. In his view, a 
referencee was only "necessary" if: the point of reference was conclusive for the 
outcomee of the case; the ECJ had not already given judgment on the question; 
thee matter was not considered to be reasonably clear and free from doubt and the 
factss had been decided. Further, the court contemplating a reference was to exer›
cisee its discretion only after considering: the delay in obtaining a ruling73, the 
needd to avoid overloading the ECJ, the wishes of the parties and the expenses of 
obtainingg a ruling. Finally, he reminded English courts that it would be prefer›
ablee if English judges decided the point themselves, but that if a reference was to 
bee made, they should formulate questions clearly - another reason for ascertain›
ingg the facts first. 

Denning’ss guidelines had some influence: they seemed to discourage the 
usee of the procedure. They were reviewed in Samex74 and from then on a more 
communautairecommunautaire approach prevailed. The "aberrant interpretation"75 of the notion 
off quantitative restrictions and the ensuing results might also explain the 
changee in the attitude of, at least, the English judiciary. Lord Diplock in Henn 
andand Darby76 observed: 

"it"it serves as a TIMELY WARNING to English judges not to be too ready to hold 
thatthat because the meaning of the English text (which is one of six of equal authority77) 
seemsseems plain to them no question of interpretation can be involved." 
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Thee national court has also complete discretion as to the timing of the refer›
encee and the ECJ confirmed that the considerations of procedural organisation 
andd efficiency dictating timing had to be weighed by the national courts78. Such 
timingg has varied. 

Inn England, requests for a preliminary ruling have been made in inter›
locutoryy proceedings79, and on the grant of leave to apply for judicial review80. 
However,, Lord Denning’s requirement that the relevant facts be established has 
generallyy been observed. In Lord Bethell v. Sabena*1 it was held that: 

"until"until all the facts have been investigated, it is impossible to frame a question 
whichwhich will ensure that the court is provided with real assistance." 

andd in Hagen v. Moretti*2: 

"for"for a court to know which are the right questions to formulate, it is most impor›
tanttant that all the relevant facts be established". 

Inn Scotland, guidelines were given by Lord Cameron8’: 

"a"a reference to the European Court can competently be made when it appears it 
maymay be necessary to do so at any appropriate stage of a litigation. Having regard, 
however,however, to our Scottish system of pleading, I would not normally be persuaded that 
suchsuch a necessity, with whatever degree of urgency that word may be interpreted, 
shouldshould be held to arise until the pleadings have been adjusted and the real question in 
disputedispute focused on the pleadings. I am fortified in this view of the matter by reference 
toto the judgment of Lord Denning in the case O/BULMER V. BOLLINGER. In particular, 
11 should find it difficult to make such a reference where preliminary issues of title, 
competencycompetency and relevancy remain unresolved". 

Thee advice that the facts should always be decided first before any question 
off a preliminary ruling arises has not always been found entirely sound, on 
thee ground that a national court may not be able to evaluate the relevance of a 
particularr fact until the point of Community law has been resolved84. Besides, in 
practice,, when the referring national court had not determined all the relevant 
findingsfindings in fact, the Court tended to offer a very general interpretation leav›
ingg the national court to deal with further procedure85. Further, where the 
interpretationn required depended upon determination of facts as well as law, 
andd although the fact finding powers lies principally with the national courts 
makingg the reference, the ECJ has on occasion shown itself willing to admit or 
calll for evidence86 to explain the background or complete the facts as stated in 
thee order for reference so as to enable it to understand the question better. 

Att present, given the Court’s emphasis on its need to have a clear under›
standingg of the factual and legal context87 of the proceedings, ascertainment 
off the facts seems advisable. It also seems prudent given that the Court has, 
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albeitt on recent and rare occasions, declared the reference inadmissible when 
thee description of the legal and factual background of the case has been found 
inadequate88.. Finally, one must be aware that the preliminary ruling procedure 
iss ill-suited to the process of fact finding89. 

3.4.1.22 Appeal against a decision to refer 

Ass a matter of Community law, the national court’s discretion to refer cannot be 
fetteredd by decisions of superior courts90. In this way, Article 234 EC can alter 
thee powers and rules of procedure of national courts91. It was observed that 

"there"there can be no doubt that any court or tribunal has the right at all times to refer 
aa question of interpretation to the Court of Justice under Article ïyj. But it is much 
moremore difficult to decide whether a national court which, by virtue of its national law, 
isis no longer able to give a ruling on a question, is given back the right to do so by 
ArticleArticle 177 of the EEC Treaty"92. 

Suchh analysis overlooks the fact that, when giving effect to Community law, 
nationall judges act as Community judges. Accordingly national judicial proce›
dures,, conventions codes or practices may have to be set aside, an area which 
nowadayss ought to be free from difficulty93, but is not94. 

RheinmühlenRheinmühlen  also establishes that inferior courts in a Member State cannot 
bee bound on a question of Community law by any decision of their superior 
courts,, unless the higher court has itself obtained a ruling from the EC J on this 
veryy issue. A UK court therefore must remain free to refer notwithstanding the 
existencee of what would ordinarily be the binding authority of a superior UK 
courtt on the point. 

Givenn that it was established that, as a matter of Community law, the discre›
tionn of national courts should not be interfered with, some Member States took 
stepss to prevent appeals against decisions by lower courts to refer95. By contrast, 
inn other Member States decisions to refer have been questioned96. In the UK, 
thiss has been rare. In England, the Court of Appeal has set aside an order of the 
Divisionall Court making a reference97, but only because it was completely satis›
fiedfied that it could resolve the Community law issue involved. 

"I"I understand the correct approach in principle of a national court (other than a 
finalfinal court of appeal) to be quite clear, if the facts have been found and the Commu›
nitynity law issue is critical to the Courts’final decision, the appropriate course is to 
referrefer unless the national court can with complete confidence resolve the issue itself. In 
consideringconsidering whether it can with COMPLETE CONFIDENCE resolve the issue itself, the 
nationalnational court must be mindful of the differences between national and Community 
legislation,legislation, of the pitfalls which face a national court venturing into what may be an 
unfamiliarunfamiliar field, of the need for uniform interpretation throughout the Community 
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andand of the great advantages enjoyed by the Court of Justice in construing Community 
instruments."instruments."198 198 

Thiss is a welcome decision. National judges have been invited and encouraged 
forr years to become and behave like Community judges. It is therefore hardly 
surprisingg that their familiarity with Community matters would grow and 
that,, as a result, their confidence should increase". As a matter of fact, reli›
ancee on the increased and increasing maturity of national courts is essential to 
thee Community legal system. National courts must not only act as Community 
courts,, they must be able to fulfil that role for the most part on their own. This 
judgmentt is helpful in providing guidance as to when a national court should 
feell confident it can resolve Community law issues itself. 

Thee Court of Appeal also gave judgment100 on an appeal against a decision to 
makee a reference for a preliminary ruling. In a case concerning parallel imports 
off pharmaceutical products, the High Court considered it necessary to refer a 
seriess of questions to the Court of Justice for a preliminary ruling. That Court 
hadd already rejected the application by a number of the parties for leave to appeal 
againstt the decision making the reference. Those parties subsequently applied 
too the Court of Appeal for leave to appeal. The Court of Appeal, while accepting 
thatt the appellants’ arguments on the interpretation of the law at issue in the 
mainn case might be correct, rejected the appeal, stating that the High Court was 
rightt to consider that the questions arising in the case before it were not clear 
andd that the matter should be referred to the Court of Justice, either through the 
Highh Court itself or through another court. Furthermore, the Court of Appeal 
tookk the view that, even if leave to appeal had been given, it was most unlikely 
thatt that court would conclude that the reply to the questions raised was so 
obviouss that no reference for a preliminary ruling was necessary. Lastly, it added 
thatt a decision to make a reference to the Court of Justice should not be adopted 
untill the national procedure had reached a stage enabling the national court to 
specifyy the factual and legal framework of the questions to be submitted. The 
Courtt of Appeal considered that that stage had been reached after the High 
Courtt had given judgment after setting out the facts of the case. The Court of 
Appeall declared that it was not bound to intervene in the High Court’s exercise 
off its discretion unless that court had failed to take account of a matter of which 
itt should have taken account, or else it took into account matters that were not 
materiall or unless its decision was manifestly wrong. That was not the case 
withh the judgment of the High Court at issue. The Court of Appeal therefore 
rejectedd the appeal. In other words, the Court of Appeal would not, save excep›
tionall circumstances, interfere with a decision to refer. It is suggested that from 
aa Community perspective the exceptional circumstances envisaged by the Court 
off Appeal are not problematic. 
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Inn Scotland, the High Court101 was satisfied it had jurisdiction102 to hear 
ann appeal against a decision of a judge of first instance to seek a preliminary 
ruling,, but decided it would not be justified in interfering with the exercise of 
thee SherifPs discretion to refer unless it were thought that the decision of the 
Sherifff was plainly wrong. Generally the court only ensures that questions are 
properlyy framed rather thann interfering with the decision to refer. Where an 
Articlee 234 reference is pending in another case, the outcome of which may be 
relevantt to other domestic proceedings, it may then be possible to obtain a stay 
off proceedings until it has been heard10’. 

Finallyy it is important to note that Article 68(1) EC has removed the right 
off appellate courts to refer cases on the interpretation of any act adopted under 
Titlee IV EC. This has been held to constitute an unfortunate loss of judicial 
protectionn for people domiciled in Member States bound by the Brussels I Regu›
lation10-». . 

3.4.22 Courts with an obligation to refer 

Thee particular objective of the obligation to refer for courts against whose 
decisionss there is no judicial remedy under national law is to prevent a body of 
nationall case law not in accord with the rules of Community law from coming 
intoo existence in any Member State105. This too is an area which nowadays 
shouldd be free from difficulty, but is not. The ECJ has recently explained again106 

whyy the obligation to refer should be complied with. 
Accordingg to case-law that is well established, that obligation to refer is based 

onn co-operation, with a view to ensuring the proper application and uniform 
interpretationn of Community law in all the Member States, between national 
courts,, in their capacity as courts responsible for the application of Community 
law,, and the Court of Justice; and it is particularly designed to prevent a body of 
nationalnational case-law that is not in accordance with the rules of Community law from 
beingbeing established in any Member State (emphasis added) 

3.4.2.11 Is Cilfit still good law? 

Thee obligation laid down in Article 234(3) is not absolute. The authority of an 
interpretationn under Article 234 already given by the ECJ, especially on a materi›
allyy identical question, may relieve a national court against whose decisions 
theree is no judicial remedy from its obligation to make a reference107. In addi›
tion,, CiljiV0* established that there is no obligation to refer, 

"where"where previous decisions of the Court have already dealt with the point of law 
inin question, irrespective of the nature of the proceedings which led to those decisions, 
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eveneven though the questions at issue are not strictly identical ...or where the correct 
applicationapplication of Community law may be so obvious as to leave no scope for any reason›
ableable doubt as to the manner in which the question raised is to be resolved". 

Att the same time, however, the ECJ reminded national courts that they should 
considerr carefully before deciding points of Community law on their own, given 

"..the"..the specific characteristics of Community law, the particular difficulties to 
whichwhich its interpretation gives rise and the risk of divergences injudicial decisions 
withinwithin the Community". 

Accordinglyy Cilfit appears a rather ambiguous limitation of the obligation to 
refer109: : 

"the"the real strategy of CILFIT was not to incorporate an ACTE CLAIR concept into 
CommunityCommunity law. It is to call the national judiciaries to circumspection when they are 

facedfaced with problems of interpretation and application of Community law." 

Today,, the strict requirements laid down in Cilfit need reconsidered. Advocate 
Generall Jacobs remarked that they were designed at a time when national 
supremee courts were defiant of the authority of the ECJ, a situation which has 
changed.. If today, occasionally, final courts still fail to refer, and even adopt a 
wrongg interpretation of Community law, this reality is insufficient to warrant a 
strictt interpretation of the obligation to refer. 

"It"It seems to me however disproportionate to base a general theory of Article 177 on 
isolatedisolated instances of what might amount to its improper application. Such a theory 
willwill in any event not resolve the problem if the national court is deliberately taking a 
differentdifferent view. That theory would require the application of a sledge hammer without 
crackingcracking the nut.""° 

3.4.2.22 No defiance in the UK courts 

Inn the UK, in spite of some refusals to refer, there has never been an estab›
lishedd pattern of defiance of the authority of the ECJ unlike the situation with 
thee French Conseil d’Etat"1. The UK courts’ reasons for a refusal to refer have 
varied.. Sometimes they explained that no referral was made to seek interpreta›
tionn as none was required. Thus, in Finnegan"2, the House of Lords found that 
sincee UK, rather than EC law governed the case, the court best placed to provide 
ann interpretation was a UK court and not the ECJ. In R v. London Boroughs 
TransportTransport Council ex parte Freight Transport Associations Ltd, the House of Lords 
heldd that "no plausible grounds were advanced for a reference to the ECJ"IIJ. In 
aa criminal matter, the High Court found that it was not under any obligation to 
refer,, because it did not require an interpretation"4. Indeed, in the light of the 
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factt that final judgment had already been given, the court was functus officio 
andd the case was no longer ’pending’ within the meaning of Article 234 (4).115 

Finallyy no question of interpretation can arise where the meaning of a Commu›
nityy provision is clear. In spite of isolated resorts "6 to the doctrine of acte clair, 
bothh in Scotland and in England, overall"7, the UK courts seem to be aware they 
shouldd hesitate before reaching the conclusion that the matter is clear118 and 
seemm to be fully aware of the full implications of Cilfit, since they have stated 
thatt there is an obligation to refer where there is a reasonable doubt as to the 
interpretationn of the provision"9. 

Inn the UK, a deliberate refusal by a court of final appeal to comply with its 
obligationn to refer could potentially be open to a challenge. With the entry into 
forcee of the Human Rights Act 1998, it is now open to a party to argue that a 
refusall to refer violates the right to effective judicial protection and that accord›
inglyy a remedy be provided under national law. An analogy could be drawn with 
thee German experience where a refusal to comply with an obligation to refer has 
beenn treated as arbitrary and as constituting a violation of a fundamental right. 
Thee German Constitutional Court provided a remedy under national law when 
aa German court unreasonably refused to refer a case to the ECJ. It held that no 
onee should be removed from the jurisdiction of their lawful judge120, who in 
matterss of Community law is the ECJ. 

3.4.33 Interpreting and Applying the Court’s ruling 

Thee ruling of the ECJ is binding on the referring court121 and the operative part 
off the judgment should always be interpreted in the light of the reasoning that 
precedess it.122 

Occasionally,, the temporal effect of preliminary rulings has given rise to 
difficulties.. The basic rule is that the interpretation which the ECJ gives to a rule 
off Community law clarifies and defines where necessary the meaning and scope 
off that rule 

"as"as it must be or ought to have been understood and applied from the time of 
itsits coming into force. It follows that the rule as thus interpreted may, and must, be 
appliedapplied by the courts even to legal relationships arising and established before the 
judgmentjudgment ruling on the request for interpretation, provided that in other respects the 
conditionsconditions enabling an action relating to the application of that rule to be brought 
beforebefore the courts having jurisdiction, are satisfied." "3 

Exceptionally124,, the ECJ may, 

"in"in application of the general principle of legal certainty inherent in the Commu›
nitynity legal order and in taking account of the serious effects which its judgment might 
have,have, as regards the past, on legal relationships established in good faith, be moved to 
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restrictrestrict for any person concerned the opportunity of relying upon the provision as thus 
interpretedinterpreted with a view to calling in question those legal relationships". 

Thereforee the ECJ only has the power to limit the temporal effect of a ruling"5, 
althoughh it may be - and has been - asked to reconsider the question of a 
temporall effect. Thus, in Barber, given "overriding considerations of legal 
certainty"" and the need not to "upset retroactively the financial balance of many 
contracted-outt pension schemes", the ECJ decided that the direct effect of Arti›
clee 141 EC 

"may"may not he relied upon in order to claim entitlement to a pension with effect 
fromfrom a date prior to that of this judgment, except in the case of workers or those claim›
inging under them who have before that date initiated legal proceedings or raised an 
equivalentequivalent claim under the applicable national law."126 

Thee ways in which national rules governing time limits for lodging a claim may 
alsoo limit the temporal effect of a preliminary ruling will be explored later127. 

Iff interpretation and application can theoretically be distinguished, and if 
thee ECJ has been careful to redraft questions relating to the validity of national 
law,, national courts often have little choice in applying the Court’s ruling. As 
bothh the major and minor premises are already fixed, national courts have only 
too pull the trigger, for the aim has already been taken128. The blurring of the 
linee between interpretation and application has been typified as just one of the 
manifestationn of the transformation of the relationship between equals into the 
judiciall hierarchy characteristic of judicial systems in federal systems129. 

3.55 The practice 

3.5.11 Some figures 

Annexess to the Annual Reports on Monitoring the Application of Community 
Laww contain comments on the Application of Community Law by national 
courts1’0.. The following tables are extracted from the 18th Annual Report which 
highlightss that preliminary rulings for that year represented 44,5% of all cases 
broughtt before the ECJ. 

NumberNumber of references in the UK 1^0-2000 

1990 0 

12 2 

I99I I 

13 3 

1992 2 

15 5 

1993 3 

12 2 

1994 4 

24 4 

1995 5 

2 0 0 

1996 6 

21 1 

1997 7 

18 8 

1998 8 

24 4 

1999 9 

2 2 2 

2 0 0 0 0 

26 6 

Inn 199601 UK courts made 21 references, 3 of which originated in the House 
off Lords. In 2000 4 emanated from the Court of Appeal treated as court of last 
instance,, a pattern consistent with that observed in other Member States and 
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consistentt with practice in recent years as evidenced by the breakdown of all UK 
referencess by year and type of court’}a. Research carried out by the Research and 
Documentationn Department of the ECJ did not show any cases in the UK where 
decisionss against which there was no appeal were taken without a reference for 
aa preliminary ruling even though they turned on a point of Community law 
whosee interpretation was less than perfectly obvious1". No indication was given 
ass to whether these statistics took account of the leave of appeal issue. 

Thee research appears to be carried out by the Commission on the basis of 
dataa compiled by the Research and Documentation Directorate and Computing 
Divisionn of the Court of Justice. The Research concentrated on the following 
questions: : 

i.. (i) Were there cases where decisions against which there was no appeal 
weree taken without a reference for a preliminary ruling even though 
theyy turned on a point of Community law whose interpretation was less 
thann perfectly obvious? 
(ii)) Were there any other decisions regarding preliminary rulings that 
meritt attention? 

2.. Were there cases where courts, contrary to the rule in Case 314/85 
Foto-Frost,Foto-Frost, declared an act of a Community institution to be invalid? 

3.. Were there any decisions that were noteworthy as setting good or bad 
examples? ? 

4.. Were there any decisions that applied the rulings given in Francovich, 
FactortameFactortame and Brasserie du PŒcheur? 

Thee criteria usedd in the selection of these topics are not explained. Furthermore, 
thee responses to question 3 - noteworthy decisions setting good or bad exam›
pless - are given without any indication of the category in which they fall, nor 
anyy indication of the reasons why the Commission considers these decisions 
oughtt to be regarded as good or bad examples. Accordingly, the usefulness of 
suchh research remains unclear. It is suggested that the ECJ and the Commis›
sionn together with national courts and academia should reflect on the types of 
informationn which should be gathered and analysed. 

Thee breakdown by jurisdiction is as follows. In England, towards the end of 
1995,, the Court of Appeal had referred an aggregate of thirty cases, whilst the 
Housee of Lords had only made seventeen referrals, 34% of referrals from the 
UKK emanate from the High Court of Justice {seventy nine referrals)’34. Scotland 
hass one of the lowest number of references per capita of any jurisdiction in the 
Union,, and made no reference in the first ten years of UK membership. The 
subjectt matter of cases referred by UK courts break down as follows: questions 
concerningg labour law come first, mainly from the area of equal pay and equal 
treatment,, then agriculture and fisheries, then questions relating to free move›
mentt of goods and questions on Social Security. On one view therefore, UK 
courtss make reference in order to ascertain the requirements of Community law 
principallyy in areas where it applies to purely internal matters. 

93 3 



UKK COURTS AND EC LAW 

3.5.22 Conflicting views on the success of the procedure in the UK. 

Inn the context of preliminary rulings, both Member States - including third 
partyy Member States - and Community institutions have the option of inter›
veningg and making observations to the ECJ. The UK Government intervened 
inn nearly 80% of cases coming from UK courts, a figure which no other 
Governmentt matches, an indication that "not only the courts of the UK but 
alsoo its Government takes a strong interest in European Law"1". Extra-judi›
ciall comments view from Luxembourg judges have been very positive. They 
includedd the facts that Courts in the UK have been very willing to make refer›
encess and have loyally complied with preliminary judgments; that references 
fromm UK courts make good reading and are nearly always well-reasoned; that the 
case-laww of the ECJ appears ascertained and the problems clearly identified, and 
thatt they nearly always raised substantial points of interpretation. 

Thiss view is to be contrasted with that of a counsel to the Equal Oppor›
tunitiess Commission who, after 12 years of UK membership, wrote: "we see 
Communityy law through a glass, darkly". In his view, the experience of the 
partiess - especially applicant employees - at first sight a success story1’6, as 
alll but one of the applicants had succeeded in their claims, could upon closer 
analysiss give cause for concern. Substantial legal costs had been incurred with›
outt establishing clear and coherent principles of Community law; interpreting 
andd applying the Court’s decisions had been difficult; there had been very long 
delayss in obtaining a reference or a decision under Article 234; and parties and 
nationall courts had become more reluctant to seek or to order references. 

Yearss later the same mixed conclusions could be drawn: if English courts 
havee referred many important cases for the development of Community Consti›
tutionall law, inter alia, van Duyn1*7, Johnston1*8, Marshall I and IP�,  the litigant’s 
perspectivee is rather more disappointing. Typically, an important case such as 
JohnstonJohnston was also a Pyrrhic victory for Mrs Johnston for "her continuing loss and 
damagee had, by the date of the reference, exceeded the maximum amount of 
compensationn which was - then140- recoverable under national law." Without the 
assistancee of the Equal Opportunities Commission, the Marshall saga could not 
havee been financed. 

3.66 Conclusion 

Thee opportunity of a dialogue between the ECJ and the national courts is impor›
tantt for a number of reasons, not least because in a number of circumstances, 
Articlee 234 provides the only possibility of a remedy for victims of breaches of 
Communityy law. Yet, the procedure suffers weaknesses. Some are identifiable at 
thee ECJ level141, others are the responsibility of national courts, and others, like 
delaysdelays in obtaining a reference, can be attributed to both sides. The ECJ is the 
victimm of its own success142. In the UK, the significant delays in making refer-
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encess have been caused by a variety of contributory factors. These included the 
refusall of an inferior court to refer, the time needed by the parties to agree the 
relevantt facts or questions of interpretation, and the delays involved where leave 
too appeal was sought against a decision to refer. 

Methodss need to be devised to limit the Court’s jurisdiction and various 
practicall suggestions have been floated14*. Some are directed at the ECJ and 
otherss at national courts. Some are quite radical and would involve a reform of 
thee Treaty; others are most cosmetic. The proposals include confining the power 
too refer to national courts of higher level, codifying the EC J case law regarding 
admissibilityy of preliminary rulings, encouraging national courts to propose 
theirr own answers to the questions they pose, reminding national courts of the 
needd to set out clearly the factual and legal context, simplifying the ECJ proce›
duree so as to allow the ECJ to give its ruling by reasoned order only where the 
questionn submitted is manifestly identical to a question on which the court has 
alreadyy ruled, introducing a filtering system to enable the ECJ to decide which 
off the questions referred really need to be answered because they are questions 
whichh are fundamental to the uniformity and development of the case law and 
creatingg in each Member State decentralised judicial bodies responsible for deal›
ingg with references for preliminary rulings from courts within their jurisdic›
tion,, together with a power for these bodies to make reference to the ECJ. As 
hass been shown, some of the practical solutions already apply de facto in the 
UK,, where the courts have exercised with definite maturity their functions as 
Communityy courts of general jurisdiction. 

Att Nice, while Article 234 EC was left untouched, it is worth noting that 
Articlee 225(3) EC was changed to provide that the CFI shall have jurisdiction to 
hearr and determine questions referred for a preliminary ruling under Article 
2344 EC in specific areas to be determined at a later stage in the Statute of the 
Courtt of Justice. It is important to note that the CFI where it considers that the 
casee requires a decision of principle likely to affect the unity or consistency of 
Communityy law may refer the case to the ECJ. Declaration 14 on Article 225 of 
thee EC Treaty further provides that the practical application of these new provi›
sionss be reviewed. More importantly the ECJ will be allowed to establish its own 
ruless of procedure which will only require approval by the Council by qualified 
majority.. The ECJ has also been granted additional resources, although these are 
nott thought to be commensurate to the task at hand. 

Theree is a serious weakness of the preliminary ruling, however, which 
needss to be addressed by the ECJ itself rather than through Treaty reform. The 
proceduree has become ’diluted’. Examples of such dilution can be found in many 
areas,, from free movement of goods - where the ECJ ended up blaming the trad›
ers!! to sex discrimination or the case law on remedies. With regard to the latter, 
itit is clear that more and more specific questions are being sent by the national 
courts.. In turn the ECJ is subjecting national rules to a close and detailed 
scrutiny.. This is bad for two reasons. First, this is the function of the national 
courtt under the division of labour organised by the Treaty. Secondly, it does not 
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inn any way serve the purpose of the procedure in so far as the ruling can only be 
understoodd in the light of the specific circumstances of that case. This in turn 
generatess more case law. It is important that the review in abstract is done by the 
ECJJ while specific review is for the national court. 

Thee procedure might work better if the ECJ was "able to decide questions 
referredd under Article 234 in a manner which enables Community law to 
developp on the basis of intelligible and rational principles"’44. Redrafting of the 
questionss by the ECJ has sometimes led the Court to apply Community law to 
thee facts of the case, and even in some instances to facts treated as peripheral by 
alll parties involved. Since the main function of Article 234 is the uniform inter›
pretationn and application of Community law, the main task for the ECJ is "not 
soo much the administration of justice in individual cases, but the function of 
overseeingg the development of Community law in important principled cases’45". 
Thesee remarks are echoed by the call’46 for a reappraisal of the current division 
off tasks between the ECJ and national courts. Advocate General Jacobs pointed 
outt that it is necessary to address the question whether or not it is appropriate 
forr the Court to be asked to rule in every case where a question of interpretation 
off Community law arises. Article 234, like other provisions of Community law, 
shouldd be interpreted in an evolutionary way. As he argued, excessive resort to 
preliminaryy rulings seems increasingly likely to prejudice the quality, coherence 
andd even accessibility147, of the case-law, and may therefore be counterproductive 
too the ultimate aim of ensuring the uniform application of the law throughout 
thee Community148. In many fields, a body of case law developed by the ECJ exists 
too which national courts can resort in resolving new questions of Community 
laww and, in a number of technical matters, national courts are able to extrapolate 
fromm the principles developed in this case law. He suggested that the appropri›
atenesss of a reference should be assessed in the light of the objective of Article 
234.. The Court’s function under Article 234 is not merely to give the national 
courtt the correct answer in a given case, but to give rulings of general signifi›
cance’4^ ^ 

Certainlyy if only references raising a point of general importance are 
accepted,, a more principled and balanced case law is likely to result. In turn this 
mightt lead to less references being sent by national courts and ultimately the 
Courtt of Justice’s workload would be alleviated. 

Thee function of Article 234 is not to see that justice is done between the 
parties,, but to ensure that Community law is uniformly interpreted and applied 
throughoutt the Community. If this view is accepted, by national courts as well 
ass the ECJ, it is a strong argument for a principled rather than a case by case 
approach.. This ultimately will ensure a better protection of litigants, as well as 
makingg the task of national courts easier. 
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"The"The doctrine of direct effect seeks to ensure that rights accruingfrom Community 
lawlaw are available to the individual, whilst the doctrine of primacy ensures that such 
rightsrights will take precedence over any national rule or practice."1 

"Of"Of course a British court will always he willing and anxious to conclude that 
UnitedUnited Kingdom law is consistent with Community law. Where an Act is passed for 
thethe purpose of giving effect to an obligation imposed by a Directive or other instru›
mentment a British court will seldom encounter difficulty in concluding that the language 
ofof the act is effective for the intended purpose. But the construction of a British Act 
ofof Parliament is a matter of judgment to be determined by the British courts and to 
bebe derived from the language of the legislation considered in the light of the circum›
stancesstances prevailing at the date of enactment. [...] section 2(4) of the ECA 1972 does not 
inin my opinion enable or constrain a British court to distort the meaning of a British 
statutestatute in order to enforce against an individual a Community Directive which has no 
directdirect effect between individuals. Section 2(4) applies and only applies where Commu›
nitynity provisions are directly applicable."2 

Givingg effect to Community law 

Thiss chapter discusses the various techniques available to give effect to Commu›
nityy law in national courts and their application by the UK courts. 

Firstt the ECJ had to ensure that Community law could be invoked before 
nationall courts. Then the ECJ had to provide national courts with guidance on 
howw to deal with substantive conflicts between national law and Community 
law.. To this end, it developed the doctrine of primacy of Community law over 
nationall law. Primacy renders automatically inapplicable any conflicting provi›
sionss of national law; national judges must set aside any provisions of national 
laww which conflict with the Community rule, whether prior or subsequent to 
thee Community rule3. However, Community law cannot always be applied by 
nationall courts as it stands. In a number of circumstances Community law can 
onlyy be used as an aid to the interpretation of national law. In the last resort it 
cann also give rise to an action for damages against the Member State which has 
breachedd Community law. 

4.11 Direct effect or the justiciability of Community law 

Directt effect has a dual meaning. On the one hand, it refers to the fact that, 
onn accession, Community law becomes an integral part of the legal systems of 
thee Member States which their courts are bound to apply, irrespective of the 
nationall constitutional arrangements governing the relationship between inter›
nationall agreements and domestic law. In other words, Community law can be 
invoked.. On the other hand, direct effect is sometimes used to refer to the capac›
ityy of a specific Community provision to be applied as it stands. Community law, 
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inin certain circumstances, confers rights on, and/or creates duties for individuals 
whichh must be recognised by the national legal systems and must be enforced in 
thee national courts against or for the benefit of individuals or companies. 

Today,, throughout the Union, Community law is invoked and applied by 
nationall courts in a wide range of situations; what remains a matter of some 
contentionn and difficulty is what litigants are entitled to expect from national 
courts.. Practically, for national judges, direct effect involves anything from the 
straightforwardd application of a detailed obligation to an investigation of sophis›
ticatedd economic evidence. Thus Article 86 {2) gives rise to: 

"the"the duty of the national court to investigate whether an undertaking which 
invokesinvokes the provisions of article 90 (2), for the purpose of claiming a derogation from 
thethe rules of the Treaty has in fact been entrusted with the operation of a service of 
generalgeneral economic interest, and if so, whether its conduct is necessary to enable it to 
performperform its task’*. 

Givenn that the literature often contains references to concepts such as hori›
zontalzontal or vertical direct effect, concepts never approved by the ECJ, these will 
bee touched upon. Nevertheless, it is contended that this nomenclature can 
oftenn detract from an understanding of this area of Community law which, 
putt simply, involves consideration of the different duties imposed on national 
judges.. It is contended that the duties imposed on national judges vary depend›
ingg on the nature of the Community obligations which are the object of the 
proceedings.. It is further suggested that one should depart from the idea that 
thee duties imposed on the national judges depend on the identity of the parties 
involvedd in the litigation. 

4.22 National judges as Community judges 

Thee decision by the Court that Community law could be enforced by national 
courtss led to the creation of what is sometimes described as ’decentralised 
enforcement’,, ’private enforcement", or ’private policing’ of Community law. 
Sincee direct effect is a judicial invention, and the criteria used in its applica›
tionn are sometimes subject to differing interpretations by the ECJ and national 
courts.. Furthermore, the usefulness of direct effect varies and is dependent 
uponn the particular field of Community policy under consideration. Enforcing 
Communityy law before national courts is done with varying success from one 
policyy area to another. Thus, the principle has so far been of limited use in the 
fieldfield of Community environmental protection5. Given that Community obliga›
tionss vary, direct effect should not be a uniform concept. It involves a wide range 
off tasks and duties for national judges. Finally, the capacity to apply Community 
laww directly varies with the type of provisions in which the Community right is 
embodied. . 
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Thee EC J has developed a number of conditions which must be observed to 
decidee whether a provision is capable of being applied as it stands by national 
courts.. Focus on the conditions for direct effect appears to constitute the wrong 
approachh to the question of deciding whether or not a provision has direct effect. 
Ass was established by the ECJ right from the outset, direct effect is first and 
foremostt a route through which national courts are involved in the policing of 
ECC law. Accordingly, the test for national courts is whether enabling individuals 
too force Member States to comply with their Community obligations is some›
thingg which is compatible with what they consider to be appropriate judicial 
function: : 

"direct"direct effect appears to be in a way L’ART DU POSSIBLE, as from the point of view 
ofof Community law, it is to be expected that national courts are willing to carry the 
operationoperation of the rules of Community law up to the limits of what appears to be feasi›
ble,ble, considering the nature of their judicial function"6. 

4.2.11 The Direct effect of Treaty Provisions: 

Whenn is a Treaty provision capable of having direct effect, and which Treaty 
provisionss fall into the category? A Treaty provision must fulfil certain require›
mentss in order to have direct effect, but the question of whether this is so should 
bee a matter for the ECJ rather than one for national courts, as the latter may 
takee differing views on the matter. Still, such decisions have been taken by UK 
courtss for example in relation to Articles 147 and 178 EC. 

First,, the provision must be clear and sufficiently precise. The Commu›
nity’ss vision of what can be considered as clear and sufficiently precise might 
nott necessarily match the UK courts’ understanding of these notions. For the 
ECJ,, what matters is that Community law be effective. A striking illustration is 
providedd by the interpretation of’principle’ in Article 141 EC: in Defrenne9, the 
ECJJ found that rather than indicating a lack of precision or referring to a policy 
objective,, the term actually stressed the fundamental nature of the provision. 
Often,, rules acquire the clarity and precision required during the enforcement 
processs itself. 

"The"The interpretation which, in the exercise of the jurisdiction conferred upon it by 
ArticleArticle IJJ ( now 234), the Court of Justice gives to a rule of Community law clarifies 
andand defines where necessary the meaning and scope of that rule as it must be or ought 
toto have been understood and applied from the time of its coming into force10". 

Second,, the provision must be unconditional, that is not dependent, in its 
implementationn or effects, on further action being taken by Community or 
nationall authorities. As with clarity and precision these requirements bear 
theirr own meaning in the Community legal order. So, reference in the Treaty to 
implementingg measures is no bar to the recognition of a certain degree of direct 
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effect,, as the case law on the direct effect of Articles 43,49,141 EC exampli-
fies".fies". Equally - and consistent with the approach in national administrative law 
-- existence of a discretionary power does not per se preclude the possibility of 
judiciall control. Still, it is difficult to ascertain the frontier between conditions 
thatt prevent and do not prevent direct effect because this is dependent on the 
willingnesss of the EC J to set out the parameters for the operation of the condi›
tionss giving rise to judicial control12. In addition, Community law provisions 
mayy develop from being clearly non directly effective into provisions which can 
havee direct effect15. 

Somee Treaty provisions can have direct effect in any type of litigation, 
whateverr the nature and identity of the parties to the dispute. Article 141 EC, 
althoughh addressed to Member States, is capable of being applied directly in all 
typess of disputes, irrespective of the identity of the defendants: 

"Since"Since Article ugis mandatory in nature, the prohibition on discrimination 
betweenbetween men and women applies not only to the action of public authorities, but also 
extendsextends to ALL AGREEMENTS WHICH ARE INTENDED TO REGULATE PAID LABOUR 

COLLECTIVELY,, AS WELL AS TO CONTRACTS BETWEEN INDIVIDUALS"14. 

Equally,, the rules on the free movement of workers impose obligations on indi›
viduals,, private employers, trade associations and interested professional bodies 
ass the Treaty does not distinguish between the sources of discrimination or 
restrictionn to be abolished: 

"Article"Article 48 not only applies to the action of public authorities, but extends also TO 
RULESS OF ANY OTHER NATURE aimed at regulating gainful employment in a collec›
tivetive manner"1* 

"the"the prohibition of discrimination on grounds of nationality laid down in Article 
4848 of the Treaty must be regarded as applying to private persons as well."16 

Articless 25, 28, 29, 31,43, 49, 81, 82, 86, 88 EC also have direct effect, although 
nott every provision in these articles can be enforced by national courts. 

Forr example, with regard to the State Aids rules, the role of national courts is 
limited.. A failure to comply with the procedural obligation laid down in Article 
88(3)) is justiciable in the national courts, which also have an active role to play 
inn relation to repayment of unlawful aids and aids which have not been notified. 
Accordingly,, national courts may have cause to interpret and apply the concept 
off aid17. However, national courts have no competence to decide on the compat›
ibilityy of a State aid with the common market; only the Commission possesses 
suchh a power, subject to review by the ECJ. 
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4.2.22 The Direct effect of Regulations and Decisions 

Thee language of Article 249 EC envisages that regulations will immediately 
becomee part of the domestic law of the Member States. The Court confirmed 
thatt they are capable of being relied upon by individuals and against individu›
alss and can be subject to direct enforcement in national courts18. Still not all 
provisionss of regulations have immediate effect19 in the national legal systems. 
Itt is also the case that in some instances it is necessary for national authorities to 
adoptt measures of application. Especially in the agricultural field, they require 
furtherr measures by the Member States. This raises some interesting issues. 
Indeed,, the transfer of regulatory responsibility from the Community back to o 
thee national level undermines, and even by-passes, whatever modicum of legisla›
tivee supervision the European Parliament should otherwise have been able to 
exercisee in regard to the matters concerned. These regulations are perhaps those 
mostt in need for scrutiny at national level, and perhaps national parliaments 
shouldd concentrate their scrutiny of Community legislation on these areas. This 
issue,, however, is outwith the remit of this work. 

Forr our purposes what matters is that where the provisions of a regulation 
necessitate,, for their implementation, the adoption of measures of application by 
thee Member States, then individuals cannot rely on these provisions20. 

Inn the light of the discretion enjoyed by the Member States in respect of 
thee implementation of those provisions, it cannot be held that individuals may 
derivee rights from those provisions in the absence of measures of application 
adoptedd by the Member States. 

Thenn again, it is suggested that there is nothing stopping UK courts from 
allowingg a Community Regulation which requires implementation to be invoked 
inn judicial review proceedings of the UK implementing regulations on the 
groundss that, for example, the UK regulations are in contradiction with the 
objectivess of the Community Regulation. In our view the question of whether a 
Communityy obligation creates rights which can be directly enforced by national 
courtss is just one of the facets of direct effect. National courts can still allow 
aa provision of Community law to be invoked in proceedings before them for 
purposess other than giving effect to those rights. 

Decisionss can also be invoked before national courts21 as it would be incom›
patiblee with the binding effect attributed to them by the Treaty to exclude in 
principlee the possibility that persons affected may invoke the obligation imposed 
thereby.. The Community legislative instruments which have given rise to most 
debatee are directives. 
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4.2.33 The Direct effect of Directives 

Directivess only lay down a binding obligation of result, and Member States have 
aa margin of discretion as to the means of implementation of this obligation. In 
practice,, this discretion is strictly supervised by the Court" which has consis›
tentlyy ensured that the existing national legislation leaves no doubt as to the 
effectss of the directive upon the legal position of individuals. 

"it"it is particularly important, in order to satisfy the requirement for legal certainty, 
thatthat individuals should have the benefit of a clear and precise legal situation enabling 
themthem to ascertain the full extent of their rights and, where appropriate, to rely on 
themthem before the national courts."13 

Implementationn is required within a defined period of time, usually 2 to 3 years. 
Althoughh addressed to Member States, directives do not seek merely to regulate 
relationshipss between individuals; in fact, they regulate more and more legal 
relationshipss between natural or legal persons: to quote but a few, the Product 
liabilityy Directive, the Equal Pay and Equal Treatment Directives, the Directive 
onn Unfair Terms of Contract and the Directive on Misleading Advertising. Yet, 
thee nature of a Directive as a legal instrument remains unchanged in the Treaty. 
Directivess therefore, seemed, by definition, unable to qualify for direct effect. 
Thee ECJ found otherwise24, on grounds of effectiveness. The very first UK refer›
encee to the ECJ provided the ECJ with this opportunity. 

Thee UK Immigration authorities, relying on public policy grounds, refused 
entryy to a Dutch national, Ms van Duyn. The High Court referred several ques›
tions,, in particular whether Article 3(1) of Directive 64/221, which provides "that 
measuress taken on grounds of public policy or public security shall be based 
exclusivelyy on the personal conduct of the individual concerned", conferred on 
individualss rights, enforceable by them in national courts. The ECJ found that 
thiss provision did not require the intervention of any other measures either of 
Communityy institutions or of Member States, that it was intended to limit the 
discretionaryy power generally conferred on national authorities responsible 
forr the entry and expulsion of foreign nationals and that legal certainty for the 
personss concerned required that they should be able to rely on this provision. 
Consequentlyy it held that: 

"it"it would be incompatible with the BINDING EFFECT attributed to a directive by 
ArticleArticle 189 to exclude in principle the possibility that the obligation which it imposes 
maymay be invoked by those concerned. In particular, where the Communities authorities 
have,have, by directive, imposed on Member States the obligation to pursue a particular 
coursecourse of conduct, the USEFUL EFFECT of such an act would be weakened if individu›
alsals were prevented from relying on it before their national courts and if the latter were 
preventedprevented from taking it into consideration as an element of Community law."25 
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Thiss ruling was confirmed in subsequent cases26, but from Ratti17, the ECJ 
reasoningg shifted away from binding effect. Member States cannot take advan›
tagee of their own failure to comply with their Community obligations to deprive 
individualss of the rights contained in a directive. 

4.2.3.11 Conditions 

Thee provisions of a directive must fulfil certain requirements in order to be 
reliedd upon directly. Such requirements have had to be relaxed since, as they 
stand,, they would appear never capable of being satisfied. Given that, by defini›
tion,, directives require Member States’ intervention, they are not unconditional; 
theyy also lack clarity and precision in so far as Member States have, again by 
definition,, discretion as to the forms and methods used to reach the specific 
objectivee fixed. As with Treaty Articles, the requirements for direct effect have 
aa Community and not a domestic meaning; clarity and precision are evolving 
concepts:: certain provisions of a directive may acquire clarity and precision 
overr time, as the EC] clarifies the requirements of Community law28. It is also 
significantt to bear in mind that, just as many Regulations are not self-sufficient 
instruments,, many directives contain provisions which are drafted with consid›
erablee precision. 

Anotherr key consideration concerns the date from which a Directive can be 
usedd in litigation. Does a directive become relevant from the date of its adoption, 
orr is a Directive irrelevant until the time limit set for its implementation has 
elapsed?? In principle directives cannot be enforced as such before the expiry of 
thee deadline for implementation. However, in Inter-Environnement Walloniº* 9, 
thee ECJ established that all authorities in the Member States are obliged to 
refrain,, during the period laid down for transposition of a directive, from taking 
anyy measures which may seriously compromise the aims of that directive. In 
Salamander*Salamander*00 the CF1 had to consider whether this case law could be extended to 
privatee parties. It found that 

"this"this obligation, to which the Member States are subject in accordance with the 
INTER-ENVIRONNEMENTT WALLONI¸  judgment, may not be extended to individuals." 

InIn other words, private law subjects are not obliged to refrain during the period 
laidd down for the adoption of a Directive from taking measures which may seri›
ouslyy compromise the Directive. 

4.2.3.22 National courts’ duties vary, as do the obligations that directives 
contain n 

Thee obligations that directives may impose vary. What individuals may invoke 
andd what the UK courts may be asked to take into consideration as the relevant 
Communityy law dimension to the dispute also varies. The justiciability of 
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directivess can sometimes be approached as a question of judicial control of 
discretionaryy power. Individuals are given the opportunity (the right) to invoke 
directivess before national courts in order for these courts to check whether the 
competentt national authority, in exercising the choice left to them as to the form 
andd methods for implementing the directive, have kept within the limits of their 
discretionn as set out in the Directive*1. So a private company may rely upon the 
provisionss of a directive to challenge the validity of the authorisation issued by 
aa national authority, on the basis of that directive, to one of its competitors32. 
Directivess imposing the introduction of particular procedures would also fall 
withinn this category. Obviously, in such circumstances, the national judge can 
verifyy only whether or not such a procedure exists, whether it is open in all 
requiredd circumstances and whether or not it offers the guarantees it ought to 
afford.. Where no procedure has been introduced, the directive is incapable of 
givingg individuals a right to which the judge could give effect. Certainly, UK 
judgess have no power to make a positive order providing for a piece of proce›
durall machinery. Still, the individual has the right to invoke the directive for 
thee purpose of seeking a public remedy such as a remedy for a failure to respect 
procedurall obligations. The consequences to be attached by national judges to 
thee non respect of procedural obligations will vary. 

Somee directives clearly involve the creation of a ’private law’ right, for exam›
plee a private law right to equal pay or to equal treatment. These can be relied 
uponn for the purpose of asking the national court to substitute the directive for 
conflictingg national legislation, or for the purpose of asking the national court to 
interprett national legislation in conformity with the directive. 

4.2.3.3.Enforcingg directives against the State or an emanation thereof 

Thee most important limit to the direct effect of directives is that a directive can 
onlyy be applied directly against the State or an emanation thereof- the so-called 
’verticall effect’. The ECJ has the last word on what falls to be regarded as an 
emanationn of the State, otherwise the uniform application of Community law 
wouldd be jeopardised. It is on a reference from a UK court that this question was 
firstfirst addressed. In Marshall, the ECJ decided that: 

"with"with regard to the argument that a Directive may not be relied upon against an 
individual,individual, it must be emphasised that according to Article 189 of the EEC Treaty the 
bindingbinding nature of a directive, which constitutes the basis for the possibility of relying 
onon the directive before a national court, exists only in relation to ’each Member State 
toto which it is addressed’. It follows that a directive may not of itself impose obligations 
onon an individual and that a provision of a directive may not be relied upon as such 
againstagainst such a person...In that respect it must be pointed out that where a person 
involvedinvolved in legal proceedings is able to rely on a directive as against the State he may 
dodo SO REGARDLESS OF THE CAPACITY IN WHICH THE LATTER IS ACTING, WHETHER 
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att Community level, the lack of hierarchy of norms and the fact that ultimately 
thee qualification of a Community act as a Directive rather than as Regulation or 
vicevice versa is largely haphazard, reliance on this Treaty distinction is bewildering. 
Thee ECJ seems to be the only Community institution which still attaches any 
importancee and quite drastic consequences to the classification and characteri›
sationn of norms established by the Treaty. Perhaps the main protagonists in the 
decision-makingg process should not ignore the classification of acts, as this has 
consequencess for the enforcement of the obligations they lay down. 

4.2.3.44 Broadening the concept of the State or an emanation thereof 

Havingg introduced a limitation on the scope of the direct effect of directives, 
thee ECJ proceeded to broaden the notion of the State. The State, in any of its 
manifestations,, is bound by Community obligations and should not, in any 
off its forms, benefit from its own wrong and deprive individuals of the rights 
whichh directives may confer. This view is consistent with the general approach 
off Community and public international law which refuses to differentiate 
amongg the various constitutional organs of the State, and the same line has 
beenn adopted in the context of Article 226 EC proceedings, but also in relation 
too State liability for breach of Community law40. The definition of an ’emanation 
off the State’ is under strict supervision by the ECJ as the Community legal order 
cannott be bound by domestic definitions, variable between Member States. A 
widee range of bodies, entities and authorities fall within the category; including 
thosee so far removed from the responsibility for the implementation of the direc›
tives,, that it may be asked how the rationale that the State may not benefit from 
itss own wrong still validly applies. 

UKK Courts have made three references on this issue. Various bodies have 
beenn held as bound to apply the provisions of directives. In Marshall , the ECJ 
heldd that the provisions of a directive could be relied on against a health author›
ity,, irrespective of the capacity in which the latter is acting, whether public 
authorityy or employer. Directives can also be relied upon in litigation against 
constitutionallyy independent authorities responsible for the maintenance of 
publicc order and security, namely a Chief Constable42, and against nationalised 
companies45. . 

Directivess can also be used by individuals against a City Council44, so 
Memberr States cannot rely on local government reorganisation as a way to 
escapee their Community obligations: 

"all"all organs of the administration, including DECENTRALISED AUTHORITIES 
regionalregional or local such as municipalities, are obliged to apply those provisions’*5. 

’Emanationn of the State’ is such a flexible concept that, at least on one occasion, 
aa local authority has been assimilated to an individual and held entitled to rely 
onn the provisions of a directive for the purpose of opposing the application of a 
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EMPLOYERR OR PUBLIC AUTHORITY. In either case it is necessary to prevent the State 
fromfrom taking advantage of its own failure to comply with Community law13". 

Thiss decision to limit the direct effect of directives, a decision arguably 
promptedd by some hostile reactions from the French Conseil d’Etat and the 
Germann Bundesfinanzhof, has been the source of academic controversy34, and, 
withoutt a doubt, a source of serious obstacles to the enforcement of Commu›
nityy rights in litigation between private parties35. Moreover, the idea that in a 
Communityy governed by the rule of law, the outcome of a litigation maybe 
determinedd by the identity of the defendant is disturbing. An elaboration on the 
differentt arguments in favour of, or against the full direct effect of directives is 
ann issue which itself would justify a full dissertation. This work is not devoted to 
thiss issue. However, it is necessary in this work to point out that if the justifica›
tionn for direct effect is to charge national courts with the duty to ensure that 
Memberr States are prevented from taking advantage of their own failure, the 
naturee of the legal relationships involved should play no role at all. 

Thee many anomalies created by Marshall*6 have been well documented and 
havee prompted repeated calls’7 to the EC �  to change its case law. None of these 
calls,, including those of three of its Advocates General38, has had any success. 
Thee decision that the provision of a directive may not of itself impose obligations 
onn another individual, or as such, be relied upon against an individual has been 
maintained,, most forcefully, in Dori�.  In this case, an individual sought to with›
draww from a contract for a language correspondence course under the conditions 
laidd down in Directive 85/577 on doorstep selling, namely the right of cancella›
tionn of the contract during the "cooling-off" period. The ECJ held: 

"consumers"consumers cannot derive from the directive itself a right of cancellation as 
againstagainst traders with whom they have concluded a contract or enforce such a right in a 
nationalnational court." 

Givenn the justification provided, it seems unlikely that without a Treaty amend›
mentt this issue could ever be reconsidered: 

"the"the effect of extending that case law to the sphere of relations between individuals 
wouldwould he to recognise a power in the Community to enact obligations for individuals 
withwith immediate effect, whereas it has competence to do so only when it is empowered 
toto adopt regulations". 

Thee consequences of this ruling will be explored fully below. Nonetheless, at 
thiss juncture, two particular implications deserve to be brought into focus. A 
ratherr strange paradox results, the more a directive is concerned with relation›
shipss between individuals, and the more a directive appears to lay down obliga›
tionss between and for individuals, the less likely it is going to be legally capable 
off doing so, at least directly. In addition, given the lack of legislative discipline 
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nationall provision making it subject to VAT payments46. An indication that the 
conceptt is interpreted in the way which best achieves thee objectives of the direc›
tivee at issue, even if it leads to further confusion, as in Carpaneto, a distinction 
wass drawn between the different activities in which a public body may engage, a 
distinctionn which the ECJ had specifically ruled out in Marshall I. Some confu›
sionn may also arise when trying to reconcile the approach of the ECJ in Brink-
mann*mann*77 from that adopted in Haim4*. 

4.2.33 Giving effect to Directives using alternative therapies 

Howeverr flexible, the concept of’emanation of the State’ cannot stretch 
indefinitely.. What then are the limits to the duties of national courts to carry 
thee operation of Community rules contained in Directives? In which types 
off circumstances are national courts pre-empted from remedying defective 
implementation?? Are national courts barred from giving effect to directives in 
litigationn between private parties, in cases of wrongful or non implementation? 
Doo their provisions remain without effect? 

Thiss section explores how, even where the provisions of a directive cannot 
bee applied directly, they remain of considerable relevance in litigation between 
privatee parties. National courts are still charged with duties in relation to the 
enforcementt of these Directives. The ECJ has instructed national courts to give 
effectt to Directives by resorting to other techniques. Where a Member State 
failss to implement a directive within the given time period or does so incor›
rectly,, national courts are still required either to secure the judicial protection 
off the rights the directive may create or to secure compliance with the obliga›
tionss contained in the directives. National courts are still expected to carry out a 
numberr of duties, even when the litigation is between private parties. 

Itt is now clear that a directive can confer rights without being capable of 
havingg direct effect49. The ’rights’ conferred by a directive may be given effect 
too by means other than direct effect, namely through the interpretative duty or 
Statee liability for breach of Community law. Directives cannot, of themselves, 
imposee obligations on individuals, but this does not mean that the rights they 
aree capable of creating cannot be protected. Recent cases50 confirm that direct 
effectt has become one of severall judicial techniques available to ensure that obli›
gationss laid down in Directives are complied with. The ECJ has now shifted the 
focuss from enforceable rights of individuals both to the obligation of national 
courtss to interpret the terms of their national law in the light of the require›
mentss of Community Law and to State liability. The link between direct effect, 
uniformm interpretation and damages was also made clear in Don>\ Still, the 
standardd of protection of the rights conferred by a given directive is not neces›
sarilyy the same52. It may be better to abandon the language of rights altogether 
andd to rely instead on the different types of obligations created, which in turn 
triggerr different duties for national courts. 
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4.2.3.11 Useful effect through interpretation 

Thee first of these alternative techniques to give effect to the obligations imposed 
byy a directive known as the ’uniform interpretation’51 - interpretation conforme 
-- simply consists in imposing on national courts an interpretative duty. 
Communityy law is to be applied indirectly as domestic law by way of interpreta›
tion.. National courts are not asked to enforce the provisions of the Directive as 
such;; rather they are asked to interpret national law in such a way as to ensure that 
thethe objectives of the Directive are achieved. Through this device, what is at issue 
iss not the direct effect of the directive; rather the emphasis is on the effect of 
nationalnational law as interpreted by the national courts, in accordance with Commu›
nityy Law. Community law is invoked, but it is not applied; it only comes into play 
indirectly.. National judges are not asked to apply the provisions of the directive; 
ratherr they are required to use the directive as an aid to the interpretation of 
nationall legislation. 

Thiss duty for national courts to interpret national law in accordance with the 
termss and objectives of a directive extends to all national legislation existing in 
thee field which the directive purports to regulate, whether adopted prior to or 
followingg the adoption of the directive. The duty exists in relation to all relevant 
nationall law and not just for the specific implementing provisions. Indeed, it is 
mostt useful when it operates in cases of non-implemented directives. Further, 
thee duty applies regardless of the identities of the parties to the litigation. 
Interpretingg legislation which purports to implement a directive in conformity 
withh it should not pose major problems for national courts. They could simply 
considerr that when doing so they simply apply the doctrine according to which 
Parliamentt must be presumed to be willing to conform with its international 
obligations.. Yet, difficulties arise when the legislation pre-dates the directive and 
cann hardly benefit from such a presumption. Furthermore, at times, uniform 
interpretationn requires national judges to "set aside" classic canons of statutory 
interpretation. . 

4.2.3.22 Limits to interpretation 

Thee uniform interpretation duty has considerable breadth, and it is not without 
limit54.. The first, obvious, limit is that for national judges to be able to interpret 
nationall legislation in the light of the directive, there must be some national 
legislationn existing in the field which can be considered as covering roughly the 
samee field as the directive. If there is no implementing legislation or no legisla›
tionn within the scope regulated by the directive, then, put simply, there is noth›
ingg to interpret and therefore no uniform interpretation duty to discharge55. 

Thee second limit is that national courts are not under such a duty when such 
interpretationn would have the effect, on the basis of the directive, and indepen›
dentlyy of national law, of determining or aggravating the liability in criminal law 
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off persons acting in contravention of its provisions’6. In practice, primacy is set 
asidee since 

"there"there is no method of procedure in Community law allowing the national court 
toto eliminate national provisions contrary to the provisions of a directive not trans›
posedposed where that directive cannot be relied upon before the national court"57. 

However,, neither Community law nor the principle of non-retroactivity of penal 
sanctionss prevent national courts from applying the provisions of a directive, 
evenn where the offence took place before the date set for compliance with that 
directive,, if this leads to the retroactive effect of a more favourable provision of 
criminall law. Accordingly, an individual who holds a valid Community model 
drivingg licence issued by one Member State, and who has taken up residence 
inn another Member State, but has not exchanged his driving licence within the 
one-yearr period prescribed by Directive 80/1263, is entitled to rely directly on 
Directivee 91/439 in order to challenge the imposition, in the Member State in 
whichh he has established his new residence, of a term of imprisonment or a 
finefine for driving without a licence even where the offence took place before the 
datee set for compliance with Directive 91/43958. This begs the question whether 
RattPHsRattPHs still good law. Indeed Mr Ratti was denied the possibility to resist crimi›
nall prosecution on the ground that although his products were in conformity 
withh the requirements laid down in a particular directive, the implementation 
periodd had not yet expired and the directive could not have direct effect. 

Thee third limit is that a directive should never be construed as imposing 
obligationss on individuals where that would confer rights on the defaulting 
State60.. The idea that a Member State, having failed to discharge its obligations 
too implement the directive, could then be allowed to rely on it against an indi›
vidual,, short of national implementing measures, seems in breach of natural 
justice. . 

Theree is another limit to the interpretative duty, the parameters of which are 
difficultt to determine with precision, as the ECJ uses such formulae as: 

"the"the national court called upon to interpret it (its domestic law) is required to do 
so,so, AS FAR AS POSSIBLE in the light of the wording and purpose of the directive in order 
toto achieve the result pursued by the latter"61. 

or r 

"it"it is for the national court to interpret and apply the legislation in conformity 
withwith the requirements of Community law IN SO FAR AS IT IS GIVEN DISCRETION TO 

DOO SO UNDER NATIONAL LAW"fo. 

Sincee it is for judges - through interpretation - to ensure that directives are 
properlyy incorporated into national law, different views will arise as to the proper 
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rolee of the judiciary, the proper extent of judicial powers. Moreover, given that 
judiciall protection of the rights contained in the directive proceeds on a case by 
casee basis, it is subject to inconsistencies. The interpretative duty also generates 
aa great deal of uncertainty as to the exact scope of national law and conflicts 
withh legal certainty - a general principle of Community law - particularly when 
obligationss are imposed on private parties. This is evidently so when one consid›
erss that, on many occasions, the objectives pursued by a directive will only be 
revealedd through interpretation by the ECJ. Individuals may expect that national 
laww would be construed in accordance with national canons of interpretation. 
Thee difficulties encountered by the UK courts in relation to the uniform inter›
pretationn duty are discussed later in this chapter. 

4.2.3.33 Legal basis 

Thee duty of national courts to ensure the protection of Community rights is 
basedd on Article 10 EC: 

"Member"Member States shall take all appropriate measures, whether general or particu›
lar,lar, to ensure fulfilment of the obligations arising out of this Treaty or resulting from 
actionaction taken by the institutions of the Community, They shall facilitate the achieve›
mentment of the Community’s tasks, they shall abstain from any measure which could 
jeopardisejeopardise the attainment of the Community’s tasks". 

Thee reasoning that underpins the development of the ’uniform interpretation 
duty’’ is as follows. The obligation imposed on Member States by Article 10 EC 
too achieve the result laid down in a directive applies to all national authorities, 
includingg judicial authorities. When interpreting national law in conformity 
withh the provisions of a directive, judicial authorities must facilitate the achieve›
mentt of the Community’s objectives. National courts are charged with giving 
fulll effect to Community obligations. As such this interpretation technique is 
nott limited to giving effect to directly effective provisions of Community law. 
Thiss is confirmed by the very case6’ in which the duty was developed. 

4.2.3.44 Objections 

Thee uniform interpretation duty raises a number of objections. First, it charges 
nationall courts with tasks normally discharged by other branches of govern›
ment.. Further directives may have a decisive impact on the outcome of a dispute 
betweenn two private parties through an interpretation of domestic provision64. 
Suchh interpretation, although in conformity with Community requirements, 
couldd not be expected by the parties on which obligations are thus imposed, and 
thereforee can be said to breach legal certainty. 

Thee main objection, however, is of a constitutional nature. On the one hand 
thee ECJ has indicated that directives were constitutionally unable to impose 
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obligationss upon individuals directly. On the other hand the ECJ insists that 
nationall courts are to give directives useful effect through interpretation. But 
interpretationn often results in obligations being placed on private parties65, albeit 
indirectly.. As will be shown this particular paradox has given rise to particular 
problemss in the UK courts. 

Inn a number of circumstances, greater rights for individuals following a 
particularr "construction" of national law often translates into greater obligations 
forr another party. Sometimes that party happens to be a private one. Thus, in 
RuizRuiz Bernaldes66, the compatibility of an exclusion of cover from a compulsory 
insurancee contract with Directive 72/166 was considered. The ECJ held that a 
compulsoryy insurance contract may not provide that in certain cases, in particu›
larr where the driver of the vehicle was intoxicated, the insurer is not obliged to 
payy compensation for the damage to property and personal injuries caused to 
thirdd parties by the insured vehicle. The practical result is that third parties have 
aa right against private insurance companies to be compensated for the damage 
too property and personal injuries caused by the insured vehicle, and insur›
ancee companies have the corresponding obligation to provide compensation. 
Inn Pafitis?7, the Second Company Directive came into play between, on the one 
handd a private bank and its new shareholders, and on the other, the old share›
holderss who objected to the increase in the capital of TKE Bank by decision of 
thee Governor of the Bank of Greece. The ECJ found that the directive precludes 
nationall legislation under which the capital of a bank constituted in the form of 
aa pic may be increased by an administrative measure, without a resolution of a 
generall meeting. 

4.2.3.55 National law may become inapplicable 

Thee last section considered how directives come into play in litigation between 
privatee parties as an aid to construction of national law and demonstrated how, 
ass a result, they may even impose obligations on private parties. This section 
willl examine how directives may also be relied upon in litigation between 
privatee parties, this time for the purpose of rendering national law inapplicable. 
Inn the UK however, the "distinction between using a directive as a source of 
rightss and as a means of disapplying a restriction on rights which would other›
wisee be available in domestic law" has not found much sympathy in the House 
off Lords68. 

InIn CI A69, the inapplicability of a technical regulation adopted in breach of 
aa procedural obligation imposed by a Community directive was sought and 
secured.. National provisions adopted in violation of requirements laid down in 
Directivee 83/18970 could not be applied nor enforced. CIA, a private company, 
broughtt an action for unfair trade practices against trade competitors advertis›
ingg that the alarm systems manufactured and distributed by CIA were not in 
compliancee with Belgian technical specifications As a defence, the competi›
torss argued that CIA should be barred from marketing non-approved security 
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systems.. CIA relied on the Directive and argued that the technical standards 
imposedd by the Belgian legislation ought to be considered as inapplicable since 
thee notification procedure had not been respected. The case wass referred to the 
ECC J. The central issue in the case concerned the consequences of a failure to 
complyy with an obligation to notify technical regulations. In other words, what 
sortt of effects should a national court attach to the breach by a Member State of 
procedurall requirements imposed by Community law. 

Thee consequences of a failure to comply with a notification procedure 
dependss on the nature and intended effect of a notification procedure, both 
off which are matters for the EC J. In Enichem71, a municipal council - i.e. a 
decentralisedd authority bound by the directive72- had introduced a prohibition 
onn the sale and use of plastic bags and non-biodegradable containers. It did not 
howeverr notifiy this measure as required by Community law7*. In this instance, 
thee ECJ held that the notification procedure was only intended to inform the 
Commission,, which might then decide to take steps for harmonisation and did 
nott make the entry into force of the envisaged rules subject to the Commis›
sion’ss approval. The procedure did not grant individuals any right capable of 
beingg infringed by a failure to notify. Individuals had no Community right 
whichh they could enforce before national courts in order to obtain annulment 
orr suspension of national rules adopted in breach of this notification procedure. 
Thee practical result for traders was that they could sell only products complying 
withh the national legislation, even though it had not been notified. It is certainly 
noteworthyy that the measures challenged in Enichem were in fact in conformity 
withh the purpose of the directive, namely protection of the environment74. In 
CIA,CIA, the ECJ distinguished Enichem: the aim of the notification procedure in 
Directivee 83/189 was not merely to inform the Commission, but to eliminate or 
restrictt obstacles to trade. The effectiveness of this Community control would be 
enhancedd if breach of the obligation to notify was treated as a substantial proce›
durall defect, thereby rendering the technical regulations inapplicable between 
individuals75.. The practical result is that, unlike in the Enichem scenario, traders 
cann sell products which do not comply with national technical specifications. 

Byy contrast with the notification procedure under consideration in Enichem, 
thee procedure in CIA was found capable of giving rights to individuals to the 
effectt that rules adopted in breach thereof were inapplicable. Another way 
off differentiating between the two cases is to highlight the consequences of 
absencee of notification, in breach of the Community regime: in Enichem it serves 
thee purpose of the Directive; in CIA it defeats the purpose of the Commu›
nityy procedure. Breach by a Member State of its obligation to notify technical 
specificationss may render them inapplicable. Directive 83/189 served as a basis 
too invalidate technical regulations, in litigation between private parties. The 
distinctionn between Dori and CIA has been found unconvincing76. It appears on 
thee contrary that the two cases can be very easily differentiated for, in CIA, the 
provisionss of the directive do not have to come into play whereas in Dori what 
iss sought is the application of the provisions of the directive in preference to 

120 0 



CHAPTERR 4 GIVING EFFECT TO COMMUNITY LAW 

nationall provisions. Litigants may use a directive to protect themselves against 
nationall law, even in a litigation against private parties, since the provisions of 
thee directive as such are not applied directly by the national court. This point 
wass made clear in Unilever77, where the ECJ confirmed that a national court is 
required,, in civil proceedings between individuals concerning contractual rights 
andd obligations, to refuse to apply a national technical regulation adopted in 
breachh of the Directive: 

"Directive"Directive 83/189 does not in any way define the substantive scope of the legal 
rulerule on the basis of which the national court must decide the case before it. It creates 
neitherneither rights nor obligations for individuals." 

Individualss like the Commission are empowered to take action to force Member 
Statess to comply with their Community obligations. As a result of private 
enforcement,, the validity of technical specifications which have not been noti›
fiedfied is affected. Private enforcement of the Community regime ensures a better 
levell of compliance on the part of Member States. This position is consistent 
withh the view the ECJ took from the outset78: supervision and application of 
Communityy law by Member States should not be a matter for the Commission 
andd the Member States alone. Individuals, and national courts too, have a role 
too play in ensuring Member States discharge their Community obligations. It is 
howeverr a position which does not appear to apply consistently to all Community 
obligationsobligations and national courts may, in the future, be faced with arguments to 
thee effect that individuals should be able to force their Member States to comply 
withh each and every Community obligation. 

Directivess may also be relied upon for the purpose of founding a claim in 
damages.. In Francovich, the ECJ established the principle that Member States 
mayy be liable for loss caused by the failure to implement a directive, even where 
thee directive does not give rise to directly effective rights. The principle of State 
liabilityy has since been extended to breach of Treaty provisions and is considered 
inn detail further in this work. 

Fromm the foregoing, it can be seen that the role of directives in litigation has 
becomee increasingly complex, and clarification of the case law is needed in the 
interestss of judicial protection of all parties, but also in order to facilitate the task 
off national courts which are faced with the duty of giving full effect to Commu›
nityy law. It is also in the interests of the Community that Community law should 
nott become an impenetrable jungle. The duty for national courts appears to be 
onee which can be simply stated. National courts must give effect to Commu›
nityy law, such effect must be divined from the objective (s) which the specific 
Communityy obligation pursue. 
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Thee next paragraphs will explore the ways in which these rather shift›
ingg concepts and at times inconsistent messages have been applied by the UK 
courts. . 

4.33 The Practice in the UK courts 

4.3.11 Enforcing directives against an emanation of the State. 

Inn Foster the ECJ held that: 

"A"A body, whatever its legal form, which has been made responsible pursuant to 
aa measure adopted by the State, for providing a public service under the control of 
thethe State and has for that purpose special powers beyond those which result from the 
normalnormal rules applicable in relations between individuals, is included in any event 
amongamong the bodies against which the provisions of a Directive capable of having direct 
effecteffect may be relied upon". 

Thiss ruling created some uncertainty and the UK courts were asked to consider 
whetherr the tests laid down were alternative or cumulative, how to define public 
servicee in Community law, and the degree of control exercised by the State7?. 

Considerationss of whether the tests are alternative or cumulative may 
havee been attributable to the tendency of UK courts to adopt a literal rather 
thann a purposive interpretation of Community law. For the ECJ, the tests are 
undoubtedlyy alternative, since the underlying objective is to broaden the scope 
of’verticall direct effect’. This was made evident in Marshall J80 where the ECJ 
rejectedd the argument according to which the Health authority was acting qua 
ann employer in private law and not qua an emanation of the State. The ECJ held 
thatt the Equal Treatment Directive could be invoked against the Health author›
ity,, "regardless of the capacity in which that body is acting". 

Inn Kampelmann*1, the ECJ took special care to remove any remaining ambi›
guity: : 

"An"An individual may rely on a precise and unconditional directive directly before 
thethe national courts as against the State and any organisations or bodies which are 
subjectsubject to the authority OR control of the State OR have special powers beyond those 
whichwhich result from the normal rules applicable to relations between individuals, either 
wherewhere the State has failed to transpose the Directive into national law within the 
prescribedprescribed period or where it has not done so correctly" 

Ann indication that the UK courts’ problems might be resolved is provided by the 
casee of St Marys*2: 
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"In"In my judgment it is NOT APPROPRIATE to apply the tripartite test in Foster 
asas though it were a statutory definition. Education can be regarded as a public 
service.Thatservice.That service is under the control of the State. The Secretary of State has duties 
andand powers in respect of the provision of education and so do LEAs. Those powers 
amountamount to sufficient control by the State for present purposes to come within the 
conceptconcept of control. In my judgment for the purposes of the doctrine of direct vertical 
effecteffect the governors of the schools must be regarded as emanations of the State and I 
thereforetherefore consider that this appeal must be allowed." 

4.3.2.Directt effect: an elusive concept 

Griffin**Griffin** raised the question whether Article 2 of the collective redundancies 
Directive8** was directly enforceable against South West Water Services Ltd 
(’SWW’)) - a newly privatised company - and if so, whether SWW could be 
requiredd to consult with a particular trade union. The High Court approached 
thee matter on the basis that the threefold test had to be satisfied, and finding it 
wass so, regarded the privatised company as an emanation of the State. However, 
itt decided that the Directive did not have direct effect. The High Court, after 
acknowledgingg that direct effect was "a somewhat elusive concept"85, proceeded 
too decide itself upon the issue. For the High Court, the provisionn of a directive 
mayy be unconditional and sufficiently precise notwithstanding that a difficult 
questionn of construction arises under a particular provision, a question which 
mayy warrant a reference to the EC}. But it found that in the circumstances no 
suchh interpretation was required. The High Court was satisfied that ’workers 
representatives’’ did not have a Community definition since the concept refers 
too the laws or practices of the Member State. The Member State had a wide 
discretionn in designating who the workers’ representatives should be, and a 
particularr trade union could not insist on being consulted on the basis of the 
Directive.Directive. As a result, the declaration sought, namely that SWW should also 
consultt with UNISON, was not granted. In Evans v. Reading and Motor Insurers 
Bureau*Bureau*66,, the Court of Appeal rejected the plaintiffs’ argument that they were 
entitledd to compensation from the Motor Insurers Bureau under the terms of 
Directivee 84/58?. The Court of Appeal found the provisions of the directive to be 
unconditionall and sufficiently precise in terms of identifying the persons enti›
tledd to compensation, but not clear and precise as to the identity of the person 
liablee to provide compensation. In other words, an interested individual could 
notnot rely upon the directive to ask a national court to effectuate directly a right 
too compensation against the Motor Insurance Bureau. The decision was taken 
withoutt a reference to the ECJ. 

4.3.33 The duty of uniform interpretation 

Thee interpretative duty provides that national courts are under the duty to inter›
prett domestic provisions so as to conform with the requirements of a directive, 
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andd with the interpretation placed on it by the EC], whether the national provision 
existedd prior to or later than the directive i.e. whether the national provisions 
doo or should give effect to Community law and, by implication, irrespective of 
whetherr or not such provisions have anything whatsoever to do with the Direc›
tivee other than subject matter. The somewhat inconsistent approach88 of the UK 
courtss when trying to come to terms with the "interpretative duty" is well docu›
mented89,, and will only be briefly discussed. On the one hand, the House of 
Lordss has shown itself willing to interpret UK legislation in the light of a direc›
tive,, where such legislation was intended to implement the directive, even where 
itt involved resorting to Hansard, departing from the apparently unambiguous 
provisionss of UK regulations90, or even adding a few words91. 

"If"If the legislation can reasonably be construed so as to conform with those obli›
gationsgations - obligations which are to be ascertained not only from the wording of the 
relevantrelevant directive, but from the interpretation placed upon it by the European Court of 
JusticeJustice at Luxembourg - such a purposive interpretation will be applied even though, 
perhaps,perhaps, it may involve some departure from the strict and literal application of the 
wordswords which the legislature has elected to use."92 

Onn the other hand, where the legislation was found not intended to implement 
thee Directive, the interpretative duty was not discharged93. 

4.3.3.11 Enforceable Community rights: a Community or national defini›
tion? ? 

Understandingg what lies behind this apparent contradiction deserves some 
attention.. In Chapter 2, it was argued that the EC A is often the key to under›
standingg the approach taken by the UK courts to their role as UK courts. This 
iss certainly the key to understanding their approach to the duty of uniform 
interpretation. . 

DukeDuke raised two separate issues. The first issue is whether UK courts are 
required,, by virtue of section 2(4) of the ECA, to distort UK legislation. The 
secondd is whether the UK courts are, by virtue of Community law, required to 
dischargee the interpretative duty where this would result in obligations being 
placedd on to private parties which they understood Marshall to pre-empt. In 
Duke,Duke, The House of Lords refused to interpret the Sex Discrimination Act in 
thee light of the Equal Treatment Directive on the grounds that it was impos›
siblee under national law, but also impossible under Community law. The duty 
off construction only exists in relation to rights granted by provisions which 
aree directly effective94. In Webb9i, whilst Duke was extensively discussed, the 
Housee of Lords departed from it in one very significant way: no mention was 
madee of enforceable Community rights. The House of Lords considers itself bound 
byy the interpretative duty even though "Directive 76/207 does not have direct 
effectt between a worker and an employer who is not the State or an emanation 
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off the State". The House of Lords was prepared to accept that directives may, 
throughh interpretation of national law, place obligations between private parties, 
althoughh it did not explain why. The reluctance to apply provisions of a directive 
againstt a private party resurfaces on occasion: 

"The"The effect of the decisions in MARSHALL and FACCINI DORI is that, except in 
proceedingsproceedings which bring into question the legal relations between the individual and 
thethe State or its emanations, directives do not give rise to rights or restrictions which 
withoutwithout further enactment are required to be given legal effect. Accordingly, section 
2(4)2(4) does not enable them to affect the validity or construction of domestic legisla-
HonHon9696". ". 

And,, as a matter of fact, the practical effect of allowing individuals to rely on 
thee provisions of the Directive directly or through the effect of the interpretative 
dutyy can on occasion be the same: 

"the"the dispute is between two persons governed by private law and the Court has not 
soso far held that directives have horizontal direct effect"97. 

4.3.3.22 The UK courts’ focus should be on section 3 (1) of the ECA 

Ass a matter of Community law, the interpretative duty does not require applica›
tionn of directives. Rather, it involves the application of national law construed in 
accordancee with the objectives of the directive as interpreted by the ECJ. If the 
ECJJ has held that a directive may not of itself impose obligations on individuals, 
norr be relied upon as such against private parties, it has consistently ensured 
thatt the duties and obligations contained in directives are available in private 
relationshipss through the medium of national law98. In other words, the ECJ has 
decidedd that Directives, while incapable of creating private obligations directly, 
mayy be capable of doing so indirectly. Couched in the language of the ECA this 
meanss that directives create enforceable rights. These enforceable rights must 
bee enforced, either directly or indirectly, through a particular interpretation. 

Reconcilingg the ECJ case law on the direct and indirect effect of directives 
has,, sometimes, proved difficult for the UK courts". If a legislative instrument 
iss not capable of creating obligations on private parties directly, it should not 
bee capable of doing so indirectly either. It might be that the UK courts refusal 
too place obligations on private parties through interpretation is based on the 
followingg logic: if a provision is not capable of imposing obligations directly in 
certainn types of litigation, why should that same provision be capable of doing so 
indirectly? ? 

Thee ECJ only said that directives could not as such impose obligations on 
privatee parties, not that they could not give rights. Furthermore, the interpreta›
tivee duty ensures that directives do not create rights directly, as the rights are 
derivedd from national law. Thus, if the reasoning followed by the UK courts 
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mayy seem logical, it is wrong as a matter of Community law. From a Commu›
nityy perspective, the interpretative obligation exists, irrespective of its results on 
privatee legal relationships. The UK courts are bound by section 3 (1) of the EC A 
ass well as by section 2 (4). They are instructed to follow the case law of the ECJ, 
whichh includes that on the interpretative duty100. 

4.3.3.33 When legal certainty and fairness come into play. 

Otherr considerations have played a role. The UK courts have also based their 
refusall on the principle of legal certainty: 

"The"The effect - of the declaration sought - would he to give the Directive, by an easy 
two-stagetwo-stage process, the very effect which the jurisprudence of the Court says it cannot 
have,have, namely to impose obligations upon an individual. Furthermore, those obliga›
tionstions would be imposed arbitrarily and retrospectively, depending upon whether and 
whenwhen some interested person brought proceedings in public law to assert his "right" 
againstagainst the State to have incompatible domestic law set aside. This seems to me 
inconsistentinconsistent with the principle of legal certainty, which is one of the fundamental 
doctrinesdoctrines of European law." 

Theree are additional objections to the placing of obligations on private parties 
viaa an interpretation of national law. In the context of employment law, Commu›
nityy obligations often translate into obligations placed upon individual employ›
erss and courts feel uneasy about placing costs on them101. The fairness of placing 
obligationss on private parties is not merely a British concern. In Dekker102, the 
employer’ss decision not to appoint Ms Dekker was based on the Dutch legisla›
tionn on Social Security benefits. Still, as a result of the case, the employer is 
ultimatelyy the party liable103 for a failure of the State to introduce legislation in 
conformityy with Community obligations. 

4.4.. Conclusion 

Directt effect and primacy ensure that Community law can be invoked in the 
UKK courts and can prevail over inconsistent UK law, yet these doctrines do not 
categorisee the rights Community law may confer, or indicate which remedies are 
availablee to sanction violation of Community law. 

Thiss chapter started with the suggestion that 

"The"The doctrine of direct effect seeks to ensure that rights accruing from Community 
lawlaw are available to the individual, whilst the doctrine of primacy ensures that such 
rightsrights will take precedence over ANY national rule or practice."104 
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Theree is real force in the proposition that, if the primacy of Community law 
requires,, as a general rule, that in case of conflict between a substantive 
provisionn of national law and a substantive provision of Community law, the 
Communityy provision should prevail, then, a fortiori, primacy requires that 
ruless governing procedures or remedies be overridden. Still, in practice, the full 
requirementss of primacy are still a matter of contention, as the next chapter will 
show. . 
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"The"The Court supplemented the classic public international law scheme of judicial 
supervisionsupervision of Member-State compliance with Community law, with one that essen›
tiallytially relies on the initiative of private parties and the authority of national judicial 
systems.systems. As a consequence, the Community must trust these systems, particularly the 
efficiencyefficiency of their rules of procedure."1 

"It"It is for the national legal system of each Member State to determine which court 
hashas jurisdiction to hear disputes involving individual rights derived from Community 
law,law, but at the same time the Member States are responsible for ensuring that those 
rightsrights are effectively protected in each case; subject to that reservation it is not for the 
CourtCourt to intervene in order to resolve any questions ofjurisdiction which may arise, 
withinwithin the national judicial system, as regards the definition of certain legal situa›
tionstions based on Community law"2. 

Nationall remedies for breach of EC Law 

Thiss chapter considers the extent to which Community law influences the work›
ingg of national judicial systems. The Community requirements will be studied 
throughh a selection of cases where national procedural rules or substantive rules 
governingg the remedy were challenged as falling below the standard of protec›
tionn which Community law requires. As will be shown, Community law has had 
aa real impact at all stages of the judicial process, from access to the domestic 
courtss to the final outcome of the litigation. The question as to whether or not, 
inn the absence of specific Community provisions, Community law grants a right 
too a specific remedy, which national courts should provide, will be addressed. 
Thee chapter will first examine some of the factors which can impair the enforce›
mentt of Community law at national level. 

5.11 Where do national obstacles come from? The principle of national 
procedurall autonomy 

Thee ECJ declared that the Community constitutes a new and independent legal 
order.. Yet, the Community is also a dependent legal order, inasmuch as it relies 
forr its enforcement on the legal orders of the Member States. Whilst there is 
ann important distinction between the different sources of Community law, the 
questionn of how a Community obligation becomes part of the law of the Member 
Statess is only one element in the chain of action necessary to ensure the effective 
operationn of that particular Community obligation. Characteristic features of 
thee Community legal system are its decentralised structures and mechanisms 
forr the monitoring of the implementation, application and enforcement of 
rules.. The Community system is in the hands of national authorities: admin›
istrationss and courts. Except in some specific fields where the Commission 
playss a direct role in ensuring that the Community obligations are observed, or 
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wheree Community legislation has laid down specific remedies and procedures’, 
compliancee with Community obligations rests with national authorities, whose 
responsibilityy it is to secure payment of agricultural levies, take appropriate 
measuress for the conservation of fishing stocks, etc. Once, through whatever 
legislativee process, the Community obligations have acquired the force of law in 
thee Member States, national administrations and courts still have a very impor›
tantt role to play. Community obligations need to be made operative in practice; 
nationall mechanisms for investigation, control and sanctions have to be relied 
uponn or provided. The Community system needs the laws and authorities of the 
Memberr States to determine the procedures for the enforcement of Community 
law4.. This two tier system, whereby the Community enacts rules which national 
authoritiess apply and which national courts have to enforce and/or protect is 
knownn as the principle of national procedural autonomy. 

Inn practice this means that the availability and effectiveness of remedies to 
enforcee the law are dependent upon national solutions, which are designed to 
protectt national-based claims, and which may therefore not necessarily be well 
suitedd to the protection of Community-based claims. 

5.1.11 Going to Court 

Oftenn the predictability of gaining access to the courts may constitute the first 
obstaclee for the enforcement of Community law. The costs of litigation5, the 
conditionss relating to the availability of legal aid, legal expertise or knowledge 
off EC law, the existence of enforcement agencies and the size of their budget 
alll have a significant bearing on the decision to pursue a claim. Some of these 
obstacless can sometimes be reduced by the existence of an enforcement agency. 
Thiss has been the case in the UK in the area of equal pay and equal treatment, 
throughh the Equal Opportunity Commission from which financial and legal 
assistancee has been available.6 Perhaps, if it wants to reconnect with the citi›
zenss and ensure the proper enforcement of Community law, the Union should 
considerr funding national enforcement agencies specifically tasked with the 
enforcementt of Community law-based claims. 

5.1.22 Lack of knowledge or awareness of Community law 

Manyy areas of legal practice have a Community flavour. Apart from the well-
knownn and commonly used "euro-defences" in commercial and criminal 
matters,, Community law impacts inter alia on immigration law, social security 
andd health and safety. In this latter area, Community law influences manufac›
turingg requirements regulating the working environment as well as standards of 
caree in personal injuries cases. It is impossible to know how many cases involv›
ingg a potential Community law point will never see it discussed. Proceedings 
inn which Community rules are being ignored cannot be covered by systematic 
research,, but it is likely that Community law points are often not argued, for lack 
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off awareness. Studies uncovered the fact that some law firms, mainly smaller 
ones,, practising in fields of law with a high level of Community law content did 
nott recognise the Community law implications.7 

Thee study of Community law is a requirement for entry into both branches 
off the profession, and British judges have on many occasions listened to sophis›
ticated,, ambitious and inventive Community law arguments. Employment and 
equall opportunities lawyers in particular, have been quick to realise and exploit 
thee fact that Community law is a very fertile source of new lines of arguments. 
Yet,, awareness of the wide range of opportunities offered by Community law, 
andd usage of these, seem to remain the remit of a few specialists. In fact, a quick 
perusall of the names involved in such litigation will reveal the names of only a 
handfull of solicitors and counsels. 

"According"According to the opinions of judges, the failure to make references is sometimes 
thethe product of the parties’ and their legal advisers’ lack of knowledge of Community 
law"law"88. . 

Thiss obstacle is in no way particular to Community law; the same remarks have 
beenn made in relation to judicial review, where it has been observed that only a 
smalll minority of solicitors are likely to have any experience handling judicial 
revieww cases9. Moreover, in Social Security Appeals in which legal representa›
tionn of parties is rare, it must be expected that litigants themselves will be aware 
off their Community rights or that the Chairman will raise a Community law 
pointt ex proprio motu. 

Thee lack of awareness is by no means peculiar to the UK and the reality 
off the problem prompted the Commission to make a proposal for a European 
Parliamentt and Council Decision establishing an action programme to improve 
awarenesss of Community law for the legal professions - the Robert Schuman 
Project.10. . 

"Citizens"Citizens will be unable to enforce all their rights under the Community legal 
systemsystem before any national court within the Union unless those members of the legal 
professionsprofessions involved in the administration of justice, i.e. judges, prosecutors and 
lawyerslawyers are sufficiently informed and trained to do so."" 

Moree recently, in its White Paper on Governance", the Commission drew the 
samee negative assessment and reiterated the need for better knowledge of 
Communityy law. For the Commission it is clear that the feeling persists that 
Communityy rules are "foreign laws". The Commission reminds Member States 
thatt EU law is part of the national legal order and must be enforced as such: 

"Despite"Despite long-standing co-operation with the European Court of Justice, national 
lawyerslawyers and courts should be made more familiar with Community law, and assume 
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responsibilityresponsibility in ensuring the consistent protection of rights granted by the Treaty and 
byby European legislation." 

Thee Commission stated its continued willingness to support judicial co-opera›
tionn and the training of lawyers and judges in Community law, but also asked 
thee Member States to step up their efforts in this field. 

5.1.33 Financial considerations 

Inn the same way that prosecution rates and powers of enforcement depend on 
thee financial resources and enforcement personnel at the disposal of the author›
ityy responsible for enforcement, the decision for an individual to pursue or not 
too pursue a Community claim will be heavily influenced by financial considera›
tions,, particularly given the existence in the UK courts - unlike in those of some 
off the other Member States - of the notion of’expenses follow success’. Where 
suchh a rule applies -i.e. the loser pays-, the risk of losing, even if minimal, 
becomess an important factor in deciding whether to embark upon litigation. 
Itt remains to be seen whether an argument would succeed to the effect that a 
factorr to which significant weight should be attached in exercising a discre›
tionn in relation to expenses is a right to an adjudication in a Community law 
contextt where the law is not straightforward, as opposed to the weight attached 
too success on the merits. The basis of such an argument could be the full and 
effectivee protection of Community law. 

Financiall considerations include inter alia the lack of availability of legal 
aid,, the disproportion between the sums at stake and the cost of litigation. All 
off these considerations are evidently compounded where a reference to Luxem›
bourgg has to be made, and in turn induce a practical, and understandable, 
reluctancee to refer. 

"The"The cost of a reference to Luxembourg is substantial. In a huge dispute between 
largelarge multinational companies that really does not matter, but in a modest dispute 
betweenbetween private parties, one is reluctant to see the burden of costs increased in a way 
thatthat might be quite out of proportion to the sum in dispute."13 

Additionall evidence is provided by the case of Maxim’s Ltd v. Dye14, in which 
thee judge refrained from ordering a reference where one of the parties - and 
ironicallyy the one who might have benefited from the reference - opposed it on 
groundss of expense. 

"If"If however, the party does not feel able by reason of expense to agree to a 
reference,reference, what is the judge to do? He may well find it difficult to reconcile with his 
judicialjudicial oath a decision deliberately given in ignorance of the correct view of Commu›
nitynity law.[...] It is suggested that a procedure should be worked out as soon as possible 
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wherebywhereby legal aid can be obtained to enable the judge to receive the help he needs from 
thethe EC]." 

Thee question of legal aid is relatively simple in the case of an individual party; 
howeverr no provision for legal aid is available when the party is a commercial 
entity.. A small company cannot itself justifiably be asked to bear the costs of 
findingfinding out what the relevant Community law is15. Given that a preliminary 
rulingg is, for the parties to the main proceedings, a step in the proceedings 
beforee the national court, the extension of a legal aid certificate should be avai›
lablee to cover the reference. Where legal aid is nott available in the main proceed›
ings,, it is unavailable for the reference16. In Venter v. SLAB17 the First Division 
off the Court of Session held that excessive costs was a relevant consideration in 
refusingg legal aid. Whether such a decision may have had any influence on the 
loww level of references from Scottish courts is unknown. 

Inn special circumstances18, legal aid is available from the ECJ itself9. An 
applicationn for legal aid to the ECJ can be made at any time, but the legal aid 
budgett of the Court is small and amounts awarded are likewise small. In 
Jenkins?Jenkins?00,, Mrs Jenkins was supported throughout the proceedings by her trade 
unionn and the EOC; the defendant, Kingsgate, a small company not in a strong 
financialfinancial position, took the view it could not be represented before the ECJ, and 
itss application for legal aid to the ECJ having been turned down, no argument 
wass made on its behalf. 

Thee rights of individuals to take enforcement action on their own initiative 
iss undoubtedly a necessary, but not a sufficient, condition for effective enforce›
ment.. If individuals are to secure the various benefits Community law intends 
too bring about, they need financial resources. Without financial means they will 
bee barred from access to the judicial process and will be deprived of any reme›
dies,, let alone effective ones. 

5.1.44 Finding the appropriate forum and choosing the correct form of 
action n 

Beingg creatures of statute, Industrial Tribunals and the Employment Appeal 
tribunalss have their jurisdictions specifically delimited by the statute confer›
ringg jurisdiction upon them; there was no reference to Community law in these 
statutes.. The first English judicial response to this question was that Industrial 
Tribunalss had no jurisdiction to decide questions of Community law.21 The EAT 
heldd that it was not open to a claimant before an Industrial Tribunal to seek to 
enforcee her or his rights under Article 141 EC. Such a claim would have to be 
broughtt in the High Court as an independent claim to an "enforceable Commu›
nityy right", with all the consequences involved, in particular in relation to costs. 
Soonn afterwards, these jurisdictional problems were resolved ", but have on 
occasionn resurfaced23. In Wright e£ Hannah, the Scottish EAT refused to uphold 
thee argument that the Industrial Tribunal had no jurisdiction to entertain an 
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applicationn brought directly under Article 141 EC and Directive 76/207. It had 
beenn argued that the Industrial Tribunal should not be considered the appropri›
atee forum since the application raised issues of public law as it related to a deci›
sionn taken in the exercise of statutory powers; it was therefore felt to be within 
thee supervisory jurisdiction of the Court of Session. 

Choosingg the correct forum in which to commence proceedings may involve 
drawingg a distinction between a private and a public law matter, and can be 
quitee difficult. The English Law Commission24 has recognised that the proce›
durall exclusivity principle has given rise to much case law on the boundary 
betweenn public and private law rights, and even generated needless litigation 
overr procedural issues, rather than dealing with the substance of the dispute25, 
soo much so that it has recommended the transfer of issues or proceedings into 
orr out of Order 53 so as to avoid serious detriment to cases involving a combina›
tionn of public law and private law issues26. 

Havingg decided on a forum, consideration must then be given to the correct 
formm of action or process. If choosing the right process - which is not peculiar 
too English law - is already a complex issue in the domestic context, Community 
laww complicates it further. Indeed, with the presence of Community law, the 
uncertaintyy and potential for litigation over procedural issues where private 
rightss and issues of public law are inter-mingled is increased27. EC law does not 
fitt in with classifications made for other - domestic - purposes. Community law 
conferss rights and obligations in private and public law, irrespective of tradi›
tionall national legal boundaries. Thus, EC law imposes obligations on bodies, 
whateverr their nature, which perform public functions, in both public and 
privatee law. Furthermore, EC obligations which are clearly in the public sphere 
mayy yet give rise to rights in private law, and vice versa. 

Competitionn law is a good case in point. Undertakings, whether under public 
orr private ownership, are subject to the application of the competition rules 
laidd down in Articles 81 & 82 EC Treaty. In Garden Cottage Foods2S, an alleged 
breachh of Article 82, by the Milk Marketing Board - considered to be acting 
ass an undertaking, rather than a public body in the exercise of its statutory 
powerss - which caused damage to a private party gave rise to a cause of action in 
Englishh law for breach of statutory duty. The Treaty also recognises that under›
takingss - whether public or private - to which Member States grant special or 
exclusivee rights for the purpose of running services of general economic interest 
can,, in well-defined circumstances, avail themselves of the normal application 
off the competition rules. Thus, Article 86 {2) provides for the so-called "public-
missionn defence". The competition rules are only applicable in so far as the 
applicationn of such rules does not obstruct the performance, in law or in fact, 
off the particular tasks assigned to them. In such situations seeking redress for 
breachh of Community competition rules gives rise to many questions. When 
thee defender is a public body performing a public law function in breach of 
ECC law there seems to be little doubt that the appropriate form of process is an 
application/petitionn for judicial review. However, when public bodies perform a 
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commerciall activity, should the appropriate form of process be other than judi›
ciall review2^? The Keeper of the Registers of Scotland - an executive agency- was 
consideredd to be 

"in"in the relevant sense and for pertinent purposes an undertaking.^..] The fact that 
anan entity which is [...] a public officer charged with statutory responsibilities, may in 
certaincertain circumstances be subject to the rules on competition, is evident from Article 
gogo EC. The critical issue is whether the entity in question is, in respect of the matters 
atat issue, involved in an economic activity." 

Identifyingg the competent form of process to challenge the decision under 
revieww allegedly in breach of Article 82 EC was more difficult. Are contractual 
decisionss of the Keeper amenable to judicial review or are they to be challenged 
byy private action? The Petitioner argued that "although a contractual mecha›
nismm had been employed in substance what had occurred was an administra›
tivee step by the Keeper of a kind amenable to judicial review." But this was 
nott accepted: "contractual decisions are not open to challenge in this form of 
process."" When the defender is a private body exercising public powers, should 
thee action be based on a private law remedy or be subject to judicial review? At 
presentt no straight answers to these questions are available. 

Relatedd questions have also arisen as to whether enforcement by means of 
aa private law action is precluded where a particular Community instrument 
makess express provision for enforcement through public law mechanisms. This 
issuee is of particular relevance in the UK context as, in such factual circum›
stances,, the proper form of action would be considered to be a breach of statu›
toryy duty actionable through judicial review. Private enforcement is regarded in 
thee Community system as a useful and necessary complement to centralised 
enforcementt by the Commission. Given that this is so, does it follow that at 
nationall level too the individual should be considered as the useful and neces›
saryy adjunct to the activities of national authorities charged with enforcement 
off a particular Community regime? Some of these issues were considered in 
MunozMunoz and Superior Fruiticolaia. The ECJ had to consider whether a trader 
couldd enforce compliance by a competitor with the provisions of a Regulation on 
qualityy standards for agricultural products through civil proceedings. It ruled 
that: : 

"the"the full effectiveness of the rules on quality standards and, in in particular, the 
practicalpractical effect of the obligation laid down by Article 3(1) of both Regulation No 1035/ 
j2j2 and Regulation No 2200/96 imply that it must be possible to enforce that obliga›
tiontion by means of civil proceedings instituted by a trader against a competitor". 

Thee EOC litigation31 provides another illustration of the forms of process conun›
drum.. An ex-employee (joined to proceedings by the EOC) brought a claim for 
judiciall review of the Employment Secretary’s refusal to introduce amending 
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legislationn to the Employment Protection (Consolidation) Act 1978. The indi›
viduall applicant, who was directly affected, could not succeed in her application 
ass her claim was essentially a private law claim which should have been brought 
inn an industrial tribunal. On the other hand, the EOC which the relevant legisla›
tionn did not directly affect was able to bring a challenge by way of judicial review. 

Inn cases where litigants seek restitution of sums, they must first obtain 
annulmentt of the imposition of the charge via judicial review, then restitution 
throughh a private law action. The Law Commission recommended that, as is the 
casee for damages, the court may order restitution in judicial review proceedings 
providedd such restitution would have been granted in an action begun by writ.32 

5.1.55 The immediacy of the remedy 

Thee importance of interim protection is well-known. The delay in obtaining a 
remedyy is a critical factor in deciding whether to proceed in the courts at all. In 
manyy cases involving Community law, notably in the competition and envi›
ronmentall law areas, it is important for plaintiffs to try and obtain an interim 
remedyy at the commencement of proceedings. In the absence of a right to seek 
interimm relief and a concomitant power on the part of the national courts to 
grantt it, a case may be rendered nugatory. In this respect, the picture is pretty 
bleak.. This may be due to the broad nature of the tests applied at this stage or to 
thee perceived complexity of the Community law argument. Nevertheless there is 
noo reason why one should not adjudicate on such issues at the interim stage, and 
itit may be essential that they do so if an appeal is to be taken against the refusal 
off an interim order. 

Inn the field of competition law there seems to be evidence to the effect that 
UKK courts are generally reluctant to give plaintiffs their remedies as soon as 
possible,, namely at the interlocutory injunction stage53. In the environmental 
laww field, the insistence on a requirement of a cross-undertaking in damages 
preventedd the Royal Society for the Protection of Birds from securing an 
"interimm declaration" regarding the legal impropriety of the decision to exclude 
thee Lappel Bank from a special protection area34. Accordingly the development 
plann proceeded, with the result that when the decision of the Secretary of State 
wass declared unlawful, the expansion of the Port of Sheerness was completed. 
Wheree a public authority is bringing, in the public interest, law enforcement 
proceedings,, there is no requirement for a cross-undertaking in damages where 
interimm relief is sought35. Given that this is so, and given that enforcement of 
environmentall matters could be regarded as being in the public interest, it has 
beenn suggested that the requirement of a cross-undertaking in damages be 
abandoned’6.. Community law will be of no avail to support such a claim as it 
doess not seem to require taking such a step37. 
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5.i.6.Timee limits in which to commence proceedings 

Thiss is an area where Community law in the form of directives gives rise to 
manyy questions. In particular, where a Member State implements a directive 
badly,, when should the time limit for lodging a claim start to run? Should it 
startt to run from the date of the adoption of the defaulting implementing legis›
lationn or should it start to run from the time where proper implementation has 
takenn place? On one view, individuals can only start legal proceedings if they are 
ablee to ascertain their rights. When can individuals reasonably be considered 
too be capable of ascertaining the content of their Community rights? When can 
individualss reasonably be expected to be aware they may have a Community law 
basedd claim? Should national limitations applicable to claims in arrears be legiti›
matelyy opposed to a litigant where the Member State is the guilty party responsi›
blee for non transposition of the directive? Most of these issues are still unsettled. 
Nonetheless,, national courts ought to be able to rely on some clear guidance 
onn this rather important issue. It is suggested that, given that national courts 
aree primarily charged with the task of securing compliance with Community 
obligations,, there should be a clear and unequivocal principle governing the date 
fromm which national time limits should start to run. Further, it is contended 
thatt the the principle of uniform application of Community law requires that 
nationall time limits should in fact be harmonised. It seems rather pointless to 
grantt a right to equal pay, but accept that, depending on the Member State, or in 
thee UK context, the jurisdiction within the one Member State where the claim is 
made,, different time bars will apply. 

5.22 Balancing effectiveness with national procedural autonomy 

Inn the absence of specific Community provisions, is the national court hearing 
aa Community based claim bound by domestic rules of procedure? This question 
hass been addressed by the EC J. Initially, it recognised that the manner in which 
nationall courts protected Community rights was left essentially untouched, 
howeverr as national courts have been seeking increasingly precise guidance, the 
ECJJ has had to become significantly bolder. 

Thee general principles are that in the (regrettable) absence of any relevant 
Communityy rules, it is for the domestic legal system of each Member State 
too designate the competent courts and to lay down the procedural rules for 
proceedingss designed to ensure the protection of rights which individuals 
acquiree from Community law, provided that such rules are not less favourable 
thann those governing the same right of action on an internal matter nor framed 
soo as to render the application of Community law impossible or excessively diffi›
cult58.. These two principles are cumulative. Accordingly, where these conditions 
aree not met, the national rule will have to be set aside, even with the result that 
thee pursuer of the Community law based claim will have an advantage over the 
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litigantt pursuing a national law based claim’9. Equally where there is no judicial 
protectionn for the purely internal claim, protection will have to be provided for 
thee Community based claim40. 

Thee requirement that the conditions laid down by national provisions 
governingg remedies should not make it impossible, or excessively difficult in 
practicee to exercise the Community rights, has been qualified by the principle of 
effectiveness*effectiveness*11.. Furthermore, the duty of national courts to give effective protec›
tionn to Community rights is no longer limited to those rights which can be 
construedd as directly effective41. 

Thesee principles, although easy to state, are not simple to apply in practice, 
ass will now be shown. 

5.2.11 Finding an equivalent comparator 

Thee non-discrimination principle in effect requires national courts to enforce 
aa Community law based claim in the same way that they would enforce similar 
claimss in national law. But what is a similar action or sanction of a domestic 
nature?? National courts are responsible for ascertaining what claims under 
nationall law are similar and have found the exercise to be quite a tricky one. As 
aa result they have sent many references. The ECJ is repeatedly confronted with 
thee issue, and gives vague or rather inconsistent indications. In Draehmpaehl4i, 
thee ECJ had regard to other provisions of domestic civil law and labour law, when 
assessingg whether a given sanction met the comparability test. By contrast in 
EdisEdis 44, the ECJ indicated that the principle of equivalence requires that the rule 
att issue be applied without distinction, whether the infringement alleged is 
off Community law or national law, where the purpose and cause of action are 
similar,similar, but that it does not require extending the most favourable rules govern›
ingg recovery under national law to all actions for repayment of charges or dues 
leviedd in breach of Community law. This was confirmed in B.S. Levez v. T.H. 
JenningsJennings (Harlow Pools) Ltd**. The principle of equivalence is not to be inter›
pretedd as requiring Member States to extend their most favourable rules to all 
actionss brought in the field of employment law. In order to determine whether 
thee principle of equivalence has been complied with, national courts - which 
alonee have a direct knowledge of the procedural rules governing actions in a 
particularr field - must consider both the purpose and the essential characteristics 
off allegedly similar domestic actions. 

Inn BP*6Advocate General Jacobs held that: 

"it"it follows from the principle that claims based on Community law must not be 
treatedtreated less favourably than claims based on national law that, wherever taxable 
personspersons are entitled to a refund of tax in respect of a particular tax year on grounds 
recognisedrecognised by national law, that possibility must extend to claims based on Commu›
nitynity law; that is so regardless of the nature of the grounds recognised by national law. 
ItIt is not, in my view, necessary to engage in the difficult and somewhat artificial 
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exerciseexercise of seeking a comparable claim under national law. Indeed such an approach 
doesdoes not follow from the Court’s case-law on this matter... it is for the Member States, 
inin the absence of harmonised rules, to decide upon the appropriate balance between 
thethe requirements of legal certainty and sound administration and the need to ensure 
thethe correct application of the tax in a particular tax year. Where a Member State 
allowsallows a tax year to be re-opened at the instance of the taxable person within a certain 
periodperiod on any ground, it accepts by implication that for the period for which the claim 
isis permitted it is the need to ensure correct application of the tax which takes prece›
dence.dence. The Member State cannot therefore object that a claim based on the Commu›
nitynity law must be refused on grounds of legal certainty or sound administration." 

InIn this case, a remedy existed, and had to be made available to the Community 
basedd claims even where the Community claim was not strictly identical to the 
domesticc one. Accordingly, it would appear that the relevant test hinges on the 
existenceexistence of a remedy giving the required redress and not on the availability of a 
particularr remedy under national law. However, in the light of subsequent case 
law477 where the ECJ seems prepared to leave national courts a broader discre›
tionn in their approach to the principle of equivalence, it may be asked whether 
thee general test proposed by Advocate General Jacobs should still be used. Here 
again,, what national courts need is a general test and/or principle that can be 
easilyy understood and applied. At the moment the only rule of thumb is that the 
principlee of equivalence does not require that the most favourable national rules 
bee extended to all actions based on Community law. 

Itt is worth mentioning that in the UK context finding an equivalent compara›
torr may involve comparing remedies for the same action North and South of the 
Border.. For example it is not clear how a UK court should deal with an argument 
too the effect that Community law requires that time limits for bringing claims 
forr equal pay which currently vary between England and Scotland should in fact 
bee the same, since the degree of protection afforded to the same Community 
basedd claim varies between England and Scotland. In spite of all the case law on 
thee principle of equivalence, it is likely that this should be referred to the ECJ. 

5.2.22 What is an effective remedy? The ECJ case law generates more 
questionss than answers 

Nationall rules must not make the application of Community law or the exer›
cisee of Community rights impossible or excessively difficult. This formulation 
hass invited litigation. Whilst it might be straightforward to establish that it is 
impossiblee to exercise a Community right, "excessively difficult" is an ambigu›
ouss formulation, and presumably one which will vary from Member State to 
Memberr State. Has integration now reached the stage where it is considered that 
acrosss the Union, individuals are supposed to be granted the same Community 
rights,, which ought to be available with the same ease? Does this mean that the 
samee degree of protection must be available to them wherever they start their 
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Communityy law based claim? Does this mean that there should be an exercise 
inn assessing the equivalence of the effectiveness of the remedies available in the 
nationall courts throughout the Union? 

Lett us consider a particular scenario. Litigants from a Member State with a 
long-standingg tradition of public interest litigation might regard limitations on 
locuslocus standi of associations in another Member State where they might happen to 
havee to pursue their claim as making it excessively difficult for them to pursue 
thee exercise of what remains the same Community right. The challenge is how 
too ensure consistent judicial protection of the same Community based claim 
throughoutt the Community, 

Uncertaintiess remain with regard to the right level of protection. The ECJ 
hass recognised that the choice of an appropriate remedy** or sanction*? falls to 
thee national courts. On occasion, the chosen remedy is challenged as failing to 
attainn the right level of protection. Does Community law require the granting of 
aa specific relief. For example, could a party insist on specific performance, where 
compensatoryy damages would be available50? Certainly these are questions 
thatt national courts are already facing in relation to national based claims. It is 
suggestedd that other principles of Community law militate for these questions to 
bee at the very least addressed. 

Anotherr dimension to this question concerns situations where Community 
laww arises as a public law issue51. In such cases, no identifiable economic loss 
existss and no loss is suffered by the parties bringing the action. Where recom›
pensee is not available, or is irrelevant, does ’effectiveness’ require that domestic 
courtss exercise the power to compel action in accordance with Community law? 
Inn such circumstances, a power vested in national courts to make an order to 
amendd the legislation might be the most appropriate remedy52. Yet, it is not 
clear-cutt whether and in which circumstances Community law requires such 
action. . 

Certainly,, cases53 indicate that the jurisdiction of a national court, when 
deployedd for the purpose of enforcing Community law, must be exercised in a 
specificspecific way54. In Simmenthal, one of the issues was whether an ordinary Italian 
courtt could ignore that the Constitutional Court alone has jurisdiction to set 
asidee national legislation. Protection of Community rights must be immediate 
andd not dependent on the Italian Constitutional court ruling - admittedly, many 
yearss - . Accordingly, the allocation of jurisdiction had to be set aside by an infe›
riorr court. Simmenthal did not merely contain a restatement of primacy accord›
ingg to which national rules contrary to Community law must necessarily be 
disapplied.. Beyond providing national courts with a solution on how to deal with 
issuess of substantive incompatibility between national law and Community law, 
SimmenthalSimmenthal concerned the right to a specific remedy, as a remedy was available, 
albeitt not an immediate one, and not from the court hearing the case. Simmen›
thalthal charged national courts with the duty to give immediate full force and 
effectt to Community rights even if it is beyond their jurisdiction as a matter of 
nationall law to do so. In Factortame", the EC} merely followed these principles 
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whenn it had to consider a gap in the availability of administrative law remedies 
whichh affected protection of Community law based claims. 

5.2.33 More on effectiveness 

Effectiveness,, a rather ambiguous notion, does not lend itself easily to objective 
assessment.. It can either be measured from the individual litigant’s perspective 
orr from a public interest perspective, i.e. ensuring that a public interest behind a 
particularr rule is upheld by securing enforcement of the rule. How are national 
courtss supposed to measure the public interest in securing compliance with 
Communityy rules? 

Ass more specific questions have been referred by national courts, the ECJ 
hadd to become more precise in confirming the duties of national courts. Thus, 
withh regard sanctions it held: 

"whilst"whilst the choice of penalties remains within the Member States’ discretion, 
theythey must ensure in particular that infringements of Community law are penalized 
underunder conditions, both procedural and substantive, which are ANALOGOUS to those 
applicableapplicable to INFRINGEMENTS OF NATIONAL LAW of a SIMILAR NATURE and IMPOR›

TANCE,, and which, in any event, make the PENALTY EFFECTIVE, PROPORTIONATE and 
DISSUASIVE56." " 

Thee notion of "effectiveness of legal control at a distance" has been the subject 
off some academic debate57. It has been suggested that if the doctrine of primacy 
iss relatively well-known, the obligation of loyalty derived from Article 10 EC 
remainss rather vague and at any rate is an obligation of result rather than 
method.. The criteria laid down by the ECJ still lack specificity. Many questions 
remainn unanswered, such as to the existence of any imperative requirement for 
thee use of particular means of enforcement in a juridical sense, e.g. criminal as 
opposedd to administrative proceedings; such as what must be taken into account 
whenn granting an effective remedy. Does effectiveness depend on the context 
off enforcement; on the nature of the rule or principle infringed? Should the 
gravityy of the infringement, or that of the damage caused, or both be taken into 
account?? Should the need to guarantee future respect of the rule be consid›
ered?? To what extent is the current discretion to choose any particular sanction 
limited?? All of these issues need tackled. 

Somee were addressed in Hansen** where criminal proceedings were initi›
atedd against a driver’s employer, on the ground that his driver had infringed 
certainn provisions of the tachograph Regulation. The use of a particular penalty 
-- a system of criminal liability under which the employer of the offending 
driverr was liable to a fine without proof of any intentional act or negligence on 
thee part of that employer - was challenged as contrary to Community law. The 
ECJJ noted59 that the introduction of strict criminal liability corresponded to the 
systemm generally applicable in Denmark for the protection of the working envi-
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ronment,, and was therefore in conformity with the assimilation principle. The 
Courtt then remarked that such sanction may prompt the employer to organise 
thee work of his employee in such a way as to ensure compliance with the regula›
tionn thereby satisfying the effectiveness test. The choice of such a sanction was 
justifiedd by the fact that road safety, one objective of the regulation, was a public 
interestt matter. Finally, the sanction was found to satisfy the proportionality 
testt - proportionality measured in relation to the objective pursued. The need to 
takee account of the particular context of enforcement, of the rule breached and 
interestss violated was also considered by the Advocate General. 

"The"The promotion of road safety and the improvement of working conditions of 
employeesemployees and environmental protection are interests of a general nature, in the sense 
thatthat infringement of the rule is not necessarily detrimental to specific individuals 
-- which in fact greatly reduces the risk of prosecution and punishment but instead 
cancan he economically advantageous to the employer. In those circumstances, a Member 
State’sState’s interest in protecting such interests (values) by recourse to criminal law 
-- without any recourse to fault or culpability - can take precedence over the right of 
employeesemployees or undertakings as a matter of principle to be penalised only in respect of 
factsfacts which can be imputed to them personally60." 

5.2.44 Assessing proportionality and dissuasion 

Proportionalityy can simply be assessed having regard to alternative meth›
odss of enforcement. A less invasive method, if it exists, must be preferred. 
Proportionalityy may also require employing a level of resources and exercising 
powerss appropriate to the nature of the interest to be protected. The nature of 
thee interest to be protected determines the appropriate level of resources to be 
allocatedd and/or the exercise of a particular power. If proportionality must be 
definedd by reference to the nature of the interest to be protected, this involves 
carefull consideration of a number of dimensions which at present not only vary 
fromm Member State to Member State - and even within Member States- but are 
regardedd as embodying cultural diversity. 

Inn other words, if assessing proportionality does not simply require analys›
ingg whether or not other methods are available, then any determination of a 
proportionatee response presupposes a ranking of both method and sanction in 
relationn to the nature of the interest to be guaranteed. Such ranking is a matter 
off policy and moral evaluation greatly influenced by national perceptions, and 
iss likely to remain so, if any of the calls for subsidiarity are meant to deliver 
anything.. How does the interest in fisheries conservation compare with that of 
thee health and safety of workers within a single Member State; and then from 
Memberr State to Member State? In the same way, the ambivalence between the 
desiree to reduce the costs of transport operators, ensure road safety and main›
tainn good air quality is unlikely to call for the same response in the different 
Memberr States. Determination of a proportionate response is also determined 
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byy the costs issue. The nature of the interest at stake determines not just the 
powerr to be exercised, but the appropriate level of resources to be used. Again 
thiss calls for a ranking of interests and a balancing exercise between the nature 
off the interest to be enforced and what is regarded as the appropriate investment 
off resources. National courts are ill-equipped to make such assessment. Moreo›
ver,, making such an assessment and ranking is often considered to be beyond 
thee boundaries of judicial function. 

5.2.55 A methodology to help national courts to strike the right balance 

Thee ECJ has given further indication as to how national courts should approach 
thee question whether a national procedural provision prevents effective protec›
tionn of a Community right61. 

Thee national procedural provision must be analysed by reference to the role 
ofof that provision in the procedure; its progress and its special features, viewed as a 
whole,whole, before the various national instances. In the light of that analysis, the 
basicc principles of the domestic judicial system, such as protection of the rights of 
thethe defence, legal certainty and proper conduct of the procedure, must, where appro›
priate,, be taken into consideration. 

But,, one must bear in mind that national systems engage in such a balanc›
ingg exercise all the time, and that such an exercise is, in the main, not altogether 
thatt far removed from the test proposed by the ECJ, an aspect which seems to be 
forgotten.. The integrity of the various national systems has been built over time 
afterr each system has in its own way balanced these various considerations each 
inn the particular fashion which best reflected its own tradition. Ultimately, there›
fore,, national rules should remain untouched, even if it might lead to a denial of 
Communityy law based claims. The ECJ insistence on the need to assess national 
ruless by reference to the national legal system as a whole is a further basis to 
thee argument that hardly any national rule should be changed because of the 
consequentt domino effect for the entire legal system. The rather piecemeal 
interventionn and/or interference into the national legal system which follows the 
applicationn of the principle of effective judicial protection can have a ripple effect 
whichh then leads to a decrease in the integrity of national legal systems. Such 
ann exercise is one which many regard as one which should not be carried out by 
nationall courts62. 

AA different reading of this case law has been proposed according to which 
oncee it is established that the national provision hinders the application of 
Communityy law, the national court must examine whether the limitation at 
issuee can be justified by some fundamental principles of the domestic legal 
system.. The national court must balance the interests served by the national 
ruless at issue and the effectiveness of Community law6}. In this way, a rule 
off reason is introduced to the field of remedies. If this reading is correct, it 
iss suggested that this might be of little use for national courts, for instead of 
balancingg effectiveness against national procedural autonomy, they will have 
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too balance the Community interest of effective judicial protection against the 
particularr national interest protected by the national rule. What national courts 
findfind difficult and at times inappropriate as a task for the judiciary is precisely 
thee balancing of competing interest. As the application of the rule of reason in 
thee Article 28 EC context has shown, this in turn needs to be carried by the EC � 
itselff as national courts reach different results64. 

AA selection of specific remedies will now be analysed. State liability for 
breachh of Community law will be studied separately. 

5.33 Specific remedies 

5.3.11 Existence of a judicial remedy 

Thee principle of effective judicial protection is included in a number of specific 
legislativee provisions. Moreover, it has become a general principle of Commu›
nityy law, a principle with far-ranging practical applications. 

Thee EC J found that Community law confers rights. The existence of a 
remedyy of a judicial nature against any decision of a national authority refusing 
thee benefit of that right is essential in order to secure for the individual effective 
protectionn of his right. Therefore an individual must be able to challenge in the 
courtss the legality of a decision by a public body refusing to accept that he has a 
Communityy law right. The right to effective judicial protection first enunciated 
inn Johnston6*, now encompasses a right to a judicial remedy, the possibility for 
thee judge hearing the proceedings to seek from the competent authorities disclo›
suree of the grounds on which the contested measures was based, and a duty for 
thee judge to impose a sanction which has a real deterrent effect. In this way, 
Communityy law brought about basic minimum standards with regard to judicial 
review. . 

Thee principle of effective judicial protection, initially affirmed in relation to 
aa directive, was extended in Heylens66 to the exercise of a fundamental Treaty 
freedom.. Its scope is even wider, since it applies to any national decision taken 
inn application of Community law or which is part of a Community procedure67. 
Itss reach is further broadened by another aspect of the case law of the ECJ. 
Thee Court has shown a willingness readily to identify rights where mere legal 
interestss were at stake68: 

"whenever"whenever non-compliance with the measures required by the directives in ques›
tiontion might endanger the health of persons, those concerned should be able to rely on 
mandatorymandatory rules in order to enforce their rights." 

Thee right to have decisions judicially reviewed has in practice also meant that 
thee category of reviewable acts under national law has to be widened for the 
purposee of Community law based claims. First, an ’ouster clause’ excluding the 
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jurisdictionn of the courts had to be set aside. Accordingly, a certificate issued by 
aa national authority, stating that the conditions for derogating from the princi›
plee of equal treatment, which is normally to be treated as conclusive evidence 
soo as to exclude the exercise of any power of review by the courts69, had to be 
subjectt to judicial review. As the ECJ explained, if the principle of legality does 
nott exclude consideration of the demands of public order, this concept cannot be 
usedd as justification to exclude all possibility of judicial review of government 
action70.. Second, preparatory acts which normally are not subject to judicial 
revieww may have to be reviewed71. 

Thee right to effective judicial protection has also influenced the pre-litigation 
stagee in so far as it requires that national administrations take a reasoned opin›
ion,, and national judges are empowered to ask public bodies to provide a proper 
statementt of reasons. 

"Any"Any decision must be justiciable and its legality under Community law can be 
reviewed;reviewed; and in any event, the person concerned must be given proper notice, in due 
time,time, of the grounds on which it is based"72. 

Effectivee judicial review must be able to cover the legality of the reasons for the 
contestedd decision. It therefore presupposes that the court to which the matter 
iss referred may require the competent authority to notify its reasons73. Such a 
statementt of reasons, in turn, enables the judge to exercise judicial control on 
thee reasoning of the decision maker. Hence, in the context of claims based on 
aa breach of the principle of proportionality, the statement of reasons plays a 
centrall role. Lastly, the right to effective judicial protection may impact on the 
rightt of the parties to raise new issues at a late stage in proceedings. This point 
iss closely connected with the extent to which national courts are permitted or 
obligedd to raise new issues of their own motion and will be explored below. 

5.3.22 Title and Interest 

Thee principle of effective judicial protection has also influenced national rules 
governingg the individual’s standing and legal interest in bringing proceed›
ings.. The Court has ruled that the fact that certain provisions of the Treaty are 
formallyy addressed to the Member States does not prevent rights from being 
conferredd at the same time on any individual who has an interest in compliance 
withh the obligations thus laid down74. This principle was later extended to Direc›
tives tives 

"While"While it is, in principle, for national law to determine an individual’s standing 
andand legal interest in bringing proceedings, Community law nevertheless requires that 
thethe national legislation does not undermine the right to effective judicial protec›
tion."tion."7575. . 
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Inn Verholen, an individual was allowed to rely on Directive 79/7 before a national 
courtt because he bore the effects of a discriminatory national provision regard›
ingg his spouse, who came within the scope of the Directive although she was 
nott herself a party to the proceedings. The EC �  held that the right to rely on the 
provisionss of Directive 79/7 was not confined to individuals coming within the 
scopee rationae personae of the Directive. Other persons may have a direct interest 
inn ensuring that the principle of non discrimination is respected as regards 
personss who are protected76. So the category of persons concerned includes not 
onlyy those who are directly protected by or named in a particular Community 
instrument,, but also those who have an interest in the application of the rule. 
However,, the boundaries of this latter category are vague77. The judgment 
thereforee raises the question of how national courts are to decide who has an 
interestt in securing compliance with Community obligations. Is it the case that 
nationall courts must approach the question of interest in bringing proceedings 
byy reference to the nature of the Community rules which are alleged to have 
beenn breached? Both in Defrenne and Verholen the Community rule allegedly 
breachedd was the principle of non discrimination which the EC �  regards as a 
fundamentall principle of Community law. Can one derive from these judgments 
aa general rule to the effect that national courts should recognise that whenever a 
fundamentall principle of Community law is breached, title and interest should 
bee construed broadly? Are national courts charged with upholding Community 
laww fundamental principles, or are they entrusted with the more general task 
off helping in the private policing of Community law? At present it does not 
appearr that a straight answer can be given to these questions. Even now, 40 
yearss after national courts were charged with the role of policing the applica›
tionn of Community law there is no general principle available to guide national 
courtss on how they should approach the question of deciding when an indi›
viduall should be considered as having an interest in forcing a Member State to 
complyy with its Community obligations. Yet, this is an issue of some relevance 
forr a number of Community obigations. This is because, on occasion, the scope 
rationaerationae personae of Community instruments cannot easily be deduced from the 
wordingg of their provisions, or because a breach of the obligations which they 
containn does not affect a particular interest. Thus, many environmental direc›
tivess aim at protecting the environment as such, rather than being concerned 
withh securing advantages to individual members of a given class78. 

Howw are national courts supposed to identify who might be recognised 
ass having an interest in securing compliance with Community obligations? 
Advocatee General Capotorti was strongly against an actio popularis to be allowed, 
pointingg notably to the fact that too many people would have an interest in the 
Memberr States complying with their Community obligations79. This is an argu›
mentt which could be used to deny individuals the capacity to invoke Community 
laww before national courts in each and every instance where they are trying to 
forcee Member States to comply with their Community obligations. Further›
more,, since van Gend en Loos, the ECJ has decided to empower individuals and 
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nationall courts, and it would be strange if it was now decided that, given that 
Memberr States fail all too often to comply with Community law, decentralised 
enforcementt should stop on the basis that national courts would be swamped 
withh claims for non-compliance. 

Whatt is required is some reflection on the processes which are required to 
enablee individuals to force compliance with each and every Community obliga›
tions.. National courts will only be swamped with claims if Member States fail to 
takee their Community obligations seriously. However, as a matter of legal policy, 
itt might be contentious to approach the definition of legal interest in bringing 
proceedingss by reference to the fact that too many breaches may be occurring, 
whichh in turn would mean that too many individuals might be wanting to 
securee compliance with Community obligations. 

Inn the Butter Buying Cruises case80 an action was brought by traders against 
Germann customs authorities requesting the German court to order proper 
applicationn of Community law. The plaintiffs were requesting the court to 
orderr the customs authorities to comply with the Common Customs Tariffs. In 
thiss case, the plaintiffs,, rather than claiming damages for the loss incurred by 
themm as a result of these unlawful exemptions, wanted the customs authorities 
too discontinue the exemptions from customs duties - exemptions in breach of 
Communityy law - available to other traders in competition with themselves. 
Thee ECJ therefore had to consider whether Community law gave the right 
too a trader to request a national court to require the authorities of a Member 
Statess to observe Community law in a given situation in which that trader was 
nott involved, but was economically adversely affected by the failure to observe 
Communityy law. The ECJ observed that if the economic interests of a person to 
whomm Community law applies are adversely affected by the non application of a 
Communityy provision to a third party - either through the action of a Member 
Statee or through that of the Community authorities - that person may institute 
proceedingss before national courts in order to compel national authorities to 
applyy the provisions in question or to refrain from infringing them8’. However, 
thee ECJ insisted on the fact that the remedy sought was in fact available under 
Germann law, so that it merely had to be extended to the Community law based 
claim.. Accordingly, an unconditional Community law right to a private action 
too compel public authorities to act to enforce the law does not seem to exist 
att present. The failure by a Member State to apply a particular provision of 
Communityy law to another person can only be remedied by a private person 
throughh an action in the national courts under the conditions fixed under 
nationall law. So, a national rule which makes the right of an individual to 
compell public authorities to act to enforce the law conditional upon this indi›
vidual’ss ability to show a special interest, beyond that of the public at large, 
doess not appear to breach Community law. This may need to evolve, first on the 
groundd that a number of Community instruments require the implementation 
off specific group actions of a preventative nature82; in addition, this may need 
revisitedd at a time when thoughts are given to governance issues. As is often 
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suggestedd the Union needs to reconnect with its citizens and all institutions 
shouldd be involved in finding methods to do so. This includes all Community 
courts.. What better way to convince individuals of the relevance of integration 
thann by enabling them to force Member States to comply with their obligations? 

5.3.3.Communityy law and national evidential rules 

Onn occasion, the principle of effective judicial protection has shifted the onus of 
prooff and has changed evidential requirements. The EC J has recognised that it 
iss normally for the person alleging facts in support of a claim to adduce proof of 
suchh facts, but the onus may shift. Thus, where an undertaking applies a system 
off pay which is wholly lacking in transparency, it is for the employer to prove 
thatt it is not discriminatory8’. This was seen as necessary to avoid depriving 
workerss who appear to be the victims of discrimination of any effective means 
off enforcing the principle of equal pay. Similarly, whenever a national authority 
reliess on a derogation to the rules on free movement, it is for that authority to 
adducee evidence to the effect that reliance on the derogation is justified. Hence, 
iff a national administration may require an importer to submit all the informa›
tionn in his possession to enable it to adduce such evidence, it cannot make the 
authorisationn to market vitamins subject to proof by the importer that these 
vitaminss are not harmful to health84. 

Moreover,, Community law influences the choice of the form of the evidence 
too be adduced. In matters of reimbursement of tax unduly paid, while Member 
Statess may require proof that the burden of the tax has not been passed on to 
otherr persons, special limitations - such as the exclusion of any kind of evidence 
otherr than documentary evidence - make the exercise of the Community right 
virtuallyy impossible and will have to be set aside85. 

AA national court hearing proceedings on the infringement of Community 
ruless and seeking the production of information concerning the existence of the 
factss constituting these infringements can require the Commission to produce 
documentss and Commission officials to give evidence86. 

5.3.44 Rules on time-limits 

Apartt from certain specific legislative provisions fixing time limits*7, proce›
durall autonomy is the norm. The EC J has recognised that the interests of legal 
certaintyy require limitation periods for bringing proceedings, even though the 
expiryy of such limitation periods entails by definition the rejection, wholly or 
inn part, of the action brought88. Accordingly, the length of limitation period has 
neverr been questioned. So a time limit of thirty days has been held reasonable 
bothh in relation to Dutch tax law*9 and German administrative law90. The only 
limitationss to the autonomy of the Member States concerns exceptional circum›
stancess which will now be discussed. 
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First,, the ECJ has denied a Member State the possibility to change a time 
limitt in order to evade claims for repayment of national taxes levied in breach of 
Communityy law. 

"A"A national legislature may not, subsequent to a judgment of the Court from 
whichwhich it follows that certain legislation is incompatible with the Treaty, adopt a 
proceduralprocedural rule which specifically reduces the possibility of bringing proceedings for 
recoveryrecovery of taxes which were wrongly levied under that legislation91. 

Second,, in Emmott, the ECJ held that so long as a directive had not been properly 
implementedd and transposed into national law, the period laid down in national 
laww within which proceedings must be brought cannot begin to run?2. This is 
becausee individuals are unable to ascertain the full extent of their rights until 
suchh time as a directive has been properly transposed. In Steenhorst-Neerings9* 
andd Johnson9*, the Court held that the Emmott ruling was to be regarded 

"as"as confined to the particular circumstances of that case, in which a time-bar had 
thethe result depriving the applicant of ANY opportunity whatever to rely on her right to 
equalequal treatment under the directive". 

So,, limitation periods under national law regarding initiation of proceedings 
cannott begin to run until such time as a directive has been properly transposed. 
Inn other words, national rules on time limits governing the access to a remedy 
cannott start running before the right for which the remedy is sought is available 
inn the legal system. On the other hand, Community law does not preclude the 
applicationn of a generally applicable rule limiting claims in arrears even though in 
suchh circumstances the Member State may derive a substantial benefit from its 
failuree to implement a directive on time. 

Third,, when the Court gives a ruling under Article 234 EC as to the interpre›
tationn and scope of Community law, the Court’s judgment governs all national 
measuress and individual transactions subject to that rule, whether they take 
placee before or after the date of the judgment. Exceptionally, the ECJ may limit 
thee temporal effect of its ruling so that it should only apply for the future95. Such 
restrictionss may be allowed only in the judgment ruling upon the interpreta›
tionn sought. In other words, this power to limit the temporal effect of a ruling 
onn the interpretation of Community law only belongs to the ECJ. Therefore, a 
legislativee provision which limited reimbursement of supplementary enrolment 
feess solely to students who had brought an action for reimbursement prior to 
thee delivery of the judgment of the ECJ from which it followed that these fees 
infringedd Community law cannot be applied by national courts96. 
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5.3.55 Interim measures 

Withoutt interim protection judicial protection of Community law may be inad›
equatee or even illusory. In Factortame the ECJ was, in substance, asked whether 
thee English courts had, as a matter of Community law, a duty to grant interim 
injunctivee relief against the Crown, when as a matter of English law they had no 
suchh power. Having reformulated the question, the Court repeated the wide-
sweepingg statement made in Simmenthal97: 

"any"any provision of a national legal system and any legislative, administrative or 
judicialjudicial practice which might impair the effectiveness of Community law by with›
holdingholding from the national court having jurisdiction to apply such law the power to do 
everythingeverything necessary at the moment of its application to set aside national legislative 
provisionsprovisions which might prevent, EVEN TEMPORARILY, Community rules from having 
fullfull force and effect are incompatible with those requirements". 

FactortameFactortame established that a rule against granting an interim injunction 
againstt the Crown cannot prevent a national court granting a remedy to ensure 
thee effective protection of a Community right. Further, although the ECJ took 
caree to reformulate the questions referred, it is suggested that Factortame is an 
authorityy for the proposition that a court or tribunal which has no jurisdiction 
att all to grant interim protection would have such a jurisdiction by virtue of 
Communityy law98. Finally, the criteria for determining whether to grant interim 
relieff should not solely be a matter of national lav/^. 

However,, the conditions laid down in Factortame remain the ones applied 
ass the next case will show. In R v. Secretary of State for Trade e£ Industry, ex parte 
TUCTUC 10° , the Court of Appeal refused to grant interim relief in a situation where 
aa reference to the ECJ had been made for determination of the question of 
whetherr the Maternity and Parental Leave Regulations 1999 correctly imple›
mentedd Council Directive 96/34/EC into domestic law. The Court of Appeal 
heldd that there was no justification for making an interim declaration, pending 
thee determination that the Regulations were ultra vires. 

Thee Trades Union Congress (TUC) had appealed the decision of the Divi›
sionall Court referring to the ECJ a number of questions relating to the inter›
pretationn of Directive 96/34/EC for the purpose of establishing the legality of 
somee provisions of the implementing regulations, the Maternity and Parental 
Leavee etc Regulations 1999 SI 99/3312, since the Divisional Court had refused 
too grant ann interim declaration, pending the determination of that reference, 
thatt reg.i3(3) was ultra vires. The TUC had appealed against this refusal. It 
arguedd that the Divisional Court had failed properly to consider the balance of 
convenience;; had applied the wrong test in that it held that the TUC’s arguments 
weree not so "clearly correct" that effect should not be given to them pending the 
reference;; that it should have held that there was a strong presumption in favour 
off granting interim relief where to do so would protect the actual or putative EU 
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rightss of parents which would otherwise be lost; that it was wrong in holding 
that,, if it declared the relevant provisions of the regulations to be unlawful, it 
wouldd also have to declare the whole of the Regulations unlawful; and that it had 
failedd to conclude that the balance of convenience favoured the grant of the relief 
sought. . 

Thee Court of Appeal held that while it was possible - albeit unusual - for an 
interimm declaration to be sought such as to render inoperative domestic legisla›
tionn which a domestic tribunal had declined to declare unlawful, the starting 
pointt for a consideration of the issues was the guidance given by the House of 
Lordss in Factortame. Therefore the guidelines laid down in American Cyamid 
applied.. The Court of Appeal acknowledged the special circumstances arising in 
thee case, where damages were clearly an inappropriate remedy for both parties. 
However,, it held that in considering the balance of convenience, Lord Goff had 
madee a number of observations in the Factortame case; and while he had recog›
nisedd that there might be cases where exceptional circumstances made it appro›
priatee to grant interim relief, the importance of not restraining a relevant body 
wass a threshold criterion which a court had to consider first. From Lord GofPs 
speechh could be drawn the following propositions: (i) the decision whether 
orr not to grant interim relief was a matter of discretion for the trial court and 
thee Court of Appeal would only interfere in established circumstances; (ii) in 
approachingg the question of whether interim relief should or should not be 
grantedd a court should have regard to the threshold criterion which Lord Goff 
recognised;; and (iii) in thereafter considering the balance of convenience, the 
concurrentt elements which a court had to consider were: (a) the strength of the 
casee referred to the EC J; and (b) the respective loss to the parties if a declaration 
wass granted or not. 

Thee Divisional Court had not erred in law. The TUC had failed to make a 
casee that its interpretation of the requirements of the Directive were "clearly 
correct".. The Divisional court had correctly concluded that the validity of the 
laww was not so clear as to justify the exceptional course of granting interim 
relief.. In considering the balance of hardship the court had had before it a great 
deall of material which it could not be said the court had closed its mind to. In 
consideringg the severability of the Regulations and whether they could or could 
nott survive having reg.i3(3) excised, the Divisional Court had acknowledged 
thee argument, but there was noo force in it. In respect of the argument that there 
shouldd be a presumption that EU law should be upheld it had to be noted that: (i) 
beforee upholding EU law a domestic court had to know what that law was and, 
iff it knew, there would not have been a reference; and (ii) Lord Goffs speech 
inn Factortame put the presumption in the opposite direction, in that domestic 
laww was to be applied pending the determination of any reference. The Court 
off Appeal accepted that the time taken for the reference to be determined, an 
estimatedd two years "was significant given that the provisions were only to 
operatee until a child reached the age of five". Still to address this problem, no 
interimm protection could be provided, instead, a formal request would be made 
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forr a determination under the accelerated procedure provided by the ECJ rules of 
procedure. . 

5.3.66 Recovery of sums unduly paid 

AA distinction needs to be drawn between situations where the State has 
perceivedd sums in violation of Community law, and those where the State has 
allocatedd sums in violation of Community law. The latter will be examined first 
byy reference to the recovery of aids that have been illegally granted. 

Whilstt national courts have no power to decide on the compatibility of a 
Statee aid with Community law, they must enforce the procedural obligation to 
notifyy a State aid. They may also be confronted with a claim by a trader wanting 
too prevent a national authority from granting a State Aid in breach of the State 
Aidd rules to a competitor. In addition, national courts must provide assistance to 
nationall administrative authorities to recover unlawful State aid. On occasions, 
thiss requires setting aside rules of national administrative law on time limits, 
andd legitimate expectations. 

"Although"Although the Community legal order cannot preclude national legislation which 
providesprovides that the principle of legitimate expectations and the legal certainty are to 
hehe observed with regard to recovery, it must be noted that, in view of the mandatory 
naturenature of the supervision of State Aids by the Commission under article 93 of the 
Treaty,Treaty, undertakings to which aid has been granted may not, in principle, entertain 
aa legitimate expectation that the aid is lawful unless it has been granted in compli›
anceance with the procedure laid down in that article. A DILIGENT BUSINESSMAN should 
normallynormally able to determine whether that procedure has been followed101." 

5.3.77 Restitution of charges and duties levied by the public administration 
inn breach of Community law: 

Thee following developments only concern charges which do not fall within the 
scopee of the Community Customs Code10*. 

Thee question whether and under which conditions, individuals have a right 
too reimbursement of charges levied in breach of Community law has given 
risee to an extensive body of case lawIOˇ. The right to obtain a refund of amounts 
chargedd by a Member State in breach of Community law is the consequence 
andd complement of the rights conferred on individuals by the Community 
provisionss as interpreted by the ECJ. Still, such a refund has to be sought in 
thee framework of the substantive and procedural conditions laid down by the 
variouss relevant national laws104, subject to the equivalence and effectiveness 
tests.. A major hurdle in the way of recovery of sums unduly paid stems from the 
possibilityy for Member States to take into account the fact that such charges had 
beenn incorporated into the price of goods. Provisions which prevent the reim›
bursementt of taxes, charges and duties levied in breach of Community law are 
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nott contrary to Community law where it is established that the person required 
too pay those charges has in fact passed them on to other persons. The ECJ has 
recognisedd that Member States are entitled to refuse repayment when it would 
resultt in the unjust enrichment of the recipients, but it has laid down strict 
limits.. A Member State may resist repayment to the trader of a charge levied in 
breachh of Community law only where it is established that the charge has been 
bornee in its entirety by another person and that reimbursement of the trader 
wouldd constitute unjust enrichment. Where the burden of the charge has been 
passedd on only in part, the trader must be reimbursed the amount not passed 
on.. Neither the fact that traders have a legal obligation to incorporate the charge 
inn the cost price, nor the fact that failure to comply with that obligation carries a 
penalty,, entail a presumption that the entire charge has been passed on. Finally, 
thee ECJ indicated that even where the charge has been passed on to another 
person,, traders should be able to claim that the illegal levying of the charge has 
causedd them damage. As the ECJ noted, such damage could be caused by, inter 
alia,alia, the fact that the unlawful charge by increasing the price of the imported 
goodss has reduced sales and thus profits. So traders may not be prevented from 
applyingg to the competent national courts for reparation of the loss caused by 
thee levying of illegal charges irrespective of whether those charges have been 
passedd on105. Such an action would be subject to the conditions laid down by the 
ECJJ in its case law on State liability for breach of Community lawto6. Whether it 
followss from the case law that individuals would be better advised to bring an 
actionn for action for damages rather than an action for restitution is still unclear. 
Finally,, given that the illegality of a charge under Community law is a defence to 
ann action for unpaid charge107, the best course of action for traders might be to 
resistt payment of the charge. 

5.3.88 Raising Community Law points ex proprio motu 

Forr Community law to be applied, it must be invoked. But in adversarial systems 
wheree the ambit of the dispute is defined by the parties, which have knowingly 
orr in ignorance not raised a Community law point, the application of Commu›
nityy law is jeopardised. To what extent can a national/Community judge, raise 
aa Community law point of his own motion? To what extent can Community 
laww be regarded as a public policy issuee - moyen d’ordre public - which the judge 
shouldd raise ex officio? Further, which Community law rules are public policy 
matters?? Some of these issues have been addressed by the ECJ. 

Thee question was first raised in Rheinmühleri 0&. Later, in Verholen109, the ECJ 
heldd that Community law does not preclude a national court from examining of 
itss own motion whether national rules are in conformity with the precise and 
unconditionall provisions of a directive where the individual had not relied on 
thee directive before it. In Peterbroecku°  the ECJ held that: 
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"Community"Community law precludes the application of a domestic procedural rule whose 
effecteffect is to prevent a national court from considering of its own motion whether a 
measuremeasure of domestic law is compatible with a provision of Community law when the 
latterlatter provision has not been invoked by the litigant within a certain period." 

Byy contrast in Van Schijndel’" the ECJ held: 

"Community"Community law DOES NOT REQUIRE national courts to raise of their own motion 
anan issue concerning the breach of provisions of Community law where examination of 
thatthat issue would oblige them to abandon THE PASSIVE ROLE ASSIGNED TO THEM BY 

GOINGG BEYOND THE AMBIT OF THE DISPUTE DEFINED BY THE PARTIES THEMSELVES 

andand relying on facts and circumstances other than those on which the party with an 
interestinterest in application of those provisions bases his claim." 

However,, this begs the following question: if the rationale for judges raising a 
Communityy law point is that Community rules are public policy matters, then 
whyy should the wishes of the parties be a relevant consideration? In Kraaijveld1’2 

thee ECJ considered again whether a national court should of its own motion 
raisee the question of whether the national authorities exceeded their discretion 
underr a directive. It confirmed that the national court would have this power 

"where"where under NATIONAL LAW a court must or may raise of its own motion pleas in 
lawlaw based on BINDING DOMESTIC RULES which have not been raised by the parties""3 

Inn Oceano Gruppo"*, at issue was whether a court seized of a dispute concerning 
aa contract between a seller or supplier and a consumer should determine of its 
ownn motion whether a term of the contract is unfair when making an assess›
mentt as to whether a claim should be allowed to proceed. The ECJ considered 
thee system of protection introduced by the Directive and found that it was 
basedd on the idea that the consumer is in a weak position vis-a-vis the seller or 
supplier,, as regards both his bargaining power and his level of knowledge. As 
aa result, the consumer agrees to terms drawn up in advance by the seller or 
supplierr without being able to influence the content of the terms. Accordingly it 
held: : 

"The"The aim of Article 6 of the Directive, which requires Member States to lay down 
thatthat unfair terms are not binding on the consumer, would not be achieved if the 
consumerconsumer were himself obliged to raise the unfair nature of such terms. In disputes 
wherewhere the amounts involved are often limited, the lawyers’fees may be higher than the 
amountamount at stake, which may deter the consumer from contesting the application of an 
unfairunfair term. While it is the case that, in a number of Member States, procedural rules 
enableenable individuals to defend themselves in such proceedings, there is a real risk that 
thethe consumer, particularly because of ignorance of the law, will not challenge the term 
pleadedpleaded against him on the grounds that it is unfair. It follows that effective protection 
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ofof the consumer may be attained only if the national court acknowledges that it has 
powerpower to evaluate terms of this kind of its own motion. ...the imbalance between the 
consumerconsumer and the seller or supplier, may only be corrected by positive action uncon›
nectednected with the actual parties to the contract." 

Fromm this ruling, it would appear that national courts are encouraged to raise 
Communityy law points of their own motion by reference to the underlying objec›
tivee contained in a particular Community instrument. 

Fromm the foregoing it can be seen that there is a lack of consistency in the 
rationalee used by the ECJ to found such a duty for national courts. 

Whateverr the rationale to found such a duty for national courts, it would 
appearr that at any rate in the UK in practice: 

"given"given the age and background of the judges in the field of Community law, it is a 
subjectsubject which none of them, so to speak, grew up with academically, and therefore it is 
notnot particularly likely that at any rate the older judges would spot European problems 
thatthat the parties had not spotted."1’5 

5.3.9.Miscellaneouss influences 

Nationall rules governing the enforcement of contract law can be affected by the 
requirementss of Community law in other ways, as will now be shown. Commu›
nityy law may well lead to the imposition upon an individual of civil liability or 
aa civil obligation which would not otherwise have existed. In Haberman Belter-
mann"mann"66,, the application of national rules regarding misrepresentation, and 
nullityy of contracts was blocked by Directive 76/207. In Dekker"7, general provi›
sionss governing civil liability were affected in so far as the grounds of exemption 
providedd under national law could not be invoked in certain circumstances. 

"Although"Although Directive 76/20J leaves the Member States as regards sanctions for 
breachbreach of the prohibition of discrimination freedom to choose one of the various 
methodsmethods suitable for achieving this objective, it nevertheless requires that where a 
MemberMember State chooses a sanction which forms part of the rules on civil liability, any 
breachbreach of the prohibition of discrimination must in itself be sufficient to impose full 
liabilityliability without it being possible to take account of grounds of exemption provided for 
byby national law." 

MarshallMarshall II shows how the rules on compensation may be affected as statutory 
limitss on quantum of damages had to be set aside. Equally, the availability of 
interestt appears no longer to be strictly a matter for national law. In Marshall II 
thee ECJ held: 

"reparation"reparation of the loss and damage sustained by a person injured as a result of 
aa discriminatory dismissal may not be limited by excluding an award of interest to 
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compensatecompensate for the loss sustained by the recipient of the compensation as a result of 
thethe effluxion of time until the capital sum awarded is actually paid." 

Thee EC J might be called upon to adjudicate on the question of the rate of 
interestt or the date from which it is to be paid. Whether the principles developed 
inn Marshall in the context of a claim for compensation for breach of a Commu›
nityy right can be extended to claims for restitution is still undecided. 

Inn Courage v. Crehan"*, in the context of tied house agreements in the brew›
eriess sector, the ECJ had to consider whether a national court was obliged, as 
aa matter of Community law, to award damages to an injured party to an illegal 
contractt notwithstanding that under English law no such remedy would be avai›
lable.. The Court first recalled that any individual could rely on a breach of Arti›
clee 81 of the Treaty before a national court even where he is a party to a contract 
liablee to restrict or distort competition within the meaning of that provision; 
furthermoree that the full effectiveness of Article 81 of the Treaty and, in particu›
lar,, the practical effect of the prohibition laid down in Article 81(1) would be put 
att risk if it were not open to any individual to claim damages for loss caused to 
himm by a contract or conduct liable to restrict or distort competition. 

Indeed,, the existence of such a right strengthens the working of the 
Communityy competition rules and discourages agreements or practices, 
whichh are frequently covert, which are liable to restrict or distort competition. 
Fromm that point of view, actions for damages before the national courts can 
makee a significant contribution to the maintenance of effective competition 
inn the Community. There should not therefore be any absolute bar to such an 
actionn being brought by a party to a contract which would be held to violate 
thee competition rules. Article 81 of the Treaty precludes a rule of national law 
underr which a party to a contract liable to restrict or distort competition within 
thee meaning of that provision is barred from claiming damages for loss caused 
byy performance of that contract on the sole ground that the claimant is a party 
too that contract, although it does not preclude a rule of national law barring a 
partyy from relying on his own unlawful actions to obtain damages where it is 
establishedd that that party bears significant responsibility for the distortion of 
competition. . 

Beforee the ECJ, it was argued that a contract might prove to be contrary to 
Articlee 81(1) of the Treaty for the sole reason that it is partt of a network of similar 
contractss which have a cumulative effect on competition, and that therefore 
inn such a case, the party contracting with the person controlling the network 
cannott bear significant responsibility for the breach of Article 81, particularly 
wheree in practice the terms of the contract had been imposed on him by the 
partyy controlling the network. It may be asked why such consideration could not 
bee applied directly by the national courts. As a result of the ECJ ruling, it would 
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noww appear that a party to a contract unlawful under Article 81 EC Treaty can 
relyy on this unlawfulness to seek damages before the English courts unless this 
partyy played a significant role in the ensuing distortion of competition. 

5.44 The UK courts and the case law on remedies 

Thee UK courts have adopted an unpredictable approach to the requirements 
off effective judicial protection. In many instances, they were prepared to grant 
thee remedy sought even though it involved a radical departure from established 
patterns.. In other cases they decided they could not disregard the exclusive sanc›
tionn Parliament had provided. Remaining within the proper boundaries of the 
judiciall function seems to be a central concern for the UK courts, even though 
theirr approach sometimes lack consistency. 

5.4.11 Compensation 

MarshallMarshall II raised specific questions regarding procedural rules pertaining to 
conceptss of damages and compensation, together with some broader issues 
regardingg the range of duties involved in national courts ensuring full and effec›
tivee protection of Community-based rights. Where a Member State chooses to 
providee compensation as a remedy, when is it adequate? Can a national judge 
substitutee his own assessment for that laid down by national law? How far can 
aa UK court go - in terms of frustrating legislative intent - to ensure an effective 
remedyy is granted? 

5.4.1.11 Why Marshall II? 

Mss Marshall was dismissed by her employer, a Health Authority, at the age 
off 62. Had she been a man she would have been allowed to stay in employ›
mentt until she reached the age of 65. In 1980, she presented a complaint to an 
Industriall Tribunal alleging that she had been discriminated against contrary 
too the Sex Discrimination Act 1975 {hereafter SDA), Article 141 EC and the 
Equall Treatment Directive"9. After a lengthy judicial process120, it was held that 
shee had been discriminated against. Her complaint was then remitted back to 
thee Industrial Tribunal to consider the question of remedy121. Ms Marshall was 
seekingg compensation under the provisions of the SDA; section 65 provided 
interinter alia that if the complaint is well founded, the tribunal may choose to award 
compensationn up to a prescribed maximum’22, at the time �  6,250. Ms Marshall 
challengedd these provisions on the basis of Article 6 of the Equal Treatment 
Directive.Directive. This provision had already been interpreted by the ECJ123 and applied 
byy the referring national courts124. The ECJ had previously held that the remedy 
shouldd be real and effective, have a deterrent effect, and if compensation was 
too be awarded, it should be adequate. Accordingly, the referring national court 
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relyingg on the general rules on civil liability - rather than on the implementing 
legislationn - awarded the plaintiffs the equivalent of six months’ gross salary 
payment:: DM 21 000, a figure which compares favourably with that of DM 7.20 
-- corresponding to the outlay in connection with the application for the position 
-- which the plaintiff could have expected under the legislation implementing 
thee Directive"5. 

Mss Marshall argued that the provisions of the SDA did not provide adequate 
compensationn as defined by the ECJ. The Industrial Tribunal accepted it had to 
interprett and apply the legislation adopted for the implementation of the Direc›
tivee in conformity with the requirements of Community law, and that it had to 
providee an adequate remedy. After finding, as a fact, that the remedy available 
wass not adequate, the Industrial Tribunal decided to ignore?*6 the statutory 
limit,, and substantially increased it so as to provide the adequate compensa›
tionn required. Accordingly, Miss Marshall was awarded £11,695, rather than the 
statutoryy prescribed maximum of £6,250. An additional ,£7,710 interest was 
awardedd for the period running from the date of Ms Marshall’s first applica›
tionn to the Court of Appeal’s decision allowing her claim127. The decision was 
appealed128,, but the only ground related to interest129. Whether the award of a 
summ above the statutory limit was in excess of jurisdiction was never raised. The 
EATT remarked that at common law, 

"save"save in some rare cases in the calculation of special damage, there is no power to 
includeinclude an element of interest when assessing damage. The power to grant interest is 
givengiven by statute"130. 

Turningg to the question as to whether Community law provided such a power, 
thee EAT found that Article 6 of the Equal Treatment Directive had no direct 
effect,, and that the duty laid down in von Colson did not require a national court 
too construe Article 6 in order to justify an award of interest. The case of von 
ColsonColson was distinguished on the ground that the purely nominal compensa›
tionn available amounted, in effect, to a situation where there was no judicial 
remedy,, whereas, under the Sex Discrimination Act, a remedy was available. The 
Employmentt Appeal Tribunal struck out the amount for interest; however, the 
amountt awarded by the Industrial Tribunal, and paid by the Health Authority, £ 
11,695,, remained substantially above the statutory limit of £6,250. 

Mss Marshall appealed the EAT’s decision to quash the award of the £7701 
interest131.. The Court of Appeal, by a majority of two to one, dismissed it. 
Althoughh the appeal only related to whether an Industrial Tribunal had any 
powerr to award interest in circumstances such as Ms Marshall’s case, all three 
judgess decided to address what they considered the central issue, namely 
whetherr or not Community law empowered a national judge to override a 
statutoryy limit1’2. The majority answered in the negative. All three judges were 
sympatheticc to the argument that the statutory limit on compensation did not 
providee the adequate and effective remedy required by Article 6 of the Equal 
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Treatmentt Directive1". Yet they could not agree that this finding was sufficient 
too found a power for a national judge to overlook a statutory limitation. 

"Miss"Miss Marshall and others must wait until the United Kingdom enacts legisla›
tiontion giving effect to Article 6 as the EC] has construed it". 

Thee Court of Appeal decided that it is nott for judges to substitute their own 
appreciationn for that of Parliament. Article 6 had no direct effect, and the inter›
pretativee duty could not come into play as the wording of the national legislation 
didd not give rise to any ambiguity134. Similarly, on appeal, the House of Lords 
consideredd that, beyond the question of an Industrial Tribunal’s power to award 
interestt lay the fundamental issue, of whether Community law gave national 
courtss power to override national legislation in order to grant the remedy 
sought.. This area ought to have been free of doubt following Factortame, yet a 
referencee was sent to Luxembourg. 

5.4.1.22 Back in Luxembourg 

Mss Marshall argued that the principle of effective protection empowered 
nationall judges to set aside where necessary any provisions of domestic law 
preventingg such protection from being granted. In view of that, the statutory 
limitt should be ignored. As for the award of interest, she argued that it should 
bee allowed by analogy with comparable actions, in casu, actions for discrimina›
tionn brought in the County Courts and other actions in tort brought in the High 
Court.. In sum the argument is that where common law and statutory remedies 
coexist,, but the former is more in conformity with the objectives laid down in 
thee Directive, the national judge should prefer it to the statutory remedy provided 
forr under the legislation implementing the directive. Such an interpretation 
cann even be reconciled with the principle of institutional autonomy, since the 
UKK judge is merely asked to use a power which is available in the national legal 
system,, albeit not the specific remedy provided by the legislation giving effect to 
thee relevant Community obligation. 

MarshallMarshall U’s interest also lies in the fact that it serves to highlight how the 
preliminaryy ruling procedure is used to help national courts decide cases on 
ann individual basis. What the UK judge was told to do was precisely what the 
Germann judge did when applying the von Colson ruling. The German judge 
appliedd the general rules on civil liability, in lieu of the specific provisions 
containedd in the implementing legislation. National judges are charged with 
givingg full effect to Community law and this might involve deciding to elect 
fromm the various sanctions available the most appropriate one for the protection 
off Community law. 

Thee ECJ held that Article 6 is an essential factor for attaining the funda›
mentall objective of equal treatment for men and women, and that when finan›
ciall compensation is the measure adopted in order to restore that equality, 
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suchh compensation may not be limited to an upper limit fixed a priori in terms 
off amounts or by excluding an award of interest to compensate for the loss 
sustainedd by the recipient of the compensation as a result of effluxion of time 
untill the capital sum awarded is actually paid. In contrast with Johnston1^, where 
Articlee 6 was found "not to contain, as far as sanctions for any discrimination 
aree concerned, any unconditional and sufficiently precise obligation which may 
bee relied upon by an individual", in Marshall, Article 6 was found to be a provi›
sionn which may be relied upon against the State in order to set aside a national 
provisionn which imposes limits on the amount of compensation recoverable by 
wayy of reparation136. 

5.4.22 Injunction 

Inn Griffin, one of the reliefs sought was an injunction restraining South West 
Waterr from proceeding with further staff redundancy unless and until proper 
consultationn had taken place. The High Court considered that where a directive 
leavess Member States the choice of remedy for breach of the directive, it cannot 
bee interpreted so as to require the Member State to select one mode of sanction 
forr breach of the directive in preference to another, at any rate where the sanc›
tionn selected is capable of guaranteeing real and effective judicial protection and 
aa real deterrent effect. The sanction selected by Parliament was a complaint to 
thee industrial tribunal, empowered, if it finds the complaint well founded, to 
makee a declaration to that effect and make a protective award. 

Blackburnee J. held that: 

"whilst,"whilst, therefore, there may be a question, as there was in case 0383/92, as 
toto the adequacy of the award which the industrial tribunal is empowered to make 
havinghaving regard to some feature of the legislation which provides for the sanction, I DO 
NOTT CONSIDER THAT IT IS OPEN TO ME TO DISREGARD THE EXCLUSIVE SANCTION 

WHICHH PARLIAMENT HAS SELECTED FOR GIVING EFFECT TO THE DUTY TO CONSULT, 

wherewhere it arises, and to grant to the plaintiffs a form of relief for which the igg2 Act 
makesmakes no provision. Even if it were open to me in appropriate circumstances to 
disregarddisregard the exclusive sanction which Parliament has provided and grant injunctive 
reliefrelief of the kind sought, I am not persuaded that I would have any sufficient grounds 
forfor doing so. It seems to me that an order restraining an employer from effecting any 
redundanciesredundancies unless he has ’consulted with’ his employees’ representatives ’with a 
viewview to reaching an agreement’, which is what the plaintiffs seek, is one which is 
fraughtfraught with practical difficulties... I can well see, therefore, why Parliament has 
chosenchosen to provide for breaches of the duty to consult and inform under s 188, by leav›
inging it to an industrial tribunal which is particularly well equipped to consider such 
matters’’. matters’’. 
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InIn R v. Secretary of State for Health and Others, ex parte Imperial Tobacco Ltd and 
OthersOthers11"’,"’, tobacco companies sought an injunction from the High Court restrain›
ingg the government from adopting provisions transposing Directive 98/43 
relatingg to the advertising and sponsorship of tobacco products pending a ruling 
off the Court of Justice on the validity of the Directive. The House of Lords 
heldd that, when a domestic court is asked to grant an injunction to restrain 
thee Government of a Member State, during the implementation period, from 
makingg regulations pursuant to a directive, the question whether the applicable 
laww is domestic law or Community law cannot be answered without a reference 
forr a preliminary ruling to the Court of Justice. It would appear that the courts 
inn the UK consider that, whenever a directive is implemented in national law 
beforee the prescribed final date, any application for interim relief to suspend the 
operationn of the directive would be a matter for Community law. 

5.4.33 Title and interest 

Inn EOOi&, the House of Lords decided that the Equal Opportunities Commis›
sionn had a "sufficient interest in the matter" within the meaning of R.S.C., Ord. 
53»r-- 3(7) t0 n a v e l° cus standi to apply for a declaration that UK legislation on the 
thresholdd conditions for redundancy pay was incompatible with the Equal Treat›
mentt Directive. By contrast, individuals who assert that they are directly affected 
byy failure to implement a directive have no locus standi to apply for a similar 
declaration. . 

Inn the UK context, the situation is further complicated by the fact that rules 
governingg title and interest are construed differently in England and Scotland. 
Lordd Hope, in his article on the Mike Tyson case139, showed some irritation at 
whatt he regarded as the unjustified divergence between Scots and English 
Laww on matters of locus standi. "No one", he said, "can now question the fact 
thatt it is unsatisfactory that there should be a difference of view as to standing 
betweenn England and Scotland in public law cases". I4°  Lord Hope suggested 
thatt the courts should attend to this problem by reviewing the Scottish approach 
too standing as soon as possible141. On the other hand, still in the context of 
remediess against ministers in judicial review, the fact that the present rules in 
Scotlandd and England are different and the recognition that there might be a 
casee for removing the differences was not thought to be sufficient to empower 
thee courts. On the contrary, the view from the judiciary in that case was that the 
removall of these differences should be undertaken by one or other Parliament 
ratherr than by the courts themselves143. 
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5.55 Conclusion 

Inn the absence of uniform Community rules, it is for the Member States to 
providee remedies and procedures for the protection of Community rights. Never›
theless,, in order to ensure effective and uniform judicial protection, the EC J has 
influencedd the procedures governing the exercise of various classes of action. 
Thee UK courts have adopted an inconsistent approach to the remedies issue. At 
times,, they were prepared to grant the remedy sought even though it involved 
aa radical departure from established pattern. In other cases they decided they 
couldd not disregard the exclusive sanction Parliament had provided. 

Thee next chapter discusses a Community remedy State liability for breach of 
Communityy law and its application by the UK courts. 
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"I"I cannot but remind myself that it was the Member States which completely 
freelyfreely agreed the contractual rules underlying the system as a whole, and that the 
MemberMember States are still the decisive protagonists in the process for the formulation of 
CommunityCommunity measures. Consequently to hold that liability exists for failure to fulfil 
obligationsobligations is tantamount simply to increasing the effectiveness of the system and does 
notnot involve any activity supplementing, let alone supplanting the legislature."1 

"AA Member State’s obligation to make reparation for the loss and damage so 
causedcaused is subject to three conditions: the rule of law infringed must be intended to 
conferconfer rights on individuals; the breach must be sufficiently serious; and there must 
bebe a direct causal link between the breach of the obligation resting on the State and 
thethe damage sustained by the injured parties ...While the right to reparation is founded 
directlydirectly on Community law where the three conditions set out above are fulfilled, the 
nationalnational law on liability provides the framework within which the State must make 
reparationreparation for the consequences of the loss and damage caused, provided always that 
thethe conditions laid down by national law relating to reparation of loss and damage 
mustmust not be less favourable than those relating to similar domestic claims and must 
notnot be so framed as to make it virtually impossible or excessively difficult to obtain 
reparation"reparation"22. . 

AA right to a specific remedy: State liability for breach of Community law 

Communityy law requires a remedy in damages to be made available in the 
nationall courts to those parties who sustain loss as a result of breaches of 
Communityy rules by public authorities. This chapter traces the evolution of this 
neww remedy in the case-law of the ECJ and examines its relationship with other 
nationall remedies. It also analyses the existing case law and its application in 
thee UK courts’. 

6.11 The recognition of the principle of State liability 

Thee question was first addressed in Francovich4. A1980 directive5 required 
Memberr States to create a guarantee fund designed to protect employees’ wages 
inn the event of their employers* insolvency. Italy failed to take any steps to imple›
mentt the directive, a failure formally established in enforcement proceedings 
broughtt by the Commission6. Mr Francovich and Mrs Bonifaci were employed 
byy firms, both of which had become insolvent. They brought proceedings in the 
Italiann courts against the Italian State for payments in respect of unpaid salaries 
andd wages or, in the alternative, damages. Their claims were based on the 
unimplementedd directive. Both Italian courts referred questions to the ECJ. The 
Courtt held that the directive was clear and precise as to the beneficiary of the 
guarantee,, but not clear and precise as to the identity of the person liable under 
thee guarantee, and that the Italian State could not be regarded as the guarantee 
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institutionn merely because it had failed timeously to implement the directive7. 
So,, an interested individual could not rely upon the directive to ask a national 
courtt to effectuate directly a right to payment against the State. However, the 
Courtt went on to establish that the Italian State was liable to pay damages. 

Thee Court recalled that it had long been settled through its own case law 
dealingg with the nature and effect of Community law that national courts 
responsiblee for the application of provisions of Community law are under a 
duty,, in cases within their jurisdiction, to ensure that those provisions are given 
fulll and effective protection. Such protection would be called into question if 
individualss had no opportunity to obtain compensation where their rights were 
infringedd owing to a breach by a Member State of its Community obligations. 
Therefore,, Community law imposed an obligation on Member States to recom›
pensee individuals for loss caused by such a breach. "The principle... is inherent 
inn the system of the Treaty"8. The Court also invoked Article 10 EC, but made 
nono reference to the general principles common to the laws of the Member States, 
therebyy indicating that this new remedy was a consequence of the unique nature 
off Community law and a requirement of primacy9. 

Iff Community law required a Member State to make good loss incurred by 
individualss as a result of infringements of its Community obligations, the prin›
ciplee was not without qualifications. In Francovich the provisions of Community 
laww infringed were contained in a directive. Hence the judgment reads: 

"the"the result laid down in the directive involves the GRANTING OF RIGHTS FOR THE 

BENEFITT OF INDIVIDUALS and the SUBSTANCE OF THOSE RIGHTS must be IDENTIFI›

ABLEE ON THE BASIS OF THE PROVISIONS OF THE DIRECTIVE" I0. 

FrancovichFrancovich was decided in a particular factual context: a total failure to trans›
posee a directive, failure definitively established by the EC J itself in a previous 
judgment.. As a result it established that a Member State could be held liable for 
thiss type of infringement. Yet, because of this particular factual context many 
questionss were not addressed. Thus, it was unclear whether a right in damages 
wouldd lie also where transposition was incomplete, incorrect or belated, or 
whetherr bad faith was an essential component of the violation. Given that the 
breachh had been established previously by the ECJ in an Article 226 judgment, 
issuess such as how and by whom should the breach be identified or constituted 
couldd not be raised either. The difficult questions as to whether national courts 
themselvess would also be competent to establish the existence of a breach and 
followingg which criteria were not addressed either. At least one thing could be 
deducedd from Francovich, namely that the principle was not limited to directives, 
butt could be extended to infringement of any Community right for the benefit 
off individuals. Since Francovich a series of decisions shed light on the different 
conditionss under which Member States’ actions can give rise to a right to repara›
tion. . 
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6.1.11 What is the fuss about? 

FrancovichFrancovich did not come as a complete surprise. The idea that the Commu›
nityy legislature itself ought to establish a system of liability on the part of the 
Memberr States for failure to comply with Community law was proposed by the 
ECC J as early as 1975 in suggestions submitted for the Tindemans Report". There 
hadd been some case law anticipating Francovich. The Court had indicated the 
possibilitypossibility of national courts hearing such claims and that State liability would 
draww the full consequences of an Article 226 EC action12. Indeed it held that 
compliancee by a Member State with its Community obligations after the date set 
inn the reasoned opinion will not prevent a finding that the Member State was in 
breachh of these obligations as the judgment 

"may"may be of substantive interest as establishing the basis of a responsibility that a 
MemberMember State can incur as a result of its default, as regards other Member States, the 
CommunityCommunity OR PRIVATE PARTIES""3. 

Theree were further oblique references in Russo1*: 

"whenever"whenever damage has been caused through an infringement of Community law, 
thethe State is liable to the injured party of the consequences in the context of national 
lawlaw on the liability of the State." 

Regardless,, these cases alluded only to the possibility of such actions; Francovich 
wentt a stage further and imposed a duty on Member States to provide a remedy 
inn damages and to make available a procedure by which individuals may claim 
damagess in case of breach of Community law, where no such remedy and 
proceduree was provided for under existing national rules. However, if, follow›
ingg Francovich, national courts, as organs of the State, are put under the obliga›
tionn to provide a remedy in damages against the State, or even create it where it 
doess not exist, for some national courts this new remedy simply means evolving 
furtherr their own domestic law on public tort liability. Typically, the House of 
Lordss had already been dealing with this issue15. 

Partt of the doctrine saw Francovich as the logical product of the EC J case law: 

"seen"seen from the perspective of the Community, one must inevitably wonder why 
itit took more than 30 years for the Court to come to a conclusion which seems to be so 
inherentinherent to the whole legal system"16. 

Inn this way Francovich simply constituted a further improvement in the protec›
tionn afforded by the national legal systems’7. This is true, inasmuch as Fran›
covichcovich involves no more difficulties for national courts than other requirements 
off the ECJ. The profound effect Community law has had on the exercise of 
judiciall powers in the Member States has been explored before. Community law 
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iss generally accepted as the superior norm in the various national legal systems, 
evenn when such recognition entails assault on constitutional fundamentals. 
Moreover,, following Francovich, the party ultimately made liable is the party 
actuallyy responsible for the mismatch between Community law and national 
law,, whereas in other instances18, national courts have had to interpret national 
legislationn in the light of Community law thereby placing burdens on private 
parties,, who could not, on any view, be regarded as responsible for the failure to 
complyy with Community obligations. By "shifting the means of enforcement of 
Communityy law"19, Francovich unquestionably introduces a fairness element. 

Itt is tempting to argue that Member States have nothing to fear from the 
principlee of State liability, provided they comply faithfully with the Community 
obligationss they willingly undertook. Such a vision however overlooks the fact 
thatt not all Community obligations are regarded by the Member States as will›
inglyingly undertaken. 

6.1.22 Securing compliance with obligations willingly undertaken? 

Inn the Community system Member States are denied competence to decide 
onn the actual competences they have transferred. The rationale for denying 
Memberr States such a competence is simple. If each Member State were to 
decidee upon the competence issue according to its own criteria, a Europe of 
’bananas’bananas republic a la carte10 will ensue. In the Community, the ECJ alone has 
competencee authoritatively to state not only the effect, but also the scope of 
Communityy law. From the ECJ perspective, by accepting the jurisdiction of the 
ECJ,, the Member States (should) have accepted that the ECJ alone would have 
competencee to categorise the Treaty, and competence to ascertain the nature and 
extentt of Community obligations. 

Stilll these fundamentals are now contested by some national supreme 
courts;; and some national governments, as the revived disputes regarding the 
exercisee of Community powers illustrate. National courts from time to time 
reassertt their willingness to determine what is permissible interpretation and 
unacceptablee amendment*1. Supreme courts in particular insist they have 
retainedd jurisdiction to examine the exercise of Community powers to ensure 
thatt the Community has not exceeded the limits of the competence granted 
underr the Treaties, in accordance with the various national Constitutional 
requirements22.. The White Paper on "Partnership of Nations", whilst restating 
thee UK Government’s commitment to a strong and independent Court without 
whichh it would be impossible to ensure even application of Community law, 
proposedd to revise the Treaty so as to give the Council the power to curtail what 
iss perceived as an expansionist approach to competence. 

InIn a number of situations, Member States are faced with an increasing 
numberr of substantive Community obligations which scope has been judicially 
widened.. The true extent of Community obligations is sometimes difficult to 
embrace,, as their substance is denned and refined as the process of integration 
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unfolds.. A number of non-compliance situations can be traced back to breaches 
off Community obligations in the making of which the Member States have not 
participated. participated. 

"In"In treating the substantive obligations contained in the Treaty, the Court has 
frequentlyfrequently been motivated by a particular vision of the evolution of the Common 
Market,Market, the purity of which, although perhaps traceable to the Treaty, has not been 
sharedshared by the Member States years later. Thus the Member States have found them›
selvesselves faced with an increasing number of substantive Treaty obligations whose scope 
hashas been judicially widened by interpretative^ assigning them direct effect; deroga›
tiontion measures by contrast have been subjected to a very restrictive interpretation. [� J 
MemberMember States’ understanding of the nature of the obligations imposed by the Treaty 
maymay have been different from the CONSTANTLY EVOLVING CONCEPTIONS OF THE 

COURTS. . 

Communityy legislation is not always consensual either in fact, it is less and less 
consensual.. This results from a combination of an extension of qualified major›
ityy voting, and package-dealing. In sum, not every Community obligation can be 
regardedd as willingly undertaken. For that reason, it has been suggested that: 

"non"non compliance is not a phenomenon which always arises out of bad faith and 
cancan be tackled in every circumstance by judicial action"24. 

Typically,, Factortame raises fundamental queries about the ways in which the 
Communityy has been developing its Common Fisheries policy, and how it has 
failedd to meet its - admittedly competing - objectives. In particular, one of its 
objectivess was to "ensure a fair standard of living for the fishing community, in 
particularr by increasing the individual earnings of persons engaged in fishing" 
Quitee the opposite, the CFP has been seen in the UK as destroying entire fish›
ingg communities and contributing to serious socio-economic problems in the 
Northh Sea. Like the rest of the quota hopping saga, Factortame highlights how 
nothingg can actually be done by a hard-pressed government to try and protect 
seriouslyy depressed sectors of its economy. The CFP failings of which have been 
exposedd for many years25 must continue to be applied by the Member States. 
Onn one view, however, the failure was not so much that of the Member States 
butt that of the Community institutions and in particular that of the Commis›
sion.. In the light of the other principles of Community law, it was clear that the 
quotaa system required the establishment of an EC register for fishing vessels, 
yett despite repeated calls from the UK and Denmark, the Commission failed to 
introducee a proposal for such an EC register for fishing vessels. 

181 1 



UKK COURTS AND EC LAW 

6.22 Clarifying or extending the principle? 

Whereass Francovich established the principle that individuals were entitled to 
claimm damages against the State, the exact scope of this principle remained 
ill-defined.. German and British courts referred questions concerning the 
conditionss under which Member States may incur liability for damage caused 
too individuals by breaches of Community law attributable to the legislature. 
Inn Brasserie du PŒcheur, an action was brought by a company - Brasserie du 
PŒcheurr - against Germany for reparation of the loss suffered as a result of 
importt restrictions the company faced between ïgSi and igSj. The breach of 
Communityy law in that case was attributable to the legislature, which had failed 
too adapt national law to Article 28 EC. However, the illegality of the prohibition 
onn marketing beers imported from other Member States which did not comply 
withh the Rheinheitsgebot, and that on the prohibition of additives, was definitely 
establishedd on 12 March I987*6 

Inn Factortame, a claim for damages had been made by individuals and 
companiess covering expenses and losses incurred between 1 April and 2 Novem›
berr 1989 - the period during which under the Merchant Shipping Act 1988 they 
weree deprived of their fishing rights27. A claim was also made for exemplary 
damagess for unconstitutional behaviour on the part of the public authorities. 

Inn both cases, the national legislature was responsible for the infringement 
inn question, the remedy sought was not readily available in the national legal 
system,, and the relevant losses were all purely economic. The ECJ answered the 
questionss raised in the two separate sets of proceedings in a single judgment. 

6.2.11 Constitutional objections 

FrancovichFrancovich did not come as a complete surprise, nor did it createe a revolution 
forr each and every national court, yet it was not welcomed with open arms. A 
numberr of constitutional objections were raised. In its observations in Fran›
covich,covich, the UK Government had observed that no basis existed in Community 
laww for the proposition that an individual had a right to obtain damages in the 
domesticc court from a Member State for losses sustained as a result of failure to 
complyy with Community obligations. It further contended that the case law of 
thee Court showed that the Treaty was not intended to create new remedies in the 
nationall courts to ensure observance of Community law28. The same objections 
weree raised again in Factortame II?9. To dismiss these objections, the ECJ relied 
onn the need to answer the questions referred to it by national courts. 

"Since"Since the TREATY contains NO PROVISION expressly and specifically governing 
thethe consequences of breaches of Community law by Member States, it is for the Court, 
inin pursuance of the task conferred on it by Article 164 of the Treaty, to ensure that in 
thethe INTERPRETATION and APPLICATION ofthe TREATY the law is observed, to rule on 
suchsuch a question in accordance with generally accepted methods of interpretation, in 

182 2 



CHAPTERR 6 A RIGHT TO A SPECIFIC REMEDY 

particularparticular by reference to the fundamental principles of the Community legal system 
and,and, where necessary, general principles common to the legal systems of the Member 
States?States?00" " 

Thee existence and extent of State liability for damage arising from violations 
off Community law are questions of Treaty interpretation which fall within the 
jurisdictionn of the EC J. A parallel needs drawn with van Gend en Loos, where 
thee preliminary ruling procedure provided the legal basis to justify and legiti›
misee the discovery by the European Court of the principle of direct effect. From 
thee foregoing it can be seen that national courts constitute the lynchpin in the 
Communityy system, as without them, the ECJ could not have established the 
decentralisedd system of enforcement, nor would it have been able to devise its 
rules. . 

Thee other (German) constitutional objection according to which no compen›
sationn is available for a breach attributable to the legislature was also dismissed. 
Thee ECJ relied on its traditional’1 approach - consistent with well-established 
publicc international law principles - which refuses to distinguish between the 
differentt organs of the State. It held that: 

"the"the obligation to make good damage caused to individuals by breaches of 
CommunityCommunity law CANNOT BE DEPENDENT ON DOMESTIC RULES as to the division of 
powerspowers between constitutional authorities?2.^..], ALL State authorities are bound in 
performingperforming their tasks to comply with the rules laid down by Community law directly 
governinggoverning the situation of individuals33". 

Whyy the question whether liability could be incurred in relation to the legislative 
activityy needed asked is rather puzzling since Francovich had already established 
aa principle of State liability for acts of the legislature, in that case, not a positive 
act,, but an omission by the legislature34. In addition, national - and in particular 
Germann - courts are aware that the Court has consistently regarded all State 
authoritiesauthorities as bound by Community obligations. No defence based on national 
Constitutionall difficulties55, nor any national interests exceptions have ever been 
acceptedd by the ECJ’6. Finally, even if the legislature is a vital part of the system 
off government, it is simply an organ of the State. Classification of the powers of 
ann organ as "legislative" or otherwise, is merely a matter of internal organisa›
tionn and local custom. The main hurdle to liability for acts of the legislature is 
too determine when the breach of duty entails an actionable wrong. All the same, 
nationall courts have a duty to ensure that individuals obtain reparation for loss 
andd damage caused to them by non-compliance with Community law, whichever 
publicc authority is responsible for the breach and whichever public authority 
iss in principle, under the law of the Member State concerned, responsible for 
makingg reparation37. 
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6.2.22 The legal basis 

Thee bases for State liability are the principles inherent in the Community legal 
order’8:: the full effectiveness of Community rules, the effective protection of 
thee rights which they confer39 and the obligation to co-operate imposed on the 
Memberr States by Article 10 EC which, from HumbleP°,  included the obligation, 
forr national courts, too nullify the unlawful consequences of a breach of Commu›
nityy law. In Brasserie du PŒcheur reference was further made to the general 
principless common to the legal systems of the Member States. 

6.2.33 State Liability and other available remedies 

Thee relationship between this new remedy and existing ones was another issue 
thee Court was asked to address. The Court held that the principle of State liabil›
ityy also applied to breaches of Community provisions which are directly effec›
tive4’. . 

"The"The rights of individuals to rely on the directly effective provisions of the Treaty 
beforebefore national courts is only a minimum guarantee and is not sufficient in itself to 
ensureensure the full and complete implementation of the Treaty*2 [...] [...] The purpose of that 
rightright is to ensure that provisions of Community law prevail over national provisions. 
ItIt cannot in every case secure for individuals the benefit of the rights conferred on 
themthem by Community law and in particular, avoid their sustaining damage, "the 
fullfull effectiveness of Community law would be impaired if individuals were unable to 
obtainobtain redress when their rights were infringed by a breach of Community law [...]  [...] 
thethe right to reparation is the necessary corollary of the direct effect of the Community 
provisionprovision whose breach caused the damage sustained".43 

Inn this way, the ECJ confirmed that direct effect can be regarded simply as one 
off the mechanisms available to ensure the effective operation of Community 
ruless and/or the effective protection of individual’s Community rights. From a 
practicall perspective this raises the question as to whether individuals would 
bee best advised to pursue an action for damages against the State for breach 
off Community law in preference to an alternative remedy available under 
nationall law. As was seen earlier, national rules of procedure can limit the 
protectionn of Community rights. For example, where traders seek reimburse›
mentt of sums levied in breach of Community law, they may need to adduce 
evidencee that the burden of the charge illegally levied has not been passed on to 
anotherr person44; an action for payments of benefits due retrospectively under 
Communityy law, but denied under defective national legislation, is barred by a 
nationall rule restricting the retroactive effect of a claim for benefit. Can indi›
vidualss be advised that an action for damages against the State should be sought 
inn preference to any other remedy? Such advice may be given only if there is 
evidencee that the limits which can be placed by national law on such an action 
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forr damages are less restrictive than the limits which can be placed by national 
laww on other remedies. National courts come to be confronted with exactly these 
typess of issues when enforcing Community law. 

Thee issue of co-existence of remedy was considered in Sutton4* in relation to 
amountss due by way of social security benefits - interest on arrears of a social 
securityy benefit. Under English law, no interest is payable on arrears of social 
securityy benefits in respect of a period prior to the decision of the competent 
bodyy in favour of the claimant. In this case, the EC J held that neither Article 
66 of Directive 79/7 nor Directive 76/207 required that an individual be able to 
obtainn interest on arrears of a social security benefit such as invalid care allow›
ance,, even when the delay in payment of the benefit was the result of discrimi›
nationn prohibited46, since payment of interest on arrears of benefits cannot be 
regardedd as compensatory in nature. But the ECJ went on to consider whether 
thee right to payment of interest on arrears of social security benefits flows from 
thee principle of State liability for breach of Community law, and found that it did 
not. . 

Statee liability has been referred as an alternative remedy, yet whether it 
constitutess a more desirable option remains unclear given that national law 
mayy impose limits on its exercise47. If Community law itself imposes a prin›
ciplee of State liability, this remedy has to be applied, nationally. It follows that 
thee significance of this remedy48 is, in practice, dependent on national courts: 
mitigationn of loss, causation, limitation periods, etc will be assessed in accord›
ancee with domestic rules, and the ECJ will be called to elaborate further on what 
iss or is not an acceptable national limitation. Ultimately the lack of uniformity 
resultingg from reliance on divergent national law should prompt the adoption 
off common rules in this area, a neat illustration of the tension between the 
needss for effective and uniform protection of Community rights and respect of 
nationall diversity49. 

6.33 Conditions 

Thee claim in reparation is founded on Community law. Accordingly, it falls to 
nationall courts to verify whether or not the Community conditions governing 
Statee liability for a breach of Community law are fulfilled. Other than that, the 
claimm in reparation must be pursued in accordance with national rules and 
proceduress provided that these satisfy the principles of non-discrimination and 
effectiveness.. These Community conditions are that the rule of law infringed 
mustt have been intended to confer rights on individuals, the breach must be 
sufficientlyy serious, and there must be a direct causal link between the breach 
off the obligation resting on the State and the damage sustained by the injured 
parties. . 

185 5 



UKK COURTS AND EC LAW 

6.3.11 Individual rights: 

Inn Brasserie du PŒcheur, the ECJ held that this condition was "manifestly satis›
fied"fied" in the case of Articles 28 & 43 EC, implying that directly effective provi›
sionss of Community law grant correlative rights to individuals. On the other 
hand,, Francovich established that provisions which do not have direct effect may 
yetyet be capable of granting rights to individuals. This confirms that direct effect 
hass ceased to be a determinant of the existence of individual rights to become 
aa method of enforcement of Community rights50. This condition seems to be 
mostt problematic as it is dependent on the approach to the concept of individual 
rights51.. Not all Community obligations undertaken by the Member States 
involvee the creation of individual rights, unless the view is taken that Commu›
nityy law grants individuals a right to ensure that Member States comply with 
eachh and every Community obligation. It is suggested that such a view could 
findfind support in the fact that the legal basis for State liability is Article 10 EC. 

Inn the UK, on at least two occasions, the courts found that this condition was 
nott met. 

Firstt In Boivden53, a trawler fisherman who harvested mussel, sought to rely 
onn the Bathing Waters Directive, the Shellfish Waters Directive and the Urban 
Wastee Water Directive 199153 and on allegations that breaches of these direc›
tivess amounted to a public nuisance as a result of which he had suffered special 
damagee over and above that suffered by the general public. The judge found 
againstt the plaintiff because he was quite satisfied that none of the three envi›
ronmentall directives involved conferred on him any personal right. On appeal 
itt was confirmed that the judge had applied the right principles to the Bathing 
Waterr Directive and the Urban Waste Water Directive, and that Mr Bowden was 
nott entitled to any special rights arising under either of them since he was not 
directlyy affected by either. As for the Shellfish Waters Directive, it was accepted 
thatt it did grant special rights to mollusc fishermen, and the appellant was 
allowedd to restore this particular statement of claim54. 

Inn Three Rivers", damages were claimed against the Bank of England based 
onn breach of a directive on banking supervision, as part of the proceedings 
broughtt by many thousands of depositors against the Bank of England following 
thee winding-up of the Bank of Credit and Commerce International SA ("BCCI"). 
Itt was held that although the directive did impose a supervisory duty on the 
regulator,, it did not confer on individuals a right to effective supervision. This 
wass confirmed in the House of Lords which held that the Directive did not give 
individualss a right to damages against the State which they may assert in the 
nationall courts. In 1980 the Bank of England ("the Bank"), acting as the super›
visoryy authority for the purposes of the Banking Act 1979 (which transposed 
thee Directive into national law), had authorised BCCI to carry on the business 
off a licensed deposit-taking institution. In 1991, at the Bank’s request, the High 
Courtt appointed receivers to the BCCI. This decision entailed the closure of 
BCCII in the United Kingdom and considerable losses for thousands of deposi-
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tors.. The collapse of BCCI was mainly due to fraud on a vast scale perpetrated 
att senior level within BCCI. The depositors then sued the Bank on the basis of, 
firstly,firstly, the tort of misfeasance in public office - they claimed that certain senior 
officialss had acted in bad faith by giving an authorisation to BCCI when it was 
illegal,, by turning a blind eye to what went on after the authorisation had been 
grantedd and by failing to take the necessary measures to close BCCI down - and, 
secondly,, of Directive 77/780. As regards the complaint based on the Directive, 
thee House of Lords held that the Community instrument did not impose obliga›
tionss on the Member States that created rights on which individuals could base 
actionss for damages. It was not necessary to recognise such rights in order to 
achievee the purpose of the Directive, which is a first step towards the approxima›
tionn of laws on the business of credit institution in the Community and seeks 
too remove the obstacles to the freedom of establishment while recognising the 
needd for rules to protect savings. According to the House of Lords, the Directive 
merelyy required the competent authorities to co-operate where a credit institu›
tionn pursues its business in one or more Member States other than that where 
itss registered office is situated; it did not go so far as to impose supervisory 
obligationss on the competent authority within each Member State. Applying the 
acteacte clair doctrine, the House of Lords gave its decision without referring the 
matterr to the Court for a preliminary ruling. Whether the EC J, if asked, would 
havee decided that the objective of the Directive was to protect savings and not 
justt to create a level playing field between credit institutions operating in more 
thann one Member State, and that this objective of protection was meant to create 
individuall rights, remains a matter of speculation at this stage. 

6.3.22 A sufficiently serious breach 

InIn Francovich, the Court had affirmed that 

"the"the conditions under which State liability give rise to a right to compensa›
tiontion depended on the NATURE OF THE BREACH of Community lawgiving rise to the 
harm"harm"5656. . 

InIn Brasserie du PŒcheur, the ECJ affirmed the need for liability for legisla›
tivee measures of the Member States and of the Community institutions to be 
assessedd according to the same standard, since the protection of the rights 
whichh individuals derive from Community law cannot vary depending on 
whetherr a national authority or a Community authority is responsible for the 
damage57.. As a result it held: 

"where"where Member States act in afield where there is a WIDE DISCRETION, Commu›
nitynity law confers a right to reparation where three conditions are met: the rule of law 
infringedinfringed must be INTENDED TO CONFER RIGHTS ON INDIVIDUALS; the BREACH 

mustmust be SUFFICIENTLY SERIOUS; and there must be a direct CAUSAL LINK between the 
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breachbreach of the obligation resting on the State and the damage sustained by the injured 
parties."*parties."*8 8 

Thee Court explained that the decisive test for finding that a breach of Commu›
nityy law is sufficiently serious is whether the Member States, just like the 
Communityy institutions, have manifestly and gravely disregarded the limits 
onn their discretionary powers.59 A breach of Community law which will have 
persistedpersisted despite a judgment finding the infringement in question to be estab›
lished,, or a preliminary ruling or settled case law of the Court on the matter 
fromm which it is clear that the conduct in question constituted an infringement, 
wouldd constitute a sufficiently serious breach60. 

Thee Court also elaborated on the factors which can be taken into account by 
nationall courts in assessing whether or not a breach would be a sufficiently seri›
ouss one. These include inter alia, the clarity and precision of the rule breached, 
thee measure of discretion left by that rule to the national or Community authori›
ties,, whether the infringement and the damage caused was intentional or 
involuntary,involuntary, whether any error of law was excusable or inexcusable and the fact 
thatt the Community institutions may have contributed towards the omission or 
retentionn of national measures or practices contrary to Community law.61 The 
Courtt held that these factors were similar to those that were developed when it 
constructedd a system of rules with regard to Article 288 EC. In that context the 
ECJJ took into account inter alia the complexity of the situations to be regulated, 
thee difficulties in interpretation and application of the texts, and the margin of 
discretiondiscretion available to the author of the act in question62. All these considerations 
ledd to the rather strict approach taken towards the liability of the Community in 
thee exercise of its legislative activities6’, so much so that in the sectors coming 
withinn the economic policy of the Community, individuals have been required to 
acceptt certain harmful effects on their economic interests as a result of a legisla›
tivee measure without being able to obtain compensation from public funds, 
eveneven where that measure had been declared null and void6*. This rather restrictive 
approachh has been justified in the following way: 

"the"the exercise of the legislative function must not be hindered by the pros›
pectpect of actions for damages whenever the GENERAL INTEREST of the Community 
requiresrequires legislative measures to be adopted which may adversely affect INDIVIDUAL 
11 NTE RESTS"6*. 

Thesee considerations echo similar concerns which had been raised in the 
Englishh courts long before the introduction of the principle of State liability for 
breachh of Community law: 

"the"the undesirability, in areas in which choices of action depend on judgment, 
thatthat Member states should be hindered in taking legislative action by the prospect of 
actionsactions for damages if their judgment should ultimately be held to be wrong, unless 
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thethe action taken constitutes a grave and manifest disregard of the limits on the exer›
cisecise of its powers, i.e. is an abuse of such powers."66 

Inn Factortame the EC J case law on liability of the Community institutions was 
extensivelyy considered by the Divisional court, the Court of Appeal and also 
byy the House of Lords.67 The latter decided that the Act has been deliberately 
adopted:: it was not an unintentional and "excusable" breach; it was "a suffi›
cientlyy serious breach" in that it was a manifest and grave disregard of the limits 
off the United Kingdom’s discretion. 

Certainlyy the coherence of legal protection of individuals requires that 
thee award of damages by a national court for breach of Community law by a 
Memberr State be subject to the same conditions as an award of damages by the 
ECC J for infringement of Community law by a Community institution. Such 
coherencee would avoid situations where Member States may incur liability for 
breachh of Community law by one of its authorities in circumstances where 
thee non-contractual liability of the Community would not arise. Furthermore 
suchh consistency appears desirable in the light of the fact that the Community 
liabilityy regime is, by virtue of Article 288 EC, meant to flow from the general 
principless common to the laws of the Member States. Finally, such coherence 
appearss necessary in the light of cases like Asteris6* where the Court held that a 
judgmentt of the Court holding that the Community is not liable in damages in 
respectt of the illegality of an act of its institutions "precludes a national author›
ityy which merely implemented the Community legislative measure and was not 
responsiblee for its unlawfulness from being held liable on the same grounds". 

Att the same time the alignment of State liability on the regime govern›
ingg the non-contractual liability of the Community institutions indicates that 
nott too much hope should be put in the capacity of national courts to find 
Memberr States liable for breach of Community law. To be sure, the ECJ restric›
tivee approach to breach, causation and loss69 in the context of determining the 
liabilityy of the Community institution has meant that few such claims have been 
successful,, so much so that some commentators have remarked that individual 
protectionn is nott a central concern at Community level70. Unless coherence 
meanss a relaxation of the Community institutions regime, State liability will be 
incurredd only exceptionally. This in turn begs the question how this new remedy 
couldd improve the effective protection of individuals’ rights. Yet the effective 
protectionn of individual protection was cited by the ECJ has one of the legal 
basess for the development of this new remedy. 

6.3.2.1.Thee measure of discretion left by a Community measure 

Inn many areas, Member States do not have a wide discretion when acting in 
fieldsfields governed by Community law. Therefore the ECJ has also held that these 
strictt conditions need not apply. In areas where Member States have no discre›
tion,, a serious breach may be constituted even in the absence of a "grave and 
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manifestt disregard for the limits of powers." The snag here is for national courts 
consistss in ascertaining the extent of the discretion left by a particular Commu›
nityy instrument. 

Inn Lomas71, M AFF refused to grant export licences for live sheep destined 
forr slaughter in Spain on the ground that treatment in Spanish slaughterhouses 
wass contrary to Directive 74/577. This refusal was challenged as contrary to 
Articlee 29 EC and a claim for damages was also made. On a reference from the 
Highh Court, the ECJ considered that the ban could not be justified under Article 
30.. The ECJ further held that, according to well-established case law, recourse 
too Article 30 is no longer possible where a directive provides for harmonisa-
tionn measures. The ECJ refused to accept that the principle of pre-emption 
off Member State’s action in the presence of a Community measure could be 
affectedd by the fact that the Directive did not lay down any Community proce›
duree for monitoring compliance with its provisions. Given the absence of any 
discretion,, the mere infringement of Community law was sufficient to establish 
thee existence of a sufficiently serious breach. 

Howeverr the pre-emption doctrine is no longer what it used to be. Originally, 
theree was a reasonably clear cut principle; once the Community had legislated, 
Memberr States were pre-empted from taking unilateral action. Then, a discern›
iblee pattern developed, whereby more flexibility was fed into Community 
decision-makingg in the form of derogations7*, exemptions and options7’. This 
inn turn has meant that there are different ways in which Community obliga›
tionss can leave a margin of discretion. These include the capacity to maintain 
orr introduce national legislation in areas where the Community has legislated74 

orr to set higher standards than those laid down in a Community measure75, the 
possibilityy of delaying the entry into force of the Community measure76 and the 
usee of options and exemptions77. In matters such as social protection, consumer 
protectionn and environmental protection, the Treaty78 now expressly leaves 
Memberr States the freedom to maintain or introduce more stringent measures 
thann those laid down in the Community harmonisation measures. As a result, it 
iss no longer necessary in these fields to have minimum harmonisation clauses 
includedd in the specific Community instruments, and the extent of the discre›
tionn will need to be ascertained by reference to the legal basis for the adoption of 
thee Community measure. Even in areas where Community intervention appears 
exhaustive,, there may be residual competence. So for example, "where there is 
aa regulation on the common organisation of the market in a given sector the 
Memberr States are under an obligation to refrain from taking any measures 
whichh might undermine or create exceptions to it79." 

Att the same time, the ECJ has recognised that "the establishment of a 
commonn organisation of the agricultural markets does not prevent the Member 
Statess from applying national rules intended to attain an objective relating to the 
generall interest other than those covered by the common organisation even if 
thosee rules are likely to have an effect on the functioning of the common market 
inn the sector concerned"80. That means that national courts may be called once 
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itit is established whether the general interest pursued by the implementing 
measuree is one of the objectives already covered by the Community measure. 
Iff it is, then the Member State has no discretion; if it is not then the situation 
iss deemed to be one where the Member States has a discretion. Consequently 
onlyy a sufficiently serious breach can trigger liability. In view of the fact that 
establishingg whether or not there is residual competence and/or discretion left 
byy a particular Community instrument is in itself an issue which often requires 
too be referred81, it is questionable whether in such circumstances a breach could 
everr be a sufficiently serious one. 

6.3.2.22 Excusable and inexcusable error of law 

Inn Dillenkofer*2 purchasers of package travel who never left for their destination 
orr had to return from their destination at their own expense following insol›
vencyy of tour operators, could not secure reimbursement of their holidays or of 
thee expenses incurred and brought actions for compensation based on Article 7 
off the package travel Directive8’. They argued that the belated transposition of 
thee Directive had meant that they were not protected against the insolvency of 
tourr operators as required by Article 7 of the Directive. 

Thiss Article reads: 

"The"The organizer and/or retailer party to the contract shall provide sufficient 
evidenceevidence of security for the refund of money paid over and for the repatriation of the 
consumerconsumer in the event of insolvency." 

Thee ECJ found that within the prescribed period for implementation, the 
nationall legislature has done no more than adopt the necessary legal frame›
workk for requiring organisers by law to provide sufficient evidence of security. 
Further,, it held that full implementation entailed a guarantee to purchasers of 
packagee travel of a refund of the money paid and repatriation in the event of the 
tourr operator’s insolvency. Consequently, the ECJ considered that Germany had 
failedd to implement the Directive. A failure to fully transpose a directive within 
thee prescribed period qualifies as a serious breach of Community law. From the 
foregoingg it can be seen that in this case Germany had interpreted the require›
mentss of the Directive in a different way than that of the ECJ, which as will be 
apparentt elaborated on the substance of the obligation contained in Article 7. 

Byy contrast in BT84, although Article 8(1) of Directive 90/531 on the procure›
mentt procedures of entities operating in the water, energy, transport and 
telecommunicationss sectors had been incorrectly transposed, the ECJ found 
thatt there has not been a sufficiently serious breach of Community law. It was 
forr the contracting entities themselves, and not for the UK, to determine which 
telecommunicationss services were to be excluded from the scope of the Direc›
tivee in implementation of Article 8(1), a finding in direct contradiction with the 
factt that the ECJ has made clear that under the Treaty the addressees of Direc-
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tivess are only the Member States. The ECJ found that Article 8 was imprecisely 
wordedd and that the interpretation given to it in good faith by the Member 
Statee in question, albeit erroneous, was not manifestly contrary to the wording 
off the directive or to the objective pursued by it. In view of that, the UK was not 
obligedd to pay BT compensation for damage suffered by it as a result of the error 
off interpretation committed. 

6.3.2.33 The nature of the rule breached 

Inn Brasserie du PŒcheur, no reference was made to the nature of the rule 
infringed.. But, it is clear that it can play an important role in assessing the grav›
ityy of the breach. Thus, the Divisional Court in Factortame held: "It is common 
groundd that the prohibition of discrimination on grounds of nationality is one of 
thee fundamental principles of the Treaty"85, and the Court of Appeal also found 
thatt a direct breach of a fundamental principle such as non discrimination on 
groundss of nationality "will almost inevitably create a liability for damages"86. 
Thee House of Lords similarly attached great weight to the fact that the relevant 
rulee of Community law was not to be found in an ambiguous directive but in a 
clearr and fundamental provision of the Treaty87. 

6.3.33 A direct causal link 

Inn Brasserie du PŒcheur58, the ECJ held: 

"it"it is for the national courts to determine whether there is a direct causal link 
betweenbetween the breach of the obligation borne by the State and the damage sustained by 
thethe injured parties." 

Nationall courts are entitled to rely on their approach to causation. Causation 
cann be used as a way of exonerating the Member States. In Brasserie du PŒcheur, 
thee Bundesgerichtshof*9 relied on the distinction drawn by the ECJ between the 
maintenancee in force of German legislation prohibiting the marketing under 
thee designation ’Bier’ of beers imported from other Member States, which was 
foundd to constitute a sufficiently serious breach, and the prohibition on the use 
off additives, which was not. It then found that the import restrictions had been 
takenn solely to deal with enforcing the prohibition on using unlawful additives. 
Therefore,, the requirement of a direct causal connection between the infringing 
actt and the damage was not satisfied as regards the breach of the Treaty relat›
ingg to the use of the designation ’Bier’. In Factortame, the final settlement was 
reachedd out of court. 

GallagherGallagher9090 provides an illustration of the way in which the English courts 
approachh causation. The case involved a claim for damages for wrongful exclu›
sionn resulting from an incorrect transposition of the requirements Directive 
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64/2211 in the Prevention of Terrorism (Temporary Provisions) Act 198991. It was 
heldd that causation is an issue to be decided on the balance of probabilities. The 
plaintifff must show on the balance of probabilities that the injury for which he 
seekss compensation was caused by the unlawful conduct of which he complains. 
Thee Court of Appeal was satisfied that Mr Gallagher had established a breach of 
Communityy law, but found that he had failed to show that such breach probably 
causedd him to be excluded from the UK, when he would not otherwise have 
beenn excluded. So failure to implement a directive, failure which deprives an 
individuall of fundamental procedural safeguards, cannot give rise to an action 
forr damages if, on the balance of probabilities, exclusion would have taken place 
irrespectivee of whether or not these procedural requirements had been complied 
with.. While it may be the case that all too often violations of procedural obliga›
tionss cannot give rise to an easily quantifiable damage, this is an issue quite 
separatee from assessing whether the requirements of causation are met. The 
rightt to see that a procedure is adhered to is quite separate from the fact that 
deportationn would have taken place irrespective of whether the proper proce›
duree had been followed. State liability therefore appears of little use to remedy 
breachess of Community procedural obligations. 

6.44 The extent of the reparation 

Itt has already been pointed out that once the national courts have verified 
whetherr the Community conditions are satisfied, the claim in reparation has to 
bee pursued in accordance with national rules and procedures provided that these 
satisfyy the principles of non-discrimination and effectiveness93. 

Thiss has meant that the award of damages has been influenced by Commu›
nityy law in a number of ways. Compensation must be commensurate with the 
losss or damage sustained. Given that many Community rights are, essentially, 
economicc rights, the loss or damage sustained are often going to be, by nature, 
purelyy economic. Therefore, any national rule "not including loss of profit is not 
compatiblee with Community law93". It follows that national rules governing the 
extentt of reparation will have to be adapted so as to ensure that loss of profit is 
compensated94.. The ways in which national rules governing the recovery of pure 
economicc loss may require adaptation has been analysed95. 

Otherr than these Community law influences, damages are governed by 
nationall law, and the ECJ has made no reference to the principles governing 
damagess as developed in its case law on the non contractual-liability of the 
Communityy institutions, whereby losses are only recoverable if they are certain, 
specific,, proven and quantifiable. 
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6.4.i.Thee award of exemplary damages 

Suchh damages are based on domestic law. In Brasserie du PŒcheur the ECJ relied 
onn the Divisional Court findings that the public authorities acted oppressively, 
arbitrarilyy or unconstitutionally, and held that: 

"in"in so far as such conduct may constitute or aggravate a breach of Community 
law,law, an award of exemplary damages pursuant to a claim or an action founded on 
CommunityCommunity law cannot be ruled out if such damages could be awarded pursuant to a 
similarsimilar claim or action founded on domestic law96". 

Thee High Court, when applying this ruling, did not award the damages as the 
assimilationn principle did not require it. They held that they did not have to 
awardd punitive damages as they would not do so in a similar case under English 
law.. In English law the correct nature of State liability for a breach of Commu›
nityy law is best understood as a breach of statutory duty. As regards breaches of 
statutoryy duty, the English law is that unless the statute expressly provides it, 
punitivee damages cannot be awarded. It was further observed that: 

"for"for English law to give the remedy of penal damages for breaches of Commu›
nitynity law would decrease the move towards uniformity, it would involve distinctions 
betweenbetween the practice of national courts and the liabilities of different Member States 
andand between the Community the UK and the Community institutions, and would 
accordinglyaccordingly in itself be potentially discriminatory since litigants in England would 
bebe treated differently from those elsewhere. ...it would risk introducing into the law 
ofof Community obligations anomalies and conflicts which do not at present exist and 
wouldwould not serve a useful purpose."97 

6.4.22 Mitigation 

Nationall courts may inquire whether the injured person showed reasonable 
caree so as to avoid the loss or damage or to mitigate it98. A package traveller who 
hass paid the whole travel price cannot be regarded as acting negligently simply 
becausee he has not taken advantage of the possibility of not paying more than 
10%% of the total travel price before obtaining the travelling documents " . 

6.55 State liability for breach of Community law in the UK courts’00: 
findingg the right cause of action 

Considerationss of the UK approach to the different aspects of this remedy have 
beenn discussed at various junctures in this chapter. Accordingly this section 
willl limit itself to discussing the was State liability developed in the UK prior to 
FrancovichFrancovich.. That system bore two stigmas: (i) the way in which Community law 
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wass introduced into the legal systems of the UK and (ii) the procedural diffe›
rencess between public and private law remedies.101 

(i)) Suggestions that breaches of specific provisions of Community law might 
constitutee new heads of tort in English law were made on several occasions.102 

Thesee suggestions were based on the fact that under the European Community 
Actt rights arising under Community law were referred as "enforceable Commu›
nitynity rights" and not as rights arising under UK law. Still, a breach of Community 
laww was classified under existing causes of action: either a remedy in damages 
forr the tort of breach of statutory duty or the tort of misfeasance in public office. 
Breachh of statutory duty is available where it is apparent that the obligation or 
prohibitionn is imposed in the statute for the benefit or protection of a particular 
classs or individuals or where the statute creates a public law right and a particu›
larr member of the public suffers in a different way. 

(ii)) The second issue related to whether the rights conferred by Community 
laww should be classified as public law rights, a breach of which could only be 
sanctionedd through proceedings established for judicial review, or as rights 
soundingg in private law. 

Priorr to Francovich, the fact that breaches of Community law could give rise 
too actions for damages had been considered by the English Courts in a number 
off circumstances. However the first case on damages against public authorities 
wass Bourgoiniai. Indeed the proceedings in Garden Cottage Food concerned the 
activitiess of the Milk Marketing Board qua an undertaking allegedly breaching 
Communityy competition rules rather than in its quality as a statutory organisa›
tion.. Against the State, the only remedy available was misfeasance in public 
office.. In Bourgoin10*, the Court of Appeal held that the State was not required as 
aa matter of English or Community law to compensate the victims of acts which 
hadd been found by the Court of Justice to be contrary to Community law, unless 
thee Minister were shown to have acted in the knowledge that the act in question 
wass invalid and with the intention or knowledge that it would injure the claim›
ants. . 

Today,, the position is that whilst it can be said that the cause of action is sui 
generis,generis, it is of a character of a breach of statutory duty. 

6.66 Conclusion 

Thiss new Community remedy is as yet undeveloped and dependent on national 
rules.. Further, it is unlikely to be of much consequence for many different types 
off Community obligations which at the moment suffer from an enforcement 
gapp in national courts. This is because one of the Community conditions for 
thiss new remedy is that the provision infringed was intended to confer rights on 
individuals. . 

Thee Commission is trying to play some role in giving life to this new remedy, 
byy publicising the fact that injured citizens have the right to bring proceedings 
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beforee national courts. This illustrates how the centralised and decentralised 
systemss of enforcement can be complementary: 

"At"At the end of the day, one of the best ways of combating recidivism in cases where 
thethe Court of Justice has already given judgment against the offender is to inform the 
publicpublic of their rights to compensation under the law as stated by the Court of Justice. 
TheThe Court gives individuals the possibility of applying to the national courts for 
damagesdamages to compensate for infringements of Community law or failure to transpose 
directives.directives. The legal profession is by now familiar with this ruling and its conse›
quencesquences for litigants who suffer loss as a result of a Member State’s failure to comply 
withwith Community law, but individuals and firms are less familiar"105. 

Accordingly,, the Commission is proposing to publish press releases announc›
ingg the termination of infringement cases and making clear that the termina›
tionn does not affect the rights of individuals who have sustained loss nor such 
actionss for compensation as they may have brought in the national courts. The 
Commissionn has also announced it will publish an interpretative communica›
tionn on the right to seek damages for loss sustained as a result of an infringe›
mentt of Community law by a Member State. This may be helpful for national 
courts. . 

Thee EC J case law on State liability for breach of Community law also serves 
too illustrate how "the dividing line which separates interpretation and applica›
tionn can be perilously thin"106, and how on occasion, the division of function 
establishedd under Article 234 EC simply cannot be applied in practice. In some 
cases107,, the EC J decided itself on conditions of liability in concreto, to the effect 
thatt the referring national court has been left with deciding only whether the 
requirementss of causation were met108. 
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CHAPTERR 7 ENFORCING COMMUNITY LAW AGAINST THE COMMUNITY INSTITUTIONS 

"In"In cases where national authorities are responsible for administrative implemen›
tationtation of Community regulations, the legal protection guaranteed by Community law 
includesincludes the right of individuals to challenge, as a preliminary issue, the legality of 
suchsuch regulations before national courts and to request those courts to refer questions 
toto the Court for a preliminary ruling1. That right would be compromised if pend›
inging delivery of a judgment of the Court, which ALONE HAS JURISDICTION to declare 
aa Community regulation invalid, individuals were not in a position, where certain 
conditionsconditions are satisfied, to obtain a decision granting suspension of enforcement 
whichwhich would make it possible for the effects of the disputed regulation to be rendered 
inoperativeinoperative as regards them ."* 

"The"The combined provisions of Articles 178 $215 of the Treaty only give jurisdiction 
toto the Court to award compensation for damage caused by the Community institu›
tionstions or by their servants in the performance of their duties, or in other words for 
damagedamage capable of giving rise to non-contractual liability on the part of the Commu›
nity.nity. Damage caused by national institutions, on the other hand, can only give rise to 
liabilityliability on the part of those institutions, and the national courts retain sole juris›
dictiondiction to order compensation for such damage. Where, as in this case, the decision 
adverselyadversely affecting the applicant was adopted by a national body acting in order to 
ensureensure the implementation of Community rules, it is necessary, in order to establish 
thethe jurisdiction of the Court, to determine whether the unlawful conduct alleged in 
supportsupport of the application for compensation is in fact the responsibility of a Commu›
nitynity institution and cannot be attributed to the national body."3 

Enforcingg Community law against the Community institutions 

Thiss Chapter is not concerned with the limited right of access of individuals 
beforee the Court of First Instance or the ECJ4. Alongside direct actions under 
Articlee 230 EC, there are instances where Community law can be challenged 
indirectlyy before national courts. This chapter examines the role played by 
nationall courts where Community law is alleged to be breached by the Commu›
nityy institutions. Article 234 EC provides for a means to review the validity 
off Community legislation or action against a superior norm of Community law. 
Examiningg the role of national courts in challenges to the validity of Commu›
nityy acts includes a study of the conditions to the granting of interim relief 
pendingg a preliminary ruling on validity. 

Thee fact that Community policies are for the most part implemented by 
nationall authorities places further duties and responsibilities on national courts. 
Indeed,, on occasion, loss can be caused to individuals as a result of concurrent 
activitiess on the part of the Community and national authorities. In such cases 
off concurrent liability, the normal course of action is for the individual to seek 
redresss before domestic courts. 
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7.11 Article 234 as a means of securing a declaration of invalidity of 
Communityy legislation 

"References"References for preliminary rulings on the validity of a measure, like actions for 
annulment,annulment, allow the legality of acts of the Community institutions to be reviewed"*. 

Articlee 234 EC provides that the Court of Justice shall have jurisdiction to give 
preliminaryy rulings concerning the validity of acts of the institutions of the 
Community.. This, in turn, presupposes that such challenges can be mounted 
beforee national courts. In this way, the validity of a regulation6 fixing total allow›
ablee catches for certain fish stocks was challenged in judicial review proceedings 
inn the High Court in the context of the decision of the Department of Agricul›
turee for Northern Ireland allocating to the Northern Ireland Fish Producers’ 
Organisationn (NIFPO) its catch quotas for cod and whiting in the Irish sea7. The 
distributionn of quotas was challenged as being unlawful inasmuch as the alloca›
tionn of TAC for the UK in Regulation 3362/94 was itself alleged to be contrary to 
Communityy law. 

Followingg references from the UK courts the EC J was provided with the 
opportunityy to repeat that under Article 234 EC the Court has jurisdiction to 
givee preliminary rulings concerning the validity and interpretation of acts of 
thee Community institutions, regardless of whether they are directly applicable; 
furthermore,, that the opportunity for individuals to plead the invalidity of a 
Communityy act of general application before national courts is nott conditional 
uponn that act actually having been the subject of implementing measures 
adoptedd pursuant to national law. The ECJ will declare the reference admissible 
ass long as the national court is called upon to hear a genuine dispute in which 
thee question of the validity of such an act is raised indirectly8. 

Iff challenges to the validity of Community legislation can be mounted 
beforee national courts, the latter may not themselves rule upon the validity of 
Communityy law. Unlike where matters of interpretation are concerned, where a 
questionn of validity is raised, all national courts and tribunals are under a duty to 
referr the question to the ECJ. In Foto-Frost v. Hauptzollamt Luheck-OsP the ECJ, 
inn effect, rewrote the words of Article 234 EC and held that it was not open to 
nationall courts to make a finding of invalidity. Where a challenge to the validity 
off Community law is mounted, the national court has no discretion; it must refer 
too the ECJ which has exclusive jurisdiction to declare Community acts invalid. 
Thee rule in Foto-Frost was soon after followed and applied in Regina v. MAFF 
andand another ex parte FEDES A10 in the context of a challenge to the validity of a 
statutoryy instrument implementing a directive, even though the directive itself 
wass already the subject of a direct challenge before the ECJ". The requirement 
onn national courts to refer questions of validity to the ECJ places national courts 
inn clear hierarchical subordination. 
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7.i.i.Assessingg the validity of Community legislation, against which 
norms? ? 

Thee validity of Community legislation or action can only be judgedd in the light 
off Community law itself. The grounds on which a Community measure may 
bee annulled under Article 230 EC include lack of competence, infringement of 
ann essential procedural requirement, misuse of power and infringement of the 
Treatyy or any rule of law relating to its application. The latter is of particular 
relevance,, since it is on this ground that litigants may base claims that Commu›
nityy measures or actions are in breach of general principles of law. 

Challengess to the validity of Community legislation or action, mostly in the 
fieldfield of the Common Agricultural and Fisheries policy, are rarely successful. 
Thiss is partially explained by the fact that the ECJ has recognised that imple›
mentationn by the Council of the Community’s agricultural policy often neces›
sitatess the evaluation of a complex economic situation. As a result, the Commu›
nityy institutions must be allowed a wide margin of discretion. This discretion is 
nott limited solely to the nature and scope of the measures to be taken but also to 
thee nature of the facts relied upon, as it is open to the Council to rely, if neces›
sary,, on general findings. In reviewing the exercise of this discretionary power, 
thee ECJ confines itself to examining whether there has been a manifest error or 
misusee of power or whether the authority in question has clearly exceeded the 
boundss of its discretion". This background also influences the way in which the 
ECJJ applies the principle of proportionality. 

"To"To decide whether a provision of Community law complies with the principle 
ofof proportionality, it must be ascertained whether the means which it employs are 
suitablesuitable for the purpose of achieving the desired objective and whether they do not go 
beyondbeyond what is necessary to achieve it. Furthermore, whilst a measure’s patent unsuit-
abilityforabilityfor achieving the objective which the competent institution seeks to pursue 
maymay affect its legality, the Community institutions must nonetheless be recognised as 
havinghaving a broad discretion in regard to agricultural policy which reflects the responsi›
bilitiesbilities which the Treaty imposes on them."13 

Thee same approach is adopted in relation to the principle of equality. The prohi›
bitionn of discrimination laid down in Article 34(2) of the Treaty requires that 
comparablee situations should not be treated in a different manner unless the 
differencee in treatment is objectively justified. 

"The"The need for different treatment, in appropriate cases, of various classes of the 
agriculturalagricultural community is acknowledged in Article 39 (2) of the EC Treaty, which 
providesprovides that in working out the common agricultural policy... account shall be taken 
of:of: (a) the particular nature of agricultural activity, which results from the social 
structurestructure of agriculture and from structural and natural disparities between the vari›
ousous agricultural regions’" 
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Inn sum, if it is possible in judicial review proceedings against UK regula›
tionss implementing a Community instrument to challenge the validity of the 
Communityy itself, and base such challenges on inter alia infringement of the 
principless of legal certainty, equality, proportionality, and the objectives of the 
CAP,, violation of Article 253 EC’4 or infringement of an essential procedural 
requirement,, such challenges are rarely successful. In relation to the CAP, the 
legalityy of a measure can be affected only if the measure is manifestly inappropri›
ateate having regard to the objective which the competent institution is seeking to 
pursue15.. From the foregoing it can be seen that the approach of the UK courts 
too the application of the general principles of law is in the main consistent with 
thatt of the EC J. In both sets of courts there is a general deference to the legisla›
ture. . 

Thee validity of Community legislation cannot be assessed against national 
standards,, including provisions of national constitutions intended to protect 
fundamentall rights’6. This is a requirement of primacy. Conflicts between 
Communityy legislation and fundamental rights as protected by the national 
constitutionn have not yet arisen in the UK, but have caused problems in 
Germany,, raising the prospect of a direct threat to the supremacy of Community 
law.. In the end, the crisis was avoided by the EC J holding that Community law 
recognisedd analogous principles protecting fundamental rights. It is conceivable 
thatt with the entry into force of the Human Rights Act 1998, the validity of 
somee Community action or legislation will be challenged in the UK courts, as 
beingg incompatible with the Convention. This certainly is likely in the devolu›
tionn settlement context. Indeed compatibility with both Community obligations 
andd Convention Rights is required17. Even if the Union respects fundamental 
rightss and freedoms such as that contained in the Convention’8, given the real 
possibilityy of diverging interpretations between the Luxembourg and Stras›
bourgg Courts’9, such challenge to the validity of Community law could also be 
mountedd before UK courts. In this way, new challenges to the supremacy of 
Communityy law in the UK may arise. 

7.1.22 The relationship between Articles 234 and 230 EC 

Thee possibility for natural or legal persons to challenge the validity of Commu›
nityy legislation before domestic courts in some ways offsets their restricted 
accesss under Article 230 EC. However, this is only true in England, as in 
Scotlandd title and interest is construed very restrictively. At the same time, in 
casess raising complex issues of fact and law, proceedings before national courts 
presentt serious disadvantages as an alternative to a direct action. Such limits 
weree outlined in Eoctramet20. By virtue of the division of function established 
underr Article 234 EC, the fact-finding power lies principally with the national 
courtss making the reference, but only a full exchange of pleadings as in direct 
actionss is likely to be adequate if all the issues raised are to be properly consid›
ered21. . 
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Forr some time, it was unclear whether a natural or legal person could chal›
lengee the validity of a Community measure in proceedings under Article 234 
EC,, where it was open to it to challenge the measure in question directly. This 
iss now resolved. The ECJ has held that the preliminary ruling procedure should 
nott be used as a way to remedy the failure of a natural or legal person to chal›
lengee a Community act under Article 230 EC". In TWD, the ECJ ruled on the 
time-barringg effects of the expiry of time-limits for bringing a direct action, it 
held: : 

"a"a national court is bound by a Commission decision adopted under Article 
933 (2) of the Treaty where, in view of the implementation of that decision by the 
nationalnational authorities, the recipient of the aid to which the implementation measures 
areare addressed brings before it an action in which it pleads the unlawfulness of the 
Commission’sCommission’s decision and where that recipient of aid, although informed in writing 
byby the Member State of the Commission’s decision, did not bring an action against 
thatthat decision under the second paragraph of Article 173 of the Treaty (now 230), or 
diddid not do so within the period prescribed." 

Thiss ruling was strongly influenced by the facts of the case: the applicant was 
fullyy aware of the Commission’s decision and of the fact that it could undoubtedly 
havee challenged it under Article 230 EC. 

"In"In such factual and legal circumstances, the definitive nature of the decision 
takentaken by the Commission pursuant to Article 93 of the Treaty vis-a-vis the undertak›
inging in receipt of the aid binds the national court by virtue of the principle of legal 
certainty." certainty." 

Thee fact that TWD only laid down limited and well-defined restrictions was 
confirmedd in Accrington Beef*. In spite of the expiry of the time limits under 
Articlee 230 EC the plea of illegality was accepted. The ECJ stressed that where 
thee contested provisions were contained in a Community regulation, it was not 
obviousobvious that a direct action would have been admissible2*. Similarly, Eurotun›
nelnel22*,*, the ECJ held that Eurotunnel could challenge the validity of directives26 in 
preliminary-rulingg proceedings even where it did not challenge those direc›
tivess by means of an action under Article 230 as it was unclear whether such 
ann action would be admissible. The fact that another national court had already 
givenn judgment in separate proceedings, which was argued as a further bar to 
thee admissibility of the reference, was also dismissed as irrelevant. 

7.1.33 An even more inventive use of Article 234 

UKK courts have also been the forum for challenges to Community legislation 
basedd on lack of competence, with a view to preventing the adoption of undesir-
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ablee national legislation in a field where the Community legislature was also 
active. . 

Inn Imperial Tobacco17, the High Court referred to the Court of Justice for a 
preliminaryy ruling a question on the validity of the Tobacco advertising Direc›
tive.288 The question was raised in connection with proceedings in which Impe›
riall Tobacco and Others29 sought leave to apply for judicial review of, inter alia, 
thee intention and/or obligation on the part of the United Kingdom to give effect 
too the requirements of the Tobacco Advertising Directive. They also requested 
thatt a preliminary ruling be sought from the Court of Justice. It should be noted 
thatt the time limit for implementing the Directive had not yet expired, but that 
thee Government had announced its intention to introduce Regulations to imple›
mentt the Directive before the prescribed final date. The Labour Government 
wass hard pressed to deliver on the promises made in the Manifesto, and used 
thee Community Directive as an alibi to introduce this regulation. 

Thee High Court took the view that it could be just and convenient, in 
accordancee with Order 53, Rule 1(2) of the Rules of the Supreme Court, to grant 
declaratoryy relief in order to remove uncertainty. It considered that the case did 
nott concern ’purely abstract questions’, but ’future rights in respect of which 
relieff could be granted in quia timet proceedings’. 

Inn the main proceedings Imperial Tobacco and Others alleged that the Direc›
tivee was invalid on six grounds: (i) inadequate legal basis, (ii) infringement of 
thee fundamental right of freedom of expression, (iii) breach of the principle of 
proportionality,, (iv) breach of the principle of subsidiarity, (v) infringement of 
thee obligation to state reasons and (vi) infringement of Article 295 EC and/or 
infringementt of the fundamental right to property. 

Beforee the ECJ, the admissibility of the reference by the High Court was 
challengedd on several grounds. First, it was suggested that the reference should 
bee declared inadmissible because of the hypothetical character of the proceed›
ings.. It was also submitted that the reference if declared admissible would open 
thee possibility to evade the conditions for a direct challenge under Article 230 
ECC through recourse to national proceedings. The ECJ never dealt with the 
inadmissibilityy issues, which were however discussed at length by the Advocate 
General. . 

7.1.4.11 The preliminary ruling is not a procedure to give advisory opinion 

Thee European Parliament, in its observations, argued that the application was 
generall or hypothetical in nature, as it related to a national implementing act 
whichh had not yet come into force and which was not, therefore, amenable to 
judiciall review; further, that it was only possible to address the validity of a 
directivee in national proceedings when this question arose as a collateral issue. 
Thee EP also referred to the obligation of the national court, in determining the 
needd for a preliminary ruling in order to enable it to give judgment, to have 
regardd to the fact that the ECJ does not deliver advisory opinions on general or 
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hypotheticall questions. The EP further pointed out that the admissibility of a 
referencee in the context of not too dissimilar national proceedings in Bosman, 
couldd be distinguished as that case 

"concerned"concerned a perceived imminent threat to established, directly effective, legal 
rightsrights flowing from the Treaty, where the threat emanated from a private party, rather 
thanthan the expectation that a Member State would fulfil its Treaty obligations." 

Thee Advocate General agreed that in Bosman, the main action only related 
too a declaratory remedy, had a preventive aim, and was based on hypotheses 
whichh were, by their nature, uncertain. Yet, for him the crucial factor was that 
suchh actions were permitted under national law. This meant that the questions 
submittedd by the national court met an objective need for the purpose of settling 
disputess properly brought before it. The reference for a preliminary ruling was, 
therefore,, admissible. 

Soo the determining factor to decide the admissibility of the reference is 
whether,, as a matter of national law, an action of the type in question is action›
ablee - an issue for the national court to determine. As a result, Advocate General 
Fenellyy recommended that, while the proceedings in Imperial Tobacco also 
relatedd to an anticipated danger to the future exercise of rights by the applicant 
tobaccoo companies, the admissibility of the reference was dictated by the fact 
thatt a remedy would be available in national law: 

"the"the national court’s assessment of the possibility of granting a declaratory remedy 
mustmust be presumed to be a correct statement of national law." 

Forr the Advocate General, Member States by virtue of their duty to comply with 
theirr Treaty obligations are required to bring into force the necessary measures 
too implement the Tobacco Advertising Directive by the deadline set and may 
doo so earlier. This gives a concrete character to the threat to the interests of the 
applicantss in the main proceedings. He concluded that: 

"there"there is no reason for the Court to question the national court’s determination 
ofof the need for a preliminary ruling on the question referred in order to enable it to 
deliverdeliver judgment. " 

7.1.44 The relationship between 230 and 234 needs clarified once more 

Thee EP also suggested that the possibility of a challenge to unimplemented 
Communityy acts of a general nature in national courts, resulting in a request 
forr a preliminary ruling, might fall outside the system of judicial protection 
laidd down by the Treaty because it would circumvent the requirement that the 
contestedd act be of direct and individual concern in the case of a direct action 
broughtt by an individual. 
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Ass for the submission that a reference for a preliminary ruling on validity 
shouldd not permit evasion of the rules regarding standing laid down in Article 
2300 EC, the Advocate General recognised that the Court had, indeed, ruled out 
thee possibility of evasion, through a reference for a preliminary ruling on the 
validityy of a Community measure, of the time-limit for initiating annulment 
proceedingss under that provision by parties who could, ’without any doubt, have 
institutedd such proceedings’. However it felt that there was no need 

"to"to extend the scope of that exceptional ruling so that persons who are neither 
thethe addressees of nor directly and individually concerned by a Community measure 
ofof general application would not be able to challenge its validity before the national 
courts". courts". 

Thee Advocate General recalled that in Universiteit Hamburg v. Hauptzollamt 
Hamburg-Kehrwieder,Hamburg-Kehrwieder, the ECJ had decided that a decision of a national authority 
wass the only measure which the applicant in the main proceedings in that case 
couldd challenge in the courts ’without encountering any difficulty in demon›
stratingg its interest in bringing proceedings, and stated that ’[according to a 
generall principle of law which finds its expression in Article 184 of the EEC 
Treatyy (now Article 241 EC), in proceedings brought under national law against 
thee rejection of his application the applicant must be able to plead the illegal›
ityy of the Commission’s decision on which the national decision adopted in his 
regardd is based. The AG also quoted from Les Verts v. Parliament, 

"[w]here"[w]here implementation is a matter for the national authorities, [natural or 
legal]legal] persons may plead the invalidity O/GENERAL measures before the national 
courtscourts and cause the latter to request the Court of Justice for a preliminary ruling." 

Articlee 234 EC forms part of’a complete system of legal remedies and proce›
duress designed to permit the Court of Justice to review the legality of measures 
adoptedd by the institutions and thus protects ’[njatural and legal persons ... 
againstt the application to them of general measures which they cannot contest 
directlyy before the Court by reason of the special conditions of admissibility laid 
downn in the second paragraph of Article 173 of the Treaty." (now Article 230 EC) 

Forr the Advocate General, Imperial Tobacco was not a case of a direct chal›
lengee to the Tobacco Advertising Directive, although its validity is central to the 
outcomee of the national proceedings. 

"The"The applicant tobacco companies seek to restrain the competent members of the 
UnitedUnited Kingdom Government from executing their stated intention of implementing 
thethe Directive by regulations adopted under section 2(2) of the European Communi›
tiesties Act, 1972. It would appear that their entitlement to do this by means of delegated 
legislationlegislation turns on the validity of the Directive. Thus, the validity of the Directive 
directlydirectly affects and is collateral to a question of United Kingdom constitutional law, 
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viz.viz. the vires of the respondents in the main proceedings to adopt the envisaged regula›
tions. tions. 

Hopefullyy this area of law is now clear. 

7.1.55 The need for interim protection 

Thee delay in obtaining a preliminary ruling from the ECJ underlines the grow›
ingg importance of interim protection. The ECJ has developed a fully-fledged 
systemm of interim protection at national level’0. Pending a preliminary ruling 
fromm the ECJ on the validity of a regulation, national courts are entitled to order 
suspensionn of enforcement of a national administrative measure based on that 
regulation.. They also have the power to order interim measures which create a 
neww legal position for the benefit of the person seeking legal protection. 

Inn Zuckerfabrik*1, the Court considered the question for the first time: the 
casee concerned an application for suspension of the enforcement of a national 
measuree based on a Community regulation32, the validity of which was chal›
lenged. . 

Inn Atlanta**, the applicant sought an order similar to that of specific 
performance,, and the ECJ was asked whether national judges had any power to 
takee positive interim measures which would create a new legal regime for the 
litigant34.. The question arose in proceedings between German importers of 
bananas,, ’the Atlanta companies’, and the Federal Office of Food and Forestry 
onn the allocation of import quotas for third-country bananas. This case belonged 
too a series of actions before the ECJ and the German courts concerning the 
commonn organisation of the market in bananas55 and a common import regime 
replacingg the various national arrangements whereby, in trade with third coun›
tries,, imports of bananas would be subject to a Community levy. The Regulation 
underr challenge discontinued the annual duty-free import quota for bananas 
enjoyedd by Germany. Both the action for annulment of the Regulation36 and 
thee application for interim relief37 brought by the German Government failed. 
Thee Atlanta companies, importers of third-country bananas, were allocated by 
thee German authorities - in application of the regulation - provisional import 
quotass for third-country bananas. They challenged the quota on the ground that 
thee Regulation limited their freedom to import. They also sought interim relief 
inn the form of an order to grant additional import licences for third-country 
bananass over and above the number already allocated, pending the ECJ ruling 
onn the question of validity. The German court ordered the administration provi›
sionallyy to grant the applicants additional import licences38 and at the same time, 
itt asked the ECJ whether a distinction ought to be drawn, with respect to the 
requirementss for making an interim order, between an interim order intended 
too preserve the status quo and one intended to create a new legal regime. As the 
Germann court pointed out, the granting of additional import licences called into 
questionn the uniform application of the Regulation in all the Member States. As 
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too whether the grant of positive measures would, as such, have radical conse›
quencess for the Community legal order the ECJ held: 

"The"The consequences of the interim measure, whatever it may be, for the Commu›
nitynity legal order must be assessed as part of the balancing exercise between the 
CommunityCommunity interest and the interests of the individual?9". 

7.1.66 The principle of interim protection 

Interimm protection requires that national courts should have the power to grant 
interimm remedies. Given that under Article 230 EC, the Court has the power to 
orderr interim suspension of the contested act4°  and to prescribe any necessary 
interimm measure41, the interim legal protection which national courts must be 
inn a position to afford individuals under Community law must be the same, 
whetherr they seek suspension of enforcement of a national administrative 
measuree or the grant of positive interim measures. Furhtermore, 

"the"the interim legal protection which the national courts must afford to individuals 
underunder Community law must be the same, whether they seek suspension of enforce›
mentment of a national administrative measure adopted on the basis of a Community 
regulationregulation or the grant of interim measures settling or regulating the disputed legal 
positionspositions or relationships for their benefit"42. 

Wheree the compatibility of national legislation with Community law was chal›
lenged45,, the ECJ held that the national court which had referred questions of 
interpretationn for a preliminary ruling in order to enable it to decide that issue 
off compatibility had to be able to grant interim relief and to suspend the applica›
tionn of the disputed national legislation until such time as it could deliver its 
judgmentt on the basis of the interpretation given in accordance with Article 
2344 EC. Community law is a single system. Even if Community law is formu›
latedd at Community level and applied at national level, individuals are entitled 
too a coherent and consistent system of judicial protection both at national and 
Communityy level. 

"The"The interim legal protection which Community law ensures for individuals 
beforebefore national courts must remain the same, irrespective of whether they contest 
thethe compatibility of national legal provisions with Community law or the validity of 
secondarysecondary Community law, in view of the fact that the dispute in both cases is based 
onon Community law itself44. 

Pendingg the outcome of a ruling by the ECJ, interim relief may be granted by 
UKK courts to protect Community rights, whether these have been breached 
followingg the adoption of a UK statute said to be in conflict with Community 
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law,, or whether they have been breached following the application by UK admin›
istrativee authorities of an allegedly invalid Community act. 

Inn the context of requests for interpretation, the national court is asked to 
suspendd the application of a piece of domestic legislation allegedly in conflict 
withh Community law. By contrast, in proceedings where validity is at issue, the 
nationall judge is asked to suspend the application of the Community act the 
validityy of which is contested, thereby questioning the presumption of valid›
ityy attached to Community legislation. It has been said that, whilst in the first 
instancee interim protection ensures the immediate supremacy of Community 
law,, in the latter primacy is set aside and suspended, albeit provisionally, insofar 
ass interim protection calls into question the presumption of validity attached to 
aa Community regulation. 

"The"The judicial protection of individuals relying on Community law goes as far as 
allowingallowing a national court to suspend temporarily the application of Community law. 
ThatThat judgment places the protection of the individual in the foreground, even in front 
ofof the question of priority"45 

Itt is suggested that in reality, primacy is nott set aside, but upheld. In both sets of 
circumstances,, primacy is safeguarded. This is because the validity of Commu›
nityy legislation or action can only be assessed against a superior Community 
norm.. In this way challenges to the validity of Community legislation are only 
concernedd with upholding the primacy of Community law. 

7.1.6.11 The conditions for the grant of interim relief: national or Commu›
nityy conditions? 

Whenn they apply Community law, national judges are part of the Community 
judiciall architecture. However, in most cases, given the absence of Community 
rules,, this national and/or Community judge has to apply the domestic rules. 
Ass these differ from one jurisdiction to another, the uniform application of 
Communityy law is jeopardised. 

Givenn that the right to interim protection is based on Community law, 
nationall judges asked the ECJ whether specific Community rules existed which 
oughtt to be applied in preference to their own domestic rules governing the 
grantingg of interim protection. 

Inn sum, the question put to the ECJ is whether national courts are obliged to 
applyy domestic rules governing interim protection in order to prevent irrepara›
blee damage or if there are Community rules which should be applied, a question 
whichh the House of Lords had already referred in Factortame, but which had 
remainedd unanswered until the Zuckerfabrik and Atlanta judgments. 

Thee ECJ considered that suspension of enforcement of administrative 
measuress based on a Community regulation, whilst governed by national 
procedurall law, in particular as regards the making and examination of the 
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application,, should in all Member States be subject, at the very least, to condi›
tionss which are uniform so far as the granting of such relief is concerned46. 
Further,, since the power of national courts to order interim relief corresponds 
too the jurisdiction reserved to the EC J by Article 243 EC in the context of actions 
broughtt under Article 230 EC, national courts may grant such relief only on the 
samee conditions as apply when the ECJ deals with an application for interim 
measures47. . 

AA national court can order interim relief, if four conditions are met. First, it 
mustt entertain serious doubts as to the validity of the Community act and state 
themm in its decision; secondly, if the validity of the contested act is not already 
beforebefore the ECJ, it must make a reference; thirdly there must be urgency, in that 
thee interim relief is necessary in order to avoid seriouss and irreparable damage 
beingg caused to the party seeking the relief; and finally due account must be 
takenn of the Community interest. The ECJ did not rule out the possibility for the 
nationall court to require a cross-undertaking in damages: 

"if"if the grant of interim relief represents a financial risk for the Community, the 
nationalnational court must be able to require the applicant to provide adequate guarantees, 
suchsuch as the deposit of money or other security"*8. 

Inn Zuckerfabrik the ECJ had already set out the conditions governing suspension 
off enforcement of a national administrative measure adopted in implementation 
off a Community regulation. In Atlanta, the ECJ confirmed that the same condi›
tionss were applicable where a national court orders a positive measure rendering 
thee regulation whose validity is challenged provisionally inapplicable. Moreover, 
thee powers of national courts to grant such relief was limited further. The ECJ 
stressedd how the primary duty of national courts called upon to apply Commu›
nityy law is to ensure that full effect is given to Community law "regulations 
shouldd not be set aside without proper guarantees"49. The need and importance 
off upholding the validity of the Community regulation50 is to be regarded by 
nationall courts as their primary duty. 

Seriouss doubts must exist as to the validity of the Community regulation on 
whichh the contested administrative measure is based. Only the possibility of a 
findingfinding of invalidity can justify the grant of interim relief. The national court 
cannott restrict itself to referring the question of the validity of the regulation to 
thee ECJ; it must set out, when making the interim order, the reasons for which it 
considerss that the Court should find the regulation to be invalid51. This require›
mentt is puzzling given the ECJ insistence that a finding that a regulation is 
invalidd is a matter reserved exclusively to itself. When setting out these reasons 
thee national court must pay due regard "to the extent of the discretion which the 
Communityy institutions must be allowed in the sectors concerned"52. 

Takingg account of the Community interest has been further clarified. The 
nationall court must examine whether the Community act in question would be 
deprivedd of all effectiveness if not immediately implemented and it must have 
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regardd to the damage which the interim measure may cause the legal regime 
establishedd by that regulation for the Community as a whole53. In practice, the 
nationall judge must consider the cumulative effect which would arise if a large 
numberr of national courts were also to adopt interim measures for similar 
reasons.. Whether national courts could assess such a "legal domino effect"54 

remainss to be seen. Interim protection is intended to protect a special situation 
off the plaintiff; accordingly the national judge must balance the Community 
interestss against that of the applicant by considering "those special features 
off the applicant’s situation which distinguish him from the other operators 
concerned"55.. Again it is not certain the national judge is best placed to weigh 
thee need for individual protection against the Community interest. 

Thee Court also clarified the meaning of urgency. 

"The"The damage relied on by the applicant must be such as to materialise before 
thethe Court of Justice has been able to rule on the validity of the contested Community 
act."!act."!6 6 

Thee national court must consider whether immediate enforcement of the 
contestedd measure would be likely to result in irreversible damage to the appli›
cantt which could not be made good if the Community act were to be declared 
invalid.. Purely financial damage cannot be regarded in principle as irreparable. 

7.22 Concurrent liability issues 

Thiss section analyses the role of national courts in dealing with claims aris›
ingg out of concurrent liability57. Cases of joint and several liability ought to be 
distinguishedd from more straightforward matters such as claims for recovery of 
sumss unduly paid over, or claims for subsidies withheld, both of which ought to 
bee claimed from the relevant national authority responsible for such payments 
orr collection of money58. 

7.2.i.Whyy do concurrent liability issues arise? 

Communityy law and policies are implemented principally by national admin›
istrations.. National agencies, particularly in the fields of the Common Agricul›
turall Policy and Fisheries, are responsible for applying Community regulations 
orr decisions. This involves inter alia, carrying out inspection checks, making 
compulsoryy slaughter orders, collecting levies, making compensation payments, 
givingg subsidies, and granting import/export licences. It is also incumbent upon 
nationall agencies to recover sums lost as a result of irregularities or negligence. 
Sometimes,, national administering of Community measures causes damage to 
individuals.. This may be so because even where national authorities act within 
thee framework of Community law, they may themselves have committed some 
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wrongfull action for which they may be held liable; such is the case where the 
nationall administration misapplied the Community rule, misunderstood the 
Communityy instructions, or went beyond the margin of discretion recognised 
byy the Community authorising measures. 

Thee fact that on occasion, the Community authorities have approved the 
nationall scheme putting into operation wrongly the relevant Community policy, 
mightt lead individuals or even national administrations to regard the Commu›
nityy authorities as the true author of the conduct causing the damage. Damage 
mayy also be caused by the national administration applying an invalid Commu›
nityy regulation or following unlawful Commission instructions; in such circum›
stances,, although carried out by national administrations, the wrongful conduct 
cann in fact be attributed to the Community institutions. Sometimes damage is 
causedd by national authorities implementing badly a Community act which is 
itselff unlawful; in such cases, given that both the Community and the Member 
Statess have acted unlawfully, are they jointly and severally liable for damages 
causedd to individuals, and which courts are competent to hear the action for 
damages? ? 

7.2.22 The nature of the problem: national and Community institutions 
aree ’accountable under different legal orders’59 

Onn the one hand, an individual or a company cannot bring an action for 
damagess against the Community in national courts; the appropriate forum for 
thiss type of action is the Court of First Instance60, which alone has jurisdiction, 
too the exclusion of national courts, in actions brought by natural or legal persons 
basedd on Articles 235 and 288 (2) EC relating to compensation for damage 
causedd by the Community institutions. On the other hand, an individual or a 
companyy cannot bring an action for damages against a Member State before the 
Courtt of First Instance; only national courts are competent to hear such claim, 
sincee co-operation between Community and national authorities cannot make 
thee Community responsible for reviewing the legality of administrative acts 
off Member States applying Community law. Yet, an individual or a company 
mayy suffer damages as a result of joint action. Is there any forum where they 
cann bring their claims? And if so, what is the appropriate forum? Must the 
Memberr State be sued before national court for its share of the damages and the 
Commissionn before the CFI for its share? Is the action against the Community 
onlyy accessible after all national rights of action have been exhausted? And if so, 
howw is this compatible with the principle of effective judicial protection? When 
nationall and Community administrations are jointly involved in actions result›
ingg in damages caused to individuals, it may be difficult to decide whether the 
allegedd illegality on which to found the action emanates from the Community 
institutionn or must be attributed to the national body. In the complex system 
wheree Community and national administrations are so intertwined, the division 
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off jurisdiction between the Community judiciary and national courts constitutes 
aa serious obstacle to the effective judicial protection of individuals. 

7.2.33 The solutions 

Thee principles which can be derived from the case law of the ECJ61 will now be 
discussed.. It is important to note that these principles were developed largely 
priorr to the establishment of the principle of State liability for breach of Commu›
nityy law. The ECJ insistence on the need to base the liability of the Member 
Statess for breach of Community law on the same principles as the liability of the 
Communityy institutions might presage a change of approach62 to the issue of 
concurrentt liability, and maybe the straightforward application of principles of 
jointt and several liability, the option considered as the most desirable63. 

Ann action based on non-contractual liability of the Community institutions 
hass a "subsidiary nature"64 vis-ö-vis  the remedies available under national law. 
Thus,, in principle, the recommended course of action is to claim compensa›
tionn from the implementing national authority in a claim before the relevant 
nationall court, and if necessary, to remind the national court it has a duty to 
referr the question of the validity of the Community measure under Article 234 
EC.. However, where it is nott possible for an individual to obtain redress before 
nationall courts, an application under Articles 235 and 288 EC may be declared 
admissible. . 

Thee ECJ is not competent to examine under Article 288 EC the validity 
off decisions taken by national agencies implementing Community policies65. 
Claimss for payment of amounts allegedly due, but withheld, fall within the 
exclusivee jurisdiction of national courts66. Yet it may be that payment was with›
heldd because the Community regulation providing for such payments has been 
unlawfullyunlawfully withdrawn. In the absence of a Community provision authorising 
thee national bodies to pay the amount claimed, an application under Articles 235 
andd 288 EC will be admissible. Indeed, in such cases, even if the applicants had 
succeededd in convincing the national court of the invalidity of the Community 
measuress which had caused them damage, they still could not have obtained 
fromm the national administration the benefit to which they claimed to be entitled 
withoutt the prior intervention of the Community legislature67. 

Equally,, where an applicant is seeking to benefit from an advantage unlaw›
fullyy refused to him by a provision of secondary Community law, an action to 
establishh liability will be declared admissible in so far as the applicant would 
havee been unable to secure the advantage which he seeks by instituting proceed›
ingss before the national courts, such is the case when the national administra›
tionn has merely followed express instructions from the Community institu›
tions.68 8 

Claimss for recovery of sums levied under invalid Community measures 
mustt be brought before the national courts against the national body which 
leviedd the charge, even where authorities have merely and correctly applied 
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Communityy rules, and/or even though the sum in question may have been paid 
intoo EU funds. 

"Only"Only national courts have jurisdiction to entertain actions for recovery of 
amountsamounts wrongfully charged by national administrations on the basis of Community 
rulesrules subsequently declared invalid ^9. 

7.2.44 Exhaustion of national remedies. 

Itt is recognised in the case-law of the Court that there may be concurrent 
liabilityy on the part of a Member State and on the part of a Community institu›
tion70.. In its judgment in Kampffmeyer, the ECJ, after recognising the liability in 
principlee of a Community institution, went on to request the applicants to await 
thee outcome of national proceedings concerning the possible liability of the 
Memberr State in question in order "to avoid the applicants being insufficiently 
orr excessively compensated". The ECJ held that the national court should decide 
matterss first of all, allowing the ECJ to postpone judgment until it knew how 
muchh compensation had been awarded at national level. Therefore in the major›
ityy of cases, actions should be brought first against the Member State in the 
nationall courts71, according to a principle of the exhaustion of effective national 
remedies,, and then brought before the CFI. This principle of exhaustion of 
nationall remedies has been the subject of much criticism, mainly based on the 
factt that, in most instances of concurrent liability, the Community institution 
shouldd in fact bear the primary responsibility as it acts as the senior or authoris›
ingg partner with a supervisory role. Criticisms have also been made in terms of 
fairr and sound administration of justice72. 

Thee principle of exhaustion of national remedies has been set aside where 
nationall rights of action are not capable of resulting in compensation for the 
damagee allegedly suffered73, and where the measures which originally caused 
thee damage are measures adopted by a national authority pursuant to express 
instructionss from the Community institutions, or invalid Community provision. 

"An"An established body of the case-law of the Court of Justice shows that the action 
forfor damages, pursuant to Articles ïyS and 215 of the Treaty, was set up as an inde›
pendentpendent action, having having its own particular place in the system of means of redress and 
subjectsubject to conditions for its use formulated in the light of its specific purpose. It must 
neverthelessnevertheless be viewed in the context of the entire system established by the Treaty for 
thethe judicial protection of the individual. When an individual considers that he has 
beenbeen injured by the application of a Community legislative measure that he consid›
ersers illegal, he may, when the implementation of the measure is left to the national 
authorities,authorities, contest the validity of the measure, when it is implemented, before a 
nationalnational court in an action against the national authorities. That court may, or even 
must,must, as provided for in Article ijj, refer the question of the validity of the Commu›
nitynity measure in dispute to the Court of Justice. However, the existence of such a 
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meansmeans of redress will be capable of ensuring the effective protection of the individuals 
concernedconcerned only if it may result in making good the alleged damage."74 

Still,, it might not be straightforward to ascertain whether the initiation of 
proceedingss before a national court would enable the applicant to obtain a ’satis›
factoryy outcome’ and to whom liability is to be attributed where the individual 
actt which gave rise to the damage suffered, is taken pursuant to national general 
rules,, adopted following approval by the Community authorities. 

7.2.55 A case study: Is any level liable? 

Ann illustration of the issues involved in such cases and of the hurdles faced by 
litigantss in such circumstances is provided by the case of Cato75. In Cato, the 
individuall decision which gave rise to the damage was not taken on the express 
orderr of the Commission, but on the basis of a national scheme allegedly 
wronglyy approved by the Community authorities as being in accordance with a 
Communityy provision. 

Mrr Cato brought an action for non-contractual liability of the Community 
requestingg compensation for the damage resulting from the non-payment, in 
respectt of his fishing vessel, of the final cessation premium provided for under 
Communityy legislation76. Under Directive 83/515 Member States were required 
too take the necessary measures to ensure that vessels for which final cessation 
premiumss have been paid were permanently barred from fishing in Commu›
nityy waters, and to forward information to the Commission. On the basis of the 
informationn provided, the Commission had to examine whether the measures 
proposedd fulfilled the conditions for financial contributions from the Commu›
nity.. The UK Government submitted to the Commission the draft measures 
whichh it intended to adopt in implementation of the Directive. The Commission 
thenn adopted a decision77 concluding that the conditions for financial contri›
butionss from the Community were fulfilled. In view of the decision, the UK 
Ministerss introduced a system of decommissioning grants payable to the owners 
off fishing vessels permanently withdrawn from operation within the fishing 
industries78.. Grants were made on the basis of an application specifying the 
meanss by which the permanent withdrawal was to be effected. 

Mrr Cato, a fisherman, sold his fishing vessel to a couple for use as a house›
boat.. In the contract of sale, the purchasers stated that they were aware that the 
vendorr had applied for a decommissioning grant and that, should the vessel 
oncee more be used for fishing in Community waters under the flag of a Member 
State,, the new owner of the vessel might be obliged to repay the amount of 
thee grant. Mr Cato tendered his application for a decommissioning grant the 
amountt oï£ 22 144. His vessel was struck off the register of fishing vessels. 
Thee vessel was then resold to two Irish nationals, who had expressed an interest 
inn the vessel’s engine. The purchasers declared in the contract of sale that they 
weree aware that the vessel was to receive a decommissioning grant and that they 
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mightt be required to repay the amount of that grant if the vessel was once again 
usedd for fishing within Community waters under the flag of a Member State. 
Notwithstandingg that declaration, they subsequently requested the Irish authori›
tiess to register the vessel as a fishing vessel. The latter, having been informed 
byy their British counterparts that the decommissioning grant had not yet been 
paid,, registered the vessel and issued a fishing licence. In the light of those 
developments,, the British Minister, who had waited for proof of the final use 
too which the vessel had been put, rejected Mr Cato’s applicationn for a grant. An 
applicationn for judicial review of that decision was refused on the grounds, first, 
thatt the application had been made after the expiration of the limitation period 
off three months; secondly, that the applicant was in any case not entitled to the 
grantt as the Minister was not satisfied that the vessel had been withdrawn from 
alll activity in the fishing industry. Mr Cato brought a second private law action 
againstt the Minister which was dismissed by the High Court, and the judg›
mentt was affirmed by the Court of Appeal. The House of Lords refused leave to 
appeal. . 

Alll national remedies were exhausted. Mr Cato then brought a claim for 
damagess against the Commission, alleging that the damage was the conse›
quencee of the Commission decision approving the UK scheme. The ECJ rejected 
thiss claim. It considered that no relevant connection existed between the 
Commission’ss conduct and the individual decision taken by the national authori›
ties.. The non-payment of the decommissioning grant was in substance a claim 
forr payment of amounts allegedly due, which ought to have been brought before 
thee national courts. The ECJ also found that, in approving the UK scheme, the 
Commissionn did not act unlawfully in such a way as to entail liability on the part 
off the Community. 

"the"the object of the Directive is to encourage temporary or permanent reduction of 
productionproduction capacity in the fisheries sector. In order to attain that objective, the Direc›
tivetive authorises Member States to introduce a system of financial aid for measures 
reducingreducing such capacity and provides for financial contributions by the Community to 
thethe aid thus granted under the conditions set out in the Directive. It follows that the 
DirectiveDirective leaves it to Member States to choose whether or not to introduce such an aid 
schemescheme and to determine its form and details, provided that the latter are not at vari›
anceance with the objectives of the Directive."79 

Thee argument that the UK Scheme imposed an impossible evidential burden, 
sincee no one can prove that a vessel intended to be used for other purposes will 
not,, prior to its destruction, be used once again in the unforeseeable future for 
fishingfishing within Community waters, was rejected. The ECJ held that: 

"the"the fact that the actual conduct of the United Kingdom authorities in the course 
ofof events may not be entirely free of blame cannot, no matter how regrettable, be 
attributedattributed to the Commission in the exercise of its power of prior verification"80. 
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Thee EC J considered that the Commission’s power of verification is intended 
solelyy to determine whether the schemes proposed by Member States for reduc›
ingg production capacity satisfy the conditions for financial contributions from 
thee Community laid down in the directive. A decision adopted by the Commis›
sionn pursuant to this power of verification, and approving a national scheme in 
conformityy with the objectives of the directive, cannot be regarded as unlawful 
andd hence as entailing liability on the part of the Community. 

Soo Mr Cato had no claims against the Community institutions. Did he have 
anotherr claim actionable in the national courts? Even if Mr Cato had secured 
judiciall review, the UK courts would have been led to verify the compatibility 
off the scheme with the Directive and therefore with the Commission decision 
whichh approved the scheme. Pursuant to Foto-Frost these issues would have had 
too be referred to the EC J. Such a reference however, would serve no purpose 
otherr than delaying the assessment that the national court will have to make 
off the conduct of the national authorities. As established above, for the ECJ the 
approvall of the Scheme by the Commission only constitutes a declaration of 
compatibilityy with the objectives of the Common fisheries policies, and leaves 
thee national authorities responsible for their administration of the scheme. This 
iss unsatisfactory. In many ways, this is attributable to a real confusion as to who 
holdss Executive responsibilities in the Community system81. A clarification of 
whoo holds the primary Executive responsibilities between the Community and 
nationall levels is required. If national courts are truly Community courts, there 
iss no reason why they should not be able to control executive action according to 
thee same standards. 

7.33 Conclusion 

Communityy institutions are principally controlled by the ECJ. Still, given that 
Communityy law is largely applied and administered at national level, national 
courtss may hear claims that a Community act is unlawful. A challenge to the 
validityy of Community legislation can be mounted indirectly in the national 
courts.. It involves a plea that the national administrative act is unlawful and 
cannott be applied because it is based on a parent Community act which is 
invalid.. However, the power to declare a Community act invalid is reserved to 
thee ECJ. Accordingly, a national court seized with such a claim must ask for a 
preliminaryy ruling and, having referred the question of validity of the Commu›
nityy act, may in exceptional circumstances grant interim protection in the form 
off suspension of the national implementing measure or an order for specific 
performance. . 

Often,, damages are caused to individuals as a result of joint action by the 
Communityy and national authorities. In most instances, claims for compensa›
tionn for unlawful action are best brought before national courts, which must 
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referr matters to the EQ if they have any doubts as to the validity of the Commu›
nityy action. 
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"The"The problem can be simply stated. On the one hand, the Community system is 
aa decentralised one, in that it operates primarily through the legislature, executive 
andand judiciary of the Member States...On the other hand, Community law has to be 
interpretedinterpreted and applied uniformly in all the Member States."1 

"The"The benefits of the internal market will not flow unless its rules are applied effec›
tivelytively and consistently throughout the Community... At the same time it is important 
thatthat in this market, local, regional and national diversity be retained. The acceptance 
ofof such diversity is politically and culturally important to Europe, but it risks being in 
conflictconflict with the effective operation of an internal market."2 

"The"The difficult question which the Community has to address is whether the 
MemberMember States are to be required to enable individuals to exercise their rights effec›
tively,tively, or enable groups to ensure that public and Community interests are protected, 
byby spelling out objective criteria for determining who shall have the right to initiate 
proceedings,proceedings, what remedies are to be available, and what financial and other support 
shouldshould be provided to make access to those remedies a reality."3 

Ruless to enforce the rules: Specific Community rules for the enforcement 
off Community law 

Communityy law establishes rights and obligations, and Member States have, by 
virtuee of Article 10 EC, a duty to take all and appropriate measures to ensure 
thee full application of Community law. At the same time, the Community does 
nott usually prescribe any particular methods or sanctions designed to ensure 
thatt these rights are effectively protected or that these obligations are properly 
adheredd to. The applicable procedures and remedies for the enforcement of 
Communityy law are, in principle, a matter governed by national law, provided 
thatt certain bask standards are observed4. Still, in a number of areas, the ques›
tionn of the remedies available to affected parties in national courts has been 
dealtt with by specific Community legislation. 

Thiss chapter considers the few fields where courts in the UK have to follow 
Communityy established rules. Further, it examines the likelihood of future 
developments,, given that the Community legislature has been invited to play 
aa more significant role in establishing rules to enforce the rules5, and has also 
beenn given some new powers in this area. Finally, the problems linked with leav›
ingg the harmonisation of remedies in the judicial sphere will be analysed. 

8.11 The present 

Inn a limited number of areas, UK courts have to follow already established 
Communityy rules. For some time a number of Community directives6 have 
specificallyy required Member States to adopt measures to enable individuals to 
enforcee by judicial process the rights which the directive is intended to confer. 
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Recently,, Community influence in the field of remedies and procedural rules 
hass become more precise. 

Thee Community Customs Code7 incorporates all the basic principles of exist›
ingg Community Customs legislation8 in relation to trade with third countries. 
Itt provides for the right for a person to repayment of duties not legally owed to 
thee customs authorities and establishes a two-phase right of appeal against the 
decisionn taken by customs authorities in the Member States. Claims for repay›
mentt have to be made within three years. It lays down the various circumstances 
whichh would or might give rise to repayment together with the criteria attach›
ingg to their exercise. The code applies only to taxes, charges, levies and duties 
createdd by Community provisions or collected by the Member States on behalf 
off the Community. It does not apply to any national tax, charges or duties which 
mayy be levied contrary to Community law9. 

Inn areas that directly affect the Community’s financial interests10 - the 
commonn agricultural policy" and fisheries12 - the Community legislator has 
attemptedd to harmonise the imposition of sanctions by Member States’3. There 
iss also the generation of legislation dealing with the functioning of the internal 
market’4.. The main provisions of the Official Control of Foodstuffs Directive15 

aree concerned with the scope, manner and frequency of inspections of food-
processingg premises as a means of enforcing EC regulations on foodstuffs, 
withh the overall aim of providing verification of compliance with these16; Article 
233 of the Television Without Frontiers Directive17 ensures a right to reply; the 
Communityy Trade Mark Regulation18 requires inter alia that some national 
courtss are designated as Community trademarks courts and that these shall 
havee jurisdiction over actions for infringement and counterclaims for revocation 
andd invalidity. 

PartialPartial harmonisation of collective actions has occurred in a number of 
fields:fields: the Misleading Advertising Directive19 requires the availability of means 
too combat misleading advertisements and that "such means shall include legal 
provisionss under which persons or organisations regarded under national law as 
havingg a legitimate interest in prohibiting misleading advertising" may seek 
certainn remedies20. Article 12(1) of the Directive on Advertising of Medicinal 
Productss provides likewise21. Article 7(2) of the Unfair Contract Terms Direc›
tive222 contains a similar rule in that "persons or organisations having a legiti›
matee interest under national law in protecting consumers may take action 
accordingg to the national law concerned before the competent authority to seek 
declaratoryy relieP. These provisions therefore leave it up to national law to 
decidee under what conditions consumer groups will have standing or title and 
interestt to sue; the criteria for establishing such legitimate interest have not 
beenn harmonised. Furthermore, the Directive does not explicitly require that 
thee national implementing legislation should lay down the criteria to identify 
thosee having a legitimate interest, and it does not seem to prevent countries 
withh an independent public enforcement authority from conferring on such a 
publicc body the sole right to mount a legal challenge. This is an issue which 
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hass given rise to litigation in the UK. The Unfair Contract Terms Directive was 
implementedd in the UK by the Unfair Terms in Consumer Contracts Regula›
tionss 199413. The Regulations provided that the Director General of Fair Trading 
’shalll consider any complaint made to him about the fairness of any contract 
termm drawn up for general use, and that he may seek an injunction to prevent 
thee continued use of that term’. The Consumers’ Association and Which (?) 
sought2** a declaration that the Secretary of State for Trade and Industry acted 
ultraultra vires and unlawfully by failing to give organisations such as them, with a 
legitimatee interest under national law to protect consumers, a right to take legal 
actionn under English law to obtain a ruling as to whether contractual terms 
drawnn up for general use are unfair. It was submitted that the Directive required 
Memberr States, first, to ensure that their national law adopts criteria to define 
thee persons or organisations who have suchh legitimate interest in protecting 
consumers,, and second, to allow such persons or organisations to bring legal 
proceedingss to establish that contractual terms drawn up for general use are 
unfair.. The High Court asked the EC J25 whether Article 7(2) of the Unfair 
Contractt Terms Directive imposes obligations on Member States to ensure 
thatt national law (i) states criteria to identify private persons or organisations 
havingg a legitimate interest in protecting consumers, and (ii) allows such private 
personss or organisations to take action before the courts or before competent 
administrativee bodies for a decision as to whether contractual terms drawn up 
forr general use are unfair. The Regulations were subsequently amended so as to 
givee organisations with a legitimate interest in protecting consumers the right to 
bringg legal proceedings to establish that contractual terms drawn up for general 
usee are unfair. The Directive on Injunctions for the Protection of Consumers’ 
Interests366 will approximate the laws, regulations and administrative provi›
sionss of the Member States relating to actions seeking an injunction aimed at 
thee protection of the collective interests of consumers for a range of consumer 
protectionn directives27. It addresses some of these difficulties, by providing 
aa definition of the entities which must be recognised as qualified to seek an 
injunction.. Transfrontier consumers’ protection should also be enhanced by this 
neww directive, as Member States must be prepared to grant locus standi to quali›
fiedfied entities outside their territories. 

8.22 A case study: the public procurement rules 

Ann example of a comprehensive EC legislative framework dealing with remedies 
andd procedural law is provided by the ’Remedies Directives’ in the field of public 
procurement:: Directive 8c>/66528 and Directive 92/I329. The existing directives 
onn public works and public supplies contracts laid down rules for advertising, 
tenderingg and the award of public contracts above a certain value, but left it to 
thee Member States to ensure that these ruless were complied with. The Commis›
sionn found that compliance with the directives was very poor, as the authorities 
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awardingg contracts in the Member States largely ignored the rules set out in the 
directives.. Given the limited resources available to it, it was impossible for the 
Commissionn to seek to police the existing framework itself50. The Community 
legislaturee took steps to ensure that effective remedies in the field of procure›
mentt were available in the national courts. The next section briefly describes 
thee rules laid down and discusses the extent to which the Remedies Directive 
strengthenedd the existing enforcement mechanisms. 

8.2.i.Thee Remedies Directive 

Thee Remedies Directive provides for a conciliation procedure31, so that disputes 
mayy be settled without recourse to the courts. It also regulates certain issues 
regardingg the ways in which individuals may seek redress before their national 
courts,, such as inter alia the interest in bringing an action’2, burden of proof*5, 
interimm measures including suspension54, setting aside of decisions taken 
unlawfully55,, and award of damages’6. Before the introduction of the Remedies 
Directives,, in England, alleged illegalities in awards of public contracts could 
bee challenged in the UK courts by an action for breach of statutory duty. In 
thee absence of a contract between the disappointed tenderer and the procuring 
authority,, the only remedy open was an action for judicial review of the award of 
thee contract. The complainant had to obtain leave of the court and had to show 
titlee and interest. Awards for damages were rare. 

Thee United Kingdom chose to implement the Remedies Directives37 as part 
off the framework of secondary legislation governing procurement in the field 
off public works, public supplies and public services. The implementing Regula›
tionss designated the forum for relief58. The UK, rather than creating a set of 
specialistt review bodies to review decisions of contracting authorities or enti›
ties,, opted for the solution of using the courts with limited expertise in public 
procurement.. Under this system, litigants are immediately in the High Court or 
thee Court of Session, where the costs of litigation will act as a deterrent not just 
too those who may seek to abuse such a right for an oblique motive59. The Reme›
diess Directives gives power to the High Court or the Court of Session (i) to order 
interimm measures to correct alleged infringement or prevent further damages, 
forr example to make an interim order suspending the award of a contract; (ii) to 
sett aside unlawful decisions taken by the contracting parties, for example the 
removall of discriminatory technical specifications in the invitation to tender, 
andd (iii) to award damages to aggrieved suppliers or contractors. 

Att present not enough data appears available to assess the enthusiasm of 
UKK courts for suspending award procedures and/or awarding damages40. It is 
alsoo too early to comment upon whether the Remedies Directives have signifi›
cantlyy improved compliance with the public procurement directives. However, 
somee limitations of the system are already apparent. First, some breaches of 
thee substantive rules are difficult to prove in legal actions. Failure to publish a 
noticee is easy to show, but it is not easy to demonstrate that a local authority has 
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beenn motivated by unlawful considerations in awarding a contract to a particular 
firmfirm4141.. Second, the lack of detailed rules governing the amount of damages to be 
awardedd by the national courts undermines the uniform application of the rules. 
Thee Commission42 found that in some Member States, compensation is mini›
mal,, covering only the costs incurred in the course of submitting a bid, whereas 
inn other Member States, it covers the firm’s loss of earnings i.e. the profit that 
wouldd have been made if it had been awarded the contract. The Commission 
commentedd that such significant differences in compensation arrangements 
affectss how awarding authorities and firms behave, which the Commission 
opinedd can lead to distortion of competition. Such findings suggest that, to 
bee effective, harmonisation of remedies must be as detailed as possible4’. In 
otherr words, reference to national rules must be kept to a minimum. Third, the 
effectivenesss of a regime does not rest solely on the existence of a framework for 
enforcement;; it is also dependent upon the quality of the substantive rules them›
selves.. This point was made when the Remedies Directives were proposed; some 
evidencee was adduced to the effect that the lack of effectiveness of the regime 
wass due to the inferior quality of the substantive rules themselves. The Public 
Procurementt Directives were criticised for not taking sufficiently into account 
thee prevailing commercial realities44. Finally, it is doubtful whether rules on 
remediess could ever improve compliance with the substantive rules, given that 
undertakingss would be reluctant to institute proceedings against contracting 
authoritiess as this may damage a valuable commercial relationship, actual or 
potential45. . 

Thiss suggests that paying due regard to the question of enforcement can 
helpp to ascertain the necessity and/or usefulness (or lack thereof) of action at 
Communityy level. 

8.33 Why does the Community make rules for the enforcement of Com›
munityy law? 

Legislativee intrusions in the field of remedies have taken place for a variety of 
reasons. . 

8.3.11 From the level playing field paradigm 

InIn a number of fields, Community harmonised measures are meant to secure a 
levell playing field for undertakings. There has been a realisation that the mere 
creationn of a uniform regulatory framework is not sufficient; an homogene›
ouss system of application and enforcement must also be put in place. From the 
Communityy perspective, the existence of different national rules in the field 
off procedures and remedies can only be maintained insofar as these rules are 
capablee of securing compliance with the Community substantive rules. Only 
effectivee and consistent rules are capable of ensuring fair competition. First, it 
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iss recognised that compliance with Community legislation imposes direct or 
indirectt costs on businesses. Secondly, where national remedies are deficient, 
compliancee is not secured, which in turn undermines the conditions of fair 
competition. . 

8.3.22 To the very credibility of the project 

Communityy law is not only concerned with economic operators producing, 
exchanging,, and selling goods or relocating themselves. In the words of the 
Commission,, ensuring compliance extends far beyond economic issues; the 
internall market rules require the attainment of a high level of protection with 
regardd to health, safety, the environment and consumers. Community law needs 
too be complied with, otherwise the very credibility of common legislation would 
bee damaged as it would "expose the Union’s citizens and their environment 
too risks that are unacceptable to the individual and to Society as a whole"46. In 
otherr instances, the need to ensure judicial protection of Community rights for 
Communityy citizens is invoked as the rationale for Community rules. 

8.3.33 Making centralised enforcement easier 

Communityy rules are also desirable if one considers that they would ease the 
burdenn of monitoring the application of Community law by the Commission. 
Wheree Member States are merely required to establish adequate, equivalent and 
effectivee sanctions for breach of Community law, the system of sanctionss varies 
betweenn the Member States, reflecting different legal and social traditions. 
Evaluatingg the adequacy, effectiveness and comparability of these sanctions is 
ann uphill task. Thus Article 6 of the Timeshare Directive47 requires the Member 
Statess "to prohibit any advance payments by a purchaser before the end of the 
periodd during which he may exercise the right of withdrawal". Does this simply 
meann that individual consumers affected by infringement of that prohibition by 
aa company have the right to be reimbursed, or does it require additional sanction 
inn order to dissuade companies from infringing this prohibition? This raises 
issuess of principle in relation to the availability of damages and their nature i.e. 
enhanced,, aggravated or punitive. The UK, Austria, Ireland and Sweden foresaw 
fines;fines; other Member States have used traditional civil remedies: reimbursement 
withh interest48. In fact this example captures neatly the various and sometimes 
competingg interests at stake. Are these sanctions equivalent, to what extent do 
consumerss enjoy a comparable system of protection under the same Community 
regime,, and to what extent are companies operating in this sector operating on 
aa level playing field? Could or should the Commission have drafted its proposal 
differentlyy so that all the Member States had to introduce the same sanction? 
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8.3.44 Protecting the Community financial interests 

Inn the field of protection of the financial interests of the Community, develop›
mentss have been justified by the concern to see that Community law is applied 
properly,, that the Common Agricultural Policy instruments achieve their aims 
andd that the Community budget be used only to finance legitimate expenditure 

8.3.55 Some successes 

Somee contributions of the Community legislator in the field of remedies and 
procedurall rules were motivated49 by the need to guarantee the effective applica›
tionn of Community law5° , the opportunity for "any person whose legitimate 
interestt has been damaged to effectively exercise such right or remedy"51. So, 
harmonisedd rules are needed to ensure that the functioning of the internal 
markett is not disrupted, and that economic operators and consumers’ confi›
dencee in the internal market is not undermined. 

Onee thing is to establish the desirability of Community intervention in a 
particularr field; another is to secure agreement between the different actors as 
too the making of the rules. The next section traces the evolution of the policy in 
thee area of application and enforcement of Community rules. 

8.44 The Political Dimension 

Forr a long time, there was hardly any Community legislation dealing specifically 
withh remedies or procedural rules for breach of Community law. The Commu›
nityy legislator was more preoccupied by the adoption of substantive rules rather 
thann by issues relating to their implementation and enforcement. The European 
Parliamentt was the Community institution which initiated formal reporting 
onn the monitoring of the application of Community Law52, and on that occasion 
madee the rather sweeping declaration that: 

"Uniform,"Uniform, complete and simultaneous application of Community law in all 
MemberMember States is a fundamental prerequisite for the existence of a Community 
governedgoverned by the rule of law." 

Today,, it is widely acknowledged that the mechanisms available at national level 
forr ensuring compliance with Community law are all too often inadequate. All 
Communityy institutions declare their willingness to address this problem, the 
Declarationn on the Implementation of Community law5’ and the Resolution on 
Effectivee Penalties54 provide us examples of such calls. There is also widespread 
supportt for the proposition that market integration requires a high degree 
off legal uniformity: the European Parliament adopted Resolutions55 for the 
harmonisationn of European private law. The European Contract law Commis-
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sionn infers the need for European private law from the interests of trade: legal 
diversityy means higher costs, uncertainty and greater risks56. In a 1994 study on 
thee Approximation of Judiciary Law in the European Union - a study prepared at 
thee request of the (then) ECC Commission - Professor Marcel Storme, drew up 
aa number of draft articles, preceded by a general introduction and an explana›
toryy memorandum as the basis of a set of procedural rules. The study took "quite 
aa narrow view of the constituent elements of procedural law". Amongst the 
subjectss treated there are only a few which go beyond (civil) procedural law sensu 
stricto,stricto, such as rules on conciliation, provisional remedies and the (civil) penalty 
off "astreinte" (penalty payments). The others were of a purely technical nature, 
inn that they involved rules, often found in codes of civil procedure, regarding 
"thee good functioning of civil proceedings". 

Apartt from Declarations, Resolutions and the commission of academic 
research,, in some specific areas, practical steps have been taken’?. Thus, a 
neww provision combating fraud against the budget58 has been inserted in the 
Treaty,, and a new intervention mechanism to safeguard free trade in the Single 
Market"" has been adopted. However, progress in this area remains slow, and 
iss likely to remain so, given problems of political and practical feasibility which 
willl now be addressed in turn. 

First,, the Member States do not have the same attachment to compliance in 
relationn to each and every one of their Community obligations60. They have not 
shownn any impatience to give teeth to the centralised enforcement system. It 
hass taken until Maastricht to provide the EC J with a power to impose fines or 
penaltyy payments on the Member States for failure to comply with a previous 
judgmentt of the ECJ finding them in breach. Even the new Article 228 is condi›
tionall like the infringement procedure on further negotiation with the Member 
States.. Secondly, there is an inherent conflict in the Community system between 
ensuringg effectiveness of rules, and ensuring uniformity of interpretation and 
applicationn of rules while respecting the premise that the system depends on 
aa decentralised framework for application and enforcement. It hardly seems 
possiblee for the Community institutions to legislate to harmonise procedures 
andd remedies when the assumption underlying the system established by the 
Treatiess is that national remedies enforced by national courts, in accordance with 
nationalnational procedural rules should be respected. 

"The"The underlying premise is that States based on the rule of law will organise their 
nationalnational legal systems in such a way as to ensure proper application of the law and 
adequateadequate legal protection of their subjects"61. 

Evenn the level playing field argument has lost some of its force. It is suggested 
thatt the Commission will have increased difficulties in demonstrating that rules 
pertainingg to remedies are necessary to prevent distortion of competition or to 
ensuree the proper functioning of the internal market, as can be seen in the early 
debatee surrounding the original proposal for the introduction of a system of 
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civill liability for damage to the environment. It was argued that a level playing 
fieldfield could not stem from the mere adoption of a system of civil liability, but 
wouldd require harmonisation of all rules of civil procedure as well. What this 
debatee shows62 is that Community harmonisation measures cannot successfully 
achievee their objectives unless they are as detailed as possible and encompass 
thee whole of European public and private law. It can therefore be seen how the 
Communityy system carries obvious contradictions. 

Theree are other issues of practical feasibility, in particular when further 
enlargementt is being contemplated. The challenge for the Community institu›
tionss is not merely to consider whether to do less in order to do better, but also 
too reflect on whether and to what extent the uniform application paradigm is 
realistic.. Harmonisation may be desirable from an efficiency perspective, or to 
bringg about legal certainty, but divergent legal rules are better able to satisfy the 
heterogeneouss preferences of a large and diverse population and might have to 
remainn in an enlarged Union. In this respect, it is important to note that intra›
statee differences exist as well as an inter-State dimension which the inter-juris-
dictionall differences within the UK serve to highlight. The question whether 
harmonisationn of domestic laws carries with it the necessity for consequential 
adjustmentt within the domestic jurisdiction coincides, ironically, with the time 
whenn at least Scotland proposes expanding its sphere of autonomy63. 

Thee decision-making process leading up to the adoption of the Directive 
establishingg a general framework for informing and consulting employees in 
thee Community provides a good illustration of the political difficulties involved 
inn the adoption of "rules to enforce the rules". Indeed the particular harmo›
nisedd sanction the Commission included in the text of its original proposal 
wass one that most legal systems already recognised, yet the Member States as 
aa matter of principle refused Community intrusion in what they considered to 
bee a field of national competence. The text finally adopted did not include the 
provisionn for a harmonised sanction. The sanction was not opposed because it 
wouldd have been alien to the existing legal system in the Member States. Rather 
itt was opposed because, as a matter of principle, Member States could not agree 
onn the desirability of Community intervention in this field. The Member States 
remainedd unconvinced by the different arguments put forward to support its 
inclusion.. Neither the fact that the sanction was shown to be already in exist›
encee in most Member States in one form or another, nor the fact that ultimately 
employerss would benefit from improved legal certainty, or the fact that the sanc›
tionn would have contributed to the objective of the Directive, were strong enough 
too overcome the will for national procedural autonomy to be preserved. 

8.4.11 Legal (un)feasibility 

Thee legal obstacle to adoption of common rules in the field of remedies stems 
fromm the fact that that the Community institutions do not have general compe-
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tence,, but may act only within the limits conferred upon them. In other words, 
forr the Community to be able to act, there must be a legal basis in the Treaty. 
Thiss limit on Community competences has been further exacerbated by the 
principlee of subsidiarity - decisions must be taken as close as possible to the citi›
zens.. For the Community to be able to act, the Commission has to demonstrate 
thatt the objective of the action envisaged can be better achieved by the Commu›
nity.. Furthermore, the Treaty64 makes it incumbent on the Community not to 
goo beyond what is necessary to achieve the objectives of the Treaty. Accordingly, 
thee specific features of national legal systems must be taken into account to 
everyy extent possible by leaving a wide scope for national decisions. Reliance on 
nationall systems is the norm; defining common penalties, sanctions or reme›
diess must remain the exception. As the Commission itself acknowledged: 

"Clearly,"Clearly, and taking into account the subsidiarity principle, the Community legis›
lator’slator’s rules pertaining to remedies cannot but be exceptional65". 

Att the same time, the Commission at least has made clear that respect for 
thee integrity and diversity of national legal systems is capable of harming the 
achievementt of Community objectives. The Sutherland Report clearly showed 
howw the risk of fragmentation of the Single European market arises just as 
muchh from divergent interpretation and enforcement of Community law as 
fromm the introduction of national obstacles to trade: "Subsidiarity does not and 
cannott be interpreted as permitting such developments". Accordingly the report 
calledd for greater equivalence of legal procedures and sanctions and urged the 
Communityy institutions "to make some progress on long outstanding issues 
aboutt practical recourse to Community law". 

Evenn in an area like the application of EC competition law, the Commis›
sionn is reticent. Thus, the ’White paper on the Modernisation of the rules 
implementingg Articles 85 and 86"66 fell short of suggesting harmonisation of 
sanctionss and remedies. The Commission considered that the general require›
mentss of effective judicial protection of Community law as developed in the case 
laww of the EC J as sufficient to ensure effective enforcement before the national 
courts.. Accordingly, the ensuing Regulation67, while recognising that national 
courtss have an essential part to play in applying the Community competition 
rules,, does not introduce minimum harmonisation of national substantive 
andd procedural rules other than rules on burden of proof. Furthermore, more 
decentralisationn of competition law to national competition authorities and to 
nationall courts will mean more burden for the Union judicial system. 

8.4.22 Will Article 65 EC change matters? 

Thee Community institutions can now take measures in the field of judicial co›
operationn in civil matters having cross-border implication in accordance with 
Articlee 67 and insofar as necessary for the proper functioning of the internal 
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market.. Such Community measures can include by virtue of Article 65 (c) EC 
measuress with a view to eliminating obstacles to the good functioning of civil 
proceedings,, if necessary by promoting the compatibility of the rules on civil 
proceduree applicable in the Member States. At Tampere the European Coun›
cill agreed a blueprint for action which provided for ’Better access to justice in 
Europe’’ and more specifically facilitating access to justice. What was envisaged 
wass measures such as the launch of an information campaign and publication 
off appropriate "user guides" on judicial co-operation within the Union and on 
thee legal systems of the Member States. Tampere also called for the establish›
mentt of an easily accessible information system to be maintained and up-dated 
byy a network of competent national authorities. 

Thee European Council also invited proposals to establish minimum stan›
dardss ensuring an adequate level of legal aid in cross-border cases throughout 
thee Union as well as special common procedural rules for simplified and accel›
eratedd cross-border litigation on small consumer and commercial claims, as well 
ass maintenance claims, and on uncontested claims. The European Council also 
recommendedd that alternative, extra-judicial procedures be created by Member 
States,, that common minimum standards be set for multilingual forms or docu›
mentss to be used in cross-border court cases throughout the Union, and that 
suchh documents or forms should then be accepted mutually as valid documents 
inn all legal proceedings in the Union. The protection of victims of crime was 
alsoo signposted as a priority. To that end the European Council recommended 
thatt minimum standards be drawn up on the protection of the victims of crime, 
inn particular on crime victims’ access to justice and on their rights to compen›
sationn for damages, including legal costs. In addition, national programmes 
shouldd be set up to finance measures, public and non-governmental, for assist›
ancee to and protection of victims of crime. 

Greaterr convergence in civil law was also called for and in this respect the 
Europeann Council invited thee Council and the Commission to prepare new 
procedurall legislation in cross-border cases, in particular on those elements 
whichh are instrumental to smooth judicial co-operation and to enhanced access 
too law, e.g. provisional measures, taking of evidence, orders for money payment 
andd time limits. 

Ass regards substantive law, an overall study is requested on the need to 
approximatee Member States’ legislation in civil matters in order to eliminate 
obstacless to the good functioning of civil proceedings. The Council was due to 
reportt back by 2001 but has failed to do so. 

Apartt from these two aspects, the focus of Tampere in relation to these new 
Treatyy provisions was the mutual recognition of decisions. 

"A"A genuine area of justice must provide legal certainty to individuals and to 
economiceconomic operators. To that end, judgments and decisions should he respected and 
enforcedenforced throughout the Union. Enhanced mutual recognition of judicial decisions 
andand judgments and the necessary approximation of legislation would facilitate 
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cooperationcooperation between authorities and the judicial protection of individual rights. The 
principleprinciple of mutual recognition should become the cornerstone of judicial cooperation 
inin both civil and criminal matters within the European Union." 

Muchh progress has been made in this field. So the real change brought about 
byy Article 65 so far is that now, alongside Article 293 EC, there is an additional 
legall basis for new private international law initiatives, and Brussels I and II are 
noww no longer in the form of Conventions but in the form of Regulations68. 

Itt can be seen from the Tampere scoreboard that, save the adoption of the 
Regulationn on insolvency proceedings69, the legislation adopted to date on the 
basiss of Article 65 EC does little to improve the question of remedies for breach 
off Community law. Indeed even the proposal for a Council Directive to improve 
accesss to justice in cross-border disputes by establishing minimum common 
ruless relating to legal aid and other financial aspects of civil proceedings now 
adoptedd only concerns, as its name suggests, litigation which has a cross border 
element,, and does not address the question of whether the same level of finan›
ciall support should be available in the different Member States to litigantss who 
aree trying to assert the same Community based claims, albeit before diffe›
rentt domestic courts. The Directive on access to justice in accordance with the 
Aarhuss Convention, which contains rules on access to justice for non-govern›
mentall organisations in the event of environmental litigation, has not been 
adoptedd on the basis of Article 65 EC, and furthermore it has been superim›
posedd on the Union by another governance level. 

8.55 The role of the EC J in facilitating harmonisation 

Thee ECJ has a significant role to play in helping to buttress the case for a 
Communityy harmonisation programme of remedies and procedure. In certain 
areas,, although the Community legislator carefully avoided indicating the legal 
naturee of the new Community sanctions and penalties, attempts at harmo›
nisationn have met with resistance on the ground that the Community had no 
competencee in criminal law matters. By adhering to the view that the Commu›
nityy is competent to prescribe sanctions that have a punitive character without 
beingg criminal, the Court made harmonisation of the sanction system easier. 
Indeed,, after the judgment of the ECJ legitimising the power of the Commis›
sionn to adopt anti-fraud sanctions70, the Commission came forward with a set of 
proposalss for regulations introducing far-reaching measures to combat fraud71. 
Furthermoree it is suggested that the ECJ case law can act as a catalyst for consid›
erationn of remedies issues when substantive rules are adopted. The case of 
HedleyHedley Lomas is a case in point. It may be remembered that in this case the ECJ 
refusedd to accept that the UK Government could justify an export restriction on 
thee ground that treatment of animals in Spanish slaughterhouses was contrary 
too Directive 74/577, a Directive which did not lay down any Community proce-
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duree for monitoring compliance with its provisions. Perhaps this will encourage 
Memberr States to regard substantive issues as inseparable from remedies issues. 

Whetherr or not the Community legislator manages to adopt harmonised 
ruless in the field of remedies, such rules will continue to be needed and claims 
willl come before national courts. So the ECJ, following pressure from national 
courts,, will have to continue to influence national rules on a case by case basis. 
Leavingg the development of Community law in this area to the hazards of 
privatee litigation has a number of severe drawbacks which will now be analysed. 

8.6.Thee limits of the decentralised enforcement model 

8.6.11 The interests at stake: effectiveness v. national procedural autonomy 

Wheree the Community system relies on the laws and authorities of the Member 
Statess to supply the procedures and remedies for the enforcement of Commu›
nityy law, the availability and effectiveness of the enforcement mechanisms 
aree dependent upon national solutions. It has been shown how, from a Union 
perspective,, this dependency presents obvious risks since the Member States 
havee in effect, and not necessarily consciously or through bad will, the oppor›
tunityy to dilute or more importantly vary the impact of Community law through 
inadequatee or different domestic law definitions. As a result, what is regarded as 
aa principle of paramount importance in the Community, the uniform applica›
tionn of the Community obligation, is jeopardised. As has been explored, the ECJ 
intervened.. Still, the Court can only ensure an adequate standard of judicial 
protectionn on a case by case basis. Such an approach is evidently haphazard and 
dependentt on the capacity of litigants to get access to the national courts in the 
firstfirst place, and subsequently on the willingness of national courts to co-operate. 
Itt seems therefore an overstatement to refer to this process as the ECJ embark›
ingg upon the harmonisation of national procedural rules, or the development of 
aa new common law72. Rather, the case law should be understood in the context 
off the Court striking a balance between, on the one hand, the need for national 
courtss to provide proper protection for Community rights, and/or secure the 
properr application of Community law, and, on the other, the importance of 
respectingg - within appropriate limits - the procedural and indeed organisa›
tionall autonomy of the Member States’ legal systems71. If uniform rules and 
uniformityy in the implementation, application and enforcement of the rules 
mightt be desirable from an efficiency perspective, the adoption of such rules 
byy the Community legislature has consistently proven politically difficult. This 
inn turn begs the question as to whether it is appropriate for the ECJ to fill these 
lacunae74.. The fact that the principle of national institutional autonomy carries 
withh it undesirable limitations such as a varying degree of protection to the same 
Communityy rights does not suffice to give the ECJ a mandate to establish such 
rules.. Equally the fact that national rules governing sanctions provide insuffi-
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cientt incentives for the Member States to comply with their Community obliga›
tionss appear a weak base from which to legitimate judicial activity. 

Iff the decentralised system of implementation, application and enforce›
mentt of Community rules carries with it inherent drawbacks - divergence and 
possiblyy non-operation, it protects the integrity and diversity of national legal 
systems.. National sanctions do differ in their severity or modes of application. 
Thiss merely reflects the fact that they have often historically been conceived for 
otherr purposes by a defined social group and reproduce that group’s values and 
priorities.. National institutional autonomy constitutes an application of the prin›
ciplee of subsidiarity75, and the ECJ has had to take on board the trend towards 
greaterr scrutiny of the extent of Community competences. In the same way, the 
interestt in full and uniform application of Community rules has to be balanced 
againstt considerations such as legal certainty, sound administration and the 
orderlyy conduct of proceedings by the courts. All legal systems commonly 
imposee various restrictions which, in the absence of a reasonable degree of 
diligencee on the part of the plaintiffs, will lead to a full or partial denial of their 
claimss and therefore denial of their rights76, irrespective of the merits of their 
claims.. The Community system itself follows such an approach. An illustration 
iss provided by the very strict time-limits imposed to challenges to the validity of 
Communityy legislation under Article 230 EC. 

"the"the limitation period for bringing an action fulfils a generally recognised need, 
namelynamely the need to prevent the legality of administrative decisions from being called 
intointo question indefinitely, and this means that there is a prohibition on reopening a 
questionquestion after the limitation period has expired"77. 

Itt follows that in the absence of a consensus on the desirability of uniform rules 
thee Community system needs to learn to live with a varying degree of protection 
off the rights it creates. 

8.6.22 Private litigation is not always an option for all 

Thee other limits of the decentralised system and of ad hoc judicial interven›
tionn have been explored throughout, and will be summarised only briefly here. 
First,, reliance on private litigation may not be an option. For a variety of reasons, 
accesss to the judicial process at national level is threatened. The Commission 
itselff considers that the fact that it receives complaints is evidence that individu›
alss are unable to secure compliance with Community law at national level78. 
Secondly,, private litigation is particularly inadequate as a means of enforce›
mentt of Community law in certain specific fields. The following examples will 
illustratee this point. In the area of public procurement, firms might never be 
willingg to use judicial remedies - however effective and easy to use - because 
off the fear of losing future government business: "Thou shalt not bite the hand 
thatt feeds you". In the field of environmental protection, establishing title and 
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interestt may be difficult, and even where it is not, in most cases no identifiable 
materiall loss exists. The fact that private litigation is particularly inadequate 
ass a means of enforcement of Community law in the environmental field has 
ledd the Commission, in its White Paper on Governance, to propose that the 
Memberr States link up existing national or regional ombudsmen and mediators 
inn a network whose members could receive special training in hearing and in 
handlingg complaints in the field of environment protection. Thirdly, the ECJ can 
onlyy ensure an adequate standard of judicial protection on a case by case basis79. 
Suchh an approach is evidently haphazard, dependent on the financial resources 
andd tenacity of the litigants, and the ECJ might never be called upon to adjudi›
catee on what in reality are the most important obstacles in the way of adequate 
enforcement. . 

AA related issue is that only a limited category of litigants has the resources 
andd energy to resort to litigation. Throughout the Community, impairments 
too litigation are built into and around the judicial system which, in different 
ways,, all have the capacity to weed out all but the strong and hardy complainant. 
Certainlyy the few studies relating to those cases before national courts which 
camee to the ECJ via Article 234 EC8°  tended to show that so far it is mostly for 
wealthyy or well-backed81 players, that the potential of litigation at European level 
iss significant. This in turn carries the risk that the haphazard development of 
Communityy law which takes place in the enforcement process is rather one›
sided82.. And as has been shown, litigation so far resembles more organised law 
enforcementt than public interest litigation8’. This is particularly so given that, in 
thee context of preliminary references, title and interest is dependent entirely on 
thee requirements defined under national law. These requirements, for the most, 
havee favoured personal, individual rights84. 

Throughoutt the Union, the requirements on all those seeking judicial review 
aree particularly effective in excluding from the courts those representing the 
publicc interest such as consumer, environmental or human rights groups. This 
remainss largely the case even though it has been argued that some changes can 
bee observed85, as other actors86 are discovering the potential for action offered by 
ECC law. Fourthly, the guidelines laid down by the ECJ regarding the manner in 
whichh national courts must evolve national rules are neither clear nor precise, 
andd in turn invite litigation. Because the ECJ is entirely in the hands of national 
courts,, it is also impossible to predict how the ECJ case law may evolve. Lastly, 
iff the ECJ rationale for influencing the workings of national legal systems is 
thatt the same Community right should be afforded the same degree of protec›
tion,, then the non discrimination or assimilation principle is of very little help. 
Ass a matter of fact, the principle only requires that a remedy be available on 
conditionss no less favourable than those applied to a similar right of action in 
purelyy domestic matters. It does nothing to address and/or correct the vari›
etyy in national practices8?, and therefore nothing to secure the much wanted 
levell playing field. The piecemeal intervention carried out in the national legal 
systemss brings about not only new divergences between the various national 

243 3 



UKK COURTS AND EC LAW 

legall systems, it also affects the integrity of national legal systems. There is one 
consequencee of judicial intervention which is considered to be so problematic 
thatt it deserves to be described in detail in the next section. 

8.6.33 Judicial intervention and discrimination 

Inn matters where Community law arises, and provided that access to courts can 
bee secured, national courts must adopt the interpretative techniques developed 
byy the EC J. National courts must ascertain the purpose of national legislation, 
assesss its compatibility with the Community superior norm, adjust procedure 
andd remedies to fit the EC law based claim and award compensation in appro›
priatee circumstances. But the same national rules when falling outside the 
reachh of Community law do not evolve; they remain the same, even though they 
aree dealing with the same type of issue. This possibility of the emergence of a 
doublee standard for the protection of individual rights, depending on whether 
claimss are based on national or on Community law, has been a matter of debate 
forr some time. 

"The"The insistence in the Court’s case law on an effective judicial remedy for the 
enforcementenforcement of Community rights may result paradoxically in a new form of discrimi›
nationnation in the national courts against those whose rights arise on the basis of national 
lawlaw alone"88. 

When,, in order to protect a Community law based claim, national courts 
evolvee national rules governing remedies, the result is the co-existence of two 
setss of rules, one governing purely internal situations and the other governing 
Community-relatedd domestic situations. This paradox is difficult to justify, given 
thatt there is no separate national court structure to apply Community law which 
mightt allow two separate bodies of law to grow within the same jurisdiction. 

AA "variable speed system of guarantees for individual rights" may arise, 
unlesss and until national courts decide, on their own initiative, to rectify this 
situation.. Some of these issues, notably whether such a double standard of 
protectionn is prohibited by Community law, were raised in Volker Steen69. In this 
case,, a German court inquired whether it had a duty under Community law to 
evolvee national rules which, in a situation unconnected with any of the situations 
contemplatedd by Community law, treats national workers less favourably than 
nationalss from other Member States. The ECJ answered that 

"Community"Community law does not preclude a national court from examining the compat›
ibilityibility with its constitution of a national rule which, in a situation UNCONNECTED 

withwith any of the situations contemplated by Community law, treats national workers 
lessless favourably than nationals from other Member States." 
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Inn short, national judges are free to correct such anomaly, but Community law 
itselff does not seem to prohibit the emergence of two different systems90. Where 
nationall judges are not prepared to correct this discrimination, Community 
rightss are afforded a higher level of protection, and it may be asked what is so 
speciall about Community rights to warrant this situation - an abnormality 
raisedd by A G Jacobs himself9’: 

"rights"rights are not, by virtue of being Community rights, inherently of greater impor›
tancetance than rights recognised by national law." 

Thiss of course could serve as an argument to convince national judges to extend 
thee privileged status awarded to Community based claims to claims based on 
nationall law. In this way, Community law could lead to a higher level of protec›
tionn for claims whether or not they fall within the remit of Community law. In 
thiss manner, courtesy of Community law, the standard of protection of individ›
uall rights is enhanced. However this spill-over effect has consequential effects 
forr the integrity of the national systems as a whole. 

8.77 Conclusion 

Todayy there are three different models of enforcement of Community rules92: 
directt enforcement, indirect enforcement and ’joint action’. Powers of direct 
enforcementt of the Community competition rules have been entrusted to the 
Commission93.. The ’joint action’ model of enforcement involves procedures, 
andd remedies laid down - with a varying degree of detail - in Community 
instruments,, but to be imposed by the Member States. Decentralised enforce›
mentt remains the norm, and through the years, a body of rules and principles 
hass emerged94. The spill-over of such rules and principles to matters of purely 
internall law has taken place in a number of areas in the UK95 and Community 
laww has, indirectly, improved the standards of judicial protection of individual 
rights.. However it remains the case that too many problemss face national courts 
inn their duties to act as Community courts. 

Inn the absence of Community rules for the enforcement of Community law, 
somee of the obstacles to the enforcement of Community law at national level 
mayy be alleviated by the adoption, at national level, of rules of court96 codifying 
thee various principles derived by the ECJ. Community law is nott foreign law, 
andd therefore the Member States must take the same care and commitment 
inn seeing that it is properly enforced as they take to see that their own law is 
enforced. . 

Nonethelesss efforts also need to be made at Community level. As the White 
Paperr on Governance stressed, better compliance with Community law is the 
jointt responsibility of the Member States and the European institutions, with the 
Commissionn bearing the ultimate responsibility for securing proper application. 
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Thee Commission is charged with the monitoring of the application of Commu›
nityy law and so appropriate resources should be made available to the Commis›
sionn to enable it to discharge this task appropriately. First, given the relationship 
betweenn the centralised and decentralised system of enforcement of Community 
law,, the Commission should actively pursue a reform of the handling of the 
infringementt proceedings in a way that enables it to concentrate in those areas 
wheree the private enforcement model is under particular strain. In addition 
thee Commission should target some resources towards improving the enforce›
mentt of Community law at national level. A number of practical steps could 
bee taken by the Commission, which should not be resisted on the ground that 
thatt interferes with the integrity of national legal systems. So for example, the 
Commissionn could oversee the preparation of a code which would compile all 
thee different Community rules existing to date whether in secondary legislation 
orr in the case law of the ECJ concerning the enforcement of Community law. 
Furthermore,, the Commission should also put greater care to the preparation 
off its studies of the application of Community law in the Member States, maybe 
byy adopting across the board the model adopted under the Bulletin on equality, 
whichh incorporates a comparative analysis of the application of a particular area 
off Community law in the national courts. There must also be increased effort in 
encouragingg the development of databases on the application of Community law 
byy national courts. 

Thee Commission opened its White Paper on governance by recognising that 
thee gulf between the EU and the people it serves is widening. One way for the 
Unionn to reconnect with its citizens is to devise mechanisms so that the citizens 
cann see what are the practical advantages of European integration. 
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Obstacless to the enforcement of Community law by UK courts 

Ann examination of the case law involving Community law revealed a wide range 
off situations. Sometimes, the issue was the incompatibility of a statute with a 
Communityy law provision and the UK courts had to solve a conflict of norms. In 
otherr cases, where the requirements of Community law had to be established, 
Britishh judges had to be convinced to either adopt Community methods of inter›
pretationn or refer the matter to the EC J, so that the full extent of the Community 
requirementss could be clarified. Given the delay in obtaining a preliminary 
rulingg an understandable reluctance to refer has started to develop. When 
judgess have been persuaded to seek a preliminary ruling, it has not always been 
possiblee to convince the UK courts that they should grant protection in the 
interim.. This, it is suggested, is an area which ought to be looked at as a matter 
off priority, not least so as to be able to establish whether or not these differences 
inn treatment are objectively justified. In other cases, the substance of a Commu›
nityy law based claim was not disputed; rather the availability of a remedy from 
thee UK court to afford protection of this Community law based claim was at 
stake.. Access to judicial process was threatened, either through a finding of 
lackk of title and interest, or because a limitation period had expired, or the form 
off process was held incompetent, or a plea of no jurisdiction was sustained, or 
thee decision sought to be challenged did not fall within the category of review›
ablee acts. Actions have also been brought in the UK courts designed to chal›
lengee solely the adequacy of sanctions on a failure to give effect to a substantive 
Communityy law based claim. It has been shown that some of these obstacles 
stemm from the Community level. One such difficulty is the fact that, according 
too the text of Article 249 EC, rights and obligations created in a directive can 
reachh individuals only through the medium of national implementing provi›
sions.. Other obstacles exist irrespective of whether the claims arise in a purely 
domesticc context, or with a Community dimension, and for that reason will be 
labelledd as national. Typical of these national obstacles are the rules governing 
judiciall review in England1, or the limitations on title and interest in Scotland. 
Inn England, the leave procedure is of considerable practical importance. It 
empowerss the court to dispose of an application for judicial review without any 
detailedd consideration of the evidence or legal submissions of the body alleged 
too have acted illegally; the scope of judicial review remains undefined: the ques›
tionn of which activities or which bodies are or should be amenable to judicial 
revieww is still unsettled and is a source of continual argument. National obsta›
cless are often exacerbated by the Community dimension. 

Obstacless to the enforcement of Community law are not all of the same 
naturee or gravity, and accordingly have been solved with greater or lesser ease. 
Somee obstacles which in other legal systems have become of historical interest 
aree yet to be encountered in the UK1. 
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Thee UK courts as loyal allies 

Inn the UK there has been a real maturation of the reception of Community law 
intoo the national legal system. 

"Despite"Despite a strong tradition of splendid isolation in legal matters, the British 
courtscourts have with remarkable alacrity recognised and accepted the obligations and 
implicationsimplications of a new and very different legal order"*. 

Ass has been shown, in spite of some conflicting messages, the current attitude 
off the UK courts could be characterised as pro-communautaire even if the basis 
forr the rule that Community law prevails is not necessarily that put forward by 
thee ECJ. This is surprising given that the European Communities Act 1972 
doess not just provide for the recognition of Community law in the UK, but 
acknowledgess the specific character of Community law. Parliament unmistak›
ablyy required judges to abide by the requirements of the Community legal order 
ass determined by the ECJ. For this reason, certain decisions by UK courts 
appearr puzzling. This was highlighted through an exploration of the on-going 
difficultiess about the definition of "enforceable Community rights". Sometimes 
Britishh judges are simply not prepared to accept that they have duties in rela›
tionn to the whole corpus of Community law and not simply in relation to rights 
whichh cannot be construed as directly effective. The precise legal status of 
thee General Principles of Law and the legitimacy of their application has been 
questionedd by the UK courts. The fact that the General Principles of Law are 
formingg a new pocket of resistance for UK courts is perhaps less surprising if 
onee considers that on this occasion UK courts - like national courts in other 
Memberr States - have signalled that they were not prepared to abandon supervi›
sionn over the exercise by the Community institutions of their powers. In this 
respect,, it must be remembered that the ECJ itself has, on occasion, exactly like 
thee UK courts, decided that a mere connection with Community issues was not 
sufficientt to bring a situation within the ambit of Community law. And it must 
bee acknowledged that it seems hardly possible that such a fundamental issue 
ass determining the reach of Community law would not be seen as a constitu›
tionall fundamental on which both levels of courts would wish to exercise their 
jurisdiction. . 

Perhapss the most important aspect of the reception of Community law in the 
UKK is that it has profoundly shaken the constitutional paradigm of parliamen›
taryy sovereignty. As has been recently said: 

"So"So long as the UK remains a Member State, Parliament exercises its sovereign 
powerspowers within the altered framework that continuing membership entails. So long as 
thethe UK remains a Member State, the pre-accession model of Parliamentary Sove›
reigntyreignty is of historical, but not actual significance*". 
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Thee fact that the doctrine of the sovereignty of Parliament is not what it once 
wass is of course not only due to the assaults of Community law. The doctrine is 
alsoo attacked on many other fronts, including home fronts. Sovereignty is often 
contestedd and regarded as a poor yardstick of a modern democracy. Whether 
orr not Community law will benefit or suffer from the considerable re-thinking 
off orthodox constitutional ideas about the supremacy of Acts of the Westmin›
sterr Parliament is however not a question to which a straight answer can yet 
bee provided. One thing is certain: membership of the Union has ensured that 
issuess of legal interpretation are now placed at the centre of the political process 
inn the UK. 

Theree is a real trend towards very robust judgments in cases involving 
Communityy law issues. So for example, a High Court judge was able to ask 
thee ECJ to extend the protection it has afforded under Directive 76/207/EEC 
too those of homosexual orientation. In a relatively short period of time, there 
hass been a move away from a national outcry in response to the House of Lords 
disapplyingg a provision of primary legislation to public indifference where a 
judgee sitting alone in a Commercial Court did so without making a reference 
forr a preliminary ruling to the European Court of Justice. Community law, like 
otherr areas of law in the UK is affected by changes in judicial traditions. Judges 
inn the UK are becoming more and more involved in policy. The judiciary not 
onlyy is prepared to divine the intention of Parliament, but frequently has had 
too consider the thinking behind a particular policy and how it has worked out 
inn practice. Effectiveness of judicial review is also compounded by the liberal 
approachh to questions of standing, at least in England. As a result, there is a 
reall potential for review of decisions on the basis of a misdirection in law, even 
wheree the applicant has no directly effective or statutory rights. Finally, there is 
littlee doubt that the status of Community law in the UK courts will be influ›
encedd by the quite radical programme for constitutional reform undertaken in 
thee last couple of years namely devolution and the enactment and entry into 
forcee of the Human Rights Act 1998. One such example can be seen in Lord 
Hope’ss speech in R v. Lambert. In this case Lord Hope highlighted the tech›
niquess of interpretation to be applied when using section 3(1) of the Human 
Rightss Act 1998. In doing so, he drew a distinction between interpreting and 
readingg statutes so as to make them compatible, an exercise which can be done 
byy judges, and amendment, which is a legislative act, i.e. an exercise which must 
bee reserved to Parliament. The programme of constitutional reform is likely 
too reinvigorate the important debate about the respective roles of the different 
powers,, namely that of the relationship between judges and elected representa›
tives5.. An examination of the dialogue between the ECJ and UK courts weighed 
upp the responsibilities of the ECJ and that of the UK courts in diluting the 
preliminaryy ruling procedure and discussed what might be done to restore a 
moree efficient dialogue. A review of the case law concerned with ’giving effect to 
Communityy law’ led to the conclusion that it should be reconstructed as duties 
forr national courts. In doing so it will be necessary to recognise that expect-
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ingg national courts to carry out the operation of Community law needs careful 
considerationn of the limits of their judicial function. 

Communityy measures rarely prescribe the procedures or remedies available 
forr breach of the obligations they contain. As a result, when national courts 
comee to enforce these obligations, national rules governing procedures and 
remediess apply. At the same time, it has become apparent, certainly to the UK 
courts,, that giving full effect to Community law and effective protection of 
Communityy rights involves a somewhat radical departure from the classic state›
mentt in Rewe6 that the Treaty was not intended to create new remedies. As the 
casee law evolved, the emphasis shifted from the requirements of non-discrimi›
nationn and minimum standards of protection to the fleshing out of the notion 
off effective judicial protection of Community rights and/or effective operation 
off Community law. This culminated in the establishment of State liability. 
However,, it is suggested that in the present stage of development of European 
integration,, the ECJ ought to take stock of the fact that Community rules are no 
longerr limited to regulating trade. The Community legislature does not simply 
adoptt rules to ensure fair competition or transparency in the operation of the 
Singlee Market. Accordingly, national courts should be given clear guidance so 
thatt they are in a position to identify those Community rules practical operation 
off which they must ensure. The ECJ has often told national courts that their 
taskk is to apply Community provisions in areas within their jurisdiction and to 
ensuree that provisions of Community law take full effect. Yet it remains unclear 
whetherr national courts are expected to confine themselves to ensuring the full 
effectivenesss of rules between competitors, or whether they are also expected to 
strengthenn the practical working of all Community obligations which Member 
Statess undertake. On one view, in this stage of integration, national courts 
shouldd be charged with the task of guaranteeing Union citizens the whole range 
off benefits which integration is meant to bring about and not just those that 
flowflow from opening of the markets. It has been argued that the Court sees the 
developmentt of the law on remedies as a dialectical process which results from a 
constantt dialogue with the national courts, and that the development of no other 
areaa of Community law depends as much on the co-operation of the national 
courtss as the law of remedies7. It is certainly true that much is expected of the 
nationall courts. Nevertheless, leaving this important task to the necessarily 
haphazardd nature of this relationship has a number of important drawbacks. 

Thee negative consequences and possibly harmful side effects of the piece›
meall intrusion into national legal systems have been brought to light. Further›
moree a recurrent theme emerged, namely that on occasion the fundamental 
difficultyy for national courts is that fulfilling their duties as Community courts 
wouldd lead them to step outside the appropriate boundaries of the judicial 
function.. Certainly this concern has to be treated seriously, not least because 
thee ECJ itself has denied litigants particular remedies on the very ground 
thatt granting the remedy sought would be outside its jurisdiction. It further 
heldd that the changes required by litigants could only be achieved through an 
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amendmentt to the Treaty. It may therefore be that the way forward is through a 
suitablyy scoped amendment to the Treaty. It is not only the principle of amend›
ment,, but the detail of any such amendments which need consideration. One 
obviousobvious mechanism for achieving this objective would be an express enabling 
powerr in the Treaty recognising that national courts are the ordinary courts 
chargedd with the primary enforcement role of Community law. Such a provision 
iss conspicuous by its absence, especially when one considers that it has been 
fortyy years since van Gend en Loos and that there have been so many instances 
off institutional reforms at Union level. Such a Treaty provision would ensure 
thatt the Union institutions when legislating take due account of the difficulties 
facingg the national courts in this primary enforcement role. This might alleviate 
somee of the obstacles which need overcome before ’rules to enforce the rules’ 
cann be adopted. All institutions involved in the making of Community legisla›
tionn need to be reminded that whenever new Community rules are adopted, due 
regardd must be paid to the methods for their enforcement. It is critical that the 
qualityy of Community legislation be also measured by reference to this criterion. 

Undoubtedly,, the decentralised system of enforcement of Community law 
presentss considerable advantages and has undeniable strengths. Only through 
nationall courts may aggrieved citizens seek financial redress for a breach of 
Communityy law. Only national courts have the power to set aside national 
provision.. Only national courts have the power to take mandatory action. The 
Communityy dimension to the jurisdiction of national courts must be recognised 
inn the Grundnorm. 

Muchh is at stake through the enforcement of Community law. As the 
Commissionn recently stressed once more, "applying the legislation properly and 
complyingg with it are essential to a climate of trust between the Member States, 
whoo can be sure that the law will be fairly enforced, and trust by the citizens in 
thee ability of the Union to gain respect". 
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Samenvatting g 

Dee toekenning van bevoegdheden aan nationale gerechten en de ontwikke›
lingg van een communautair stelsel van rechtsgangen hebben een belangrijke 
bijdragee geleverd aan de praktische effectiviteit van het communautaire recht in 
dee gehele Unie. In de praktijk is het echter nog steeds twijfelachtig of dit rechts›
stelsell inderdaad de graad van rijpheid heeft bereikt die nodig is om de burgers 
vann de Unie een compleet rechtsbeschermingssysteem te kunnen garanderen. 

Inn dit onderzoek is geanalyseerd hoe de Britse gerechten zich van hun taken 
alss communautaire gerechten kwijten. Aangezien de Britse gerechten ook als 
binnenlandsee gerechten fungeren, was nader onderzoek nodig naar de wetge›
vingg die de incorporatie van het communautaire recht in het Britse rechts›
systeemm voorschreef. De rechtspraak van de Britse gerechten is onderzocht 
opp zowel bereikte prestaties als gebleken tekortkomingen, waarbij voor beide 
verklaringenn zijn aangedragen. Aldus kon een onderscheid worden gemaakt 
tussenn hindernissen voor de tenuitvoerlegging van het communautaire recht 
diee teruggaan tot het communautaire niveau - in het bijzonder de rechtspraak 
vann het Europese Hof van Justitie - en obstakels die men op dezelfde wijze zou 
tegenkomenn bij rechtsvorderingen op basis van het nationale recht. In het kader 
vann het onderzoek werd vervolgens overwogen welke actie realistisch gezien zou 
kunnenn worden ondernomen om het dagelijkse "beheer" van het communau›
tairee recht door middel van procesvoering te verbeteren. 

Dee Britse gerechten hebben een bijzondere bereidwilligheid en bekwaam›
heidd getoond om hun rol als communautaire gerechten waar te maken, een 
opmerkelijkee prestatie, aangezien zij zich hiervoor moesten aanpassen aan 
dee hoge eisen van een andere rechtsorde. Ondanks een aantal tegenstrijdige 
"boodschappen",, kan hun houding als pro-communautair worden gekenmerkt. 
Dee Britse rechters zijn echter niet altijd bereid om te accepteren dat zij taken 
hebbenn in relatie tot het gehele corpus van het communautaire recht en niet 
enkell in relatie tot het rechtstreeks werkende recht. De juridische status van 
dee algemene rechtsbeginselen en de legitimiteit van hun toepassing is door de 
Britsee gerechten in twijfel getrokken en vormde voor hen een aanleiding om 
-- net als gerechten in andere lidstaten - hun rechtsmacht over het bereik van het 
communautairee recht te doen gelden. 

Communautairee maatregelen schrijven zelden voor welke procedures of 
remediess open staan wanneer de verplichtingen die zij opleggen niet worden 
nagekomen.. Wanneer de nationale gerechten dan ook te hulp moeten komen 
omm deze verplichtingen af te dwingen, dienen de nationale regels van proces›
rechtt van toepassing te zijn. Het is duidelijk geworden, zeker voor de Britse 
gerechten,, dat uitvoering geven aan communautair recht een enigszins radi›
calee afwijking vergt van het paradigma dat het EG-Verdrag niet bedoeld was 
omm nieuwe remedies te creºren . In de rechtspraak van het Europese Hof van 
Justitiee is de nadruk verschoven van de verplichtingen van non-discriminatie 
enn een minimum beschermingsniveau naar de uitwerking van het concept van 
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effectievee juridische bescherming van communautaire rechten en de effectieve 
toepassingg van het communautaire recht, hetgeen geculmineerd heeft in de 
vaststellingg van de aansprakelijkheid van de staat. De ontwikkeling van het 
rechtt op dit terrein is het gevolg van een voortdurende dialoog tussen het Euro›
pesee Hof van Justitie en de nationale gerechten. De Britse gerechten hebben in 
dezee dialoog een belangrijke rol gespeeld. Desalniettemin, kleeft er een aantal 
nadelenn aan het overlaten van deze belangrijke taak aan de per definitie toeval›
ligee aard van deze relatie en de negatieve gevolgen en neveneffecten van deze 
stapsgewijzee penetratie in de nationale rechtssystemen zijn besproken. 

Ongetwijfeldd biedt het gedecentraliseerde systeem van tenuitvoerlegging van 
hett communautaire recht ongeºvenaard e voordelen. Alleen via nationale gerech›
tenn kunnen benadeelde burgers financieel redres krijgen wanneer het commu›
nautairee recht niet wordt nageleefd. Alleen nationale gerechten zijn bevoegd 
omm nationale bepalingen terzijde te stellen of verplicht actie te ondernemen. 
Aangezienn er veel op het spel staat bij de tenuitvoerlegging van het communau›
tairee recht in de nationale gerechten, dienen hun plaats en rol uitdrukkelijk te 
wordenn erkend. 
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