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Introductor yy Chapter 

Thiss dissertation is based upon my book "EC law in the UK" which looked at the 
wayy in which individuals enforce Community law in the UK courts. The book 
presentedd a litigant's standpoint. By contrast, this dissertation wil l look at the 
samee issues, but from the perspective of the UK courts. 

Itt is now a well-established principle that Community law has to be applied 
ass domestic law. By and large, national courts have accepted that they were 
ordinaryy Community courts, and that Community law was domestic law. As 
domesticc law, it must be enforced by national courts in the same way as any 
otherr aspect of domestic law. 

Inn practice however, Community law is not quite like domestic law. And 
whilee domestic courts are meant to be the natural forum for the application of 
Communityy law, they are somewhat ill-equipped to the task. 

Thee European Court of Justice is, by virtue of Article 234 EC, required to 
assistt national courts discharging their duties as Community courts. Yet, the 
relationshipp between national courts and the Community courts is based on 
collaborationn and co-operation rather than on a hierarchical structure. As a 
result,, the EC ƒ depends on the national courts' willingness to co-operate. In the 
presentt stage of development of Community law, it is imperative that the team-
workk approach envisaged by Article 234 EC works more efficiently. 

Furthermore,, it is now apparent that it can no longer be assumed that a 
Communityy law point arising in domestic litigation wil l be referred to Luxem-
bourg.. In fact, it is quite the reverse: the reality today is that domestic courts 
havee to and wil l have to discharge their duties as Community courts largely on 
theirr own. 

Nationall  courts have been called by the Commission, often referred to as the 
guardiann of the Treaty, 'the first guardians of Community law'. The premise that 
nationall  courts have a vital and pivotal role to play in the European Community 
judiciall  system presupposes that the duties they are charged with are transpar-
ent,, comprehensible, and clear. Besides, the most common obstacles, hurdles 
andd challenges which confront national courts when they are fulfillin g their 
dutiess as Community courts need to be identified. This could help devise 
mechanismss both at Community and national level which could hopefully assist 
nationall  courts whose task it is to apply the provisions of Community law in 
areass within their jurisdiction to ensure that rules of Community law take full 
effect. . 

TheThe purpose of this research is to analyse the way the UK courts are discharging 
theirtheir duties as Community courts in the period 1973-2002. Few studies are devoted to 
thethe practical reality of the application of Community law, and little is done to explore 
whatwhat could be done to improve the day to day management of Community law 
throughthrough litigation in national courts. 
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Thiss work is concerned with Community law in the UK courts and starts with a 
rapidd description of the Community legal system. Different case law traditions 
andd different approaches to interpretation are required by statute and common 
laww on the one hand and Community legislation and the case law of the EC J on 
thee other hand. Chapter I highlights the specific features of the Community 
legall  system. 

Inn the same way that the EU is almost entirely dependent on the Member 
Statess and on their financial, legislative, executive, and administrative capaci-
ties,, the Community legal system needs the judicial authorities in the Member 
States.. But, if the main responsibility for ensuring that Community rules are 
enforcedd lies with national courts, their authority for carrying out this task 
comess from national rules and not from the EU'. Accordingly Chapter II looks 
att the European Communities Act 1972. This Act lays down the rules enabling 
UKK courts to recognise Community law. The framework within which the UK 
courtss are bound to operate is relevant as it helps explain why in the UK the ECJ 
requirementss are not always met. 

Itt is now evident that all points of difficulty involving the interpretation of 
Communityy law which may arise in national courts wil l not be referred to the 
ECJ.. Still, the possibility for dialogue between national courts and the ECJ exists 
andd has been relied upon by the UK courts, in a rather expert manner. Chapter 
II II  discusses the role of the preliminary ruling procedure in the enforcement 
off  Community law, and also considers the respective roles of the ECJ and of 
thee referring court, and the practice in the UK courts. This Chapter unravels 
somee of the problems with the procedure at both European and national court 
levels.. It argues that while the main responsibility for the success of the proce-
duree lies with the national courts, the ECJ must take the blame for some of the 
problemss and it puts forward some suggestions so that the procedure can serve 
itss purpose of overseeing the development of Community law in important 
principledd cases. 

Chapterr IV examines the various mechanisms available to litigants to 
enforcee their Community based claims in national courts. It brings to light the 
importantt role played by the UK courts in asking the ECJ some of the ques-
tionss which in turn enabled the ECJ to lay down some of the leading cases in 
thiss field. The Chapter also considers the manner in which the range of devices 
developedd by the ECJ to secure the proper application of Community law have 
beenn received and applied in the UK courts. It argues that giving effect to 
Communityy law contained in directives has become increasingly complex and 
thatt the time is ripe for a clarification of these issues. The Chapter suggests that 
thiss might be best done by reference to the duties of national courts. The possi-
bilit yy of enforcing Community law through national courts was invented not 
justt to give individuals the possibility to reap the benefits that integration was 
meantt to bring about, but also to ensure compliance with Community law. The 
conceptss of direct effect, vertical and horizontal direct effect do littl e towards 
explainingg to national courts what their duties may consist of. It is perhaps 
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betterr to consider characterising the various duties of national courts by refer-
encee to the types of obligations which Community rules embody. 

Inn the absence of uniform Community rules, it is for the Member States to 
providee remedies and procedures for the protection of Community based claims. 
Still,, the principle of'national procedural autonomy' has had to be qualified 
rapidlyy following requests and pressure from national courts themselves. The 
Europeann Court of Justice has charged national courts with the duty to provide 
Communityy based claims with effective judicial protection. At the simplest, this 
dutyy includes providing one general and one specific remedy. As a general rule, 
nationall  courts are expected to set aside all national rules which might prevent 
Communityy rules from having full force and effect. In addition and, provided 
thatt certain conditions are fulfilled, the specific remedies of damages against 
thee State must be provided. Additional guidance has also been given by the ECJ 
inn connection with a number of specific remedies such as restitution, interim 
relieff  and compensation. The ECJ has also been asked by national courts to 
considerr whether and to what extent Community law required modifications 
off  rules of procedures governing a wide variety of classes of action. The Court 
off  Justice case law in these areas is detailed in Chapters V and VI, whenever 
possiblee by reference to cases arising in the UK courts. These two Chapters wil l 
tracee the comprehensive evolution away from the dictum in the Butter Buying 
CruiseCruise case2 where the ECJ declared that the Treaty "was not intended to create 
neww remedies in the national courts to ensure the observance of Community 
laww other than those already laid down by national law." 

Thee national courts' contribution to the enforcement of Community law is 
nott limited to securing the enforcement of Community law against the Member 
Statess or between private parties. National courts also have a role to play when 
Communityy law is breached by the Community institutions. Indeed natural and 
legall  persons can challenge the legality of a national measure by reference to the 
invalidityy of the Community measure of general application which it imple-
ments.. Thus Chapter VII examines how references for preliminary rulings on 
thee validity of a Community measure allow the legality of acts of the Commu-
nityy institutions to be reviewed through actions raised in domestic courts. It also 
outliness the powers and duties of national courts when national and Community 
administrationss are jointly involved in actions resulting in damages caused to 
individuals,, and suggests that much remains to be done to improve the articula-
tionn of the respective roles of the national and Community courts in this area. 

Thee last chapter reviews the various problems linked with the absence of 
Communityy rules to enforce Community law. It also brings to light why it is 
highlyy unlikely that the making of such rules can truly become an item on 
thee Community agenda. Given that the likelihood of this issue ever being 
successfullyy addressed by the Community legislature is very remote, the rest 
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off  the Chapter explores what could be done at Community and national level to 
improvee the work of national courts acting as Community courts. 

SomeSome comments on methodology 
Thee UK legal structure is characterised by an unusual feature in a unitary 

state:: a plurality of legal systems and therefore differences in current practice 
betweenn England and Wales, Scotland, and Northern Ireland. Furthermore the 
UKK is in a period of constitutional upheaval. This does impact on the ways in 
whichh Community law wil l be treated. 

Forr reasons of convenience, this work will be phrased in terms of English 
laww although where Scottish cases are discussed, Scottish terminology is used. 
However,, these legal systems are not my own, and this work does not purport to 
offerr a British view on the Community, but rather a view of the ways in which a 
particularr Member State accommodates Community requirements. 

Inn this work, the role of UK courts in applying Community law is focused 
upon.. In spite of this focus, this work does not seek to argue that the judicial 
arenaa is the principal or the most desirable means of obtaining redress for all 
wrongss and grievances. Remedies through courts are not a cure for all prob-
lems.. It is recognised that many other actors are involved in the application and 
enforcementt of Community law, and that there are many 'out of court' solutions 
whichh are more attractive and advantageous. Thus, alternative non-judicial 
redresss exists, such as parliamentary questions and petitions or complaints to 
thee Ombudsman or Alternative Dispute Resolution (ADR) mechanisms. Other 
possibilitiess exist at national level for resolving infringements of Community 
laww out of court, such as using a local, regional or national mediator. It is recog-
nisedd that all of these can play an important part in securing protection against 
certainn violations of Community law, but they wil l not be discussed here. 

Too enforce domestic based claims, national judges have a number of tools 
att their disposal which we may wish to call remedies. They can only use them 
providingg that certain conditions are fulfilled, which we may wish to call 
procedure.. The concept of'national procedural autonomy' wil l be used although 
nationall  remedial autonomy may be a more appropriate concept. Indeed, the 
Communityy influence on the workings of national courts encompasses a lot 
moree than procedure stricto sensu. The principle of effective judicial protection 
hass meant that all aspects concerning the judicial enforcement of EC law rights, 
includingg access to courts, the temporary protection of Community law based 
claimss through interim measures as well as redress and sanctions for infringe-
mentt of Community law are potentially subject to Community interference. 
"Remediess and procedures have not been distinguished inter se as being distinc-
tivee parts of a legal claim"5. Furthermore, on occasions the boundaries between 
procedure,, remedies and the substance of a Community law based claim cannot 
bee readily ascertained, as Marshall lb demonstrates5. 

Inn the Community legal system, individuals, lawyers and national courts 
aree all conscripted into the task of enforcing Community law. Most of the time, 
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individualss rely on Community law before national courts in order to obtain a 
benefitt for themselves. But national courts, at the instance of individuals, not 
onlyy advance individuals' interests, they can also advance Community interests 
inn so far as some of the cases they hear serve to identify breaches of Community 
laww which the Community machinery could not detect. Enforcement in national 
courtss also alleviates the task of the Commission in ensuring that the Member 
Statess comply with their Community obligations. As wil l be seen, Community 
laww has been invoked in the UK in a variety of- very inventive - situations, 
whichh may be categorised into two subheadings: the sword and the shield. On 
thee one hand, Community law is invoked against an individual, a company, or 
aa public body to force them to comply with Community law in preference to 
nationall  law. On the other hand, Community law is invoked to resist an appli-
cationn of national law allegedly incompatible with Community law. Of course 
individuals,, lawyers and national courts wil l not be involved in the enforcement 
off  Community law if they are not all well informed about its potential. All too 
often,, Community law either suffers from legal racism or is perceived as the 
subjectt one may choose to specialise in or not, or as the chasse-gardée of big 
commerciall  law firms. But Community law is neither of these. It is not foreign 
law,, but an integral part of the legal systems of all jurisdictions in the UK, and it 
cann be made relevant to any area of legal practice as the discussion of the follow-
ingg cases examplifies. 

"Community"Community law has the habit of emerging in unlikely corners"6 

AA brief overview of actions brought before or originating in the UK or actions 
involvingg UK nationals where Community law points were argued helps to illus-
tratee the breadth of impact of Community law in the UK. The Community legal 
orderr is in constant evolution, and the dynamic extension of the aims and objec-
tivess of the Community is reflected in the far-reaching ambit of Community law. 
Communityy law arguments arise in all kinds of legal proceedings - commercial, 
administrative,, financial, social - and in criminal cases. British advocates have 
displayedd real inventiveness by bringing cases without any prima facie link with 
Communityy law, within the material scope of the Treaty. Establishing a connec-
tionn with Community law does not always succeed. However, even where it does 
not,, it may pay dividends. All throughout the Community, traders breaching 
ruless limiting their commercial freedom have sought to defeat such national 
regulatoryy frameworks by - sometimes abusive7 - reliance on Community law. 
Inn this way, rules relating to Sunday trading8 were challenged in England and 
Wales.. The argument that they breached Article 28 EC was far-fetched in the 
extreme;; yet it won a partial victory from the ECJ9 before ultimately failing10, and 
inn any event, from a purely commercial perspective, had the effect of permitting 
clientss to continue trading on Sunday for a number of years pending the final 
outcome. . 

Thee Daily Mail newspaper sought to transfer its central management and 
controll  to the Netherlands for tax purposes and applied for judicial review of the 
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Treasury'ss refusal to acknowledge its right to change residence without consent. 
Itt sought a declaration that it would not be required to obtain Treasury consent", 
allegingg that Articles 52 and 58 EEC precluded the Member State of origin from 
makingg the right to transfer its central management and control to another 
Memberr State subject to prior consent12. 

AA decision by the Chief Constable of Sussex not to provide livestock export-
erss with full-time police protection against animal rights protesters, but to limit 
thatt protection to two days a week was challenged on the grounds inter alia that 
itt violated Article 29 EC Treaty1*. Article 29 EC Treaty, prohibits quantitative 
restrictionss on exports and measures having equivalent effect, but Article 30 EC 
providess that such restrictions maybe justified on grounds of public morality, 
publicc policy or public security. The Chief Constable therefore had to justify 
thee extent of police protection, which he successfully achieved by demonstrat-
ingg that his decision was based on the need to make the best use of available 
resources. . 

Thee Human Fertilisation and Embryology Authority 's discretion to author-
isee the export of sperm must be exercised in conformity with Community law. 
Thee Authority cannot refuse to allow the export of sperm without proving that 
thee breach of Article 49 EC which it would entail is justified. A recipient has the 
rightt to be treated in another Member State with her husband's sperm unless 
theree are good public policy reasons for not allowing this to happen14. 

AA decision of the Secretary of State for the Environment designating the 
Medwayy Estuary and Marshes as a Special Protection Area for birds, but 
excludingg part of the Lappel Bank, a decision based on the need to expand the 
industriall  facilities of Sheerness and safeguard the future of the town as a port, 
wass held to be unlawful. By virtue of Article 4(1) or (2) of Directive 79/409 a 
Memberr State may not when designating an SPA and defining its boundaries, 
takee account of economic requirements as constituting a general interest supe-
riorr to that represented by the ecological objective of the Directive15. 

Thee establishment and operation of lotteries is an economic activity falling 
withinn the scope of Article 49 EC16. The seizure by HM Customs and Excise of 
advertisementss and application forms for a lottery organized in Germany for 
thee benefit of UK nationals was challenged as breaching inter alia Article 49. 
Howeverr the concerns of social policy and prevention of fraud pursued by the 
UKK legislation on lotteries'7, were accepted as valid justification. 

Articlee 12 EC prohibits discrimination on grounds of nationality "within 
thee scope of application of this Treaty". This notion is capable of encompassing 
aa variety of issues. This provision is breached where British nationals possess-
ingg no residence or assets in Germany, having brought proceedings before a 
Germann civil court against a company established in Germany for payment of 
thee purchase price of goods supplied, are required by the competent German 
court,, on application by the defendant, to furnish security for costs pursuant to 
thee German Code of Civil Procedure18. Indeed such a rule: 
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"falls"falls within the scope of the Treaty within the meaning of the first paragraph of 
ArticleArticle 6 and is subject to the general principle of non-discrimination laid down hy 
thatthat article in so far as it has an effect, even though indirect, on trade in goods and 
servicesservices between Member States. Such an effect is liable to arise in particular where 
securitysecurity for costs is required where proceedings are brought to recover payment for the 
supplysupply of goods". 

Courtss in Scotland too are now aware that they must decide issues of caution 
inn a manner which is compatible with Community law. In one case, a Sheriff 
decidedd that the pursuer should find caution in respect of legal expenses solely 
onn the basis that he lived in the Netherlands and was a French national. On 
appeal,, the Sheriff-Principal did not suggest that the requirement of caution was 
off  itself necessarily incompatible with Community law but found that the Sher-
iff ss decision in that particular case had violated Article 12 EC which prohibits 
alll  forms of discrimination based on nationality19. 

AA number of tobacco companies sought an injunction from the High Court 
restrainingg the UK Government from adopting provisions transposing Directive 
98/433 relating to the advertising and sponsorship of tobacco products pending a 
rulingg of the Court of Justice on the validity of the Directive20. 

PurelyPurely internal matters can be covered 
InIn a number of areas such as equal pay and equal treatment and working 

conditions,, Community law touches matters which concern solely Britain and 
thee people in it. Thus health and safety legislation can be enforced by a British 
employerr against a British employee in a British firm. 

AA decision of the Royal Navy to discharge one of its servicemen in pursuance 
off  the policy of the Armed Forces to discharge any person of homosexual orien-
tationn is not contrary to Article 2(1) of the Equal Treatment Directive21; although 
Articlee 5(1) of the same directive precluded dismissal of a transsexual for a 
reasonn related to "gender reassignment"22. An employer's refusal to allow travel 
concessionss to a person of the same sex with whom an employee has a stable 
relationship,, where such concessions are allowed to a worker's spouse or to the 
personn of the opposite sex with whom a worker has a stable relationship outside 
marriage,, does not constitute discrimination prohibited by Article 141 EC or the 
Equall  Pay Directive.23 The Treaty of Amsterdam provided for the insertion of a 
provision244 conferring express legislative competence on the Community insti-
tutionss to take appropriate action to eliminate various forms of discrimination, 
includingg discrimination based on race, ethnic origin, religion or belief, disabil-
ity,, age or sexual orientation. Given that the ECJ has unequivocally indicated 
thatt it is a matter for the Council - and not for the ECJ - to make this extension 
inn Community rights25, challenges of policy on such grounds in judicial review 
proceedingss would be best brought under the Human Rights Act26. 

InIn other fields, 'activation of Community rights' is necessary. Such activa-
tionn flows from the exercise of freedom of movement. Thus, where a married 
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womann who is a national of a Member State has exercised Treaty rights in 
anotherr Member State by working there enters and remains in the Member 
Statee of which she is a national for the purposes of running a business with 
herr husband, Community law entitles her spouse (who is not a Community 
national)) to enter and remain in that Member State with his wife27. However, 
aa non-Community national who is married to a Community national does not 
enjoyy any of the rights of free movement of the latter unless and until the latter 
hass moved out of their home country into another Member State and has, as it 
were,, 'activated' their Community status or there is some other factor connect-
ingg the family with a situation governed by Community law28. It remains to be 
seenn how the courts would deal with situations where it would be alleged that 
thee "activation" has been triggered by an oblique motive 

CriminalCriminal law 
Communityy law has also reached the criminal law systems. In the UK, 

criminall  practitioners have, on occasions, submitted that domestic rules were 
inn conflict with Community law. Many EC law provisions have the potential 
too alter or nullify the criminal law of the Member States. In the UK, the most 
frequentt points of contact have been in respect of free movement of goods29 and 
persons'0,, agriculture31, fisheries52 and road traffic cases". 

CommunityCommunity law and immigration law 
ECC law imposes limits on the powers of criminal courts to make recom-

mendationss for the deportation of the beneficiaries of free movement provisions 
followingg criminal convictions. In this way, the extent of the Member State's 
discretionn to implement those recommendations and to deport offenders on its 
ownn initiative may be circumscribed54. 

Inn Boucherau}5, the question whether a criminal conviction could be suffi-
cientt in itself to justify a recommendation for deportation was considered. It was 
heldd that Community law required national authorities to carry out a specific 
appraisal,, from the point of view of the interests inherent in protecting the 
requirementss of public policy. Such an appraisal might not necessarily coincide 
withh the appraisal which formed the basis of a criminal conviction. The exist-
encee of a previous criminal conviction could only be taken into account in so far 
ass the circumstances which gave rise to that conviction are evidence of personal 
conductconduct constituting a present threat to the requirement of public policy'6. 
Recoursee by a national authority to the concept of public policy presupposes 
thee existence of a genuine and sufficiently serious threat to the requirements 
off  public policy affecting one of the fundamental interests of society. When 
applyingg the preliminary ruling to the facts of the case, the Magistrates Court 
consideredd that the possession of a small amount of drugs by Mr Bouchereau 
didd not make him a sufficiently serious threat to the requirements of public 
policy.. Accordingly, a recommendation for deportation was not made. 
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Persistentt violence and disorder connected with football matches led the 
UKK to adopt a series of increasingly severe measures designed to keep likely 
offenderss away from matches. One such measures was the Football (Disorder) 
Actt 2000, which inter alia enabled banning orders to be made against persons 
whoo had at any time caused or contributed to any violence or disorder in the UK 
orr elsewhere. Litigants unsuccessfully challenged banning orders as breaching 
interinter alia Community law. They argued that (i) the banning orders derogated 
fromm the positive rights on freedom of movement and freedom to leave their 
homee country conferred on them by Directive 73/148 because it was not permis-
siblee to justify a banning order on public grounds, and alternatively that no 
suchh grounds were made out on the evidence; (ii) the 2000 Act was contrary 
too Community law and therefore inapplicable insofar as it imposed mandatory 
restrictionss on free movement within the Community on criteria that were not 
providedd for or permitted by Community legislation; (iii ) it was contrary to the 
Communityy law principle of proportionality to ban an individual from travelling 
anywheree within the Community even if the relevant match or tournament was 
nott taking place within the Community. 

AnAn all pervasive influence 
Finally,, Community law has an even-more far-reaching, pervasive, inciden-

tall  influence. First, given the requirement to make effective remedies avai-
lablee for breach of Community law, UK courts have been encouraged to make 
availablee the same remedies in a purely national context37. In England'8, senior 
judgess have pointed to divergence from EC law as a justification for changing 
domesticc law both in matters of procedure39 and on questions of substantive 
law40.. Second, general principles of Community law and methods of interpre-
tationn which domestic courts had to apply when giving effect to Community 
law,, including those derived from the European Convention of Human Rights 
andd Fundamental Freedoms41, have been discussed in the context of claims 
basedd on domestic law well before the entry into force of the Human Rights 
Act.. This indirect reception of Community law into national law often takes 
thee form of the importation of a principle or technique from one legal system 
throughh another, courtesy of the case law of the ECJ. So, the German principle 
off  proportionality adopted and adapted by the ECJ as a means of controlling 
arbitraryy actions by the Community institutions was then applied by national 
courtss reviewing actions of national authorities in a Community law context, 
beforee being discussed in purely domestic situations. Some of the interpreta-
tionn techniques adopted to conform with Community requirements, have been 
usedd in fields outside the reach of Community law. Thus the concept of objective 
justificationn applied in the context of indirect sex discrimination has percolated 
intoo the field of race discrimination law42. 
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TheThe UK courts and Integration 
Itt is almost trite to say that in the Community, legal integration is much 

moree developed than political integration, and that a picture of the Community 
whichh places litigation at centre stage and concentrates on enforcement issues 
givess a rather distorted image of the reality of daily life in the Community. 
Certainly,, for the UK, some of the troublesome years in its (ever) awkward rela-
tionshipp with the Community have also been the years where major legal battles 
weree fought in the UK courts. Thus, not long after John Major trumpeted his 
Government'ss great achievement at Maastricht regarding opting-out of Commu-
nityy social policy, the House of Lords was reviewing the validity of primary UK 
legislation,, namely the Employment Protection (Consolidation) Act 1978 against 
aa superior Community law norm. Indeed the concepts of indirect discrimina-
tionn as developed by the ECJ in relation to Article 141 EC and the Equal Pay and 
Equall  Treatment Directives which had brought the precarious status of part-
timee workers43 within the scope of Community law were recognised and applied 
byy the House of Lords44 well before the Community legislature took action. UK 
Courtss were also persuaded to intervene in relation to pregnancy issues45, even 
beforee the adoption of the Pregnancy Directive46. 

Yet,, if this work gives the impression that Community law is a powerful 
weapon,, the reality it describes is just the tip of an iceberg. Unfortunately, non 
compliancee with the law of the Community by all those who are supposed to 
respectt it remains all too frequent. Therefore the availability of national reme-
diess forms an essential element in the proper application and enforcement of 
Communityy law and wherever possible the workings of national courts when 
theyy apply Community law should be improved. The national judicial landscape 
mustt therefore be mapped with greater precision. 

Lastly,, it should be explained why throughout this dissertation the term 
Communityy law wil l be used. The European Communities Act 1972 does not 
makee any reference to EU law, but only to Community law. In the 1972 Act 
Communityy law is defined by reference to the Community Treaties47. 
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