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CHAPTER I SETTING THE SCENE

“The treaty is quite unlike any of the enactments to which we have become accus-
tomed. [...] It lays down general principles. It expresses its aims and purposes. All in
sentences of moderate length and commendable style. But it lacks precision. It uses
words and phrases without defining what they mean. An English lawyer would look
for an interpretation clause, but he would look in vain. There is none. All the way
through the treaty there are gaps and lacunae. These have to be filled in by the judges,
or by regulations or directives. It is the European way. [...] Seeing these differences,
what are the English courts to do when they are faced with a problem of interpreta-
tion? They must follow the European pattern. [...] No longer must they argue about
the precise grammatical sense. They must look to the purpose or intent.|...] They must
divine the spirit of the treaty and gain inspiration from it. If they find a gap, they
must fill it as best they can.™

Setting the scene

Like any legal system, Community law has its unique features, and UK judges
have often referred to the Community legal order as a new and very different
legal order. This Chapter maps the contours of the European way UK courts
have had to become accustomed to.

1.1 Union law or Community law?

In the aftermath of the Second World War, a number of bodies and institutions
were set up with similar titles. Today, there are at least four fields of law often
confusingly referred to as ‘European Law’: the law of the European Conven-
tion of Human Rights and Fundamental Freedoms; the law of the European
Communities; the law of the European Union; and the law of the European
Economic Area. In this work, the terms European law, European Community
law, or Community law will be used interchangeably to refer exclusively to the
law of the European Communities?, a subset of the law of the European Union.
This is not to deny the importance of Union law as a rapidly developing field3,
but for the purpose of this work only Community law is relevant, particularly
because in the UK context Community law is exclusively defined by reference to
the European Communities Treaty.+.

1.1.1 The acceleration of history

From the date of entry into force of the EEC Treaty to the fall of the Berlin wall,
the integration process was characterised by a definite slownesss by compari-
son to the radical turnaround brought about by the end of the cold war system.
Since then, in the words of Jacques Delors, there has been a clear ‘acceleration
of history’. Institutional reform is followed by more institutional reform that
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triggers yet another need to reform the Treaties. More policies and competing
objectives are added. This in turn affects the way in which the Community legal
system evolves.

The Treaty of Maastricht provided for a future revision process which began
in March 1996 and concluded with the signing of the Treaty of Amsterdam on
2 October 1997. The Treaty of Amsterdam entered into force on 1st May 1999.
Amsterdam in turn provided for a future revision process and even provided a
framework for this revision process in the Protocol on the institutions with the
prospect of enlargement of the European Union, the famous “Amsterdam left-
overs.” At Nice, a new Treaty was agreed, to open the way to enlargement. The
new Treaty, signed on 26 February 2001, entered into force on 1 February 2003.

Further changes will probably be made to the Treaties as a result of the
Convention on the Future of Europe and of the Treaty on the Accession of 10
new Member States, which was signed on 16 April 2003 and will enter into force
on 1 May 2004.

1.1.2 The Treaty on European Union

The Treaty of Maastricht or “Treaty on European Union” introduced a three-
pillar structure. The three Communities remained in existence as components
of the first pillar, the two inter-governmental Treaties provided on one hand for
co-operation in the field of Common Foreign and Security policy (the second
pillar), and on the other hand in the field of Justice and Home Affairs (the third
pillar).

The Treaty on European Union also introduced “citizenship”. This was
largely inspired by the concern to bring the Union closer to its citizens and to
give expression to its character as more than a purely economic project. This
concern is also reflected in the removal of the word economic from the Commu-
nity’s name and by the introduction into the EC Treaty of a range of activities
and policies transcending the field of economy®. It is now clear that citizen-
ship carries with it important legal consequences. Individuals are not merely
regarded as economic agents.

“Union citizenship is destined to be the fundamental status of nationals of the
Member States, enabling those who find themselves in the same situation to enjoy the
same treatment in law irrespective of their nationality, subject to such exceptions as
are expressly provided for.”?

The Treaty of Amsterdam provided for a renumbering of EU and EC Treaty
provisions; it ‘communautarised’® a part of the third pillar by inserting a new title
on “Visas, Asylum, Immigration and other Policies relating to the free move-
ment of persons in the EC Treaty”. “Police and Judicial Co-operation in Crimi-
nal Matters” remained an intergovernmental matter to be dealt with using the
intergovernmental method.
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1.2 Primary sources

The sources of Community law are contained in the constitutive or “found-
ing Treaties” establishing the three Communities; in the Treaties revising the
founding Treaties, notably the Merger Treaty of 1965, the Budgetary Treaties,
the Single European Act and the Treaty on European Union; in the Treaties of
Accession (which provide for the accession of new Member States), and in proto-
cols, conventions, and acts ancillary to the founding Treaties and the Treaties of
Accession.

The Preambles to the Treaties have legal force; and disregarding them as
mere ‘Euro-waffle’® would be unwise. The EC]J has in a number of landmark
decisions made express reference to the Preamble when interpreting substantive
provisions of the Treaty and deciding on their effect.

1.2.1 A Europe of bits and pieces™

Protocols deserve a special mention in the UK context. This is the case, not only
because of the Protocol on Social Policy or the Protocol on EMU, which signalled
the UK’s determination to follow its own path, but also because the unity and
coherence of the Community legal order is now more and more threatened by
opt-outs, exceptions and derogations. This increased recognition for flexibility is
now an established pattern in Community law. While the provisions on closer
co-operation have not to date been used, it is clear that many of the assumptions
about the need for uniform application of Community law are seriously in need
of being thought through again. Certainly the EC] in the Tobacco Advertising
case" signalled that only appreciable distortions of competition could justify
recourse to Treaty provisions designed to ensure the good functioning of the
internal market. This is in stark contrast with the way in which the distorsion
of competition argument was used to justify the use of Community powers to
legislate in the environmental field at a time when the Treaty lacked an environ-
mental title.

1.2.2 International agreements.

A second category of primary sources of Community law comprises interna-
tional agreements by which the European Union is bound. These consist of
agreements with one or more third countries or international organisations,
concluded either by the Community and the Member States together or by the
Community itself in exercise of its external relations powers. These agreements
include agreements such as GATT (which predates the foundation of the EEC),
the Treaty establishing the European Economic Area (EEA), and “Associa-

tion Agreements”, notably the Lomé Convention with the African, Caribbean
and Pacific (ACP) countries; and the “Europe Agreements” with some of the
countries of Eastern Europe. On occasions, UK courts are faced with questions
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regarding the effects of such agreements. In this way, in Polydor' the Court

of Appeal asked the EC] whether the Portuguese Association Agreement had
the effect of allowing parallel imports from Portugal. More recently the High
Court has sent a number of questions in relation to the effect of the EC-Poland,
EC/Bulgaria, EC-Czech Republic Association Agreements. In Gloszczuk?, the
EC]J was asked whether Article 44 of the EC-Poland Association Agreement
conferred a right of establishment upon a Polish national whose presence within
the territory of a Member State was unlawful under national immigration law .
The UK courts have also helped to explain the relevance of the WTO to proceed-
ings before national courts. Thus, where the Community intended to implement
a particular obligation assumed in the context of the WTO, or where a Commu-
nity measure refers expressly to the precise provisions of the WTO agreements,
it is possible to challenge the validity of that Community measure in the light of
the WTO rules™.

1.2.3 The general principles of law

The final category of primary sources is thate of the General Principles of

Law. These principles have been developed by the EC], as part of its general
duty to ensure that the law is observed®. They derive from the constitutions of
the Member States, or from international agreements, such as the European
Convention on Human Rights and Fundamental Freedoms (ECHR), to which
the Member States, but not the Community, are parties'. With regard to the
ECHR, it must be borne in mind that the ECJ only finds inspiration from it,
and that there is a real possibility of diverging interpretations between the
Luxembourg and Strasbourg Courts”. However, if the EC]J takes any notice of
the EU Charter of fundamental rights, then any divergences in the future can
only mean a more extensive protection by the Luxembourg Court. Since the
Charter specifically contains rights which corresponds to those that are guaran-
teed by the Convention for the protection of Human Rights and Fundamental
Freedoms, then the meaning or scope of these rights must be the same as those
laid down under the Convention unless Union law provides more extensive
protection®®,

1.2.3.1 The EU Charter of Fundamental Rights.

At the European Council of Nice, the Charter of Fundamental Rights of the EU
was solemnly proclaimed. The Charter is not legally binding'. The question of
its legal status® is one of the issues the next IGC will have to address, although
it might have some impact even before then. Thus, three Advocates General*
have already been referring to it given that “it constitutes the expression, at the
highest level, of a democratically established political consensus on what must
today be considered as the catalogue of fundamental rights guaranteed by the
Community legal order™. It has also been said that “in proceedings concerned
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with the nature and scope of a FR the relevant statements of the Charter cannot
be ignored . The Charter has clear purpose of serving, where its provisions so
allow, as a substantive point of reference for all those involved — Member States,
institutions, natural and legal persons ~ in the Community context.” On the
other hand, the EC] has decided the cases without any reference to the docu-
ment®. One new development is apparent it is that: both the CFI and the ECJ are
taking greater care in examining the case law of the Strasbourg Court.

The general principles of law as a source is a mixed bag. It includes funda-
mental rights proper, but also principles of “administrative justice” such as legal
certainty and proportionality and principles “aligned with British concepts of
natural justice™.

1.2.3.2 The relevance of the general principles of law in litigation

Primary sources take precedence over derived legislation. Accordingly, chal-
lenges to the validity of Community legislation in conflict with primary
sources can be mounted before national courts. The general principles of law
are a primary source of Community law and as such must be observed by the
Community institutions whether they act in a legislative or executive capacity.
As a result, general principles of law can be relied upon in litigation to question
the validity of Community legislation, and executive action by the Commission
can be challenged if it can be shown to be in breach of the general principles
of law. Such challenges to the validity of Community action can take place in
national courts, and as will be shown, there have been instances where the UK
courts have been faced with such situations.

The primary function of national courts in relation to the general principles
of law, relates to Member State actions. Where Member States act as agents of
the Community, by applying Community law or administering Community
policies, they, similarly, are constrained by the general principles of law®. This
is the case where Member States apply a Community Regulation or implement a
Community Directive. Indeed the discretion left to Member States in relation to
the choice of methods to meet the result laid down in a particular Community
instrument can never include a discretion as to whether or not to respect the
general of principles of law. Member States must also observe general principles
of law when they are derogating from free movement provisions 2¢. The diffi-
culties encountered by national courts and certainly by the UK ones in situa-
tions where the legality of national measures has been contested on the basis
of a breach of the general principles of law consist in determining whether the
national measures fall within the ambit of Community law in the first place.

As will be shown, the application of the general principles of law in the
UK courts is fraught with inconsistencies, and the application of these prin-
ciples seem to be establishing a new pocket of resistance for the courts in the
UK, It is also worth highlighting the fact that as a source of Community law
the general principles have given rise to different types of issues in domestic
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courts. Thus, generally speaking, the general principles of law have been used
in litigation before the UK courts as a vehicle to try and increase the standard of
judicial protection of rights afforded under domestic law. This is in contrast with
Germany, for example, where, for quite some time, the general principles of law
were thought to bring about a challenge to the standard of protection of funda-
mental rights as guaranteed under the Basic Law.

1.3 Legislation enacted under the Treaty

The EC Treaty defines the powers of Community institutions and provides for
the constitutional framework under which the body of Community legislation is
being made. Legislation made under the Treaty consists of regulations, direc-
tives and decisions.

1.3.1 Regulations and the devolution dimension

Article 249 EC provides that “a regulation shall have general application. It is
binding in its entirety and directly applicable in all the Member States”. A regu-
lation “being essentially of a legislative nature™?® has general application in that
it contains general and abstract provisions, and has legal effects extending to an
indeterminate group of persons and to a multiplicity of circumstances described
in general terms. Being binding in its entirety, a Member State is not entitled

to apply the provisions of a regulation in an incomplete or selective manner

and thus exclude those parts which it considers to be contrary to certain of its
national interests®. Regulations take effect, in all Member States, either 20 days
after their publication in the Official Journal or at a later date specified in the
text. In exceptional circumstances®, a regulation may take effect retrospectively.
In the criminal sphere, regulations cannot operate retroactively?. Whereas in
theory, as soon as they come into force, regulations are “directly applicable in all
the Member States”; and hence are supposed to be self-sufficient as legal instru-
ments, in practice numerous regulations leave national authorities a certain
amount of legislative discretion — sometimes on rather important matters.
Regulations which require further action by the Member States are particularly
frequent in the agricultural field, where they leave more and more margin of
manoeuvre for the Member States. Whatever degree of intervention is needed,
Member States must ensure that the Community nature of the Regulation is
clear, and that its substance is in no way altered. Where the Community legis-
lature leaves some discretion to a Member State, and where the constitutional
arrangements of that Member State provide for implementation of Community
obligations by devolved institutions, there does not appear to be any reason why
each of the devolved institutions should not be entitled to exercise this discre-
tion separately. Therefore, Scotland could implement Community obligations in
devolved areas differently from the rest of the UK. In fact, differential imple-
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mentation has already taken place** and some of the support schemes under
the CAP, in particular those related to the application of the Rural Development
Regulation’ have been implemented separately in the different parts of the UK.

Some questions remain and are as yet to be addressed in Community law.
Let us consider the following scenario: in a Member State, devolved institutions
make use of their power to implement the same Community obligations sepa-
rately. If this power to implement the same Community instrument resulted in
differential implementation and was challenged, as breaching inter alia the EC
general principle of equal treatment, would devolution itself be seen as consti-
tuting an objective justification? Would the fact that different parts of the UK
have devolved decision-making powers in areas occupied by Community law
provide a justification for the difference in treatment resulting from the exer-
cise by these different parts of their power to implement differently the same
Community instrument? Would the EC] consider that, in the matter of legisla-
tion the decisions of one legislative body cannot be a comparator with those of
another legislative body? Would it say that the principle of equal treatment is
not breached because conditions in each jurisdiction differ and the legislative
response will reflect those differences?

With devolution, a number of new issues are being discussed, notably
whether the power to take stricter measures under a Community Regulation
is open only to the Member States or also to their constituents parts’. Further-
more the courts in Scotland have been asked to consider whether it is possible
for the same EC Regulation to be applied differently in different parts of the UK
or whether this is contrary to the nature of the Regulation as a general measure.
In the agricultural field there is also the added difficulty of whether or not this
would be in breach of Article 34 (2) EC, a provision which excludes discrimina-
tion between producers or consumers within the Community.

1.3.2 Directives

A directive is binding on each Member State as to the result to be achieved

within a prescribed period, but leaves the Member States the choice of form and

methods for attaining the objectives set at Community level. The fact that the

Community institutions lack legislative discipline also has consequences for

Directives. In the same way that Regulations have on occasion stopped being

self-sufficient legal instruments, the discretion Directives are supposed to leave

to the Member States is on occasion severely curtailed by precise and detailed

provisions. Even where Member States enjoy genuine discretion, this is closely |
supervised by the ECJ. The use of administrative practices, which by their |
nature may be changed according to the whim of the authorities and which lack

appropriate publicity is not acceptabless. The provisions of a directive must be

implemented with unquestionable binding force and with the specificity, preci-

sion and clarity required in order to satisfy the requirement of legal certainty?.

This requirement is difficult to fulfil when the directive itself is ambiguous.
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Given that the basic principle for implementing EC Directives is that effect must
be given to what they require, but that identifying the requirements of Commu-
nity law is not always straightforward, the practice of annexing the text of the
directive to the national provisions that are designed to implement them has
become commonplace. This is in nobody's interests.

1.3.2.1 Directives lay down different types of obligations

The means of giving effect to the requirements laid down in directives obviously
varies depending on the content and nature of directive. Some directives require
Member States to set up procedures; others may impose obligations on Member
States to provide information to the Community institutions or to notify them
of a proposed course of action such as the introduction of new technical regula-
tions. Some directives require Member States to grant exemption from VAT,
others oblige them to introduce or modify substantive provisions governing
legal relationships in the private sphere.

In practice, this means that directives raise before national courts a variety
of issues. Sometimes UK courts will be asked to check that adequate procedures
have been put in place which offer the guarantees required. On other occasions,
they will be asked to substitute a legally perfect provision in a directive for a
provision of national law, or to decide which effects to attach to the non respect
of an obligation to notify standards or provide the relevant information. In yet
furhter circumstances, UK courts will be asked to decide whether the sanctions
attached to a failure to comply with the obligations as laid down the implement-
ing legislation will secure proper compliance with the directive. The fact that
there are different types of directives also means that issues such as whether,
and in which circumstances, individuals may be recognised as having an
interest in ensuring that Member States comply with these different directives,
will vary.

1.3.2.3 Directives need national law

According to the text of Article 249 EC, the addressees of directives can only

be the Member States. As far as individuals are concerned, this means that
rights and obligations can only be brought into being by the national measures
that implement the directives and not by the directives themselves. In other
words, the Treaty provides that directives can only reach individuals through the
medium of national legislation.

“Wherever a directive is correctly implemented, its effect extends to individuals
through the medium of the implementing measures adopted by the Member States
concerned™®.
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Where a directive is not implemented in national law, the rights and obliga-
tions therein are not readily available’s. Where it is implemented, Community
law appears in the national legal systems “disguised” as national law. It follows
that it is necessary to check whether or not there is a directive which covers

the situation under consideration. When a UK statute or statutory instrument
implements a Community directive, it is useful first of all to make sure that

the Community directive has been properly implemented. If not, then it may
be challenged, and what may have seemed like a simple plea of guilty or a fair
dismissal might well become a plea of not guilty or a claim for unfair dismissal.

1.3.2.3 Implementation in practice

It is also important to appreciate that directives lay down two separate obliga-
tions for Member States. Alongside the obligation to implement the directive

— sometimes referred to as ‘black-letter implementation’-, Member States have
an obligation to ensure that the objective which the directive intends to achieve
is actually met — ‘implementation in practice’. Community law requires Member
States, and, insofar as they are organs of the States, their national courts and
tribunals, to ensure the exercise of and effective control over compliance with
the provisions of the directive and with the national legislation intended to put
it into effect.+° In other words, Member States must not only transpose direc-
tives properly, they must secure their effective application and enforcement. So
for example, full implementation of Article 7 of the Package Travel Directive#
requires Member States to adopt, within the prescribed period, all the measures
necessary to provide purchasers of package travel with a guarantee that, as from
the time limit for implementation, they will be refunded money already paid and
will be repatriated in the event of the organiser’s insolvency. Full implementa-
tion is not secured if the national legislature has done no more than adopt the
necessary legal framework for requiring organisers by law to provide sufficient
evidence of security**. From the foregoing it can be seen that much is expected
of national courts in terms of ensuring the proper application of the obligations
laid down in directives.

The Commission is proposing to include in proposals for new directives an
obligation on Member States to include a “concordance table” with the commu-
nication of transposition measures (at national and/or regional or local level);
whether this will make the task of national courts any easier is necessarily a
matter of conjecture at this stage.

1.3.2.4 The pathology of non-compliance

Directives are not only sometimes implemented imperfectly, they are often
implemented belatedly, or not at all.
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“It is central to the coherence and unity of the process of European construction
that each Member State should fully and accurately transpose into national law the
Community Directives addressed to it within the deadlines laid down therein.”#

The Community is beset with a pathology of non-compliance, an acute problem
in relation to directives, where poor or bad implementation at times constitutes
the norm. This is true of the UK, where, despite a good record in relation to
formal transposition, claims have been pursued successfully in order to secure
the proper and effective application and enforcement of directives++.

It is important to stress that enforcement of directives raises different sets of
issues. UK courts may be called upon to play different roles, at different points
in time®, in ensuring that Member States comply with the obligations laid down
in directives. In cases of alleged wrongful implementation, UK courts might
need to refer the matter to the ECJ in order to ascertain the full extent of the
Community requirement. In cases of established wrongful implementation, UK
courts may be called to find the State liable4¢. In the absence of implementing
measures, i.e. without the medium of national law, the extent to which directives
reach individuals, and the extent to which individuals can insist that UK courts
ensure effective application of Community directives will vary. Questions will
also arise, depending on factual circumstances as to the title and interest of indi-
viduals and other legal persons to challenge implementing legislation as having
failed to achieve the required result. Flowing from this are issues of whether a
potential litigant ought to challenge UK-wide implementing legislation in the
English or Scottish courts where title and interest is viewed differently*, or even
whether courts in the UK should take a particular approach to title and interest
where Community law arguments are raised before them, since an important
Community law principle is that Community law is to be applied uniformly. The
different techniques developed by the ECJ and available to individuals to enforce
directives, and the various consequential duties on national courts in giving
effect to directives will be considered in Chapters 3 and 4.

1.3.2.5 Improving the quality of EC Directives

There are now EU level procedures for regular reviews of the effectiveness

and transposition of legislation. Individual directives in particular may have
review dates written into them that will provide an opportunity for review of the
problems and difficulties encountered when implementing or applying them.
In certain specific fields individual initiatives are set up. Thus for example, EC
legislation concerning the single market is being reviewed at EU level through
the Simpler Legislation for the Internal Market (SLIM) Initiative. In the UK,
Government Departments are invited to signpost difficulties encountered in
the application of Community obligations to the Cabinet Office so that the UK
Government may put forward the necessary proposals for amendments.
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1.4 Soft law

In the Community, there are rules of conduct which although without legally
binding force may nevertheless have important practical effects since they offer
guidance as to the interpretation and scope of application of Community law.
This ‘soft law’ takes a multitude of forms; from acts explicitly recognised by
Article 249 EC, namely recommendations#® and opinions as well as declara-
tions, action programmes, communiqués, conclusions of European Council
summits and resolutions of Community institutions. Other official documenta-
tion may assist. This includes notices, communications and other statements of
policy issued by the Commission; as well as answers to parliamentary questions
in the European Parliament#s. In the UK, reports such as those of the House

of Lords Select Committee on the European Communities (now the European
Union Committee) provide useful information as to new developments which
can be expected, and as to the different issues surrounding the implementation
of particular Community instruments, in so far as they outline the particular
areas of domestic legislation which will have to be amended or consider whether
or not new legislation will be required to give effect to the new Community
obligations.

1.5 Case law as a source of law

Lawyers in the UK are perfectly comfortable in recognising case law as an
important source of law. As for the courts, they are instructed specifically to
follow the case law of the ECJ. Section 3(1) of the European Communities Act
1972 expressly provides:

“that any question as to the meaning or effect of any of the Treaties and of
Community legislation, must, if not referred to the European Court, be decided in
accordance with the principles laid down by, and any relevant decisions of, the Euro-
pean Court.”

Nevertheless, the extent to which the case law of the EC]J is a source of law
deserves some attention. Equally the special features of the case law developed
by the EC] must be stressed.

1.5.1 ECJ decisions relevant and binding on the UK courts

A preliminary ruling under Article 234 EC is binding on the referring court,
but what exactly is its broader effect on other courts in the same national legal
system and on the domestic courts of other Member States? Community rules
have to be interpreted so as to have the same effect in every Member States® and
the function of Article 234 EC is to secure uniform application and interpreta-
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tion. Therefore, preliminary rulings are designed to have a wider impact than
just on the referring national court. The ECJ indicated in Cilfit* that a reference
does not have to be made in future cases in which the same question of inter-
pretation arises again or to which the ruling is capable of applying, even by a
court which would otherwise be obliged to refer. In ICI®, it was made clear that
a declaration of invalidity of Community legislation may be relied upon by other
national courts. In addition, the EC] makes frequent reference to ‘consistent and
well established case law’; and has attached important practical consequences to
the existence of such a body of case law. In this way, characterisation of breaches
of Community law for the purpose of establishing State liability has been made
in the light of the earlier EC]J case law. In Brasserie du Pécheurs, the ECJ helds+
that the German Biersteuergesetz, prohibiting the marketing of beer containing
ingredients other than water, hops, malt and yeast, as Bier, had been found to
contravene Article 28 EC in 1987; furthermore that it could not be regarded as
an excusable error, since the incompatibility of such rules was manifest in the
light of earlier decisions of the Court, in particular Cassis de Dijon (1979)%, and
Vinegar (1981)5°. Therefore, ‘consistent and well established case law’ ought to be
studied with particular attention. At the same time, it must be remembered that
there is no such thing as a doctrine of binding precedent as understood in the
UK. The EC] is not formally bound by previous rulings; although in practice,
like any other court, it rarely departs from previous decisions. National courts
are bound by a previous ruling of the ECJ” but no national court is precluded
from making a reference if it wishes the EC]J to reconsider a previous ruling on
the interpretation of a specific provisions®; and, on at least three occasions, the
Court expressly overruled a previous decision®.

1.5.2 Reading the case law of the EC]

Judgments of the Court, collegiate decisions, are terse, cryptic and contain little
indication of the reasoning on which they are based. The opinions of Advo-
cates General are more akin to the style of legal writing of the UK bench. The
Treaty provides that the task of an Advocate General is to “make, in open court,
reasoned submissions on cases brought before the Court of Justice, in order to
assist the Court in the performance of the task assigned to it”. The usefulness of
opinions is twofold. Where the EC] departs from it, the opinion can be regarded
as a dissenting opinion, and may be invoked as a persuasive authority in subse-
quent cases to try to convince the Court to reconsider previous rulings. Where
the EC]J followed it, an opinion may be the best guide to the reasoning of the
Court. “Although not binding upon the Court, they are a source of Community
law.”6°

Cases should not be read as making a clear-cut distinction between ratio
decidendi and obiter dicta: “in each case, everything that is said in the text of
the judgment expresses the will of the Court™, and should therefore be taken
notice of, a piece of advice especially relevant to preliminary rulings: “English
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lawyers and English courts should beware of treating EC preliminary rulings

on their facts as authorities for particular propositions and they should also

be wary of distinguishing the cases on their facts®*.” The operative part of a

preliminary ruling is in limited terms since it specifically answers the precise

questions referred by the national court, yet in such cases, the EC]J also develops

general principles of interpretation. An illustration is provided by the case of

von Colson®, In the operative part of the judgment, the Court held “[...] it is for

the national court to interpret and apply the legislation adopted for the imple-

mentation of the directive in conformity with the requirements of Community

law]...].” In Marshall I, the Court of Appeal quoted this paragraph as authority

to refuse to construe the Sex Discrimination Act 1975 in the light of the Direc-

tive. “The Act of course predated Directive 76/207 and was not enacted to give

effect to the Directive”. However, in the main body of the judgment, the ECJ had

indicated that “ [...] in applying the national law and in particular the provisions

of a national law specifically introduced in order to implement Directive 76/207,

national courts are required to interpret their national law in the light of the

wording and the purpose of the directive...”®+ In other words, the duty imposed

on national courts did not simply apply to the legislation specifically adopted to

give effect to the directive, a point eventually clarified beyond doubt in Marleas-

ing.5s ‘
Case citation in the Court case law has been the subject of some academic

analysis, which suggests that on occasion the status of previous decisions is |

obscured, which is a source of confusion for those who have the task of giving

effect to Community law. Previous decisions are normally only cited by the |

Court in support of its argument; authorities pointing the other way are either ‘
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rarely mentioned, sometimes departed from without explanation, or occasion-
ally even presented by the Court as supporting the opposite line®. It is difficult
for the Court to be absolutely consistent, as it has to adapt to rapidly changing
circumstances.

“The ECJ takes account of the intervening social and other changes and
evolving standards ... in deciding how the law should be develop to meet chang-
ing needs and demands on it. ... The concern of the ECJ is to ensure that the law
adapts itself to meet new problems®”.”

Furthermore, it is clear that the Community legal order is dependent on
national judges. It is they who must make the best use of the resources available
in their national legal systems so as to ensure that both procedural and substan-
tive rights granted by Community law can be vindicated. This means that on
occasions national judges must also be prepared to make constructive efforts.
In other words, there is a substantial interaction between the ECJ and national
courts. In the same way that the EC] influences the workings of national courts,
national courts too influence the ways in which the ECJ develops its case law.
The ECJ must ensure that it always keeps national courts on board, and that its
“authority” is accepted by national courts, as formally the relationship is one
between equals®.
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The ECJ has on occasion been under attack: there has been much talk about
curbing its competence, although this did not amount to any Treaty amend-
ments®. Against this background, the task of the EC] is a difficult one. It must
ensure its authority is accepted as naturally as that of national supreme courts
although it is not in any way in such a hierarchical position, an aspect often
forgotten when the Court’s case law is put to the rigorous test of academic scru-
tiny’°. The ECJ has further been criticised for not deciding questions referred
under Article 234 EC in a manner which enables Community law to develop
on the basis of intelligible and rational principles. However, the very division
of function under Article 234 EC does not necessarily provide the best context
in which to discharge such a function. Sometimes, national courts themselves
seek a correct answer in a given case, thereby preventing the ECJ from making
rulings of general significance, and rulings on very specific questions generate
further and even more specific questions” from which it is sometimes difficult
to extrapolate a general rule that could be applied to different circumstances.
This is a dimension which will be further explored throughout this work.

There are other unique features to the Community legal system, and the
next paragraphs will describe those aspects specific to Community law which
must be borne in mind by British judges when interpreting and applying
Community law.

1.6 The notable features of the EC Treaty

It is a framework treaty, in that it merely provides general principles as guidelines
for the attainment of Community objectives. The details are left to be worked
out by the institutions at a later date, although the level of treatment given to

the different subjects varies. Furthermore, whilst matters dealt with under the
Treaty are wide-ranging, progress in some areas has been more satisfactory than
in others. This uneven level of performance in terms of development of policies
can also be traced through the enforcement of Community law, some aspects of
Community law being enforced more effectively and efficiently than others.

The Community Treaty lays down the foundations of the most comprehen-
sive existing framework for international co-operation. Furthermore, the process
of integration is a dynamic one. If the powers attributed to the Community are
defined in sectoral terms, such as agriculture, transport, environment, health
and safety and consumer protection, these powers have to be understood in
functional terms, i.e. by reference to the objectives’* to be achieved. In the
progress towards the realisation of these objectives, the Community influences
national substantive policy areas. This means that Community law can limit
national autonomy even in spheres not formally transferred to the Community”
when national policies act as a barrier to integration or threaten the achievement
of one of the objectives of the Community, as will be illustrated through case
law. So, the dynamic character of integration has implications for the Communi-
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ty’s legal order. All general provisions of Community law, and in particular the
provisions of the Treaty, must be interpreted in an evolutionary way?, a tech-
nique which, at first, surprised English judges:

“The European Court, in contrast to English courts, applies teleological rather
than historical methods to the interpretation of the Treaties and other Community
legislation. It seeks to give effect to what it conceives to be the spirit rather than the
letter of the Treaties; sometimes, indeed, to an English judge, it may seem to the
exclusion of the letter. It views the Communities as living and expanding organisms
and the interpretation of the provisions of the treaties as changing to match their
growth™s,

The UK courts now seem better accustomed to the ECJ “dynamic role appropri-
ate to the construction of a living constitution”?%, and to the needs for different
interpretation techniques?.

A Scottish judge in the Court of Session expressed in a similar fashion a
willingness to apply the law as it is now in a modern age: “Scots law must not be
seen to be timid or conservative where our Treaty obligations are at issue””®. This
comment was made in connection with the implementation of Directive 653/86/
EEC. In the case the Scottish judge was also prepared to take stock of the fact
that “the old well loved and established rules of contractual interpretation may
well have to give way to a bigger picture which is the ‘European dimension’. In
this case the word ‘termination’ was interpreted in a “purposive way that will
protect all commercial agents, otherwise the Treaty objectives in the Commu-
nity will not be attained”.

1.6.1 A law of solidarity

Today, if not the reasons themselves, the implications of the reasons for setting
up the Community seem forgotten. But to create the conditions for peaceful
coexistence implied that membership of the Community carried with it accept-
ance of a duty of solidarity, and also acceptance that integration was meant to
bring about interdependence. This meant that the obligations undertaken by the
Member States are not just to each other; they are obligations to the Community.

“The Member States have undertaken certain far-reaching obligations not simply
on a reciprocal basis, but primarily towards the new collectivity they set up™?

This duty of solidarity provides the background to the enforcement of Commu-
nity rules. As the ECJ had to remind the UK:

“in permitting Member States to profit from the advantages of the Community,

the Treaty imposes on them the obligation to respect its rules. For a State unilaterally
to break, according to its conception of national interest, the equilibrium between
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advantages and obligations flowing from its adherence to the Community brings

into question the equality of Member States before Community law and creates
discriminations at the expense of their nationals. This failure in the duty of solidarity
accepted by Member States by the fact of their adherence to the Community strikes at
the very root of the Commaunity legal order.”°

Moreover, in the Community, under no circumstances may a Member State
unilaterally adopt, on its own authority, corrective or protective measures
designed to obviate any breach by another Member State of rules of Commu-
nity law®. The Community does not tolerate retaliation by one Member State as
an acceptable response to breach by other Member States of their Community
obligations.

The provisions of the EC Treaty must be interpreted according to the general
objectives set out in Article 2 EC. In order to determine the overall purpose
of regulations and directives, the EC] will have regard to the legal basis as set
out in the preamble. Certain Treaty provisions, such as the principle of non
discrimination or the free movement of goods, have been regarded by the EC]
as fundamental to the aims of the Community. However, with Maastricht, but
particularly so with Amsterdam, the nature of the jurisdiction of the EC] may
have to change, as directly competing objectives are brought within the Treaty
framework, and since the four freedoms have lost their characteristics as the
foundations. It is not possible to ascertain how long this process will take.

At present, the general rule is that the scope of a prohibition laid down in a
Treaty provision is to be interpreted broadly; conversely, the scope of the power
to derogate from these provisions is subject to judicial control and is strictly and
narrowly construed®2.

1.6.2 The Autonomy of Community Law

Another distinctive feature of Community law is attributable to the language
dimension. In the Community legal order, the language dimension goes

far beyond “the inherent features of language which create difficulties for
lawyers”®. The Treaty exists in 12, Community legislation in 11, equally authentic
language versions, and both contain many legal terms which are unfamiliar

to most lawyers, including British ones. Thus, such a central concept as the
acquis communautaire3+is so elusive that, in many Treaty versions, it cannot

be rendered in any language other than French®. Other legal terms may be
familiar to British judges, yet they have a different meaning in the legal orders
of each Member State, and more importantly another, autonomous, meaning in
Community law.

The autonomy of Community law with regard to national legal systems, a
principle originally designed as a defensive mechanism to protect the identity
of Community law from the incursions of national laws?®, has led the ECJ to
construct a Community meaning for many Community concepts. The Commu-
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nity interpretation attached to these concepts is also based on the need to ensure
the uniform application of Community law. ‘Public policy’®, ‘worker’, ‘court or
tribunal’ constitute such illustrations of Community concepts independent from
domestic definitions. As the Court explained in Cilfit®®,

“it must be borne in mind that Community legislation is drafted in several
languages and that the different language versions are all equally authentic. An inter-
pretation of a provision of Community law thus involves a comparison of the different
language versions. It must also be borne in mind, even when the different language
versions are entirely in accord with one another, that Community law uses terminol-
ogy which is peculiar to it. Furthermore, it must be emphasised that legal concepts
do not necessarily have the same meaning in Community law and in the law of the
various Member States. Finally, every provision of Community law must be placed in
its context and interpreted in the light of the provisions of Community law as a whole,
regard being had to the objectives thereof and to its state of evolution at the date on
which the provision in question is to be applied”.

Such an exercise was carried out by the Court of Session® which made a
comprehensive comparative survey of the different language versions of the
Directive on Commercial agents, of the French case law in the area and a
German Tax guide in order to construct a Community meaning for the concept
of ‘termination of contract. It then applied this Community meaning instead of
its received understanding of termination under general contract law.

1.6.3 Other features of Community law

Then, there is the nature of Community law. The opacity and ambiguity of
Community law has been cited by Lord Templeman as both its strength and its
difficulty?°. The Community Treaty is a framework Treaty and the legislation
made under the Treaty is often of poor quality, “patently ambiguous or even self-
contradictory”?, reflecting in part the political difficulties surrounding its adop-
tion. The quality of Community drafting is the subject of renewed significant
attention in the Community institutions, and amongst other steps®?, guidelines
against which Community legislation must be measured have been adopteds:.
Community legislation needs to be worded clearly, consistently and unambigu-
ously, following uniform presentation and legal drafting, so that it will be easier
to implement by national authorities and easier to understand for economic
operators and the general public*. Doubts have been expressed as to whether
any significant improvement can ever take place.

“The quality problem of Community legislation is above all a matter of

substance. Its imperfection is strongly related to the subject matter of the rules and the
particularities of the Community’s institutional structures™s.
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To date, the various calls that have been made have had little impact. For some
this is simply due to the fact that what the Community really needs is a proper
legislative policys®. Yet, and despite the fact that the issue has been coming up
with great regularity on the agendas of the recent IGCs, it does not appear to
have been satisfactorily addressed. A closely related issue is that of hierarchy of
norms or classification of Community acts, which has received the full attention
of a specific Convention working group.

From the perspective of national courts, the poor quality of Community
legislation, is further compounded by the fact that the issue of subsequent
application of, and compliance with the rules is generally not addressed by
the Community legislature, and arises only if and when the rules have to be
enforceds’.

1.7 The UK courts and the challenge of interpretation

An illustration of some of the troubles encountered by UK courts in enforcing
Community rules is provided by the line of case law where the limits of Article
28 EC were tested in the context of Sunday trading?® and Sunday Employment
legislation. In Torfaenss, the EC]J held that the prohibition laid down in Article
28 EC did not apply to national rules prohibiting retailers from opening their
premises on Sunday where the restrictive effects of such rules on Community
trade did not exceed “the effects intrinsic to rules of that kind”, and further that
“the question whether the effects of specific national rules do in fact remain
within that limit is a question for the national court”. As a result, courts in
England & Wales took divergent approaches®°. When answering references
from other national courts raising comparable issues™?, the ECJ decided itself
on the proportionality issue. This caused “consternation™ and partly motivated
the decision of the House of Lords to make a further preliminary reference™s,
The reference yielded a clear response by the ECJ, which undertook itself to
assess whether the Shops Act 1950 was proportionate to the legitimate aim of
socio-economic policy that it pursued.

The ECJ does not always take it upon itself to adjudicate on the proportional-
ity of national measures. The tests of objective necessity and proportionality,
have had to be applied in a variety of situations involving Community law argu-
ments, well before UK judges were invited to do so in other types of situations.
In this way, Community law has encouraged UK judges to learn new judicial
techniques. They have had to make difficult value judgments, and sometimes
even have had to rethink their role, and their position vis a vis the legislature.

“The fact that the European Court has said a particular question is one for deci-
sion by the national court does not endow that court with quasi-legislative powers. It
must confine itself within the area of judicial intervention required by the Treaty and
not trespass on questions which are for democratic decision in Parliament.”s.
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In the context of equal pay and equal treatment issues, and in relation to indirect
discrimination, judges have to decide how to establish whether a rule has a
disparate effect as between men and women to such a degree as to amount to
indirect discrimination for the purposes of Article 141 EC. This involves decid-
ing whether the statistics available are valid and can be taken into account,
whether they cover enough individuals, whether they illustrate purely fortui-
tous or short-term phenomena, and whether, in general, they appear to be
significant™¢. Judges also have to decide what to do if the statistics available are
irrelevant or insufficient. More importantly, judges have to verify whether the
statistics available to them indicate that a considerably smaller percentage of
women than men are able to fulfil the requirement imposed by that measure,
given that to date the ECJ has yet to elaborate a guiding principle as to what is
to be regarded as considerable. The EC]J only indicated that statistics whereby
77.4% of men and 68.9% of women fulfilled a condition do not appear to show
that a considerably smaller percentage of women than men is able to fulfil the
requirement imposed by a disputed rule*”.

Assessing proportionality also means that, on occasion, UK judges also
have to make a value judgement as to what constitutes a legitimate aim of social
policy and whether the disputed rule, as a means to its achievement, is capable
of advancing that aim. This in turn will mean that judges in the UK have to be
prepared to accept the kind of evidence which is commonplace in the ECJ, albeit
still unfamiliar to them. They will have to gather evidence about the parlia-
mentary history of a particular piece of legislation and the social and economic
impact of the measure.

The case of Seymour-Smith 2 provides another illustration of the challenges
for UK judges. In an application for judicial review of the Unfair Dismissal
(Variation of Qualifying Period) Order 1985'°9, the House of Lords had to deter-
mine (i) the legal test for establishing whether the Order had a disparate effect
between men and women to such a degree as to amount to indirect discrimina-
tion for the purposes of Article 141 EC, (ii) the legal conditions for establishing
whether the Order was objectively justified™. In particular they had to ascertain
what material is needed to adduce in support of the grounds for justification.

1.8 Conclusion

This Chapter showed how Community law because of its specific features, so
different from UK law and in many ways alien to British judges, can present
definite challenges for UK courts. In spite of this, as will be seen throughout
this work, there are clear indications that UK courts have in fact embraced

the challenge and that they have generally been willing to rely on Community
techniques and methods of interpretation. Still, there remain instances where
it is difficult to ascertain the precise content of Community requirements. Even
when those can be ascertained, the UK courts might feel they need additional
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guidance, or even legitimisation. Fortunately, Article 234 EC provides for a
possibility of dialogue between the UK courts and the EC]J.
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