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CHAPTERR 2 AREE UK COURTS UK COURTS OR COMMUNIT Y COURTS? 

"Even"Even though the Treaty of Rome has been signed, it has no effect, so far as these 
courtscourts are concerned, until it is made an Act of Parliament. Once it is implemented 
byby an Act of Parliament, these courts must go by the Act of Parliament, and then only 
toto the extent that Parliament tells us."1 

"The"The Treaty of Rome is the supreme law of this country, taking precedence 
overover Acts of Parliament. Our entry to the Community meant that (subject to our 
undoubted,undoubted, but probably theoretical right to withdraw from the Community alto-
gether)gether) Parliament surrendered its sovereign right to legislate contrary to the provi-
sionssions of the Treaty on the matters of social and economic policy which the Treaty 
regulated"regulated"2 2 

"However"However intellectually stimulating and politically and academically interesting 
speculationspeculation about the loss of Sovereignty or otherwise may be, the reality is that the 
EuropeanEuropean Communities Act affirms the existence of an ultimate rule of recognition 
forfor the EEC and at the end of the day, the real test of this is the attitude of the courts, 
officialsofficials and private persons in the UK3" 

"The"The question is whether judicial review is available for the purpose of securing 
aa declaration that certain United Kingdom primary legislation is incompatible with 
CommunityCommunity law. [...]  A declaration that the threshold provisions of the i$j&  Act are 
incompatibleincompatible with Community law would suffice for the purpose sought to be achieved 
byby the EOC and is capable of being granted consistently with the precedent afforded 
byby Factortame"4 

Ar ee UK Courts UK courts or  Community Courts? 

Thiss chapter addresses the following questions: why are UK Courts involved in 
thee protection of Community rights? What role do they assume when enforcing 
Communityy rights? Where does the duty come from: the European Communi-
tiess Act 1972 or the recognition that Community law is 'a new legal order'? 

2.11 Community Law as a new and distinct legal order 

Soonn after the EEC Treaty came into force, the ECJ had to examine the relation-
shipp between the new legal order and the national legal orders. In so doing, it 
deniedd the Member States the classic sovereign right - recognised in public 
internationall  law - to determine the method by which and the extent to which 
ann international treaty can penetrate their legal systems. The Court empha-
sisedd both the autonomy of Community law and its uniqueness and specificity. 
Communityy law is not an extension of national law, nor can it be equated with 
publicc international law. 

"The"The objective of the EEC Treaty, which is to establish a Common Market, the 
functioningfunctioning of which is of direct concern to interested parties in the Community, 
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impliesimplies that this Treaty is more than an agreement which merely creates mutual obli-
gationsgations between the contracting States the Community constitutes A NEW LEGAL 
ORDERR OF INTERNATIONAL LAW for the benefit of which the States HAVE LIMITE D 

THEIRR SOVEREIGN RIGHTS, albeit within limited fields... independently of the legisla-
tiontion of the Member States COMMUNITY LAw...not only IMPOSES OBLIGATIONS ON 

INDIVIDUAL SS but is also intended to CONFER upon them RIGHTS which become part 
ofof their legal heritage"5. 

"By"By contrast with ordinary international treaties, the EEC Treaty has created its 
ownown legal system which, on the entry into force of the Treaty, became an integral part 
ofof the legal system of the Member States, and which their courts are bound to apply" 
...The...The integration into laws of each Member State of provisions which derive from the 
Community,Community, and more generally the terms and spirit of the Treaty, make it impos-
siblesible for the States, as a corollary, to accord precedence to a unilateral and subsequent 
measuremeasure over a legal system accepted by them on a basis of reciprocity. [...Jthe law 
stemmingfromstemmingfrom the Treaty, an independent source of law, could not, because of its 
specialspecial and original nature, be overriden by domestic provisions, however framed, 
withoutwithout being deprived of its character as Community law and without the legal basis 
ofof the Community itself being called into question." 6 

Thesee leading cases - introducing what in the literature is referred to as the 
conceptss of direct effect and primacy - regulate the relationship between the 
newlyy created legal order and the national legal orders. They also provide a strik-
ingg illustration and application of the interpretative methods of the ECJ. The 
obligationn on national courts to apply and give priority to Community law in the 
domesticc legal order is a prerequisite to the proper functioning of the Commu-
nityy legal order. Without such an obligation, Community rules would lose 
theirr significance as, they would be subordinate and lack utility. In subsequent 
cases,, the ECJ relied again on the special nature of Community law to explain 
too - and convince - national courts that no national provision, of whatever kind, 
couldd override Community law. In Internationale Handelsgesellschajt7, the Court 
reaffirmedd the supremacy of Community law even in the face of "fundamental 
rightss as formulated by the Constitution" of a Member State or the " principles 
off  a national constitutional structure". By 1978, it was a logical and inescapable 
conclusionn that: 

"every"every national court must, in a case within its jurisdiction, apply Community 
lawlaw in its entirety and protect rights which the latter confers on individuals and 
mustmust accordingly set aside any provision of national law which may conflict with it, 
whetherwhether prior or subsequent to the Community rule. Accordingly, any provision of a 
nationalnational system and any legislative, administrative or judicial practice which might 
impairimpair the effectiveness of Community law by withholding from the national court 
havinghaving jurisdiction to apply such law to do everything that is necessary at the moment 
ofof its application to set aside national legislative provisions which might prevent 
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CommunityCommunity rules from having full force and effect are incompatible with those 
requirementsrequirements which are the very essence of Community law."8 

Thee power to set aside national provisions which conflict with Community law 
orr hamper its immediate application cannot be reserved to a special court. In 
thee UK, the significance of Simmenthal is that any court, whether supreme or at 
firstfirst instance, and whether a creature of statute or otherwise, has jurisdiction to 
applyy Community law9, including the power to suspend the application of an Act 
off  Parliament. 

Byy declaring that certain provisions of Community law create rights for indi-
viduals,, being rights one might expect national courts to protect, the ECJ placed 
thee burden of ensuring the uniform and effective application of Community law 
onn national courts. Each and every national court or tribunal is called upon to 
measuree the compatibility of national legislation with Community law; "every 
nationall  judge is considered to be a Community judge and is empowered to 
questionn the Community validity of national law"10. Essentially, the Community 
laww element present in a given dispute confers power, rather than the position 
off  a court or tribunal in a given hierarchy. In a very real sense, every court or 
tribunall  is transformed, for these purposes, into a kind of constitutional court, 
irrespectivee of whether such a court already exists in the same jurisdiction. 
Everyy "judge" whether of high judicial office or at the bottom rung of the ladder 
becomess a constitutional judge with the power to review the conformity of any 
provisionss of national law, whatever its rank and nature, with the Community 
'constitution'.. So, the Chairman of an Industrial Tribunal becomes a constitu-
tionall  judge who can review the compatibility of sections of UK primary legisla-
tionn with Community law". Community law changes the traditional distribution 
off  responsibilities between the different levels of jurisdiction in the Member 
States.. For example, in circumstances where a court of first instance, having 
soughtt a ruling from the ECJ, delivers its decision, this would be binding on 
superiorr courts within the domestic appellate structure, in so far as it is based 
onn the ECJ ruling. Yet, all UK courts would have the right to seek another ruling 
onn the same issue11. Community law empowers each and every national judge, 
andd in the UK as elsewhere, lower courts have proved to be the most prolific 
userss and most loyal allies of the ECJ13. The implications of the Court jurispru-
dencee are far-reaching. Each court or tribunal in the Member States is a guard-
iann of the supremacy of Community law. Still, the logic of primacy has created 
numerouss challenges for national courts. For national courts coming to terms 
withh the requirements imposed by the ECJ is a step-by-step process, as these 
requirementss themselves evolve as the Community legal system matures. 
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2.22 National courts are domestic courts 

Thee ECJ is not concerned with the national arrangements by which a treaty 
cann produce effects for individuals. The national perspective is obviously rather 
different.. The domestic constitutional and institutional arrangements governing 
thee reception of treaties can hardly be ignored by national courts. The regulation 
off  the internal effect of rules of international law is determined by national law 
andd not by national courts. Accordingly, Community law has effect in the UK 
becausee the UK Parliament has so enacted, and if Parliament were to change the 
law,, then the courts would have to follow that will . The ECJ can only pronounce 
onn the effect Community rules ought to have within the national systems, 
followingg its vision of what the Community legal order requires. It falls outside 
itss jurisdiction to rule on the effect that Community law ought to have according 
too national law. 

Thee principles of primacy and direct effect put in place the decentralised 
systemm of enforcement of Community law. Whereas enforcement by national 
courtss is undoubtedly the strength of the Community legal system, as Member 
Statess are unlikely to defy their own courts, it is also a double-edged sword, as 
nationall  courts may not always feel they are in a position to enforce Community 
laww or abide by the Community requirements. In other words, whatever the ECJ 
mayy say about the desired effect of Community law in the national legal order, 
andd whatever steps it may have taken to influence the workings of the national 
judiciall  systems, it remains the position that it must be accepted, applied and 
followedd by national courts. National courts are therefore the lynchpin in the 
system.. National courts, although entrusted by the ECJ to act as Community 
courtss when enforcing Community obligations, are subject in all Member States 
too various domestic constraints imposed by judicial codes, practices and national 
constitutions. . 

Too understand why in the UK the ECJ requirements are not always met, it is 
necessaryy to look at the rules enabling UK courts to recognise Community law14. 
Yet,, one feature must be stressed at the outset: UK courts were placed in a more 
comfortablee position than those of the six founding Member States. 

2.2.11 No surprise for the UK courts 

Byy the time of British accession, the concepts underlying the Court's vision of 
thee requirements of the Community legal order had already been developed. In 
vanvan Gend en Loos, it was reasonable for some Member States to argue that the 
ECJJ had elaborated the obligations undertaken by them in a way that involved 
aa transformation of their nature, going well beyond what the Member States 
hadd thought they had undertaken. For the UK on the other hand, things were 
quitee different. The fact that the EEC Treaty was different from any other 
internationall  law treaty had been clearly set out in the Commission's papers on 
negotiationn of Accession Treaties. The doctrine of primacy of Community law 
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ass elaborated by the ECJ, was well understood by the British Government at the 
timee when membership negotiations started15. In fact, the claim to Primacy was 
knownn and understood well enough to be relied upon in proceedings aimed 
att preventing entry into the Community16. So whilst the European Communi-
tiess Act 1972 is sometimes described as "a masterpiece of writing designed to 
minimisee political controversy"17, UK accession took place in the full knowledge 
off  the rules. As Lord Bridge acknowledged in Factortame: 

"if"if  the supremacy within the European Community of Community law was NOT 
ALWAYSS INHERENT in the EEC Treaty it was certainly WELL ESTABLISHED long before 
thethe United Kingdom joined the Community. Thus, whatever limitation of its sove-
reigntyreignty Parliament accepted when it enacted the European Communities Act 1972 
waswas entirely voluntary ...^. 

Itt may be that the implications of supremacy were ignored when the debate over 
Communityy Membership was conducted. It may also be the case that Ministers 
didd not go out of their way to explain the constitutional significance of Acces-
sion,, as Membership had become the overriding priority'9. Nonetheless, the 
factt is that the UK Government, unlike the founding Member States, joined a 
systemm in the knowledge that it had already been transformed into a new legal 
orderr of International law. 

Furthermore,, while courts in the UK had no power to review the validity of 
UKK law 2°, there are no separate constitutional courts with exclusive jurisdic-
tionn to pronounce on the validity of national legislation, a fact which has caused 
particularr problems in other jurisdictions. In any jurisdiction, courts may have 
difficultyy establishing the basis upon which to refuse to apply provisions of 
domesticc law in conflict with provisions of Community law. Yet, in jurisdictions 
withh a constitutional court the problem is more acute. Indeed, if the refusal is 
basedd on the constitution, it then becomes a question of the constitutionality 
off  domestic legislation, a question which ought to be left to the constitutional 
court21.. In sum, on one view, the UK was in a relatively comfortable situation in 
termss of being able to accommodate the requirements of Community law. 

2.2.22 The principle of Parliamentary Sovereignty 

Thee main constitutional hurdle for UK courts was the concept of Sovereignty of 
Parliament. . 

"Parliament"Parliament has the right to make or unmake any law whatsoever; and no person 
oror body is recognised by the law as having the right to override or set aside the legisla-
tiontion ofParliament..Judges sit as servants of the Queen and the legislature and so long 
asas an Act of Parliament exists as law the courts are bound to obey it."22 
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Inn the UK, the major constitutional hurdle was how to ensure that the suprem-
acyy of Community law would not be abrogated by the doctrine of implied repeal 
throughh the operation of a later inconsistent statute. According to the doctrine of 
parliamentaryy supremacy or sovereignty of Parliament, there are no entrenched 
lawss and the provisions of an Act of Parliament wil l impliedly repeal any prior 
rulee of law - which might include Community rules - with which they are 
inconsistent. . 

Howw did the UK reconcile the doctrine of parliamentary sovereignty with 
thee transfer of apparently sovereign powers to the European Community? How 
didd the UK accommodate itself to a substantial and continuing influx of law, 
thee substance of which derives from outside Parliament and the application of 
whichh is likely to depend upon legal principles and practice somewhat alien to 
thee existing legal system? 

2.33 European Community Law in the UK: The European Communities 
Actt  1972 

Communityy law was incorporated into UK law by the European Communities 
Actt 1972 (hereafter "the ECA"), "an Act which to the connoisseur of statutory 
draftingg methods, must appear to be a collector's piece23". A new source of law 
wass recognised and a great volume of new law created for the UK by two short 
sections24. . 

2.3.11 Community law must be given effect to according to its own nature 

Thee Act provides, in effect, that rights arising from the Treaty are 'enforceable 
Communityy rights' to be applied and enforced as part of the law of the UK. As 
Sirr Geoffrey Howe pointed out at the time: 

"Community"Community law has not been incorporated into or made identical with our own 
domesticdomestic law. Our courts are simply required to give direct effect to Community law 
ACCORDIN GG TO IT S OWN NATURE." 25 

Sectionn 2(1) provides: 

"All"All  such rights, powers, liabilities, obligations and restrictions from time to 
timetime created or arising under the Treaties, and all such remedies and procedures 
fromfrom time to time provided for by or under the Treaties, AS IN ACCORDANCE WITH 

THEE TREATIES are without further enactment to be given legal effect or used in the 
U.K.U.K. shall be recognised and available in law, and be enforced, allowed and followed 
accordingly;accordingly; and the expression 'enforceable Community Right' and similar expres-
sionssions shall be read as referring to one to which this subsection applies". 
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Thiss section unquestionably expresses the wil l of Parliament to make UK law 
subjectt to Community law in the area of Community competence. By this provi-
sion,, Parliament informed judges that Community law must be accepted on the 
termss it is made. Whether the right, power, liability, obligation or restriction is 
enforceablee depends on Community law. The specific nature of Community law 
iss acknowledged, and the ECA does not purport to transform its character; what, 
asas a matter of Community law, is Community law, will  be law in the UK. 

2.3.22 The implementation of future Community obligations: section 2 (2) 
createss more restraints on the Sovereign Parliament. 

Still,, most Community obligations do require implementation. This is where 
sectionn 2 {2) comes into play. This section provides for the implementation of 
futuree legal obligations by Order in Council or Regulations. Section 2 (2) deals 
withh the enactment of subordinate legislation to put into effect Community 
obligationss which so require. It also provides for the enactment of subordinate 
legislationn for the enjoyment of Community rights. A clause such as section 
22 (2) which confers power to legislate by way of Orders co-extensive with that 
off  Parliament, in so far as Ministers may by subordinate legislation amend or 
repeall  existing primary legislation, is known as a 'Henry VII I clause'. Such a 
"Henryy VII I clause" is not specific to the ECA26. However, the increased sphere 
off  influence and growth of the power of the Executive at Parliament's expense 
constitutedd the biggest impact on internal constitutional arrangements follow-
ingg Accession*7. This is particularly so if one considers the volume of Commu-
nityy legislation which requires implementation. The fact that section 2 (2) is a 
veryy wide power with profound constitutional implications is further evidenced 
byy the undertakings on its use given in Parliament when the ECA was enacted. 
Undertakingss were given to the effect that section 2(2) would be used only 
ass a last resort and that priority would be given to existing domestic powers. 
Thee reason for this is that the use of section 2(2) can circumvent restrictions 
containedd in domestic powers such as a requirement for consultation or the use 
off  affirmative procedure28. 

Thee fact that section 2 (2) is available to make subordinate legislation does 
nott mean that recourse to primary legislation is no longer possible to give effect 
too Community obligations. In fact, recourse to primary legislation is necessary 
whenn the implementation of Community obligations involves making use of 
powerss which would not be compatible with the restrictions imposed by Sched-
ulee 2 of the ECA. There are occasions where Community law is implemented by 
Actss of Parliament and even now in the devolution settlement context by Act of 
thee Scottish Parliament29. Regardless, it is arguable that recourse to subordinate 
legislationn is actually the normal route given that Community legislation should 
bee considered as the enabling legislation. Furthermore, at a presentational level 
itt is difficult to introduce an Act of Parliament, but at the same time alert parlia-
mentarianss that their capacity to make amendments is severely constrained. 
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Thee opposite argument is that, when Community law does leave an appreciable 
marginn of discretion to the Member States, then it would seem logical, and even 
desirablee - particularly when such Community obligation has been adopted 
followingg mere consultation of the European Parliament, that this Community 
obligationn be implemented through the introduction of primary legislation. That 
way,, the use of the discretion left by the Community instrument can be subject 
too close scrutiny which the subordinate legislation route does not readily afford. 
Thiss might contribute to making Community legislation more legitimate and 
democratic. . 

Itt has been argued that one of the obligations which should be included 
withinn the scope of section 2 (2) is the obligation under Article 10 EC "to 
facilitatee the achievement of Community's tasks"30. It is not certain this inter-
pretationn would still be put forward today. Whether or not one agrees about 
thiss proposed interpretation of the scope of section 2 (2), it is clear that given 
thee ambit of what may fall in the Community sphere, the powers conferred by 
sectionn 2 (2) are very wide, in spite of the limits set out in Schedule 2 of the Act 
onn what can be the subject of such subordinate legislation31. 

2.3.2.11 Problems with section 2 (2) 

Ass stated above, the implementation of Community obligations can - subject to 
specificc exceptions - be done through statutory instruments - and the enabling 
powerr to make these instruments is section 2 (2) of the ECA. The powers given 
underr this section are very broad and may be further extended if a broad inter-
pretationn is given to "matters related to a Community obligation or right". For 
sectionn 2 (2) to be used validly as an enabling power to make a statutory instru-
ment,, there must be a link and/or connection and/or relation between matters 
coveredd by the Community obligation and the matters covered by the statutory 
instrumentss purporting to implement that Community obligation. 

Whatt then happens if recourse is made to section 2 (2) to make Regula-
tionss to cover matters which only have a loose connection with matters which a 
Communityy instrument intends to regulate? Or put another way, are there any 
effectivee checks on recourse to section 2 (2) as an enabling power? Thus, where 
aa Directive lays down minimum provisions, is it appropriate to use section 2 
(2)) of the ECA as an enabling power to make regulations which go beyond the 
requirementss laid down in the Directive? These are not mere academic ques-
tionss for there is evidence that recourse to section 2 {2) is made in a variety of 
casess where only a strenuous link with a particular Community instrument 
exists,, and with some real consequences since ultimately Ministers have the 
powerr by virtue of section 2 (2) to amend primary legislation. The High Court 
hadd to provide an interpretation of "relates" in R v. Secretary Of State for Trade 
andand Industry ex parte Unison*2 and considered that the word "relate" included 
alll  obligations which even though not required by Community law were not 
"distinct,, separate or divorced from it". There is also the further guarantee 

52 2 



CHAPTERR 2 AREE UK COURTS UK COURTS OR COMMUNIT Y COURTS? 

that,, as a matter of Community law, any additional conditions not required by 
Communityy law, but merely authorised by the parent Community instrument 
mustt of course be compatible with the Treaty, a requirement upheld by the High 
Courtt in R v. MAFF ex parte NFIP\ 

Anotherr issue related to section 2 (2) which is worthy of note is whether this 
sectionn provides an appropriate power for the introduction of UK Regulations 
designedd to implement a Community directive where the deadline for imple-
mentationn of this particular instrument has not yet expired, and whether it is 
possiblee to prevent the introduction of such subordinate legislation by bringing 
aa challenge to the validity of the Directive. 

2.3.2.2.Argumentss based on section 2 {2) 

Thee fact that the majority of Community obligations which require implementa-
tionn are being given effect through powers under section 2 (2) has on occasion 
meantt that the UK courts have had to consider whether Community law itself 
wouldd place limits on the powers of the UK Ministers to make the required 
subordinatee instruments. Arguments based on section 2 (2) were used on at 
leastt the following occasions. In Duddridge™, in an application for judicial review 
off  the decision of the Secretary of State for Trade and Industry declining to 
issuee regulations restricting the electro magnetic fields from electric cables, an 
unsuccessfull  argument was attempted to the effect that the Secretary of State 
had,, by virtue of section 2(2), an obligation under European Community law to 
applyy the precautionary principle and to interpret his statutory powers and duty 
soo as to accord with Community law, namely Article 174 EC. In the EOC case, 
thee applicants sought, inter alia, an order of mandamus to compel the Secretary 
off  State to exercise his powers under section 2(2) in order to rectify the breaches 
off  Community law contained in the Employment Protection (Consolidation) Act 
1978. . 

Theree have also recently been challenge to legislation adopted under section 
2(2),, notably on the ground that this section was only to be used to effect minor 
changes.. Such arguments have been resisted. Indeed, the conferment of such 
aa power and its use is nott really so objectionable on constitutional grounds. 
Indeed,, if such clauses are indeed "giving the executive what normally belongs 
too the legislature"35, it is the legislature which decided to give the executive this 
power.. It has also been suggested that Parliament could also if it wanted protect 
Actss from such a clause by stipulating when it passes them that they are not to 
bee touched by this Henry VII I power. 

2.3.33 Primacy just a rule of construction? 

Thee principle of Parliamentary Sovereignty in principle applies to the EC A as 
welll  as any other statutes, since technically, no hierarchy of law exists'6. 
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Thee EC A was carefully drafted so as to fit  in with the theory of parliamentary 
sovereignty.. It did not purport to affect the legislative competence of Parliament. 
Itt merely controlled the consequences of legislative activity by creating a duty 
off  construction for courts. The Act denies effectiveness to legislation in conflict 
withh Community obligations. By virtue of section 2(4): 

".... any such provision (of any such extent) as might be made by Act of Parlia-
ment,ment, AND ANY ENACTMENT PASSED OR TO BE PASSED, other than one contained in 
thisthis Part of the Act, shall be construed and have effect subject to the foregoing provi-
sionssions of this section." (emphasis added) 

Inn this section, Primacy is reduced to a matter of statutory interpretation. In this 
way,, parliamentary sovereignty is said to be respected for the adoption by UK 
courtss of canons of interpretation which at times may depart from the tradi-
tionall  orthodoxy but which is in fact authorised by the ECA . 

"In"In  construing our statute, we are entitled to look to the Treaty as an aid to 
itsits construction; but not only as an aid but as an OVERRIDING FORCE. If on close 
investigationinvestigation it should appear that our legislation is deficient or is inconsistent with 
CommunityCommunity law by some oversight of our draughtsmen then it is our bounden duty to 
givegive priority to Community law. Such is the result ofs.2(i) and s.2(4) of the Euro-
peanpean Communities Act 1972".37 

Thee courts have to presume that any inconsistency with Community law 
containedd in a British statute was unintended and accidental. As a result, when 
overridingg the domestic provision, they are doing no more than fulfillin g Parlia-
ment'ss real and genuine intention - to comply with Community law. 

Fromm a Community perspective, dressing up primacy as a rule of construc-
tionn pays lip service to the doctrine. This is because the solution to a possible 
conflictt of norms rests on a comparison of the substance of a Community rule 
withh the substance of a national rule. Yet, the substance of a Community rule is 
nott a matter for national judges. 

Thee proper legal response to a conflict between a statute and the require-
mentss of Community law is not to consider whether the later national legislation 
iss inconsistent with the earlier Community rule, rather it is to consider whether 
itit  repeals or amends the statute by virtue of which the Community rule was 
transposedd into UK law. Hence, the crucial question is whether the later legisla-
tion,, in conflict with Community law, purports to amend or repeal the ECA. 
Thiss approach was adopted by Lawton L.J. in Macarthys v. Smith*: 

"Parliament's"Parliament's recognition of European Community Law and of the jurisdiction 
ofof the Court by one enactment can be withdrawn by another. There is nothing in the 
EqualEqual Pay Act 1970 as amended by the Sex Discrimination Act 1975 to indicate that 

54 4 



CHAPTERR 2 AREE UK COURTS UK COURTS OR COMMUNIT Y COURTS? 

ParliamentParliament intended to amend the European Communities Act 1972 or to limit its 
application". application". 

Inn this way, judges are in effect accepting that the ECA is nott an ordinary stat-
ute19,, for it cannot be repealed but by 'intentional and express repudiation'. It is 
off  course always possible for the UK to enact legislation purporting to repeal the 
ECA,, but this repudiation would mean that the UK no longer intends to remain 
inn the Union. 

Thee question of the effect of a purported express departure from Commu-
nityy law remains to be addressed, and may never be addressed. As time passes, 
thee argument grows ever stronger that, the longer the United Kingdom remains 
aa Member of the European Union and honours its obligations as a Member 
State,, the likelier it is that the United Kingdom courts wil l insistt that partial 
compliancee with Community law, even if ordained expressly by statute, is not 
legallyy possible. In this context, it is worth mentioning that as far as Acts of 
thee Scottish Parliament are concerned, all of this is entirely academic anyway: 
thee Scotland Act provides that Scottish legislation incompatible with EC law 
iss outwith the competence of the SP. Accordingly it shall have no legal effect. 
Ironicallyy this also means that the Scotland Act constitutes another category 
off  superior statutes, since whatever a UK statute may say the devolved institu-
tionss cannot do anything incompatible with Community law. In other words, 
Communityy law has a superior status in Scotland that an Act of the Westminster 
Parliament,, since even if an Act of Parliament required that a particular course 
off  action be taken, if such a course of action was incompatible with Community 
law,, it could not be taken. 

2.3.44 Trie EC J as the UK supreme court? 

Sectionn 3(1) of the ECA provides that: 

"for"for  the purposes of all legal proceedings any question as to the meaning or 
effecteffect of any of the Treaties, or as to the validity, meaning or effect of any community 
instrument,instrument, shall be treated as a question of law (and if not referred to the European 
Court),Court), BE FOR DETERMINATIO N AS SUCH I N ACCORDANCE WIT H TH E PRINCIPLE S 

LAI DD DOWN BY AND ANY RELEVAN T DECISION OF THE EUROPEAN COURT OR ANY 

COURTT ATTACHE D THERETO. " 

Parliamentt thus instructed judges that they must accept Community law, 
nott only on the terms it is made40, but as interpreted by the ECJ. Parliament 
informedd judges that the limits of what they can do are determined by the ECJ. 
Suchh a provision may not appear surprising in a legal system where case law is 
suchh a prominent source of law. It might also have been necessary in the light 
off  the theory of precedent. Still, it remains a central provision, and one which 
goess further than any other national incorporating provision, for UK courts are 
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boundd by the Treaty, the legislation made under it, and also by the judge-made 
law. . 

Sectionn 3 {1) is also, interestingly, a section which contradicts the others. 
Byy giving the European Court case law the status of a formal source of law, it 
acknowledgess the specific nature of Community law which precisely rejects 
thee need for incorporation, and treats national arrangements for the incorpora-
tionn of treaties as irrelevant. For the EC J, direct effect and primacy mean that 
Communityy law penetrates the national legal order and becomes the highest 
normm in the national legal order without any need for incorporating legislation, 
ass Community law is nott dependent on national law. 

Anotherr significant aspect of section 3 (1) is that it goes well beyond any of 
thee duties created for the courts under the Human Rights Act 1998 (hereafter 
thee HRA)41. Indeed there is no scope for developing an isolated UK based juris-
prudencee on Community law, whereas there is such scope in relation to Conven-
tionn Rights42. An illustration of the approach taken to the construction of section 
22 of the HRA is provided by Alconburry^. Lord Slynn indicated that 

"in"in  the absence of some special circumstances it seems to me that the court should 
followfollow any clear and constant jurisprudence of the European Court of Human Rights' 

Lordd Hoffman gave some clear indication as to what the special circumstances 
mightt be: 

"THEE HOUSE IS NOT BOUND BYTHE DECISIONS OF THE EUROPEAN COURT [the 

StrasbourgStrasbourg Court] and if I thought they compelled a conclusion fundamentally at 
oddsodds with the distribution of powers under the British Constitution, I would have 
considerableconsiderable doubt as to whether they should be followed." 

Anotherr key issue for UK courts is what falls to be regarded as "enforceable 
Communityy rights'. At present, the concept seems to be limited to situations 
wheree the Community right is embodied in terms which can be construed as 
havingg direct effect. Neverthelss, it is not for UK courts to supply their own 
definitionn of the term 'enforceable Community rights'. It is suggested that 
sectionn 3 (1) of the ECA requires that all Community law which can be enforced, 
byy whatever means, has to be enforced. In other words, whenever, as a matter 
off  Community law, national judicial intervention is required, UK courts are 
instructed,, by virtue of section 3(1), to intervene to give full effect to Community 
laww or safeguard effectively the Community rights which Community law has 
createdd for the benefit of individuals. National legislation may be necessary to 
enablee the courts as a matter of national law to recognise the Community rules, 
yett the substantive content of the rules and the different ways in which Commu-
nityy rules can be made available and enforced in the UK is entirely a matter of 
Communityy law. Community law is not created by national legislation. In the 
wordss of Sir Geoffrey Howe, Community law takes effect by virtue of an Act of 
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Parliament,, but not 'as if enacted thereby'44. It may be that in Factortame, given 
thatt the protection was sought in relation to merely putative Community rights 
thee granting of interim relief was based on section 3(1) of the ECA rather than 
onn section 2(4)". The relationship between section 2 (4) and section 3 (1) wil l be 
exploredd further below. 

2.44 Judicial review of primar y UK legislation 

Thee most widely publicised judicial consideration of the meaning and breadth of 
thee ECA was provided in the speech of Lord Bridge in Factortame: 

"...Under"...Under the terms of the ECA it has always been clear that it was the duty of a 
UKUK court, when delivering final judgment, to override any rule of national law found 
toto be in conflict with any directly enforceable rule of Community law."46 

2.4.11 Parliament must obey Community law 

Inn Factortame a challenge to the validity of the Merchant Shipping Act 1988 
wass mounted. This Act laid down a number of restrictions to the registration of 
fishingfishing vessels, as another attempt47 to curb 'quota hopping', i.e. to stop Span-
ishh vessels registered as British vessels to fish against the British quota. The 
significantt question raised by the case was that of the status to be accorded to an 
Actt of Parliament until a decision is made on its validity. The Court of Appeal, 
andd initially the House of Lords, had come to the conclusion that under the UK 
constitution,, the UK courts had no power to disapply or suspend Acts of Parlia-
ment;; further that there was no constitutional authority conferring upon any 
courtt such a power. Nonetheless, the House of Lords was prepared to inquire 
whether,, as a matter of Community law, the UK courts would have jurisdiction 
too grant interim injunction against the Crown, thereby, in this author's view, 
implyingg their willingness to grant such a remedy: "Does Community law either 
obligee the national court to grant interim protection or give the court power to 
grantt such interim protection?" 

Thee EC J dealt with the question as if there was a rule of English law which 
preventedd a court from exercising such jurisdiction and held that: 

"a"a national court which in a case before it considers that the sole obstacle which 
precludesprecludes it from granting interim relief is a rule of national law must set aside that 
rule." rule." 
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2.4.22 The authority to give effect to Community law comes from Com-
munityy law 

Fromm the ECJ perspective, Factortame was just another case where the full 
requirementss of primacy were being tested. The ruling fully conforms with the 
logicc pursued by the ECJ. Accordingly some criticisms of the case appear based 
onn a misconception of the ECJ approach to primacy. The ECJ was criticised 
forr dealing with the question in negative terms, as if there was a rule which 
preventedd a court from granting interim relief, when in truth there was no such 
rule.. In so doing, the ECJ had bypassed the real issue, namely the absence of any 
constitutionall  authority conferring upon a UK court a power of such a nature. 
Thee question the ECJ allegedly refused to answer was whether the authority 
camee from Community law. However, the ECJ did address this very issue right 
att the outset48. The ECJ perspective has always been that Community law takes 
effectt in the national legal orders without reference to national law. This neces-
sarilyy implies that the authority to give effect to Community rules comes from 
Communityy law. 

2.4.33 The wider ramifications of Factortame 

FactortameFactortame has wider ramifications inasmuch as since any court in the UK may 
bee called upon to protect Community rights, any court in the UK can suspend 
thee application of an Act of Parliament to protect putative rights in Community 
law.. From a UK perspective, parliamentary sovereignty is said not be questioned, 
forr Parliament itself instructed the courts to follow the logic of supremacy.̂ 

Inn EOC, the UK courts further explored what recognition of the primacy 
off  Community law entails. They accepted that the UK courts were competent 
too hear applications of judicial review of primary UK legislation, and make 
declarationss of incompatibility of UK Acts with the Community superior norm. 
Inn FOC, the Equal Opportunities Commission challenged provisions of the 
Employmentt Protection (Consolidation) Act 1978 which governed the right to 
compensationn for unfair dismissal and the right to statutory redundancy pay on 
thee basis that it violated Article 141 EC and the Equal Treatment Directive. The 
casee raised the central issue of national judicial competence as the Secretary 
off  State had argued that EC law generated only private rights before national 
courts.. Accordingly only persons enjoying directly effective rights could bring 
ann action to disapply national legislation, and a declaration that a Member State 
wass in breach of its Community obligations could only be secured through the 
machineryy provided for under the EC Treaty, namely Articles 226 or 227 EO°. 
Thee House of Lords did not agree. Instead the House of Lords accepted that UK 
courtss had new powers of legislative review, which empowered them directly. 
Thee expansion of the public law remedies of judicial review has continued 
unabatedd since. 
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2.55 "A n irreversibl e transfer" 51 

Sovereigntyy of Parliament can be defined as the absence of any legal restraint 
uponn the legislative power of Parliament. In the UK context, it has been shown 
thatt Parliament has never been competent to legislate upon any subject matter; 
thatt Parliament was not born free52, and that "the legislative history of the Brit-
ishh Isles is one of transfers and one of delegation"53. 

Conversely,, absence of legal restraint also implies that, once Parliament has 
legislated,, no court or other body has the power to review the validity of legisla-
tion.. In this respect, belonging to the Community means accepting the exist-
encee of a higher norm against which to measure the compatibility of national 
legislation,, and as has been argued above, all British judges - whatever their 
hierarchicall  position in the UK judiciary are, as a matter of Community law, 
empoweredd to do just that. The House of Lords has accepted that there was no 
constitutionall  bar to an application before the UK courts directly seeking judi-
ciall  review of primary legislation alleged to be in breach of Community law5*. 

2.5.11 The UK Parliament is no longer the sole legislator 

Furthermore,, the enactment of legislation binding within the UK is no longer 
thee sole concern of the UK Parliament. The UK's accession resulted in some 
transferss of sovereignty to the Community. As was quickly acknowledged, 
approximationn of laws by directives "causes an irreversible removal of legislative 
powerr from the United Kingdom Parliament... A Member State no longer has 
thee powers it has transferred to the Community, including the power to affect 
individualss in certain areas of law"55. In the early Eighties, it was already possible 
too say that 

"the"the stage has now been reached where the current legal and political reality is 
thatthat there has been a transfer of powers to the Communities.... Whilst the political 
realityreality remains membership of the Community, such powers are unlikely in practice to 
bebe recovered, and at least to that extent the transfer can be regarded as irreversible"56. 

2.5.22 Identifying the boundaries of Parliamentary sovereignty 

Whetherr the UK Parliament intended to refrain from exercising its own legisla-
tivee powers rather than transfer its own powers in the area in which Community 
legislativee powers operate seems immaterial, although the argument occa-
sionallyy resurfaces57. The true debate nowadays focuses not on the existence 
off  a transfer, but on its scope. The reality in the Community is that transfer 
appearss to be a continuous process whose precise scope alters as the Communi-
tiess develop. Further, the Member States, in spite of their attempts, have littl e 
successs in controlling the expansion of Community competences. For some 
Memberr States, the problem is no longer arguing about whether sovereignty 
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iss limited or transferred in the area of Community competences. Rather, the 
problemm is how effectively to limit - if not curtail - the expansion of Commu-
nityy competences. This debate, in turn, poses real problems for judges. British 
judgess must be confident that the expansion of Community competence is 
acceptablee within the British Constitution; quite a different thing from accept-
ingg that, in the spheres where it applies, Community law is supreme. 

Statutess owe their legal force in the final analysis to judicial recognition, and 
thee EC A is no different in this respect. Judicial recognition of the EC A rests on 
thee judges' belief that Parliament and the British people have chosen to join a 
supranationall  entity understanding and accepting the legal and political conse-
quencess of such membership. 

"British"British judges sit to administer the British Constitution, they cannot give 
unconditionalunconditional allegiance to the Community as a superior source of law unless they 
areare confident that this is compatible with British constitutional commitment. As 
EuropeanEuropean integration deepens, there are more and more radical transfers of legal 
authority.authority. For all practical purposes, the Sovereignty of Parliament is curtailed by 
continuedcontinued membership. It is not merely the consequence of a rule of construction. 
FACTORTAMEE represents a rational attempt to explore the boundaries of legislative 
sovereigntysovereignty within the contemporary constitution- even if the decision is presented 
inin largely technical terms with little serious attempts to articulate the constitutional 
considerationsconsiderations at stake."58 

Identifyingg the boundaries of Parliament, legislative sovereignty becomes tanta-
mountt to delimiting the proper scope of application of Community law. Such 
ann issue has recently been the object of some debate in the context of the use of 
generall  principles of law in judicial review proceedings59. It is an issue which 
deservess special consideration in so far as it places the unconditional acceptance 
off  supremacy made in Factortame under a rather novel form of constraint. Like 
thee German and Danish Constitutional courts the acceptance of Community 
laww is subordinated to Community law remaining between boundaries which 
aree to be policed by the UK courts. Laws LJ held that 

"the"the duty to obey the Treaty is to be sharply distinguished from law which is 
mademade by a court of limited jurisdiction, such as the Court of Justice. The legitimacy 
ofof that law depends upon its being elaborated by the Court within the confines of the 
powerpower with which it is already endowed. [...]  Although (by virtue ultimately of the 
ECA)ECA) its decisions are as a matter of English law supreme, its supremacy runs only 
withinwithin its appointed limits".60 
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2.66 General Principles of Law and the UK courts 

Essentiallyy the general principles of law (hereafter "the GPL") applied in the 
Communityy legal order cannot be used to assess the lawfulness of national legis-
lationn which lies outside Community law. Domestic legislation may be assessed 
onn the basis of the GPL in two sets of circumstances: first, where the national 
legislationn implements Community rules; secondly, but more indirectly, where a 
Treatyy provision derogating from the principle of freedom of movement is relied 
uponn by a Member State in order to justify a restriction of freedom of movement 
stemmingg from that Member State's legislation. In such cases the ECJ uses the 
fundamentall  rights in order to give a restrictive or extensive interpretation of the 
derogationss laid down in the Treaty6'. 

Itt is important to bear in mind that, until the entry into force of the HRA62, 
thee main method of incorporating human rights arguments within an action 
off  judicial review was by reference to the general principles of law as a source of 
Communityy law. With the entry into force of the HRA, arguments based on the 
GPLL have decreased significantly, certainly in Scotland there has not been one 
singlee devolution issue based on Community law. 

Applicationn of the GPL by the UK courts has been inconsistent. Sometimes 
UKK courts have applied them; on occasion they have refused to do so. This is to 
bee expected as the judiciary displays varying degree of inclination to be involved 
inn what often amounts to an adjudication of policy issues, yet as wil l be shown, 
thiss rationale does not really appear to be applicable in all circumstances where 
UKK courts have been faced with arguments involving the application of the GPL. 

2.6.11 The reach of Community law. 

Thee first objection to reference to GPL before the UK courts is that such 
matterss are entirely domestic, to be solved by reference to national law alone. In 
HambleHamble6i6i,, the objection was vigorously rejected, as "unreal", but it was found 
validd in First City Trading. Then again, given the factual background of both 
cases,, the connection with Community law should have been approached in a 
comparablee fashion. 

RambleRamble concerned a change6' instituted by the British Government in the 
licensingg regime relating to the conditions under which fishing for pressure 
stockss was to be permitted, within the context of the Community fisheries 
policy.. Under the new regime, some fishermen would not qualify for a licence. 
Somee of these fishermen made an application for declaratory and prerogative 
relieff  to secure a licence entitling their vessel, Nellie, to fish by beam trawl for 
pressuree stocks in the North Sea. They argued they had a legitimate expecta-
tionn that any change in the licensing policy would not be such as to frustrate the 
completionn of the process of licence aggregation. 

Inn First City Trading, an application for judicial review of the Beef Stocks 
Transferr Scheme was brought by six meat exporters. Following the Commission 
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decisionn banning exports of British beef, the beef industry suffered consider-
ablee loss. The UK government introduced a scheme for emergency financial aid 
too the slaughtering industry. The scheme was open only to those who operated 
theirr own slaughterhouses, or cutting plants, whether or not they were also beef 
exporters.. The legality of the scheme was challenged as violating a fundamental 
principlee of Community law, that of equality, or non-discrimination. 

Soo while the facts were relatively similar, diametrically opposed decisions 
weree reached as to the ambit of Community law. 

Inn Hatnble the High Court considered that: 

"although"although the exercise is the formulation of policy within a discretion conferred 
entirelyentirely by domestic legislation; the purpose oflegislation and policy alike is to permit 
thethe UK, under the principle of subsidiarity, to exercise its powers for the purposes of 
implementingimplementing the common fisheries policy of the European Community." 

Sedleyy LJ further remarked that, if each Member State carried out its part of this 
jointt exercise in accordance with its own domestic law, a major objective of the 
policyy would be frustrated. The availability of eventual recourse to the EC J from 
andd against all Member States in relation to the carrying out of the common 
agriculturall  policy confirmed that domestic courts had to have full regard to the 
casee law of the EC J. 

Byy contrast, in First City Trading, Laws LJ questioned the precise status of 
generall  principles of law given that they were not provided for under the Treaty, 
butt had been developed by the ECJ: 

"it"it  is by no means self-evident that their contextual scope must be the same as 
thatthat of Treaty provisions relating to discrimination or equal treatment - statute law 
takingtaking effect according to their own, express terms". 

Thiss approach is in direct contradiction to that of the EC}. The ECJ never deter-
minedd the boundaries of Community law differently according to the nature 
off  the Community rules involved66. Rather, on numerous occasions67, it held 
thatt the various references to non-discrimination throughout the Treaty or the 
secondaryy legislation were simply the expression, in the relevant fields, of the 
principlee of equality, one of the fundamental principles of Community law. 

Lawss LJ further declared that: 

"it"it  is of the first importance to notice that falling within the scope of the Treaty 
isis by no means the same thing as acting under powers or duties conferred or imposed 
byby Community law- such as giving effect to a Directive. ...The power of the Court of 
Justice,Justice, as it seems to me, to apply (whether on an Article ïyy reference or otherwise) 
principlesprinciples of public law which it had itself evolved cannot be deployed in a case where 
thethe measure in question, taken by a Member State, is not a function of Community 
lawlaw at all.[...]  There is no legal space for the application of the general principles of 
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lawlaw to any measure or decision taken otherwise than in pursuance of Treaty rights 
oror obligations. No court can expand the Treaty provisions. The position is altogether 
differentdifferent where a measure is adopted PURSUANT to Community law; this is the second 
situation.situation. Then, the internal law of the Court of Justice applies." 

Inn this instance, although the applicants relied on a Regulation by virtue of 
whichh support was given to the British beef market in the wake of the ban, and 
pointedd out that the Scheme had been notified as a State aid, the interdepend-
encee of the Scheme with the Community regime was not recognised. The 
schemee was neither authorised nor required by Community law, hence, the 
principlee of equal treatment - through whatever medium68 - could not be relied 
upon. . 

Thee High Court decision in First City Trading*9 was that a Community 
contextt was not sufficient for the application of the general or fundamental prin-
cipless of law identified by the EC J. 

"Although"Although I am being asked to apply the principle of equal treatment as a domes-
tictic judge, I must decide whether to do so having regard to the lawful confines of the 
powerpower of the Court of Justice70" 

weree also applied in Lunn Poly71. In that case, differential rates of insurance 
premiumm tax were challenged as violating thee general principles of non-
discriminationn and proportionality. The Divisional Court held that application 
off  these principles to insurance premium tax would involve a wholly unwar-
rantedranted encroachment on the sovereign powers of the UK. First, it was clear that 
underr the terms of Article 93 EC, the Member States had yielded sovereignty 
onlyonly to the extent that harmonisation of legislation concerning turnover taxes, 
excisee duties and other forms of indirect taxation had been imposed, and Article 
333 of the Sixth Directive implicitly recognised the continuing sovereignty of 
Memberr States. Accordingly, Parliament was not purporting to act within the 
scopee of a Community enabling provision in introducing insurance premium 
tax.. Secondly, while the ECJ had identified general or fundamental principles, 
suchh as non-discrimination and proportionality, "principles not wholly apparent 
fromm a perusal of the Treaty", the ECJ was a court of limited jurisdiction. Where 
actionn taken under domestic law, fell within the scope of the Treaty's application, 
thenn the ECJ could require that the Treaty be adhered to, but no more. But since 
thesee principles are elaborated by the ECJ rather than included in the Treaty, 
theree was no legal space for their application to any measure taken otherwise 
thann in pursuance of Treaty rights or obligations. 

2.6.22 The boundaries of judicial authority 

Evenn when national judges are prepared to recognise that a particular situation 
fallss within the ambit of Community law, some other issues may arise. The 
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applicationn of the GPL requires national judges to make difficult choices, and 
too take on board roles and responsibilities they might not be ready or willin g to 
discharge.. Laws LJ in First City Trading, considering the principle of equality, 
insistedd on the need to travel within the boundaries of proper judicial authority: 

"there"there must remain a difference between the approach of the court in arriving at 
aa judicial decision on the question in whether a measure is objectively justified, and 
thatthat of the primary decision-maker himself in deciding upon the measure in the first 
place.[...]Theplace.[...]The decision-makers enjoy a political authority and carry a political respon-
sibility,sibility, with which the courts are not endowed?3". 

Besides,, applying the GPL can, on occasion, become an exercise in comparative 
law,, and national courts may prefer to rely on national standards or refer to their 
ownn domestic experience to construe the meaning of a specific general principle 
andd apply it. By contrast, from a Community perspective identifying the mean-
ingg of GPL by comparing them to national law should be avoided, otherwise they 
mayy get affected (or infected) by national references, and the uniform applica-
tionn of Community law might thus well be compromised. In other words, the 
principlee of autonomy of Community law would appear to require that defining 
thee meaning of the different GPL should be entrusted to the EC ƒ rather than 
leftt to the ECJ. Still it hardly seems possible to iron out different understand-
ings,, assumptions and perceptions about the nature and function of public law 
throughoutt the Community. More importantly, such an exercise is also not 
desirablee given the need to respect the principle of subsidiarity. 

2.6.2.11 When applying the principle of legitimate expectation 

Inn Hamble, the High Court was prepared to consider fully the case law of the 
ECJJ on legitimate expectation, and to quote the doctrine7': 

"for"for  the principle of the protection of legitimate expectations to be applicable, an 
objectiveobjective basis must exist for this principle in the shape of an EXPECTATION which is 
WORTH YY OF PROTECTION . Because of the BROAD FREEDOM OF ACTIO N ENJOYED BY 

THEE LEGISLATURE, the mere existence of a legal rule is not normally a suitable basis 
forfor a legitimate expectation which must be taken into account. Adequate grounds 
forfor a solid expectation can be provided on the one hand by the fact of having entered 
intointo certain obligations towards the authorities, or on the other hand by a course of 
conductconduct on the part of the authorities giving rise to specific expectations - which in 
certaincertain circumstances may arise out of a commitment entered into by the authorities." 

Sedleyy LJ held that the 

"legal"legal alchemy which gives an expectation sufficient legitimacy to secure enforce-
mentment in public law is the obligation to exercise powers fairly which permits expecta-
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tionstions to be counterposed to policy change, not necessarily in order to thwart it but - as 
inin the present case - in order to seek a proper exception to the policy. While policy 
isis for the policy-maker alone, the fairness of his or her decision not to accommodate 
reasonablereasonable expectations which the policy will  thwart remains the court's concern (as 
ofof course does the lawfulness of the policy). [...]  It is the court's task to recognise the 
constitutionalconstitutional importance of ministerial freedom to formulate and to reformulate 
policy;policy; but it is equally the court's duty to protect the interests of those individuals 
whosewhose expectation of different treatment has a legitimacy which in fairness outtops 
thethe policy choice which threatens to frustrate it.[...]  Legitimacy was a function of 
expectationsexpectations induced by government and of policy considerations which militated 
againstagainst their fulfilment. The balance in the first instance was for the policy-maker to 
strike;strike; but if the outcome was challenged by judicial review, the court's criterion was 
notnot the bare rationality of the policy-maker's conclusion and its task was not only to 
recogniserecognise the constitutional importance of ministerial freedom to formulate and to 
reformulatereformulate policy, but also to protect the interests of those individuals whose expecta-
tionstions of different treatment had a legitimacy which in fairness outweighed the policy 
choicechoice which threatened to frustrate it." 

Inn the circumstances, it was not found unfair, in the light of the government's 
legitimatee policy imperatives and objectives, to exclude from the policy's transi-
tionall  provisions enterprises in the position of the applicant. In view of that, the 
principlee of legitimate expectation was found not to have been breached. 

2.6.2.22 When applying the principle of proportionality 

Lawss LJ highlighted differences and similarities between Wednesbury and 
Europeann review. 

"In"In  the former case the legal limits lie further back.[...] The limits of domestic 
reviewreview are not, as the law presently stands, constrained by the doctrine of propor-
tionality.tionality. The European rule requires the decision-maker to provide a fully reasoned 
case.case. The Court will  test the solution arrived at, and pass it only if substantial factual 
considerationsconsiderations are put forward in its justification: considerations which are relevant, 
reasonable,reasonable, and proportionate to the aim in view. But the Court is not concerned 
toto agree or disagree with the decision. WEDNESBURY and European review are 
differentdifferent models - one looser, one tighter - of the same juridical concept, which is the 
impositionimposition of compulsory standards on decision-makers so as to secure the repudia-
tiontion of arbitrary power." 

Thiss statement echoes that of Sedley ƒ for whom the real question with legiti-
matee expectation is one of "fairness in public administration". 
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2.6.2.33 When protecting the right to property 

Thee principle of the protection of the right to property and its requirements 
havee been considered by the EC J in a number of cases. Two such cases were 
referencess for preliminary rulings sent by the UK courts74. These cases related 
too circumstances where compensation was sought (i) by tenant farmers at the 
expiryy of their lease where its milk quotas were transferred to the landlord at the 
expiryy of the lease, or (ii) by landlords where tenant producers were able to trans-
ferr their quotas or premiums rights under a common organisation of market. 
Thee EC J confirmed that the general principles of law only came into play in 
connectionn with situations which fell within the scope of Community law. The 
twoo cases' principal interest rests in the fact that the ECJ, like the UK courts, 
seemss to agree that a mere connection with Community issues is not suffi-
cientt to bring a situation within the ambit of Community law. Therefore this 
iss an issue which is likely to generate either a continuing dialogue between the 
nationall  courts and the ECJ so as to identify the reach of Community law, or the 
mappingg by national courts alone as to what they see as the reach of Community 
law. . 

Thee ECJ had to consider whether the principle of the protection of the right 
off  property required Member States to introduce a scheme for payment by a 
landlordd of compensation to an outgoing tenant who had contributed to the 
acquisitionn and increase of the milk quotas where at the expiry of the lease the 
milkk quotas were transferred to the landlord. The ECJ held that the principle of 
thee protection of the right to property did not require compensation to be paid in 
suchh circumstances because advantages allocated under a common market organi-
sationsation cannot be regarded as a right derived from the assets or occupational activity of 
thethe persons concerned so that their transfer or attribution should be accompanied by 
anan obligation to pay compensation. In view of that, the ECJ held that Community 
laww did not require the introduction by Member States of a scheme for payment 
off  compensation by a landlord to an outgoing tenant. 

Conversely,, the ECJ had to consider whether the principle of the protection 
off  the right of property required Member States to introduce a compensation 
mechanismm for the loss suffered by the owners of agricultural land owing to the 
introductionn of a system of premium rights linked to the producers, where the 
premiumm right is transferred by producers who do not own the land on which 
theyy farm. The ECJ confirmed that the principle of the protection of the right to 
propertyy did not require compensation to be paid in such circumstances either. 
Itt repeated that advantages allocated under a common market organisation 
cannott be regarded as a right derived from the assets or occupational activity 
off  the persons concerned so that their transfer or attribution should be accom-
paniedd by an obligation to pay compensation. Community law does not require 
Memberr States to introduce a scheme for payment of compensation by an outgo-
ingg tenant to the landlord, even where the owner of the land has suffered a detri-
mentt by virtue of the transfer by the tenants of the premiums rights. 
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Thee Scottish courts have taken bold steps in their use of the general princi-
pless of law. Booker" concerns an application for judicial review of legislation and 
certainn actings of the Secretary of State for Scotland, following a compulsory 
slaughterr order issued by the Secretary of State in pursuance of EC provisions 
forr the control offish diseases. In this case, the petitioners sought reduction of 
Regulationn 7 of the Diseases of Fish (Control) Regulations 1994 and of a letter 
off  the Secretary of State rejecting a claim for compensation of the loss incurred 
throughh the destruction of their fish stock, the Lord Ordinary granted a declara-
tortor to the effect that 'in failing to provide either by legislative or administrative 
measuress for payment of any compensation where slaughter orders are made 
underr Regulation 7 of the Diseases of Fish (Control) Regulations 1994, the 
respondentt was acting illegally'. The Regulations were considered to fall within 
thee scope of EC law. Accordingly, a national court overseeing their application 
hadd to consider all the rules of EC law, including fundamental rights, in casu 
thatt of respect for freedom of property. Booker raises important issues. In partic-
ular,, can one deduce from general Community law principles for the protec-
tionn of fundamental rights an obligation for the Member States to protect the 
economicc interests of economic agents affected by the national implementation 
off  Community measures? And if so, to what extent, and under what conditions, 
mayy an obligation be inferred from Community law to introduce compensation 
schemes?? At present, the legal consequences of judicial review based on general 
principless of law, for the most part, still need to be worked out. The case was 
underr appeal at the time of writing, and a reference for a preliminary ruling has 
beenn sent to the ECJ76. 

2.77 Conclusion 

Thee fact that Community law prevails over UK law seems nowadays well 
accepted.. In spite of some conflicting messages, the current attitude of the UK 
courtss can be described as globally pro-communautaire. On the other hand, 
thee basis for the rule that Community law prevails is not necessarily that put 
forwardd by the ECJ. This is to say the least rather surprising given that the 
specificc character of Community law has been recognised and further enacted 
inn the EC A. Parliament unmistakably required judges to abide by the require-
mentss of the Community legal order as determined by the ECJ. 

Thee fact that Community law takes effect only by virtue of a UK statute, and 
onn the terms of the statute, renders it vulnerable, as the on-going difficulties 
aboutt the definition of "enforceable Community rights" demonstrate; sometimes 
Britishh judges are simply not prepared to accept that they have duties in rela-
tionn to the whole corpus of Community law and not simply in relation to rights 
whichh cannot be construed as directly effective. 

Thee precise legal status of the GPL, and thus the legitimacy of their applica-
tionn by UK courts has been questioned - an occasion for UK courts, like national 
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courtss in other Member States - to signal that they are not prepared to abandon 
supervisionn over the exercise by the Community institutions of their powers. To 
thiss extent it can be said that GPL seem to be forming a new pocket of resistance 
forr the UK courts77. 

Acceptancee of Community law under the terms of the EC A has other knock-
onn effects as regards the practical implementation of Community law principles 
inn the UK courts. For example, the consistent emphasis on the statutory nature 
off  the gateway for Community law78 explained the characterisation of the breach 
off  the Treaty as a breach of statutory duty79. Compliance with all the require-
mentss of the Community legal order involves recognising direct effect and 
primacyy by giving precedence to directly enforceable rights over inconsistent 
UKK legislation. However it also requires that all judges in the UK ensure the full 
effectt of provisions of Community law and protect all rights which persons enjoy 
underr Community law, including those which cannot be effectuated directly80. 
Thee courts in the UK should therefore be reminded of the full consequences of 
sectionn 3(1). 

Itt is also important at this stage to emphasise that the doctrine of the unlim-
itedd legislative competence of Acts of Parliament is not what it once was. This 
iss not only due to the assaults of Community law. There have been a number 
off  developments on the home front, principally the enactment of the Human 
Rightss Act 1998 and devolution of legislative power from Westminster to the 
Scottishh Parliament and other devolved administrations which have triggered 
aa re-assessment of the traditional doctrine. Unfettered sovereignty is anyway 
contestedd and regarded as poor yardstick of a modern democracy. Whether or 
nott Community law wil l benefit or suffer from the considerable re-thinking 
off  orthodox constitutional ideas about the supremacy of Acts of the Westmin-
sterr Parliament is however not a question to which a straight answer can yet 
bee provided. One thing that is certain is that membership of the Union has 
ensuredd that issues of legal interpretation are now placed at the centre of the 
politicall  process in the UK. 
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