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CHAPTERR 3 ASCERTAINING THE SUBSTANCE OF COMMUNITY RIGHTS 

"Sitting"Sitting as a judge in a national court, asked to decide questions of Community 
law,law, I am very conscious of the advantages enjoyed by the Court of Justice. It has a 
panoramicpanoramic view of the Community and of its institutions, a detailed knowledge of 
thethe Treaties and of much subordinate legislation made under them, and an intimate 
familiarityfamiliarity with the functioning of the Community market which no national judge 
denieddenied the collective experience of the Court of Justice could hope to achieve. ...where 
comparisoncomparison falls to be made between Community texts in different languages, all 
textstexts being equally authentic, the multinational court is equipped to carry out the 
tasktask in a way that no national judge whatever his linguistic skills could rival....the 
choicechoice between alternative submissions may turn not on purely legal considera-
tions,tions, but on a broader view of what the orderly development of the Community may 
require"* require"* 

"I"I  do not consider that it is appropriate, or indeed possible, for the Court to 
continuecontinue to respond fully to all references which, through the creativity of lawyers and 
judges,judges, are couched in terms of interpretation, even though the reference might in a 
particularparticular case be better characterised as concerning the application of the law rather 
thanthan its interpretation.... the only appropriate solution is a greater measure of self-
restraintrestraint on the part of both national courts and this Court."2 

Ascertainingg the substance of Community rights 

Thiss chapter discusses the role of Article 234 EC in the enforcement of Community 
law.. The respective roles of EC J and of the referring court, and practice in the 
UKK courts wil l also be considered. 

3.11 A step in the domestic proceedings 

UKK courts have shown willingness to adapt to Community methods of interpre-
tation3,, yet, like other national courts, they have in applying Community law, 
inevitablyy encountered problems concerning its interpretation and validity4. 

Thee reference procedure enables a national court or tribunal, when 
confrontedd with questions about the meaning of a provision of Community 
laww or questions relating to Community requirements concerning the effective 
protectionn of Community rights, to stay its own proceedings and refer these 
questionss to the ECJ in order to obtain an authoritative ruling on the law to be 
appliedd or on how to apply it. The reference is an intermediate step in proceed-
ingss which begin and end in the national court. Accordingly, the success of the 
proceduree depends primarily on national courts. 

Thee procedure is based on a distinct separation of functions between 
nationall  courts on the one hand, and the ECJ on the other. It does not give the 
ECJJ jurisdiction to take cognisance of the facts of the case, or to criticise the 
reasonss for reference5; its jurisdiction is limited to the interpretation of the 
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ruless of Community law. The facts and the relevant rules of national law must 
bee established by the referring court which wil l decide the case by applying, to 
thee extent necessary, the interpretation of the relevant rules of Community law 
providedd by the EC J. In practice, this clear division of roles is difficult to observe. 

Ann illustration of the difficulties involved is provided by the case of Arsenal 
FootballFootball Club pic v M. Reed6. In that case Laddie J considered he was not bound 
too follow the ruling of the ECJ7, as in his view the ECJ has exceeded its juris-
diction.. Laddie J felt the need to remind the ECJ that it was not exercising a 
normall  appellate function and so could not determine or reverse issues of fact. 
Onn appeal, the Court of Appeal8 confirmed that under the division of functions 
foreseenn by Article 234 it is for the national court alone to find the facts9. In the 
endd the ECJ was not found by the Court of Appeal to have overstepped its juris-
dictionn although it had made findings of fact. Accordingly, the ECJ ruling was 
appliedd by the Court of Appeal. Laddie ƒ was overruled, because he had failed to 
considerr the facts from the perspective of what constitutes the essential function 
off  a trademark right10. 

3.22 The different functions served by Article 234 

3.2.11 Helping the development of the Community legal order 

Articlee 234 EC serves various functions. It has allowed the Community legal 
orderr to develop, as the scope and substance of Community obligations is often 
explainedd and expanded upon in the enforcement process". Thus, on the occa-
sionn of a request for a preliminary ruling by the Chairman of the Industrial 
Tribunall  of Truro, it was established that the Equal Treatment Directive was 
noo longer "confined simply to discrimination based on sex"12. The procedure 
hass also been instrumental in defining the outer limits of Article 28 EC, as the 
Sunday-tradingg saga and Keck and Mithouard1*  illustrated. The importance of the 
proceduree and the role played by national courts in the development of Commu-
nityy law can hardly be overstated. The twin pillars of Community Constitutional 
law,, direct effect and primacy, were laid down in Article 234 EC references in 
thee context of small-claims disputes; and so were leading judgments regarding 
generall  principles of law. 

Articlee 234 EC also guarantees the independence and autonomy of Commu-
nityy law in so far as it prevents varying interpretations of the same provisions in 
thee different national courts, leading to different applications of the Treaties in 
thee Member States. To ensure uniformity in the interpretation and application 
off  Community law, establishing the ECJ as a supreme court of appeal would 
havee been desirable, but this was not politically acceptable as the Member States 
didd not want a court that could overrule their own supreme courts. The solution 
wass to provide for a system of co-operation between equals, the national judici-
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ariess and the EC J'4. Uniform interpretation and application of Community law 
aree fundamental requirements in the Community. The establishment of a Court 
off  First Instance, in respect of actions requiring close examination of complex 
facts,, was intended to improve the judicial protection of individual interests, but 
itit  was equally meant "to enable the Court of Justice to concentrate its activities 
onn its fundamental task of ensuring the uniform interpretation of Community 
law""  and thereby "maintain the quality and effectiveness of judicial review in the 
Communityy legal order'5." 

3.2.22 Ensuring effective protection of Community based claims 

Thee procedure does not merely serve Community interests. Through Article 234 
EC,, individuals have gained access to direct legal protection of their Community 
basedd claims, even if such protection is limited by the procedural and material 
scopee of the Article. However, if the wishess of the parties may occasionally play a 
rolee in persuading the national judge to refer, and if in the UK the parties them-
selvess are encouraged to agreee upon the form of the questions and the material 
too be placed before the EC J, litigants have no Community right to have their case 
referredd to the ECJ; 

"Article"Article iyj does not constitute a means of redress available to the parties to a case 
pendingpending before a national court"16. 

Thee procedure allows individuals to control and prevent possible violations of 
Communityy law by the Member States. More fundamentally, Article 234 EC 
allowss some obstacles to the enforcement of Community obligations to be chal-
lenged.. In the words of the Court: 

"whilst"whilst it thus aims to avoid divergences in the interpretation of Community 
lawlaw which national courts have to apply, it likewise tends to ensure this application 
byby making available to the national judge A MEANS OF ELIMINATIN G DIFFICUL-

TIESS WHICH MAY BE OCCASIONED BY THE REQUIREMENT OF GIVING COMMUNITY 
LAWW ITS FULL EFFECT within the framework of the judicial systems of the Member 
States."States."11? ? 

Thee Factortame litigation provides an illustration of the different functions 
servedd by Article 234 EC. The challenge of the Merchant Shipping Act 1988 
gavee rise to three separate sets of questions. One involved determining the scope 
off  Article 5218, another concerned the extent of the obligations of a national court 
too protect the interim position of litigants trying to ascertain putative Commu-
nityy rights'9, and the last one concerned the award of a remedy in damages20. 
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3.2.33 The private enforcement model is not subordinate to infringement 
proceedings s 

Besidess ensuring a correct and uniform interpretation and application of 
Communityy law by national courts, Article 234 EC has strengthened the mecha-
nismss designed to secure Member States' compliance with their Community 
obligations: : 

"The"The vigilance of individuals to protect their rights amounts to an effective super-
visionvision in addition to the supervision entrusted by Articles 169 and 170 to the diligence 
ofof the Commission and of the Member States21". 

Thee preliminary ruling procedure allows individuals to control and prevent 
possiblee violations of Community Law by the Member States. A direct action 
enabless the Commission to force Member States to comply with their Commu-
nityy obligations. Nonetheless, there remains differences in what can be achieved 
inn the context of a preliminary reference as opposed to a direct action", and it 
doess not always appear to be objectively justifiable. 

3.2.3.11 Two different remedies 

Thee two actions may co-exist, but they do not achieve the same results. Actions 
broughtt by individuals in national courts and those brought by the Commission 
underr Article 226 are not mutually exclusive and the Court has been dealing, 
att the same time, under the two procedures with the same course of action by 
aa Member State2'. However, under Article 234 EC the Court has no jurisdic-
tionn either to apply the Treaty to a specific case or to decide upon the validity of 
aa provision of domestic law in relation to the Treaty, as it would be possible for 
itit  to do under Article 22624. The ECJ cannot rule on issues of national law25, 
andd it cannot rule on the compatibility of national law with Community law26. 
Thiss disclaimer of jurisdiction is at times one of form rather than substance. By 
contrast,, in Article 226 proceedings, the target is often the national rule. 

3.2.3.22 The national court remains free to make a reference 

Anotherr set of issues raised by the availability of the two actions concerns the 
effectt to be attached by a national court to a decision by the Commission to 
discontinuee infringement proceedings when the dispute before it involves the 
samee piece of Community legislation27. Should the decision of the Commission 
nott to proceed beyond the administrative phase of an infringement procedure 
havee any bearing on the decision of the national court to make a reference? 

Thee fact that the Commission discontinues infringement proceedings 
againstt a Member State concerning a piece of legislation has no effect on the 
obligationn upon a court of last instance of that Member State to refer to the 
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Courtt of Justice a question of Community law in relation to the legislation 
concerned. . 

AA Commission decision to pursue or not to pursue infringement proceed-
ingg has no bearings on litigation before a national court. This is because the 
Commissionn does not have the power to determine conclusively, either by 
reasonedd opinion or by other statements of its attitude under that procedure, 
thee rights and duties of a Member State, or to give it guarantees concerning 
thee compatibility of a given line of conduct with the Treaty. As the EC J recalled, 
onlyy it can determine the rights and duties of Member States and only it can 
appraisee their conduct. This reading of Articles 226 EC, 227 EC and 228 EC is 
welcome.. First, that is because it is clear that it is for the Court rather than for 
thee Commission to state authoritatively what the law is. Secondly, it offers the 
advantagee of allowing breaches of Community law to be unveiled even where the 
Commissionn has decided not to proceed to the judicial phase, as indeed the way 
inn which the Commission exercises its discretion under Article 226 EC is not 
beyondd criticism. 

3.33 What can go wrong 

Thee ECJ still has an open-door policy: it encourages references and reformulates 
inadequatee questions. Still, it now takes special care to ensure that the procedure 
iss not employed for purposes not intended by the Treaties. The ECJ may declare 
aa reference inadmissible, either because the referring body lacks power to refer, 
orr because the question cannot be considered as acceptable. 

Cann one identify a type of court from which questions are accepted? Are 
theree particular types of questions which are refused? 

3.3.11 Some bodies do not have jurisdiction to refer 

Articlee 234 confers jurisdiction on any 'court' or 'tribunal'. The concept does not 
referr to the internal law of the Member States. The fact that national law does 
nott recognise a body as a 'court' or 'tribunal' within the meaning of Article 234 
iss irrelevant28. Conversely, the fact that national law does so recognise is not 
conclusive2^^ The ECJ has defined the terms court or tribunal for the purpose of 
Articlee 234 by specifying the criteria a qualifying forum must satisfy. The body 
mustt be established by law, have a permanent jurisdiction, be bound by rules of 
adversaryy procedure and be required to give a ruling, in complete independence, 
inn proceedings intended to result in a judicial decision. The requirement of inde-
pendencee seems of particular importance, although it "should be interpreted 
moree rigorously"30 - a comment made d propos the admissibility of preliminary 
rulingss from administrative authorities31. 

Administrative322 or disciplinary33 tribunals, a professional body appeals 
committee344 and a board supervising the procedures for the award of public 
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contracts""  have been held to constitute a court or tribunal; but a public prosecu-
torr or a private arbitrator'6 do not qualify and neither does a Director of Direct 
Taxess and Excise DutiesJ7: 

"The"The concept of a Court or tribunal within the meaning of Article 177 of the 
TreatyTreaty is a concept of Community law which, by its very nature can only mean an 
authorityauthority acting as a third party in relation to the authority adopting the decision 
underunder appeal." 

Inn Member States where, in the resolution of taxation matters, an administrative 
stagee precedes the judicial phase, this delays the possibility for tax payers to have 
aa preliminary question referred to the EC}'8. 

Likewise,, the decision not to allow private arbitrators to refer questions to 
thee ECp9 creates additional delay for litigants. National courts in their role of 
supervisorss of arbitration proceedings have a duty to ensure the observance of 
Communityy law and to refer. In England, the Court of Appeal was prepared to 
adoptt a different approach when dealing with an application for leave to appeal 
againstt an arbitration award in Bulk Oil v. Sun40. This can in fact be seen as an 
applicationn in anticipation of the EC J position as now established in Ecossuisse. 
Thiss judgment established that as a result of the arbitrator's inability to request 
preliminaryy rulings on questions of Community law, it is up to the national 
courtss exercising their powers of supervision and review over arbitral proceed-
ingss and awards to examine questions of Community law and if necessary to 
makee reference to the ECJ. Thus, in Ecossuisse, while the ECJ recalled that: 

""  an arbitration tribunal constituted pursuant to an agreement between the 
partiesparties is not a *court or tribunal of a Member State' within the meaning of Article 
177177 of the Treaty since the parties are under no obligation, in law or in fact, to refer 
theirtheir disputes to arbitration and the public authorities of the Member State concerned 
areare not involved in the decision to opt for arbitration nor required to intervene of their 
ownown accord in the proceedings before the arbitrator." 

Thee ECJ also considered that, given that arbitrators, unlike national courts and 
tribunals,, are not in a position to request a preliminary ruling on questions of 
interpretationn of Community law, it is manifestly in the interest of the Commu-
nityy legal order that, in order to forestall differences of interpretation, every 
Communityy provision should be given a uniform interpretation, irrespective of 
thee circumstances in which it is to be applied. Accordingly, questions concern-
ingg the interpretation of the prohibition laid down in Article 81(1) of the Treaty 
shouldd be open to examination by national courts when asked to determine the 
validityy of an arbitration award, and it should be possible for those questions to 
bee referred, if necessary, to the Court of Justice for a preliminary ruling. 
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3.3.22 Some questions are inadmissible 

Nationall  courts alone have a direct knowledge of the facts of the case, hence they 
aree in the best position to appreciate, with full knowledge of the matter before 
them,, the necessity for preliminary rulings to enable them to give judgment41. 
So,, where the referring court has duly translated a Community law point into 
aa question of interpretation, the Court is in principle bound to give a ruling. 
Theree are a number of limits to this principle: 

1)) the Court cannot answer questions relating to the validity of national law, 
althoughh it has often extracted from questions imperfectly formulated 
thosee which alone pertain to the interpretation of the Treaty; 

2)thee Court refuses to answer 'hypothetical questions'42, or entertain 'Active 
litigation',, although in the context of questions regarding the validity of 
Communityy legislation it has entertained actions which have been consid-
eredd as being hypothetical in nature, since the Community legislation 
involvedd was not yet in force43. 

Inn addition, the Court has shown a greater willingness to examine the relevance 
off  questions submitted to it44, particularly when submitted by inferior national 
courts45.. So, whilst in theory, the ECJ has no jurisdiction relating to the facts 
off  the case, in practice, closer examination of the conditions in which cases are 
referredd to it, has, on occasion, appeared necessary in the light of some abuse of 
thee procedure. 

Thee Court's willingness to co-operate with national courts remains the rule 
ass evidenced by Enderby*6: 

"Article"Article 177 provides the framework for close cooperation between national courts 
andand the Court of Justice, based on a division of responsibilities between them. Within 
thatthat framework, it is SOLELY FOR THE NATIONAL COURT before which the dispute has 
beenbeen brought, and which must assume the responsibility for the subsequent judicial 
decision,decision, to determine in the light of the particular circumstances of each case both 
THEE NEED FOR A PRELIMINARY RULING in order to enable it to deliver judgment and 
thethe RELEVANCE OF THE QUESTION which it submits to the Court. Accordingly, where 
thethe national court's request concerns the interpretation of a provision of Commu-
nitynity law, the Court is bound to reply to it, unless it is being asked to rule on a purely 
hypotheticalhypothetical general problem without having available the information as to fact or 
lawlaw necessary to enable it to give a useful reply to the questions referred. In this case, 
thethe Court of Appeal, like the tribunals which heard the case below, decided in accord-
anceance with the British legislation and with the agreement of the parties to examine the 
questionquestion of the objective justification of the difference in pay before that of the equiva-
lencelence of the jobs in issue, which may require more complex investigation. It is for that 
reasonreason that the preliminary questions were based on the assumption that those jobs 
werewere of equal value. [...]  Where, as here, the Court receives a request for interpretation 
ofof Community law which is NOT MANIFESTLY UNRELATED TO THE REALITY OR THE 
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SUBJECT-MATTERR OF THE MAI N PROCEEDINGS, it must reply to that request and is not 
requiredrequired to consider the validity of a hypothesis which it is for the referring court to 
verifyverify subsequently if that should prove to be necessary47." 

LeclercLeclerc Siplec*s also clarified the Court's jurisdiction and role under Article 234. 
Sincee it has no jurisdiction to give an advisory opinion on general or hypotheti-
call  questions of law, examination of the conditions in which the case had been 
referredd may in certain circumstances be necessary in order to determine 
whetherr the reference is admissible. Requests for preliminary rulings have been 
declaredd inadmissible where Article 234 was used as a 'procedural device'49or 
ann 'artificial expedient'50 by parties who engage in contrived litigation in order 
too obtain a finding that some provisions of national legislation are contrary to 
Communityy law*1. Still, the fact that the parties to the main proceedings are in 
agreementt as to the result to be obtained makes the dispute no less real. 

Thee ECJ has also declined jurisdiction to give a preliminary ruling on a 
questionn raised before a national court where the interpretation of Community law 
hashas no connection whatever with the circumstances or purpose of 'the main proceed-
ings52. . 

3.3.2.11 The viability of the system commands some restraints 

So,, the Court has demonstrated a willingness to determine the limits of its juris-
diction.. Some control over the many requests for a preliminary ruling submitted 
iss at any rate required to secure the viability of the procedure. The ECJ itself53 

acknowledgedd the practical problems which beset the present system, namely its 
increasingg workload and the time which can elapse before a ruling is obtained. 
Inn May 1999 it published a report on "The future of the Judicial System of the 
EU""  where it highlighted the "dangerous trend towards a structural imbalance 
betweenn the volume of incoming cases54 and the capacity of the instruction to 
disposee of them." It warned clearly that without adoption of measures, "the new 
areass of jurisdiction55 wil l inevitably result in delays on a scale which cannot be 
reconciledd with an acceptable level of judicial protection in the Union". It also 
warnedd that "it would no longer be able to apply to cases the thorough considera-
tionn necessary for it to give a useful reply to the questions referred." 

Thereforee it is suggested that the insignificant percentage of cases where the 
ECJJ declined jurisdiction should be treated as "a small price to pay for optimis-
ingg the Court's resources"56. Furthermore, from a UK perspective, the ECJ 
capacityy to limi t the use of Article 234 EC is unimportant. Only one reference 
fromm the UK courts has, to date, been declared inadmissible57, being a case 
wheree the ECJ was invited to construe Community law outside its Commu-
nityy field of application. The applicant bank had started an action in England 
forr the repayment of sums paid to the City of Glasgow pursuant to a contract 
subsequentlyy rescinded. A statute broadly taking over the solutions adopted in 
thee Brussels Convention governs conflicts of jurisdiction between the courts of 
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Englandd and Scotland. Glasgow City Council considered that the Scottish courts 
hadd jurisdiction, and the Court of Appeal sought preliminary rulings on the 
interpretationn of the statute from the EC ƒ to determine restitution actions in the 
contextt of the Brussels Convention. The ECJ declared the reference inadmissible 
ass the Brussels Convention itself was not applicable in the circumstances of the 
case,, even if conflicts of jurisdiction between the English and Scottish courts 
weree governed by rules inspired by it. Regardless, the House of Lords held that 
fulll  regard should be had to decisions of the ECJ interpreting the Conventions'8. 

Thee ECJ has issued a note for guidance on references by national courts for 
preliminaryy rulings59 which openly invites them to exercise a greater measure 
off  self-restraint. It contains "practical information which, in the light of experi-
encee in applying the preliminary ruling procedure, may help prevent the kind 
off  difficulties the Court has sometimes encountered." It might be helpful if the 
ECJJ or the Commission could ascertain whether litigants or national courts have 
foundd these guidelines useful and whether they have had any impact in curbing 
thee number of unnecessary references. 

Thee success of the procedure rests largely onn the willingness of national 
courtss to co-operate. National courts must make the reference and accept and 
applyy the judgment of the Court. Even so, the victory can be a Pyrrhic one when 
interimm relief was not forthcoming60. 

3.44 The national courts as main players 

Nationall  courts too may be tempted to limit recourse to Article 234. One must 
distinguishh between courts with a power and those with a duty to refer. But, 
beforee examining how UK courts have exercised their discretion or discharged 
theirr obligation, let us briefly examine the distinction. 

Referencee to the ECJ is mandatory if the court is one "against whose deci-
sionss there is no judicial remedy under national law". This appears straight-
forward.. Still, the question of which courts are required to ask for a prelimi-
naryy ruling and which have the option has in fact been the subject of some 
controversyy in the UK. This is rather odd given that the text of Article 234 EC 
iss unequivocal. It suggests that the obligation extends not only to those courts 
whichh are never subject to appeal, but also to those courts whose decisions in the 
casess in question are no longer subject to appeal. In other words, not only are 
thee highest courts of each Member State under an obligation to refer, but so are 
anyy courts in a case from which no appeal lies. This raises an issue of particular 
relevancee in the UK61, where there is no systematic right of appeal, but rather a 
systemm by which an appeal court may be asked for and may grant or refuse 'leave 
too appeal' against not only interlocutory but also final judgments. Should a court 
withh a power to grant or refuse leave to appeal be treated as a final court? In 
PharmaceuticalPharmaceutical Society62 the Court of Appeal - although it did make a reference 
-- did not think so: 
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"a"a court or tribunal below the House of Lords can only fall within the last para-
graphgraph where there is no possibility of any further appeal from it. There is a judicial 
remedyremedy against a decision of this court by applying for leave to this court and then to 
thethe House of Lords itself if necessary." 

Inn Chiron v. Murex 6}  the appellant argued that the Court of Appeal fell within 
Articlee 234(3) EC on the ground that leave to appeal to the House of Lords had 
beenn refused and that, therefore, the Court of Appeal was the court of last resort. 
Thee Court of Appeal declined to refer, first, on the ground that, as it had already 
givenn judgment, it was no longer acting in a capacity which enabled it to resolve 
thee dispute. Moreover, it stated that the right to petition the House of Lords 
forr leave to appeal was a judicial remedy, which entailed that it, the Court of 
Appeal,, could never fall within Article 234(3) EC. This reasoning was explicitly 
confirmedd in Trent Taverns v. Sykes6*. 

Inn England, in criminal matters, there can be no appeal to the House of 
Lordss unless a point of law is certified for consideration by the House of Lords. 
Further,, there is no appeal against the refusal of the Court to certify a point of 
law.. Although in Magnavision ̂ it was accepted that "[...] by refusing to certify a 
pointt of law we have turned ourselves into a court of final decision", the Divi-
sionall  Court refused to make a reference. Likewise, in Hagen v. Moretti66, Buck-
leyy L.J accepted that the ultimate court of appeal "is either this court if leave to 
appeall  to the House of Lords is not obtainable, or the House of Lords." 

Accordingly,, "parties seeking a reference in these circumstances must 
ensuree that the court be asked during argument to proceed on the basis that if it 
iss minded to refuse leave to appeal to the House of Lords, it must approach the 
questionn of a preliminary ruling on the basis that it is already a final court67", or 
thatt it should give leave, which in practice would be done68. 

Thiss advice holds true notwithstanding the judgment of the ECJ in Lyck-
esfepg69.. In Lyckeskog, the ECJ had to consider whether a national court or 
tribunall  whose decisions may be the subject of appeal only after a declaration 
off  admissibility has been issued must be considered to be a court or tribunal 
againstt whose decisions there is no judicial remedy under national law within 
thee meaning of Article 234 (3) EC. The ECJ established through an inquiry 
withh the referring court that, should a question arise as to the interpretation or 
validityy of a rule of Community law, the supreme court wil l be under an obliga-
tion,, pursuant to the third paragraph of Article 234 EC, to refer a question to 
thee Court of Justice for a preliminary ruling either at the stage of the examina-
tionn of admissibility or at a later stage. Accordingly, the ECJ ruled that decisions 
off  a national appellate court which can be challenged by the parties before a 
supremee court are not decisions of a 'court or tribunal of a Member State against 
whosee decisions there is no judicial remedy under national law' within the 
meaningg of Article 234 EC. 
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3.4.11 Discretionary jurisdiction 

Thee attitude of inferior courts is particularly important. They can avoid the 
costlyy and cumbersome procedure involved in pursuing an action through to the 
finalfinal court70: 

""  the Court of Justice in Luxembourg is in afar better position to reach a decision 
whichwhich is COMMUNAUTAIRE than this court,... an immediate reference will  obviously 
savesave considerable time and costs". 

Yet,, inferior courts may be disinclined to make references; alternatively their 
decisionn to refer may be the subject of an appeal to a superior court. 

3.4.1.11 A matter for the court hearing the case 

Thee discretion to refer is a matter for the national court alone: "a court has an 
unfetteredd discretion to refer if it considers that a decision on the question is 
necessaryy in order to enable it to give judgement"71. The Court of Appeal has 
indicatedd that discretion means it is for it to decide whether a preliminary ruling 
iss necessary to enable it to give judgment; and not that a ruling from the EC J is 
necessaryy to enable it to reach a decision on the question. 

Inn Buhner v. Bollinger72 Lord Denning set out guidelines. In his view, a 
referencee was only "necessary" if: the point of reference was conclusive for the 
outcomee of the case; the ECJ had not already given judgment on the question; 
thee matter was not considered to be reasonably clear and free from doubt and the 
factss had been decided. Further, the court contemplating a reference was to exer-
cisee its discretion only after considering: the delay in obtaining a ruling73, the 
needd to avoid overloading the ECJ, the wishes of the parties and the expenses of 
obtainingg a ruling. Finally, he reminded English courts that it would be prefer-
ablee if English judges decided the point themselves, but that if a reference was to 
bee made, they should formulate questions clearly - another reason for ascertain-
ingg the facts first. 

Denning'ss guidelines had some influence: they seemed to discourage the 
usee of the procedure. They were reviewed in Samex74 and from then on a more 
communautairecommunautaire approach prevailed. The "aberrant interpretation"75 of the notion 
off  quantitative restrictions and the ensuing results might also explain the 
changee in the attitude of, at least, the English judiciary. Lord Diplock in Henn 
andand Darby76 observed: 

"it"it  serves as a TIMELY WARNING to English judges not to be too ready to hold 
thatthat because the meaning of the English text (which is one of six of equal authority77) 
seemsseems plain to them no question of interpretation can be involved." 
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Thee national court has also complete discretion as to the timing of the refer-
encee and the ECJ confirmed that the considerations of procedural organisation 
andd efficiency dictating timing had to be weighed by the national courts78. Such 
timingg has varied. 

Inn England, requests for a preliminary ruling have been made in inter-
locutoryy proceedings79, and on the grant of leave to apply for judicial review80. 
However,, Lord Denning's requirement that the relevant facts be established has 
generallyy been observed. In Lord Bethell v. Sabena*1 it was held that: 

"until"until  all the facts have been investigated, it is impossible to frame a question 
whichwhich will  ensure that the court is provided with real assistance." 

andd in Hagen v. Moretti*2: 

"for"for  a court to know which are the right questions to formulate, it is most impor-
tanttant that all the relevant facts be established". 

Inn Scotland, guidelines were given by Lord Cameron8': 

"a"a reference to the European Court can competently be made when it appears it 
maymay be necessary to do so at any appropriate stage of a litigation. Having regard, 
however,however, to our Scottish system of pleading, I would not normally be persuaded that 
suchsuch a necessity, with whatever degree of urgency that word may be interpreted, 
shouldshould be held to arise until the pleadings have been adjusted and the real question in 
disputedispute focused on the pleadings. I am fortified in this view of the matter by reference 
toto the judgment of Lord Denning in the case O/BULMER V. BOLLINGER. In particular, 
11 should find it difficult to make such a reference where preliminary issues of title, 
competencycompetency and relevancy remain unresolved". 

Thee advice that the facts should always be decided first before any question 
off  a preliminary ruling arises has not always been found entirely sound, on 
thee ground that a national court may not be able to evaluate the relevance of a 
particularr fact until the point of Community law has been resolved84. Besides, in 
practice,, when the referring national court had not determined all the relevant 
findingsfindings in fact, the Court tended to offer a very general interpretation leav-
ingg the national court to deal with further procedure85. Further, where the 
interpretationn required depended upon determination of facts as well as law, 
andd although the fact finding powers lies principally with the national courts 
makingg the reference, the ECJ has on occasion shown itself willin g to admit or 
calll  for evidence86 to explain the background or complete the facts as stated in 
thee order for reference so as to enable it to understand the question better. 

Att present, given the Court's emphasis on its need to have a clear under-
standingg of the factual and legal context87 of the proceedings, ascertainment 
off  the facts seems advisable. It also seems prudent given that the Court has, 
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albeitt on recent and rare occasions, declared the reference inadmissible when 
thee description of the legal and factual background of the case has been found 
inadequate88.. Finally, one must be aware that the preliminary ruling procedure 
iss ill-suited to the process of fact finding89. 

3.4.1.22 Appeal against a decision to refer 

Ass a matter of Community law, the national court's discretion to refer cannot be 
fetteredd by decisions of superior courts90. In this way, Article 234 EC can alter 
thee powers and rules of procedure of national courts91. It was observed that 

"there"there can be no doubt that any court or tribunal has the right at all times to refer 
aa question of interpretation to the Court of Justice under Article ïyj. But it is much 
moremore difficult to decide whether a national court which, by virtue of its national law, 
isis no longer able to give a ruling on a question, is given back the right to do so by 
ArticleArticle 177 of the EEC Treaty"92. 

Suchh analysis overlooks the fact that, when giving effect to Community law, 
nationall  judges act as Community judges. Accordingly national judicial proce-
dures,, conventions codes or practices may have to be set aside, an area which 
nowadayss ought to be free from difficulty93, but is not94. 

RheinmühlenRheinmühlen also establishes that inferior courts in a Member State cannot 
bee bound on a question of Community law by any decision of their superior 
courts,, unless the higher court has itself obtained a ruling from the EC J on this 
veryy issue. A UK court therefore must remain free to refer notwithstanding the 
existencee of what would ordinarily be the binding authority of a superior UK 
courtt on the point. 

Givenn that it was established that, as a matter of Community law, the discre-
tionn of national courts should not be interfered with, some Member States took 
stepss to prevent appeals against decisions by lower courts to refer95. By contrast, 
inn other Member States decisions to refer have been questioned96. In the UK, 
thiss has been rare. In England, the Court of Appeal has set aside an order of the 
Divisionall  Court making a reference97, but only because it was completely satis-
fiedfied that it could resolve the Community law issue involved. 

"I"I  understand the correct approach in principle of a national court (other than a 
finalfinal court of appeal) to be quite clear, if the facts have been found and the Commu-
nitynity law issue is critical to the Courts'final decision, the appropriate course is to 
referrefer unless the national court can with complete confidence resolve the issue itself. In 
consideringconsidering whether it can with COMPLETE CONFIDENCE resolve the issue itself, the 
nationalnational court must be mindful of the differences between national and Community 
legislation,legislation, of the pitfalls which face a national court venturing into what may be an 
unfamiliarunfamiliar field, of the need for uniform interpretation throughout the Community 
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andand of the great advantages enjoyed by the Court of Justice in construing Community 
instruments."instruments."198 198 

Thiss is a welcome decision. National judges have been invited and encouraged 
forr years to become and behave like Community judges. It is therefore hardly 
surprisingg that their familiarity with Community matters would grow and 
that,, as a result, their confidence should increase". As a matter of fact, reli-
ancee on the increased and increasing maturity of national courts is essential to 
thee Community legal system. National courts must not only act as Community 
courts,, they must be able to fulfi l that role for the most part on their own. This 
judgmentt is helpful in providing guidance as to when a national court should 
feell  confident it can resolve Community law issues itself. 

Thee Court of Appeal also gave judgment100 on an appeal against a decision to 
makee a reference for a preliminary ruling. In a case concerning parallel imports 
off  pharmaceutical products, the High Court considered it necessary to refer a 
seriess of questions to the Court of Justice for a preliminary ruling. That Court 
hadd already rejected the application by a number of the parties for leave to appeal 
againstt the decision making the reference. Those parties subsequently applied 
too the Court of Appeal for leave to appeal. The Court of Appeal, while accepting 
thatt the appellants' arguments on the interpretation of the law at issue in the 
mainn case might be correct, rejected the appeal, stating that the High Court was 
rightt to consider that the questions arising in the case before it were not clear 
andd that the matter should be referred to the Court of Justice, either through the 
Highh Court itself or through another court. Furthermore, the Court of Appeal 
tookk the view that, even if leave to appeal had been given, it was most unlikely 
thatt that court would conclude that the reply to the questions raised was so 
obviouss that no reference for a preliminary ruling was necessary. Lastly, it added 
thatt a decision to make a reference to the Court of Justice should not be adopted 
untill  the national procedure had reached a stage enabling the national court to 
specifyy the factual and legal framework of the questions to be submitted. The 
Courtt of Appeal considered that that stage had been reached after the High 
Courtt had given judgment after setting out the facts of the case. The Court of 
Appeall  declared that it was not bound to intervene in the High Court's exercise 
off  its discretion unless that court had failed to take account of a matter of which 
itt should have taken account, or else it took into account matters that were not 
materiall  or unless its decision was manifestly wrong. That was not the case 
withh the judgment of the High Court at issue. The Court of Appeal therefore 
rejectedd the appeal. In other words, the Court of Appeal would not, save excep-
tionall  circumstances, interfere with a decision to refer. It is suggested that from 
aa Community perspective the exceptional circumstances envisaged by the Court 
off  Appeal are not problematic. 
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Inn Scotland, the High Court101 was satisfied it had jurisdiction102 to hear 
ann appeal against a decision of a judge of first instance to seek a preliminary 
ruling,, but decided it would not be justified in interfering with the exercise of 
thee SherifPs discretion to refer unless it were thought that the decision of the 
Sherifff  was plainly wrong. Generally the court only ensures that questions are 
properlyy framed rather thann interfering with the decision to refer. Where an 
Articlee 234 reference is pending in another case, the outcome of which may be 
relevantt to other domestic proceedings, it may then be possible to obtain a stay 
off  proceedings until it has been heard10'. 

Finallyy it is important to note that Article 68(1) EC has removed the right 
off  appellate courts to refer cases on the interpretation of any act adopted under 
Titlee IV EC. This has been held to constitute an unfortunate loss of judicial 
protectionn for people domiciled in Member States bound by the Brussels I Regu-
lation10-». . 

3.4.22 Courts with an obligation to refer 

Thee particular objective of the obligation to refer for courts against whose 
decisionss there is no judicial remedy under national law is to prevent a body of 
nationall  case law not in accord with the rules of Community law from coming 
intoo existence in any Member State105. This too is an area which nowadays 
shouldd be free from difficulty, but is not. The ECJ has recently explained again106 

whyy the obligation to refer should be complied with. 
Accordingg to case-law that is well established, that obligation to refer is based 

onn co-operation, with a view to ensuring the proper application and uniform 
interpretationn of Community law in all the Member States, between national 
courts,, in their capacity as courts responsible for the application of Community 
law,, and the Court of Justice; and it is particularly designed to prevent a body of 
nationalnational case-law that is not in accordance with the rules of Community law from 
beingbeing established in any Member State (emphasis added) 

3.4.2.11 Is Cilfit  still good law? 

Thee obligation laid down in Article 234(3) is not absolute. The authority of an 
interpretationn under Article 234 already given by the ECJ, especially on a materi-
allyy identical question, may relieve a national court against whose decisions 
theree is no judicial remedy from its obligation to make a reference107. In addi-
tion,, CiljiV0*  established that there is no obligation to refer, 

"where"where previous decisions of the Court have already dealt with the point of law 
inin question, irrespective of the nature of the proceedings which led to those decisions, 
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eveneven though the questions at issue are not strictly identical ...or where the correct 
applicationapplication of Community law may be so obvious as to leave no scope for any reason-
ableable doubt as to the manner in which the question raised is to be resolved". 

Att the same time, however, the ECJ reminded national courts that they should 
considerr carefully before deciding points of Community law on their own, given 

"..the"..the specific characteristics of Community law, the particular difficulties to 
whichwhich its interpretation gives rise and the risk of divergences injudicial decisions 
withinwithin the Community". 

Accordinglyy Cilfit  appears a rather ambiguous limitation of the obligation to 
refer109: : 

"the"the real strategy of CILFIT was not to incorporate an ACTE CLAIR concept into 
CommunityCommunity law. It is to call the national judiciaries to circumspection when they are 
facedfaced with problems of interpretation and application of Community law." 

Today,, the strict requirements laid down in Cilfit  need reconsidered. Advocate 
Generall  Jacobs remarked that they were designed at a time when national 
supremee courts were defiant of the authority of the ECJ, a situation which has 
changed.. If today, occasionally, final courts still fail to refer, and even adopt a 
wrongg interpretation of Community law, this reality is insufficient to warrant a 
strictt interpretation of the obligation to refer. 

"It"It  seems to me however disproportionate to base a general theory of Article 177 on 
isolatedisolated instances of what might amount to its improper application. Such a theory 
willwill  in any event not resolve the problem if the national court is deliberately taking a 
differentdifferent view. That theory would require the application of a sledge hammer without 
crackingcracking the nut.""° 

3.4.2.22 No defiance in the UK courts 

Inn the UK, in spite of some refusals to refer, there has never been an estab-
lishedd pattern of defiance of the authority of the ECJ unlike the situation with 
thee French Conseil d'Etat"1. The UK courts' reasons for a refusal to refer have 
varied.. Sometimes they explained that no referral was made to seek interpreta-
tionn as none was required. Thus, in Finnegan"2, the House of Lords found that 
sincee UK, rather than EC law governed the case, the court best placed to provide 
ann interpretation was a UK court and not the ECJ. In R v. London Boroughs 
TransportTransport Council ex parte Freight Transport Associations Ltd, the House of Lords 
heldd that "no plausible grounds were advanced for a reference to the ECJ"IIJ. In 
aa criminal matter, the High Court found that it was not under any obligation to 
refer,, because it did not require an interpretation"4. Indeed, in the light of the 
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factt that final judgment had already been given, the court was functus officio 
andd the case was no longer 'pending' within the meaning of Article 234 (4).115 

Finallyy no question of interpretation can arise where the meaning of a Commu-
nityy provision is clear. In spite of isolated resorts "6 to the doctrine of acte clair, 
bothh in Scotland and in England, overall"7, the UK courts seem to be aware they 
shouldd hesitate before reaching the conclusion that the matter is clear118 and 
seemm to be fully aware of the full implications of Cilfit, since they have stated 
thatt there is an obligation to refer where there is a reasonable doubt as to the 
interpretationn of the provision"9. 

Inn the UK, a deliberate refusal by a court of final appeal to comply with its 
obligationn to refer could potentially be open to a challenge. With the entry into 
forcee of the Human Rights Act 1998, it is now open to a party to argue that a 
refusall  to refer violates the right to effective judicial protection and that accord-
inglyy a remedy be provided under national law. An analogy could be drawn with 
thee German experience where a refusal to comply with an obligation to refer has 
beenn treated as arbitrary and as constituting a violation of a fundamental right. 
Thee German Constitutional Court provided a remedy under national law when 
aa German court unreasonably refused to refer a case to the ECJ. It held that no 
onee should be removed from the jurisdiction of their lawful judge120, who in 
matterss of Community law is the ECJ. 

3.4.33 Interpreting and Applying the Court's ruling 

Thee ruling of the ECJ is binding on the referring court121 and the operative part 
off  the judgment should always be interpreted in the light of the reasoning that 
precedess it.122 

Occasionally,, the temporal effect of preliminary rulings has given rise to 
difficulties.. The basic rule is that the interpretation which the ECJ gives to a rule 
off  Community law clarifies and defines where necessary the meaning and scope 
off  that rule 

"as"as it must be or ought to have been understood and applied from the time of 
itsits coming into force. It follows that the rule as thus interpreted may, and must, be 
appliedapplied by the courts even to legal relationships arising and established before the 
judgmentjudgment ruling on the request for interpretation, provided that in other respects the 
conditionsconditions enabling an action relating to the application of that rule to be brought 
beforebefore the courts having jurisdiction, are satisfied." "3 

Exceptionally124,, the ECJ may, 

"in"in  application of the general principle of legal certainty inherent in the Commu-
nitynity legal order and in taking account of the serious effects which its judgment might 
have,have, as regards the past, on legal relationships established in good faith, be moved to 
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restrictrestrict for any person concerned the opportunity of relying upon the provision as thus 
interpretedinterpreted with a view to calling in question those legal relationships". 

Thereforee the ECJ only has the power to limit the temporal effect of a ruling"5, 
althoughh it may be - and has been - asked to reconsider the question of a 
temporall  effect. Thus, in Barber, given "overriding considerations of legal 
certainty""  and the need not to "upset retroactively the financial balance of many 
contracted-outt pension schemes", the ECJ decided that the direct effect of Arti-
clee 141 EC 

"may"may not he relied upon in order to claim entitlement to a pension with effect 
fromfrom a date prior to that of this judgment, except in the case of workers or those claim-
inging under them who have before that date initiated legal proceedings or raised an 
equivalentequivalent claim under the applicable national law."126 

Thee ways in which national rules governing time limits for lodging a claim may 
alsoo limit the temporal effect of a preliminary ruling wil l be explored later127. 

Iff  interpretation and application can theoretically be distinguished, and if 
thee ECJ has been careful to redraft questions relating to the validity of national 
law,, national courts often have littl e choice in applying the Court's ruling. As 
bothh the major and minor premises are already fixed, national courts have only 
too pull the trigger, for the aim has already been taken128. The blurring of the 
linee between interpretation and application has been typified as just one of the 
manifestationn of the transformation of the relationship between equals into the 
judiciall  hierarchy characteristic of judicial systems in federal systems129. 

3.55 The practice 

3.5.11 Some figures 

Annexess to the Annual Reports on Monitoring the Application of Community 
Laww contain comments on the Application of Community Law by national 
courts1'0.. The following tables are extracted from the 18th Annual Report which 
highlightss that preliminary rulings for that year represented 44,5% of all cases 
broughtt before the ECJ. 

NumberNumber of references in the UK 1^0-2000 

1990 0 

12 2 

I99I I 

13 3 

1992 2 

15 5 

1993 3 

12 2 

1994 4 

24 4 

1995 5 

2 0 0 

1996 6 

21 1 

1997 7 

18 8 

1998 8 

24 4 

1999 9 

2 2 2 

2 0 0 0 0 

26 6 

Inn 199601 UK courts made 21 references, 3 of which originated in the House 
off  Lords. In 2000 4 emanated from the Court of Appeal treated as court of last 
instance,, a pattern consistent with that observed in other Member States and 
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consistentt with practice in recent years as evidenced by the breakdown of all UK 
referencess by year and type of court'}a. Research carried out by the Research and 
Documentationn Department of the ECJ did not show any cases in the UK where 
decisionss against which there was no appeal were taken without a reference for 
aa preliminary ruling even though they turned on a point of Community law 
whosee interpretation was less than perfectly obvious1". No indication was given 
ass to whether these statistics took account of the leave of appeal issue. 

Thee research appears to be carried out by the Commission on the basis of 
dataa compiled by the Research and Documentation Directorate and Computing 
Divisionn of the Court of Justice. The Research concentrated on the following 
questions: : 

i .. (i) Were there cases where decisions against which there was no appeal 
weree taken without a reference for a preliminary ruling even though 
theyy turned on a point of Community law whose interpretation was less 
thann perfectly obvious? 
(ii)) Were there any other decisions regarding preliminary rulings that 
meritt attention? 

2.. Were there cases where courts, contrary to the rule in Case 314/85 
Foto-Frost,Foto-Frost, declared an act of a Community institution to be invalid? 

3.. Were there any decisions that were noteworthy as setting good or bad 
examples? ? 

4.. Were there any decisions that applied the rulings given in Francovich, 
FactortameFactortame and Brasserie du Pêcheur? 

Thee criteria usedd in the selection of these topics are not explained. Furthermore, 
thee responses to question 3 - noteworthy decisions setting good or bad exam-
pless - are given without any indication of the category in which they fall, nor 
anyy indication of the reasons why the Commission considers these decisions 
oughtt to be regarded as good or bad examples. Accordingly, the usefulness of 
suchh research remains unclear. It is suggested that the ECJ and the Commis-
sionn together with national courts and academia should reflect on the types of 
informationn which should be gathered and analysed. 

Thee breakdown by jurisdiction is as follows. In England, towards the end of 
1995,, the Court of Appeal had referred an aggregate of thirty cases, whilst the 
Housee of Lords had only made seventeen referrals, 34% of referrals from the 
UKK emanate from the High Court of Justice {seventy nine referrals)'34. Scotland 
hass one of the lowest number of references per capita of any jurisdiction in the 
Union,, and made no reference in the first ten years of UK membership. The 
subjectt matter of cases referred by UK courts break down as follows: questions 
concerningg labour law come first, mainly from the area of equal pay and equal 
treatment,, then agriculture and fisheries, then questions relating to free move-
mentt of goods and questions on Social Security. On one view therefore, UK 
courtss make reference in order to ascertain the requirements of Community law 
principallyy in areas where it applies to purely internal matters. 
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3.5.22 Conflicting views on the success of the procedure in the UK. 

Inn the context of preliminary rulings, both Member States - including third 
partyy Member States - and Community institutions have the option of inter-
veningg and making observations to the ECJ. The UK Government intervened 
inn nearly 80% of cases coming from UK courts, a figure which no other 
Governmentt matches, an indication that "not only the courts of the UK but 
alsoo its Government takes a strong interest in European Law"1". Extra-judi-
ciall  comments view from Luxembourg judges have been very positive. They 
includedd the facts that Courts in the UK have been very willin g to make refer-
encess and have loyally complied with preliminary judgments; that references 
fromm UK courts make good reading and are nearly always well-reasoned; that the 
case-laww of the ECJ appears ascertained and the problems clearly identified, and 
thatt they nearly always raised substantial points of interpretation. 

Thiss view is to be contrasted with that of a counsel to the Equal Oppor-
tunitiess Commission who, after 12 years of UK membership, wrote: "we see 
Communityy law through a glass, darkly". In his view, the experience of the 
partiess - especially applicant employees - at first sight a success story1'6, as 
alll  but one of the applicants had succeeded in their claims, could upon closer 
analysiss give cause for concern. Substantial legal costs had been incurred with-
outt establishing clear and coherent principles of Community law; interpreting 
andd applying the Court's decisions had been difficult; there had been very long 
delayss in obtaining a reference or a decision under Article 234; and parties and 
nationall  courts had become more reluctant to seek or to order references. 

Yearss later the same mixed conclusions could be drawn: if English courts 
havee referred many important cases for the development of Community Consti-
tutionall  law, inter alia, van Duyn1* 7, Johnston1* 8, Marshall I and IP™, the litigant's 
perspectivee is rather more disappointing. Typically, an important case such as 
JohnstonJohnston was also a Pyrrhic victory for Mrs Johnston for "her continuing loss and 
damagee had, by the date of the reference, exceeded the maximum amount of 
compensationn which was - then140- recoverable under national law." Without the 
assistancee of the Equal Opportunities Commission, the Marshall saga could not 
havee been financed. 

3.66 Conclusion 

Thee opportunity of a dialogue between the ECJ and the national courts is impor-
tantt for a number of reasons, not least because in a number of circumstances, 
Articlee 234 provides the only possibility of a remedy for victims of breaches of 
Communityy law. Yet, the procedure suffers weaknesses. Some are identifiable at 
thee ECJ level141, others are the responsibility of national courts, and others, like 
delaysdelays in obtaining a reference, can be attributed to both sides. The ECJ is the 
victimm of its own success142. In the UK, the significant delays in making refer-
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encess have been caused by a variety of contributory factors. These included the 
refusall  of an inferior court to refer, the time needed by the parties to agree the 
relevantt facts or questions of interpretation, and the delays involved where leave 
too appeal was sought against a decision to refer. 

Methodss need to be devised to limi t the Court's jurisdiction and various 
practicall  suggestions have been floated14*. Some are directed at the ECJ and 
otherss at national courts. Some are quite radical and would involve a reform of 
thee Treaty; others are most cosmetic. The proposals include confining the power 
too refer to national courts of higher level, codifying the EC J case law regarding 
admissibilityy of preliminary rulings, encouraging national courts to propose 
theirr own answers to the questions they pose, reminding national courts of the 
needd to set out clearly the factual and legal context, simplifying the ECJ proce-
duree so as to allow the ECJ to give its ruling by reasoned order only where the 
questionn submitted is manifestly identical to a question on which the court has 
alreadyy ruled, introducing a filtering system to enable the ECJ to decide which 
off  the questions referred really need to be answered because they are questions 
whichh are fundamental to the uniformity and development of the case law and 
creatingg in each Member State decentralised judicial bodies responsible for deal-
ingg with references for preliminary rulings from courts within their jurisdic-
tion,, together with a power for these bodies to make reference to the ECJ. As 
hass been shown, some of the practical solutions already apply de facto in the 
UK,, where the courts have exercised with definite maturity their functions as 
Communityy courts of general jurisdiction. 

Att Nice, while Article 234 EC was left untouched, it is worth noting that 
Articlee 225(3) EC was changed to provide that the CFI shall have jurisdiction to 
hearr and determine questions referred for a preliminary ruling under Article 
2344 EC in specific areas to be determined at a later stage in the Statute of the 
Courtt of Justice. It is important to note that the CFI where it considers that the 
casee requires a decision of principle likely to affect the unity or consistency of 
Communityy law may refer the case to the ECJ. Declaration 14 on Article 225 of 
thee EC Treaty further provides that the practical application of these new provi-
sionss be reviewed. More importantly the ECJ wil l be allowed to establish its own 
ruless of procedure which wil l only require approval by the Council by qualified 
majority.. The ECJ has also been granted additional resources, although these are 
nott thought to be commensurate to the task at hand. 

Theree is a serious weakness of the preliminary ruling, however, which 
needss to be addressed by the ECJ itself rather than through Treaty reform. The 
proceduree has become 'diluted'. Examples of such dilution can be found in many 
areas,, from free movement of goods - where the ECJ ended up blaming the trad-
ers!!  to sex discrimination or the case law on remedies. With regard to the latter, 
itit  is clear that more and more specific questions are being sent by the national 
courts.. In turn the ECJ is subjecting national rules to a close and detailed 
scrutiny.. This is bad for two reasons. First, this is the function of the national 
courtt under the division of labour organised by the Treaty. Secondly, it does not 
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inn any way serve the purpose of the procedure in so far as the ruling can only be 
understoodd in the light of the specific circumstances of that case. This in turn 
generatess more case law. It is important that the review in abstract is done by the 
ECJJ while specific review is for the national court. 

Thee procedure might work better if the ECJ was "able to decide questions 
referredd under Article 234 in a manner which enables Community law to 
developp on the basis of intelligible and rational principles"'44. Redrafting of the 
questionss by the ECJ has sometimes led the Court to apply Community law to 
thee facts of the case, and even in some instances to facts treated as peripheral by 
alll  parties involved. Since the main function of Article 234 is the uniform inter-
pretationn and application of Community law, the main task for the ECJ is "not 
soo much the administration of justice in individual cases, but the function of 
overseeingg the development of Community law in important principled cases'45". 
Thesee remarks are echoed by the call'46 for a reappraisal of the current division 
off  tasks between the ECJ and national courts. Advocate General Jacobs pointed 
outt that it is necessary to address the question whether or not it is appropriate 
forr the Court to be asked to rule in every case where a question of interpretation 
off  Community law arises. Article 234, like other provisions of Community law, 
shouldd be interpreted in an evolutionary way. As he argued, excessive resort to 
preliminaryy rulings seems increasingly likely to prejudice the quality, coherence 
andd even accessibility147, of the case-law, and may therefore be counterproductive 
too the ultimate aim of ensuring the uniform application of the law throughout 
thee Community148. In many fields, a body of case law developed by the ECJ exists 
too which national courts can resort in resolving new questions of Community 
laww and, in a number of technical matters, national courts are able to extrapolate 
fromm the principles developed in this case law. He suggested that the appropri-
atenesss of a reference should be assessed in the light of the objective of Article 
234.. The Court's function under Article 234 is not merely to give the national 
courtt the correct answer in a given case, but to give rulings of general signifi-
cance'4^ ^ 

Certainlyy if only references raising a point of general importance are 
accepted,, a more principled and balanced case law is likely to result. In turn this 
mightt lead to less references being sent by national courts and ultimately the 
Courtt of Justice's workload would be alleviated. 

Thee function of Article 234 is not to see that justice is done between the 
parties,, but to ensure that Community law is uniformly interpreted and applied 
throughoutt the Community. If this view is accepted, by national courts as well 
ass the ECJ, it is a strong argument for a principled rather than a case by case 
approach.. This ultimately wil l ensure a better protection of litigants, as well as 
makingg the task of national courts easier. 
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