UNIVERSITY OF AMSTERDAM
X

UVA-DARE (Digital Academic Repository)

UK courts and EC law

Boch, C.M.C.G.

Link to publication

Citation for published version (APA):
Boch, C. M. C. G. (2004). UK courts and EC law.

General rights
It is not permitted to download or to forward/distribute the text or part of it without the consent of the author(s) and/or copyright holder(s),
other than for strictly personal, individual use, unless the work is under an open content license (like Creative Commons).

Disclaimer/Complaints regulations

If you believe that digital publication of certain material infringes any of your rights or (privacy) interests, please let the Library know, stating
your reasons. In case of a legitimate complaint, the Library will make the material inaccessible and/or remove it from the website. Please Ask
the Library: https://uba.uva.nl/en/contact, or a letter to: Library of the University of Amsterdam, Secretariat, Singel 425, 1012 WP Amsterdam,
The Netherlands. You will be contacted as soon as possible.

UVA-DARE is a service provided by the library of the University of Amsterdam (http.//dare.uva.nl)

Download date: 20 Apr 2020


https://dare.uva.nl/personal/pure/en/publications/uk-courts-and-ec-law(e61527e1-9dfb-45d6-8ea2-6542a983d15c).html

CHAPTER 3

Ascertaining the Substance of Community Rights




UK COURTS AND EC LAW

74



CHAPTER 3 ASCERTAINING THE SUBSTANCE OF COMMUNITY RIGHTS

“Sitting as a judge in a national court, asked to decide questions of Community
law, I am very conscious of the advantages enjoyed by the Court of Justice. It has a
panoramic view of the Community and of its institutions, a detailed knowledge of
the Treaties and of much subordinate legislation made under them, and an intimate
familiarity with the functioning of the Community market which no national judge
denied the collective experience of the Court of Justice could hope to achieve. ...where
comparison falls to be made between Community texts in different languages, all
texts being equally authentic, the multinational court is equipped to carry out the
task in a way that no national judge whatever his linguistic skills could rival....the
choice between alternative submissions may turn not on purely legal considera-
tions, but on a broader view of what the orderly development of the Community may
require”™

“I do not consider that it is appropriate, or indeed possible, for the Court to
continue to respond fully to all references which, through the creativity of lawyers and
judges, are couched in terms of interpretation, even though the reference might in a
particular case be better characterised as concerning the application of the law rather
than its interpretation.... the only appropriate solution is a greater measure of self-
restraint on the part of both national courts and this Court.™

Ascertaining the substance of Community rights

This chapter discusses the role of Article 234 EC in the enforcement of Community
law. The respective roles of EC] and of the referring court, and practice in the
UK courts will also be considered.

3.1 A step in the domestic proceedings

UK courts have shown willingness to adapt to Community methods of interpre-
tation?, yet, like other national courts, they have in applying Community law,
inevitably encountered problems concerning its interpretation and validity*.

The reference procedure enables a national court or tribunal, when
confronted with questions about the meaning of a provision of Community
law or questions relating to Community requirements concerning the effective
protection of Community rights, to stay its own proceedings and refer these
questions to the EC] in order to obtain an authoritative ruling on the law to be
applied or on how to apply it. The reference is an intermediate step in proceed-
ings which begin and end in the national court. Accordingly, the success of the
procedure depends primarily on national courts.

The procedure is based on a distinct separation of functions between
national courts on the one hand, and the ECJ on the other. It does not give the
EC]J jurisdiction to take cognisance of the facts of the case, or to criticise the
reasons for references; its jurisdiction is limited to the interpretation of the
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rules of Community law. The facts and the relevant rules of national law must
be established by the referring court which will decide the case by applying, to
the extent necessary, the interpretation of the relevant rules of Community law
provided by the EC]. In practice, this clear division of roles is difficult to observe.

An illustration of the difficulties involved is provided by the case of Arsenal
Football Club pic v M. Reed®. In that case Laddie ] considered he was not bound
to follow the ruling of the ECJ’, as in his view the EC]J has exceeded its juris-
diction. Laddie ] felt the need to remind the EC] that it was not exercising a
normal appellate function and so could not determine or reverse issues of fact.
On appeal, the Court of Appeal® confirmed that under the division of functions
foreseen by Article 234 it is for the national court alone to find the facts®. In the
end the ECJ] was not found by the Court of Appeal to have overstepped its juris-
diction although it had made findings of fact. Accordingly, the ECJ ruling was
applied by the Court of Appeal. Laddie ] was overruled, because he had failed to
consider the facts from the perspective of what constitutes the essential function
of a trademark right.

3.2 The different functions served by Article 234
3.2.1 Helping the development of the Community legal order

Article 234 EC serves various functions, It has allowed the Community legal
order to develop, as the scope and substance of Community obligations is often
explained and expanded upon in the enforcement process™. Thus, on the occa-
sion of a request for a preliminary ruling by the Chairman of the Industrial
Tribunal of Truro, it was established that the Equal Treatment Directive was

no longer “confined simply to discrimination based on sex™. The procedure
has also been instrumental in defining the outer limits of Article 28 EC, as the
Sunday-trading saga and Keck and Mithouard® illustrated. The importance of the
procedure and the role played by national courts in the development of Commu-
nity law can hardly be overstated. The twin pillars of Community Constitutional
law, direct effect and primacy, were laid down in Article 234 EC references in
the context of small-claims disputes; and so were leading judgments regarding
general principles of law.

Article 234 EC also guarantees the independence and autonomy of Commu-
nity law in so far as it prevents varying interpretations of the same provisions in
the different national courts, leading to different applications of the Treaties in
the Member States. To ensure uniformity in the interpretation and application
of Community law, establishing the ECJ as a supreme court of appeal would
have been desirable, but this was not politically acceptable as the Member States
did not want a court that could overrule their own supreme courts. The solution
was to provide for a system of co-operation between equals, the national judici-
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aries and the ECJ4. Uniform interpretation and application of Community law
are fundamental requirements in the Community. The establishment of a Court
of First Instance, in respect of actions requiring close examination of complex
facts, was intended to improve the judicial protection of individual interests, but
it was equally meant “to enable the Court of Justice to concentrate its activities
on its fundamental task of ensuring the uniform interpretation of Community
law” and thereby “maintain the quality and effectiveness of judicial review in the
Community legal order.”

3.2.2 Ensuring effective protection of Community based claims

CHAPTER 3 ASCERTAINING THE SUBSTANCE OF COMMUNITY RIGHTS

The procedure does not merely serve Community interests. Through Article 234

EC, individuals have gained access to direct legal protection of their Community

based claims, even if such protection is limited by the procedural and material

scope of the Article. However, if the wishes of the parties may occasionally play a

role in persuading the national judge to refer, and if in the UK the parties them-

selves are encouraged to agree upon the form of the questions and the material

to be placed before the EC]J, litigants have no Community right to have their case

referred to the ECJ; }
|
\

“Article 177 does not constitute a means of redress available to the parties to a case ‘
pending before a national court™s.

The procedure allows individuals to control and prevent possible violations of
Community law by the Member States. More fundamentally, Article 234 EC
allows some obstacles to the enforcement of Community obligations to be chal-
lenged. In the words of the Court:

“whilst it thus aims to avoid divergences in the interpretation of Community
law which national courts have to apply, it likewise tends to ensure this application
by making available to the national judge A MEANS OF ELIMINATING DIFFICUL-
TIES WHICH MAY BE OCCASIONED BY THE REQUIREMENT OF GIVING COMMUNITY
LAW ITS FULL EFFECT Within the framework of the judicial systems of the Member
States.™

The Factortame litigation provides an illustration of the different functions
served by Article 234 EC. The challenge of the Merchant Shipping Act 1988

gave rise to three separate sets of questions. One involved determining the scope
of Article 52, another concerned the extent of the obligations of a national court
to protect the interim position of litigants trying to ascertain putative Commu-
nity rights's, and the last one concerned the award of a remedy in damages®°.
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3.2.3 The private enforcement model is not subordinate to infringement
proceedings

Besides ensuring a correct and uniform interpretation and application of
Community law by national courts, Article 234 EC has strengthened the mecha-
nisms designed to secure Member States’ compliance with their Community
obligations:

“The vigilance of individuals to protect their rights amounts to an effective super-
vision in addition to the supervision entrusted by Articles 169 and 170 to the diligence
of the Commission and of the Member States®”,

The preliminary ruling procedure allows individuals to control and prevent
possible violations of Community Law by the Member States. A direct action
enables the Commission to force Member States to comply with their Commu-
nity obligations. Nonetheless, there remains differences in what can be achieved
in the context of a preliminary reference as opposed to a direct action®?, and it
does not always appear to be objectively justifiable.

3.2.3.1 Two different remedies

The two actions may co-exist, but they do not achieve the same results. Actions
brought by individuals in national courts and those brought by the Commission
under Article 226 are not mutually exclusive and the Court has been dealing,

at the same time, under the two procedures with the same course of action by

a Member State®. However, under Article 234 EC the Court has no jurisdic-
tion either to apply the Treaty to a specific case or to decide upon the validity of
a provision of domestic law in relation to the Treaty, as it would be possible for

it to do under Article 2264, The EC] cannot rule on issues of national law,
and it cannot rule on the compatibility of national law with Community law¢.
This disclaimer of jurisdiction is at times one of form rather than substance. By
contrast, in Article 226 proceedings, the target is often the national rule.

3.2.3.2 The national court remains free to make a reference

Another set of issues raised by the availability of the two actions concerns the
effect to be attached by a national court to a decision by the Commission to
discontinue infringement proceedings when the dispute before it involves the
same piece of Community legislation®”. Should the decision of the Commission
not to proceed beyond the administrative phase of an infringement procedure
have any bearing on the decision of the national court to make a reference?
The fact that the Commission discontinues infringement proceedings
againsta Member State concerninga piece of legislation has no effect on the
obligation upon a court of last instance of that Member State to refer to the
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Court of Justice a question of Community law in relation to the legislation
concerned.

A Commission decision to pursue or not to pursue infringement proceed-
ing has no bearings on litigation before a national court. This is because the
Commission does not have the power to determine conclusively, either by
reasoned opinion or by other statements of its attitude under that procedure,
the rights and duties of a Member State, or to give it guarantees concerning
the compatibility of a given line of conduct with the Treaty. As the ECJ recalled,
only it can determine the rights and duties of Member States and only it can
appraise their conduct. This reading of Articles 226 EC, 227 EC and 228 EC is
welcome. First, that is because it is clear that it is for the Court rather than for
the Commission to state authoritatively what the law is. Secondly, it offers the
advantage of allowing breaches of Community law to be unveiled even where the
Commission has decided not to proceed to the judicial phase, as indeed the way
in which the Commission exercises its discretion under Article 226 EC is not
beyond criticism.

3.3 What can go wrong

The EC] still has an open-door policy: it encourages references and reformulates
inadequate questions. Still, it now takes special care to ensure that the procedure
is not employed for purposes not intended by the Treaties. The ECJ may declare
a reference inadmissible, either because the referring body lacks power to refer,
or because the question cannot be considered as acceptable.

Can one identify a type of court from which questions are accepted? Are
there particular types of questions which are refused?

3.3.1 Some bodies do not have jurisdiction to refer

Article 234 confers jurisdiction on any ‘court’ or ‘tribunal’. The concept does not
refer to the internal law of the Member States. The fact that national law does
not recognise a body as a ‘court’ or ‘tribunal’ within the meaning of Article 234
is irrelevant®®. Conversely, the fact that national law does so recognise is not
conclusive*s. The EC]J has defined the terms court or tribunal for the purpose of
Article 234 by specifying the criteria a qualifying forum must satisfy. The body
must be established by law, have a permanent jurisdiction, be bound by rules of
adversary procedure and be required to give a ruling, in complete independence,
in proceedings intended to result in a judicial decision. The requirement of inde-
pendence seems of particular importance, although it “should be interpreted
more rigorously™° — a comment made & propos the admissibility of preliminary
rulings from administrative authorities®.

Administratives* or disciplinary3 tribunals, a professional body appeals
committee** and a board supervising the procedures for the award of public
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contracts® have been held to constitute a court or tribunal; but a public prosecu-
tor or a private arbitrator® do not qualify and neither does a Director of Direct
Taxes and Excise Duties 37:

“The concept of a Court or tribunal within the meaning of Article 177 of the
Treaty is a concept of Community law which, by its very nature can only mean an
authority acting as a third party in relation to the authority adopting the decision
under appeal.”

In Member States where, in the resolution of taxation matters, an administrative
stage precedes the judicial phase, this delays the possibility for tax payers to have
a preliminary question referred to the ECJ8.

Likewise, the decision not to allow private arbitrators to refer questions to
the ECJ* creates additional delay for litigants. National courts in their role of
supervisors of arbitration proceedings have a duty to ensure the observance of
Community law and to refer. In England, the Court of Appeal was prepared to
adopt a different approach when dealing with an application for leave to appeal
against an arbitration award in Bulk Oil v. Sun#. This can in fact be seen as an
application in anticipation of the ECJ position as now established in Ecossuisse.
This judgment established that as a result of the arbitrator’s inability to request
preliminary rulings on questions of Community law, it is up to the national
courts exercising their powers of supervision and review over arbitral proceed-
ings and awards to examine questions of Community law and if necessary to
make reference to the ECJ. Thus, in Ecossuisse, while the EC]J recalled that:

“ an arbitration tribunal constituted pursuant to an agreement between the
parties is not a ‘court or tribunal of a Member State’ within the meaning of Article
177 of the Treaty since the parties are under no obligation, in law or in fact, to refer
their disputes to arbitration and the public authorities of the Member State concerned
are not involved in the decision to opt for arbitration nor required to intervene of their
own accord in the proceedings before the arbitrator.”

The ECJ also considered that, given that arbitrators, unlike national courts and
tribunals, are not in a position to request a preliminary ruling on questions of
interpretation of Community law, it is manifestly in the interest of the Commu-
nity legal order that, in order to forestall differences of interpretation, every
Community provision should be given a uniform interpretation, irrespective of
the circumstances in which it is to be applied. Accordingly, questions concern-
ing the interpretation of the prohibition laid down in Article 81(1) of the Treaty
should be open to examination by national courts when asked to determine the
validity of an arbitration award, and it should be possible for those questions to
be referred, if necessary, to the Court of Justice for a preliminary ruling.
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CHAPTER 3 ASCERTAINING THE SUBSTANCE OF COMMUNITY RIGHTS

3.3.2 Some questions are inadmissible

National courts alone have a direct knowledge of the facts of the case, hence they
are in the best position to appreciate, with full knowledge of the matter before
them, the necessity for preliminary rulings to enable them to give judgment+
So, where the referring court has duly translated a Community law point into

a question of interpretation, the Court is in principle bound to give a ruling.
There are a number of limits to this principle:

1) the Court cannot answer questions relating to the validity of national law,
although it has often extracted from questions imperfectly formulated
those which alone pertain to the interpretation of the Treaty;

2)the Court refuses to answer ‘hypothetical questions*?, or entertain “fictive
litigation’, although in the context of questions regarding the validity of
Community legislation it has entertained actions which have been consid-
ered as being hypothetical in nature, since the Community legislation
involved was not yet in force®.

In addition, the Court has shown a greater willingness to examine the relevance
of questions submitted to it+, particularly when submitted by inferior national
courts#, So, whilst in theory, the ECJ has no jurisdiction relating to the facts
of the case, in practice, closer examination of the conditions in which cases are
referred to it, has, on occasion, appeared necessary in the light of some abuse of
the procedure.

The Court’s willingness to co-operate with national courts remains the rule
as evidenced by Enderby*:

“Article 177 provides the framework for close cooperation between national courts
and the Court of Justice, based on a division of responsibilities between them. Within
that framework, it is SOLELY FOR THE NATIONAL COURT before which the dispute has
been brought, and which must assume the responsibility for the subsequent judicial
decision, to determine in the light of the particular circumstances of each case both
THE NEED FOR A PRELIMINARY RULING in order to enable it to deliver judgment and
the RELEVANCE OF THE QUESTION which it submits to the Court. Accordingly, where
the national court’s request concerns the interpretation of a provision of Commu-
nity law, the Court is bound to reply to it, unless it is being asked to rule on a purely
hypothetical general problem without having available the information as to fact or
law necessary to enable it to give a useful reply to the questions referred. In this case,
the Court of Appeal, like the tribunals which heard the case below, decided in accord-
ance with the British legislation and with the agreement of the parties to examine the
question of the objective justification of the difference in pay before that of the equiva-
lence of the jobs in issue, which may require more complex investigation. It is for that
reason that the preliminary questions were based on the assumption that those jobs
were of equal value. [...] Where, as here, the Court receives a request for interpretation
of Community law which is NOT MANIFESTLY UNRELATED TO THE REALITY OR THE
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SUBJECT-MATTER OF THE MAIN PROCEEDINGS, it must reply to that request and is not
required to consider the validity of a hypothesis which it is for the referring court to
verify subsequently if that should prove to be necessary?.”

Leclerc Siplec®® also clarified the Court’s jurisdiction and role under Article 234.
Since it has no jurisdiction to give an advisory opinion on general or hypotheti-
cal questions of law, examination of the conditions in which the case had been
referred may in certain circumstances be necessary in order to determine
whether the reference is admissible. Requests for preliminary rulings have been
declared inadmissible where Article 234 was used as a ‘procedural device*sor

an ‘artificial expedient’ by parties who engage in contrived litigation in order
to obtain a finding that some provisions of national legislation are contrary to
Community laws'. Still, the fact that the parties to the main proceedings are in
agreement as to the result to be obtained makes the dispute no less real.

The EC]J has also declined jurisdiction to give a preliminary ruling on a
question raijsed before a national court where the interpretation of Community law
has no connection whatever with the circumstances or purpose of the main proceed-
ingss,

3.3.2.1 The viability of the system commands some restraints

So, the Court has demonstrated a willingness to determine the limits of its juris-
diction. Some control over the many requests for a preliminary ruling submitted
is at any rate required to secure the viability of the procedure. The ECJ itself 5*
acknowledged the practical problems which beset the present system, namely its
increasing workload and the time which can elapse before a ruling is obtained.
In May 1999 it published a report on “The future of the Judicial System of the
EU” where it highlighted the “dangerous trend towards a structural imbalance
between the volume of incoming casess* and the capacity of the instruction to
dispose of them.” It warned clearly that without adoption of measures, “the new
areas of jurisdiction’s will inevitably result in delays on a scale which cannot be
reconciled with an acceptable level of judicial protection in the Union”. It also
warned that “it would no longer be able to apply to cases the thorough considera-
tion necessary for it to give a useful reply to the questions referred.”

Therefore it is suggested that the insignificant percentage of cases where the
ECJ declined jurisdiction should be treated as “a small price to pay for optimis-
ing the Court’s resources™®. Furthermore, from a UK perspective, the EC]
capacity to limit the use of Article 234 EC is unimportant. Only one reference
from the UK courts has, to date, been declared inadmissible¥, being a case
where the EC] was invited to construe Community law outside its Commu-
nity field of application. The applicant bank had started an action in England
for the repayment of sums paid to the City of Glasgow pursuant to a contract
subsequently rescinded. A statute broadly taking over the solutions adopted in
the Brussels Convention governs conflicts of jurisdiction between the courts of
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England and Scotland. Glasgow City Council considered that the Scottish courts
had jurisdiction, and the Court of Appeal sought preliminary rulings on the
interpretation of the statute from the ECJ to determine restitution actions in the
context of the Brussels Convention. The ECJ declared the reference inadmissible
as the Brussels Convention itself was not applicable in the circumstances of the
case, even if conflicts of jurisdiction between the English and Scottish courts
were governed by rules inspired by it. Regardless, the House of Lords held that
full regard should be had to decisions of the EC] interpreting the Conventionss*.

The EC]J has issued a note for guidance on references by national courts for
preliminary rulingss® which openly invites them to exercise a greater measure
of self-restraint. It contains “practical information which, in the light of experi-
ence in applying the preliminary ruling procedure, may help prevent the kind
of difficulties the Court has sometimes encountered.” It might be helpful if the
EC]J or the Commission could ascertain whether litigants or national courts have
found these guidelines useful and whether they have had any impact in curbing
the number of unnecessary references.

The success of the procedure rests largely on the willingness of national
courts to co-operate. National courts must make the reference and accept and
apply the judgment of the Court. Even so, the victory can be a Pyrrhic one when
interim relief was not forthcoming®°.

3.4 The national courts as main players

National courts too may be tempted to limit recourse to Article 234. One must
distinguish between courts with a power and those with a duty to refer. But,
before examining how UK courts have exercised their discretion or discharged
their obligation, let us briefly examine the distinction.

Reference to the ECJ is mandatory if the court is one “against whose deci-
sions there is no judicial remedy under national law”. This appears straight-
forward. Still, the question of which courts are required to ask for a prelimi-
nary ruling and which have the option has in fact been the subject of some
controversy in the UK. This is rather odd given that the text of Article 234 EC
is unequivocal. It suggests that the obligation extends not only to those courts
which are never subject to appeal, but also to those courts whose decisions in the
cases in question are no longer subject to appeal. In other words, not only are
the highest courts of each Member State under an obligation to refer, but so are
any courts in a case from which no appeal lies. This raises an issue of particular
relevance in the UK®, where there is no systematic right of appeal, but rather a
system by which an appeal court may be asked for and may grant or refuse ‘leave
to appeal’ against not only interlocutory but also final judgments. Should a court
with a power to grant or refuse leave to appeal be treated as a final court? In
Pharmaceutical Society® the Court of Appeal — although it did make a reference
- did not think so:
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“a court or tribunal below the House of Lords can only fall within the last para-
graph where there is no possibility of any further appeal from it . There is a judicial
remedy against a decision of this court by applying for leave to this court and then to
the House of Lords itself if necessary.”

In Chiron v. Murex  the appellant argued that the Court of Appeal fell within
Article 234(3) EC on the ground that leave to appeal to the House of Lords had
been refused and that, therefore, the Court of Appeal was the court of last resort.
The Court of Appeal declined to refer, first, on the ground that, as it had already
given judgment, it was no longer acting in a capacity which enabled it to resolve
the dispute. Moreover, it stated that the right to petition the House of Lords

for leave to appeal was a judicial remedy, which entailed that it, the Court of
Appeal, could never fall within Article 234(3) EC. This reasoning was explicitly
confirmed in Trent Taverns v. Sykes®.

In England, in criminal matters, there can be no appeal to the House of
Lords unless a point of law is certified for consideration by the House of Lords.
Further, there is no appeal against the refusal of the Court to certify a point of
law. Although in Magnavision® it was accepted that “[...] by refusing to certify a
point of law we have turned ourselves into a court of final decision”, the Divi-
sional Court refused to make a reference. Likewise, in Hagen v. Moretti %, Buck-
ley L.J accepted that the ultimate court of appeal “is either this court if leave to
appeal to the House of Lords is not obtainable, or the House of Lords.”

Accordingly, “parties seeking a reference in these circumstances must
ensure that the court be asked during argument to proceed on the basis that if it
is minded to refuse leave to appeal to the House of Lords, it must approach the
question of a preliminary ruling on the basis that it is already a final court®””, or
that it should give leave, which in practice would be done®®.

This advice holds true notwithstanding the judgment of the ECJ in Lyck-
eskog®. In Lyckeskog , the EC] had to consider whether a national court or
tribunal whose decisions may be the subject of appeal only after a declaration
of admissibility has been issued must be considered to be a court or tribunal
against whose decisions there is no judicial remedy under national law within
the meaning of Article 234 (3) EC. The EC] established through an inquiry
with the referring court that, should a question arise as to the interpretation or
validity of a rule of Community law, the supreme court will be under an obliga-
tion, pursuant to the third paragraph of Article 234 EC, to refer a question to
the Court of Justice for a preliminary ruling either at the stage of the examina-
tion of admissibility or at a later stage. Accordingly, the EC]J ruled that decisions
of a national appellate court which can be challenged by the parties before a
supreme court are not decisions of a ‘court or tribunal of a Member State against
whose decisions there is no judicial remedy under national law’ within the
meaning of Article 234 EC.
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3.4.1 Discretionary jurisdiction

The attitude of inferior courts is particularly important. They can avoid the
costly and cumbersome procedure involved in pursuing an action through to the
final court:

“the Court of Justice in Luxembourg is in a far better position to reach a decision
which is COMMUNAUTAIRE than this court, ... an immediate reference will obviously
save considerable time and costs”.

Yet, inferior courts may be disinclined to make references; alternatively their
decision to refer may be the subject of an appeal to a superior court.

3.4.1.1 A matter for the court hearing the case

The discretion to refer is a matter for the national court alone: “a court has an
unfettered discretion to refer if it considers that a decision on the question is
necessary in order to enable it to give judgement””’. The Court of Appeal has
indicated that discretion means it is for it to decide whether a preliminary ruling
is necessary to enable it to give judgment; and not that a ruling from the EC]J is
necessary to enable it to reach a decision on the question.

In Bulmer v. Bollinger™* Lord Denning set out guidelines. In his view, a
reference was only “necessary” if: the point of reference was conclusive for the
outcome of the case; the ECJ] had not already given judgment on the question;
the matter was not considered to be reasonably clear and free from doubt and the
facts had been decided. Further, the court contemplating a reference was to exer-
cise its discretion only after considering: the delay in obtaining a ruling?, the
need to avoid overloading the EC]J, the wishes of the parties and the expenses of
obtaining a ruling. Finally, he reminded English courts that it would be prefer-
able if English judges decided the point themselves, but that if a reference was to
be made, they should formulate questions clearly — another reason for ascertain-
ing the facts first.

Denning’s guidelines had some influence: they seemed to discourage the
use of the procedure. They were reviewed in Samex?* and from then on a more
communautaire approach prevailed. The “aberrant interpretation”’s of the notion
of quantitative restrictions and the ensuing results might also explain the
change in the attitude of, at least, the English judiciary. Lord Diplock in Henn
and Darby’® observed:

“it serves as @ TIMELY WARNING to English judges not to be too ready to hold

that because the meaning of the English text (which is one of six of equal authority”’)
seems plain to them no question of interpretation can be involved.”
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The national court has also complete discretion as to the timing of the refer-
ence and the ECJ confirmed that the considerations of procedural organisation
and efficiency dictating timing had to be weighed by the national courts?®. Such
timing has varied.

In England, requests for a preliminary ruling have been made in inter-
locutory proceedings?s, and on the grant of leave to apply for judicial review?®®.
However, Lord Denning’s requirement that the relevant facts be established has
generally been observed. In Lord Bethell v. Sabena® it was held that:

“until all the facts have been investigated, it is impossible to frame a question
which will ensure that the court is provided with real assistance.”

and in Hagen v. Moretti®*;

“for a court to know which are the right questions to formulate, it is most impor-
tant that all the relevant facts be established”.

In Scotland, guidelines were given by Lord Cameron®:

“a reference to the European Court can competently be made when it appears it
may be necessary to do so at any appropriate stage of a litigation. Having regard,
however, to our Scottish system of pleading, I would not normally be persuaded that
such a necessity, with whatever degree of urgency that word may be interpreted,
should be held to arise until the pleadings have been adjusted and the real question in
dispute focused on the pleadings. I am fortified in this view of the matter by reference
to the judgment of Lord Denning in the case of BULMER v. BOLLINGER. In particular,
I should find it difficult to make such a reference where preliminary issues of title,
competency and relevancy remain unresolved”.

The advice that the facts should always be decided first before any question
of a preliminary ruling arises has not always been found entirely sound, on
the ground that a national court may not be able to evaluate the relevance of a
particular fact until the point of Community law has been resolved?+. Besides, in
practice, when the referring national court had not determined all the relevant
findings in fact, the Court tended to offer a very general interpretation leav-
ing the national court to deal with further procedure®. Further, where the
interpretation required depended upon determination of facts as well as law,
and although the fact finding powers lies principally with the national courts
making the reference, the EC] has on occasion shown itself willing to admit or
call for evidence®® to explain the background or complete the facts as stated in
the order for reference so as to enable it to understand the question better.

At present, given the Court’s emphasis on its need to have a clear under-
standing of the factual and legal context® of the proceedings, ascertainment
of the facts seems advisable. It also seems prudent given that the Court has,
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albeit on recent and rare occasions, declared the reference inadmissible when
the description of the legal and factual background of the case has been found
inadequate®. Finally, one must be aware that the preliminary ruling procedure
is ill-suited to the process of fact finding®.

3.4.1.2 Appeal against a decision to refer

As a matter of Community law, the national court’s discretion to refer cannot be
fettered by decisions of superior courts®®. In this way, Article 234 EC can alter
the powers and rules of procedure of national courtss". It was observed that

“there can be no doubt that any court or tribunal has the right at all times to refer
a question of interpretation to the Court of Justice under Article 177. But it is much
more difficult to decide whether a national court which, by virtue of its national law,
is no longer able to give a ruling on a question, is given back the right to do so by
Article 177 of the EEC Treaty™.

Such analysis overlooks the fact that, when giving effect to Community law,
national judges act as Community judges. Accordingly national judicial proce-
dures, conventions codes or practices may have to be set aside, an area which
nowadays ought to be free from difficulty®, but is nots+.

Rheinmiihlen also establishes that inferior courts in a Member State cannot
be bound on a question of Community law by any decision of their superior
courts, unless the higher court has itself obtained a ruling from the EC]J on this
very issue. A UK court therefore must remain free to refer notwithstanding the
existence of what would ordinarily be the binding authority of a superior UK
court on the point.

Given that it was established that, as a matter of Community law, the discre-
tion of national courts should not be interfered with, some Member States took
steps to prevent appeals against decisions by lower courts to referss. By contrast,
in other Member States decisions to refer have been questioned?®. In the UK,
this has been rare. In England, the Court of Appeal has set aside an order of the
Divisional Court making a reference?’, but only because it was completely satis-
fied that it could resolve the Community law issue involved.

“I understand the correct approach in principle of a national court (other than a
final court of appeal) to be quite clear, if the facts have been found and the Commu-
nity law issue is critical to the Courts’ final decision, the appropriate course is to
refer unless the national court can with complete confidence resolve the issue itself. In
considering whether it can with COMPLETE CONFIDENCE resolve the issue itself, the
national court must be mindful of the differences between national and Community
legislation, of the pitfalls which face a national court venturing into what may be an
unfamiliar field, of the need for uniform interpretation throughout the Community
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and of the great advantages enjoyed by the Court of Justice in construing Community
instruments.™®

This is a welcome decision. National judges have been invited and encouraged
for years to become and behave like Community judges. It is therefore hardly
surprising that their familiarity with Community matters would grow and
that, as a result, their confidence should increase®s. As a matter of fact, reli-
ance on the increased and increasing maturity of national courts is essential to
the Community legal system. National courts must not only act as Community
courts, they must be able to fulfil that role for the most part on their own. This
judgment is helpful in providing guidance as to when a national court should
feel confident it can resolve Community law issues itself,

The Court of Appeal also gave judgment™° on an appeal against a decision to
make a reference for a preliminary ruling. In a case concerning parallel imports
of pharmaceutical products, the High Court considered it necessary to refer a
series of questions to the Court of Justice for a preliminary ruling. That Court
had already rejected the application by a number of the parties for leave to appeal
against the decision making the reference. Those parties subsequently applied
to the Court of Appeal for leave to appeal. The Court of Appeal, while accepting
that the appellants’ arguments on the interpretation of the law at issue in the
main case might be correct, rejected the appeal, stating that the High Court was
right to consider that the questions arising in the case before it were not clear
and that the matter should be referred to the Court of Justice, either through the
High Court itself or through another court. Furthermore, the Court of Appeal
took the view that, even if leave to appeal had been given, it was most unlikely
that that court would conclude that the reply to the questions raised was so
obvious that no reference for a preliminary ruling was necessary. Lastly, it added
that a decision to make a reference to the Court of Justice should not be adopted
until the national procedure had reached a stage enabling the national court to
specify the factual and legal framework of the questions to be submitted. The
Court of Appeal considered that that stage had been reached after the High
Court had given judgment after setting out the facts of the case. The Court of
Appeal declared that it was not bound to intervene in the High Court’s exercise
of its discretion unless that court had failed to take account of a matter of which
it should have taken account, or else it took into account matters that were not
material or unless its decision was manifestly wrong. That was not the case
with the judgment of the High Court at issue. The Court of Appeal therefore
rejected the appeal. In other words, the Court of Appeal would not, save excep-
tional circumstances, interfere with a decision to refer. It is suggested that from
a Community perspective the exceptional circumstances envisaged by the Court
of Appeal are not problematic.
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In Scotland, the High Court*' was satisfied it had jurisdiction to hear
an appeal against a decision of a judge of first instance to seek a preliminary
ruling, but decided it would not be justified in interfering with the exercise of
the Sheriff’s discretion to refer unless it were thought that the decision of the
Sheriff was plainly wrong. Generally the court only ensures that questions are
properly framed rather than interfering with the decision to refer. Where an
Article 234 reference is pending in another case, the outcome of which may be
relevant to other domestic proceedings, it may then be possible to obtain a stay
of proceedings until it has been heard™>.

Finally it is important to note that Article 68(1) EC has removed the right
of appellate courts to refer cases on the interpretation of any act adopted under
Title IV EC. This has been held to constitute an unfortunate loss of judicial
protection for people domiciled in Member States bound by the Brussels I Regu-
lation™-.

3.4.2 Courts with an obligation to refer

The particular objective of the obligation to refer for courts against whose
decisions there is no judicial remedy under national law is to prevent a body of
national case law not in accord with the rules of Community law from coming
into existence in any Member State'*s. This too is an area which nowadays
should be free from difficulty, but is not. The ECJ has recently explained again'®
why the obligation to refer should be complied with.

According to case-law that is well established, that obligation to refer is based
on co-operation, with a view to ensuring the proper application and uniform
interpretation of Community law in all the Member States, between national
courts, in their capacity as courts responsible for the application of Community
law, and the Court of Justice; and it is particularly designed to prevent a body of
national case-law that is not in accordance with the rules of Community law from
being established in any Member State (emphasis added)

3.4.2.1 Is Cilfit still good law?

The obligation laid down in Article 234(3) is not absolute. The authority of an
interpretation under Article 234 already given by the EC], especially on a materi-
ally identical question, may relieve a national court against whose decisions
there is no judicial remedy from its obligation to make a reference”. In addi-
tion, Cilfit°® established that there is no obligation to refer,

“where previous decisions of the Court have already dealt with the point of law
in question, irrespective of the nature of the proceedings which led to those decisions,
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even though the questions at issue are not strictly identical ... or where the correct
application of Community law may be so obvious as to leave no scope for any reason-
able doubt as to the manner in which the question raised is to be resolved”.

At the same time, however, the ECJ] reminded national courts that they should
consider carefully before deciding points of Community law on their own, given

“.the specific characteristics of Community law, the particular difficulties to
which its interpretation gives rise and the risk of divergences in judicial decisions
within the Community”,

Accordingly Cilfit appears a rather ambiguous limitation of the obligation to
refer'®s:

“the real strategy of CILFIT was not to incorporate an ACTE CLAIR concept into
Community law. It is to call the national judiciaries to circumspection when they are
faced with problems of interpretation and application of Community law.”

Today, the strict requirements laid down in Cilfit need reconsidered. Advocate
General Jacobs remarked that they were designed at a time when national
supreme courts were defiant of the authority of the EC], a situation which has
changed. If today, occasionally, final courts still fail to refer, and even adopt a
wrong interpretation of Community law, this reality is insufficient to warrant a
strict interpretation of the obligation to refer.

“It seems to me however disproportionate to base a general theory of Article 177 on
isolated instances of what might amount to its improper application. Such a theory
will in any event not resolve the problem if the national court is deliberately taking a
different view. That theory would require the application of a sledge hammer without
cracking the nut.™e°

3.4.2.2 No defiance in the UK courts

In the UK, in spite of some refusals to refer, there has never been an estab-
lished pattern of defiance of the authority of the ECJ unlike the situation with
the French Conseil d’Etat™. The UK courts’ reasons for a refusal to refer have
varied. Sometimes they explained that no referral was made to seek interpreta-
tion as none was required. Thus, in Finnegan'?, the House of Lords found that
since UK, rather than EC law governed the case, the court best placed to provide
an interpretation was a UK court and not the ECJ. In R v. London Boroughs
Transport Council ex parte Freight Transport Associations Ltd, the House of Lords
held that “no plausible grounds were advanced for a reference to the EC]™s. In
a criminal matter, the High Court found that it was not under any obligation to
refer, because it did not require an interpretation+ . Indeed, in the light of the

90




CHAPTER 3 ASCERTAINING THE SUBSTANCE OF COMMUNITY RIGHTS

fact that final judgment had already been given, the court was functus officio
and the case was no longer ‘pending’ within the meaning of Article 234 (4).™
Finally no question of interpretation can arise where the meaning of a Commu-
nity provision is clear. In spite of isolated resorts "¢ to the doctrine of acte clair,
both in Scotland and in England, overall*7, the UK courts seem to be aware they
should hesitate before reaching the conclusion that the matter is clear"® and
seem to be fully aware of the full implications of Cilfit, since they have stated
that there is an obligation to refer where there is a reasonable doubt as to the
interpretation of the provision"s.

In the UK, a deliberate refusal by a court of final appeal to comply with its
obligation to refer could potentially be open to a challenge. With the entry into
force of the Human Rights Act 1998, it is now open to a party to argue that a
refusal to refer violates the right to effective judicial protection and that accord-
ingly a remedy be provided under national law. An analogy could be drawn with
the German experience where a refusal to comply with an obligation to refer has
been treated as arbitrary and as constituting a violation of a fundamental right.
The German Constitutional Court provided a remedy under national law when
a German court unreasonably refused to refer a case to the ECJ. It held that no
one should be removed from the jurisdiction of their lawful judge®°, who in
matters of Community law is the ECJ.

3.4.3 Interpreting and Applying the Court’s ruling

The ruling of the ECJ is binding on the referring court’*' and the operative part
of the judgment should always be interpreted in the light of the reasoning that
precedes it.2

Occasionally, the temporal effect of preliminary rulings has given rise to
difficulties. The basic rule is that the interpretation which the ECJ gives to a rule
of Community law clarifies and defines where necessary the meaning and scope
of that rule

“as it must be or ought to have been understood and applied from the time of
its coming into force. It follows that the rule as thus interpreted may, and must, be
applied by the courts even to legal relationships arising and established before the
judgment ruling on the request for interpretation, provided that in other respects the
conditions enabling an action relating to the application of that rule to be brought
before the courts having jurisdiction, are satisfied.” '

Exceptionally*>4, the EC] may,
“in application of the general principle of legal certainty inherent in the Commu-

nity legal order and in taking account of the serious effects which its judgment might
have, as regards the past, on legal relationships established in good faith, be moved to
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restrict for any person concerned the opportunity of relying upon the provision as thus
interpreted with a view to calling in question those legal relationships”.

Therefore the EC]J only has the power to limit the temporal effect of a ruling's,
although it may be — and has been - asked to reconsider the question of a
temporal effect. Thus, in Barber, given “overriding considerations of legal
certainty” and the need not to “upset retroactively the financial balance of many
contracted-out pension schemes”, the EC] decided that the direct effect of Arti-
cle 141 EC

“may not be relied upon in order to claim entitlement to a pension with effect
from a date prior to that of this judgment, except in the case of workers or those claim-
ing under them who have before that date initiated legal proceedings or raised an
equivalent claim under the applicable national law,”26

The ways in which national rules governing time limits for lodging a claim may
also limit the temporal effect of a preliminary ruling will be explored later?.

If interpretation and application can theoretically be distinguished, and if
the ECJ has been careful to redraft questions relating to the validity of national
law, national courts often have little choice in applying the Court’s ruling. As
both the major and minor premises are already fixed, national courts have only
to pull the trigger, for the aim has already been taken™*. The blurring of the
line between interpretation and application has been typified as just one of the
manifestation of the transformation of the relationship between equals into the
judicial hierarchy characteristic of judicial systems in federal systems™s.

3.5 The practice
3.5.1 Some figures

Annexes to the Annual Reports on Monitoring the Application of Community
Law contain comments on the Application of Community Law by national
courts’°. The following tables are extracted from the 18th Annual Report which
highlights that preliminary rulings for that year represented 44,5% of all cases
brought before the EC]J.

Number of references in the UK 1990-2000

1990 1991 11992 11993 | 1994 | 1995 1996 |1997 ]1998 |1999 | 2000
12 13 15 12 24 20 2 18 24 22 26

In 19961 UK courts made 21 references, 3 of which originated in the House
of Lords. In 2000 4 emanated from the Court of Appeal treated as court of last
instance, a pattern consistent with that observed in other Member States and
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consistent with practice in recent years as evidenced by the breakdown of all UK
references by year and type of court*, Research carried out by the Research and
Documentation Department of the ECJ did not show any cases in the UK where
decisions against which there was no appeal were taken without a reference for
a preliminary ruling even though they turned on a point of Community law
whose interpretation was less than perfectly obvious™. No indication was given
as to whether these statistics took account of the leave of appeal issue.

The research appears to be carried out by the Commission on the basis of
data compiled by the Research and Documentation Directorate and Computing
Division of the Court of Justice. The Research concentrated on the following
questions:

1. (i) Were there cases where decisions against which there was no appeal
were taken without a reference for a preliminary ruling even though
they turned on a point of Community law whose interpretation was less
than perfectly obvious?

(ii) Were there any other decisions regarding preliminary rulings that
merit attention?

2. Were there cases where courts, contrary to the rule in Case 314/85
Foto-Frost, declared an act of a Community institution to be invalid?

3. Were there any decisions that were noteworthy as setting good or bad
examples?

4. Were there any decisions that applied the rulings given in Francovich,
Factortame and Brasserie du Pécheur?

The criteria used in the selection of these topics are not explained. Furthermore,
the responses to question 3 — noteworthy decisions setting good or bad exam-
ples — are given without any indication of the category in which they fall, nor
any indication of the reasons why the Commission considers these decisions
ought to be regarded as good or bad examples. Accordingly, the usefulness of
such research remains unclear. It is suggested that the ECJ and the Commis-
sion together with national courts and academia should reflect on the types of
information which should be gathered and analysed.

The breakdown by jurisdiction is as follows. In England, towards the end of
1995, the Court of Appeal had referred an aggregate of thirty cases, whilst the
House of Lords had only made seventeen referrals, 34% of referrals from the
UK emanate from the High Court of Justice (seventy nine referrals)+. Scotland
has one of the lowest number of references per capita of any jurisdiction in the
Union, and made no reference in the first ten years of UK membership. The
subject matter of cases referred by UK courts break down as follows: questions
concerning labour law come first, mainly from the area of equal pay and equal
treatment, then agriculture and fisheries, then questions relating to free move-
ment of goods and questions on Social Security. On one view therefore, UK
courts make reference in order to ascertain the requirements of Community law
principally in areas where it applies to purely internal matters.
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3.5.2 Conlflicting views on the success of the procedure in the UK.

In the context of preliminary rulings, both Member States — including third
party Member States — and Community institutions have the option of inter-
vening and making observations to the ECJ. The UK Government intervened
in nearly 80% of cases coming from UK courts, a figure which no other
Government matches, an indication that “not only the courts of the UK but
also its Government takes a strong interest in European Law™3. Extra-judi-

cial comments view from Luxembourg judges have been very positive. They
included the facts that Courts in the UK have been very willing to make refer-
ences and have loyally complied with preliminary judgments; that references
from UK courts make good reading and are nearly always well-reasoned; that the
case-law of the EC] appears ascertained and the problems clearly identified, and
that they nearly always raised substantial points of interpretation.

This view is to be contrasted with that of a counsel to the Equal Oppor-
tunities Commission who, after 12 years of UK membership, wrote: “we see
Community law through a glass, darkly”. In his view, the experience of the
parties — especially applicant employees - at first sight a success story”, as
all but one of the applicants had succeeded in their claims, could upon closer
analysis give cause for concern. Substantial legal costs had been incurred with-
out establishing clear and coherent principles of Community law; interpreting
and applying the Court’s decisions had been difficult; there had been very long
delays in obtaining a reference or a decision under Article 234; and parties and
national courts had become more reluctant to seek or to order references.

Years later the same mixed conclusions could be drawn: if English courts
have referred many important cases for the development of Community Consti-
tutional law, inter alia, van Duyn™, Johnston's®, Marshall I and II?, the litigant’s
perspective is rather more disappointing. Typically, an important case such as
Johnston was also a Pyrrhic victory for Mrs Johnston for “her continuing loss and
damage had, by the date of the reference, exceeded the maximum amount of
compensation which was - then'+- recoverable under national law.” Without the
assistance of the Equal Opportunities Commission, the Marshall saga could not
have been financed.

3.6 Conclusion

The opportunity of a dialogue between the EC] and the national courts is impor-
tant for a number of reasons, not least because in a number of circumstances,
Article 234 provides the only possibility of a remedy for victims of breaches of
Community law. Yet, the procedure suffers weaknesses. Some are identifiable at
the EC]J level'#, others are the responsibility of national courts, and others, like
delays in obtaining a reference, can be attributed to both sides. The ECJ is the
victim of its own success'. In the UK, the significant delays in making refer-
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ences have been caused by a variety of contributory factors. These included the
refusal of an inferior court to refer, the time needed by the parties to agree the
relevant facts or questions of interpretation, and the delays involved where leave
to appeal was sought against a decision to refer.

Methods need to be devised to limit the Court’s jurisdiction and various
practical suggestions have been floated'ss. Some are directed at the EC] and
others at national courts. Some are quite radical and would involve a reform of
the Treaty; others are most cosmetic. The proposals include confining the power
to refer to national courts of higher level, codifying the EC] case law regarding
admissibility of preliminary rulings, encouraging national courts to propose
their own answers to the questions they pose, reminding national courts of the
need to set out clearly the factual and legal context, simplifying the EC]J proce-
dure so as to allow the EC]J to give its ruling by reasoned order only where the
question submitted is manifestly identical to a question on which the court has
already ruled, introducing a filtering system to enable the EC]J to decide which
of the questions referred really need to be answered because they are questions
which are fundamental to the uniformity and development of the case law and
creating in each Member State decentralised judicial bodies responsible for deal-
ing with references for preliminary rulings from courts within their jurisdic-
tion, together with a power for these bodies to make reference to the EC]J. As
has been shown, some of the practical solutions already apply de facto in the
UK, where the courts have exercised with definite maturity their functions as
Community courts of general jurisdiction.

At Nice, while Article 234 EC was left untouched, it is worth noting that
Article 225(3) EC was changed to provide that the CFI shall have jurisdiction to
hear and determine questions referred for a preliminary ruling under Article
234 EC in specific areas to be determined at a later stage in the Statute of the
Court of Justice. It is important to note that the CFI where it considers that the
case requires a decision of principle likely to affect the unity or consistency of
Community law may refer the case to the EC]. Declaration 14 on Article 225 of
the EC Treaty further provides that the practical application of these new provi-
sions be reviewed. More importantly the EC]J will be allowed to establish its own
rules of procedure which will only require approval by the Council by qualified
majority. The ECJ has also been granted additional resources, although these are
not thought to be commensurate to the task at hand.

There is a serious weakness of the preliminary ruling, however, which
needs to be addressed by the EC] itself rather than through Treaty reform. The
procedure has become ‘diluted’. Examples of such dilution can be found in many
areas, from free movement of goods — where the ECJ ended up blaming the trad-
ers! to sex discrimination or the case law on remedies. With regard to the latter,
it is clear that more and more specific questions are being sent by the national
courts. In turn the ECJ is subjecting national rules to a close and detailed
scrutiny. This is bad for two reasons. First, this is the function of the national
court under the division of labour organised by the Treaty. Secondly, it does not
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in any way serve the purpose of the procedure in so far as the ruling can only be
understood in the light of the specific circumstances of that case. This in turn
generates more case law. It is important that the review in abstract is done by the
EC]J while specific review is for the national court.

The procedure might work better if the ECJ was “able to decide questions
referred under Article 234 in a manner which enables Community law to
develop on the basis of intelligible and rational principles™+4. Redrafting of the
questions by the ECJ has sometimes led the Court to apply Community law to
the facts of the case, and even in sore instances to facts treated as peripheral by
all parties involved. Since the main function of Article 234 is the uniform inter-
pretation and application of Community law, the main task for the ECJ is “not
so much the administration of justice in individual cases, but the function of
overseeing the development of Community law in important principled cases™s”.
These remarks are echoed by the call*#® for a reappraisal of the current division
of tasks between the EC]J and national courts. Advocate General Jacobs pointed
out that it is necessary to address the question whether or not it is appropriate
for the Court to be asked to rule in every case where a question of interpretation
of Community law arises. Article 234, like other provisions of Community law,
should be interpreted in an evolutionary way. As he argued, excessive resort to
preliminary rulings seems increasingly likely to prejudice the quality, coherence
and even accessibility'#, of the case-law, and may therefore be counterproductive
to the ultimate aim of ensuring the uniform application of the law throughout
the Community'4®. In many fields, a body of case law developed by the ECJ exists
to which national courts can resort in resolving new questions of Community
law and, in a number of technical matters, national courts are able to extrapolate
from the principles developed in this case law. He suggested that the appropri-
ateness of a reference should be assessed in the light of the objective of Article
234. The Court’s function under Article 234 is not merely to give the national
court the correct answer in a given case, but to give rulings of general signifi-
cance™s,

Certainly if only references raising a point of general importance are
accepted, a more principled and balanced case law is likely to result. In turn this
might lead to less references being sent by national courts and ultimately the
Court of Justice’s workload would be alleviated.

The function of Article 234 is not to see that justice is done between the
parties, but to ensure that Community law is uniformly interpreted and applied
throughout the Community. If this view is accepted, by national courts as well
as the EC], it is a strong argument for a principled rather than a case by case
approach. This ultimately will ensure a better protection of litigants, as well as
making the task of national courts easier.
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