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CHAPTER 4 GIVING EFFECT TO COMMUNITY LAW

“The doctrine of direct effect seeks to ensure that rights accruing from Community
law are available to the individual, whilst the doctrine of primacy ensures that such
rights will take precedence over any national rule or practice.”™

“Of course a British court will always be willing and anxious to conclude that
United Kingdom law is consistent with Community law. Where an Act is passed for
the purpose of giving effect to an obligation imposed by a Directive or other instru-
ment a British court will seldom encounter difficulty in concluding that the language
of the act is effective for the intended purpose. But the construction of a British Act
of Parliament is a matter of judgment to be determined by the British courts and to
be derived from the language of the legislation considered in the light of the circum-
stances prevailing at the date of enactment. [...] section 2(4) of the ECA 1972 does not
in my opinion enable or constrain a British court to distort the meaning of a British
statute in order to enforce against an individual a Community Directive which has no
direct effect between individuals. Section 2(4) applies and only applies where Commu-
nity provisions are directly applicable.”

Giving effect to Community law

This chapter discusses the various techniques available to give effect to Commu-
nity law in national courts and their application by the UK courts.

First the ECJ had to ensure that Community law could be invoked before
national courts. Then the ECJ had to provide national courts with guidance on
how to deal with substantive conflicts between national law and Community
law. To this end, it developed the doctrine of primacy of Community law over
national law. Primacy renders automatically inapplicable any conflicting provi-
sions of national law; national judges must set aside any provisions of national
law which conflict with the Community rule, whether prior or subsequent to
the Community rules. However, Community law cannot always be applied by
national courts as it stands. In a number of circumstances Community law can
only be used as an aid to the interpretation of national law. In the last resort it
can also give rise to an action for damages against the Member State which has
breached Community law.

4.1 Direct effect or the justiciability of Community law

Direct effect has a dual meaning. On the one hand, it refers to the fact that,

on accession, Community law becomes an integral part of the legal systems of
the Member States which their courts are bound to apply, irrespective of the
national constitutional arrangements governing the relationship between inter-
national agreements and domestic law. In other words, Community law can be
invoked. On the other hand, direct effect is sometimes used to refer to the capac-
ity of a specific Community provision to be applied as it stands. Community law,
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in certain circumstances, confers rights on, and/or creates duties for individuals
which must be recognised by the national legal systems and must be enforced in
the national courts against or for the benefit of individuals or companies.

Today, throughout the Union, Community law is invoked and applied by
national courts in a wide range of situations; what remains a matter of some
contention and difficulty is what litigants are entitled to expect from national
courts. Practically, for national judges, direct effect involves anything from the
straightforward application of a detailed obligation to an investigation of sophis-
ticated economic evidence. Thus Article 86 (2) gives rise to:

“the duty of the national court to investigate whether an undertaking which
invokes the provisions of article 9o(2), for the purpose of claiming a derogation from
the rules of the Treaty has in fact been entrusted with the operation of a service of
general economic interest, and if so, whether its conduct is necessary to enable it to
perform its task™.

Given that the literature often contains references to concepts such as hori-
zontal or vertical direct effect, concepts never approved by the ECJ, these will
be touched upon. Nevertheless, it is contended that this nomenclature can
often detract from an understanding of this area of Community law which,
put simply, involves consideration of the different duties imposed on national
judges. It is contended that the duties imposed on national judges vary depend-
ing on the nature of the Community obligations which are the object of the
proceedings. It is further suggested that one should depart from the idea that
the duties imposed on the national judges depend on the identity of the parties
involved in the litigation.

4.2 National judges as Community judges

The decision by the Court that Community law could be enforced by national
courts led to the creation of what is sometimes described as ‘decentralised
enforcement’, ‘private enforcement”, or ‘private policing’ of Community law.
Since direct effect is a judicial invention, and the criteria used in its applica-
tion are sometimes subject to differing interpretations by the ECJ and national
courts. Furthermore, the usefulness of direct effect varies and is dependent
upon the particular field of Community policy under consideration. Enforcing
Community law before national courts is done with varying success from one
policy area to another. Thus, the principle has so far been of limited use in the
field of Community environmental protections. Given that Community obliga-
tions vary, direct effect should not be a uniform concept. It involves a wide range
of tasks and duties for national judges. Finally, the capacity to apply Community
law directly varies with the type of provisions in which the Community right is
embodied.
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The ECJ has developed a number of conditions which must be observed to
decide whether a provision is capable of being applied as it stands by national
courts. Focus on the conditions for direct effect appears to constitute the wrong
approach to the question of deciding whether or not a provision has direct effect.
As was established by the ECJ right from the outset, direct effect is first and
foremost a route through which national courts are involved in the policing of
EC law. Accordingly, the test for national courts is whether enabling individuals
to force Member States to comply with their Community obligations is some-
thing which is compatible with what they consider to be appropriate judicial
function:

“direct effect appears to be in @ way LART DU POSSIBLE, as from the point of view
of Community law, it is to be expected that national courts are willing to carry the
operation of the rules of Community law up to the limits of what appears to be feasi-
ble, considering the nature of their judicial function™.

4.2.1 The Direct effect of Treaty Provisions:

When is a Treaty provision capable of having direct effect, and which Treaty
provisions fall into the category? A Treaty provision must fulfil certain require-
ments in order to have direct effect, but the question of whether this is so should
be a matter for the EC]J rather than one for national courts, as the latter may
take differing views on the matter. Still, such decisions have been taken by UK
courts for example in relation to Articles 147 and 17® EC.

First, the provision must be clear and sufficiently precise. The Commu-
nity’s vision of what can be considered as clear and sufficiently precise might
not necessarily match the UK courts’ understanding of these notions. For the
ECJ, what matters is that Community law be effective. A striking illustration is
provided by the interpretation of ‘principle’ in Article 141 EC: in Defrenne?, the
EC] found that rather than indicating a lack of precision or referring to a policy
objective, the term actually stressed the fundamental nature of the provision.
Often, rules acquire the clarity and precision required during the enforcement
process itself.

“The interpretation which, in the exercise of the jurisdiction conferred upon it by
Article 177 ( now 234), the Court of Justice gives to a rule of Community law clarifies
and defines where necessary the meaning and scope of that rule as it must be or ought
to have been understood and applied from the time of its coming into force’”,

Second, the provision must be unconditional, that is not dependent, in its
implementation or effects, on further action being taken by Community or
national authorities. As with clarity and precision these requirements bear

their own meaning in the Community legal order. So, reference in the Treaty to
implementing measures is no bar to the recognition of a certain degree of direct
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effect, as the case law on the direct effect of Articles 43, 49, 141 EC exampli-
fies". Equally — and consistent with the approach in national administrative law
— existence of a discretionary power does not per se preclude the possibility of
judicial control. Still, it is difficult to ascertain the frontier between conditions
that prevent and do not prevent direct effect because this is dependent on the
willingness of the EC] to set out the parameters for the operation of the condi-
tions giving rise to judicial control. In addition, Community law provisions
may develop from being clearly non directly effective into provisions which can
have direct effects.

Some Treaty provisions can have direct effect in any type of litigation,
whatever the nature and identity of the parties to the dispute. Article 141 EC,
although addressed to Member States, is capable of being applied directly in all
types of disputes, irrespective of the identity of the defendants:

“Since Article 119 is mandatory in nature, the prohibition on discrimination
between men and women applies not only to the action of public authorities, but also
extends to ALL AGREEMENTS WHICH ARE INTENDED TO REGULATE PAID LABOUR
COLLECTIVELY, AS WELL AS TO CONTRACTS BETWEEN INDIVIDUALS™.

Equally, the rules on the free movement of workers impose obligations on indi-
viduals, private employers, trade associations and interested professional bodies
as the Treaty does not distinguish between the sources of discrimination or
restriction to be abolished:

“Article 48 not only applies to the action of public authorities, but extends also To
RULES OF ANY OTHER NATURE aimed at regulating gainful employment in a collec-
tive manner™

“the prohibition of discrimination on grounds of nationality laid down in Article
48 of the Treaty must be regarded as applying to private persons as well.”®

Articles 25, 28, 29, 31, 43, 49, 81, 82, 86, 88 EC also have direct effect, although
not every provision in these articles can be enforced by national courts.

For example, with regard to the State Aids rules, the role of national courts is
limited. A failure to comply with the procedural obligation laid down in Article
88(3) is justiciable in the national courts, which also have an active role to play
in relation to repayment of unlawful aids and aids which have not been notified.
Accordingly, national courts may have cause to interpret and apply the concept
of aid”. However, national courts have no competence to decide on the compat-
ibility of a State aid with the common market; only the Commission possesses
such a power, subject to review by the EC]J.
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4.2.2 The Direct effect of Regulations and Decisions

The language of Article 249 EC envisages that regulations will immediately
become part of the domestic law of the Member States. The Court confirmed
that they are capable of being relied upon by individuals and against individu-
als and can be subject to direct enforcement in national courts™. Still not all
provisions of regulations have immediate effect’ in the national legal systems.
It is also the case that in some instances it is necessary for national authorities to
adopt measures of application. Especially in the agricultural field, they require
further measures by the Member States. This raises some interesting issues.
Indeed, the transfer of regulatory responsibility from the Community back to
the national level undermines, and even by-passes, whatever modicum of legisla-
tive supervision the European Parliament should otherwise have been able to
exercise in regard to the matters concerned. These regulations are perhaps those
most in need for scrutiny at national level, and perhaps national parliaments
should concentrate their scrutiny of Community legislation on these areas. This
issue, however, is outwith the remit of this work.

For our purposes what matters is that where the provisions of a regulation
necessitate, for their implementation, the adoption of measures of application by
the Member States, then individuals cannot rely on these provisions?°.

In the light of the discretion enjoyed by the Member States in respect of
the implementation of those provisions, it cannot be held that individuals may
derive rights from those provisions in the absence of measures of application
adopted by the Member States.

Then again, it is suggested that there is nothing stopping UK courts from
allowing a Community Regulation which requires implementation to be invoked
in judicial review proceedings of the UK implementing regulations on the
grounds that, for example, the UK regulations are in contradiction with the
objectives of the Community Regulation. In our view the question of whether a
Community obligation creates rights which can be directly enforced by national
courts is just one of the facets of direct effect. National courts can still allow
a provision of Community law to be invoked in proceedings before them for
purposes other than giving effect to those rights.

Decisions can also be invoked before national courts as it would be incom-
patible with the binding effect attributed to them by the Treaty to exclude in
principle the possibility that persons affected may invoke the obligation imposed
thereby. The Community legislative instruments which have given rise to most
debate are directives.
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4.2.3 The Direct effect of Directives

Directives only lay down a binding obligation of result, and Member States have
a margin of discretion as to the means of implementation of this obligation. In
practice, this discretion is strictly supervised by the Court?* which has consis-
tently ensured that the existing national legislation leaves no doubt as to the
effects of the directive upon the legal position of individuals.

“it is particularly important, in order to satisfy the requirement for legal certainty,
that individuals should have the benefit of a clear and precise legal situation enabling
them to ascertain the full extent of their rights and, where appropriate, to rely on
them before the national courts.”™

Implementation is required within a defined period of time, usually 2 to 3 years.
Although addressed to Member States, directives do not seek merely to regulate
relationships between individuals; in fact, they regulate more and more legal
relationships between natural or legal persons: to quote but a few, the Product
liability Directive, the Equal Pay and Equal Treatment Directives, the Directive
on Unfair Terms of Contract and the Directive on Misleading Advertising. Yet,
the nature of a Directive as a legal instrument remains unchanged in the Treaty.
Directives therefore, seemed, by definition, unable to qualify for direct effect.
The ECJ found otherwise®+, on grounds of effectiveness. The very first UK refer-
ence to the EC]J provided the EC] with this opportunity.

The UK Immigration authorities, relying on public policy grounds, refused
entry to a Dutch national, Ms van Duyn. The High Court referred several ques-
tions, in particular whether Article 3(1) of Directive 64/221, which provides “that
measures taken on grounds of public policy or public security shall be based
exclusively on the personal conduct of the individual concerned”, conferred on
individuals rights, enforceable by them in national courts. The EC]J found that
this provision did not require the intervention of any other measures either of
Community institutions or of Member States, that it was intended to limit the
discretionary power generally conferred on national authorities responsible
for the entry and expulsion of foreign nationals and that legal certainty for the
persons concerned required that they should be able to rely on this provision.
Consequently it held that:

“it would be incompatible with the BINDING EFFECT attributed to a directive by
Article 189 to exclude in principle the possibility that the obligation which it imposes
may be invoked by those concerned. In particular, where the Communities authorities
have, by directive, imposed on Member States the obligation to pursue a particular
course of conduct, the USEFUL EFFECT of such an act would be weakened if individu-
als were prevented from relying on it before their national courts and if the latter were
prevented from taking it into consideration as an element of Community law.”s
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This ruling was confirmed in subsequent cases?%, but from Ratti*7, the EC]
reasoning shifted away from binding effect. Member States cannot take advan-
tage of their own failure to comply with their Community obligations to deprive
individuals of the rights contained in a directive.

4.2.3.1 Conditions

The provisions of a directive must fulfil certain requirements in order to be
relied upon directly. Such requirements have had to be relaxed since, as they
stand, they would appear never capable of being satisfied. Given that, by defini-
tion, directives require Member States’ intervention, they are not unconditional;
they also lack clarity and precision in so far as Member States have, again by
definition, discretion as to the forms and methods used to reach the specific
objective fixed. As with Treaty Articles, the requirements for direct effect have
a Community and not a domestic meaning; clarity and precision are evolving
concepts: certain provisions of a directive may acquire clarity and precision
over time, as the EC]J clarifies the requirements of Community law??. It is also
significant to bear in mind that, just as many Regulations are not self-sufficient
instruments, many directives contain provisions which are drafted with consid-
erable precision.

Another key consideration concerns the date from which a Directive can be
used in litigation. Does a directive become relevant from the date of its adoption,
or is a Directive irrelevant until the time limit set for its implementation has
elapsed? In principle directives cannot be enforced as such before the expiry of
the deadline for implementation. However, in Inter-Environnement Wallonie®,
the EC]J established that all authorities in the Member States are obliged to
refrain, during the period laid down for transposition of a directive, from taking
any measures which may seriously compromise the aims of that directive. In
Salamander® the CFI had to consider whether this case law could be extended to
private parties. It found that

“this obligation, to which the Member States are subject in accordance with the
INTER-ENVIRONNEMENT WALLONIE judgment, may not be extended to individuals.”

In other words, private law subjects are not obliged to refrain during the period
laid down for the adoption of a Directive from taking measures which may seri-
ously compromise the Directive.

4.2.3.2 National courts’ duties vary, as do the obligations that directives
contain

The obligations that directives may impose vary. What individuals may invoke
and what the UK courts may be asked to take into consideration as the relevant
Community law dimension to the dispute also varies. The justiciability of
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directives can sometimes be approached as a question of judicial control of
discretionary power. Individuals are given the opportunity (the right) to invoke
directives before national courts in order for these courts to check whether the
competent national authority, in exercising the choice left to them as to the form
and methods for implementing the directive, have kept within the limits of their
discretion as set out in the Directives'. So a private company may rely upon the
provisions of a directive to challenge the validity of the authorisation issued by

a national authority, on the basis of that directive, to one of its competitors:.
Directives imposing the introduction of particular procedures would also fall
within this category. Obviously, in such circumstances, the national judge can
verify only whether or not such a procedure exists, whether it is open in all
required circumstances and whether or not it offers the guarantees it ought to
afford. Where no procedure has been introduced, the directive is incapable of
giving individuals a right to which the judge could give effect. Certainly, UK
judges have no power to make a positive order providing for a piece of proce-
dural machinery. Still, the individual has the right to invoke the directive for
the purpose of seeking a public remedy such as a remedy for a failure to respect
procedural obligations. The consequences to be attached by national judges to
the non respect of procedural obligations will vary.

Some directives clearly involve the creation of a ‘private law’ right, for exam-
ple a private law right to equal pay or to equal treatment. These can be relied
upon for the purpose of asking the national court to substitute the directive for
conflicting national legislation, or for the purpose of asking the national court to
interpret national legislation in conformity with the directive.

4.2.3.3.Enforcing directives against the State or an emanation thereof

The most important limit to the direct effect of directives is that a directive can
only be applied directly against the State or an emanation thereof — the so-called
‘vertical effect’. The EC]J has the last word on what falls to be regarded as an
emanation of the State, otherwise the uniform application of Community law
would be jeopardised. It is on a reference from a UK court that this question was
first addressed. In Marshall, the EC] decided that:

“with regard to the argument that a Directive may not be relied upon against an
individual, it must be emphasised that according to Article 189 of the EEC Treaty the
binding nature of a directive, which constitutes the basis for the possibility of relying
on the directive before a national court, exists only in relation to ‘each Member State
to which it is addressed”. It follows that a directive may not of itself impose obligations
on an individual and that a provision of a directive may not be relied upon as such
against such a person...In that respect it must be pointed out that where a person
involved in legal proceedings is able to rely on a directive as against the State he may
do s0 REGARDLESS OF THE CAPACITY IN WHICH THE LATTER IS ACTING, WHETHER
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at Community level, the lack of hierarchy of norms and the fact that ultimately
the qualification of a Community act as a Directive rather than as Regulation or
vice versa is largely haphazard, reliance on this Treaty distinction is bewildering.
The ECJ seems to be the only Community institution which still attaches any
importance and quite drastic consequences to the classification and characteri-
sation of norms established by the Treaty. Perhaps the main protagonists in the
decision-making process should not ignore the classification of acts, as this has
consequences for the enforcement of the obligations they lay down.

4.2.3.4 Broadening the concept of the State or an emanation thereof

Having introduced a limitation on the scope of the direct effect of directives,

the EC]J proceeded to broaden the notion of the State. The State, in any of its
manifestations, is bound by Community obligations and should not, in any

of its forms, benefit from its own wrong and deprive individuals of the rights
which directives may confer. This view is consistent with the general approach
of Community and public international law which refuses to differentiate
among the various constitutional organs of the State, and the same line has
been adopted in the context of Article 226 EC proceedings, but also in relation
to State liability for breach of Community law*. The definition of an ‘emanation
of the State’ is under strict supervision by the ECJ as the Community legal order
cannot be bound by domestic definitions, variable between Member States. A
wide range of bodies, entities and authorities fall within the category; including
those so far removed from the responsibility for the implementation of the direc-
tives, that it may be asked how the rationale that the State may not benefit from
its own wrong still validly applies.

UK Courts have made three references on this issue. Various bodies have
been held as bound to apply the provisions of directives. In Marshall I, the EC]
held that the provisions of a directive could be relied on against a health author-
ity, irrespective of the capacity in which the latter is acting, whether public
authority or employer. Directives can also be relied upon in litigation against
constitutionally independent authorities responsible for the maintenance of
public order and security, namely a Chief Constable+, and against nationalised
companies®.

Directives can also be used by individuals against a City Council##, so
Member States cannot rely on local government reorganisation as a way to
escape their Community obligations:

“all organs of the administration, including DECENTRALISED AUTHORITIES
regional or local such as municipalities, are obliged to apply those provisions™.

‘Emanation of the State’ is such a flexible concept that, at least on one occasion,

a local authority has been assimilated to an individual and held entitled to rely
on the provisions of a directive for the purpose of opposing the application of a
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EMPLOYER OR PUBLIC AUTHORITY. In either case it is necessary to prevent the State
from taking advantage of its own failure to comply with Community laws”,

This decision to limit the direct effect of directives, a decision arguably
prompted by some hostile reactions from the French Conseil d’Etat and the
German Bundesfinanzhof, has been the source of academic controversy, and,
without a doubt, a source of serious obstacles to the enforcement of Commu-
nity rights in litigation between private parties. Moreover, the idea thatin a
Community governed by the rule of law, the outcome of a litigation may be
determined by the identity of the defendant is disturbing. An elaboration on the
different arguments in favour of, or against the full direct effect of directives is
an issue which itself would justify a full dissertation. This work is not devoted to
this issue. However, it is necessary in this work to point out that if the justifica-
tion for direct effect is to charge national courts with the duty to ensure that
Member States are prevented from taking advantage of their own failure, the
nature of the legal relationships involved should play no role at all.

The many anomalies created by Marshall¢ have been well documented and
have prompted repeated calls” to the ECJ to change its case law. None of these
calls, including those of three of its Advocates General®®, has had any success.
The decision that the provision of a directive may not of itself impose obligations
on another individual, or as such, be relied upon against an individual has been
maintained, most forcefully, in Dori®. In this case, an individual sought to with-
draw from a contract for a language correspondence course under the conditions
laid down in Directive 85/577 on doorstep selling, namely the right of cancella-
tion of the contract during the “cooling-off” period. The EC]J held:

“consumers cannot derive from the directive itself a right of cancellation as
against traders with whom they have concluded a contract or enforce such a right in a
national court.”

Given the justification provided, it seems unlikely that without a Treaty amend-
ment this issue could ever be reconsidered:

“the effect of extending that case law to the sphere of relations between individuals
would be to recognise a power in the Community to enact obligations for individuals
with immediate effect, whereas it has competence to do so only when it is empowered
to adopt regulations”.

The consequences of this ruling will be explored fully below. Nonetheless, at
this juncture, two particular implications deserve to be brought into focus. A
rather strange paradox results, the more a directive is concerned with relation-
ships between individuals, and the more a directive appears to lay down obliga-
tions between and for individuals, the less likely it is going to be legally capable
of doing so, at least directly. In addition, given the lack of legislative discipline
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national provision making it subject to VAT payments+. An indication that the
concept is interpreted in the way which best achieves the objectives of the direc-
tive at issue, even if it leads to further confusion, as in Carpaneto, a distinction
was drawn between the different activities in which a public body may engage, a
distinction which the ECJ had specifically ruled out in Marshall I. Some confu-
sion may also arise when trying to reconcile the approach of the ECJ in Brink-
mann¥ from that adopted in Haim+®.

4.2.3 Giving effect to Directives using alternative therapies

However flexible, the concept of ‘emanation of the State’ cannot stretch
indefinitely. What then are the limits to the duties of national courts to carry
the operation of Community rules contained in Directives? In which types

of circumstances are national courts pre-empted from remedying defective
implementation? Are national courts barred from giving effect to directives in
litigation between private parties, in cases of wrongful or non implementation?
Do their provisions remain without effect?

This section explores how, even where the provisions of a directive cannot
be applied directly, they remain of considerable relevance in litigation between
private parties. National courts are still charged with duties in relation to the
enforcement of these Directives. The EC]J has instructed national courts to give
effect to Directives by resorting to other techniques. Where a Member State
fails to implement a directive within the given time period or does so incor-
rectly, national courts are still required either to secure the judicial protection
of the rights the directive may create or to secure compliance with the obliga-
tions contained in the directives. National courts are still expected to carry outa
number of duties, even when the litigation is between private parties.

It is now clear that a directive can confer rights without being capable of
having direct effect®s. The ‘rights’ conferred by a directive may be given effect
to by means other than direct effect, namely through the interpretative duty or
State liability for breach of Community law. Directives cannot, of themselves,
impose obligations on individuals, but this does not mean that the rights they
are capable of creating cannot be protected. Recent cases® confirm that direct
effect has become one of several judicial techniques available to ensure that obli-
gations laid down in Directives are complied with. The ECJ has now shifted the
focus from enforceable rights of individuals both to the obligation of national
courts to interpret the terms of their national law in the light of the require-
ments of Community Law and to State liability. The link between direct effect,
uniform interpretation and damages was also made clear in Doris. Still, the
standard of protection of the rights conferred by a given directive is not neces-
sarily the sames2. It may be better to abandon the language of rights altogether
and to rely instead on the different types of obligations created, which in turn
trigger different duties for national courts.
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4.2.3.1 Useful effect through interpretation

The first of these alternative techniques to give effect to the obligations imposed
by a directive known as the ‘uniform interpretation’s — interprétation conforme

- simply consists in imposing on national courts an interpretative duty.
Community law is to be applied indirectly as domestic law by way of interpreta-
tion. National courts are not asked to enforce the provisions of the Directive as
such; rather they are asked to interpret national law in such a way as to ensure that
the objectives of the Directive are achieved. Through this device, what is at issue

is not the direct effect of the directive; rather the emphasis is on the effect of
national law as interpreted by the national courts, in accordance with Commu-
nity Law. Community law is invoked, but it is not applied; it only comes into play
indirectly. National judges are not asked to apply the provisions of the directive;
rather they are required to use the directive as an aid to the interpretation of
national legislation.

This duty for national courts to interpret national law in accordance with the
terms and objectives of a directive extends to all national legislation existing in
the field which the directive purports to regulate, whether adopted prior to or
following the adoption of the directive. The duty exists in relation to all relevant
national law and not just for the specific implementing provisions. Indeed, it is
most useful when it operates in cases of non-implemented directives. Further,
the duty applies regardless of the identities of the parties to the litigation.
Interpreting legislation which purports to implement a directive in conformity
with it should not pose major problems for national courts. They could simply
consider that when doing so they simply apply the doctrine according to which
Parliament must be presumed to be willing to conform with its international
obligations. Yet, difficulties arise when the legislation pre-dates the directive and
can hardly benefit from such a presurnption. Furthermore, at times, uniform
interpretation requires national judges to “set aside” classic canons of statutory
interpretation.

4.2.3.2 Limits to interpretation

The uniform interpretation duty has considerable breadth, and it is not without
limits+. The first, obvious, limit is that for national judges to be able to interpret
national legislation in the light of the directive, there must be some national
legislation existing in the field which can be considered as covering roughly the
same field as the directive. If there is no implementing legislation or no legisla-
tion within the scope regulated by the directive, then, put simply, there is noth-
ing to interpret and therefore no uniform interpretation duty to discharges.

The second limit is that national courts are not under such a duty when such
interpretation would have the effect, on the basis of the directive, and indepen-
dently of national law, of determining or aggravating the liability in criminal law
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of persons acting in contravention of its provisions®. In practice, primacy is set
aside since

“there is no method of procedure in Community law allowing the national court
to eliminate national provisions contrary to the provisions of a directive not trans-
posed where that directive cannot be relied upon before the national court™.

However, neither Community law nor the principle of non-retroactivity of penal
sanctions prevent national courts from applying the provisions of a directive,
even where the offence took place before the date set for compliance with that
directive, if this leads to the retroactive effect of a more favourable provision of
criminal law. Accordingly, an individual who holds a valid Community model
driving licence issued by one Member State, and who has taken up residence

in another Member State, but has not exchanged his driving licence within the
one-year period prescribed by Directive 801263, is entitled to rely directly on
Directive 91/439 in order to challenge the imposition, in the Member State in
which he has established his new residence, of a term of imprisonment or a
fine for driving without a licence even where the offence took place before the
date set for compliance with Directive 91/4395%. This begs the question whether
Rattiis still good law. Indeed Mr Ratti was denied the possibility to resist crimi-
nal prosecution on the ground that although his products were in conformity
with the requirements laid down in a particular directive, the implementation
period had not yet expired and the directive could not have direct effect.

The third limit is that a directive should never be construed as imposing
obligations on individuals where that would confer rights on the defaulting
State®. The idea that a Member State, having failed to discharge its obligations
to implement the directive, could then be allowed to rely on it against an indi-
vidual, short of national implementing measures, seems in breach of natural
justice.

There is another limit to the interpretative duty, the parameters of which are
difficult to determine with precision, as the ECJ uses such formulae as:

“the national court called upon to interpret it (its domestic law) is required to do
50, AS FAR AS POSSIBLE in the light of the wording and purpose of the directive in order
to achieve the result pursued by the latter™:.

or
“it is for the national court to interpret and apply the legisiation in conformity
with the requirements of Community law IN SO FAR AS IT IS GIVEN DISCRETION TO

DO SO UNDER NATIONAL LAW“®,

Since it is for judges — through interpretation — to ensure that directives are
properly incorporated into national law, different views will arise as to the proper
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role of the judiciary, the proper extent of judicial powers. Moreover, given that
judicial protection of the rights contained in the directive proceeds on a case by
case basis, it is subject to inconsistencies. The interpretative duty also generates
a great deal of uncertainty as to the exact scope of national law and conflicts
with legal certainty — a general principle of Community law — particularly when
obligations are imposed on private parties. This is evidently so when one consid-
ers that, on many occasions, the objectives pursued by a directive will only be
revealed through interpretation by the EC]J. Individuals may expect that national
law would be construed in accordance with national canons of interpretation.
The difficulties encountered by the UK courts in relation to the uniform inter-
pretation duty are discussed later in this chapter.

4.2.3.3 Legal basis

The duty of national courts to ensure the protection of Community rights is
based on Article 10 EC:

“Member States shall take all appropriate measures, whether general or particu-
lar, to ensure fulfilment of the obligations arising out of this Treaty or resulting from
action taken by the institutions of the Community. They shall facilitate the achieve-
ment of the Community’s tasks, they shall abstain from any measure which could

jeopardise the attainment of the Community’s tasks”

The reasoning that underpins the development of the ‘uniform interpretation
duty’ is as follows. The obligation imposed on Member States by Article 10 EC
to achieve the result laid down in a directive applies to all national authorities,
including judicial authorities. When interpreting national law in conformity
with the provisions of a directive, judicial authorities must facilitate the achieve-
ment of the Community’s objectives. National courts are charged with giving
full effect to Community obligations. As such this interpretation technique is
not limited to giving effect to directly effective provisions of Community law.
This is confirmed by the very case® in which the duty was developed.

4.2.3.4 Objections

The uniform interpretation duty raises a number of objections. First, it charges
national courts with tasks normally discharged by other branches of govern-
ment. Further directives may have a decisive impact on the outcome of a dispute
between two private parties through an interpretation of domestic provision®+.
Such interpretation, although in conformity with Community requirements,
could not be expected by the parties on which obligations are thus imposed, and
therefore can be said to breach legal certainty.

The main objection, however, is of a constitutional nature. On the one hand
the ECJ has indicated that directives were constitutionally unable to impose
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obligations upon individuals directly. On the other hand the EC]J insists that
national courts are to give directives useful effect through interpretation. But
interpretation often results in obligations being placed on private parties®, albeit
indirectly. As will be shown this particular paradox has given rise to particular
problems in the UK courts.

In a number of circumstances, greater rights for individuals following a
particular “construction” of national law often translates into greater obligations
for another party. Sometimes that party happens to be a private one. Thus, in
Ruiz Bernaldes®, the compatibility of an exclusion of cover from a compulsory
insurance contract with Directive 72/166 was considered. The EC] held that a
compulsory insurance contract may not provide that in certain cases, in particu-
lar where the driver of the vehicle was intoxicated, the insurer is not obliged to
pay compensation for the damage to property and personal injuries caused to
third parties by the insured vehicle. The practical result is that third parties have
a right against private insurance companies to be compensated for the damage
to property and personal injuries caused by the insured vehicle, and insur-
ance companies have the corresponding obligation to provide compensation.

In Pafitis%7, the Second Company Directive came into play between, on the one
hand a private bank and its new shareholders, and on the other, the old share-
holders who objected to the increase in the capital of TKE Bank by decision of
the Governor of the Bank of Greece. The EC] found that the directive precludes
national legislation under which the capital of a bank constituted in the form of
a plc may be increased by an administrative measure, without a resolution of a
general meeting.

4.2.3.5 National law may become inapplicable

The last section considered how directives come into play in litigation between
private parties as an aid to construction of national law and demonstrated how,
as a result, they may even impose obligations on private parties. This section
will examine how directives may also be relied upon in litigation between
private parties, this time for the purpose of rendering national law inapplicable.
In the UK however, the “distinction between using a directive as a source of
rights and as a means of disapplying a restriction on rights which would other-
wise be available in domestic law” has not found much sympathy in the House
of Lords®e.

In CIAS9, the inapplicability of a technical regulation adopted in breach of
a procedural obligation imposed by a Community directive was sought and
secured. National provisions adopted in violation of requirements laid down in
Directive 83/1897° could not be applied nor enforced. CIA, a private company,
brought an action for unfair trade practices against trade competitors advertis-
ing that the alarm systems manufactured and distributed by CIA were not in
compliance with Belgian technical specifications As a defence, the competi-
tors argued that CIA should be barred from marketing non-approved security
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systems. CIA relied on the Directive and argued that the technical standards
imposed by the Belgian legislation ought to be considered as inapplicable since
the notification procedure had not been respected. The case was referred to the
EC]J. The central issue in the case concerned the consequences of a failure to
comply with an obligation to notify technical regulations. In other words, what
sort of effects should a national court attach to the breach by a Member State of
procedural requirements imposed by Community law.

The consequences of a failure to comply with a notification procedure
depends on the nature and intended effect of a notification procedure, both
of which are matters for the EC]. In Enichem”, a municipal council - i.e. a
decentralised authority bound by the directive”>- had introduced a prohibition
on the sale and use of plastic bags and non-biodegradable containers. It did not
however notifiy this measure as required by Community law?s. In this instance,
the EC]J held that the notification procedure was only intended to inform the
Commission, which might then decide to take steps for harmonisation and did
not make the entry into force of the envisaged rules subject to the Commis-
sion’s approval. The procedure did not grant individuals any right capable of
being infringed by a failure to notify. Individuals had no Community right
which they could enforce before national courts in order to obtain annulment
or suspension of national rules adopted in breach of this notification procedure.
The practical result for traders was that they could sell only products complying
with the national legislation, even though it had not been notified. It is certainly
noteworthy that the measures challenged in Enichem were in fact in conformity
with the purpose of the directive, namely protection of the environment™. In
CIA, the EC] distinguished Enichem: the aim of the notification procedure in
Directive 83/189 was not merely to inform the Commission, but to eliminate or
restrict obstacles to trade. The effectiveness of this Community control would be
enhanced if breach of the obligation to notify was treated as a substantial proce-
dural defect, thereby rendering the technical regulations inapplicable between
individuals?s. The practical result is that, unlike in the Enichem scenario, traders
can sell products which do not comply with national technical specifications.

By contrast with the notification procedure under consideration in Enichem,
the procedure in CIA was found capable of giving rights to individuals to the
effect that rules adopted in breach thereof were inapplicable. Another way
of differentiating between the two cases is to highlight the consequences of
absence of notification, in breach of the Community regime: in Enichem it serves
the purpose of the Directive; in CIA it defeats the purpose of the Commu-
nity procedure. Breach by a Member State of its obligation to notify technical
specifications may render them inapplicable. Directive 83/189 served as a basis
to invalidate technical regulations, in litigation between private parties. The
distinction between Dori and CIA has been found unconvincing’s. It appears on
the contrary that the two cases can be very easily differentiated for, in CIA, the
provisions of the directive do not have to come into play whereas in Dori what
is sought is the application of the provisions of the directive in preference to
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national provisions. Litigants may use a directive to protect themselves against
national law, even in a litigation against private parties, since the provisions of
the directive as such are not applied directly by the national court. This point
was made clear in Unilever”?, where the ECJ confirmed that a national court is
required, in civil proceedings between individuals concerning contractual rights
and obligations, to refuse to apply a national technical regulation adopted in
breach of the Directive:

“Directive 83/189 does not in any way define the substantive scope of the legal
rule on the basis of which the national court must decide the case before it. It creates
neither rights nor obligations for individuals.”

Individuals like the Commission are empowered to take action to force Member
States to comply with their Community obligations. As a result of private
enforcement, the validity of technical specifications which have not been noti-
fied is affected. Private enforcement of the Community regime ensures a better
level of compliance on the part of Member States. This position is consistent
with the view the EC] took from the outset’®: supervision and application of
Community law by Member States should not be a matter for the Commission
and the Member States alone. Individuals, and national courts too, have a role
to play in ensuring Member States discharge their Community obligations. It is
however a position which does not appear to apply consistently to all Community
obligations and national courts may, in the future, be faced with arguments to
the effect that individuals should be able to force their Member States to comply
with each and every Community obligation.

Directives may also be relied upon for the purpose of founding a claim in
damages. In Francovich, the EC] established the principle that Member States
may be liable for loss caused by the failure to implement a directive, even where
the directive does not give rise to directly effective rights. The principle of State
liability has since been extended to breach of Treaty provisions and is considered
in detail further in this work.

From the foregoing, it can be seen that the role of directives in litigation has
become increasingly complex, and clarification of the case law is needed in the
interests of judicial protection of all parties, but also in order to facilitate the task
of national courts which are faced with the duty of giving full effect to Commu-
nity law. It is also in the interests of the Community that Community law should
not become an impenetrable jungle. The duty for national courts appears to be
one which can be simply stated. National courts must give effect to Commu-
nity law, such effect must be divined from the objective(s) which the specific
Community obligation pursue.
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The next paragraphs will explore the ways in which these rather shift-
ing concepts and at times inconsistent messages have been applied by the UK
courts.

4.3 The Practice in the UK courts
4.3.1 Enforcing directives against an emanation of the State.
In Foster the ECJ held that:

“A body, whatever its legal form, which has been made responsible pursuant to
a measure adopted by the State, for providing a public service under the control of
the State and has for that purpose special powers beyond those which result from the
normal rules applicable in relations between individuals, is included in any event
among the bodies against which the provisions of a Directive capable of having direct
effect may be relied upon”.

This ruling created some uncertainty and the UK courts were asked to consider
whether the tests laid down were alternative or cumulative, how to define public
service in Community law, and the degree of control exercised by the State?s.

Considerations of whether the tests are alternative or cumulative may
have been attributable to the tendency of UK courts to adopt a literal rather
than a purposive interpretation of Community law. For the EC], the tests are
undoubtedly alternative, since the underlying objective is to broaden the scope
of ‘vertical direct effect’. This was made evident in Marshall B° where the EC]
rejected the argument according to which the Health authority was acting qua
an employer in private law and not qua an emanation of the State. The ECJ held
that the Equal Treatment Directive could be invoked against the Health author-
ity, “regardless of the capacity in which that body is acting”.

In Kampelmann®, the ECJ took special care to remove any remaining ambi-

guity :

“An individual may rely on a precise and unconditional directive directly before
the national courts as against the State and any organisations or bodies which are
subject to the authority oR control of the State or have special powers beyond those
which result from the normal rules applicable to relations between individuals, either
where the State has failed to transpose the Directive into national law within the
prescribed period or where it has not done so correctly”

An indication that the UK courts’ problems might be resolved is provided by the
case of St Marys®:
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“In my judgment it is NOT APPROPRIATE to apply the tripartite test in Foster
as though it were a statutory definition. Education can be regarded as a public
service.That service is under the control of the State. The Secretary of State has duties
and powers in respect of the provision of education and so do LEAs. Those powers
amount to sufficient control by the State for present purposes to come within the
concept of control. In my judgment for the purposes of the doctrine of direct vertical
effect the governors of the schools must be regarded as emanations of the State and I
therefore consider that this appeal must be allowed.”

4.3.2.Direct effect: an elusive concept

Griffin® raised the question whether Article 2 of the collective redundancies
Directive? was directly enforceable against South West Water Services Ltd
(‘SWW’) — a newly privatised company — and if so, whether SWW could be
required to consult with a particular trade union. The High Court approached
the matter on the basis that the threefold test had to be satisfied, and finding it
was so, regarded the privatised company as an emanation of the State. However,
it decided that the Directive did not have direct effect. The High Court, after
acknowledging that direct effect was “a somewhat elusive concept”®, proceeded
to decide itself upon the issue. For the High Court, the provision of a directive
may be unconditional and sufficiently precise notwithstanding that a difficult
question of construction arises under a particular provision, a question which
may warrant a reference to the EC]J. But it found that in the circumstances no
such interpretation was required. The High Court was satisfied that ‘workers
representatives’ did not have a Community definition since the concept refers
to the laws or practices of the Member State. The Member State had a wide
discretion in designating who the workers’ representatives should be, and a
particular trade union could not insist on being consulted on the basis of the
Directive. As a result, the declaration sought, namely that SWW should also
consult with UNISON, was not granted. In Evans v. Reading and Motor Insurers
Bureau3s, the Court of Appeal rejected the plaintiffs’ argument that they were
entitled to compensation from the Motor Insurers Bureau under the terms of
Directive 84/5%. The Court of Appeal found the provisions of the directive to be
unconditional and sufficiently precise in terms of identifying the persons enti-
tled to compensation, but not clear and precise as to the identity of the person
liable to provide compensation. In other words, an interested individual could
not rely upon the directive to ask a national court to effectuate directly a right
to compensation against the Motor Insurance Bureau. The decision was taken
without a reference to the EC]J.

4.3.3 The duty of uniform interpretation

The interpretative duty provides that national courts are under the duty to inter-
pret domestic provisions so as to conform with the requirements of a directive,

123



UK COURTS AND EC LAW

and with the interpretation placed on it by the ECJ, whether the national provision
existed prior to or later than the directive i.e. whether the national provisions
do or should give effect to Community law and, by implication, irrespective of
whether or not such provisions have anything whatsoever to do with the Direc-
tive other than subject matter. The somewhat inconsistent approach®® of the UK
courts when trying to come to terms with the “interpretative duty” is well docu-
mented?®s, and will only be briefly discussed. On the one hand, the House of
Lords has shown itself willing to interpret UK legislation in the light of a direc-
tive, where such legislation was intended to implement the directive, even where
it involved resorting to Hansard, departing from the apparently unambiguous
provisions of UK regulations®°, or even adding a few words?-.

“If the legislation can reasonably be construed so as to conform with those obli-
gations — obligations which are to be ascertained not only from the wording of the
relevant directive, but from the interpretation placed upon it by the European Court of
Justice at Luxembourg — such a purposive interpretation will be applied even though,
perhaps, it may involve some departure from the strict and literal application of the
words which the legislature has elected to use.”™

On the other hand, where the legislation was found not intended to implement
the Directive, the interpretative duty was not dischargeds.

4.3.3.1 Enforceable Community rights: a Community or national defini-
tion?

Understanding what lies behind this apparent contradiction deserves some
attention. In Chapter 2, it was argued that the ECA is often the key to under-
standing the approach taken by the UK courts to their role as UK courts. This
is certainly the key to understanding their approach to the duty of uniform
interpretation.

Duke raised two separate issues. The first issue is whether UK courts are
required, by virtue of section 2(4) of the ECA, to distort UK legislation. The
second is whether the UK courts are, by virtue of Community law, required to
discharge the interpretative duty where this would result in obligations being
placed on to private parties which they understood Marshall to pre-empt. In
Duke, The House of Lords refused to interpret the Sex Discrimination Act in
the light of the Equal Treatment Directive on the grounds that it was impos-
sible under national law, but also impossible under Community law. The duty
of construction only exists in relation to rights granted by provisions which
are directly effectives+. In Webb®, whilst Duke was extensively discussed, the
House of Lords departed from it in one very significant way: no mention was
made of enforceable Community rights. The House of Lords considers itself bound
by the interpretative duty even though “Directive 76/207 does not have direct
effect between a worker and an employer who is not the State or an emanation

124



CHAPTER 4 GIVING EFFECT TO COMMUNITY LAW

of the State”. The House of Lords was prepared to accept that directives may,
through interpretation of national law, place obligations between private parties,
although it did not explain why. The reluctance to apply provisions of a directive
against a private party resurfaces on occasion:

“The effect of the decisions in MarsHALL and FacciNi Dor1 is that, except in
proceedings which bring into question the legal relations between the individual and
the State or its emanations, directives do not give rise to rights or restrictions which
without further enactment are required to be given legal effect. Accordingly, section
2(4) does not enable them to affect the validity or construction of domestic legisla-
tionss”,

And, as a matter of fact, the practical effect of allowing individuals to rely on
the provisions of the Directive directly or through the effect of the interpretative
duty can on occasion be the same:

“the dispute is between two persons governed by private law and the Court has not
so far held that directives have horizontal direct effect™?.

4.3.3.2 The UK courts’ focus should be on section 3 (1) of the ECA

As a matter of Community law, the interpretative duty does not require applica-
tion of directives. Rather, it involves the application of national law construed in
accordance with the objectives of the directive as interpreted by the EC]J. If the
ECJ has held that a directive may not of itself impose obligations on individuals,
nor be relied upon as such against private parties, it has consistently ensured
that the duties and obligations contained in directives are available in private
relationships through the medium of national law?®. In other words, the ECJ has
decided that Directives, while incapable of creating private obligations directly,
may be capable of doing so indirectly. Couched in the language of the ECA this
means that directives create enforceable rights. These enforceable rights must
be enforced, either directly or indirectly, through a particular interpretation.

Reconciling the ECJ case law on the direct and indirect effect of directives
has, sometimes, proved difficult for the UK courts®. If a legislative instrument
is not capable of creating obligations on private parties directly, it should not
be capable of doing so indirectly either. It might be that the UK courts refusal
to place obligations on private parties through interpretation is based on the
following logic: if a provision is not capable of imposing obligations directly in
certain types of litigation, why should that same provision be capable of doing so
indirectly?

The EC]J only said that directives could not as such impose obligations on
private parties, not that they could not give rights. Furthermore, the interpreta-
tive duty ensures that directives do not create rights directly, as the rights are
derived from national law. Thus, if the reasoning followed by the UK courts
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may seem logical, it is wrong as a matter of Community law. From a Commu-
nity perspective, the interpretative obligation exists, irrespective of its results on
private legal relationships. The UK courts are bound by section 3 (1) of the ECA
as well as by section 2 (4). They are instructed to follow the case law of the EC]J,
which includes that on the interpretative duty™°.

4.3.3.3 When legal certainty and fairness come into play.

Other considerations have played a role. The UK courts have also based their
refusal on the principle of legal certainty:

“The effect — of the declaration sought — would be to give the Directive, by an easy
two-stage process, the very effect which the jurisprudence of the Court says it cannot
have, namely to impose obligations upon an individual. Furthermore, those obliga-
tions would be imposed arbitrarily and retrospectively, depending upon whether and
when some interested person brought proceedings in public law to assert his “right”
against the State to have incompatible domestic law set aside. This seems to me
inconsistent with the principle of legal certainty, which is one of the fundamental
doctrines of European law.”

There are additional objections to the placing of obligations on private parties
via an interpretation of national law. In the context of employment law, Commu-
nity obligations often translate into obligations placed upon individual employ-
ers and courts feel uneasy about placing costs on them*". The fairness of placing
obligations on private parties is not merely a British concern. In Dekker*?, the
employer’s decision not to appoint Ms Dekker was based on the Dutch legisla-
tion on Social Security benefits. Still, as a result of the case, the employer is
ultimately the party liable's for a failure of the State to introduce legislation in
conformity with Community obligations.

4.4.Conclusion

Direct effect and primacy ensure that Community law can be invoked in the
UK courts and can prevail over inconsistent UK law, yet these doctrines do not
categorise the rights Community law may confer, or indicate which remedies are
available to sanction violation of Community law.

This chapter started with the suggestion that

“The doctrine of direct effect seeks to ensure that rights accruing from Community

law are available to the individual, whilst the doctrine of primacy ensures that such
rights will take precedence over ANY national rule or practice.”*
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There is real force in the proposition that, if the primacy of Cornmunity law
requires, as a general rule, that in case of conflict between a substantive
provision of national law and a substantive provision of Community law, the
Community provision should prevail, then, a fortiori, primacy requires that
rules governing procedures or remedies be overridden. Still, in practice, the full
requirements of primacy are still a matter of contention, as the next chapter will
show.
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