
UvA-DARE is a service provided by the library of the University of Amsterdam (http://dare.uva.nl)

UvA-DARE (Digital Academic Repository)

UK courts and EC law

Boch, C.M.C.G.

Link to publication

Citation for published version (APA):
Boch, C. M. C. G. (2004). UK courts and EC law.

General rights
It is not permitted to download or to forward/distribute the text or part of it without the consent of the author(s) and/or copyright holder(s),
other than for strictly personal, individual use, unless the work is under an open content license (like Creative Commons).

Disclaimer/Complaints regulations
If you believe that digital publication of certain material infringes any of your rights or (privacy) interests, please let the Library know, stating
your reasons. In case of a legitimate complaint, the Library will make the material inaccessible and/or remove it from the website. Please Ask
the Library: https://uba.uva.nl/en/contact, or a letter to: Library of the University of Amsterdam, Secretariat, Singel 425, 1012 WP Amsterdam,
The Netherlands. You will be contacted as soon as possible.

Download date: 20 Apr 2020

https://dare.uva.nl/personal/pure/en/publications/uk-courts-and-ec-law(e61527e1-9dfb-45d6-8ea2-6542a983d15c).html


CHAPTERR 6 

AA Right to a Specific Remedy 



UKK  COURTS AND EC LAW 

176 6 



CHAPTERR 6 A RIGH T TO A SPECIFIC REMEDY 

"I"I  cannot but remind myself that it was the Member States which completely 
freelyfreely agreed the contractual rules underlying the system as a whole, and that the 
MemberMember States are still the decisive protagonists in the process for the formulation of 
CommunityCommunity measures. Consequently to hold that liability exists for failure to fulfil 
obligationsobligations is tantamount simply to increasing the effectiveness of the system and does 
notnot involve any activity supplementing, let alone supplanting the legislature."1 

"AA  Member State's obligation to make reparation for the loss and damage so 
causedcaused is subject to three conditions: the rule of law infringed must be intended to 
conferconfer rights on individuals; the breach must be sufficiently serious; and there must 
bebe a direct causal link between the breach of the obligation resting on the State and 
thethe damage sustained by the injured parties ...While the right to reparation is founded 
directlydirectly on Community law where the three conditions set out above are fulfilled, the 
nationalnational law on liability provides the framework within which the State must make 
reparationreparation for the consequences of the loss and damage caused, provided always that 
thethe conditions laid down by national law relating to reparation of loss and damage 
mustmust not be less favourable than those relating to similar domestic claims and must 
notnot be so framed as to make it virtually impossible or excessively difficult to obtain 
reparation"reparation"22. . 

AA right to a specific remedy: State liabilit y for  breach of Community law 

Communityy law requires a remedy in damages to be made available in the 
nationall  courts to those parties who sustain loss as a result of breaches of 
Communityy rules by public authorities. This chapter traces the evolution of this 
neww remedy in the case-law of the ECJ and examines its relationship with other 
nationall  remedies. It also analyses the existing case law and its application in 
thee UK courts'. 

6.11 The recognition of the principl e of State liabilit y 

Thee question was first addressed in Francovich4. A1980 directive5 required 
Memberr States to create a guarantee fund designed to protect employees' wages 
inn the event of their employers*  insolvency. Italy failed to take any steps to imple-
mentt the directive, a failure formally established in enforcement proceedings 
broughtt by the Commission6. Mr Francovich and Mrs Bonifaci were employed 
byy firms, both of which had become insolvent. They brought proceedings in the 
Italiann courts against the Italian State for payments in respect of unpaid salaries 
andd wages or, in the alternative, damages. Their claims were based on the 
unimplementedd directive. Both Italian courts referred questions to the ECJ. The 
Courtt held that the directive was clear and precise as to the beneficiary of the 
guarantee,, but not clear and precise as to the identity of the person liable under 
thee guarantee, and that the Italian State could not be regarded as the guarantee 
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institutionn merely because it had failed timeously to implement the directive7. 
So,, an interested individual could not rely upon the directive to ask a national 
courtt to effectuate directly a right to payment against the State. However, the 
Courtt went on to establish that the Italian State was liable to pay damages. 

Thee Court recalled that it had long been settled through its own case law 
dealingg with the nature and effect of Community law that national courts 
responsiblee for the application of provisions of Community law are under a 
duty,, in cases within their jurisdiction, to ensure that those provisions are given 
fulll  and effective protection. Such protection would be called into question if 
individualss had no opportunity to obtain compensation where their rights were 
infringedd owing to a breach by a Member State of its Community obligations. 
Therefore,, Community law imposed an obligation on Member States to recom-
pensee individuals for loss caused by such a breach. "The principle... is inherent 
inn the system of the Treaty"8. The Court also invoked Article 10 EC, but made 
nono reference to the general principles common to the laws of the Member States, 
therebyy indicating that this new remedy was a consequence of the unique nature 
off  Community law and a requirement of primacy9. 

Iff  Community law required a Member State to make good loss incurred by 
individualss as a result of infringements of its Community obligations, the prin-
ciplee was not without qualifications. In Francovich the provisions of Community 
laww infringed were contained in a directive. Hence the judgment reads: 

"the"the result laid down in the directive involves the GRANTING OF RIGHTS FOR THE 

BENEFITT OF INDIVIDUAL S and the SUBSTANCE OF THOSE RIGHT S must be IDENTIFI -

ABLEE ON THE BASIS OF THE PROVISIONS OF THE DIRECTIVE "  I0. 

FrancovichFrancovich was decided in a particular factual context: a total failure to trans-
posee a directive, failure definitively established by the EC J itself in a previous 
judgment.. As a result it established that a Member State could be held liable for 
thiss type of infringement. Yet, because of this particular factual context many 
questionss were not addressed. Thus, it was unclear whether a right in damages 
wouldd lie also where transposition was incomplete, incorrect or belated, or 
whetherr bad faith was an essential component of the violation. Given that the 
breachh had been established previously by the ECJ in an Article 226 judgment, 
issuess such as how and by whom should the breach be identified or constituted 
couldd not be raised either. The difficult questions as to whether national courts 
themselvess would also be competent to establish the existence of a breach and 
followingg which criteria were not addressed either. At least one thing could be 
deducedd from Francovich, namely that the principle was not limited to directives, 
butt could be extended to infringement of any Community right for the benefit 
off  individuals. Since Francovich a series of decisions shed light on the different 
conditionss under which Member States' actions can give rise to a right to repara-
tion. . 
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6.1.11 What is the fuss about? 

FrancovichFrancovich did not come as a complete surprise. The idea that the Commu-
nityy legislature itself ought to establish a system of liability on the part of the 
Memberr States for failure to comply with Community law was proposed by the 
ECC J as early as 1975 in suggestions submitted for the Tindemans Report". There 
hadd been some case law anticipating Francovich. The Court had indicated the 
possibilitypossibility of national courts hearing such claims and that State liability would 
draww the full consequences of an Article 226 EC action12. Indeed it held that 
compliancee by a Member State with its Community obligations after the date set 
inn the reasoned opinion wil l not prevent a finding that the Member State was in 
breachh of these obligations as the judgment 

"may"may be of substantive interest as establishing the basis of a responsibility that a 
MemberMember State can incur as a result of its default, as regards other Member States, the 
CommunityCommunity OR PRIVATE PARTIES""3. 

Theree were further oblique references in Russo1*: 

"whenever"whenever damage has been caused through an infringement of Community law, 
thethe State is liable to the injured party of the consequences in the context of national 
lawlaw on the liability of the State." 

Regardless,, these cases alluded only to the possibility of such actions; Francovich 
wentt a stage further and imposed a duty on Member States to provide a remedy 
inn damages and to make available a procedure by which individuals may claim 
damagess in case of breach of Community law, where no such remedy and 
proceduree was provided for under existing national rules. However, if, follow-
ingg Francovich, national courts, as organs of the State, are put under the obliga-
tionn to provide a remedy in damages against the State, or even create it where it 
doess not exist, for some national courts this new remedy simply means evolving 
furtherr their own domestic law on public tort liability. Typically, the House of 
Lordss had already been dealing with this issue15. 

Partt of the doctrine saw Francovich as the logical product of the EC J case law: 

"seen"seen from the perspective of the Community, one must inevitably wonder why 
itit  took more than 30 years for the Court to come to a conclusion which seems to be so 
inherentinherent to the whole legal system"16. 

Inn this way Francovich simply constituted a further improvement in the protec-
tionn afforded by the national legal systems'7. This is true, inasmuch as Fran-
covichcovich involves no more difficulties for national courts than other requirements 
off  the ECJ. The profound effect Community law has had on the exercise of 
judiciall  powers in the Member States has been explored before. Community law 
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iss generally accepted as the superior norm in the various national legal systems, 
evenn when such recognition entails assault on constitutional fundamentals. 
Moreover,, following Francovich, the party ultimately made liable is the party 
actuallyy responsible for the mismatch between Community law and national 
law,, whereas in other instances18, national courts have had to interpret national 
legislationn in the light of Community law thereby placing burdens on private 
parties,, who could not, on any view, be regarded as responsible for the failure to 
complyy with Community obligations. By "shifting the means of enforcement of 
Communityy law"19, Francovich unquestionably introduces a fairness element. 

Itt is tempting to argue that Member States have nothing to fear from the 
principlee of State liability, provided they comply faithfully with the Community 
obligationss they willingl y undertook. Such a vision however overlooks the fact 
thatt not all Community obligations are regarded by the Member States as will-
inglyingly undertaken. 

6.1.22 Securing compliance with obligations willingl y undertaken? 

Inn the Community system Member States are denied competence to decide 
onn the actual competences they have transferred. The rationale for denying 
Memberr States such a competence is simple. If each Member State were to 
decidee upon the competence issue according to its own criteria, a Europe of 
'bananas'bananas republic a la carte10 wil l ensue. In the Community, the ECJ alone has 
competencee authoritatively to state not only the effect, but also the scope of 
Communityy law. From the ECJ perspective, by accepting the jurisdiction of the 
ECJ,, the Member States (should) have accepted that the ECJ alone would have 
competencee to categorise the Treaty, and competence to ascertain the nature and 
extentt of Community obligations. 

Stilll  these fundamentals are now contested by some national supreme 
courts;; and some national governments, as the revived disputes regarding the 
exercisee of Community powers illustrate. National courts from time to time 
reassertt their willingness to determine what is permissible interpretation and 
unacceptablee amendment*1. Supreme courts in particular insist they have 
retainedd jurisdiction to examine the exercise of Community powers to ensure 
thatt the Community has not exceeded the limits of the competence granted 
underr the Treaties, in accordance with the various national Constitutional 
requirements22.. The White Paper on "Partnership of Nations", whilst restating 
thee UK Government's commitment to a strong and independent Court without 
whichh it would be impossible to ensure even application of Community law, 
proposedd to revise the Treaty so as to give the Council the power to curtail what 
iss perceived as an expansionist approach to competence. 

InIn a number of situations, Member States are faced with an increasing 
numberr of substantive Community obligations which scope has been judicially 
widened.. The true extent of Community obligations is sometimes difficult to 
embrace,, as their substance is denned and refined as the process of integration 
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unfolds.. A number of non-compliance situations can be traced back to breaches 
off  Community obligations in the making of which the Member States have not 
participated. participated. 

"In"In  treating the substantive obligations contained in the Treaty, the Court has 
frequentlyfrequently been motivated by a particular vision of the evolution of the Common 
Market,Market, the purity of which, although perhaps traceable to the Treaty, has not been 
sharedshared by the Member States years later. Thus the Member States have found them-
selvesselves faced with an increasing number of substantive Treaty obligations whose scope 
hashas been judicially widened by interpretative ̂assigning them direct effect; deroga-
tiontion measures by contrast have been subjected to a very restrictive interpretation. [—J 
MemberMember States' understanding of the nature of the obligations imposed by the Treaty 
maymay have been different from the CONSTANTLY EVOLVING CONCEPTIONS OF THE 

COURTS. . 

Communityy legislation is not always consensual either in fact, it is less and less 
consensual.. This results from a combination of an extension of qualified major-
ityy voting, and package-dealing. In sum, not every Community obligation can be 
regardedd as willingl y undertaken. For that reason, it has been suggested that: 

"non"non compliance is not a phenomenon which always arises out of bad faith and 
cancan be tackled in every circumstance by judicial action"24. 

Typically,, Factortame raises fundamental queries about the ways in which the 
Communityy has been developing its Common Fisheries policy, and how it has 
failedd to meet its - admittedly competing - objectives. In particular, one of its 
objectivess was to "ensure a fair standard of living for the fishing community, in 
particularr by increasing the individual earnings of persons engaged in fishing" 
Quitee the opposite, the CFP has been seen in the UK as destroying entire fish-
ingg communities and contributing to serious socio-economic problems in the 
Northh Sea. Like the rest of the quota hopping saga, Factortame highlights how 
nothingg can actually be done by a hard-pressed government to try and protect 
seriouslyy depressed sectors of its economy. The CFP failings of which have been 
exposedd for many years25 must continue to be applied by the Member States. 
Onn one view, however, the failure was not so much that of the Member States 
butt that of the Community institutions and in particular that of the Commis-
sion.. In the light of the other principles of Community law, it was clear that the 
quotaa system required the establishment of an EC register for fishing vessels, 
yett despite repeated calls from the UK and Denmark, the Commission failed to 
introducee a proposal for such an EC register for fishing vessels. 
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6.22 Clarifying or extending the principle? 

Whereass Francovich established the principle that individuals were entitled to 
claimm damages against the State, the exact scope of this principle remained 
ill-defined.. German and British courts referred questions concerning the 
conditionss under which Member States may incur liability for damage caused 
too individuals by breaches of Community law attributable to the legislature. 
Inn Brasserie du Pêcheur, an action was brought by a company - Brasserie du 
Pêcheurr - against Germany for reparation of the loss suffered as a result of 
importt restrictions the company faced between ïgSi and igSj. The breach of 
Communityy law in that case was attributable to the legislature, which had failed 
too adapt national law to Article 28 EC. However, the illegality of the prohibition 
onn marketing beers imported from other Member States which did not comply 
withh the Rheinheitsgebot, and that on the prohibition of additives, was definitely 
establishedd on 12 March I987*6 

Inn Factortame, a claim for damages had been made by individuals and 
companiess covering expenses and losses incurred between 1 April and 2 Novem-
berr 1989 - the period during which under the Merchant Shipping Act 1988 they 
weree deprived of their fishing rights27. A claim was also made for exemplary 
damagess for unconstitutional behaviour on the part of the public authorities. 

Inn both cases, the national legislature was responsible for the infringement 
inn question, the remedy sought was not readily available in the national legal 
system,, and the relevant losses were all purely economic. The ECJ answered the 
questionss raised in the two separate sets of proceedings in a single judgment. 

6.2.11 Constitutional objections 

FrancovichFrancovich did not come as a complete surprise, nor did it createe a revolution 
forr each and every national court, yet it was not welcomed with open arms. A 
numberr of constitutional objections were raised. In its observations in Fran-
covich,covich, the UK Government had observed that no basis existed in Community 
laww for the proposition that an individual had a right to obtain damages in the 
domesticc court from a Member State for losses sustained as a result of failure to 
complyy with Community obligations. It further contended that the case law of 
thee Court showed that the Treaty was not intended to create new remedies in the 
nationall  courts to ensure observance of Community law28. The same objections 
weree raised again in Factortame II?9. To dismiss these objections, the ECJ relied 
onn the need to answer the questions referred to it by national courts. 

"Since"Since the TREATY contains NO PROVISION expressly and specifically governing 
thethe consequences of breaches of Community law by Member States, it is for the Court, 
inin pursuance of the task conferred on it by Article 164 of the Treaty, to ensure that in 
thethe INTERPRETATION and APPLICATION ofthe TREATY the law is observed, to rule on 
suchsuch a question in accordance with generally accepted methods of interpretation, in 
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particularparticular by reference to the fundamental principles of the Community legal system 
and,and, where necessary, general principles common to the legal systems of the Member 
States?States?00" " 

Thee existence and extent of State liability for damage arising from violations 
off  Community law are questions of Treaty interpretation which fall within the 
jurisdictionn of the EC J. A parallel needs drawn with van Gend en Loos, where 
thee preliminary ruling procedure provided the legal basis to justify and legiti-
misee the discovery by the European Court of the principle of direct effect. From 
thee foregoing it can be seen that national courts constitute the lynchpin in the 
Communityy system, as without them, the ECJ could not have established the 
decentralisedd system of enforcement, nor would it have been able to devise its 
rules. . 

Thee other (German) constitutional objection according to which no compen-
sationn is available for a breach attributable to the legislature was also dismissed. 
Thee ECJ relied on its traditional'1 approach - consistent with well-established 
publicc international law principles - which refuses to distinguish between the 
differentt organs of the State. It held that: 

"the"the obligation to make good damage caused to individuals by breaches of 
CommunityCommunity law CANNOT BE DEPENDENT ON DOMESTIC RULES as to the division of 
powerspowers between constitutional authorities?2.^..], ALL State authorities are bound in 
performingperforming their tasks to comply with the rules laid down by Community law directly 
governinggoverning the situation of individuals33". 

Whyy the question whether liability could be incurred in relation to the legislative 
activityy needed asked is rather puzzling since Francovich had already established 
aa principle of State liability for acts of the legislature, in that case, not a positive 
act,, but an omission by the legislature34. In addition, national - and in particular 
Germann - courts are aware that the Court has consistently regarded all State 
authoritiesauthorities as bound by Community obligations. No defence based on national 
Constitutionall  difficulties55, nor any national interests exceptions have ever been 
acceptedd by the ECJ'6. Finally, even if the legislature is a vital part of the system 
off  government, it is simply an organ of the State. Classification of the powers of 
ann organ as "legislative" or otherwise, is merely a matter of internal organisa-
tionn and local custom. The main hurdle to liability for acts of the legislature is 
too determine when the breach of duty entails an actionable wrong. All the same, 
nationall  courts have a duty to ensure that individuals obtain reparation for loss 
andd damage caused to them by non-compliance with Community law, whichever 
publicc authority is responsible for the breach and whichever public authority 
iss in principle, under the law of the Member State concerned, responsible for 
makingg reparation37. 
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6.2.22 The legal basis 

Thee bases for State liability are the principles inherent in the Community legal 
order'8:: the full effectiveness of Community rules, the effective protection of 
thee rights which they confer39 and the obligation to co-operate imposed on the 
Memberr States by Article 10 EC which, from HumbleP°, included the obligation, 
forr national courts, too nullify the unlawful consequences of a breach of Commu-
nityy law. In Brasserie du Pêcheur reference was further made to the general 
principless common to the legal systems of the Member States. 

6.2.33 State Liability and other available remedies 

Thee relationship between this new remedy and existing ones was another issue 
thee Court was asked to address. The Court held that the principle of State liabil-
ityy also applied to breaches of Community provisions which are directly effec-
tive4'. . 

"The"The rights of individuals to rely on the directly effective provisions of the Treaty 
beforebefore national courts is only a minimum guarantee and is not sufficient in itself to 
ensureensure the full and complete implementation of the Treaty*2 [...] [...]  The purpose of that 
rightright is to ensure that provisions of Community law prevail over national provisions. 
ItIt  cannot in every case secure for individuals the benefit of the rights conferred on 
themthem by Community law and in particular, avoid their sustaining damage, "the 
fullfull  effectiveness of Community law would be impaired if individuals were unable to 
obtainobtain redress when their rights were infringed by a breach of Community law [...]  [...] 
thethe right to reparation is the necessary corollary of the direct effect of the Community 
provisionprovision whose breach caused the damage sustained".43 

Inn this way, the ECJ confirmed that direct effect can be regarded simply as one 
off  the mechanisms available to ensure the effective operation of Community 
ruless and/or the effective protection of individual's Community rights. From a 
practicall  perspective this raises the question as to whether individuals would 
bee best advised to pursue an action for damages against the State for breach 
off  Community law in preference to an alternative remedy available under 
nationall  law. As was seen earlier, national rules of procedure can limi t the 
protectionn of Community rights. For example, where traders seek reimburse-
mentt of sums levied in breach of Community law, they may need to adduce 
evidencee that the burden of the charge illegally levied has not been passed on to 
anotherr person44; an action for payments of benefits due retrospectively under 
Communityy law, but denied under defective national legislation, is barred by a 
nationall  rule restricting the retroactive effect of a claim for benefit. Can indi-
vidualss be advised that an action for damages against the State should be sought 
inn preference to any other remedy? Such advice may be given only if there is 
evidencee that the limits which can be placed by national law on such an action 
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forr damages are less restrictive than the limits which can be placed by national 
laww on other remedies. National courts come to be confronted with exactly these 
typess of issues when enforcing Community law. 

Thee issue of co-existence of remedy was considered in Sutton4*  in relation to 
amountss due by way of social security benefits - interest on arrears of a social 
securityy benefit. Under English law, no interest is payable on arrears of social 
securityy benefits in respect of a period prior to the decision of the competent 
bodyy in favour of the claimant. In this case, the EC J held that neither Article 
66 of Directive 79/7 nor Directive 76/207 required that an individual be able to 
obtainn interest on arrears of a social security benefit such as invalid care allow-
ance,, even when the delay in payment of the benefit was the result of discrimi-
nationn prohibited46, since payment of interest on arrears of benefits cannot be 
regardedd as compensatory in nature. But the ECJ went on to consider whether 
thee right to payment of interest on arrears of social security benefits flows from 
thee principle of State liability for breach of Community law, and found that it did 
not. . 

Statee liability has been referred as an alternative remedy, yet whether it 
constitutess a more desirable option remains unclear given that national law 
mayy impose limits on its exercise47. If Community law itself imposes a prin-
ciplee of State liability, this remedy has to be applied, nationally. It follows that 
thee significance of this remedy48 is, in practice, dependent on national courts: 
mitigationn of loss, causation, limitation periods, etc will be assessed in accord-
ancee with domestic rules, and the ECJ will be called to elaborate further on what 
iss or is not an acceptable national limitation. Ultimately the lack of uniformity 
resultingg from reliance on divergent national law should prompt the adoption 
off  common rules in this area, a neat illustration of the tension between the 
needss for effective and uniform protection of Community rights and respect of 
nationall  diversity49. 

6.33 Conditions 

Thee claim in reparation is founded on Community law. Accordingly, it falls to 
nationall  courts to verify whether or not the Community conditions governing 
Statee liability for a breach of Community law are fulfilled. Other than that, the 
claimm in reparation must be pursued in accordance with national rules and 
proceduress provided that these satisfy the principles of non-discrimination and 
effectiveness.. These Community conditions are that the rule of law infringed 
mustt have been intended to confer rights on individuals, the breach must be 
sufficientlyy serious, and there must be a direct causal link between the breach 
off  the obligation resting on the State and the damage sustained by the injured 
parties. . 
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6.3.11 Individual rights: 

Inn Brasserie du Pêcheur, the ECJ held that this condition was "manifestly satis-
fied"fied" in the case of Articles 28 & 43 EC, implying that directly effective provi-
sionss of Community law grant correlative rights to individuals. On the other 
hand,, Francovich established that provisions which do not have direct effect may 
yetyet be capable of granting rights to individuals. This confirms that direct effect 
hass ceased to be a determinant of the existence of individual rights to become 
aa method of enforcement of Community rights50. This condition seems to be 
mostt problematic as it is dependent on the approach to the concept of individual 
rights51.. Not all Community obligations undertaken by the Member States 
involvee the creation of individual rights, unless the view is taken that Commu-
nityy law grants individuals a right to ensure that Member States comply with 
eachh and every Community obligation. It is suggested that such a view could 
findfind support in the fact that the legal basis for State liability is Article 10 EC. 

Inn the UK, on at least two occasions, the courts found that this condition was 
nott met. 

Firstt In Boivden53, a trawler fisherman who harvested mussel, sought to rely 
onn the Bathing Waters Directive, the Shellfish Waters Directive and the Urban 
Wastee Water Directive 199153 and on allegations that breaches of these direc-
tivess amounted to a public nuisance as a result of which he had suffered special 
damagee over and above that suffered by the general public. The judge found 
againstt the plaintiff because he was quite satisfied that none of the three envi-
ronmentall  directives involved conferred on him any personal right. On appeal 
itt was confirmed that the judge had applied the right principles to the Bathing 
Waterr Directive and the Urban Waste Water Directive, and that Mr Bowden was 
nott entitled to any special rights arising under either of them since he was not 
directlyy affected by either. As for the Shellfish Waters Directive, it was accepted 
thatt it did grant special rights to mollusc fishermen, and the appellant was 
allowedd to restore this particular statement of claim54. 

Inn Three Rivers", damages were claimed against the Bank of England based 
onn breach of a directive on banking supervision, as part of the proceedings 
broughtt by many thousands of depositors against the Bank of England following 
thee winding-up of the Bank of Credit and Commerce International SA ("BCCI"). 
Itt was held that although the directive did impose a supervisory duty on the 
regulator,, it did not confer on individuals a right to effective supervision. This 
wass confirmed in the House of Lords which held that the Directive did not give 
individualss a right to damages against the State which they may assert in the 
nationall  courts. In 1980 the Bank of England ("the Bank"), acting as the super-
visoryy authority for the purposes of the Banking Act 1979 (which transposed 
thee Directive into national law), had authorised BCCI to carry on the business 
off  a licensed deposit-taking institution. In 1991, at the Bank's request, the High 
Courtt appointed receivers to the BCCI. This decision entailed the closure of 
BCCII  in the United Kingdom and considerable losses for thousands of deposi-

186 6 



CHAPTERR 6 A HIGHTT O A SPECIFIC REMEDY 

tors.. The collapse of BCCI was mainly due to fraud on a vast scale perpetrated 
att senior level within BCCI. The depositors then sued the Bank on the basis of, 
firstly,firstly, the tort of misfeasance in public office - they claimed that certain senior 
officialss had acted in bad faith by giving an authorisation to BCCI when it was 
illegal,, by turning a blind eye to what went on after the authorisation had been 
grantedd and by failing to take the necessary measures to close BCCI down - and, 
secondly,, of Directive 77/780. As regards the complaint based on the Directive, 
thee House of Lords held that the Community instrument did not impose obliga-
tionss on the Member States that created rights on which individuals could base 
actionss for damages. It was not necessary to recognise such rights in order to 
achievee the purpose of the Directive, which is a first step towards the approxima-
tionn of laws on the business of credit institution in the Community and seeks 
too remove the obstacles to the freedom of establishment while recognising the 
needd for rules to protect savings. According to the House of Lords, the Directive 
merelyy required the competent authorities to co-operate where a credit institu-
tionn pursues its business in one or more Member States other than that where 
itss registered office is situated; it did not go so far as to impose supervisory 
obligationss on the competent authority within each Member State. Applying the 
acteacte clair doctrine, the House of Lords gave its decision without referring the 
matterr to the Court for a preliminary ruling. Whether the EC J, if asked, would 
havee decided that the objective of the Directive was to protect savings and not 
justt to create a level playing field between credit institutions operating in more 
thann one Member State, and that this objective of protection was meant to create 
individuall  rights, remains a matter of speculation at this stage. 

6.3.22 A sufficiently serious breach 

InIn Francovich, the Court had affirmed that 

"the"the conditions under which State liability give rise to a right to compensa-
tiontion depended on the NATURE OF THE BREACH of Community lawgiving rise to the 
harm"harm"5656. . 

InIn Brasserie du Pêcheur, the ECJ affirmed the need for liability for legisla-
tivee measures of the Member States and of the Community institutions to be 
assessedd according to the same standard, since the protection of the rights 
whichh individuals derive from Community law cannot vary depending on 
whetherr a national authority or a Community authority is responsible for the 
damage57.. As a result it held: 

"where"where Member States act in afield where there is a WIDE DISCRETION, Commu-
nitynity law confers a right to reparation where three conditions are met: the rule of law 
infringedinfringed must be INTENDED TO CONFER RIGHTS ON INDIVIDUALS ; the BREACH 

mustmust be SUFFICIENTLY SERIOUS; and there must be a direct CAUSAL LINK between the 

187 7 



UKK  COURTS AND EC LAW 

breachbreach of the obligation resting on the State and the damage sustained by the injured 
parties."*parties."*8 8 

Thee Court explained that the decisive test for finding that a breach of Commu-
nityy law is sufficiently serious is whether the Member States, just like the 
Communityy institutions, have manifestly and gravely disregarded the limits 
onn their discretionary powers.59 A breach of Community law which wil l have 
persistedpersisted despite a judgment finding the infringement in question to be estab-
lished,, or a preliminary ruling or settled case law of the Court on the matter 
fromm which it is clear that the conduct in question constituted an infringement, 
wouldd constitute a sufficiently serious breach60. 

Thee Court also elaborated on the factors which can be taken into account by 
nationall  courts in assessing whether or not a breach would be a sufficiently seri-
ouss one. These include inter alia, the clarity and precision of the rule breached, 
thee measure of discretion left by that rule to the national or Community authori-
ties,, whether the infringement and the damage caused was intentional or 
involuntary,involuntary, whether any error of law was excusable or inexcusable and the fact 
thatt the Community institutions may have contributed towards the omission or 
retentionn of national measures or practices contrary to Community law.61 The 
Courtt held that these factors were similar to those that were developed when it 
constructedd a system of rules with regard to Article 288 EC. In that context the 
ECJJ took into account inter alia the complexity of the situations to be regulated, 
thee difficulties in interpretation and application of the texts, and the margin of 
discretiondiscretion available to the author of the act in question62. All these considerations 
ledd to the rather strict approach taken towards the liability of the Community in 
thee exercise of its legislative activities6', so much so that in the sectors coming 
withinn the economic policy of the Community, individuals have been required to 
acceptt certain harmful effects on their economic interests as a result of a legisla-
tivee measure without being able to obtain compensation from public funds, 
eveneven where that measure had been declared null and void6*.  This rather restrictive 
approachh has been justified in the following way: 

"the"the exercise of the legislative function must not be hindered by the pros-
pectpect of actions for damages whenever the GENERAL INTEREST of the Community 
requiresrequires legislative measures to be adopted which may adversely affect INDIVIDUA L 
11 NTE RESTS"6*. 

Thesee considerations echo similar concerns which had been raised in the 
Englishh courts long before the introduction of the principle of State liability for 
breachh of Community law: 

"the"the undesirability, in areas in which choices of action depend on judgment, 
thatthat Member states should be hindered in taking legislative action by the prospect of 
actionsactions for damages if their judgment should ultimately be held to be wrong, unless 
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thethe action taken constitutes a grave and manifest disregard of the limits on the exer-
cisecise of its powers, i.e. is an abuse of such powers."66 

Inn Factortame the EC J case law on liability of the Community institutions was 
extensivelyy considered by the Divisional court, the Court of Appeal and also 
byy the House of Lords.67 The latter decided that the Act has been deliberately 
adopted:: it was not an unintentional and "excusable" breach; it was "a suffi-
cientlyy serious breach" in that it was a manifest and grave disregard of the limits 
off  the United Kingdom's discretion. 

Certainlyy the coherence of legal protection of individuals requires that 
thee award of damages by a national court for breach of Community law by a 
Memberr State be subject to the same conditions as an award of damages by the 
ECC J for infringement of Community law by a Community institution. Such 
coherencee would avoid situations where Member States may incur liability for 
breachh of Community law by one of its authorities in circumstances where 
thee non-contractual liability of the Community would not arise. Furthermore 
suchh consistency appears desirable in the light of the fact that the Community 
liabilityy regime is, by virtue of Article 288 EC, meant to flow from the general 
principless common to the laws of the Member States. Finally, such coherence 
appearss necessary in the light of cases like Asteris6*  where the Court held that a 
judgmentt of the Court holding that the Community is not liable in damages in 
respectt of the illegality of an act of its institutions "precludes a national author-
ityy which merely implemented the Community legislative measure and was not 
responsiblee for its unlawfulness from being held liable on the same grounds". 

Att the same time the alignment of State liability on the regime govern-
ingg the non-contractual liability of the Community institutions indicates that 
nott too much hope should be put in the capacity of national courts to find 
Memberr States liable for breach of Community law. To be sure, the ECJ restric-
tivee approach to breach, causation and loss69 in the context of determining the 
liabilityy of the Community institution has meant that few such claims have been 
successful,, so much so that some commentators have remarked that individual 
protectionn is nott a central concern at Community level70. Unless coherence 
meanss a relaxation of the Community institutions regime, State liability wil l be 
incurredd only exceptionally. This in turn begs the question how this new remedy 
couldd improve the effective protection of individuals' rights. Yet the effective 
protectionn of individual protection was cited by the ECJ has one of the legal 
basess for the development of this new remedy. 

6.3.2.1.Thee measure of discretion left by a Community measure 

Inn many areas, Member States do not have a wide discretion when acting in 
fieldsfields governed by Community law. Therefore the ECJ has also held that these 
strictt conditions need not apply. In areas where Member States have no discre-
tion,, a serious breach may be constituted even in the absence of a "grave and 

189 9 



UEE COURTS AND EC LAW 

manifestt disregard for the limits of powers." The snag here is for national courts 
consistss in ascertaining the extent of the discretion left by a particular Commu-
nityy instrument. 

Inn Lomas71, M AFF refused to grant export licences for live sheep destined 
forr slaughter in Spain on the ground that treatment in Spanish slaughterhouses 
wass contrary to Directive 74/577. This refusal was challenged as contrary to 
Articlee 29 EC and a claim for damages was also made. On a reference from the 
Highh Court, the ECJ considered that the ban could not be justified under Article 
30.. The ECJ further held that, according to well-established case law, recourse 
too Article 30 is no longer possible where a directive provides for harmonisa-
tionn measures. The ECJ refused to accept that the principle of pre-emption 
off  Member State's action in the presence of a Community measure could be 
affectedd by the fact that the Directive did not lay down any Community proce-
duree for monitoring compliance with its provisions. Given the absence of any 
discretion,, the mere infringement of Community law was sufficient to establish 
thee existence of a sufficiently serious breach. 

Howeverr the pre-emption doctrine is no longer what it used to be. Originally, 
theree was a reasonably clear cut principle; once the Community had legislated, 
Memberr States were pre-empted from taking unilateral action. Then, a discern-
iblee pattern developed, whereby more flexibility  was fed into Community 
decision-makingg in the form of derogations7* , exemptions and options7'. This 
inn turn has meant that there are different ways in which Community obliga-
tionss can leave a margin of discretion. These include the capacity to maintain 
orr introduce national legislation in areas where the Community has legislated74 

orr to set higher standards than those laid down in a Community measure75, the 
possibilityy of delaying the entry into force of the Community measure76 and the 
usee of options and exemptions77. In matters such as social protection, consumer 
protectionn and environmental protection, the Treaty78 now expressly leaves 
Memberr States the freedom to maintain or introduce more stringent measures 
thann those laid down in the Community harmonisation measures. As a result, it 
iss no longer necessary in these fields to have minimum harmonisation clauses 
includedd in the specific Community instruments, and the extent of the discre-
tionn will need to be ascertained by reference to the legal basis for the adoption of 
thee Community measure. Even in areas where Community intervention appears 
exhaustive,, there may be residual competence. So for example, "where there is 
aa regulation on the common organisation of the market in a given sector the 
Memberr States are under an obligation to refrain from taking any measures 
whichh might undermine or create exceptions to it79." 

Att the same time, the ECJ has recognised that "the establishment of a 
commonn organisation of the agricultural markets does not prevent the Member 
Statess from applying national rules intended to attain an objective relating to the 
generall  interest other than those covered by the common organisation even if 
thosee rules are likely to have an effect on the functioning of the common market 
inn the sector concerned"80. That means that national courts may be called once 
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itit  is established whether the general interest pursued by the implementing 
measuree is one of the objectives already covered by the Community measure. 
Iff  it is, then the Member State has no discretion; if it is not then the situation 
iss deemed to be one where the Member States has a discretion. Consequently 
onlyy a sufficiently serious breach can trigger liability. In view of the fact that 
establishingg whether or not there is residual competence and/or discretion left 
byy a particular Community instrument is in itself an issue which often requires 
too be referred81, it is questionable whether in such circumstances a breach could 
everr be a sufficiently serious one. 

6.3.2.22 Excusable and inexcusable error of law 

Inn Dillenkofer*2 purchasers of package travel who never left for their destination 
orr had to return from their destination at their own expense following insol-
vencyy of tour operators, could not secure reimbursement of their holidays or of 
thee expenses incurred and brought actions for compensation based on Article 7 
off  the package travel Directive8'. They argued that the belated transposition of 
thee Directive had meant that they were not protected against the insolvency of 
tourr operators as required by Article 7 of the Directive. 

Thiss Article reads: 

"The"The organizer and/or retailer party to the contract shall provide sufficient 
evidenceevidence of security for the refund of money paid over and for the repatriation of the 
consumerconsumer in the event of insolvency." 

Thee ECJ found that within the prescribed period for implementation, the 
nationall  legislature has done no more than adopt the necessary legal frame-
workk for requiring organisers by law to provide sufficient evidence of security. 
Further,, it held that full implementation entailed a guarantee to purchasers of 
packagee travel of a refund of the money paid and repatriation in the event of the 
tourr operator's insolvency. Consequently, the ECJ considered that Germany had 
failedd to implement the Directive. A failure to fully transpose a directive within 
thee prescribed period qualifies as a serious breach of Community law. From the 
foregoingg it can be seen that in this case Germany had interpreted the require-
mentss of the Directive in a different way than that of the ECJ, which as will be 
apparentt elaborated on the substance of the obligation contained in Article 7. 

Byy contrast in BT84, although Article 8(1) of Directive 90/531 on the procure-
mentt procedures of entities operating in the water, energy, transport and 
telecommunicationss sectors had been incorrectly transposed, the ECJ found 
thatt there has not been a sufficiently serious breach of Community law. It was 
forr the contracting entities themselves, and not for the UK, to determine which 
telecommunicationss services were to be excluded from the scope of the Direc-
tivee in implementation of Article 8(1), a finding in direct contradiction with the 
factt that the ECJ has made clear that under the Treaty the addressees of Direc-
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tivess are only the Member States. The ECJ found that Article 8 was imprecisely 
wordedd and that the interpretation given to it in good faith by the Member 
Statee in question, albeit erroneous, was not manifestly contrary to the wording 
off  the directive or to the objective pursued by it. In view of that, the UK was not 
obligedd to pay BT compensation for damage suffered by it as a result of the error 
off  interpretation committed. 

6.3.2.33 The nature of the rule breached 

Inn Brasserie du Pêcheur, no reference was made to the nature of the rule 
infringed.. But, it is clear that it can play an important role in assessing the grav-
ityy of the breach. Thus, the Divisional Court in Factortame held: "It is common 
groundd that the prohibition of discrimination on grounds of nationality is one of 
thee fundamental principles of the Treaty"85, and the Court of Appeal also found 
thatt a direct breach of a fundamental principle such as non discrimination on 
groundss of nationality "wil l almost inevitably create a liability for damages"86. 
Thee House of Lords similarly attached great weight to the fact that the relevant 
rulee of Community law was not to be found in an ambiguous directive but in a 
clearr and fundamental provision of the Treaty87. 

6.3.33 A direct causal link 

Inn Brasserie du Pêcheur58, the ECJ held: 

"it"it  is for the national courts to determine whether there is a direct causal link 
betweenbetween the breach of the obligation borne by the State and the damage sustained by 
thethe injured parties." 

Nationall  courts are entitled to rely on their approach to causation. Causation 
cann be used as a way of exonerating the Member States. In Brasserie du Pêcheur, 
thee Bundesgerichtshof*9 relied on the distinction drawn by the ECJ between the 
maintenancee in force of German legislation prohibiting the marketing under 
thee designation 'Bier' of beers imported from other Member States, which was 
foundd to constitute a sufficiently serious breach, and the prohibition on the use 
off  additives, which was not. It then found that the import restrictions had been 
takenn solely to deal with enforcing the prohibition on using unlawful additives. 
Therefore,, the requirement of a direct causal connection between the infringing 
actt and the damage was not satisfied as regards the breach of the Treaty relat-
ingg to the use of the designation 'Bier'. In Factortame, the final settlement was 
reachedd out of court. 

GallagherGallagher9090 provides an illustration of the way in which the English courts 
approachh causation. The case involved a claim for damages for wrongful exclu-
sionn resulting from an incorrect transposition of the requirements Directive 

192 2 



CHAPTERR 6 A RIGH T TO A SPECIFIC REMEDY 

64/2211 in the Prevention of Terrorism (Temporary Provisions) Act 198991. It was 
heldd that causation is an issue to be decided on the balance of probabilities. The 
plaintifff  must show on the balance of probabilities that the injury for which he 
seekss compensation was caused by the unlawful conduct of which he complains. 
Thee Court of Appeal was satisfied that Mr Gallagher had established a breach of 
Communityy law, but found that he had failed to show that such breach probably 
causedd him to be excluded from the UK, when he would not otherwise have 
beenn excluded. So failure to implement a directive, failure which deprives an 
individuall  of fundamental procedural safeguards, cannot give rise to an action 
forr damages if, on the balance of probabilities, exclusion would have taken place 
irrespectivee of whether or not these procedural requirements had been complied 
with.. While it may be the case that all too often violations of procedural obliga-
tionss cannot give rise to an easily quantifiable damage, this is an issue quite 
separatee from assessing whether the requirements of causation are met. The 
rightt to see that a procedure is adhered to is quite separate from the fact that 
deportationn would have taken place irrespective of whether the proper proce-
duree had been followed. State liability therefore appears of littl e use to remedy 
breachess of Community procedural obligations. 

6.44 The extent of the reparation 

Itt has already been pointed out that once the national courts have verified 
whetherr the Community conditions are satisfied, the claim in reparation has to 
bee pursued in accordance with national rules and procedures provided that these 
satisfyy the principles of non-discrimination and effectiveness93. 

Thiss has meant that the award of damages has been influenced by Commu-
nityy law in a number of ways. Compensation must be commensurate with the 
losss or damage sustained. Given that many Community rights are, essentially, 
economicc rights, the loss or damage sustained are often going to be, by nature, 
purelyy economic. Therefore, any national rule "not including loss of profit is not 
compatiblee with Community law93". It follows that national rules governing the 
extentt of reparation wil l have to be adapted so as to ensure that loss of profit is 
compensated94.. The ways in which national rules governing the recovery of pure 
economicc loss may require adaptation has been analysed95. 

Otherr than these Community law influences, damages are governed by 
nationall  law, and the ECJ has made no reference to the principles governing 
damagess as developed in its case law on the non contractual-liability of the 
Communityy institutions, whereby losses are only recoverable if they are certain, 
specific,, proven and quantifiable. 
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6.4.i.Thee award of exemplary damages 

Suchh damages are based on domestic law. In Brasserie du Pêcheur the ECJ relied 
onn the Divisional Court findings that the public authorities acted oppressively, 
arbitrarilyy or unconstitutionally, and held that: 

"in"in  so far as such conduct may constitute or aggravate a breach of Community 
law,law, an award of exemplary damages pursuant to a claim or an action founded on 
CommunityCommunity law cannot be ruled out if such damages could be awarded pursuant to a 
similarsimilar claim or action founded on domestic law96". 

Thee High Court, when applying this ruling, did not award the damages as the 
assimilationn principle did not require it. They held that they did not have to 
awardd punitive damages as they would not do so in a similar case under English 
law.. In English law the correct nature of State liability for a breach of Commu-
nityy law is best understood as a breach of statutory duty. As regards breaches of 
statutoryy duty, the English law is that unless the statute expressly provides it, 
punitivee damages cannot be awarded. It was further observed that: 

"for"for  English law to give the remedy of penal damages for breaches of Commu-
nitynity law would decrease the move towards uniformity, it would involve distinctions 
betweenbetween the practice of national courts and the liabilities of different Member States 
andand between the Community the UK and the Community institutions, and would 
accordinglyaccordingly in itself be potentially discriminatory since litigants in England would 
bebe treated differently from those elsewhere. ...it would risk introducing into the law 
ofof Community obligations anomalies and conflicts which do not at present exist and 
wouldwould not serve a useful purpose."97 

6.4.22 Mitigation 

Nationall  courts may inquire whether the injured person showed reasonable 
caree so as to avoid the loss or damage or to mitigate it98. A package traveller who 
hass paid the whole travel price cannot be regarded as acting negligently simply 
becausee he has not taken advantage of the possibility of not paying more than 
10%% of the total travel price before obtaining the travelling documents " . 

6.55 State liabilit y for  breach of Community law in the UK courts'00: 
findin gg the right cause of action 

Considerationss of the UK approach to the different aspects of this remedy have 
beenn discussed at various junctures in this chapter. Accordingly this section 
wil ll  limi t itself to discussing the was State liability developed in the UK prior to 
FrancovichFrancovich.. That system bore two stigmas: (i) the way in which Community law 
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wass introduced into the legal systems of the UK and (ii) the procedural diffe-
rencess between public and private law remedies.101 

(i)) Suggestions that breaches of specific provisions of Community law might 
constitutee new heads of tort in English law were made on several occasions.102 

Thesee suggestions were based on the fact that under the European Community 
Actt rights arising under Community law were referred as "enforceable Commu-
nitynity rights" and not as rights arising under UK law. Still, a breach of Community 
laww was classified under existing causes of action: either a remedy in damages 
forr the tort of breach of statutory duty or the tort of misfeasance in public office. 
Breachh of statutory duty is available where it is apparent that the obligation or 
prohibitionn is imposed in the statute for the benefit or protection of a particular 
classs or individuals or where the statute creates a public law right and a particu-
larr member of the public suffers in a different way. 

(ii)) The second issue related to whether the rights conferred by Community 
laww should be classified as public law rights, a breach of which could only be 
sanctionedd through proceedings established for judicial review, or as rights 
soundingg in private law. 

Priorr to Francovich, the fact that breaches of Community law could give rise 
too actions for damages had been considered by the English Courts in a number 
off  circumstances. However the first case on damages against public authorities 
wass Bourgoiniai. Indeed the proceedings in Garden Cottage Food concerned the 
activitiess of the Mil k Marketing Board qua an undertaking allegedly breaching 
Communityy competition rules rather than in its quality as a statutory organisa-
tion.. Against the State, the only remedy available was misfeasance in public 
office.. In Bourgoin10*, the Court of Appeal held that the State was not required as 
aa matter of English or Community law to compensate the victims of acts which 
hadd been found by the Court of Justice to be contrary to Community law, unless 
thee Minister were shown to have acted in the knowledge that the act in question 
wass invalid and with the intention or knowledge that it would injure the claim-
ants. . 

Today,, the position is that whilst it can be said that the cause of action is sui 
generis,generis, it is of a character of a breach of statutory duty. 

6.66 Conclusion 

Thiss new Community remedy is as yet undeveloped and dependent on national 
rules.. Further, it is unlikely to be of much consequence for many different types 
off  Community obligations which at the moment suffer from an enforcement 
gapp in national courts. This is because one of the Community conditions for 
thiss new remedy is that the provision infringed was intended to confer rights on 
individuals. . 

Thee Commission is trying to play some role in giving life to this new remedy, 
byy publicising the fact that injured citizens have the right to bring proceedings 
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beforee national courts. This illustrates how the centralised and decentralised 
systemss of enforcement can be complementary: 

"At"At the end of the day, one of the best ways of combating recidivism in cases where 
thethe Court of Justice has already given judgment against the offender is to inform the 
publicpublic of their rights to compensation under the law as stated by the Court of Justice. 
TheThe Court gives individuals the possibility of applying to the national courts for 
damagesdamages to compensate for infringements of Community law or failure to transpose 
directives.directives. The legal profession is by now familiar with this ruling and its conse-
quencesquences for litigants who suffer loss as a result of a Member State's failure to comply 
withwith Community law, but individuals and firms are less familiar"105. 

Accordingly,, the Commission is proposing to publish press releases announc-
ingg the termination of infringement cases and making clear that the termina-
tionn does not affect the rights of individuals who have sustained loss nor such 
actionss for compensation as they may have brought in the national courts. The 
Commissionn has also announced it wil l publish an interpretative communica-
tionn on the right to seek damages for loss sustained as a result of an infringe-
mentt of Community law by a Member State. This may be helpful for national 
courts. . 

Thee EC J case law on State liability for breach of Community law also serves 
too illustrate how "the dividing line which separates interpretation and applica-
tionn can be perilously thin"106, and how on occasion, the division of function 
establishedd under Article 234 EC simply cannot be applied in practice. In some 
cases107,, the EC J decided itself on conditions of liability in concreto, to the effect 
thatt the referring national court has been left with deciding only whether the 
requirementss of causation were met108. 
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