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CHAPTER 8 RULES TO ENFORCE THE RULES

“The problem can be simply stated. On the one hand, the Community system is
a decentralised one, in that it operates primarily through the legislature, executive
and judiciary of the Member States...On the other hand, Community law has to be
interpreted and applied uniformly in all the Member States.™

“The benefits of the internal market will not flow unless its rules are applied effec-
tively and consistently throughout the Community... At the same time it is important
that in this market, local, regional and national diversity be retained. The acceptance
of such diversity is politically and culturally important to Europe, but it risks being in
conflict with the effective operation of an internal market.”

“The difficult question which the Community has to address is whether the
Member States are to be required to enable individuals to exercise their rights effec-
tively, or enable groups to ensure that public and Community interests are protected,
by spelling out objective criteria for determining who shall have the right to initiate
proceedings, what remedies are to be available, and what financial and other support
should be provided to make access to those remedies a reality.”

Rules to enforce the rules: Specific Community rules for the enforcement
of Community law

Community law establishes rights and obligations, and Member States have, by
virtue of Article 10 EC, a duty to take all and appropriate measures to ensure
the full application of Community law. At the same time, the Community does
not usually prescribe any particular methods or sanctions designed to ensure
that these rights are effectively protected or that these obligations are properly
adhered to. The applicable procedures and remedies for the enforcement of
Community law are, in principle, a matter governed by national law, provided
that certain basic standards are observed+. Still, in a number of areas, the ques-
tion of the remedies available to affected parties in national courts has been
dealt with by specific Community legislation.

This chapter considers the few fields where courts in the UK have to follow
Community established rules. Further, it examines the likelihood of future
developments, given that the Community legislature has been invited to play
a more significant role in establishing rules to enforce the ruless, and has also
been given some new powers in this area. Finally, the problems linked with leav-
ing the harmonisation of remedies in the judicial sphere will be analysed.

8.1 The present

In a limited number of areas, UK courts have to follow already established
Community rules. For some time a number of Community directives® have
specifically required Member States to adopt measures to enable individuals to
enforce by judicial process the rights which the directive is intended to confer.
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Recently, Community influence in the field of remedies and procedural rules
has become more precise.

The Community Customs Code’ incorporates all the basic principles of exist-
ing Community Customs legislation® in relation to trade with third countries.

It provides for the right for a person to repayment of duties not legally owed to
the customs authorities and establishes a two-phase right of appeal against the
decision taken by customs authorities in the Member States. Claims for repay-
ment have to be made within three years. It lays down the various circumstances
which would or might give rise to repayment together with the criteria attach-
ing to their exercise. The code applies only to taxes, charges, levies and duties
created by Community provisions or collected by the Member States on behalf
of the Community. It does not apply to any national tax, charges or duties which
may be levied contrary to Community laws.

In areas that directly affect the Community’s financial interests® — the
common agricultural policy" and fisheries — the Community legislator has
attempted to harmonise the imposition of sanctions by Member States’. There
is also the generation of legislation dealing with the functioning of the internal
market'4. The main provisions of the Official Control of Foodstuffs Directive’s
are concerned with the scope, manner and frequency of inspections of food-
processing premises as a means of enforcing EC regulations on foodstuffs,
with the overall aim of providing verification of compliance with these®; Article
23 of the Television Without Frontiers Directive”” ensures a right to reply; the
Community Trade Mark Regulation™ requires inter alia that some national
courts are designated as Community trademarks courts and that these shall
have jurisdiction over actions for infringement and counterclaims for revocation
and invalidity.

Partial harmonisation of collective actions has occurred in a number of
fields: the Misleading Advertising Directive' requires the availability of means
to combat misleading advertisements and that “such means shall include legal
provisions under which persons or organisations regarded under national law as
having a legitimate interest in prohibiting misleading advertising” may seek
certain remedies®°. Article 12(1) of the Directive on Advertising of Medicinal
Products provides likewise*. Article 7(2) of the Unfair Contract Terms Direc-
tive** contains a similar rule in that “persons or organisations having a legiti-
mate interest under national law in protecting consumers may take action
according to the national law concerned before the competent authority to seek
declaratory relief”. These provisions therefore leave it up to national law to
decide under what conditions consumer groups will have standing or title and
interest to sue; the criteria for establishing such legitimate interest have not
been harmonised. Furthermore, the Directive does not explicitly require that
the national implementing legislation should lay down the criteria to identify
those having a legitimate interest, and it does not seem to prevent countries
with an independent public enforcement authority from conferring on such a
public body the sole right to mount a legal challenge. This is an issue which
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has given rise to litigation in the UK. The Unfair Contract Terms Directive was
implemented in the UK by the Unfair Terms in Consumer Contracts Regula-
tions 1994%. The Regulations provided that the Director General of Fair Trading
‘shall consider any complaint made to him about the fairness of any contract
term drawn up for general use, and that he may seek an injunction to prevent
the continued use of that term’. The Consumers’ Association and Which (?)
sought*+ a declaration that the Secretary of State for Trade and Industry acted
ultra vires and unlawfully by failing to give organisations such as them, with a
legitimate interest under national law to protect consumers, a right to take legal
action under English law to obtain a ruling as to whether contractual terms
drawn up for general use are unfair. It was submitted that the Directive required
Member States, first, to ensure that their national law adopts criteria to define
the persons or organisations who have such legitimate interest in protecting
consumers, and second, to allow such persons or organisations to bring legal
proceedings to establish that contractual terms drawn up for general use are
unfair. The High Court asked the ECJ* whether Article 7(2) of the Unfair
Contract Terms Directive imposes obligations on Member States to ensure

that national law (i) states criteria to identify private persons or organisations
having a legitimate interest in protecting consumers, and (ii} allows such private
persons or organisations to take action before the courts or before competent
administrative bodies for a decision as to whether contractual terms drawn up
for general use are unfair. The Regulations were subsequently amended so as to
give organisations with a legitimate interest in protecting consumers the right to
bring legal proceedings to establish that contractual terms drawn up for general
use are unfair. The Directive on Injunctions for the Protection of Consumers’
Interests*® will approximate the laws, regulations and administrative provi-

sions of the Member States relating to actions seeking an injunction aimed at
the protection of the collective interests of consumers for a range of consumer
protection directives?. It addresses some of these difficulties, by providing

a definition of the entities which must be recognised as qualified to seek an
injunction. Transfrontier consumers’ protection should also be enhanced by this
new directive, as Member States must be prepared to grant locus standi to quali-
fied entities outside their territories.

8.2 A case study: the public procurement rules

An example of a comprehensive EC legislative framework dealing with remedies
and procedural law is provided by the ‘Remedies Directives’ in the field of public
procurement: Directive 8¢9/665% and Directive 92/13%. The existing directives
on public works and public supplies contracts laid down rules for advertising,
tendering and the award of public contracts above a certain value, but left it to
the Member States to ensure that these rules were complied with. The Commis-
sion found that compliance with the directives was very poor, as the authorities
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awarding contracts in the Member States largely ignored the rules set out in the
directives. Given the limited resources available to it, it was impossible for the
Commission to seek to police the existing framework itself°. The Community
legislature took steps to ensure that effective remedies in the field of procure-
ment were available in the national courts. The next section briefly describes
the rules laid down and discusses the extent to which the Remedies Directive
strengthened the existing enforcement mechanisms.

8.2.1.The Remedies Directive

The Remedies Directive provides for a conciliation procedure?, so that disputes
may be settled without recourse to the courts. It also regulates certain issues
regarding the ways in which individuals may seek redress before their national
courts, such as inter alia the interest in bringing an action’, burden of proofs,
interim measures including suspension’4, setting aside of decisions taken
unlawfully, and award of damages*®. Before the introduction of the Remedies
Directives, in England, alleged illegalities in awards of public contracts could
be challenged in the UK courts by an action for breach of statutory duty. In

the absence of a contract between the disappointed tenderer and the procuring
authority, the only remedy open was an action for judicial review of the award of
the contract. The complainant had to obtain leave of the court and had to show
title and interest. Awards for damages were rare.

The United Kingdom chose to implement the Remedies Directives? as part
of the framework of secondary legislation governing procurement in the field
of public works, public supplies and public services. The implementing Regula-
tions designated the forum for reliefs3. The UK, rather than creating a set of
specialist review bodies to review decisions of contracting authorities or enti-
ties, opted for the solution of using the courts with limited expertise in public
procurement. Under this system, litigants are immediately in the High Court or
the Court of Session, where the costs of litigation will act as a deterrent not just
to those who may seek to abuse such a right for an oblique motive. The Reme-
dies Directives gives power to the High Court or the Court of Session (i) to order
interim measures to correct alleged infringement or prevent further damages,
for example to make an interim order suspending the award of a contract; (ii) to
set aside unlawful decisions taken by the contracting parties, for example the
removal of discriminatory technical specifications in the invitation to tender,
and (iii) to award damages to aggrieved suppliers or contractors.

At present not enough data appears available to assess the enthusiasm of
UK courts for suspending award procedures and/or awarding damages*°. It is
also too early to comment upon whether the Remedies Directives have signifi-
cantly improved compliance with the public procurement directives. However,
some limitations of the system are already apparent. First, some breaches of
the substantive rules are difficult to prove in legal actions. Failure to publish a
notice is easy to show, but it is not easy to demonstrate that a local authority has
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been motivated by unlawful considerations in awarding a contract to a particular
firm#*. Second, the lack of detailed rules governing the amount of damages to be
awarded by the national courts undermines the uniform application of the rules.
The Commission+* found that in some Member States, compensation is mini-
mal, covering only the costs incurred in the course of submitting a bid, whereas
in other Member States, it covers the firm’s loss of earnings i.e. the profit that
would have been made if it had been awarded the contract. The Commission
commented that such significant differences in compensation arrangements
affects how awarding authorities and firms behave, which the Commission
opined can lead to distortion of competition. Such findings suggest that, to
be effective, harmonisation of remedies must be as detailed as possible®. In
other words, reference to national rules must be kept to a minimum. Third, the
effectiveness of a regime does not rest solely on the existence of a framework for
enforcement; it is also dependent upon the quality of the substantive rules them-
selves. This point was made when the Remedies Directives were proposed; some
evidence was adduced to the effect that the lack of effectiveness of the regime
was due to the inferior quality of the substantive rules themselves. The Public
Procurement Directives were criticised for not taking sufficiently into account
the prevailing commercial realities#+. Finally, it is doubtful whether rules on
remedies could ever improve compliance with the substantive rules, given that
undertakings would be reluctant to institute proceedings against contracting
authorities as this may damage a valuable commercial relationship, actual or
potential .

This suggests that paying due regard to the question of enforcement can
help to ascertain the necessity and/or usefulness (or lack thereof) of action at
Community level.

8.3 Why does the Community make rules for the enforcement of Com-
munity law?

Legislative intrusions in the field of remedies have taken place for a variety of
reasons.

8.3.1 From the level playing field paradigm

In a number of fields, Community harmonised measures are meant to secure a
level playing field for undertakings. There has been a realisation that the mere
creation of a uniform regulatory framework is not sufficient; an homogene-
ous system of application and enforcement must also be put in place. From the
Community perspective, the existence of different national rules in the field

of procedures and remedies can only be maintained insofar as these rules are
capable of securing compliance with the Community substantive rules. Only
effective and consistent rules are capable of ensuring fair competition. First, it
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is recognised that compliance with Community legislation imposes direct or
indirect costs on businesses. Secondly, where national remedies are deficient,
compliance is not secured, which in turn undermines the conditions of fair
competition.

8.3.2 To the very credibility of the project

Community law is not only concerned with economic operators producing,
exchanging, and selling goods or relocating themselves. In the words of the
Commission, ensuring compliance extends far beyond economic issues; the
internal market rules require the attainment of a high level of protection with
regard to health, safety, the environment and consumers. Community law needs
to be complied with, otherwise the very credibility of common legislation would
be damaged as it would “expose the Union’s citizens and their environment

to risks that are unacceptable to the individual and to Society as a whole™®. In
other instances, the need to ensure judicial protection of Community rights for
Community citizens is invoked as the rationale for Community rules.

8.3.3 Making centralised enforcement easier

Community rules are also desirable if one considers that they would ease the
burden of monitoring the application of Community law by the Commission.
Where Member States are merely required to establish adequate, equivalent and
effective sanctions for breach of Community law, the system of sanctions varies
between the Member States, reflecting different legal and social traditions.
Evaluating the adequacy, effectiveness and comparability of these sanctions is
an uphill task. Thus Article 6 of the Timeshare Directive¥ requires the Member
States “to prohibit any advance payments by a purchaser before the end of the
period during which he may exercise the right of withdrawal”. Does this simply
mean that individual consumers affected by infringement of that prohibition by
a company have the right to be reimbursed, or does it require additional sanction
in order to dissuade companies from infringing this prohibition? This raises
issues of principle in relation to the availability of damages and their nature i.e.
enhanced, aggravated or punitive. The UK, Austria, Ireland and Sweden foresaw
fines; other Member States have used traditional civil remedies: reimbursement
with interest+®. In fact this example captures neatly the various and sometimes
competing interests at stake. Are these sanctions equivalent, to what extent do
consumers enjoy a comparable system of protection under the same Community
regime, and to what extent are companies operating in this sector operating on
a level playing field? Could or should the Commission have drafted its proposal
differently so that all the Member States had to introduce the same sanction?
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8.3.4 Protecting the Community financial interests

In the field of protection of the financial interests of the Community, develop-

ments have been justified by the concern to see that Community law is applied
properly, that the Common Agricultural Policy instruments achieve their aims
and that the Community budget be used only to finance legitimate expenditure

8.3.5 Some successes

Some contributions of the Community legislator in the field of remedies and !
procedural rules were motivated+® by the need to guarantee the effective applica- |
tion of Community laws°, the opportunity for “any person whose legitimate ‘
interest has been damaged to effectively exercise such right or remedy™'. So, |
harmonised rules are needed to ensure that the functioning of the internal |
market is not disrupted, and that economic operators and consumers’ confi- "
dence in the internal market is not undermined. ‘
One thing is to establish the desirability of Community intervention in a |
particular field; another is to secure agreement between the different actors as
to the making of the rules. The next section traces the evolution of the policy in
the area of application and enforcement of Community rules.
|
|

8.4 The Political Dimension

For a long time, there was hardly any Community legislation dealing specifically
with remedies or procedural rules for breach of Community law. The Commu-
nity legislator was more preoccupied by the adoption of substantive rules rather
than by issues relating to their implementation and enforcement. The European
Parliament was the Community institution which initiated formal reporting

on the monitoring of the application of Community Laws*, and on that occasion
made the rather sweeping declaration that:

“Uniform, complete and simultaneous application of Community law in all
Member States is a fundamental prerequisite for the existence of a Community
governed by the rule of law.”

Today, it is widely acknowledged that the mechanisms available at national level
for ensuring compliance with Community law are all too often inadequate. All
Community institutions declare their willingness to address this problem, the
Declaration on the Implementation of Community laws? and the Resolution on
Effective Penaltiess* provide us examples of such calls. There is also widespread
support for the proposition that market integration requires a high degree

of legal uniformity: the European Parliament adopted Resolutions® for the
harmonisation of European private law. The European Contract law Commis-
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sion infers the need for European private law from the interests of trade: legal
diversity means higher costs, uncertainty and greater risks. In a 1994 study on
the Approximation of Judiciary Law in the European Union — a study prepared at
the request of the (then) ECC Commission — Professor Marcel Storme, drew up
a number of draft articles, preceded by a general introduction and an explana-
tory memorandum as the basis of a set of procedural rules. The study took “quite
a narrow view of the constituent elements of procedural law”. Amongst the
subjects treated there are only a few which go beyond (civil) procedural law sensu
stricto, such as rules on conciliation, provisional remedies and the (civil) penalty
of “astreinte” (penalty payments). The others were of a purely technical nature,
in that they involved rules, often found in codes of civil procedure, regarding
“the good functioning of civil proceedings”.

Apart from Declarations, Resolutions and the commission of academic
research, in some specific areas, practical steps have been takens. Thus, a
new provision combating fraud against the budgets® has been inserted in the
Treaty, and a new intervention mechanism to safeguard free trade in the Single
Market’® has been adopted. However, progress in this area remains slow, and
is likely to remain so, given problems of political and practical feasibility which
will now be addressed in turn.

First, the Member States do not have the same attachment to compliance in
relation to each and every one of their Community obligationsS°. They have not
shown any impatience to give teeth to the centralised enforcement system. It
has taken until Maastricht to provide the ECJ with a power to impose fines or
penalty payments on the Member States for failure to comply with a previous
judgment of the ECJ finding them in breach. Even the new Article 228 is condi-
tional like the infringement procedure on further negotiation with the Member
States. Secondly, there is an inherent conflict in the Community system between
ensuring effectiveness of rules, and ensuring uniformity of interpretation and
application of rules while respecting the premise that the system depends on
a decentralised framework for application and enforcement. It hardly seems
possible for the Community institutions to legislate to harmonise procedures
and remedies when the assumption underlying the system established by the
Treaties is that national remedies enforced by national courts, in accordance with
national procedural rules should be respected.

“The underlying premise is that States based on the rule of law will organise their
national legal systems in such a way as to ensure proper application of the law and
adequate legal protection of their subjects™".

Even the level playing field argument has lost some of its force. It is suggested
that the Commission will have increased difficulties in demonstrating that rules
pertaining to remedies are necessary to prevent distortion of competition or to
ensure the proper functioning of the internal market, as can be seen in the early
debate surrounding the original proposal for the introduction of a system of
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civil liability for damage to the environment. It was argued that a level playing
field could not stem from the mere adoption of a system of civil liability, but
would require harmonisation of all rules of civil procedure as well. What this
debate shows®? is that Community harmonisation measures cannot successfully
achieve their objectives unless they are as detailed as possible and encompass
the whole of European public and private law. It can therefore be seen how the
Community system carries obvious contradictions.

There are other issues of practical feasibility, in particular when further
enlargement is being contemplated. The challenge for the Community institu-
tions is not merely to consider whether to do less in order to do better, but also
to reflect on whether and to what extent the uniform application paradigm is
realistic. Harmonisation may be desirable from an efficiency perspective, or to
bring about legal certainty, but divergent legal rules are better able to satisfy the
heterogeneous preferences of a large and diverse population and might have to
remain in an enlarged Union. In this respect, it is important to note that intra-
State differences exist as well as an inter-State dimension which the inter-juris-
dictional differences within the UK serve to highlight. The question whether
harmonisation of domestic laws carries with it the necessity for consequential
adjustment within the domestic jurisdiction coincides, ironically, with the time
when at least Scotland proposes expanding its sphere of autonomy?®.

The decision-making process leading up to the adoption of the Directive
establishing a general framework for informing and consulting employees in
the Community provides a good illustration of the political difficulties involved
in the adoption of “rules to enforce the rules”. Indeed the particular harmo-
nised sanction the Commission included in the text of its original proposal
was one that most legal systems already recognised, yet the Member States as
a matter of principle refused Community intrusion in what they considered to
be a field of national competence. The text finally adopted did not include the
provision for a harmonised sanction. The sanction was not opposed because it
would have been alien to the existing legal system in the Member States. Rather
it was opposed because, as a matter of principle, Member States could not agree
on the desirability of Community intervention in this field. The Member States
remained unconvinced by the different arguments put forward to support its
inclusion. Neither the fact that the sanction was shown to be already in exist-
ence in most Member States in one form or another, nor the fact that ultimately
employers would benefit from improved legal certainty, or the fact that the sanc-
tion would have contributed to the objective of the Directive, were strong enough
to overcome the will for national procedural autonomy to be preserved.

8.4.1 Legal (un)feasibility

The legal obstacle to adoption of common rules in the field of remedies stems
from the fact that that the Community institutions do not have general compe-
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tence, but may act only within the limits conferred upon them. In other words,
for the Community to be able to act, there must be a legal basis in the Treaty.
This limit on Community competences has been further exacerbated by the
principle of subsidiarity — decisions must be taken as close as possible to the citi-
zens. For the Community to be able to act, the Commission has to demonstrate
that the objective of the action envisaged can be better achieved by the Commu-
nity. Furthermore, the Treaty®+ makes it incumbent on the Community not to
go beyond what is necessary to achieve the objectives of the Treaty. Accordingly,
the specific features of national legal systems must be taken into account to
every extent possible by leaving a wide scope for national decisions. Reliance on
national systems is the norm; defining common penalties, sanctions or reme-
dies must remain the exception. As the Commission itself acknowledged:

“Clearly, and taking into account the subsidiarity principle, the Community legis-
lator’s rules pertaining to remedies cannot but be exceptional®s”.

At the same time, the Commission at least has made clear that respect for

the integrity and diversity of national legal systems is capable of harming the
achievement of Community objectives. The Sutherland Report clearly showed
how the risk of fragmentation of the Single European market arises just as
much from divergent interpretation and enforcement of Community law as
from the introduction of national obstacles to trade: “Subsidiarity does not and
cannot be interpreted as permitting such developments”. Accordingly the report
called for greater equivalence of legal procedures and sanctions and urged the
Community institutions “to make some progress on long outstanding issues
about practical recourse to Community law”.

Even in an area like the application of EC competition law, the Commis-
sion is reticent. Thus, the ‘“White paper on the Modernisation of the rules
implementing Articles 85 and 86" fell short of suggesting harmonisation of
sanctions and remedies. The Commission considered that the general require-
ments of effective judicial protection of Community law as developed in the case
law of the EC]J as sufficient to ensure effective enforcement before the national
courts. Accordingly, the ensuing Regulation®, while recognising that national
courts have an essential part to play in applying the Community competition
rules, does not introduce minimum harmonisation of national substantive
and procedural rules other than rules on burden of proof. Furthermore, more
decentralisation of competition law to national competition authorities and to
national courts will mean more burden for the Union judicial system.

8.4.2 Will Article 65 EC change matters?
The Community institutions can now take measures in the field of judicial co-

operation in civil matters having cross-border implication in accordance with
Article 67 and insofar as necessary for the proper functioning of the internal
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market. Such Community measures can include by virtue of Article 65 (c) EC
measures with a view to eliminating obstacles to the good functioning of civil
proceedings, if necessary by promoting the compatibility of the rules on civil
procedure applicable in the Member States. At Tampere the European Coun-
cil agreed a blueprint for action which provided for ‘Better access to justice in
Europe’ and more specifically facilitating access to justice. What was envisaged
was measures such as the launch of an information campaign and publication
of appropriate “user guides” on judicial co-operation within the Union and on
the legal systems of the Member States. Tampere also called for the establish-
ment of an easily accessible information system to be maintained and up-dated
by a network of competent national authorities.

The European Council also invited proposals to establish minimum stan-
dards ensuring an adequate level of legal aid in cross-border cases throughout
the Union as well as special common procedural rules for simplified and accel-
erated cross-border litigation on small consumer and commercial claims, as well
as maintenance claims, and on uncontested claims. The European Council also
recommended that alternative, extra-judicial procedures be created by Member
States, that common minimum standards be set for multilingual forms or docu-
ments to be used in cross-border court cases throughout the Union, and that
such documents or forms should then be accepted mutually as valid documents
in all legal proceedings in the Union. The protection of victims of crime was
also signposted as a priority. To that end the European Council recommended
that minimum standards be drawn up on the protection of the victims of crime,
in particular on crime victims’ access to justice and on their rights to compen-
sation for damages, including legal costs. In addition, national programmes
should be set up to finance measures, public and non-governmental, for assist-
ance to and protection of victims of crime.

Greater convergence in civil law was also called for and in this respect the
European Council invited the Council and the Commission to prepare new
procedural legislation in cross-border cases, in particular on those elements
which are instrumental to smooth judicial co-operation and to enhanced access
to law, e.g. provisional measures, taking of evidence, orders for money payment
and time limits.

As regards substantive law, an overall study is requested on the need to
approximate Member States’ legislation in civil matters in order to eliminate
obstacles to the good functioning of civil proceedings. The Council was due to
report back by 2001 but has failed to do so.

Apart from these two aspects, the focus of Tampere in relation to these new
Treaty provisions was the mutual recognition of decisions.

“A genuine area of justice must provide legal certainty to individuals and to
economic operators. To that end, judgments and decisions should be respected and
enforced throughout the Union. Enhanced mutual recognition of judicial decisions
and judgments and the necessary approximation of legislation would facilitate
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cooperation between authorities and the judicial protection of individual rights. The
principle of mutual recognition should become the cornerstone of judicial cooperation
in both civil and criminal matters within the European Union.”

Much progress has been made in this field. So the real change brought about
by Article 65 so far is that now, alongside Article 293 EC, there is an additional
legal basis for new private international law initiatives, and Brussels I and II are
now no longer in the form of Conventions but in the form of Regulations®.

It can be seen from the Tampere scoreboard that, save the adoption of the
Regulation on insolvency proceedings®s, the legislation adopted to date on the
basis of Article 65 EC does little to improve the question of remedies for breach
of Community law. Indeed even the proposal for a Council Directive to improve
access to justice in cross-border disputes by establishing minimum common
rules relating to legal aid and other financial aspects of civil proceedings now
adopted only concerns, as its name suggests, litigation which has a cross border
element, and does not address the question of whether the same level of finan-
cial support should be available in the different Member States to litigants who
are trying to assert the same Cormnmunity based claims, albeit before diffe-
rent domestic courts. The Directive on access to justice in accordance with the
Aarhus Convention, which contains rules on access to justice for non-govern-
mental organisations in the event of environmental litigation, has not been
adopted on the basis of Article 65 EC, and furthermore it has been superim-
posed on the Union by another governance level.

8.5 The role of the EC]J in facilitating harmonisation

The ECJ has a significant role to play in helping to buttress the case for a
Community harmonisation programme of remedies and procedure. In certain
areas, although the Community legislator carefully avoided indicating the legal
nature of the new Community sanctions and penalties, attempts at harmo-
nisation have met with resistance on the ground that the Community had no
competence in criminal law matters. By adhering to the view that the Commu-
nity is competent to prescribe sanctions that have a punitive character without
being criminal, the Court made harmonisation of the sanction system easier.
Indeed, after the judgment of the ECJ legitimising the power of the Commis-
sion to adopt anti-fraud sanctions™, the Commission came forward with a set of
proposals for regulations introducing far-reaching measures to combat fraud”.
Furthermore it is suggested that the EC]J case law can act as a catalyst for consid-
eration of remedies issues when substantive rules are adopted. The case of
Hedley Lomas is a case in point. It may be remembered that in this case the EC]
refused to accept that the UK Government could justify an export restriction on
the ground that treatment of animals in Spanish slaughterhouses was contrary
to Directive 74/577, a Directive which did not lay down any Community proce-
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dure for monitoring compliance with its provisions. Perhaps this will encourage
Member States to regard substantive issues as inseparable from remedies issues.
Whether or not the Community legislator manages to adopt harmonised

rules in the field of remedies, such rules will continue to be needed and claims
will come before national courts. So the EC], following pressure from national
courts, will have to continue to influence national rules on a case by case basis.
Leaving the development of Community law in this area to the hazards of
private litigation has a number of severe drawbacks which will now be analysed.

8.6.The limits of the decentralised enforcement model
8.6.1 The interests at stake: effectiveness v. national procedural autonomy

Where the Community system relies on the laws and authorities of the Member
States to supply the procedures and remedies for the enforcement of Commu-
nity law, the availability and effectiveness of the enforcement mechanisms

are dependent upon national solutions. It has been shown how, from a Union
perspective, this dependency presents obvious risks since the Member States
have in effect, and not necessarily consciously or through bad will, the oppor-
tunity to dilute or more importantly vary the impact of Community law through
inadequate or different domestic law definitions. As a result, what is regarded as
a principle of paramount importance in the Community, the uniform applica-
tion of the Community obligation, is jeopardised. As has been explored, the EC]J
intervened. Still, the Court can only ensure an adequate standard of judicial
protection on a case by case basis. Such an approach is evidently haphazard and
dependent on the capacity of litigants to get access to the national courts in the
first place, and subsequently on the willingness of national courts to co-operate.
It seems therefore an overstatement to refer to this process as the EC] embark-
ing upon the harmonisation of national procedural rules, or the development of
a new common law”*. Rather, the case law should be understood in the context
of the Court striking a balance between, on the one hand, the need for national
courts to provide proper protection for Community rights, and/or secure the
proper application of Community law, and, on the other, the importance of
respecting — within appropriate limits — the procedural and indeed organisa-
tional autonomy of the Member States’ legal systems?s. If uniform rules and
uniformity in the implementation, application and enforcement of the rules
might be desirable from an efficiency perspective, the adoption of such rules

by the Community legislature has consistently proven politically difficult. This
in turn begs the question as to whether it is appropriate for the ECJ to fill these
lacunae”. The fact that the principle of national institutional autonomy carries
with it undesirable limitations such as a varying degree of protection to the same
Community rights does not suffice to give the ECJ a mandate to establish such
rules. Equally the fact that national rules governing sanctions provide insuffi-
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cient incentives for the Member States to comply with their Community obliga-
tions appear a weak base from which to legitimate judicial activity.

If the decentralised system of implementation, application and enforce-
ment of Community rules carries with it inherent drawbacks — divergence and
possibly non-operation, it protects the integrity and diversity of national legal
systems. National sanctions do differ in their severity or modes of application.
This merely reflects the fact that they have often historically been conceived for
other purposes by a defined social group and reproduce that group’s values and
priorities. National institutional autonomy constitutes an application of the prin-
ciple of subsidiarity”s, and the EC] has had to take on board the trend towards
greater scrutiny of the extent of Community competences. In the same way, the
interest in full and uniform application of Community rules has to be balanced
against considerations such as legal certainty, sound administration and the
orderly conduct of proceedings by the courts. All legal systems commonly
impose various restrictions which, in the absence of a reasonable degree of
diligence on the part of the plaintiffs, will lead to a full or partial denial of their
claims and therefore denial of their rights’s, irrespective of the merits of their
claims. The Community system itself follows such an approach. An illustration
is provided by the very strict time-limits imposed to challenges to the validity of
Community legislation under Article 230 EC.

“the limitation period for bringing an action fulfils a generally recognised need,
namely the need to prevent the legality of administrative decisions from being called
into question indefinitely, and this means that there is a prohibition on reopening a
question after the limitation period has expired”.

It follows that in the absence of a consensus on the desirability of uniform rules
the Community system needs to learn to live with a varying degree of protection
of the rights it creates.

8.6.2 Private litigation is not always an option for all

The other limits of the decentralised system and of ad hoc judicial interven-
tion have been explored throughout, and will be summarised only briefly here.
First, reliance on private litigation may not be an option. For a variety of reasons,
access to the judicial process at national level is threatened. The Commission
itself considers that the fact that it receives complaints is evidence that individu-
als are unable to secure compliance with Community law at national level?®,
Secondly, private litigation is particularly inadequate as a means of enforce-
ment of Community law in certain specific fields. The following examples will
illustrate this point. In the area of public procurement, firms might never be
willing to use judicial remedies — however effective and easy to use — because
of the fear of losing future government business: “Thou shalt not bite the hand
that feeds you”. In the field of environmental protection, establishing title and
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interest may be difficult, and even where it is not, in most cases no identifiable
material loss exists. The fact that private litigation is particularly inadequate

as a means of enforcement of Community law in the environmental field has
led the Commission, in its White Paper on Governance, to propose that the
Member States link up existing national or regional ombudsmen and mediators
in a network whose members could receive special training in hearing and in
handling complaints in the field of environment protection. Thirdly, the ECJ can
only ensure an adequate standard of judicial protection on a case by case basis?.
Such an approach is evidently haphazard, dependent on the financial resources
and tenacity of the litigants, and the EC] might never be called upon to adjudi-
cate on what in reality are the most important obstacles in the way of adequate
enforcement.

A related issue is that only a limited category of litigants has the resources
and energy to resort to litigation. Throughout the Community, impairments
to litigation are built into and around the judicial system which, in different
ways, all have the capacity to weed out all but the strong and hardy complainant.
Certainly the few studies relating to those cases before national courts which
came to the EC]J via Article 234 EC®® tended to show that so far it is mostly for
wealthy or well-backed® players, that the potential of litigation at European level
is significant. This in turn carries the risk that the haphazard development of
Community law which takes place in the enforcement process is rather one-
sided®. And as has been shown, litigation so far resembles more organised law
enforcement than public interest litigation®. This is particularly so given that, in
the context of preliminary references, title and interest is dependent entirely on
the requirements defined under national law. These requirements, for the most,
have favoured personal, individual rights®.

Throughout the Union, the requirements on all those seeking judicial review
are particularly effective in excluding from the courts those representing the
public interest such as consumer, environmental or human rights groups. This
remains largely the case even though it has been argued that some changes can
be observed®, as other actors® are discovering the potential for action offered by
EC law. Fourthly, the guidelines laid down by the EC]J regarding the manner in
which national courts must evolve national rules are neither clear nor precise,
and in turn invite litigation. Because the EC] is entirely in the hands of national
courts, it is also impossible to predict how the ECJ case law may evolve. Lastly,
if the EC]J rationale for influencing the workings of national legal systems is
that the same Community right should be afforded the same degree of protec-
tion, then the non discrimination or assimilation principle is of very little help.
As a matter of fact, the principle only requires that a remedy be available on
conditions no less favourable than those applied to a similar right of action in
purely domestic matters. It does nothing to address and/or correct the vari-
ety in national practices ¥, and therefore nothing to secure the much wanted
level playing field. The piecemeal intervention carried out in the national legal
systems brings about not only new divergences between the various national
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legal systems, it also affects the integrity of national legal systems. There is one
consequence of judicial intervention which is considered to be so problematic
that it deserves to be described in detail in the next section.

8.6.3 Judicial intervention and discrimination

In matters where Community law arises, and provided that access to courts can
be secured, national courts must adopt the interpretative techniques developed
by the ECJ. National courts must ascertain the purpose of national legislation,
assess its compatibility with the Community superior norm, adjust procedure
and remedies to fit the EC law based claim and award compensation in appro-
priate circumstances. But the same national rules when falling outside the
reach of Community law do not evolve; they remain the same, even though they
are dealing with the same type of issue. This possibility of the emergence of a
double standard for the protection of individual rights, depending on whether
claims are based on national or on Community law, has been a matter of debate
for some time.

“The insistence in the Court’s case law on an effective judicial remedy for the
enforcement of Community rights may result paradoxically in a new form of discrimi-
nation in the national courts against those whose rights arise on the basis of national
law alone™.

When, in order to protect a Community law based claim, national courts

evolve national rules governing remedies, the result is the co-existence of two
sets of rules, one governing purely internal situations and the other governing
Community-related domestic situations. This paradox is difficult to justify, given
that there is no separate national court structure to apply Community law which
might allow two separate bodies of law to grow within the same jurisdiction.

A “variable speed system of guarantees for individual rights” may arise,
unless and until national courts decide, on their own initiative, to rectify this
situation. Some of these issues, notably whether such a double standard of
protection is prohibited by Community law, were raised in Volker Steen®s, In this
case, a German court inquired whether it had a duty under Community law to
evolve national rules which, in a situation unconnected with any of the situations
contemplated by Community law, treats national workers less favourably than
nationals from other Member States. The EC] answered that

“Community law does not preclude a national court from examining the compat-
ibility with its constitution of a national rule which, in a situation UNCONNECTED
with any of the situations contemplated by Community law, treats national workers
less favourably than nationals from other Member States.”
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In short, national judges are free to correct such anomaly, but Community law
itself does not seem to prohibit the emergence of two different systemss°. Where
national judges are not prepared to correct this discrimination, Community
rights are afforded a higher level of protection, and it may be asked what is so
special about Community rights to warrant this situation — an abnormality
raised by A G Jacobs himself5":

“rights are not, by virtue of being Community rights, inherently of greater impor-
tance than rights recognised by national law.”

This of course could serve as an argument to convince national judges to extend
the privileged status awarded to Community based claims to claims based on
national law. In this way, Community law could lead to a higher level of protec-
tion for claims whether or not they fall within the remit of Community law. In
this manner, courtesy of Community law, the standard of protection of individ-
ual rights is enhanced. However this spill-over effect has consequential effects
for the integrity of the national systems as a whole.

8.7 Conclusion

Today there are three different models of enforcement of Community ruless*:
direct enforcement, indirect enforcement and ‘joint action’. Powers of direct
enforcement of the Community competition rules have been entrusted to the
Commission?. The ‘joint action’ model of enforcement involves procedures,
and remedies laid down — with a varying degree of detail — in Community
instruments, but to be imposed by the Member States. Decentralised enforce-
ment remains the norm, and through the years, a body of rules and principles
has emerged®+. The spill-over of such rules and principles to matters of purely
internal law has taken place in a number of areas in the UK® and Community
law has, indirectly, improved the standards of judicial protection of individual
rights. However it remains the case that too many problems face national courts
in their duties to act as Community courts.

In the absence of Community rules for the enforcement of Community law,
some of the obstacles to the enforcement of Community law at national level
may be alleviated by the adoption, at national level, of rules of court?® codifying
the various principles derived by the ECJ. Community law is not foreign law,
and therefore the Member States must take the same care and commitment
in seeing that it is properly enforced as they take to see that their own law is
enforced.

Nonetheless efforts also need to be made at Community level. As the White
Paper on Governance stressed, better compliance with Community law is the
joint responsibility of the Member States and the European institutions, with the
Commission bearing the ultimate responsibility for securing proper application.
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The Commission is charged with the monitoring of the application of Commu-
nity law and so appropriate resources should be made available to the Commis-
sion to enable it to discharge this task appropriately. First, given the relationship
between the centralised and decentralised system of enforcement of Community
law, the Commission should actively pursue a reform of the handling of the
infringement proceedings in a way that enables it to concentrate in those areas
where the private enforcement model is under particular strain. In addition

the Commission should target some resources towards improving the enforce-
ment of Community law at national level. A number of practical steps could

be taken by the Commission, which should not be resisted on the ground that
that interferes with the integrity of national legal systems. So for example, the
Commission could oversee the preparation of a code which would compile all
the different Community rules existing to date whether in secondary legislation
or in the case law of the ECJ concerning the enforcement of Community law.
Furthermore, the Commission should also put greater care to the preparation
of its studies of the application of Community law in the Member States, maybe
by adopting across the board the model adopted under the Bulletin on equality,
which incorporates a comparative analysis of the application of a particular area
of Community law in the national courts. There must also be increased effort in
encouraging the development of databases on the application of Community law
by national courts.

The Commission opened its White Paper on governance by recognising that
the gulf between the EU and the people it serves is widening. One way for the
Union to reconnect with its citizens is to devise mechanisms so that the citizens
can see what are the practical advantages of European integration.
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