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INTRODUCTION

T

he intricate relation between 'Islamic law' and public policy came to my attention
when, as a Dutch lawyer I dealt with cases of Moroccan family law in the Netherlands.
As Dutch choice of law in family matters primarily refers to the national law of the
parties rather than the law of their habitual residence, Moroccans living in the
Netherlands are entitled to have Moroccan law applied to their marriage and divorce. (One of
the exceptions to this rule is when the habituation is extended for such a period that one can
not be deemed a foreigner anymore.) In some instances, however, Moroccan family law collides
with Dutch public policy, i.e. the fundamentals of the Dutch legal order: in several cases the
Dutch court has refused to apply certain rules of Moroccan law as they were said to violate
Dutch public policy. Polygamy and the husband's unilateral divorce called repudiation {talag) are
primary examples of Moroccan legal institutions considered irreconcilable with the fundamentals
of the Dutch legal order.
What these fundamentals are was not always clear, however, and some of them have
changed in time. An interesting example in this respect is the Dutch case law regarding the
ta/ag. Repudiation was often used as a means of divorce at the Moroccan consulate in the
Netherlands, but in 1986 the Dutch Court of Cassation ruled that this practice could not be
recognized due to its violation of Dutch public policy.1 Public policy in this particular instance
was defined as the principle of due process Cbehoorlijk geregelde procesplegind) that was
considered of paramount importance to safeguard the rule of law and to protect the interests of
the weaker party. The talag as defined in the Moroccan family code of that time did not meet
these standards, being a unilateral divorce that becomes effective by the husband's declaration
thereof and lacking any judicial or otherwise administrative supervision or authorization of the
effects of the divorce. Fifteen years later, however, when a case of talag was again raised in a
Dutch court, Dutch public policy was interpreted as the equality between men and women, a
fundamental principle that was being violated by Moroccan law that granted the husband a
right of divorce that was being withheld from the wife.2 These examples are not to suggest that
the Dutch courts were merely trying to block any application of Moroccan law, or maintain a
negative attitude vis-a-vis the Moroccan husband's use of his divorce right, because both cases
were legally too complex to merit such judgment. The point I want to make is that the
definition of public policy can change in accordance with time and circumstances, even within a
single legal system.
These developments and rulings spurred my interest in the concept of public policy, a
flexible and fluid notion in an otherwise formalistic system of private international law. Aside
from the interesting legal mechanisms that envelop public policy, it is also an interesting
indicator of what a legal community cherishes as its most important values. This is especially
the case in matters of family law, where I tend to look at public policy as a measure of
tolerance: to what extent does a legal system allow the application of foreign law, to what
extent should it safeguard its own fundamentals, and what are these fundamentals? My interest
then shifted to the other side of the coin: if Dutch law denies the applicability of Islamic rules
because of principles held dear in the Netherlands, what are the Islamic principles that may
deny the applicability of Dutch, or even Western rules? This has led me to undertake this study.
But before I explain the central questions and methodology of my research, a brief introduction
to a few of the technical terms is in order.

' Court of Cassation, 31 October 1986, Nederlandse Jurisprudentie 1987, Nr. 924.
Court of Appeal, 14 December 2000, upheld by the Court of Cassation, 9 November 2001, Nederlandse Jurisprudentie,
Nr. 279. The outcome of the case put the Moroccan petitioner in a rather awkward position: in first instance he was
denied a divorce according to Dutch law on the grounds that, given the specific circumstances of the case, Moroccan
law was applicable, but his only means of divorce under Moroccan law, ta/ag, was also refused this on the grounds of
its violation of public policy.
2

1. Conflict Law, Interreligious Law and Public Policy
1.1 Conflict law
IN ENGLISH LEGAL terminology, 'conflicts law,' 'conflict of laws' or 'private international law' is a
part of national law that establishes rules dealing with private law cases involving a foreign
element.3 The foreign element is usually reflected by the involvement of different countries and
nationalities: a Moroccan residing in the Netherlands petitioning for a divorce; a Frenchman
involved in a car accident in Spain; an American conducting business in Germany. The foreign
element can also be attached to different legal systems that are active within the same country,
such as the federal states in countries like the United States or India that maintain their own
legislative and judicial powers. Finally, the different legal systems can also be connected to
personal laws: ethnic or religious communities within a country can be entitled to uphold their
own laws, most often personal status laws, and sometimes even their own courts. When
several religious family laws co-exist within a single national legal order, as is the case in Egypt,
the conflicts law that deals with this particular situation is called interreligious law.4
Generally speaking, conflict law deals with three kinds of problems: judicial jurisdiction
(i.e., is a national court competent to adjudicate disputes which have some connection to
another country); choice of law (i.e., what law is to be applied to that dispute); and recognition
and enforcement of foreign judgments. In the case of the Moroccan petitioner in the
Netherlands, for instance, the Dutch court had declared itself competent to hear the case
because the husband was domiciled in the Netherlands and, as a matter of choice of law, had
designated Moroccan family law rather than Dutch law as the law to be applied. And to
complete our example with the third problem that conflict law deals with: if the husband had
divorced his wife in Morocco, the Dutch court might have been asked to recognize the
Moroccan divorce.
With regard to choice of law, which will be the main point of interest in this study, the
applicable law is ascertained by means of 'connecting factors,' i.e. the indicators that link the
legal issue to the law by which it is governed. Connecting factors can be locations (the tort law
of the place where the accident occurred, for instance, or the inheritance law of the place
where the property is located), but in case of personal status law they are commonly the
nationality, or the domicile or habitual residence of the legal subject. In addition, some legal
systems apply religion as a connecting factor so that the person's religion determines the
applicable (religious) family law.
1.2 Public policy
HOWEVER, ANY LEGAL system prepared to solve legal disputes containing a foreign element by
means of conflicts law will also retain the power to refuse to apply foreign rules, or to recognize
or enforce foreign decisions or rights acquired under foreign law. This refusal is based on
grounds of public policy, a concept that is usually left undefined, but may best be described as
the fundamental principles of the domestic legal order} It is left to the court to decide what
3

Oxford Dictionary of Law (1997) under 'Private international law (conflict of laws).' Terminology varies: in France,
conflitde ioisis confined to the choice of law, and in the United States 'conflict of laws' usually applies to inter-state law
and 'private international law' to cases with a foreign element that is external to the United States (Peter Stone, 1995:

1).

4

This is the terminology used in the French (conflit inter-confessionnel) and German {interreligioses Kollisionsrecht)
legal literature, but not by the Egyptian legal literature, which commonly refers to 'internal conflicts law' as opposed to
the term 'international conflicts law' which belongs exclusively to the realm of private international law.
s
This definition of public policy is mine. Some others are: 'essential principles of the German law' {wesentlichen
Grundsatzen des deutsches Rechts1 - Art. 6 of the German Civil Code); 'fundamental policy of English law' (Morris,
2000: 41), which is further classified in Cheshire and North as 'disregard for fundamental conceptions of English justice,
'infringement of English conceptions of morality,' 'prejudicing the interests of the United Kingdom' and 'offending
English conceptions of human liberty and freedom of action' (North and Fawcett, 1992: 131-2). The aforementioned
Oxford Dictionary of Law defines public policy curtly as 'The interests of the community.' The most common definition
I r,

constitutes a violation of the legal order. Public policy is therefore invoked only on an ad hoc
basis. Furthermore, the primary characteristic of public policy is that it changes with time and
place: its interpretation may differ considerably from one country to another, and even within
one country its interpretation may change in time, as is shown by the aforementioned example
of talaq in the Netherlands.
The concept of public policy is of European origin and has developed considerably since
its introduction in the 11th century. In general terms two 'types of approaches' to public policy
may be detected: a) applying certain national provisions that are qualified as fundamental, and
b) displacing the normally applicable provision of the foreign law and replacing it by a rule
which is usually, but not always, borrowed from the national law.6 Following the Egyptian legal
doctrine (which draws heavily on French legal literature of the 1930s and 1940s) these two
approaches will be called the positive and negative function of public policy, respectively.
The 'positive' function of public policy excludes the application of foreign law altogether,
in favor of the application of certain provisions of domestic law. Public policy is named 'positive'
in its assertive meaning: certain domestic provisions are of such importance that they have
overruling authority without having to scrutinize the foreign rules. This concept is close to the
principle of territoriality in public law: domestic public law, like criminal law, is applied to anyone
within the territorial jurisdiction of a state regardless of his or her nationality, domicile or
religion. The doctrine of positive public policy has been abandoned and replaced by more
qualified and refined conceptions - one of them being the concept of 'internationally mandatory
rules' or 'lois de police' - but it is still relevant when we come to the comparative description of
Egyptian public policy.
Where positive public policy and mandatory rules represent a direct and anterior
approach, 'negative' public policy is a corrective device of a posterior nature. Public policy in its
negative function is applied only in the last instance, after the foreign law has been allocated as
the applicable law, or after a foreign judgment has been submitted for judicial approval in
another country. Only then may it be decided that some of its contents or effects are in
violation of fundamental principles of the domestic legal order. Negative public policy is the
exception to the rule that a foreign law is applicable once it is allocated as such by conflicts law:
application of the foreign rules should only be denied after due examination of the possible
harm they could cause to the forum's society. It is a corrective device of the last resort, not to
be applied too easily since it constitutes a departure from what has been stipulated by the
domestic conflicts rules. The court should only refuse to apply a rule of foreign law or to
recognize or enforce a foreign judgment after scrutiny of the rule and examination of the actual
circumstances of the case.7
The difference between positive and negative public policy also shows in their results:
positive public policy aims at the direct application of the domestic rule, but negative public
policy has merely established the fact that the foreign rule or judgment is not to be applied or
recognized (hence the 'negative'). In the case of negative public policy, the court is left with the
question how to fill the void that is left by the non-applicable rule. This is a much debated issue
in Western legal doctrines: the foreign law may be applied without its odious rule; the odious
rule may be replaced by a domestic rule; or the odious rule may be adapted to domestic needs.
These debates are reiterated in Egyptian legal literature, but appear to be of no relevance in
Egyptian case law, as we will see.
1.3 Interreligious law
SO FAR WE discussed public policy in an international dimension, i.e. related to legal disputes
that contain a foreign element. In some countries, however, several internal laws co-exist,
mostly concerning family law, and often related to religious, ethnic or tribal communities. This,
used in Egyptian legal doctrine, as we will see later, is: 'the principles that aim at realizing the public interest of a
country, politically, socially as well as economically.'
6
Lagarde(1994: 3-4).
7
Lagarde(1994: 9ff).
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in turn, poses several possibilities for the administration of these internal laws. Both the law and
the court established by it may be outside any state sovereignty, as is the case with the law of
the Catholic Church, which determines autonomously its sphere of application and the persons
affected by it. 8 More common, however, is that state courts administer the internal laws, or that
the law is being administered by the tribunals of the community concerned.9 In the case of
Egypt, twelve religious family laws co-exist: in addition to the family law for Muslims, there are
nine family laws for Egyptian Christians and two for Egyptian Jews. Until 1956, these laws were
administered by the religious tribunals of the respective communities, but since 1956 all family
laws are administered by the state court.
It is argued that interreligious law uses conflicts rules and the concept of public policy
in ways similar to private international law.10 There are a few essential dissimilarities, however.
With regard to conflict rules it should be noted, for instance, that religious laws by their very
nature do not accept the application of other religious laws to members of their own religious
community, although they may be very willing to impose their own rules upon non-believers
under their jurisdiction. 11 Also, the connecting factor is the religion of the person involved,
which implies far-reaching consequences in the case of conversion or apostasy: this is not an
individual act of personal faith anymore, but has as a legal consequence that the person is
automatically subjected to the jurisdiction of another religious law.
Public policy plays a very minor role as long as the religious laws are applied by
separate religious tribunals, or when they are applied by a state court on a basis of equality.12
The acceptance by the state of parallel systems of law renders the effort of unifying the legal
norms by means of public policy obsolete.13 This is different however, when a state wishes to
maintain some kind of legal fundamental principles to which all religious laws should adhere.
The choice is then between setting the principles of one of the religious laws as the standard,
or selecting a set of religiously neutral principles for all religious laws. Egypt has opted for the
first solution, by setting the principles of Islamic family law as the 'common' or 'general' law to
which all religious family laws are subjected. However, we will see that Egyptian public policy in
its definition as Islamic principles is applied with restraint so as not to infringe on the religious
principles of the other family laws. Based on my research of Egyptian case law and legal
literature, it is my contention that public policy in Egyptian interreligious law plays a larger role
than is generally assumed. Indeed, it plays a crucial role in the interaction among the religious
legal systems. In addition, it will be shown that Egyptian public policy in matters of
interreligious law differs from public policy concepts in international conflicts law.
2. Set-up of the Research
THIS STUDY FOCUSES on the role of public policy in both international and internal laws, within
an Islamic legal setting. In choosing my field of research, I confined myself first to family law,
where the role of public policy is most conspicuous, and furthermore to Egypt, which has a rich
legal tradition that has served as the prime legal model for most legal systems in Arab countries
during the 20th century, and because my knowledge of the Arab language and my extended
stay in that country had given me time and opportunity to gain insight in its legal system. The
sources used are those of case law (in particular that of the highest courts in Egypt, i.e. the
Court of Cassation, the High Administrative Court and the Supreme Constitutional Court) and

8

Lipstein and Szaszy (1994: 5).
Lipstein and Szaszy (1994:6/?).
Charfi (1987: 381); Vitta (1970: 346).
!l
Klaus W|hler makes a distinction between 'offensive' religious laws like Christianity and Islam, that welcome
conversions and tend to apply their own rules to non-believers who are in their jurisdiction and 'defensive' religions like
Judaism and Hinduism, that do not welcome conversions and refrain fom imposing their norms and rules on nonbelievers (W|hler, 1978: 405-6).
12
Lipstein and Szaszy (1994: 38).
13
Charfi (1987: 404).
9
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is

legal literature. In addition to the study of the legal mechanisms of Egyptian public policy, I
expect to obtain insight as well in its social, religious and political implications.
This study is divided into five separate fields of research. The groundwork is laid down
in the first two chapters, in which the legal structure, mechanism and terminology of public
policy and family law in contemporary Egypt are discussed and analyzed. The subsequent two
chapters focus on case studies relating to specific issues of public policy and family law. The
final chapter deals with the assumed Islamic legacy of Egyptian interreligious law. It should be
noted that these chapters have been published prior to the writing of this Introduction. The
publication references have been mentioned above, under the acknowledgements. The five
chapters are the following:
Chapter 1: 'Public policy and Islamic law: the modern dhimmi\u contemporary Egyptian family
law.'
The first chapter contains an analysis of the role of public policy in Egyptian interreligious law,
i.e. the interaction between Muslim and non-Muslim Egyptian family laws. It will be shown that
Egyptian public policy in matters of family law is based on 'essential principles' of Islamic law,
but that exceptions are made for certain rules of non-Muslim laws.
Chapter 2: 'Conflicts law and public policy in Egyptian family law: Islamic law through the
backdoor.'
The second chapter contains an analysis of the role of Egyptian public policy in international
conflicts law, i.e. the role of Egyptian public policy will now be studied in the interactions
between Egyptian and foreign family laws. It will become apparent that the content of the
principles that constitute public policy differs from that in interreligious law. Another difference
is that public policy introduces religion as an additional connecting factor and, consequently,
makes Islamic family law applicable to foreigners who happen to be Muslim.
Chapter 3: 'Regulating tolerance: protecting Egypt's minorities.'
The previous two chapters show that public policy is defined as 'essential principles of Islamic
law' which apply to all Egyptians, Muslim and non-Muslim. But public policy is also explained as
the Islamic principle to 'protect' the non-Muslim communities in preserving their essential
principles of family law. This function of public policy is elaborated in two case studies. The first
is of a series of court cases relating to public policy issues particular to foreign residents in
Alexandria during the 1950's. These court cases highlight the shadowy border between
interreligious and international conflicts law: the Greeks and Italians who have lived for
generations in Alexandria are foreigners by nationality but native Egyptians by domicile, which
gives rise to specific problems for the use of Egyptian public policy. The second series of court
cases are the rulings of the Egyptian Court of Cassation dated 1979 and 1984. In these rulings
the Court invokes public policy to safeguard essential rules of Christian law which under the
existing system of Egyptian law would otherwise be overruled by Islamic law.
Chapter 4: 'Apostasy and public policy in contemporary Egypt: An evaluation of recent cases
of Egypt's highest courts.'
Religion is the key connecting factor in both Egyptian interreligious law and international
conflict law in determining which law is to apply to the legal subject. Consequently, conversion
has far-reaching legal consequences, especially in the case when conversion is branded as
apostasy. This chapter will elaborate on the issue of apostasy, and focus on the apparent
contradiction in Egyptian legal discourse between disallowing apostasy on the one hand, while
upholding the international and constitutional right of freedom of religion, on the other hand. It
will be argued that both the act of apostasy as well as its consequences (which, as will become
clear, are two entirely different issues), and their relation to the freedom of religion can be
more clearly understood in the light of the concept of public policy.
Chapter 5: 'Secularizing interreligious law in Egypt.'

19

The definition of public policy as 'essential principles' of Islamic law implicitly refers to principles
specified by the medieval Islamic legal scholars. This chapter compares the 'essential principles'
as used by contemporary Egyptian interreligious law with those identified in Islamic legal
doctrine {fiqh). It will be shown that Egyptian interreligious law formally adheres to the legacy
of Islamic law, but allows for new interpretations that are of a secular rather than religious
nature.
3. Methodology (1): Comparative Law
EGYPTIAN CONFLICTS LAW and interreligious law are indebted to both Islamic and French law.
Generally speaking one could argue that Egyptian law is structured in accordance with French
legal principles, while the interpretation of its rules follows those of Islamic law. This is reflected
in the two legal jargons being used interchangeably. One sees this most clearly in the Egyptian
legal literature, which uses French legal terminology as its parlance and translates this directly
into Arabic, but at the same time refers to Islamic legal concepts which might have a complete
different meaning. The concept of public policy is the most illustrative example of this
dichotomous nature of Egyptian law: while the legal literature defines public policy mainly in
terms of a 'negative' function, its use in case law reveals other, specific practices that I have
named the 'Islamic' and "dhimmf functions of public policy.
This confusion in terminology is compounded by the use of English as the language in
which this thesis is written. English legal terminology implies an implicit adherence to common
law vocabulary, although the subject-matter of the research is based on Islamic and civil law
terminology. The best example is again the term public policy, a concept used in both the
French civil law and English common law system, but often applied in different instances, or in
a different manner altogether. Public policy in common law has assumed far less prominence
than the corresponding doctrine in civil law countries, and is therefore not the object of a
general legal doctrine as is the case in most civil law countries.M In this thesis I will use the
English (hence, common law) term 'public policy,' but in its meaning of French/Egyptian civil
law.
To sum up, the legal comparison of this study is primarily confined to the Egyptian legal
system itself, being legally multifaceted. Add to this the fact that I myself am trained in Dutch
law, and for the purpose of this study am writing and reading in languages that are not my
native tongue nor the language of my legal background. All this combines to a cross-translation
of a multitude of legal terms and concepts in an attempt to give each of these its proper
meaning and relevance. We may very well acknowledge that we have entered a veritable
laboratory of comparative law. In my opinion there is no methodology to overcome its obstacles
other than being aware of the many frames of reference and exercizing caution and accuracy in
the use of terminology.
4. Methodology (2): 'Sharfa' and 'Islamic law'
THE EGYPTIAN LEGAL literature and case law on interreligious law show that the jurists and
judges position themselves squarely and emphatically within the tradition of what they call the
Islamic Sharfa {al-Sharfa al-Islamiyya). This becomes particularly clear in their abundant
reference to vocabulary and doctrines of the fiqh, the early scholarly sources of Islamic law.
The problem, however, is that the Egyptian jurists fail to explain the Islamic terminology and
concepts, in particular the term 'Sharfa'. Indeed, the self-evident and self-explanatory manner
with which Islamic legal jargon is being used is perhaps one of the most striking features of
M
See for the comparison between ordre public and public policy, e.g., Dicey, Cheshire and North (1993-95: 88-89);
Lloyd (1953); Morris (2000: 47); North and Fawcett (1992: 128); Meinertzhagen-Limpens (1995). One of the reasons
for the lesser prominence of public policy in English law is that the English court applies English law in many cases in
which conflicts rules of civil law countries allow the application of foreign law. This is the case, particularly, in matters of
personal status. Also, in common law systems the courts have traditionally more discretionary powers to dismiss actions
on the ground of injustice (Dicey, 1993-95, 94).
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contemporary Egyptian legal discourse. For an observer like me, this raises elementary
questions. Is the 'Islamic Sharfa' that modern Egyptian jurists refer to the family law for
Egyptian Muslims which has been partly codified during the twentieth century? Is it the
substantive rules and specific ways of legal reasoning as used in the fiqh literature (in particular
that of the Hanafite legal doctrine that contemporary Egyptian jurisprudence claims to adhere
to)? Or is sharfa meant to be the ultimate and authoritative source of the divine code that
serves as an ideal model of law? Or is it a combination of these?
One may wonder why distinctions or definitions need to be made considering the fact
that Egyptian jurists don't. Why not assent to the single term 'Sharfa' or its translation 'Islamic
law'? In addressing this question, a Western scholar once made the following comment: To
the question 'what is Islamic law?' we should substitute the question 'what do people do when
referring to Islamic law?'. There is no case to make personal status in Egypt an example of the
larger 'model' of Islamic law.'15 Although I concur with this line of reasoning, it is only of relative
help to the way this research is being conducted because, as I mentioned earlier, the written
sources do not 'show' or explain what is meant by Sharfa.
Moreover, settling for the single term 'Sharfa' or its translation 'Islamic law' without
knowing its meaning is not satisfactory from a methodological and comparative point of view.
For one, various sets of rules may be categorized as 'Sharfa' and these may very well differ
from each other. Rules of Islamic family law as codified in Egypt may be different from, for
example, the rules as codified in Pakistani, Iranian or Moroccan family codes. Still, they are
considered all to be Islamic law. Differences also exist between the Egyptian Islamic family code
and the fiqh, the Egyptian code having made certain selections of the fiqh and sometimes even
amended these. And within the fiqh different interpretations exist between the various schools
of law, and even within the Hanafite school of law itself. So if Egyptian legal doctrine demands
that 'rules of the Islamic Sharfa' are to be applied without specifying which rules they refer to,
we are left in the dark.
For the purpose of this research it is therefore necessary to come to some kind of
definition or at least understanding of the term Sharfa. This requires a comparative study
which, to my knowledge, has not been conducted before.16 The following will therefore be no
more than a survey of comparative issues that have come up during my own research, with the
aim to illustrate the multiple dimensions of the term Sharfa that I have encountered, and to
finally settle for a definition suitable within the confines of this research.
4.1 Comparative issues: the Western approach to Sharfa law
NO LAW IS burdened with more pre-conceived notions than Sharfa law, and with the risk of
oversimplifying one may say that Western legal scholars tend to underestimate or even disdain
the Sharfa as a system of law because of its religious nature, while Egyptian Muslim legal
scholars tend to overestimate its compatibility with Egyptian statutory law which is mostly
based on Western legal concepts.
In Western comparative law, legal systems are commonly subdivided into legal
'families', and Islamic law is categorized into the family of'religious legal systems' together with
a few other legal systems like Hindu law.17 While other legal families like common law or civil
law are duly defined, the religious law family generally is not. The fact that religious texts form
the basis of that legal system appears to be the main indicator to define it as religious law. In
Western legal theory, religious laws are considered foreign to western legal systems and theories.
Moreover, the term 'religious law' summarizes the confusion of western scholars with - in their
view - a normative system that is inherently self-contradicting because it is based on religion as
well as on law.18 The relation between these two is conceived as an antithesis of faith and reason,
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or as a contrast between a 'primitive society' without the rule of law and hence suffering from
arbitrary justice (coined by Max Weber's famous notion of qadi Justiz) and a 'well-ordered society'
that is part of 'the legal world, with legislature, courts and officials' and has moved beyond religious
or moral law into the next phase of 'legal law'.19
When using the term religious law, or more particular 'Islamic law,' one should therefore
bear in mind that from a Western legal perspective there is a negative connotation to its meaning.
However, many of the qualities that are being attributed by Western jurists to the term 'religious'
law, and in particular to Islamic law, do not hold. While Islamic law may hold religious texts as its
origin, its developments and practices show a very persistent human influence that may at times
be compared to that in common and civil law systems. Also, the religious factor is not so much a
source of arbitrary justice, as is claimed by Western jurists, but rather a force that keeps the jurists
within strict limits and, to put it negatively, may very well restrict free human thinking on matters
of law. Finally, Islamic law is not static and archaic - to the contrary, it has at times been very
innovative, the developments of the past century being a case in point. All this is not to extol
[applaud] the exemplary role of Islamic law, or its contributions to equality and justice. Both the
practice and theory of Islamic law has its shortcomings. But I want to emphasize that the fourteen
centuries of Islamic law have produced a highly evolved legal system in its own right that cannot
be dismissed as an obsolete and medieval practice that is being conducted under a palm tree.
4.2 Sharfa as moral, jurists' and codified law
THE SHARICA IS first and foremost a metaphysical concept denoting God's plan for a just and
virtuous society. In this sense the Sharfa does not provide a comprehensive system of laws and
rules, but an incentive to construct such a system based on the limited guidelines set out in the
words of God (the Quran) and His prophet Muhammad (the Sunna). In the words of a renowned
Muslim scholar: the Sharfa is 'none else than God, the source of religious values.'20 This moral
authority, based on divine origin, is one of the meanings that Egyptian jurists refer to when they
mention the SharFa.
This metaphysical concept was the starting point for Muslim jurists to develop a corpus of
rules during the first centuries of Islam. This corpus is named fiqh, which may very well be
considered as 'positivist law,' because its main body of rules has been developed by man and,
consequently, its rules can be amended, depending on the circumstances in time and place.21 This
has resulted in three centuries of spirited legal activity among Muslim jurists, who clustered around
'masters' of law and formed schools of law. One of these is the Hanafite school of law, the school
to which contemporary Egyptian family law is indebted. The fiqh is a jurists' law where jurists
rather than the state have the exclusive authority to formulate rules of law. The Muslim jurists did
so in a scholarly discipline that used an academic debate to discuss conflicting views that existed
even within one and the same school of law. In addition to a corpus of substantive rules, fiqh is
therefore also a legal science with an elaborate methodology of legal reasoning to deduct, induct
and interpret the rules as laid down in the sacred texts.22
Since the late nineteenth century Muslim nations have codified parts of the Sharfa, in
particular their family laws. This legal activity constituted a radical change in both the nature of
substantive law and legal reasoning: the medieval books of fiqh with lengthy casuistic discussions
were replaced by compact articles grouped in a code, and the interpretation of these codes now
became the exclusive right of the legislator and the judge rather than the jurists. 23 In short: the
jurists' law became state law. In Egypt, parts of the family law for Muslims have been codified first
in 1920 and 1929, with numerous additions and amendments ever since. For the interpretation of
these codes, as well as those parts of family law for which these codes did not provide, the court
was to refer to the 'most prevalent opinion' of the Hanafite doctrine. The Hanafite doctrine was
19
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also to serve in matters of family law related to the international conflicts rules (codified in the Civil
Code in 1949) and the rules of interreligious law (codified in 1955).
4.3 Sharfa in Egypt
WITH THE RISK of oversimplifying, one could say that in matters of Egyptian family and
interreligious law, Islamic legal subject matter was fused with a 'Western' legal framework of
legislature, independent judiciary and codifications. Both, however, brought their own methodology
and reasoning, which at times conflicted. This shows in the 'essential principles of Islamic Sharfa'
which make up public policy. The Court of Cassation and especially the Constitutional Court have
made elaborate arguments why certain Sharfa rules may be amended and others not.24 In their
arguments the courts followed closely the methodology of reasoning as used in the fiqh. From the
perspective of the fiqh, the main body of substantive rules is changeable with time and place since
it was developed by the scholars. A small number of rules, however, are explicitly mentioned in the
sacred texts of the Quran and Sunna, and by consequence are deemed fixed and unchangeable.
Most of these rules pertain to family law. It is these rules that are not to be amended by man,
whether jurist, legislator or judge, and for that reason are considered a fundamental part of the
Egyptian legal order. In this capacity these rules have entered contemporary Egyptian
jurisprudence through the concept of public policy.
While most rules with such a fixed and immutable character have been identified, some
remain controversial. This dispute has been part of the scholarly debate over the past centuries,
but has recently also entered the Egyptian court room. The elaborate and scrupulous attention paid
by Egypt's highest courts to the interpretation and definition of the Sharfa can be partly explained
by the introduction in Egypt's Constitution of 1980 of the Sharfa as 'the main source of legislation,
but it is also a sign of an increasing trend in Egyptan legal doctrine and practice to return to a
faithful reading of the original sources of the Sharfa. This does not necessarily mean that Egyptian
family law and interreligious law is becoming more religious in nature. To the contrary: the
following chapters will show that the 'essential principles of Sharfa' when applied to non-Muslim
family laws are not typically Islamic at all (Chapter 1), and I will argue that the system of
contemporary Egyptian interreligious law is in name indebted to Sharfa but its contents are
interpreted in general, non-religious terms (Chapter 5).
This brings us to another issue which is outside the scope of this research but needs to be
mentioned: the political dimension of the Sharfa in contemporary Egypt. It has been observed by
several scholars, that the Sharfa has become a bone of contention between the religious scholars
on the one hand, and the state and judiciary on the other. 25 The power struggle - because that is
what is effectively taking place - centers on the authority to apply and interpret the Sharfa,
whereby the scholars are trying to regain their former exclusive authority as sole interpreters of the
Sharfa.
4.4 Definitions of Sharfa
THE QUEST FOR a proper understanding of the term Sharfa has led us along winding paths of
law, religion and politics. I should emphasize that the question here is how to make sense of
the term Sharfa as being used by contemporary Egyptian jurists, and not whether
contemporary Egyptian family and interreligious law are still a reflection of an authentic Sharfa,
or whether they have developed in their own right - away from their Islamic legacy. Also, it
should be borne in mind that my insight in the concept of Islamic law has developed with the
studies that have already been published prior to the writing of this introduction. The findings
of this introduction are therefore not necessarily reflected in the chapters below, but are a
result thereof.
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With regard to the proper translation of the term Sharfa, it is only in the last chapter
that I come to a satisfying terminology by distinguishing between '(Egyptian) Muslim family law'
as the law for Muslims in contemporary Egypt, and 'Islamic law' as a generic term and
translation of 'Sharfa' in its broadest sense. 'Egyptian Muslim family law' refers to both the
statutory law and the substantive rules derived from the fiqh. 'Islamic law' or 'Sharfa' refers to
the original source, i.e. the divine and authoritative blueprint, as well as to the scholarly
tradition of fiqh.
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Chapter 1
Public Policy and I s l a m i c Law:
The Modern Dhimmi'm
Contemporary Egyptian Family Law

E

gyptian law has maintained the Islamic system of interreligious law in which the Muslim,
Christian and Jewish communities are governed by their own courts and their own laws. In
the course of the twentieth century, however, these separate courts were abolished and
the application of non-Muslim laws was restricted to matters of marriage and divorce, and
then only if the non-Muslim spouses share the rite and sect of the same religion. In all other cases
Islamic law applies. In addition, non-Muslim laws may not be applied if they violate Egyptian 'public
policy', a European concept which refers to the fundamentals of a national legal order. Egyptian
public policy can be defined as those principles which are essential in Islamic law. In this chapter I
analyse the status of the non-Muslim Egyptian in contemporary personal status law, based on
Egyptian case law and legal literature. The concept of public policy plays a key role in
understanding the mechanics of interreligious law in Egypt. I will argue that public policy serves as
a legal barometer of the coexistence between Muslim and non-Muslim communities in Egypt.
1. Introduction
IN CONTEMPORARY EGYPT, the Muslims, Christians and Jews are governed by the personal
status laws of their respective communities. This implies that the personal status of Egypt's
legal subjects is based on their belonging to a religious community. In this respect, a person
without religion is a legal non-entity. The Egyptian legal literature refers to the coexistence of
religious laws as the 'plurality of (religious) laws' (ta^addud al-shara'f),26 but I shall use the
term 'interreligious law,' which is common in most European literature.
In this chapter, I will analyse the relations and tensions between these legal spheres in
Egypt. What if the laws of one religious community contradict or violate the values of another
community? Is there a hierarchy among these laws? Which law applies in case of conversion to
the religion of another community or in case of intermarriage between members of different
communities? In paragraphs 2 to 4 of this chapter I will focus on conflicts law, that is the legal
procedure used to determine which law is applicable in a case in which more than one law
applies to a situation, e.g., the marriage between a Catholic and a Copt or between a Copt and
a Muslim. Readers who are not lawyers should note that the term conflicts law is usually
reserved for the field of private international law, which deals with conflicts between laws of
different countries. The subject of this chapter, however, is conflicts between laws of different
religious communities within a single country. I refer to the procedure to solve these conflicts as
interreligious conflicts law.27
Egypt's interreligious conflicts law is codified in Law 462 of 1955, which allows the
application of non-Muslim personal status laws, albeit under certain conditions, and only within
the limits of public policy {al-nizam al-camm). This public policy will be discussed in paragraph 5
and further. The term public policy (also known as ordre public) is of European origin and was
introduced into Egyptian legal doctrine at the end of the nineteenth and the beginning of the
twentieth century. The terms public policy and ordre public can be misleading, since they bring
to mind state policy or the maintainance of law and order. This is not the case in conflicts law,
where public policy is a technical term denoting the principles which are considered of essential
26
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importance to a national legal order. To accomodate the changes in social, economical and
moral values of a society, the interpretation of public policy is usually left to the courts rather
than defined by law. The understanding of public policy may differ from one country to the
next, and these differences are an important indicator of the principles held dear by a society. It
is my contention that public policy plays a crucial role in Egyptian interreligious law.
This chapter is based on two major sources: Egyptian legal literature and the rulings of
the Egyptian Court of Cassation,28 the highest court in civil cases.29 I focus on the period from
the promulgation of Law 462 of 1955 until the latest relevant material I could find, 1997 for
case law and 1999 for the legal literature. Whereas there is little case law or legal literature in
matters of interreligious law before 1955,30 Law 462 obviously sparked a new interest in this
field, as demonstrated by the increase in both case law and legal literature.
2. The Legal Framework
2.1 Interreligious law
2,1.1 Islamic law, interreligious law and conflicts law
A RELIGIOUS LEGAL system like Islamic law is both exclusive, because it will not recognize
other laws let alone apply them, and defensive, because it wants to preserve the religious
integrity of its community.31 Consequently, some contemporary scholars argue that Islamic law
by its nature does not recognise a concept like conflicts law, since it will always apply its own
law and hence does not allow the problem of conflicting laws to occur.32
Although theoretically correct, this observation requires qualification. In order for
conflicts law to be operative, some measure of recognition of other legal systems is required.
Here we encounter a major difference between Christianity and Islam: Islamic law recognises
other monotheistic religions and has institutionalised a level of coexistence and freedom of
religious practice never attained in Christian canonical law.33 Nevertheless, although Islamic law
accords certain legal liberties to non-Muslim communities, these liberties may only be exercised
within these communities. As soon a Muslim becomes involved in a dispute with a non-Muslim,
thereby generating a conflict of laws, Islamic law applies. It may therefore be argued that
conflicts law does indeed exist in Islamic interreligious law, albeit merely to demarcate the
boundaries between the legal spheres of the religious laws.34 This demarcation usually takes
place when the boundaries are crossed, as in mixed religious marriages and conversion.
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The rulings of the Court of Cassation are published in an annual collection known as 'Collection of Rulings of the
Court of Cassation' (Majmaatal-Ahkam li-Mahkamat al-Naqg), published by Maktab al-Fannï in Cairo. For this research
I have used only the collection with Civil, Commercial and Personal Status rulings. The filing references in this collection
are elaborate and confusing. First, each annual collection is dated with two years: the year according to the Gregorian
calendar, and the year dating from 1949, the year of the first publication of the collection (i.e. 1949 is Year 1). Second,
the rulings in each annual collection are listed in chronological order, but again with two dates: the date of the ruling
according to the Gregorian calendar, and the year dating from 1931, the year the Court of Cassation was established
(i.e. 1931 is Year 1). Finally, each ruling has two numbers: a court file number and the sequence number of the annual
collection. In this chapter, the rulings will be referred to in accordance with the practice followed by Egyptian legal
scholars: court file number, the year dating from 1931, and the Gregorian date of the ruling (which is also the same
year as the collection in which it is published).
29
In this chapter, I also will refer to the Supreme Constitutional Court (SCC) in Egypt.
30
Nearly half a century ago, Linant de Bellefond observed that if one asks for a book on non-Muslim law in a Cairo
bookstore, one receives a 'pitying smile' (Linant de Bellefonds, 1956: 424).
31
Wahler (1978: 319, 416).
32
Benattar (1967); Wahler (1978).
33
Muldoon (1979). See also Wahler (1978: 418) who remarked that in matters of coexistence with other religions,
Christianity is still in its very beginnings ('ganz in den Anfangerf).
34
Charfi (1987: 383); Elgeddawy (1971: 23).

26

2.1.2 The dhimmï
THE LEGAL STATUS of non-Muslims in Muslim countries may differ from their actual social,
economical and political status. The Islamic position with respect to non-Muslims under Islamic
souvereignty is encapsulated in the expression 'tolerance of religious pluralism based on
inequality'.35 Non-Muslim scholars tend to stress the inequality of non- Muslim residents as
citizens of secondary rank,36 whereas most Muslim scholars emphasise the tolerance of Islam. 37
However, both inequality and tolerance were - and remain - legal realities which have been
colored in various shades of white and black throughout Islamic history. Before turning to the
legal realities of the twentieth century, we need to examine, albeit briefly, the legal status of
non- Muslims in Islamic law. Islamic law recognises two categories of legal subjects: Muslims
and non-Muslims. Non-Muslims are subdivided into three legal subcategories: harb/s are those
who reside outside the Islamic territories, dhimms are those who reside within the Islamic
territories, and musta'mirs are harbi s who are allowed temporary entry into the Islamic
territories. In modern terms, international conflicts law would apply to musta'mins, and
interreligious conflicts law to dhimms?8 Islamic law holds that non-Muslim communities living
under Islamic rule (i.e. dhimms) are entitled to legislative and judicial autonomy with regard to
their religious and personal status affairs. This rule is captured by the legal maxim: 'We leave
them and what they believe' (natruka-hum wa ma yadinüna).39 For all other matters, dhimms
were subjected to Islamic law, albeit with modifications to some rules. Modern Arab nationstates have adapted the legal status of dhimmlsm order to meet the standards of statehood in
the nineteenth and twentieth century. The notion of an Islamic imperium run by and for
Muslims, with a separate statute for its non-Muslim inhabitants, gave way to the notion of the
nation-state, based on the equality of its citizens regardless of their religious creed. In the Hatti
Humayoun of 1856, the Ottoman sultan abolished the status of dhimmi and proclaimed the
equal treatment of all citizens of the empire. One of the few religion-based differences that
were maintained was the judicial and legislative autonomy of most religious communities. When
Egypt became a British protectorate and therewith gained de facto independence from the
Ottoman Empire in 1914, it declared the continuation of the Hatti Humayoun by Law 8 of
1915.40
2.3 Contemporary Egyptian law
ALTHOUGH EGYPTIAN LEGISLATION grants Egyptian non-Muslims a certain degree of
autonomy in matters of personal status law, it does so by way of exception. In the first
instance, the personal status law of all Egyptians, regardless of their religion, is governed by
Islamic law. This is stipulated in Article 280 of the Decree on the Organisation of the Sharfa
Courts:41
Judgments [in personal status cases] will be passed in accordance with what is
stipulated in this Decree, and in accordance with the prevalent opinion of the school of
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The exception to the overriding jurisdiction of Islamic law is stipulated in Article 6[2] of Law 462
of 1955 on the Abolition of the Sharfa and Mill! Courts,42 which allows on-Muslims to be
governed by their own personal status laws, albeit under certain conditions:
With regard to disputes related to the personal status [ahwal shakhsiyya) of non-Muslim
Egyptian [couples] who share the same sect and rite {al-muttahidJal-ta'ifa wa al-milla),
and who at the time of promulgation of this law have [their own] organised sectarian
judicial institutions, judgments will be passed in accordance with their law (Sharfatlhim), all within the limits of public policy {al-nizam al-camm).
Egypt's interreligious conflicts law is based on these two articles. According to Egyptian legal
doctrine, Islamic personal status law - that is, according to Hanafi jurisprudence - is the
'general law' {al-qanün al-camm or al-Sharfa al-camma) in matters of personal status for all
Egyptians.''3 Only when a non-Muslim Egyptian couple fullfils the conditions stipulated in Article
6 of Law 462, will their own 'special' non-Muslim law {al-qanün al-khass or al-Sharfa al-khassa)
be applied to their personal status affairs, by way of exception to the general law.44 The
criterion by which interreligious conflicts law in Egypt determines which one of the personal
status laws applies is therefore religion, as the Court of Cassation has stated. 45
3. Limitations to the Autonomy of Non-Muslim Personal Status Law
BEFORE 1956, THE Muslim, Christian and Jewish communities in Egypt had their own personal
status laws and their own courts.46 Whereas there was one Muslim community, Christians and
Jews were divided into a number of sub-communities, each with its own personal status law
and court. The courts for the Muslims were called Sharfa Courts, for non-Muslims Ml/I/Courts.
Whereas the personal status law for Muslims was promulgated by the Egyptian legislature, and
the judges in the Sharfa Courts were government officials, the laws and courts of the Christians
and Jews were internally regulated by these communities, except that their internal substantive
and procedural laws had to be submitted to the Egyptian government for approval.47
During the twentieth century, Egyptian legislation has reduced the autonomy of
Egyptian non-Muslims in matters of personal status in three ways. First, by means of the
general law, the applicability of non-Muslim personal status laws was limited to matters of
marriage and divorce. Second, in 1956, the Muslim, Christian and Jewish family courts were
abolished by Law 462. Finally, the same law codified the existing practice that non-Muslim rules
of marriage and divorce are applicable only under certain conditions.
3.1 Narrowing the scope of non-Muslim personal status law
THROUGHOUT ISLAMIC HISTORY, the extent of legislative autonomy for non-Muslims has been
dependent on the will of the Muslim ruler. For their present legal status, most contemporary
non-Muslims refer to the Ottoman Hatti Humayoun decree of 1856, which granted legislative
autonomy with regard to legal matters which we would currently define as personal status law,
including capacity, guardianship and inheritance. Egyptian legal practice, however, has
restricted the application of non-Muslim personal status laws to marriage and divorce. In the
course of the twentieth century, this practice was codified, and matters such as guardianship
(1925, 1952), intestate succession (1943), bequest (1946), family names, family ties and legal
42
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relations, and some aspects of marriage and divorce. The non-codified rules of Islamic personal status law are based on
the jurisprudence of the Hanafi school.
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capacity (1949) were removed from the realm of 'special' law and classified as 'general' law.
Thus, the legislative autonomy of Egypt's non-Muslim communities, strictly speaking, is confined
to family law (qanün al-usra) rather than prsonal status law48 and Jews as 'non-Muslims' {ghayr
al-muslimlri). Occasionally, the Islamic terms ahl al-dhimma Cprotected people' under Islamic
sovereignty) and ahl al-kitab ('People of the Book') are also used.
By classifying matters like capacity, guardianship and inheritance under 'general law',
the Egyptian legislature has brought about a situation in which the relations of non-Muslims in
these areas are governed by Islamic law. In most cases this will make little or no difference for
non-Muslims. The law of intestate succession is an exception in this regard, since Islamic law
differs greatly from the Christian laws. Although Egyptian non-Muslims were formally subjected
to Islamic intestate succession law long before the Hatti Humayoun,49 they were allowed to
apply their own law under certain conditions.50 In the 1960s, however, the Court of Cassation
ruled that these conditions were abrogated, and that Islamic intestate succession law applied to
all Egyptians, regardless of their religion.51 Different rationales have been offered for subjecting
Egyptian non- Muslims to Islamic inheritance law. Some argue that Christian inheritance law
has no religious character because it is based on Roman law, and therefore forfeits its need to
be implemented.52 In several rulings, the Court of Cassation has held that Islamic inheritance
law prevails because it has a 'strong link to the legal and social foundations of society'.53 This
prompted one scholar to conclude that application of inheritance rules of rav>Muslim laws
would constitute a violation of Egyptian public policy.54
3.2 Abolition of family courts
SINCE THE NINETEENTH century, Egypt's multiple court system has undergone many changes
as it has sought to achieve unification. The abolition of the Sharfa and Millï Courts in 1956
marked the final stage of this process. The activities of these courts were all incorporated into
the 'national courts' {mahakim wataniyya). The jurisdiction of non-Muslim religious authorities
(who until 1956 had presided as judges in non- Muslim courts) was henceforth limited to nonlegal religious affairs.55
The national courts are divided into sections {dawa'ir), of which the Family Section is
one. Each court, as a matter of internal administrative organisation, is free to make subdivisions
within its Family Section, 'to divide the work' between matters regarding Muslims, non-Muslims
and foreigners.56 Also, although the religion of a judge is not a condition for being assigned to a
case, there appears to be a tendency to avoid having a Christian judge rule in a Muslim case
(see paragraph 5).
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Boghdadi (1937: 343) observes that this was already the case in the 1930s.
cf. Boghdadi (1937: 152, 350); Brugman (1960: 173). According to Sayyida Kashif, the application of Islamic
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3.3 Conditions for applying non-Muslim family laws
ARTICLE 6 OF Law 462 stipulated two conditions for the application of non-Muslim family law:
'sharing the same sect and rite' {al-muttahidï al-ta'ifa wa al-milla), and non-violation of public
policy. Only the first condition concerns us here.
The terms 'sect' and 'rite' are not defined by law. Egyptian case law and legal literature
use the following definitions to categorise Egyptian non-Muslims. First, a distinction is made
between religions (sg: dm), of which usually only Christianity, Judaism and Islam are
mentioned. A religion can be divided into 'rites' (sg: milla), which are defined as ways of
practising that particular religion. Each rite can be subdivided into 'sects' (sg: ta'ifa), which are
defined by the Court of Cassation as 'groups of people [...] who share a common ethnic origin,
language or customs'.57 Each sect and its religious organisation {hai'a) obtain the status of a
legal person upon recognition by the state (Article 52/2 Civil Code).
The Muslim community in Egypt, from a legal point of view, constitutes one religious
community, without any rites or sects, adhering to the legal doctrine of the HanafT madhhab.
The largest non-Muslim minority is the Christian community,58 which is subdivided into twelve
sects that were officially recognized at the time of the promulgation of Law 462 of 1955.59 The
Jewish community of Egypt, which, historically, was composed of two sects,60 has dwindled to
negligible numbers since the 1950s;61 for this reason there is little relevant case law available
on their personal status laws. I will therefore focus mainly on the legal status of Christians in
Egypt.
Law 462 stipulates that the application of non-Muslim law is limited to couples who
'share the same sect and rite'. This means that non- Muslim law does not apply to the
marriages of non-Muslim spouses who are of different religion (e.g., Christian and Jew), of
different rite (e.g., Catholic and Protestant), or even of different sect (e.g., Coptic- Orthodox
and Greek-Orthodox).62 In such cases, Islamic personal status law is applied in the same
manner as it is applied to Muslim Egyptians.63 Although this practice may seem odd, there is a
historical justification for it. Prior to 1956, all Jewish and Christian sects (with the exception of
the Latin-Catholics) had their own courts and in order to avoid problems of conflicting
jurisdiction, it was standard procedure for these courts to refer non-Muslim couples of different
rite or sect to the Sharfa Court, which was competent to apply only Islamic law.
The existence of a court for every Christian sect has created another oddity in Law 462.
The Christian rites and sects have a total of six personal status laws.M Thus in addition to its
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No.23, Year 46, 26 April 1978; No.29, Year 47, 28 March 1979.
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59
These are: 1. The Orthodox rite, divided into: Coptic, Greek, Armenian and Syrian sects; 2. The Catholic rite, divided
into: Armenian, Syrian, Coptic (all three seceded from the Orthodox church), Latin (or Greek-Catholic, from Lebanon),
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Year 54, 9 April 1985; No.23, Year 56, 16 December 1986.
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three rites and twelve sects, the Christian community also comprises six legal communities. It
would have been more logical if Law 462 had referred to these six legal communities, and if
Islamic law applied only when a couple does not share the same law. In that case, for example,
Catholic spouses who do not share the same Catholic sect would nevertheless be governed by
Catholic law because this is the law shared by all seven Catholic sects. However, Law 462 is
based on the situation that existed prior to 1956, when all sects had their own courts, and
hence stipulates that Islamic law is applicable to a couple who do not share the same sect,
even if they share the same law.
4. Changing Religion
CONVERSION IS THE second situation to which interreligious conflicts law applies. Whereas the
conflicts rule with regard to mixed religious marriages is regulated by Law 462, the conflicts rule
with regard to conversion receives only limited attention in Law 462 and is mainly determined
by case law which, in turn, refers to Islamic law.
In Egypt's interreligious law, it is the religion of the legal subject that determines which
personal status law is applicable to him or her. Hence, conversion is not a private religious
matter, but an issue with far-reaching legal implications. Indeed, one can imagine conversion
occurring not only for reasons of personal belief, but also as a legal stratagem. A Christian may
convert to the sect of his or her spouse in order to avoid application of Islamic law to their
marriage. More practical, however, in light of the near impossibility of obtaining a divorce under
the Egyptian Christian laws,65 is the conversion by a Christian to a different sect or rite than his
or her spouse in order to have Islamic law, which is much more favorable towards divorce,
applied. Or the Christian wife may have her marriage nullified by converting to Islam. These
exampes will be discussed in the following paragraphs.
4.1 Conversion and applicable law
IN ORDER TO establish which law is applicable, the court must determine whether an alleged
conversion has actually taken place. The Court of Cassation has issued two rules of thumb.
Firstly, the decision as to whether or not a conversion has taken place is to be made by the
religion, rite or sect to which one converts, and not the one that is being abandoned.66 (This
rule does not apply when a Muslim converts to another religion, in which case, Islam, as the
religion that has been abandoned, remains the religion which determines the [invalidity of the
conversion.)
Secondly, a court may seek to determine whether the convert has complied with the
procedures and rules of conversion, but it may not scrutinize the intentions of the convert.67
Whereas conversion to Islam is easy to establish since it is a unilateral act performed by the
mere will of the convert, conversion to a Christian rite or sect requires additional recognition by

Catholic: Sharfa al-Kathülïk (1949)
Protestant: Lalha al-Ahwalal-Shakhsiyya li-l-Injiliyi77(1902).
The Court of Cassation has held that the sources of non-Muslim personal status rules are not limited to their written
laws, but also comprise the large number of legal sources that have been applied by the non-Muslim courts, ranging
from the New and Old Testaments to ordinances from patriarchs and bishops, customary law and case law (cf: No.25,
Year 38, 1 December 1971; No.3, Year 43, 6 June 1973; No.26, Year 26, 21 December 1978; No.4, Year 48, 30
December 1980; No.7, Year 52, 30 November 1982).
65
Catholic law does not allow divorce under any circumstances (Art. 107). The Christian Orthodox laws do allow divorce
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adultery by Papal Decree No.7 of 18 November 1971 of the Coptic-Ortodox Church (repeated in Papal Decree of 18
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the religious authorities of the rite or sect to which one converts.68 In both cases the Court of
Cassation has issued numerous rulings.69
In order to prevent possible (ab)use of conversion, Article 7 of Law 462 stipulates that
conversion from one non-Muslim rite or sect to another is legally effective only when carried out
before the litigation has been initiated.70 During the litigation, the parties will be judged
according to the law of the religion to which they belonged at the moment when they initiated
the court case. If, on the other hand, the litigating party converts to Islam, Article 7 stipulates
the immediate applicability of Islamic law, even if the conversion takes place during the
litigation. This rule is considered to be self-evident in the legal literature. Some scholars justify
it with the argument that a Muslim may never be subjected to non-Islamic law, regardless of
the moment when he became a Muslim.71
4.2 Changing from Islam to a non-Muslim religion
ISLAM, LIKE MOST Egyptian non-Muslim religions, forbids apostasy, i.e. abandoning one's
religion. In legal practice, conversion to Islam is allowed in Egypt, as well as conversion from
one non-Muslim rite or sect to another. Conversion from Islam, on the other hand, is not
allowed. This rule is not codified in Egyptian legislation, but is part of the general law through
Article 280 of the Decree on the Organisation of the Sharfa Courts. Although apostacy from
Islam is a capital offense under Islamic law, it is not prohibited in Egypt in the sense that it is
punishable. However, it is deemed a violation of public policy (see Part II), and also has serious
repercussions in the field of personal status law: it renders the marriage of the apostate null
and void,72 prevents him from entering into a (new) marriage,73 even with a non-MuslinVand
excludes him from inheritance.75
4.3 Changing from a non-Muslim religion to Islam
FOR CONVERSION TO Islam, the only requirement is to pronounce the shahada or 'testimony of
faith' (There is no god but God, and Muhammad is His messenger') in the presence of two
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witnesses. This procedure is considered by the Court of Cassation to be part of public policy
(see Part II). In order to convert to Islam, the convert must be more than seven years old. 77
According to Article 7 of Law 462, conversion to Islam, before as well as during
litigation, renders Islamic law immediately applicable to a marriage. When a Christian woman
who is married to a Christian man converts to Islam, she encounters the rule that she, as a
Muslim woman, may not be married to a non-Muslim man (see Part II). Her marriage is
deemed invalid, unless her husband also converts to Islam; he is given this option by the court
and if he refuses, the marriage will be considered null and void from the moment of the
conversion (tafnq).7B When it is a husband who converts, his marriage remains valid, since a
marriage between a Muslim man and a Christian woman is allowed under Islamic law.
4.4 Changing from one non-Muslim sect or rite to another
THIS KIND OF conversion depends on the recognition of the specific non- Muslim rites and
sects, and is left to their respective rules. Conditions relating to the age of conversion are
stricter than when converting to Islam: in order to convert from one non-Muslim sect or rite to
another, the convert must be more than fifteen years old. 79
5. Public Policy
5.1 Introductory Remarks
IN THE PREVIOUS paragraphs, I have discussed the boundaries between the legal spheres in
interreligious law and the conflicts rules which determine the applicable law when these
boundaries are crossed. What happens, however, if the rules applied by one religious
community are diametrically opposed to the core values of another religious community? Can
Christians accept polygamous marriages among Muslims, and can Muslims accept the
impossibility of divorce among the Catholics?
This is the realm in which public policy becomes relevant. Public policy comprises the
norms and rules which are considered essential to the national legal order. When conflicts rules
determine that a law or rule (foreign or national) is applicable, it may nevertheless be
prevented from being applied if it constitutes a violation of public policy. In the case of
interreligious law, being a plurality of laws, which norms are considered to pertain to the
national legal order? On a theoretical level, three solutions present themselves: (1) public policy
is a set of neutral rules providing the principles of the legal order for the entire interreligious
legal system; (2) the law of one of the communities will be considered the prevailing normative
order within the country; or (3) the rules and values of the different communities,
notwithstanding their contradictions, are internal communal affairs. Egypt, following in the
footsteps of Islamic law, has chosen a mixture of the latter two solutions, which together are
embodied by the concept of public policy.
The role of public policy in interreligious law has received very little attention in the
relevant scholarly literature, where it is argued that public policy has limited importance in
interreligious law because conflicts hardly arise among the religious laws.80 Moreover, when
public policy is discussed, it is usually with reference to, and often erroneously equated with,
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public policy as used in international conflicts law.81 It is my contention that public policy in
Egyptian interreligious law plays a larger role than is generally assumed;82 indeed, it plays a
crucial role in the interaction among the religious legal systems.
Egyptian public policy, as reflected in the case law of the Court of Cassation and the
Egyptian legal literature, can be defined as the principles which are deemed essential in Islamic
law. As a matter of principle, the Court of Cassation holds that public policy is a secular concept
that applies to all Egyptians regardless of their religion. The Court nevertheless admits that
certain principles of Islamic law prevail over the laws of non-Muslims. The same approach is
taken in the elaborate and often vague discussions on this subject in the legal literature.
Although the examples yielded by Egyptian legal literature and case law clearly show
that public policy can be equated with principles of Islamic law, there is a marked reluctance by
the same sources to clearly state that this is the case. I am of the opinion that the reason for
this reluctance must be sought in the innate ambivalence of Egypt's system of interreligious
law: on the one hand, the nearly sacred concept of'national unity' requires the legal equality of
all nationals and their laws; on the other hand, interreligious law by definition divides the
nationals into seperate legal communities, and the prevalence given to the normative system of
the majority community necessarily creates a degree of inequality.
In the following paragraphs, I analyse the definitions of public policy as presented by
the Egyptian legislature, Court of Cassation and the legal literature, followed by a discussion of
all case law of the last fifty years regarding public policy.
5.2 Definitions of Public Policy
5.2.1 Public policy in Egyptian legislation
ASIDE FROM ARTICLE 6(2) of Law 462 of 1955, public policy is mentioned only in the Civil Code
and the Code of Procedure.83 Egyptian law does not define this term. Of the Explanatory
Memoranda, only the one to the Draft Law of the Civil Code elaborates on its concept, using the
common European interpretation of public policy as a flexible concept which may change with
time and space in accordance with society's needs. The flexibility of the concept also manifests
itself in the fact that the judge is its sole interpreter.84 This description might also apply to
public policy in interreligious conflicts law, since both the Court of Cassation and a large part of
the legal literature regard public policy in Civil Law and Law 462 as one and the same.
5.2.2 Public policy as defined by the Court of Cassation
THE COURT OF Cassation gave the most elaborate definition of public policy in its ruling of 17
January 1979.85 The Court begins by pointing out that public policy in both international and
interreligious conflicts law is the same, and defines public policy as a secular concept:
[Public policy] comprises the principles {qawa'id) that aim at realising the public interest
{al-maslaha al-camma) of a country, from a political, social and economic perspective.
These [principles] are related to the natural, material and moral state {wada) of an
organised society, and supersede the interests of individuals.
The concept [of public policy] is based on a purely secular doctrine that is to be applied
as a general doctrine {madhhab camm) to which society in its entirety can adhere and
which must not be linked to any provision of religious laws.
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The Courts then makes an exception to this secular concept:
However, this does not exclude that [public policy] is sometimes based on a principle
related to religious doctrine, in the case when such a doctrine has become intimately
linked with the legal and social order, deep-rooted in the conscience of society (dam/'r
al-mujtamd7), in the sense that the general feelings {al-shifür al-camm) are hurt if it is
not adhered to.
This means that these principles [of public policy] by necessity extend to all citizens, Muslim
and non-Muslim alike, irrespective of their religions. This is because the notion of public policy
cannot be divided in such a manner that some principles apply to the Christians, and others to
Muslims, nor can public policy apply only to a person or a religious community. The definition
{taqdïf) [of public policy] is characterised by objectivity, in accordance with what the general
majority {aghlab éamm) of individuals of the community believes.
Without explicitly saying so, the Court stipulates that Egyptian public policy is rooted in
Islam, since it is Islamic law to which the 'general majority' in Egypt adheres in personal status
affairs. In a ruling issued twenty years later, the Court of Cassation is more outspoken:
(...) Islamic law is considered an [inalienable] right of the Muslims {fi haqq almuslimih),86 and is therefore part of public policy, due to its strong link to the legal and
social foundations which are deep-rooted in the conscience of society.87
5.2.3 Public policy as defined in the Egyptian legal literature
THE EGYPTIAN LEGAL literature on interreligious law devotes many pages to the concept of
public policy. Most legal scholars share the view of Court that no distinction should be made
between public policy in interreligious and international conflicts law. In other words, Egyptian
public policy plays the same role and has the same content in relation to rules of foreign law as
in relation to rules of national non-Muslim laws. Only a few scholars hold that there should be a
difference between the two, since the violation of Egyptian public policy by Egyptian laws
seems to be a contradiction in terms.88
This is a thorny issue, because most scholars emphasize the equal status of Egyptian
legal subjects and Egyptian personal status laws within the framework of national unity, but at
the same time regard the Egyptian non-Muslim personal status laws as being alien, that is,
different from Islamic personal status law. They argue that the Egyptian non-Muslim laws are of
foreign origin because they are promulgated, not by the Egyptian legislature, as is the case with
Muslim personal status law, but by religious institutions (some of which are indeed foreign, such
as the Vatican).89
Whether the Egyptian non-Muslim laws are foreign or not, the question is: what are the
essential legal standards against which all Egyptian personal status laws should be judged, and
what are the rules that are considered of essential importance for the national legal order? In
short, what is the criterion of Egyptian public policy in interreligious law? Some scholars have
advanced a secular approach: without excluding religious principles from public policy, they find
a common ground for the principles of all the religious personal status laws in Egypt. This point
of view advocated in the late 1950s,90 has since then lost ground. 91
In general, the contemporary Egypian legal literature assumes the prevalence of Islamic
rules and norms in Egyptian public policy. Some argue that this is the case because Islam is not
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only the state religion, but also the religion of the majority of Egyptians. Others justify the
prevalence of Islamic law with the maxim that 'Islam supersedes and cannot be superseded'
{al-Islam ytflü wa la yifla ca/ay-h/),93 or that Islamic law has 'general sovereignty' {wilaya
c
amma)?°'
It is striking that this central role of Islamic law is never mentioned when scholars
define public policy, but only when they interpret it. When defining public policy, reference is
usually made to the abovementioned ruling of the Court of Cassation, or to the similar definition
of the main drafter of the Civil Code, cAbd al-Razzaq al-Sanhüri, which was also the inspiration
for the Court.95
The absence of any reference to Islam or Islamic law in these definitions may perhaps
be attributed to the fact that almost all Egyptian legal literature on interreligious conflicts law is
written by Muslim scholars, most of whom assume the dominant role of Islamic law to be selfevident. For many of them, Islamic law is their vantage point, and the non-Muslim laws are
'different' or 'other'. This becomes clear when public policy is being discussed. Some scholars
assert that the principal aim of public policy, the 'realisation of public interest', can be entrusted
only to Islamic law.96
If Islamic law is to prevail in public policy, does thus mean Islamic law in its entirety or
just part of it? The first view is usually rejected because a full application of Islamic law logically
would entail the exclusion of non-Muslim laws. Most scholars therefore agree that Egyptian
public policy is related only to certain 'essential principles of Islamic law' {al-mabadi' al-asasiyya
fi ahkam al-Sharfa a/-/s/am/yya).97 These principles are defined by most scholars as those rules
of Islamic law which are considered fixed and indisputable {pass sarïh qatf al-thubüt wa qatf
a/-da/a/a).98 This phrase is a technical term for rules of Islamic law which are not subject to
change or interpretation.99 It is these rules - hereafter referred to as 'essential principles of
Islamic law' - which belong to the realm of Egyptian public policy, or, in other words, are
essential to the Egyptian legal order.
This definition of public policy gives rise to further questions. For instance, is Egyptian
public policy composed solely of these essential Islamic principles to the exclusion of other
principles, or do they make up only a part of public policy in addition to other norms? Although
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Abd al-Wahhab (1959: 141); cAdawi (1993/94: 137-38); ' A p r (1978: 201- 03); Muhammad (1997: 159); Mursü
(1996: 127, 198). The reasons for the majority-rule differ. Mursü calls Islamic law an 'essential legacy (turath asasi) of
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favoured over the other. Since a public policy is needed, however, the rule of the majority should prevail.
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Bukhari (Sah/h, chapter 'Janal iz', 79), and also cited in the fiqh (for example Ibn cAbidin, Radd al-Mukhtar a/a al-Durr
al-Mukhtar, II, 389).
9 c
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Abd al-Wahhab (1958: 350, 1959: 142-43); Abü Sa'üd (1986: 437); Ahwani (1993/4: 180); 'Arafa (1993: 141);
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the Constitution (Bernard-Maugiron, 1999: 115).
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this question is often broached in the legal literature, it is never answered.100 Also, is Egyptian
public policy subject to change with time and place? Many scholars argue that this is the case,
in accordance with the general Egyptian (as well as European) concept of public policy. The
same authors, however, acknowledge the immutable nature of the essential rules of Islamic
law. It appears that the definition and the interpretation of public policy are indeed two
different things.
Finally, there is the matter of 'Islamic public policy', a term used by several legal
scholars.101 It comprises the essential Islamic principles which are incumbent on Muslims in the
sense that they may not be altered or deviated from, but are not obligatory for non-Muslims,
such as the right of unilateral divorce {talaq) and polygamy. Consequently, within Egyptian
public policy there exists a distinction between rules that are obligatory for all Egyptians, and
rules that apply to Muslims only.
6. Public Policy Cases
6.1 Introductory remarks
6.1.1 Functions of public policy
THE PUBLIC POLICY cases presented here demonstrate that public policy in Egyptian
interreligious laws has a variety of functions. The Egyptian legal literature and the Court of
Cassation do not distinguish between these functions. In order to analyse these cases in an
orderly fashion, I will borrow from international conflicts law the terms 'negative' and 'positive'
public policy.
Public policy is called negative (or defensive) when it prevents unwanted rules of
foreign law from being applied, after conflicts law has established that they are applicable. This
is the public policy as intended by Article 6 of Law 462: even though interreligious conflicts law
determines that a non-Muslim law is applicable, those rules which are considered a violation of
public policy will not be applied. Positive (or assertive) public policy pertains to those rules of
national law that are considered of essential importance for the national legal order.102
Positive public policy prevents parties from deviating from these laws. An example of
positive public policy is criminal law - it can actually be considered to be 'a law of public policy'
in its entirety, because it can never be set aside by foreign rules, nor can nationals agree to
deviate from it. As will be observed, positive public policy in Egyptian interreligious law applies
to both codified and uncodified rules.
To this point, I have used terminology borrowed from international conflicts law. In
Egypt's interreligious law, public policy has an additional function, what I would call the dhimmh
function. Whereas the functions of positive and negative public policy serve the interests of
essential principles of Islamic law, it may happen that the essential interests of non-Muslim laws
are violated by the application of Islamic law. Does this also constitute a violation of Egyptian
public policy? According to the Court of Cassation, Egypt's public policy does not embody
essential principles of non-Muslim laws. However, an essential rule of Islamic law - and thus of
public policy - is the protection of these non-Muslim principles (a typical dhimmiright). Based
on this rule the violation of these principles by Islamic law might be considered wrongful.
Several scholars qualify the reverse effect of the dhimmtfunction of public policy as
Islamic public policy. When non-Muslims are exempted from rules of Islamic law (e.g., they do
not need to have two male witnesses to a marriage), these rules remain essential to Islamic law
and therefore part of public policy, albeit for Muslims only. These rules constitute Islamic public
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Abd al-Wahhab (1958: 357) and Muhammad (1997: 160) are the exceptions: they clearly state that the essential
principles of Islamic law are only one of the components of Egyptian public policy.
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Abd al-Wahhab (1958: 351, 1959: 144); Abü Sacüd (1986: 437); Ahwanï (1993/94: 139-40); IsmaT I (1957: 55);
Khallaf (1950/51: 188); Mursi (1996: 195).
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In English legal terminology, positive public policy is usually referred to as mandatory rules.
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policy, i.e. the part of Egypt's public policy which in certain cases applies only to the Muslim
Egyptians.
6.1.2 How to determine what is public policy?
LAWS AND RULES acquire the status of public policy by virtue of a court ruling. This is in
accordance with the essence of public policy: what is considered to be part of the national legal
order may change with time, and the competence to assess the fundamental components of
the legal order at any given time is vested in the courts. One will therefore never have a full
picture of what comprises public policy, because many issues which may be considered to be
part of public policy have not yet been raised in the courts. This gap in our knowledge may be
partly filled by the legal literature. Still, it is confusing that certain rules of Egyptian law clearly
have a public policy nature, but are not mentioned as such by case law or in the legal literature.
This is especially true of positive public policy. In order to obtain the most comprehensive view
of Egyptian public policy, all these sources must be examined.

6.2 Positive public policy
THE RULES OF positive public policy discussed in the case law have two distinctive features.
The first is that they make a distinction between Muslims and non-Muslims in the sense that
these two communities are to be treated differently. Most rules are discriminatory, based on the
Islamic maxim, 'Islam supersedes and cannot be superseded', which means that a non-Muslim
should not have legal power (wi/aya) over a Muslim, and that a Muslim can never be subjected
to non-Muslim law.103 Second, with the exception of intestate succession, the character of
public policy is usually considered to be self-evident; legal foundations, reasoning or
justifications are rarely presented.
With the exception of inheritance law, all matters of personal status law which are
considered - explicitly or implicitly - to be of public order, are uncodified. These matters in all
cases constitute rules of Islamic law which are deemed applicable based on Article 280 which
holds Islamic law as the general law in cases of personal status.
6.2.1 Inheritance law
THE COURT OF Cassation has emphasized in several rulings that the rules of Egyptian
inheritance law are a matter of public policy.104 In other words: individuals are not at liberty to
make adjustments to the rules of inheritance law in accordance with their own needs (examples
from the case law are the alteration of legal shares, transactions involving future inheritance
shares, and the exclusion of legal heirs from succession). Bearing in mind the definition of
public policy as essential rules of Islamic law, it is not surprising that Egypt's inheritance law is
specifically categorised as a law of (positive) public policy, because the field of inheritance law
is considered the ultimate example of essential rules of Islamic law, many of which can be
found in the Qur'an. In the words of the Court: 'its rules are based on the irrefutable texts
(nusüs qatfa) of Islamic law' and consequently have a 'strong link to the legal and social
foundations which are deep-rooted in the conscience of society (damir al-mujtama0)'.105
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No.355, Year 29, 9 April 1964; No.17, Year 32, 27 May 1964; No.60, Year 34, 25 May 1967; No.125, Year 34, 21
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6.2.2 Paternity
PATERNITY, OR BLOOD relationship (nasab), is part of the non-Muslim family law, except when
a claim of paternity is raised in connection with a claim to inheritance from an alleged father.
The Court of Cassation has ruled that in this specific case paternity is governed by Islamic
law.106 The Court reasoned that these claims of paternity belong to the realm of inheritance,
and should therefore be subject to the same law, which is Islamic law. In a recent ruling, the
Court gave a more specific explanation: 'The prevalent opinion of the Hanafï school says that
the rules of paternity are authoritative for all, since Islamic law deems paternity to be part of
public policy.'107 The last phrase is peculiar, because it turns the concept of public policy upside
down: although public policy normally embodies those rules which are essential to Egypt's legal
order, now it has its own master in the form of Islamic law, which determines which rules
pertain to public policy. It is premature to assess whether this ruling represents a new trend or
is an incidental confusion of concepts.
6.2.3 Marriage of a Muslim woman with a non-Muslim man
UNDER ISLAMIC LAW, the marriage of a Muslim woman with a non- Muslim man is prohibited
{haram) and considered null and void. A Muslim man, however, may marry a non-Muslim
woman. Unlike other Muslim countries, this rule is not codified by Egyptian law,108 but is part of
the personal status law through Article 280 of the Decree on the Organisation of the Sharfa
Courts, and, as such, applies to all Egyptians. The Court of Cassation has on various occasions
confirmed this rule.109 Neither the Court nor the legal literature has made any reference to
public policy.110 However, this rule is a typical example of public policy: it is an essential rule of
Islamic law from which parties may not deviate, even if their own non-Muslim laws would allow
them to do so.111
6.2.4 Party autonomy
ALTHOUGH ISLAMIC LAW allows non-Muslim litigants to opt for the application of Islamic law,
Egyptian case law denies this freedom to non-Muslim couples who share the same sect and
rite.112 Islamic law applies to non-Muslim couples who do not share the same rite and sect. In
one case, when such a couple requested the application of the Christian law of one of the
spouses, the Court of Cassation responded that non-Muslims are not allowed to 'shop' among
non-Muslim personal status laws, 'because the matter relates to the distribution of jurisdiction
(wi/aya) between Islamic law and special laws; this matter is the core of public policy, and any
agreement to the contrary is not permissible'.113

'M No.40, Year 29, 19 June 1963; No. 14, Year 32, 7 December 1966; No.44, Year 33, 8 March 1967; No. 19, Year 29
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' No.27, Year 63, 17 March 1997 (still unpublished as of the time of the writing of this chapter: quoted in MansOr
1998: 316).
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No.28, Year 33, 9 January 1966; No. 16, Year 35, 8 March 1967; No.9, Year 44, 24 December 1975; No.61, Year 56,
29 March 1988; Nos.475, 478, 481, Year 65, 5 August 1996.
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believer do but listen and obey His orders and prohibitions?' (Mansür, 1998: 133).
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the maxim that Islam supersedes and cannot be superseded.
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Court of Cassation, No. 182, Year 35, 20 March 1969.
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6.2.5 Procedure of conversion to Islam
A CHRISTIAN HEIR who feared that the conversion to Islam of a person from whom he stood
to inherit might frustrate his inheritance rights (non-Muslims and Muslims may not inherit from
each other under Islamic law), argued that the conversion, which had taken place in Lebanon,
had no legal effect because it was not registered as required by Lebanese law. The Court of
Cassation rejected this plea on the ground that conversion to Islam requires only the
pronounciation of the 'testimony of the faith' in the presence of two witnesses, without any
other formalities. As such, the Court added, conversion to Islam pertains to public policy,
because it 'is one of the essential principles of Islamic law which is firmly linked to the legal and
social order, and which is deep-rooted in the conscience of society, so much so that it would
hurt the general feelings if it were not adhered to.' lw
6.2.6 Apostasy from Islam
A FEW SCHOLARS explicitly state that the 'rules of apostasy' from Islam - i.e. the definition of
apostacy, its prohibition, legal consequences, and penalty - pertain to public policy.115 The
Court of Cassation has agreed with this, albeit with motivations that have varied over the years.
In a ruling issued in 1966, the Court deemed the rules of apostacy to be part of the general
law,116 in 1975 part of public policy,117 and in 1996 it considered that they were based on Article
2 of the Constitution, which stipulates that Islam is the state religion and Islamic law the main
source of legislation.118
6.2.7 Testimony of non-Muslims against Muslims
WHEN ISLAMIC LAW applies to matters of personal status, its rules of evidence are also
regulated by Islamic law. This principle, which is not stipulated by either the Law of Evidence119
or by the Law of Procedure,120 is established in Egyptian case law, based on Article 280.121
According to Islamic law, a non-Muslim may not testify in court against a Muslim, nor may nonMuslims act as witnesses to the marriage of Muslims.122 However, a Muslim may testify against
a non- Muslim and serve as a witness to a non-Muslim marriage. Also, when non-Muslim law
applies to marriage or divorce, the rules of evidence particular to that law are applied. In that
case, for instance, the testimony of two women is considered sufficient,123 whereas Islamic law
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demands that the witnesses should be two males, or one male and two females.124 This rule,
abolished by the Hatti Humayoun,125 has been re-instated by Egyptian interreligious law.
Neither the Court of Cassation nor the legal literature refers to public policy in
connection with such testimony. However, this procedural rule is a typical example of public
policy, based on the Islamic legal maxim that a non-Muslim may not exercise legal power
{wilaya) over a Muslim.126
6.2.8 Juris/diction of non-Muslim judges over Muslims
THE RELIGION OF judges presiding in the Family Sections of the national courts is not relevant
to the assignment of cases. In theory, a Muslim judge may preside over a Christian divorce
case, or vice versa. I have been assured by Egyptian lawyers, however, that, //"it were the case
that Christian judges presided in the Family Section of the Egyptian courts (which they denied),
they would not be allowed to judge in Muslim cases. There are no rules regarding this matter,
and this issue is hardly touched upon by legal scholars.127 Additional research on the practice of
Egyptian Family Courts is needed to substantiate this assumption. If further study were to
confirm this assumption, this rule of public policy would have the same basis as the rule
mentioned in the case of testimony: a non-Muslim may not exercise legal power (wilaya) over a
Muslim.
6.3 Negative public policy
ARTICLE 6 OF Law 462 stipulates that when non-Muslim family law is applicable it should not
violate Egyptian public policy. The Court of Cassation has produced very little case law in this
matter, and the legal literature usually refers to rulings of the lower courts. Legal scholars tend
to connect public policy in these cases with rules that are typically Islamic, although it can be
argued that these rules are more related to general interests, like freedom of marriage and the
interests of the child.
6.3.1 Forced marriage of the childless Jewish widow flevirate

marriage')

THIS IS THE most common example used in the legal literature, even though there are hardly
any Jewish citizens in Egypt today. According to Article 36 of the Jewish Personal Status Law as
compiled by Hay bin Sham'un, the childless widow is obliged to marry the brother of her
deceased husband. This is considered to be a violation of Egyptian public policy, on the ground
that it violates the principle of marriage by consent.128 Coptic divorce prohibiting remarriage
m
Judicial technicalities can lead to unexpected results, as in the case of Coptic-Orthodox husbands who claimed their
marital right of obedience by their wives. Both Coptic-Orthodox law and Muslim law stipulate the obligation of
obedience (t&a) by the wife. When the husband claimed this right by means of writ as prescribed in the personal status
law for Muslims (Article llbis, Law 25 of 1929), his wife objected that this law is not applicable. The Court of Cassation
rejected the plea, arguing that the issue was not a matter of substantive law, i.e. the interpretation of the obligation of
obedience (in which case Coptic-Orthodox law would indeed be applicable), but a matter of jurisdiction and procedure.
These principles, the Court said, 'are the same for all disputes regarding marital obedience, regardless of the religion of
the parties'. The husband's invoking of Muslim law in this respect was therefore allowed. (No.76, Year 54, 27 May,
1986; No.53, Year 59, 8 May 1990; No.81, Year 58, 27 February 1991.)
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Article 69 of the Coptic-Orthodox personal status law allows the court to grant a divorce, and,
at the same time, to prohibit one of the divorced spouses to remarry.129 This is considered by
the legal literature to constitute a violation of public policy, on the ground that it violates the
freedom to marry and establish a family.130 It is interesting to note that the same scholars who
defend the freedom to marry never extend this freedom to the prohibition of a Muslim woman
to marry a Christian man. 131
6.3.2 Divorce in case Christian husband converts to Islam
THE PROTESTANT AND some Christian Orthodox personal status laws stipulate that one spouse
may ask for divorce if the other spouse converts to a non-Christian religion. Some legal scholars
consider this rule to be a violation of public policy if it is the husband who converts to Islam. In
that case, they argue, Islamic law is immediately applicable to both spouses, and this law does
not grant the wife the right to file for a divorce solely on the grounds that her husband has
converted to Islam.132 If it is the wife who converts to Islam, she will indeed be divorced from
her Christian husband, not because his (non-Muslim) law requires this, but because the
applicable Islamic law deems such a marriage to be void.
According to the Court of Cassation, this issue has nothing to do with public policy. The
Court advanced a more technical-legal approach, arguing that Islamic law, as the general law,
is immediately applicable upon the conversion of a spouse and, consequently, supersedes the
non-Muslim law of the convert's spouse.133
6.3.3 Waiting period
ISLAMIC AND CHRISTIAN Orthodox laws stipulate that, after the dissolution of her marriage, a
woman must wait for a certain period before she can remarry. The length of this waiting period
(cidda) differs from law to law. In Islamic law the cidda period after divorce is three menstrual
cycles (or, if the woman is pregnant, until delivery), and after the decease of the husband four
months and ten days. In most Christian Orthodox laws this period is ten months in case of both
divorce and widowhood. Many legal scholars consider the absence of an cidda in Catholic and
Protestant law a violation of public policy, because of the risk of dubious paternity.134 They
argue that the Islamic cidda needs to be imposed on those non-Muslims whose laws do not
prescribe an cidda.135
6.3.4 Adoption
ADOPTION {TABANNÏ) IS not mentioned in Egyptian legislation. It is not allowed by Islamic
law, but permitted by certain Egyptian Christian laws. The Court of Cassation has ruled on
several occasions that adoption, in accordance with Islamic law, is prohibited (haram) and void
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(bat/7).136 These rulings, however, refer to Muslims. It is not clear whether they extend to nonMuslims as well. Some scholars argue that, since adoption is not allowed in Islamic law and is
not mentioned in Egyptian law, it is prohibited for all Egyptians, Muslims and non- Muslims
alike.137 Others use the same argument but reach the opposite conclusion: since it is not
explicitly prohibited, it is allowed for non- Muslims if their laws grant such a right.138
6.3.5 Custody
GUARDIANSHIP {WILAYA) AND custody (hadana) of a child are two separate issues in Islamic
law. Guardianship rests with the father until a child reaches the age of majority, which is
twenty-one years. The guardian represents the child not only with regard to his or her property,
but also in matters relating to general and religious education. Custody is the day-to-day care of
a child. It is the duty of both parents, but after divorce it is the duty (and right) of the mother if
the child is still young (and on the condition that the mother remains unmarried). This means
that after divorce a young child stays with the mother, although the father has the final say in
important matters.
The laws on guardianship are considered to be part of the general law and as such are
applicable to Muslim as well as non-Muslim Egyptians.139 Custody, on the other hand, is
regulated by the individual personal status laws. Both the Egyptian Muslim and Christian
personal status laws regulate guardianship and custody in a similar fashion.140 The maximum
age of custody, however, differs from law to law. The decision of a lower court which held, as a
matter of public policy, that the the maximum age of custody should be the same for all
Egyptians, was overruled by the Court of Cassation with the argument that the age of custody
is not a matter of public interest (mas/aha camma) for society because 'it does not hurt society',
and is therefore not related to public policy.141
Four years later, however, the Supreme Constitutional Court (SCC) ruled in a similar
case, but came to a different decision than the Court of Cassation. The SCC was of the opinion
that a long period of custody is in the interest of the child. Since the custody age mentioned in
Coptic-Orthodox law is shorter than that in Islamic law,142 and Coptic-Orthodox law does not
allow for an extension of the custody period, as is the case in Islamic law, the SCC ruled that
Islamic law serves the interest of the child better than Coptic-Orthodox law, and it declared the
age of custody mentioned in Coptic-Orthodox law to be unconstitutional.143
6.4 Islamic and dhimmï public policy
PUBLIC POLICY SERVES as a protective tool against violations of essential rules of Islamic law.
What happens, however, if Islamic rules conflict with the essential values of non-Muslim family
law? This may occur in those instances in which Islamic law applies to non-Muslim couples who
do not share the same rite and sect. Case law and legal literature mention cases involving
polygamy, unilateral divorce and the conditions for concluding a marriage. These are all
essential principles of Islamic family law, but they violate essential principles of Christian laws.
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In several rulings, the Court of Cassation has argued that the application of Islamic law
as general law should require (or permit) non-Muslims to act in ways that are contrary to the
essence of their faith. In the words of the Court:
These principles of substantive general law (...) are not to be applied only when they
are in conflict with any of the principles of the essence of the Christian faith {al-mabadi'
al-muttassila bi-jawhar al-caqlda al-masihiyya), which, if violated by the Christian, will
render him an apostate of his own religion, corrupting his doctrine and infringing on his
Christianity.144
If the application of Islamic law to mixed Christian marriages indeed violates the essence of
their faith, does this also constitute a violation of public policy? The Court has categorically
rejected this plea. Public policy, it argues, is reserved for those rules which are essential to
Islamic law, being the law of the majority of Egyptian society. Logically, this public policy
cannot be violated by its own rules. Five years later, the Court took another approach in this
argument. It held that the protection of the faiths of non-Muslims is an essential rule of Islamic
law and hence of public policy.145 The reasoning has been reversed: whereas applying Islamic
law in these particular cases can never be considered a violation of public policy, the nonapplication of Islamic law constitutes a rule of public policy. This is what I have called the
dhimmï-funcüon of public policy.
But with the dhimmï-funcüon a new problem presents itself. Some of the Islamic rules
that are considered a violation of the essence of the Christian faith, are themselves part of the
essence of the Islamic faith. As such, they constitute rules of public policy. The dh/'mmPfunction
of public policy allows for these essential rules to be set aside. But if so, what is the status of
these rules for Muslims? The Court does not answer this question. In the legal literature this
problem is solved with the concept of 'Islamic public policy': Christians may be exempted from
some of its rules, but these rules remain obligatory for the Muslim community. The silence of
the Court may be explained by the fact that Islamic public policy is inconsistent with the
concept of public policy as defined by the Court: '(...) public policy cannot be divided in such
manner that some principles apply to Christians and other to Muslims (...)'-146
What follows are cases in which the Court of Cassation has either applied the dhimmJ
function of public policy or explained why it did not do so.
6.4.1 Conclusion of a marriage
THE VALIDITY OF a mixed Christian marriage was challenged on the ground that it did not
fulfill one of the conditions for conclusion of a marriage under Islamic law: it should have been
concluded in the presence of two male witnesses. The Christian marriage was concluded by a
priest, without any witnesses ('not even one woman,' the Court of Cassation remarked) being
present.
The Court of Cassation affirmed that Islamic law is applicable to the marriage, but
stated that the nature of the Christian marriage is one of the essential principles of the Christian
faith. The formalities for its conclusion should therefore be considered valid. The application of
Islamic law would violate this essential Christian principle.147 The Court hence made an
exception to the rule that Islamic law applies to Christian couples who do not share the same
rite and sect: with regard to the formal conditions to conclude a marriage they are exempted
from Islamic law, and can marry in accordance with their own laws and rituals.
The Court added that such an exception can be made only if the 'essential principles of
the special [i.e. non-Muslim] laws' do not contradict Egyptian public policy. This is a confusing
remark: the issue started because the formal conditions for conclusion of Christian and Muslim
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marriages were contradictory. Does not the absence of two male witnesses constitute a
violation of public policy? The Court's remark can only be understood in light of the concept of
'islamic' public policy. What the Court apparently meant to say is that the presence of two male
witnesses remains part of public policy, but for Muslims only. Their 'general feelings' are not
'hurt' - to paraphrase one of the Court's definitions - if the Christians conclude their marriages
in accordance with their own rituals.
6.4.2 Polygamy
A CHRISTIAN HUSBAND in a mixed Christian marriage argued that, since his marriage was
governed by Islamic law, he would be allowed to enter into a second, polygamous marriage, as
is allowed for Muslims. As in the previous case, the Court of Cassation acknowledged the legal
logic of the argument, but rejected the outcome. In an elaborate historical overview, the Court
explained that polygamy has always and unanimously been rejected by all the rites and sects of
the Christian faith, and the prohibition of polygamy should therefore be considered to be an
'essential principle' of the Christian faith. Allowing a Christian husband to enter into a
polygamous marriage that was legally valid according to Islamic law would constitute a violation
of this essential principle and therefore should not be allowed,148 even if the spouses of the first
marriage had agreed to it.149
6.4.3 Unilateral divorce
THE COURT OF Cassation has always maintained that in a mixed Christian marriage the
Christian husband is entitled to exercise the right of unilateral divorce without specific cause
(ta/ag bi-l-irada al-munfarida), just like a Muslim husband.150 This is different from divorce
according to Christian sects and rites, which can be pronounced only by the judge, based on
grounds stipulated in the law.
It was argued before the Court that Islamic unilateral divorce contradicts the essential
principles of the Christian faith. The Court rejected this argument on the ground that the
prohibition of a unilateral divorce should not be considered an essential principle of Christian
faith for two reasons. First, the principle of divorce per se has always been allowed by most
Christian rites and sects, albeit by pronouncement of the judge and not by the mere will of the
husband. Second, the right of the Christian husband to pronounce divorce unilaterally was only
prohibited 'after nine centuries, by the Corpus of Constantine in the year 920'. 151
The main reason for raising this issue was the problem of the validity of the unilateral
divorce: without the interference of a court such a divorce would be valid from a Muslim
perspective, but not from a Christian perspective. A divorced couple could therefore still be
considered married by their church and community, rendering remarriage impossible. The Court
of Cassation presented a compromise: a Christian husband may pronounce a unilateral ta/ag
only before a court, because the judge first needs to verify whether Islamic law is applicable.152
In other words, the Christian husband cannot pronounce the divorce at any time or place, as a
Muslim can, but must go to court.153
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6.4A Divorce for Catholics
HERE IT WAS not the courts but the Egyptian legislature which decided that Islamic law is not
applicable to a mixed Christian marriage. This is the rule that Islamic divorce (unilateral as well
as judicial) does not to apply to those non-Muslims whose laws do not allow divorce.15''
Egyptian case law and legal literature is unanimous on the fact that only Catholic law qualifies
for this status. Therefore, when Islamic law is applicable to Catholic spouses of different sects,
or to a marriage in which only one of the spouses is Catholic, there is still no possibility to
divorce.155
The Court of Cassation has argued that the impossibility of dissolving a marriage is such
an essential principle of the Catholic faith, that this principle 'must be respected' in the sense
that Islamic law should not be applicable in this instance.156 The legislature took a slightly
different view, arguing that a non-Muslim couple should not be granted rights under Islamic law
which they do not enjoy under their own law.157
7. The Modern Dhimmï: Concluding Remarks
7.1 The duality of Egyptian interreligious law
INTERRELIGIOUS LAW HAS its foundations in Islamic law, which prescribes tolerance for nonMuslim monotheistic religions. Legally, this tolerance has developed into a legislative and
judicial autonomy for religious communities regarding personal status law. Throughout the
centuries of Islamic rule, this autonomy was relative: the extent of its practice and scope
always depended on the will of the Muslim ruler.
In Egypt interreligious law is regarded as a plurality of religious personal status laws.
This is a misrepresentation. Interreligious 'duality' or 'bi-polarity' would be more accurate, since
a distinction is usually made between Islamic law, on the one hand, and the collective of nonMuslim laws on the other. Also, 'plurality' assumes a degree of equality among the laws,
whereas Islamic personal status law enjoys the status of primus inter pares by being the
general law.
7.2 Unification
SINCE THE NINETEENTH century, the Egyptian state has sought to unify its personal status
laws and communal courts. The merging of Family Courts into the national courts in 1956 was
the final move in the unification of the court system. The unification of the personal status laws,
on the other hand, appears to have come to a standstill in the 1950s, although it is still a
matter of consideration. At that time, the unification of the court system was seen as a first
step towards unification of the personal status laws.158 Until then, unification had resulted in
declaring non-controversial matters of personal status law, such as capacity, guardianship and
inheritance, part of the 'general law'. Efforts to unify activities relating to the remaining issues
of marriage and divorce have not yet yielded any legislative results. For this purpose,
committees were appointed as early as 1936 and 1944, but their preliminary draft laws did not
get beyond the unification of non-Muslim laws, separately from Islamic law. In 1980, the
Ministry of Justice submitted a proposal for two Christian laws, one for Catholics and the other
154
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for the remaining sects.159 All these initiatives concentrated on the unification of the laws of
non-Muslims.
The term unification is problematic in the Egyptian interreligious context. Although it
implies that unified - or general - laws should apply to all Egyptians equally, it does not
always mean that all Egyptians are treated equally by the general law. This is not strange,
given the fact that the general law is in fact Islamic law, which often dictates the differential
treatment of non-Muslims, such as prohibiting non-Muslims from testifying against Muslims in
court, or presiding as judges in Muslim cases. Another example is the registration of marriage
and divorce, which is different for Muslims and non-Muslims.160
The unifying role of the general law in personal status law is constantly underlined by
the legal literature, and it is all the more striking that hardly any reference is made to those
rules of the general law which do not unify, but make an explicit distinction between Muslims
and non-Muslims. The difference in legal status between Muslim and non-Muslims is therefore
not limited to family law, but extends into the 'unified' personal status law as well.
7.3 The balancing act of public policy
AS LONG AS Egypt maintains its system of interreligious law, public policy will serve to maintain
the balance between Muslim and non-Muslim personal status law.161 Public policy may not be
invoked frequently by Egyptian courts - although it is invoked more often than is commonly
assumed in the European legal literature - but it is the only tool by which the boundaries
between the two legal realms can be delineated and adjusted. As such it serves as a legal
barometer of the level of coexistence between the two communities.
In international conflicts law, public policy comprises the principles of the national legal
order. This is essentially different from the role of public policy in an interreligious law system
that contains more than one legal order. In Egyptian interreligious law, public policy is derived
from one legal order (Islamic law) but its role is not necessarily to endorse the norms of this
order but to preserve an equilibrium between the Muslim and non-Muslim legal orders. In this
respect, public policy plays three roles.
7.3.1 Positive public policy
PUBLIC POLICY PLAYS a 'positive' role when it endorses certain rules of Islamic law on a
national level, for all Egyptians, regardless of their religion. The Egyptian legislature has already
codified some of these rules; case law and the legal literature have added the following by
means of'positive' public policy:
- Inheritance law and paternity if related to inheritance;
- Prohibition of party autonomy in choosing the applicable law;
- Prohibition of a marriage between a Muslim woman and a non-Muslim man;
- Prohibition of a non-Muslim testifying against, or ruling in case of, a Muslim;
- The rules of conversion to Islam, and the prohibition of apostacy from Islam;
- Prohibition for non-Muslims to testify against, or administer justice over, a Muslim.
With the exception of the prohibition of party autonomy, the characteristic feature of
these rules is the distinction they make between Muslims and non-Muslims. Most rules are
discriminatory, based on the Islamic maxim that 'Islam supersedes and cannot be superseded',
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which means that a non-Muslim should not have legal power over a Muslim, and that a Muslim
can never be subject to non-Muslim law.
7.3.2 Negative public policy
PUBLIC POLICY PLAYS a 'negative' role when it denies the application of a non-Muslim rule,
although the application of the non-Muslim law is generally allowed. This is the public policy as
meant by Article 6 of Law 462. Case law and the legal literature unanimously agree that the
following non-Muslim rules constitute violations of public policy:
- Forced marriage of a childless Jewish widow ('levirate marriage');
- The possibility in Coptic law to prohibit the remarriage of a divorcee;
- Divorce demanded by a Christian woman after her husband has converted to Islam;
- Absence of a waiting period {cidda) after divorce or decease.
Whether or not the following rules are against public policy is debated:
- Adoption;
- The maximum age of a child at which its mother loses her right to custody.
The nature of these rules differs from those mentioned under positive public policy. Negative
public policy rules do not deal with typical religious rules or distinctions, but with the general
protection of family life. As such, the cases yielded by negative public policy can be considered
proper rules of public policy, since they represent a general interest.
7.4 DhimmJ and Islamic public policy
WHEREAS THE POSITIVE and negative roles of public policy resemble its role in international
conflicts law, its third role is unique to Egyptian interreligious law. The function of positive and
negative public policy is to safeguard the essential principles of Islamic law, but public policy
sometimes also protects the essential values of non-Muslim laws. This occurs in cases in which
non-Muslims of different rites and sects are governed by Islamic law. The Court of Cassation
has ruled that the Islamic rules of polygamy, divorce (only in the case of Catholics), and the
requirement of witnesses for the conclusion of a marriage constitute a violation of essential
principles of the Christian faith. As a matter of public policy, the Court argued, these Islamic
rules should not be applied to mixed Christian marriages, not because these rules constitute a
violation of public policy, but because the protection of essential non-Muslim principles is
considered a rule of public policy. This is what I have called the dhimmF-functiori of public
policy. This function is intrinsically connected to what several scholars call Islamic public policy,
that part of Egyptian public policy which applies only to the Muslim community.
8. Interreligious law as an Islamic dominion
NOW THAT THE Court of Cassation has paid heed to essential non-Muslim values by means of
dhimm! public policy, why not define public policy as the essential principles of the faiths of the
respective personal status laws? The duality of interreligious law would then.contain a duality of
public policy: one for Islamic law and one for non-Muslim laws. This is what the Court in fact
has allowed to happen.
The Court, however, has made it clear that it is not in favor of more than one public
policy. Within the plurality of religious personal status laws, there should be only one normative
system to which all legal orders are subjected. For the Court, as well as for legal scholars, it is
obvious that Islamic law should be the ruling norm, to the excluson of norms derived from
other religious communities present in Egypt.
In the Egyptian legal literature this view has dominated since the seventies; the fifties
and sixties manifested a distinctly secular approach to interreligious law, especially with regard
to public policy. The view of the Court of Cassation, on the other hand, has remained more or
less consistently Islamic-oriented. This might be explained by the fact that the Islamic tradition
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of the Sharfa Courts continued, notwithstanding their abolition in 1956, because the Sharfa
judges and advocates were transferred to the national courts.162
It is tempting to draw a causal connection between the changing attitude among
Egyptian jurists and the political situation in the fifties, the period when Nasser and his Officers
tried to implement secular principles into Egyptian society. This is a topic that requires
additional research. It is a fact, however, that the superior status of Islamic law was not
dictated by Egypt's legislature in its codification of interreligious conflicts law. It could be
argued that Law 462 of 1955 actually gives sufficient room for a secular approach, because it
does not define public policy in Islamic terms, and its Explanatory Memorandum states that 'no
right of any group of Egyptians, Muslim or non-Muslim, should be infringed when applying their
law.'
This secular approach remains the starting point in the definitions presented by the
Court of Cassation and Egyptian legal literature. These definitions usually have a non-religious
ring, refering only to 'the realisation of the general interest' of society as a whole. It appears
that both the Court and legal scholars want to pay tribute to religious coexistence and to the
plurality of religious personal status laws, as well as to the unity of the Egyptian nation and its
legal order. When it comes to interpreting the definitions of public policy, however, the Islamic
nature of public policy is assumed to be a self-evident fact.163 Whereas the theory of Egyptian
interreligious conflicts law still lingers in the ideology of the Nasser era, its practice has turned
more and more towards the Islamic maxim 'Islam supersedes and cannot be superseded'.
9. Any change in the legal situation of Egyptian non-Muslims?
IN THE TWENTIETH century, Egypt's system of interreligious law has been subjected to two
opposing currents. One was initiated by the Ottoman decrees of the nineteenth century, which,
according to some, gave non-Muslims wide autonomy. The non-Muslim communities regard
these rights as a vested interest which they want to maintain and protect. The counter current,
the call for unification of laws and courts, also has its origins in the nineteenth century.
In the introduction I observed that the judicial and legislative autonomy of non-Muslim
Egyptians has been 'limited' in the twentieth century as opposed to what they had been granted
by the Ottomans in the previous century. With regard to judicial autonomy, this is indeed the
case with the abolition of the Family Courts in 1956. With regard to legislative autonomy,
however, some scholars have claimed that this is not a limitation but rather a restoration of the
way this autonomy was intended under Islamic law. They argue that the legislative autonomy
of dhimms was based on the freedom to practice their religion, and that only marriage and
divorce are of such strong religious character that they pertain to this religious freedom. It is
due to misinterpretations and faulty translations of the relevant Ottoman laws and regulations
that this autonomy was interpreted so liberally in the nineteenth century.164 Other scholars and they constitute the majority view - recognise that the legislative autonomy has indeed
being limited, but they argue that this was done in the name of unification, which, for all
practical purposes, is in the interest of the entire nation.
Whatever the reasoning behind the limitation of the non-Muslims' legislative autonomy,
this autonomy was discontinued after 1956. After that, the boundaries between the realms of
Muslim and non-Muslim personal status law have been determined by means of public policy.
The Egyptian case law and the legal literature point to a trend towards a more religious - i.e.
Islam-dominated - approach towards interreligious law, starting in the early seventies. This
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has resulted in enforcing additional Islamic norms on non-Muslims by means of positive and
negative public policy, but, interestingly enough, it has also resulted in recognition of essential
non-Muslim norms by means of dhimmipublic policy.
In 1971 Elgeddawy expressed concern that personal status law in Egypt had lost its
original religious connotation.165 It has not. On the other hand, Charfi's observation in 1987 that
the prevalence of Islamic law has been 'pushed to its extremes' has proven to be correct,
although he wrongly attributes this development to the reforms of Law 462 of 1956:166 the
penetration of Islamic law in personal status matters of non-Muslims is in my opinion a result of
developments in legal doctrine since the 1970s.
Generally speaking, one can observe a secular and pragmatic approach in the first half
of the century aimed at unification, and a religious approach in the second half which re-claims
the disunity of interreligious law. What does this development mean for the modern dhimmi,
the Egyptian non-Muslim? Assuming that he wants to maintain his autonomy, the religious
(Islamic) approach to interreligious law, as opposed to unification, may be to his distinct
advantage. Whereas the unification of Egypt's personal status laws ultimately aims at the
abolition of non-Muslim laws, Islamic law actually asserts the existence and autonomy of nonMuslim laws. However, a negative consequence for the non-Muslim may be that the prevailing
norms of Islamic law will be enforced more than before by means of public policy, which
necessarily means a limitation to the application of non-Muslim family law.
10. Conclusion
IN EGYPT'S SYSTEM of interreligious law, the multitude of religious personal status laws, is de
facto treated as a duality: Muslim and non-Muslim laws. The prevailing norms and rules,
however, are Islamic law, as in interreligious conflicts law, which determines which law is
applicable when more than one religious law applies to a person or situation (such as mixed
religious marriages or conversion). In most cases, Islamic law is the applicable law.
The prevailing norms of the interreligious legal order, the so-called public policy, are
also based on Islamic law. Public policy can be applied in three ways: it can endorse Islamic
rules ('positive' public policy), it can prevent non-Muslim rules from being applied because they
violate essential rules of Islamic law ('negative' public policy), and it may protect essential
values of non-Muslim laws ^dhimmi public policy).
Whereas legislative activity during the first half of the twentieth century focused mainly
on the unification of personal status laws, interreligious law in the second half of the century
has been dominated by case law, in which public policy played an important role. It is through
public policy that the boundaries between the realms of Muslim and non-Muslim law have been
further defined and adjusted. Although public policy it is usually defined as a secular concept,
since the 1970s the courts and legal literature have increasingly interpreted it as an Islamic
concept. This means that the autonomous position of non-Muslim personal status laws will not
be subjected to unification, because interreligious law is a basic principle of Islamic law. It also
means that public policy in its Islamic form may place additional limits on this autonomy.
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Conflicts L a w a n d Public Policy in E g y p t i a n F a m i l y L a w :
Islamic Law Through t h e Backdoor
1. Introduction

T

he rules of contemporary Egyptian conflicts law can be found in Articles 10 to 28 of the
Civil Code of 1949. These conflicts rules are quite similar to those of most civil law
countries, although they may appear a bit old fashioned in the light of the recent
developments in Western conflicts law. Conflicts rules set the conditions under which
the national courts may apply foreign laws. The application of foreign laws will not be
permitted, however, when they violate the so-called public policy. This is a concept of European
origin denoting the legal principles regarded as essential for the national legal order. It was
introduced in Egyptian legal doctrine during the nineteenth century and first codified in the
Egyptian Civil Code of 1949. In this chapter I will analyze how, with regard to matters of
personal status, this notion has been interpreted in Egyptian case law and legal doctrine after
the enactment of the Civil Code. I will demonstrate that the Egyptian concept of public policy in
fact introduces concepts of Islamic conflicts law, which renders it both in substance and
procedure very different from the meaning of public policy in most civil law countries.
A few remarks on the methodology of this chapter are in order. The analysis of the
concept of Egyptian public policy implies a rather complicated form of comparative law, since
Egyptian law and literature use a legal language familiar to Western jurists for an equally
familiar legal concept, but this concept itself is based on rules and concepts of Islamic law. The
approach to this problem will be in four stages: first, a short outline of Egyptian conflicts law
and its European and Islamic sources will be presented, followed by an introduction to the
Egyptian concept of public policy. Then a survey of all Egyptian case law on public policy since
1949 will be presented, which will provide the material for a final analysis of the concept of
Egyptian public policy in the fourth and last paragraph.
2. Egyptian Conflicts Law
2.1 Historical background
WHEN STUDYING EGYPTIAN conflicts law, one gets the impression that it is exclusively based
on European conflicts law. I will argue that Islamic conflicts law is a subsidiary - and perhaps
the main - source of Egyptian conflicts law in matters of personal status, although it is never
mentioned as such by the Egyptian legal literature.167 A short overview of the basic principles of
Islamic conflicts law is therefore in order, followed by the historical developments of Egyptian
conflicts law up to 1949, the starting point of the period covered by this study.
2.1.1 Islamic conflicts law168
ISLAMIC LAW DISREGARDS state borders and concepts like nationality or domicile and only
recognizes two categories of legal subjects: Muslims and non-Muslims. The non-Muslims are
subdivided into three legal categories: the harts are those who reside outside the Islamic
territories, the dhimms are those who reside within the Islamic territories, and the musta'mins
167
An exception is cAbd Allah (1954b : 69-72) and (with his named spelled as Abdalla: 1970 : 154-58). Some Egyptian
authors give a short overview of Islamic conflicts law but without indicating its relevance to contemporary Egyptian
conflicts law: cAbd al-Rahman (1969: 44-50); Ibrahim (1997: 21-23); Kurd! (1996-97: 103-25); Salama (1996: 188-91).
"•* See for general background information, e.g., Arminjon (1949: 159-72); Fattal (1958); Hamidullah (1945); Khadduri
(1940); MahmassanI (1972); Maraghl (n.y.); Qaradawl (1985); Samdan (1981); Zaydan (1976).

51

are foreign residents or visitors, i.e. the harbs who are allowed temporary entry into the Islamic
territories. With regard to Muslims, Islamic law is a personal law by being applicable regardless
whether the Muslim travels or resides in or outside Islamic territory. With regard to nonMuslims, Islamic law is a territorial law by being applicable to anyone traveling or residing in
Islamic territory, with the exception of matters of personal status and religious affairs; in those
cases Islamic conflicts law adheres to the personality of laws by allowing non-Muslims a relative
legislative and judicial autonomy. This regards the dhimms and, to a similar extent, the
musta'mins.
It would be tempting to compare the musta'min with the modern notion of the
'foreigner' or 'legal alien.' This is only correct if one makes an additional religious qualification: a
musta'min can be compared to a ^non-Muslim foreigner,' because a Muslim, regardless of his
origin or nationality, always receives the same legal treatment as the resident Muslim. A Muslim
foreigner, from an Islamic point of view, is a contradiction in terms.It has been argued that the
concept of conflicts law is unknown to Islamic law because the Muslim and non-Muslim courts
within the Islamic territory each applied their own religious laws (non-Muslim courts only with
regard to personals status law, Muslim courts also in all other domains).169 The legal domains
were therefore separated along religious lines. When a conflicts of law occurred because a
dispute arose between a Muslim and a non-Muslim, Islamic law would always apply by virtue of
the involvement of a Muslim party. Hence, the process of taking into account a 'foreign' law i.e. the law pertaining to the jurisdiction of a court of different religion - was never a matter of
consideration for these courts.
2.1.2 European influences
WITH THE ARRIVAL of European residents in Islamic territories, the system of separate
jurisdictions was extended to them too. Privileges with regard to jurisdiction were granted to
foreigners on a limited scale by Egyptian authorities since the 13th century AD. After the 16th
century, when the foreign merchants settled in the ports of Egypt and became residents on a
more or less permanent basis, these privileges obtained the form of bilateral treaties, known as
the Capitulations. The foreign communities, musta'mirs from an Islamic legal point of view,
acquired a unique status: they administered their own internal affairs and their judicial
autonomy was extended far beyond matters of personal status.170
By the end of the 19th century Egypt embarked on the process of unification of its
divided courts and their respective laws. For the first time national conflicts rules were
formulated, starting with the introduction of the civil code for the 'Mixed Courts' (for disputes
between Egyptians and foreigners, or between foreigners of different nationalities) in 1876 and
ending with the conflicts rules of the Civil Code in 1949 (which was promulgated at the moment
when the abolishment of the Mixed Courts became effective). Although the French Civil Code
was the main source of inspiration during this period, the Egyptian legislature apparently made
elaborate comparative studies of the Italian, Polish and German codes when preparing the
conflicts rules of the Civil Code of 1949.171 The European concepts from which Egyptian conflicts
law originated seem to be the opposite of every concept in Islamic law. While Islamic law
assumes the existence of a single Islamic territory, a single Islamic law and a single Muslim
nation, European law in an early stage recognized the many different territories, each with its
own people and laws.172 It was not unusual for European judges to have to consider another
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law than their own, while his Muslim colleague would apply only Islamic law. With the
disintegration of the Ottoman Empire after 1918 into a multitude of states, each with its own
people and laws, the Islamic concepts of territory and nation finally gave way to a situation
similar to that of Europe.173
Still, in formulating national conflicts rules based on the European model, Egypt tried to
relate to European concepts close to its own. It has for instance been argued that the doctrine
of conflicts law as developed by the Italian Mancini in the late 19th century was of great
influence of Egyptian conflicts law because Mancini's doctrine provided more familiar concepts
to countries with a tradition of personal laws.174 For instance, Mancini was a strong supporter of
the personality of laws, e.g. that a person was entitled to have his national 'private' law applied
irrespective of the forum.175 Egyptian conflicts law adhered to this principle with regard to
matters of personal status, using nationality rather than domicile as connecting factor in
matters of personal status in order to allow the large foreign communities in Egypt to have their
national law applied, even if they had been residing in Egypt all their life.176
2.1.3 Stagnation of Egyptian conflicts law after 1960s
EGYPTIAN CONFLICTS LAW was a dynamic law until the 1960s. Since then the courts have
produced very few cases on conflicts law and the legal doctrine came to a virtual standstill. The
main cause should probably be sought in the expulsion and exodus of the large foreign
community in the late 1950s and the subsequent economical and political isolation of Egypt.
Both factors attributed to the loss of practical relevance of Egyptian conflicts law. The period of
isolation might also account for a lack of academic and legal exchange with countries like
France which was the main source of inspiration for Egyptian legal doctrine. The developments
of European conflicts law since the 1960s, with concepts like conflicts law, party autonomy,
functional allocation, have passed by Egypt almost unobserved.177 From a European legal point
of view, Egypt has consolidated its conflicts rules in a period which now seem to be 'quiescent
years'178 in the evolution of conflicts law.
A reversal of this situation seems to be taking place since the 1980s, which might be
attributed to the 'opening' of Egyptian society and its economy to the outside world. Since then,
Egyptian university libraries have resumed the acquisition of foreign legal literature on conflicts
law and Egyptian authors on conflicts law have become quite prolific, although the content of
their writings is still not much different from that of their colleagues in the 1960s. This fossilized
appearance of Egyptian conflicts law may change once new case law is being produced. On the
other hand, while in matters of conflicts law the Egyptian courts in the 1950s and 1960s issued
many contradictory rulings (see below, under 1.2), the subsequent period of relative calm in
this field has given the legal literature ample time to shape a unified doctrine. Typical of the
period of the 1980s and 1990s is that the legal literature has become more unanimous on the
Islamic character of public policy. I am of the opinion that this phenomenon is a solidification of
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a long-existing prevalent opinion rather than the result of the social-political trend of 'Islamic
resurgence.' I will return to this issue in the last paragraph.
2.2 Egyptian conflicts law: the role of religion and religious law
2.2.1 Religion as connecting factor
IN ALL MATTERS of marriage, divorce and succession, the conflicts rules of the Civil Code use
as connecting factor the nationality of one (or both) of the parties involved. Domicile is of little
or no relevance.179 Religion becomes of relevance in three instances: when one of the spouses
has the Egyptian nationality (Article 14), when a foreign couple celebrates their marriage in
Egypt (Article 20), or when the applicable rules of the foreign law violate the public policy and
morals of Egypt (Article 28). The first two situations are conflicts rules which need further
clarification in order to get a clearer picture of the role of public policy.
Article 14 stipulates that Egyptian law applies to that marriage, its legal effects and
divorce if one of the spouses had the Egyptian nationality at the time of the conclusion of the
marriage.180 Article 20 stipulates that Egyptian law applies to a (marriage) contract concluded in
Egypt {lex loci actus). In both instances the question rises: which Egyptian law? Because
Egyptian personal status law is a plurality of laws: there is not one personal status code for all
Egyptians, but a separate code for almost every one of the fifteen religious communities within
Egypt.181 All these personal status laws are based on religious sources. The personal status law
for Muslims is the only one which has been promulgated by the Egyptian legislature, the others
by local or foreign religious authorities. This means that, when Articles 14 and 20 apply, one
has to resort to Egyptian internal conflicts law to determine which of the personal status laws is
applicable.182 These rules of internal conflicts law, which are laid down in Law 462 of 1955, use
religion as the only connecting factor. In brief, the Egyptian court will refer to the personal
status law for Muslims when at least one of the spouses is Muslim, or when the non-Muslim
spouses belong to different rites or sects. If, on the other hand, the spouses are non-Muslims
and both belong to the same rite and sect, the Egyptian court will refer to the relevant Egyptian
non-Muslim law.183
These internal conflicts rules may yield surprising results for the foreign spouses
involved. For instance, if a Catholic Frenchman wants to divorce from his Catholic Egyptian wife
with whom he had entered into a civil marriage in France, he will be denied his divorce by the
Egyptian court because Egyptian Catholic law does not allow divorce.184 The rule of Egyptian
internal conflicts law that Islamic law applies in case of difference in religion, rite or sect also
leads to curious results. The marriage between a Catholic Egyptian and a Greek-Orthodox Greek
was considered void by the law of the Greek husband, but valid according to the applicable
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Islamic law.105 And the application of Islamic law also gives the husband the right of unilateral
divorce {talaq), as happened to the Greek-Orthodox Greek who was married to an Coptic
Egyptian woman.186 Catholic Egyptians are not allowed to divorce at all, however, not even
when Islamic law is applicable, which was the reason that a Catholic Egyptian and a Jewish
Italian were refused divorce.187
Occasionally, the lower courts misapplied these conflicts rules. The Cairo Court of First
Instance, for example, on several occasions disregarded the nationality of a foreign couple
(which, according to the conflicts rule, determines the applicable law to their marriage and
divorce), but, based on the religion of the spouses, directly referred to the internal conflicts
rules.188 And sometimes the courts interpreted Article 14 by directly applying the religious law of
the Egyptian spouse without considering the internal conflicts rule which assigns Islamic law as
the applicable law in mixed religious marriages.189 According to the legal doctrine as upheld by
the Court of Cassation, these rulings are indeed misapplications, although the contrary has also
been argued in the legal literature.190
What is of importance to the argument of this chapter is that religion is in fact used as
a connecting factor, but never mentioned as such. On the contrary, both the law and legal
literature are quite explicit in their limitation of connecting factors to the one of nationality. In
other words: theory adheres to the (European) model of conflicts rules based on nationality as
connecting factor, while practice - i.e. case law - largely adheres to the (Islamic) model of
conflicts rules based on religion as connecting factor. It will be demonstrated in the following
that the latter is introduced into conflicts law by means of public policy serves. Finally, for the
sake of completeness, it should be remarked that parties are not allowed to choose an
applicable law, not even if it is Islamic law, notwithstanding its status as prevailing law in
matters of personal status.191 A prominent Egyptian legal scholar has recently stated that
parties may make a choice for an applicable law from among the plurality of Egyptian laws,192
but so far the Court of Cassation has twice ruled to the contrary.193
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2.2.2 Characterization
ARTICLE 10 STIPULATES that legal concepts in foreign laws (such as domicile, capacity) will be
determined and interpreted by the lex fori (qanün al-qadi), i.e. Egyptian law. This interpretation
of foreign law is called characterization {qualification in French, takyif'm Arabic). But given the
plurality of personal status laws in Egypt, according to which of these laws should
characterization take place? The majority view holds that this should always be Islamic law in
its capacity as the prevailing law in matters of personal status.194 Dissenting opinions argue that
the Egyptian personal status law which is indicated as applicable law by internal conflicts law
should serve as a basis for characterization,195 or that non-Muslim laws can only be used as a
source for characterization with regard to legal concepts which are unknown in Islamic law,196
or that characterization of foreign non-Muslim marriages should be based on a comparison with
other, similar, foreign laws.197
The matter of characterization leads to another complication. All Egyptian personal
status laws are religious laws and as such use legal concepts which may be very different from
those used in civil laws. This creates a problem in interpreting the conflicts rules of the Egyptian
Civil Code itself, which are based on civil law terminology. An example is Article 12, which
stipulates that the law of both spouses applies to the 'substantive conditions' of the marriage.
As one Egyptian scholar has analyzed in depth, Islamic law knows an elaborate set of conditions
of marriage but they are almost impossible to match with those used in civil laws.198 Another
example is the interpretation of the term 'financial effects' in Article 13, which is unknown in
Islamic law and therefore generally assumed to mean personal as well as financial effects.199
Both issues will be further discussed below, in the third paragraph.
3. Theoretical Framework of Egyptian Public Policy
IN ORDER TO come to a proper comparison of Egyptian and European concepts of public
policy, a short outline of the general principles of both concepts will be presented in this
paragraph. This juxtaposition will already show some of the main differences, and will help to
understand the survey of Egyptian case law in the next paragraph.
3.1 Introduction
ANY LEGAL SYSTEM allowing for a conflict of laws, i.e. allowing for the application of foreign
laws by its national courts, will also retain the power to refuse to enforce or recognize rights
acquired under foreign law. This refusal is based on grounds of public policy, which comprises
the fundamental principles of the national legal order. There may be other legal routes to
escape the application of foreign law or recognition or enforcement of foreign judgements, but
'as contrasted with these other routes public policy may be seen as having the disadvantageous
merit of being blatantly frank and obvious.'200
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The term public policy in conflicts law in its present technical-legal meaning was first
used by European jurists in the middle of the 19th century. By the end of the 19th century, it
was introduced in several national codes (for instance, the Civil Codes of Italy in 1865, Spain in
1888, Germany in 1896). By the 1930s, civil codes all over the world had adopted the term.
What constitutes a violation of the legal order is left to the courts. Public policy is therefore only
invoked on an ad hoc basis and, consequently, is a notion which is hard to define. While the
use of the term public policy had become almost universal, its interpretation and justification
may differ considerably from one country to another. This is not the place to discuss these
differences, but there is the matter of terminology to be borne in mind when reading this
chapter. Although written in English and therefore implicitly adhering to a common law
vocabulary, it must be emphasized that the subject-matter of this chapter is based on a civil law
terminology. This shows in the term public policy, which is a common law term denoting a
sense of justice and decency,201 and which is different from the civil law term ordre public
which is invoked Tor moral, philosophical and political reasons, in the large sense of the
word.'202 Public policy in common law has assumed far less prominence than the corresponding
doctrine in civil law countries, and is therefore not the object of a general legal doctrine as is
the case in most civil law countries.203 In the following, the term public policy will be used albeit
in the meaning of civil law doctrine.
Public policy has developed considerably since the 19th century, but for the purpose of
this chapter it is useful to return to its original definitions. Generally speaking, public policy was
considered in two functions. When national rules are deemed to be of such importance that
they are to be applied regardless of the operation conflicts rules, these overriding rules of
national law are said to be 'positive' public policy. Public policy is thus treated as an
autonomous connecting factor, like domicile, nationality and place of action. This doctrine,
advocated by the aforementioned Mancini in the 19th century, has been abandoned and
replaced by more qualified and refined concepts. The Egyptian doctrine of public policy also
does not refer to this particular 'positive' function, but it will be of relevance when we come to
the comparative description of Egyptian public policy.
The function by which public policy is better known, also in Egyptian doctrine, is its
'negative' role. When a conflicts rule has designated a foreign rule as applicable law to the case,
the court may decide not to apply this rule when it constitutes a violation of the national public
policy. European legal literature is unanimous in its opinion that applying public policy is a
corrective device of the last resort, not to be applied too easily since it constitutes a deviation
from what has been stipulated by the domestic conflicts rules. The court should only reject a
foreign law after scrutiny of the law and examination of the actual circumstances of the case.
Negative public policy has in this respect evolved considerably.
While the result of both positive and negative public policy is the same - domestic law
or concepts are applied in lieu of foreign rules - the essential difference lies in their principle
and operation. Negative public policy is the exception to the rule that a foreign law is applicable
once it has been assigned by conflicts law: its application should only be denied after due
examination of the possible harm its results could cause to the forum's society. Positive public
policy, on the other hand, does not object to the foreign law perse, but has a priori determined
the obligatory adherence to domestic law. The mechanisms of conflicts law, as well as the
scrutiny of foreign laws, are of no relevance.
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3.2 General definitions in Egyptian law
AS WITH CONFLICTS law, Egyptian legal doctrine is indebted to European law with regard to
public policy. But in matters of personal status, Egyptian public policy acquires a distinct Islamic
character. This is not surprising, given the fact that Islamic law is considered to be the
prevailing law in Egypt when it comes to personal status. What is surprising, however, is the
omission in the Egyptian legal doctrine to integrate this prominent role of Islamic law into the
framework of conflicts law and public policy. For reasons that will be discussed later, the
Egyptian legal literature sticks - in a quite dogmatic manner - to the civil law concepts. This
approach greatly contributes to the puzzling and almost enigmatic forms that Egyptian public
policy takes in matters of personal status. Before studying this in more detail, the general
definition of Egyptian public policy as advanced by legislation, case law and legal literature will
be examined.
Article 28, the last of the conflicts rules of the Civil Code, reads: 'The application of
rules of a foreign law, as stipulated in the previous articles, is not allowed if these rules are in
contradiction with public policy and morals {al-nizam al-camm wa al-adab) in Egypt.'204 The law
itself does not offer any further explanation for the exact meaning of the terms 'public policy'
and 'morals.'205 In congruity with European legal doctrine, Egyptian doctrine holds that one of
the main characteristics of public policy is its flexibility. It changes with time and place, meaning
that public policy in France will be different from Egypt, and public policy in Egypt in 1949 will
be different from the one in 2001. In the words of the Explanatory Memorandum:206
'It should be noticed that the notion of public policy is very flexible {manna). (...) It is
not possible to reject the notion of public policy without also rejecting what is
consolidated and established by tradition. It is considered necessary that a place is
singled out in the texts of the law for this notion [of public policy], to leave an
important outlet through which the social and moral tendencies (tayarat ijtimtfiyya wa
akhlaqiyya) can find a way into the legal order in order to insert those components of
modernity and life {canasir al-jidda wa al-hayat) which it [i.e. the legal order] needs.'
The Egyptian Court of Cassation in several of its rulings is more to the point when defining
public policy as 'the social, political, economical or moral basics in a state related to the highest
(or: essential) interest (mas/aha culya, or: masalih jawhariyya) of society'207 or as 'the essence
{kiyan) of the nation.'208 In the legal literature reference is generally made either to this Court
ruling, or to the similar definition presented by the main drafter of the Civil Code, cAbd al-Raziq
al-Sanhürï:
'The legal principles which are considered to pertain to public policy are those principles
that aim at realizing the public interest, from a political, social as well as economic
perspective, which [principles] are related to the highest order of society, and
supersede the interests of individuals.'209
As in civil law doctrine, the use and interpretation of Egyptian public policy is reserved
exclusively for the judiciary. It is the court who must assess 'the social and moral tendencies' of
society at a given time and place. The notion of public policy is by its very nature so vague that
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it runs the risk of being misused. The Explanatory Memorandum warned against too personal
interpretations:
The judge should be cautious not to hold his private opinions on social justice to be the general
tendency of public policy and morals. He is obliged to apply the general opinion {madhhab
c
amm) to which society in its entirety adheres, and not a private individual opinion.'210
In several rulings, the Court of Cassation gave guidelines on how far the concept of
public policy may be stretched. When a lower court found an agreement by a foreign company
in conflict with Egyptian labor law and consequently ruled it to be in violation of public policy,
the Court of Cassation intervened. It warned that public policy should not become a tool in the
hands of chauvinist lawyers who might have a preference for their national law 'only because it
is deemed more useful.'211 Public policy as meant in Article 28 of the Civil Code, the Court
explained, should not be related to mere differences between Egyptian and 'foreign values,
religious doctrines or politics,' but to those rules 'which the Egyptian legislature considers to be
applicable to foreigners and nationals equally.' Even a conflict with Egypt's mandatory rules is
not automatically the same as a violation of public policy, because, in the words of the Court,
such contradiction does not necessarily mean that the being or essence of Egyptian society is
violated.212
3.3 Egyptian public policy in matters of personal status
THE CONCEPT OF public policy as discussed above is very similar to the one in civil law
doctrines. The issues on which the Court of Cassation based its rulings, however, are all related
to civil matters. Egyptian public policy acquires completely different properties when it deals
with matters of personal status. Not 'higher interests of society' are the concern of public policy,
but the 'protection of the rights of the Muslim' {himayat huquq al-muslirri)}n This use of public
policy has two consequences which set it apart from its counterpart in Europe. First, as will be
shown in the next paragraph, it aims at preserving not general principles, but substantive rules
of Islamic law. The imposition of these rules as a matter of public policy without further scrutiny
of the foreign rules they substitute is reminiscent of public policy in its positive sense. Secondly,
it introduces religion as a connecting factor in Egyptian conflicts law. Or to be more specific: not
religion as such is the connecting factor, but the religion of Islam, because this particular use of
public policy looks after the interest of Muslims only. From the case law it appears that (the
Islamic) religion as a connecting factor only became a general rule of public policy during the
1950s.214
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3.3.1 'Islamic'and 'general'public policy
DEFINING PUBLIC POLICY as a means to safeguard the 'rights of Muslims' contradicts the Court
of Cassation's definition mentioned earlier of safeguarding the interests of the entire nation. In
matters of personal status law, however, there is the problem of plurality of religious codes.
Which of the many - often contradictory - principles of these codes should serve as public policy
when dealing with foreign laws? The options are then to either construct a neutral and national
public policy, or to select the principles of one of these codes as the national public policy.
Egyptian conflicts law has made a choice for the latter: Islamic law is the source of public policy
because it is the prevailing law in matters of personal status as well as the law of the large
majority of Egyptians.215 The choice was half-hearted, however, because public policy is being
applied only to foreign laws when the foreigner involved is Muslim. The very same foreign rules
will not be considered a violation of the same public policy when the person involved is a nonMuslim foreigner. Only very few issues are considered to constitute a violation of Egyptian
public policy irrespective of the religion of the person involved, such as legal impediments
based on race or color. In order to make the distinction between these two scopes of Egyptian
public policy I suggest to refer to 'Islamic' public policy when it pertains to Muslim foreigners
only, and 'general' public policy when it pertains to all foreigners, Muslim as well as non-Muslim.
3.3.2 Islamic public policy and 'Islamic law'
IN THE EGYPTIAN legal literature and case law it is commonly said that a foreign rule which is
set aside by Islamic public policy will be substituted by 'Islamic law' {al-Sharfa al-is/amiyya).
This is confusing, because there is a difference between Islamic law and its vast corpus of
jurisprudence (fiqh) and those rules of personal status law which have been codified by the
Egyptian legislature during the 20th century.216 These codifications may be considered 'Islamic
law,' but the fact remains that they contain additions or changes which are different or even
contradictory to the doctrines of Islamic law.217 When the courts and legal literature mention
the application of Islamic law in this respect, do they mean Egyptian (codified) personal status
law for Muslims, or Islamic personal status law as contained in the fiqhl Egyptian legal doctrine
does not provide an answer, but, when specifically asked in an interview, two prominent
Egyptian scholars of conflicts law confirmed that Egyptian Muslim personal status law is
meant.218 Most probably, however, 'Islamic law' is preferred for reasons of its metaphysical
authority, as well as for the fact that the rules that constitute Islamic public policy are more
often found in the fiqh than in the Egyptian codified Muslim personal status law. In the
following, I will refer with the term Islamic law to both Egyptian (codified) personal status law
for Muslims and the additional rules as contained in the fiqh.
Now that the range of 'Islamic law' in Egyptian public policy is clarified, we need to
examine which rules of Islamic law constitute this public policy. A comprehensive survey of
these rules will be presented in the next paragraph. Suffices it here to give a general definition
of these rules. Islamic public policy, in short, comprises those rules which are considered
essential rules of Islamic law. This essential character is not so much related to content but to
the source of the rule. Essential are the rules which are based on 'irrefutable texts' (nusus
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qatfa), signifying those Islamic religious-legal texts which have undeniable authority.219 Prime
example is the Quran: the legal rules which are mentioned in this sacred text (such as
polygamy, unilateral divorce, inheritance shares) are essential and irrefutable rules of Islamic
law par excellence. It is for that reason that these rules are considered inalienable rights for
Muslims that may not be waived or altered.220 Also, the indisputability of the source of these
rules presupposes an equal strong conviction of the believer regarding the correctness of the
content of this rule. The closer the rule is to its divine source, the more the rule is considered
right and just. In the words of the Court of Cassation when it ruled that Islamic inheritance law
pertains to public policy:
'Rules of [Egyptian] inheritance law are derived from irrefutable texts of Sharica law,
which are [...] considered to pertain to public policy in Egypt due to their strong link to
the legal and social order which is deeply rooted in the conscience of society {damïr aljamtfa) insofar that general feelings would be hurt {ya0adhdha al-shifür al-camm)
if it were not adhered to.'221
The foregoing has the following practical implications. First, Islamic public policy does not set
the entire foreign law aside, but only those foreign rules which are deemed a violation of
essential rules of Islamic law will be substituted by the rules of Islamic law.222 For instance,
when the wife of a Greek couple converted to Islam and demanded divorce from her husband,
the Court of Cassation applied Islamic law to the divorce but Greek law to the custody {hadana)
of the children.223 Also, for the sake of clarity, it should be pointed out that, in addition to the
application of Islamic law to Muslims by virtue of public policy, Islamic law may also apply to a
foreign non-MusWm. But this is a matter of internal conflicts law rather than public policy. This is
the case when the non-Muslim foreigner is married to a Muslim Egyptian and both spouses
belong to a different religion, rite or sect (see above, paragraph 2.2). And in case of
inheritance, the Egyptian (Islamic) law of succession applies to all Egyptians, regardless of their
religion, and therefore also to the non-Muslim foreigner when he is heir to the inheritance of a
deceased non-Muslim Egyptian, or when the property of the deceased non-Muslim foreigner is
located in Egypt (see below, paragraph 4.5).

4. Cases of Public Policy
IN THIS PARAGRAPH, a survey will be presented of all the issues related to public policy in
Egyptian conflicts law regarding personal status. For this purpose, the case law of the Court of
Cassation since the Civil Code has come into effect in 1949 has been examined, as well as most
Egyptian legal literature and the case law of the lower courts insofar as referred to by the
literature. In the following paragraphs the picture will emerge of what is considered essential to
the legal order of Egyptian personal status law, and, consequently, what are considered
essential rules of Islamic law. It should be noted that the issues discussed in this paragraph are
not comprehensive since they deal only with cases that have been brought before the court.
Future court cases may very well provide additional material or amend existing views. Also,
some issues have not been dealt with in court, but are mentioned in the legal literature.
Moreover, some rules are unanimously referred to as public policy, while other rules appear to
be minority's opinion.
Both the courts and the legal scholars refer to public policy without further
specifications like 'positive' or 'negative' or otherwise, and in several instances Western legal
doctrine would deem the term public policy not even applicable. In the following cases I will use

'19 Court of Cassation, No.17, Year 32, 27 May 1964; No.10, Year 48, 20 June 1979; No.85, Year 63, 2 January 1997.
See also: cAbd Allah (1969: 340).
m
See, e.g., RifaT (1997-98: 14); Sanhürï (1964: 410).
" ' See rulings in note 219.
"' The startled observation of Linant de Bellefonds (1960: 831) that public policy has the effect of substituting the
national law of a foreign convert entirely by Islamic law is therefore not correct.
m
Court of Cassation, No.76, Year 53, 27 January 1987
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the word 'public policy' without further qualification, in imitation of the Egyptian literature and
case law, and will leave further discussion on the meaning of this term to paragraph 4 below.
4.1 Validity of marriage
ACCORDING TO THE Egyptian conflicts rules of the Civil Code, the lex loci celebrationis applies
to the formal conditions of the marriage (Article 20), while both the national laws of the
spouses apply to the substantive conditions for the validity of the marriage (Article 12). The
terms substantive and formal conditions are taken from the civil law tradition, and, as
mentioned before, cause the Egyptian legal scholars considerable difficulty to interpret since the
source of characterization - Islamic law - does not use these two conditions. The legal literature
unanimously agrees, however, that most issues of public policy relate to the substantive
conditions of a marriage.
4.1.1 Marriage of Muslim woman with non-Muslim man
THE MARRIAGE OF a Muslim woman with a non-Muslim man will constitute a violation of
Egyptian public policy. This marriage impediment is not codified in Egyptian law, but is adhered
to as a rule of Islamic law which considers such marriage prohibited {haram) and void, as
mentioned in the Quran.224
The marriage between a Muslim woman and a non-Muslim man being an infringement
of public policy has been upheld in several rulings of the Court of Cassation dealing with mixed
religious marriages of Egyptian nationals.225 The case law of lower courts226 as well as the legal
literature227 unanimously agree that this marriage impediment also applies if both spouses have
a foreign nationality, with a marriage validly concluded abroad, and Egyptian conflicts law
deeming foreign law applicable to that marriage. Whether the woman was already Muslim when
she got married, or converted to Islam during her marriage makes no difference (see for
conversion below, 3.6). Some authors even argue that the nationality obtained by a Muslim
woman through her marriage with a non-Muslim man should not be recognized by the Egyptian
courts.228
When one of the spouses is Egyptian, several authors have argued, not public policy
but the internal law prohibits such marriage. They advance a legal-technical approach: the
conflicts rule of Article 14 stipulates that Egyptian law is applicable to that marriage, and
Islamic law as Egyptian prevailing law in matters of personal status declares such marriage null
and void. 229 According to this opinion, the nullity of a mixed marriage consequently is not of
public policy but of internal law. I have argued in Chapter 1 that even within Egyptian internal
law the nullity of such mixed marriages is a matter of public policy.
When discussing this issue, the Egyptian legal literature usually sidesteps to the reverse
case of the Islamic marriage impediment mentioned above: a Muslim man may marry a nonMuslim woman. In the legal literature it is said that, if a foreign law were to prohibitth\s latter
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marriage, then Egyptian public policy would also interfere but this time to declare the foreign
impediment null and void and the marriage valid.230
4.1.2 Polygamy
THE POLYGAMOUS MARRIAGE (or more exact: the polygynous marriage, because it is the
Muslim man who has the exclusive right to marry up to four wives simultaneously) is
unanimously referred to by the legal literature as a rule endorsed by Egyptian public policy in
marriages involving foreign Muslim husbands.231 A foreign law prohibiting a Muslim man to
conclude a valid second (or third or fourth) marriage will be deemed in violation of Egyptian
public policy, and the Egyptian court will allow a male Muslim foreigner to enter into a
polygamous marriage, regardless of any impediments to that extent in his national law.232 The
reason for the public policy nature of the polygamous marriage must be sought in its explicit
permission by the Quran.233 This also has its reverse effect: any waiver or amendment of this
right by a Muslim man or any third party will be void by being a violation of public policy.234
4.1.3 Other substantive conditions
THE STATUS OF some substantive conditions is unclear, such as the marriage impediments of
the waiting period of the wife {cidda) after divorce or decease of her husband, and the relatives
with whom marriage is not allowed {maharim). Do these impediments apply to foreigners at all,
and if so, to all foreigners or only to Muslims? There is no case law on this matter. Although
both marriage impediments are mentioned in the Quran,235 one may deduct from the few
references in the legal literature that the cidda applies to Muslim foreigners only, and the
forbidden relations to all foreigners regardless of their religion.236
A similar ambiguity surrounds the bridal gift (mahr) which the Muslim groom has to pay
to the bride as part of the marriage contract. It is a condition for the validity of the marriage
contract, imposed by the Quran itself.237 Again there is no case law available and the legal
literature only occasionally refers to this obligation, but never in terms of public policy.238 Being
a Quranic as well as substantive condition might point to the conclusion that obligation indeed
pertains to Islamic public policy. One the other hand, the omission of such reference in the legal
literature might also be taken as a sign to the contrary.
4.1.4 Consent and witnesses: public policy?
ALTHOUGH NOT ENDORSED by the Quran, Islamic law stipulates mutual consent (taradi)
between bride and groom and the presence of two male Muslim witnesses {shahada) as the
230
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two constitutive conditions to conclude a valid marriage.239 The legal literature considers mutual
consent to be a substantive condition (i.e. the national laws of both spouses are applicable Article 12), while a majority is of the opinion that the presence of witnesses is a formal
condition (i.e. the lex loci celebrationis applies - Article 20).240 It is unclear, however, whether
these conditions pertain to public policy. There is no case law on this subject and the Egyptian
legal literature answers affirmative only with regard to Egyptian Muslims who marry abroad. To
my knowledge, only four authors confirmed that these two conditions apply also to the
marriages of Muslim foreigners which have been validly celebrated in their own country.241 If
the public policy rules for Egyptian Muslims apply equally to Muslim foreigners, the following
observations can be made. The religiousness of the marriage ceremony of Muslim foreigners is
of no importance: a civil marriage can easily be recognized because it always requires mutual
consent as well as the presence of witnesses (provided they are male and Muslim).242 A church
marriage, on the other hand, even in the presence of Muslim witnesses will not be recognized
because it is the religious authority that actually concludes the marriage.243 If the foreign
country does not have an institution like a civil marriage, the Muslim abroad can resort to the
so-called Premarriage, which requires only the fulfillment of these two conditions.244
4.2 Mutual obligations of spouses
THE CONFLICTS RULE of Article 13/1 stipulates that the national law of the husband governs
the 'financial' effects of the marriage. As observed above, the legal literature has interpreted
this chapter to the extent that'financial effects' comprises both the personal effects (i.e. mutual
rights and obligation between spouses) and the matrimonial property effects.
According to Islamic law, the wife's obligation of obedience (tifa) towards her husband
is probably the most essential of her marital obligations.245 In Egyptian Muslim personal status
law it implies among others that the husband has the right to prevent his wife to leave the
house or to work, except under certain conditions (such as the social standing of the woman) or
when the reasons for leaving the house need no permission from the husband (such as visiting
the mosque or relatives).246 The wife is not held to her duty of obedience if the husband does
not fulfill his reciprocal marital obligation of maintaining his wife during their marriage, meaning
all financial obligations related to marriage (nafaqa).2*7 Egyptian Muslim personal status law
mentions in a non-limited way food, housing, clothing and medical expenses 248
Are these rights so essential to Egypt's legal order that they pertain to public policy?
They do indeed pertain to Egypt's internal public policy in the sense that these rights cannot be
waived or amended,249 but it is not clear whether this public policy also extends to foreigners in
general or Muslim foreigners in particular. Except for the husband's obligation of
maintenance,250 these issues have not arisen in case law and are hardly discussed in the legal
literature. Given the fact that these obligations are stipulated by the Quran, it may be argued
23S
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that they are at least incumbent on Muslim foreigners. On the other hand, a prominent scholar
has asserted that both obligations do indeed pertain to public policy but he does not make the
specific provision that this public policy applies to Muslims only, implying that all foreigners,
regardless of their religion, are subjected to this rule.251 This could be justified with the fact that
these mutual obligations are not typical for Islamic law but feature in many other laws,
including most Egyptian personal status laws for non-Muslims.
4.3 Children
4.3.1 Illegitimate

children

IN EGYPT, CHILDREN born out of wedlock (zina) or out of voidable marriages cannot be
acknowledged by the biological father. This is a rule of Islamic law and as such considered to
be a rule of public policy by both the Court of Cassation and the legal literature.252 The draft law
of the Civil Code contained a conflict rule regarding filiation (banüwa) out of wedlock (called
'natural filiation'), but this was not taken over by the final version of the Civil Code.253 The
question therefore arises whether this should be interpreted as a refusal to accept foreign
'natural filiations.' The Court ruled that a foreign judgement establishing parentage will be
recognized in Egypt under certain conditions, one of them being that 'it should not violate
Egyptian public policy, bearing in mind that Islamic law considers the illegitimate child excluded
from inheritance and parentage.'254 The wording of this ruling appears to limit this rule of public
policy to Muslim foreigners.255 The opinion that this rule of public policy applies to all foreigners,
regardless of their religion, appears to be a minority view.256
4.3.2 Adoption
ADOPTION (TABANNT) IS forbidden in Islamic law. For that reason it is assumed that it is also
not allowed under Egyptian law, which does not contain any rules on the subject. Egyptian law
does provide, however, conflict rules regarding adoption, albeit not in the Civil Code but in the
Code of Procedure (Articles 911-918). According to these rules, adoption is permitted when the
laws of both the adopter and the adoptee allow adoption.257 This leads some scholars to
conclude that foreign laws allowing adoption are not contradicting Egyptian public policy if they
fulfill this condition,258 while others argue that adoption is always a violation of public policy if it
involves a Muslim.259 The latter opinion might be assumed to be the prevalent one given the
fact that adoption is in so many words prohibited by the Quran itself.260
4.4 Divorce
ACCORDING TO THE conflicts rule of Article 13/2, the national law of the husband governs
dissolution of the marriage and its effects, being by unilateral divorce {talaq), judicial divorce
(tat/iq) or corporal separation (infisal). In Islamic law, the husband and wife have different
rights of divorce, and public policy treats them differently as well.
251
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4.4.1 Divorce by the husband
ISLAMIC LAW GRANTS the Muslim husband the right of unilateral divorce, which means that he
may divorce his wife at will, without the intervention of third parties or a judicial institution. 261
According to the legal literature, the unilateral divorce is another standard example of (Islamic)
public policy: a Muslim husband will be granted his right of unilateral divorce by the Egyptian
courts, regardless of what his national law stipulates in this respect.262 This rule of Islamic
public policy is also applied by the courts.263 Like polygamy, the right of unilateral divorce can
not be waived or amended.264
4.4.2 Divorce by the wife
THE DIVORCE RIGHTS of the Muslim women are not protected by public policy. A foreign
Muslim woman who has no or very limited possibilities of divorce under her national law, can
not appeal to Egyptian public policy in order to be granted the divorce rights as enjoyed by
Egyptian Muslim women. It must be assumed that the reason lies in the fact that women's
divorce rights are not mentioned in the Quran, but were developed by Muslim legal doctrine.
The only divorce right granted to the woman by virtue of public policy is when she has
converted to Islam and her husband remains non-Muslim. This will be discussed in paragraph
4.6 below. Public policy in that respect is not related to the divorce itself, however, but to the
forbidden marriage between a Muslim woman and a non-Muslim man.
4.4.3 Prohibition of divorce
FOREIGN LAWS WHICH outright deny the right of divorce (as used to be the case, for instance,
in those countries in the times when divorce law was based on Catholic law) are occasionally
mentioned in the Egyptian legal as a violation of Egyptian public policy. Divorce, it is argued, is
an essential freedom of the individual.265 This point of view, however, is in contradiction with
the fact that the prohibition of divorce stipulated in Catholic law has always been upheld by the
Egyptian courts in cases involving Catholic Egyptians.266
4.5 Law of succession
ISLAMIC SUCCESSION LAW is not only considered one of the most outstanding achievements of
Islamic legal science, but is also the part of Islamic law with a particularly strong religious
significance, mainly for the reason that it is largely based on numerous Quranic provisions. Both
the Egyptian Law of Intestate Succession and Law of Testament are directly derived from
Islamic law, although with some significant amendments.267 Both laws apply to Muslim as well
as non-Muslim Egyptians, which is an exception to the rule of non-Muslim legal autonomy in the
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field of personal status law.2 With regard to foreigners, the conflicts rule of Article 17
stipulates the application of the national law of the deceased or the testator.
4.5.1 Intestate succession
IF ONE WERE to take the rulings of the Court of Cassation literally, Islamic intestate succession
law should be considered a public policy law in its entirety, excluding any other law:
The rules of [Egyptian] succession law are derived from irrefutable texts (nusüs qatfa) in
Sharica law, which, as a right of Muslims, are considered to pertain to public policy in Egypt,
and application of the rules of another law are therefore not possible if they contradict this
law.' 269
However, this ruling needs some interpretation. First, which 'other law' will be excluded
from application by public policy? The mentioned case law of the Court of Cassation usually
refers to the full exclusion of the inheritance laws of the non-Muslim Egyptian communities. In
addition, in the Egyptian legal literature the operation of this public policy is limited to the
national law of a foreigner who is Muslim270 - implying that public policy does not apply to that
very same law when the foreigner involved is not Muslim.
Then there is the matter of what the effect of public policy will be to the national law of
the Muslim foreigner. Although the Court implies in its rulings that his entire national law will be
substituted by (Egyptian) Islamic succession law, it is generally assumed that the public policy
character only refers to certain rules of this law.271 There is general consensus in the legal
literature on at least four rules which have a public policy character: a) the share of the woman
is half of her brother's, b) the order of precedence of the relatives assigned as heirs by the
Quran, c) the size of each of the shares allotted by the Quran, and d) the prohibition of
intestate succession between a Muslim and non-Muslim.272 Hence, the foreign law which allots
the female heir a share equal to her brother's, or excludes the spouse, or allots the heirs shares
which are different in size than stipulated by Islamic law, will be considered a violation of public
polic, but only when the case involves a Muslim. Consequently, not the entire foreign law, but
only that specific rule will be replaced by the relevant rule of Islamic law. With regard to the
Islamic prohibition of intestate succession between Muslims and non-Muslims, the consequence
of this public policy rule is the exclusion of the heir - whether Muslim or non-Muslim - and the
full application of the law of the deceased (whether Egyptian or foreign).273
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4.5.2 Testamentary succession
ACCORDING TO ISLAMIC law, the will {wasfya) is the sole possibility for Muslims and nonMuslims to succeed to each other's properties. The only limitation is that the testator may not
bequeath more than one third of his property. The remaining two thirds (or more, of course)
are to be divided according to the rules of intestate succession law.
As with intestate succession, public policy pertains to Muslims only. However, testamentary
succession does not cause as many problems as intestate succession. For one thing, bequest
between Muslims and non-Muslims is permitted. But the rule that not more than one third can
be bequeathed is considered to be of public policy only when either the testator or the
beneficiaries are Muslim. Non-Muslims may bequeath more than one third of their property,
provided the beneficiaries are also non-Muslims.274
4.6 Changing religion
RELIGION BEING A connecting factor in Egyptian conflicts law has some far reaching
consequences for the individual believer. In matters of personal status, religion is not a private
matter anymore, but determines one's legal status. A non-religious person or a person not
adhering to one of the recognized monotheistic religions will be judged according to Islamic
law. The effect of religion becomes all the more clear in case of conversion. Regardless of a
person's personal convictions for converting to another religion, from a legal perspective it
means that he has passed into the realm of another personal status law. Conversion might
therefore even become a convenient tool to achieve certain legal goals. By converting to Islam,
for instance, the wife renders the marriage with her non-Muslim husband void, which is a much
easier way of divorce than those offered by Christian laws. Conversion to Islam may also be a
way to exclude the next of kin from the inheritance.
4.6.1 Changing from a non-Muslim religion to Islam
THE SCOPE OF Islamic public policy rules is not limited to foreigners who are Muslim, but
includes also foreigners who have recently converted, even when this conversion takes place
during litigation. As a matter of public policy, conversion to Islam renders Islamic law
immediately applicable, regardless of the nationality of the convert.275 For conversion to Islam,
the only requirement is to pronounce the shahada or 'testimony of faith' (There is no god but
God, and Muhammad is His messenger') in the presence of two witnesses.276 The argument
that conversion in Lebanon is only valid when it is registered with the proper authorities was
deemed irrelevant by the Court of Cassation: conversion to Islam, it argued, can as a rule of
public policy not be any different than what Islamic law requires.277
The immediate applicability of Islamic law is based on the principle that a non-Muslim
law should be denied authority over a Muslim, as neatly summarized in the Islamic maxim that
'Islam supersedes and cannot be superseded.'278 It is said that the convert enjoys all the rights
of a Muslim in the field of personal status law.279 However, as mentioned before, conversion to
Islam by a foreigner does not mean that Islamic law is applied in its entirety, but the convert is
only granted those rights of Islamic law which public policy deems inalienable. The example
most commonly used in the legal literature is the right of unilateral divorce (talaq). Both the
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Egyptian legal literature and the court law are unanimous in their opinion that conversion to
Islam by a foreign husband entitles him to the use of talaq by virtue of public policy.280 For the
same reason, the foreign woman who has converted to Islam will be granted judicial divorce
(tatlfq) if her husband is not Muslim, based on the rule that a Muslim woman may not be
married to a non-Muslim man.281 Other examples from case law are the husband of a Christian
British couple who converted to Islam and was consequently obliged under Islamic law to pay
his wife maintenance (nafaqa), but was released from the obligation under his national law to
pay her alimony after he had divorced her because that obligation is not known in Islamic
law.282 Also, based on the public policy nature of both polygamy and conversion to Islam, it
must be assumed that the foreign, non-Muslim man is upon conversion entitled to enter into a
second, polygamous marriage.283
4.6.2 Changing from Islam to a non-Muslim religion
AS IN ISLAMIC law, apostasy from Islam is not allowed in Egypt although this rule is not
codified in Egyptian legislation. While apostasy from Islam is a capital offense in the Islamic
//(7/Hiterature, it is not prohibited in Egypt in the sense that it is punishable. However, apostasy
from Islam has serious repercussions in the field of personal status law: it renders the marriage
of the apostate null and void, prevents him from entering into a (new) marriage - even with a
non-Muslim - and excludes him from inheritance.
In apostasy cases relating to Egyptians, the Court of Cassation considered in a ruling as
far back as 1966 that the prohibition of apostasy from Islam is a rule of the general law,284 but
ruled in 1975 that it pertains to public policy285, and in 1996 argued that it is based on 2 of the
Constitution which stipulates that Islam is the state religion and Islamic law the main source of
legislation.286 However, neither the Court nor the legal literature gives any indication as to
whether the prohibition of apostasy from Islam also has repercussions for Muslim foreigners
who have apostatized and appear before an Egyptian court. This must be assumed to be the
case, however, given the importance of this rule in Islamic law and the scope of public policy as
observed so far.287
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4.6.3 Changing from one non-Muslim sect or rite to another
AS MATTER OF of internal conflicts law, a difference in religion between non-Muslims spouses
renders Islamic law applicable to their marriage and divorce. Here also, converting to another
non-Muslim religion or sect can make all the difference with regard to applicable personal status
law. One of the partners of a Coptic-Orthodox couple may consider becoming a Greek-Orthodox
so that Islamic law may make divorce easier. On the other hand, a Maronite husband of a
Coptic woman may want to convert to his wife's religion in order to avoid Islamic law to be
applicable. All these issues are related to internal conflicts law and are of no relevance for the
issue of public policy, because this conversion is unrelated to Islam. Within the context of
(internal) conflicts law, however, it is definitely relevant for the foreigner married to an
Egyptian, because, as explained before, the religion of the foreigner is taken into account when
determining te applicable Egyptian personal status code.
5. Comparative Analysis of Egyptian Public Policy
IN MATTERS OF personal status, Egyptian conflicts law has two distinctive public policies: one
for Muslim foreigners and one for all foreigners (both Muslim and non-Muslim), which I
suggested to name 'Islamic' and 'general' public policy, respectively. It has become apparent
from the previous paragraphs that these are two public policies relating to separate realms, one
for Muslims, whether foreigners or not, and the other to non-Muslims. Non-Muslim foreigners
are allowed to apply their own rules even when these are a blatant violation of the essential
values and principles of Islamic law. A kind of reciprocal tolerance seems to be the underlying
assumption: we Muslims claim our rights for our people as you non-Muslims may claim yours
for your people. This looks very much like a mitigated application of Islamic conflicts law.
Mitigated, because Islamic law is not entirely applied to Muslim foreigners as used to be the
case until the late 19th century, but only those rules of Islamic law which are deemed of
essential importance. Public policy is the tool which determines these rules. In the following,
the functions of Islamic and general public policy will be further examined.
Interesting in this respect is that a third public policy is lacking, namely that of nonMuslim religious principles. The domestic religious principles of the non-Muslims are not
elevated to the level of public policy. Egyptian public policy is only concerned with Muslims. A
Catholic foreigner will have his national law applied, irrespective of any violation of essential
principles of Islamic orCatholic law.288
5.1 Functions of general public policy
THE EGYPTIAN PUBLIC policy that applies to all foreigners, regardless of their religion, is the
public policy familiar to most civil law doctrines. It has a defensive fnegative') function,
meaning that if Egyptian conflicts rules have designated foreign law to be the applicable law,
this application might be forestalled if the result is harmful or disruptive to the national legal
order. The survey of the previous paragraph has yielded only three rules of Islamic law which
may -1 emphasize the supposition - be considered of 'general' public policy, although Egyptian
legal doctrine is not unanimous regarding their public policy character: the relatives with whom
marriage is not allowed (maharim); the marital obligations of obedience {0a) by the wife and
maintenance (nafaqa) by the husband; the interdiction to acknowledge illegitimate children.
In addition to these rules, reference should also be made to the casual mention in the legal
literature of rules which constitute 'general principles of freedom and equality as adhered to in
Egyptian society'289 and as such constitute a violation of 'general' public policy. The examples
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usually mentioned are discriminatory rules based on color or ethnicity.290 Occasional reference is
made to discrimination based on gender or religion, although the interpretation of what
discrimination means in these two cases is quite different from most Western concepts.291
There is no case law on these issues, and it should be assumed that they serve merely as
textbook examples of public policy, just like - or maybe even copied directly from - the
European legal literature.
5.2 Functions of Islamic public policy
ISLAMIC PUBLIC POLICY does not represent a set of fundamental principles on which the legal
order is based, but rather a number of specific rules. It appears that the common denominator
of these rules is their mention in the Quran, which renders them directives ordained by God
Himself and hence essential rules of Islamic law. The survey of the previous paragraph has
yielded the following public policy rules (the rules which are mentioned only by one or two
authors, or which are disputed otherwise, are put between brackets):
The prohibition of a marriage between a Muslim woman with a non-Muslim man (and
its mirror image rule: allowing for a marriage between a Muslim man and a non-Muslim
woman);
The husband's right of polygamy;
Marriage conditions: a) mutual consent (taradi) between bride and groom and b) the
presence of two male Muslim witnesses {ishhad);
The relatives with whom marriage is not allowed (maharim);
[Prohibition of re-marriage without observing the waiting period {cidda) after divorce or
decease of the husband];
[The bridal gift (mahr)];
[The prohibition of adoption];
The interdiction to acknowledge illegitimate children.;
Unilateral divorce (ta/aq) by the husband;
Certain rules of Islamic intestate law, the most important being: a) the share of the
woman is half of her brother's, b) the order of precedence of the relatives assigned as
heirs by the Quran, c) the size of each of the shares allotted by the Quran;
Intestate succession between a Muslim and non-Muslim;
Bequest of the testator amounting to more than one third of his property;
Conversion to Islam renders Islamic law immediately applicable;
Conversion to Islam becomes effective as of the pronouncement of the shahada;
[The prohibition of apostasy from Islam.]
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These are what I have called the Yules of Islamic public policy.'29 It would be tempting to add
all remaining legal injunctions mentioned in the Quran and complete the corpus of rules on
which Islamic public policy is based. The fact that this has not already been done in the legal
literature calls for caution. On the other and, the legal literature generally asserts that it merely
provides examples, implying that the list could be longer. Of interest, for example, would be the
case of custody regarding foreign Muslim children. Will a foreign judgement which awards the
custody of young minors to the father, or that of older minors to the mother, be considered a
violation of Islamic public policy now that Islamic law has set principal rules to the opposite:
mothers have by law the exclusive custody over younger minor children, and fathers the
exclusive custody over older minors.
5.3 Defining Islamic public policy - a comparative approach
IN THE PREVIOUS paragraphs we have seen that the public policy mentioned in the Egyptian
Civil Code is derived from, and inspired by the - mainly French - legal doctrine of civil law, and
is defined accordingly by the Egyptian legal literature, but in practice operates quite differently
when it comes to matters of personal status. In this paragraph I want to further examine these
differences in order to see whether Egyptian public policy indeed lives a life of its own or is in
some way still connected to its European origin.
Let us take the example of polygamy and assume the case of an English couple in
Egypt, the husband having married a second wife. For the sake of argument we will use two
scenarios: one is that the Englishman marries his second (English) wife in Egypt, the other that
he has married his second (Greek) wife in Greece. What will the Egyptian court do when his
first - English - wife requests the nullity or non-recognition, respectively, of the second marriage
(for example because the man has deceased and she claims to be the sole heir)? In the first
scenario the case is one of conflicts rules: the validity of the second marriage is based on the
national law of both parties involved (Article 12 Civil Code) and English law declares a bigamous
marriage null and void. In the second scenario the case is one of recognition of a foreign legal
act. The court's decision in both cases depends on the religion of the husband: if he is a
Muslim, the court will declare the marriage valid in the first case and recognize it in the second,
both as a matter of public policy. If, on the other hand, the husband is not a Muslim, his second
marriage will not be deemed valid and not recognized, respectively, by virtue of English and
Greek law.
The question is, what kind of public policy are we dealing with? The Egyptian legal
literature spends many pages explaining public policy and its meanings, applications and
functions, but it fails to do so in relation to matters of personal status. The Egyptian legal
literature is unanimous in referring to the mechanism of public policy as an 'exception' or 'safety
valve.' This implies that public policy plays the part of a corrective device which only comes in
to action at the end of the process of conflicts rules. As such it constitutes public policy in its
negative function. Accordingly, the Egyptian court should proceed as follows: a) based on the
conflicts rules, which refer to the nationality of the parties, the applicable law is established; b)
when the applicable law is a foreign law, the court must examine if its rules might conflict with
Egyptian public policy, and c) when the foreigner is a Muslim, the foreign rules violating public
policy are substituted by the relevant essential rules of Islamic law. This is the picture portrayed
by the legal literature. I am of the opinion, however, that this process of applying Egyptian
conflicts law does not correspond to its practice in the Egyptian courts.
In the mentioned case, the court applies a two-track approach, based on a second
connecting factor: religion. When the Englishman in our example is Muslim, the court will
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continue on the track of Islamic public policy rules. When he is not Muslim, the court will
continue on the track of conflicts rules, and apply the law of nationality, as determined by these
conflicts rules. It is only in the second track that public policy operates negatively, but only in its
function of what I have called 'general' public policy. When the parties are Muslim, however, a
whole set of rules (i.e. those considered essential to Islamic law) becomes automatically
applicable. This portrays public policy more in its positive function, since these rules of Islamic
law will be applied, not as an exception, but as a prerogative of the forum. The prerequisites of
negative public policy - the court's scrutiny of the reasons for the prohibition of bigamy in
English and Greek law, and its examination of any possible harm the application of these laws
will do to Egyptian society293 - become obsolete the moment the Englishman's Islamic religion
has been established. Islamic public policy is therefore reminiscent of Mancini's (positive) public
policy: it constitutes a set of rules, the obligatory application of which precedes the conflicts
rules rather than being the exception to it at the end of the procedure.
A few Egyptian scholars have presented an alternative view by defining negative public
policy as denying a foreigner his rights acquired under his national law, and positive public
policy as granting a foreigner a right which might be denied to him under his national law.294
This view is unsatisfactory, however, since Islamic public policy rules are applied directly - I
would even say: blindly - without regard for the difference between acquired and denied rights
under foreign law, nor, for that matter, for the difference between, on the one hand,
recognition of foreign legal acts and awards and, on the other hand, application of foreign law.
This absolute character of Islamic public policy also shows in the lack of consideration for the
existence - or absence - of a link between the foreign issue and the Egyptian forum. Where
European courts may as a matter of 'reduced' public policy recognize a polygamous marriage
which has been validly concluded abroad, while refusing to allow its legal effects to materialize
in their respective countries, Egyptian courts will not make such differentiations. The court in
our example will apply the Islamic public policy rule regardless of the legal status of the second
marriage in Greece, and irrespective whether the parties are residing in Egypt or merely tourists
passing through. The court would rule with the same 'blindness' in the case when not the
Englishman but his first wife were Muslim: this marriage would be deemed invalid, whether as a
matter of non-recognition or of non-applying foreign law, and without consideration for the
validity of the marriage in the country where it was concluded.
As mentioned before, the strong positive nature of Islamic public policy, its appearance as a
set of rules and its operation as an autonomous connecting factor is reminiscent of the
Mancini's doctrine. The crucial difference between the Islamic concept of public policy and
Mancini's concept, however, is the nature of the connecting factor. Where Mancini advocated
nationality as a connecting factor, with its strong territorial bonds, Islamic public policy, on the
other hand, uses religion as a connecting factor which by its nature has no territorial affiliations.
This leads to perhaps the most important characteristic of Islamic public policy: its universality,
albeit limited to Muslims. It does not seek to protect those Islamic values which are an essential
part of the Egyptian society, but rather the (essential) Islamic 'rights' of the Muslims all over the
world. In other words, Islamic public policy does not guard national interests confined to a
national territory, but inalienable interests related to an international religious community.
Applying the Islamic public policy rules is considered to be in the interest, in fact, a right, of
every Muslim.
This evokes a strong parallel with the concept of fundamental rights in Western legal
context. These rights are also considered inalienable and universal, attributes of people because
of their humanity and hence disregarding any national or territorial links. The intervention of
fundamental rights in conflicts law, however, is still a matter of debate in Western legal
doctrine. In France, for instance, there is a reluctance to apply fundamental rights within the
framework of conflicts law, mainly because of legal technicalities related to the use of public
policy.295 Germany, on the other hand, has gone so far as to change its Civil Code in 1986,
cf Lagarde (1994: Bff).
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Article 6 now stipulating that applicable foreign laws may not violate the 'fundamental principles
{Grundsatzen) of German law' as well as 'fundamental rights {'Grundrechterf). This does not
mean, however, that the fundamental rights can be applied directly, as a public policy in its
positive sense. On the contrary, the same conditions as for public policy must be fulfilled, i.e.
the foreign law needs to scrutinized, the circumstances of the case are to be taken into account
as well as the proximity between case and forum (the so-called Inlandsbeziehung).™
This brings us to the conclusion that, while Islamic public policy may be compared to
the Western fundamental rights in terms of nature and characteristics, the latter does not have
the force of direct and 'blind' intervention as Islamic public policy has. In the latter case, the
rules are considered to be relevant in themselves, devoid of any need for adaptation to
circumstances or people, which is logical if one considers that these rules are 'rights of God,'
meaning that they have no relation to any country or international treaty. These rules are not
flexible (although any Egyptian textbook on public policy will emphasize that they are), but by
their very nature unchangeable. God's rights granted to mankind are not to change with time
and place, but to remain eternally as a divine right.297 To give this public policy the attributive
'Islamic' is therefore justified in more than one respect.
5.4 The silence surrounding Islamic public policy
THE MOST PUZZLING aspect of Islamic public policy, I find, is that it is completely ignored by
both the Egyptian conflicts law and legal literature. The dichotomy between 'Islamic' and
'general' public policy is never a matter of discussion, even though these two concepts are
entirely different in scope, nature and procedure.298 The Egyptian legal literature's approach to
Islamic public policy is enigmatic, to say the least. For instance, while the connecting factors
like nationality or domicile receive abundant attention, (Islamic) religion as connecting factor is
never mentioned. The changing nature of public policy is always emphasized, but no reference
is made to the inflexibility of Islamic public policy. Also, when the history of conflict rules and
public policy is told, it is always the European history, and hardly ever that of Islamic law.
Although there is unanimity when it comes to the application of Islamic public policy rules, the
fact that these create a conflicts law which is distinctly different from that codified by Egyptian
is no reason for elaboration or explanation, let alone for recognition of a separate system of
conflicts law when it comes to personal status. One is led to believe from the casual way the
rules of Islamic public policy are mentioned that they are so self-evident that one does not need
to waste many words on it. This is not in line with the character nature of the Egyptian legal
scholarship with its tradition of thoroughness and verbosity.
What explains this attitude? It is not a matter of discomfort with regard to Islamic law,
because it is obvious from the literature that the Egyptian scholars are very proud of that legal
heritage. Most probably the cause lies within the Egyptian legal tradition of private international
law itself. This scholarship has in the past century been entirely based on European law. As has
been observed so far, the Islamic system of conflicts law is quite alien to the European system.
It appears that Egypt's dogmatic legal tradition lacks the leverage to incorporate Islamic
conflicts law and attribute it the position which it already has in practice.
A similar pressing question is why the legislature which is usually so meticulous in its
work has so far not bothered to undertake any action. In the field of personal status, Islamic
public policy has such far-reaching consequences that one may wonder whether it is justified to
leave it buried away under the (European) civil law notion of public policy. This holds also for
the case of religion as connecting factor. It would be much more clear and straight forward if
an additional conflicts rule was inserted in the Civil Code stipulating that essential rules Islamic
law would apply to any Muslim, regardless of his or her nationality. Nor the legislature, nor the
legal literature has ever considered this option. An exception is mentioned by Riad and Sadek
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when they quote with approval an anonymous author who has written: 'Why would we
preserve the Egyptian system of conflicts law? Wouldn't it be better to replace it with a single
and simpler rule which stipulates that the Muslim foreigner is subjected to Islamic law and the
non-Muslim foreigner to his national law?'299 Although this is a bit exaggerated - we have seen
that only some, essential, rules of Islamic law apply to the Muslim foreigner - it reflects the
awkwardness of Egyptian conflicts law in matters of personal status.
6. Conclusion
WITH REGARD TO matters of personal status, Egyptian conflicts rules use two connecting
factors: nationality and religion. Nationality is a connecting factor typical of European conflicts
law which has been incorporated in the Egyptian Civil Code. Religion as connecting factor
originates from Islamic conflicts law which from a legalistic point of view is not part of
contemporary Egyptian conflicts law, but is nevertheless introduced by virtue of the public
policy exception of Article 28 of the Civil Code.
Public policy in Egyptian conflicts rules regarding personal status consists of two kinds:
a 'general' and an 'Islamic' public policy. The general public policy is very much like its
European origin. The Islamic public policy, however, is distinctively different. First, it does not
aim at protecting national interests or values, but at the rights of the global community of
Muslims. When a foreign Muslim is denied by his national law the rights which he would enjoy
under Islamic law, this will be considered a violation of Egyptian public policy and the foreign
law will be substituted by Islamic law.
Second, the rules which Islamic public policy aims to safeguard are not all rules of
Islamic law but only its essential rules. A survey of the cases where Islamic public policy was
applicable shows that the rules involved were mostly directly based on the Quran. These Godgiven rules are by their very nature considered to be immutable. This is in contrast with the
European concept of public policy, which is considered to be changing with time and place, in
accordance with the needs of society.
Non-Muslim foreigners are hardly touched by this public policy, meaning that rules of
foreign laws which are contradictory to Islamic law will nevertheless be applied if the foreigner
involved is not Muslim. This separation of legal spheres is a typical feature of Islamic conflicts
law: Islamic personal status law will be applied to those who are under the religious rather than
territorial jurisdiction of Islam, i.e. the Muslims, regardless of their nationality or place of
residence.
Considering these characteristics it may be concluded that Islamic public policy has a
strong positive character, comparable to the public policy as advocated by Mancini. As such it is
a misleading term because it has nothing to do with public policy as generally adhered to by
Egyptian legal doctrine. Islamic public policy is not so much the often quoted 'safety valve'
which prevents unwanted consequences from foreign laws to affect the national order, but
rather a valve through which Islamic conflicts law is introduced.
Finally, the negligence of the otherwise meticulous and conscientious Egyptian legal
doctrine in this matter is conspicuous. That religion is a more important connecting factor than
nationality in matters of personal status is not mentioned by the law or the legal literature. This
puzzling and sometimes even spurious attitude towards Islamic public policy might be explained
with the consideration that Islamic conflicts law as practiced by the courts does not fit into the
European legal doctrine practiced by the legal scholars.
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Chapter 3
Regulating Tolerance: Protecting Egypt's Minorities
1. Introduction

T

hroughout Islamic history, non-Muslim communities under Muslim sovereignty have
been granted a degree of autonomy to administer their own religious and family law
affairs. The subsequent situation of separate courts and laws for Muslims and nonMuslims, the legal system of a 'plurality of religious family laws',300 has been
maintained in contemporary Egypt, albeit in an adapted form. In this research, I examine the
status of non-Muslim communities within the framework of Egyptian plurality of religious family
laws in the second half of the twentieth century by addressing the preliminary question of this
book: have there been any changes in the legal status of the individual Egyptian in the course
of the twentieth century, and can these changes be attributed to European influences? While
Egypt's religious family laws, like most - if not all - contemporary Egyptian laws, have been
influenced by European legal thought in both substance and doctrine, I will argue that Egypt's
system of plurality of religious laws has remained, in essence, truthful to its Islamic legal roots.
This especially shows in the treatment of the individual: even though the introduction of
conceptions such as citizenship might have given rise to an individualisation of the Egyptian
legal subject, in matters of family law, the individual Egyptian is still considered to be a member
of a collective, that is his or her religious community. In this study, I discuss some elements of
this collective approach. First of all, the legal structure of the Egyptian plurality of religious laws
upholds that the applicable family law is determined by one's religion. Changing religion is equal
to becoming a member of another community, including its family law. More important,
however, is that the Egyptian non-Muslim communities are, indeed, treated as collectives when
it comes to family law. This appears from two sets of court cases which explicitly deal with this
issue, one dating from the 1950s and the other from the 1980s, in which the courts express a
concern for the preservation of the identity and cohesion of these minorities. This concern is
given voice by means of the legal concept of 'public policy', which is also examined in this
chapter. The third element of the collective approach is its legalpolitical framework of religious
tolerance. Based on these considerations, I intend to demonstrate that one of the main
characteristics of Egypt's system of plurality of religious laws is the protection of the collective
identity of the non-Muslims.
2. Legal Structure: Attempts at Unification301
2.1 Dhimmi and citizen
IN ORDER TO understand the origin of contemporary Egyptian plurality of religious laws, a
short detour must be made regarding Islamic law as described in fiqh literature. Islamic law
distinguishes between persons residing within Islamic territory (dar al-islam) and those outside
this territory (dar al-harb). Within Islamic territory, a further distinction is made between
Muslim and non-Muslim residents, the dhimmis. DhimmJs are legal subjects under Islamic
sovereignty, with the explicit understanding that it is the duty of the Muslim sovereign to
protect the dhimmis. The relationship between Muslim and dhimmi communities was modelled
as an 'indefinitely renewed contract through which the Muslim community accords [the
dhimmis] hospitality and protection [...] on condition of their acknowledging the domination of
Islam'.302 Dhimmis were granted religious freedom, which, in lega terms, translated into a
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certain degree of judicial and legislative autonomy with regard to their religious and family law
(the latter being considered an intrinsic part of religion). In all other matters, Islamic courts
were competent to pass judgement and Islamic law was applicable. The ensuing coexistence of
Muslim and non-Muslim family-law systems is what has been named a plurality of religious
laws.303 It meant, in effect, the existence of separate courts and family laws for Muslims and
non-Muslims. While Muslim courts and laws were part of the Islamic state, the non-Muslim
communities could administer their religious and family-law affairs in a relatively autonomous
manner. It should be borne in mind that, in addition to the relative autonomy in the field of
religion and family law, dhimmlstatus also marked a separate status in many respects in the
legal, political and social spheres. Since the 1950s, many Western and non-Muslim authors have
written on the nature of this status, mostly depicting it as derogatory and inferior. What
concerns me in this research, however, is the particular issue of family law which, in my
opinion, is of an entirely different nature. Dh/mmPstatus was a collective, not an individual
status: it was determined by virtue of membership of a non-Muslim religious community and
not by being a non-Muslim subject of the state.304 This changed by the end of the nineteenth
century by the Ottomans with the introduction of the concepts of nationality and citizenship.
The Ottoman Empire (of which Egypt was an autonomous province from 1517 until
1914) officially abrogated the separate legal dh/mmf-status for its non-Muslim subjects in 1856
and declared all subjects equal before the law, therewith introducing the concept of Ottoman
citizenship. However, Muslim and non-Muslim citizens still maintained a separate legal status in
the field of personaIstatus law. This new status of non-Muslim subjects, being Ottoman citizens
on one hand, and enjoying a separate status in family matters on the other, was continued by
Egypt when it was detached from the Ottoman Empire and became a British Protectorate in
1914 305 W j t h j t s j n (j e p e n ( j e n c e j n 1922, Egypt came under the growing influence of the
ideology of nationalism, which emphasised the unity of the republic and its citizens and was
also one of the reasons for unification of the legal system.
2.2 Contemporary Egyptian plurality of religious laws
THIS MOVEMENT FOR unification led to two radical changes in Egyptian plurality of religious
laws. First, the legislative autonomy, which in the nineteenth century encompassed what would
nowadays be called personal status law, was limited in the course of the twentieth century to
matters of marriage and divorce. All other issues such as inheritance, guardianship and capacity
were codified in laws largely based on Islamic law, but applied to all Egyptians regardless of
their religion, hence becoming Egypt's common law in matters of personal status. Second, the
judicial autonomy was abolished in 1956 with the abrogation of Muslim, Christian and Jewish
family courts and the integration of their activities into a single national court system. The
unification of the court system was seen as a first step towards unification of personal status
laws.306 This final and most radical step in the process of unification was never put into effect,
however. Committees had been appointed as early as 1936 to look into this matter and
proposals have been submitted - and rejected - ever since, but all these initiatives
concentrated on the unification of non-Muslims laws, never on the unification of Muslim and
non-Muslim laws.307 This is one of the most telling demonstrations of Egypt's plurality of
religious laws persevering in its communal structure. It means that, although the semiautonomy
of non-Muslim communities has been narrowed down considerably during the first half of the
twentieth century, the origins of this legal system have still been maintained in two respects.
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First, religious freedom granted to non-Muslims is still upheld in legal matters which are
essential, namely, marriage and divorce.308 This, in turn, means that Egyptians still derive their
legal status in these matters from their religion or, rather, their belonging to a certain religious
community. Second, the fact that non-Muslims have lost the authority to administer their
family-law affairs to the national courts, which are predominantly staffed by Muslim judges,309
seems to be largely compensated by the sensitivity of the Egyptian judiciary to the preservation
of these communities and their identities within the context of their respective religious laws, as
will be demonstrated when discussing the court cases below. The means to express this
sensitivity is the use of the notion of 'public policy' (al-nizam al-camrri). It is a legal concept of
European origin that was introduced into Egyptian legal doctrine in the late nineteenth century.
Public policy denotes the norms and rules considered essential to the legal order of a society.
Its interpretation is left to the courts and its discussion will therefore be left to the following
paragraph. As a preliminary remark, however, it may be observed that the preservation of the
identity of religious minority communities appears to be essential to Egypt's legal order.
3. First Case: Protecting the Italian and Greek Communities in Alexandria (1953-54)
3.1 Historical background
SINCE PTOLEMAIC TIMES, Alexandria has had a mixed community of Egyptians, Greeks and
Jews. During the nineteenth century, the city of Alexandria had also become a safe haven for
many Mediterranean peoples who fled wars and famine at home: Greeks, Armenians, Italians,
Lebanese. Their settlement in Egypt was encouraged by the Egyptian ruler Mehmet Ali (180548), who had ambitious plans for modernising his country. Alexandria grew from a sleepy town
of 13,000 inhabitants in 1821 to a thriving city with ca. 100,000 inhabitants in 1840, doubling to
ca. 200,000 in 1872 and again tripling to ca. 600,000 in 1937.310 By then, Alexandria had
become a commercial centre with Egypt's only stock market and major banks and trade houses.
The Greeks and Italians, who are the focus of the discussion below, constituted the
largest non-Egyptian communities in Alexandria during the first half of the twentieth century. In
the census of 1937, Alexandria had almost 600,000 inhabitants, with more than 88,000
foreigners, 36,822 of whom were Greek and 14,030 Italians.311 According to the Alexandrian
court ruling that will be examined below, the two communities together had almost doubled to
90,000 people in 1954.312 During the 1960s however, foreign communities had dwindled to
negligible numbers. Their exodus started with the Suez Crisis in 1956, which prompted the
Egyptian state to expel most of the Jews, British and French from the country and to nationalise
foreign assets. The following waves of nationalisation strangled private enterprise and drove off
many of the remaining foreigners.313
3.2 Legal background
IN MOST MATTERS of personal status law, the Egyptian Civil Code of 1949 allows foreigners
residing in Egypt to have their national personal status laws applied to them. This was also the
case with foreigners who had been living in Egypt for generations, but were still considered
legal aliens since residence or birth in Egypt did not entitle them to Egyptian citizenship. The
choice by the Egyptian legislature to apply the law of nationality rather than the law of domicile
appears to have been made out of consideration for foreigners residing in Egypt: applying the
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law of their domicile would have meant the application of Egyptian (Muslim) personal-status
law, which was considered 'unfair' to them.314
For cases involving more than one nationality, the so-called 'conflicts rules' of the
Egyptian Civil Code, the guidelines on how to determine which law is applicable provides
solutions. For instance, the national law of the husband applies to divorce and the national law
of the deceased applies to inheritance. In the following court cases, Articles 12 and 28 of the
Egyptian Civil Code are of relevance. Article 12 stipulates that the national laws of both spouses
are to be taken into account with regard to 'the substantive conditions of a marriage', i.e. the
(in)validity of a marriage. Article 28 stipulates that foreign law will not be applied if it violates
public policy.
3.3 The court cases
IN THE 1950'S, a specific issue repeatedly arose before the courts of Alexandria. It concerned
the situation of the marriage between a Catholic Italian and an Greek-Orthodox Greek which
was concluded in the Catholic church. It was argued that such a marriage was void because the
Greek Civil Code deems a marriage involving a Greek-Orthodox only valid if concluded by a
Greek-Orthodox priest. This argument was based on Article 12 of the Egyptian Civil Code which
demands that the marriage should be valid according to both Italian and Greek law.315 The
Alexandrian courts, in several instances, concurred with this argument.316 Given the fact that
both Italian and Greek laws at that time made divorce virtually impossible, these rulings of the
Alexandrian courts served as an alternative way for dissolving these kind of marriages.
Apparently, the number of petitions applying for nullity of Italian-Greek marriages came as a
shock to the Alexandrian judiciary, because the Court of First Instance found it necessary to put
a halt to it. Initially, the court repealed its previous rulings with the following argument:
Considering that in the large city of Alexandria, Greeks and Italians have lived side by
side for many centuries, are linked by bonds of matrimony and have multiplied on a large
scale to the extent that their number nowadays reaches 40,000 to 50,000 people, the
annulment of a marriage based on the ground that the religious ceremony has been
performed by one priest rather that another is a serious threat which will shake the
foundations of this mixed community [...] and will ruin conjugal life without plausible
reason. Moreover, the Catholic and Orthodox rites as well as the Protestant rite share the
same faith; their doctrines are very much alike, especially with regard to marriage which
they all consider to be a sacrament. Therefore, this court considers that a woman of the
Orthodox rite who accepts to celebrate her marriage in a Catholic church and to receive
the blessing of a Catholic priest, has implicitly converted to the other (i.e. Catholic) rite.
Not only because her husband - whom she has chosen and has accepted to live with
under the same roof and carrying his name -is Catholic, but because the two rites are
virtually identical with regard to their substantial principles and their doctrines. Matters
relating to the form of marriage are exempted, but these have no influence whatsoever
on the foundation of the Christian faith.317
The court tried to save the mixed marriage with the feeble ground of the 'implicit conversion'.
Indeed, the annotator to the published ruling exposed the weakness of this argument by
remarking that the Catholic Church itself does not accept conversion to Catholicism by mere
consent to marriage in its church.
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A year later, an identical case was raised before the same court, which seized the
opportunity to make some corrections to its previous ruling. First, the 'many centuries' of
intermarriage between the Greek and Italian communities was changed into 'many generations'
and their number was doubled to 90,000. More important, however, is the way that the court
modified its argument not to accept the nullity of these marriages. It recognised the
shortcomings of its argument of 'implicit conversion' and turned to the concept of public policy
to reach the same result:
In the city of Alexandria only, the number of Greeks and Italians has reached 90,000
people, united by bonds of marriage for many generations. Due to these mixed unions, a
special environment has been created which differs profoundly from those in Greece and
Italy. Therefore, Egyptian public policy demands the protection of this situation, now and
in the future, in order to safeguard the family against religious quarrels, quarrels which in
no respect touch the foundations of these religions themselves.318
3.4 Comments on the ruling
THE COURTS' PRIMARY concern waivers between, on the one hand, the harmony between the
Greek and Italian communities and, on the other hand, the sanctity of matrimony. On closer
inspection, however, the latter consideration seems not to have been of great importance for
the courts. In both court cases, the claimant had demanded nullity of the marriage on two
grounds: the omission of a Greek-Orthodox celebration (nullity under Greek law) and impotence
of the husband (nullity under Italian law). Whereas the court had great difficulty with the first
plea, it easily accepted the second, and in both court cases declared the marriage void.
Apparently, the court was concerned with the bond of matrimony only insofar as it
reflected the integrity of each of the two communities. The court made the following causal
connections: the two communities are united by means of marriage; marriage is a religious
union; in order to establish this union, a choice must be made for the religion of one of the
spouses which is also the religion of his or her community. The court at first concurred with a
strict application of the Egyptian conflicts rules and ruled that a marriage validly concluded in
accordance with one religion (Catholicism) was void because it was not validly concluded in
accordance with another (Greek-Orthodoxy). Later, however, the court became apprehensive
for reasons which are not entirely clear, but the court mentions 'religious quarrels'. These could
possibly be inspired by previous rulings which, in effect, said that the Greek (Orthodox) law
untied what had been united by Italian (Catholic) law.
The crucial point of the latter ruling is that the court deems the prevention of
communal disorder within the city of Alexandria to be of greater importance than the strict
application of the law. The court does so by means of the doctrine of public policy. Based on
Article 28 of the Civil Code, the application of foreign laws as stipulated by that code is
precluded due to their violation of Egyptian public policy. In the opinion of the court,
disharmony and possible disintegration of these Alexandrian communities constituted such a
violation. While one could argue that the city's social or economic peace might be at the heart
of the court's reasoning, the ruling does not make any mention of such considerations.
It appears, therefore, that indeed the integrity and stability of religious-ethnic
communities themselves are considered to pertain to public policy, that is, they are considered
essential for the Egyptian national legal order. What is intriguing is that the foreignness of both
the communities and their respective laws are not the issue; the fact that, in the reasoning of
the court, these communities have deep-rooted social and economical ties to Alexandria is
apparently enough to make them a integral part of the Egyptian legal order.
But what exactly was the status and identity of the Greek and Italian communities of
Alexandria? As seen, very few of them carried Egyptian nationality and, as a matter of law, the
court considered them to be legal aliens and applied their national laws. At the same time,
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however, the court pointed out that most of these foreigners were born and raised in
Alexandria, often descending from families who had lived in Alexandria for generations. The
court indicated explicitly that the members of these communities consider themselves
Alexandrian, rather than Italian or Greek, having more affinity with Egypt than with their
national countries. Thus, although they were legal aliens from a legal perspective, they were
considered an intrinsic part of Egyptian society.
The comparison with the communities of non-Muslim Egyptians comes to mind, but
fails for two reasons. First, the Italian and Greek communities in Alexandria were essentially
ethnic rather than religious communities. The Italian community, for instance, consisted of both
Catholics and Jews. Also, as opposed to Egyptian non-Muslims, the applicable law of
the foreigners was connected with their nationality, not their religion. An Egyptian Copt
converting to Catholicism, would change from Coptic to Catholic family law, while Italian family
law would apply to an Italian, regardless of his or her religion.
Whatever the definitions of the identity of the Italian and Greek communities in
Alexandria (the court did not give any319), the court felt that it had sufficient reason to disregard
the foreign national law in order to protect their integrity and identity.
4. Second Case: Protecting the Essential Values of the Christians (1979 and 1984)
AS IN THE previous case, the following conflicts that were decided by the Egyptian Court of
Cassation were related to religiously mixed marriages. In the present case, the parties involved
were not foreigners, however, but non-Muslim Egyptians.320
4.1 Legal background
EGYPT HAS RECOGNISED a number of religious communities which are entitled to application
of their own family laws. These communities are categorised as follows. First, distinction is
made between religions {din), of which usually only Christianity, Judaism and Islam are
mentioned. A religion can be divided into Yites' {milla or madhhab) which are defined as ways
of practising that particular religion. Each rite can be subdivided into 'sects' (ta'/'fa), which the
Court of Cassation has defined as 'groups of people [...] who share a common ethnic origin,
language or customs'.321
The Muslims, who constitute the majority of the Egyptian population, are governed by
Egyptian Muslim family law. The largest minority are Christians,322 consisting of three rites
which are subdivided into a total of twelve sects323 which share a total of six personal-status
laws.324 The Jewish community of Egypt, which consisted of two sects, each with its own law,325
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has become almost non-existent.
In case of mixed religious marriages, Egyptian Muslim
family law always applies if one of the spouses is Muslim.
Relevant for the case in question is the rule that Egyptian Muslim family law also applies to
a Christian couple if the spouses do not share the same rite and sect.327 (Note that this rule does not
apply to foreign couples, as illustrated by the previous case, except if one of the spouses had
Egyptian nationality.) Egyptian Muslim family law will hence be applied in case of a marriage
between, for instance, a Christian and a Jew, a Catholic and an Orthodox, or an Armenian-Catholic
and a Roman-Catholic. Consequently, Christian family law only applies to those Christian couples
who share the same rite and sect.
4.2 The court cases
IN ONE EGYPTIAN Christian couple, husband and wife belonged to different Christian sects.
Because Egyptian Muslim family law was applicable to their marriage, the husband had drawn
the conclusion that he was entitled to enter into a second polygamous marriage. His wife
claimed the nullity of this second marriage, arguing that such marriage might be valid according
to the law, but was a violation of public policy. This case was brought before the Court of
Cassation, which issued an elaborate ruling.328
The court started with the consideration that the husband was right from a purely
legal point of view. Egyptian Muslim family law applied to his marriage, hence, the Christian
husband enjoyed the same rights as a Muslim husband. In principle, therefore, he was entitled
to enter into a second polygamous marriage. The court then continued to make an exception to
this rule. Egyptian Muslim family law is not applicable, it argued, when its rules are in conflict
with any of the principles of the essence of the Christian faith [al-mabadi' al-muttassila bijawhar al-'aqïda almasïhiyya] and which, if violated by the Christian, will render him an apostate
of his own religion, corrupting his doctrine and infringing on his Christianity. The court
concluded that polygamy is indeed against the essence of the Christian faith, based on the
following consideration:
The unity in Christian marriage is considered to be one of the principles of Christianity
[...] and one of the characteristics of a Christian marriage is its single relationship which
can only be founded by one man and one woman. [...] The prohibition of polygamy for
men and women has been one of the principles that has been predominant in Christianity
for the past twenty centuries and never has been subject of dispute, not even when the
church split up into a European and an Eastern [church] and in Catholic, Orthodox and
Protestant rites [...]. This [prohibition of polygamy] has been considered one of its
essential principles, regardless of the church, rite or sect [...]. Due to this principle, a
second marriage concluded during the existence of the first marriage is considered null
and void, even if both spouses agreed to it.
Moreover, the court argued, polygamy is a right which God has endowed specifically to Muslim
men:
It is clear that polygamy is allowed by Islamic Sharfa [...]. It is also obvious that this
divine message is directed only to Muslims. The largest part of it [i.e. the message] is
religious to the extent that it would be hard to claim that this purely religious principle is
applicable to someone who does not originally believe in the doctrine to which the
permission of polygamy is related. [...] Therefore, permitting a Christian to enter into a
polygamous marriage, despite the fact that this contradicts the most basic tenet of his
religious faith, constitutes a violation of the law.
" 6 . According to the Ahram Center for Political and Strategic Studies, less than 100 Jews lived in Egypt in 1997: [1998:
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In short, the prohibition of polygamy is considered to be such an essential rule of the Christian
faith that a Christian husband may never enter into a second marriage even if the applicable
Egyptian Muslim family law grants him the right to do so. Could it be argued, as the wife had
done, that the polygamous marriage of her husband was against public policy? The court
rejected this argument, stating that public policy in matters of law related to religious doctrine,
that is personal status law, is governed by principles of Islamic law, being the religion of the
majority of Egyptians. It would therefore be inconceivable that the Islamic concept of polygamy
in itself is a violation of public policy. The court argued that the nonapplication of Islamic law, in
this particular instance, was based on the spirit of the law:
The Explanatory Memorandum of Law 462 of 1955 reads: 'Respect is to be ensured for
the sovereignty of the law that is to be applied so that no right of any group of
Egyptians, Muslim or non-Muslim, will be infringed when their law is applied.' This is a
clear indication that the legislature has demanded respect for all laws, general as well as
special [i.e. the non-Muslim family laws]. Therefore, the violation of basic principles
connected with the core of the doctrine and the essence of the religion constitutes a
circumvention of its [i.e. the legislature's] spirit and a transgression of its intentions.
Five years later, however, the court made a slight modification to this consideration in two
other cases of mixed Christian marriages. Although the subject-matter of these cases was quite
different from the one of 1979, the line of reasoning is similar. The question laid before the
court was whether the Catholic spouses of different rites could use their rights of divorce as
stipulated under Egyptian Muslim family law, even though this law itself specifically prohibited
divorce for Catholics.329 The court went on to explain that the Catholic prohibition of divorce
was codified by the Egyptian legislator in deference to Catholic law: '[This rule] is for the
benefit of this particular sect [i.e. the Catholics] in order to protect their religious fait and is not
for the benefit of the person of the claimant. As such, this rule pertains to public policy'.330
While in the case of polygamy, it was said that essential rules of a non-Muslim faith should not
be violated, the Court has now gone a step further by stating that the protection of a nonMuslim faith in itself is a matter of public policy.
4.3 Comments on the rulings
THE 1979 AND 1984 rulings are key rulings in matters of Egyptian plurality of religious laws.
They are important for two reasons. First, because they define the core issues which make up
the legal personality of Christian communities. It answers the question of Ricceur, albeit related
to a collective rather than a person: what are the characteristics of a person to deserve respect
which, in turn, entitles that person to become a legal subject?33' In the words of the court, the
identity of the Christian communities is based on 'the principles of the essence of the Christian
faith which, if violated by the Christian, will render him an apostate of his own religion,
corrupting his doctrine and infringing his Christianity'. This is the identity on which the existence
of these communities as legal entities is based, separate from the other Egyptian citizens.
This gives rise to the second issue: the conflict between communal and national
interests. It is in the interest of the communities to apply their own family laws, as it is in the
interest of the state to apply its national laws. Egyptian Muslim family law applies as common
law to mixed Christian marriages. The question to be answered by the Court of Cassation was
what to do when this common law infringed upon essential rules of the particular Christian
communities to which the spouses belonged. The issue is a principal one: if Egyptian common
law recognises the freedom of religion for non-Muslim minorities and creates autonomous
frameworks within which these communities can administer their own religious affairs, what will
this common law do if it, itself, is the cause of infringement of these rights? In both cases polygamy and Catholic divorce - the court ruled that 'a rule of Islamic law' is not to be applied
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Article 99/7 of the Decree on the Organisation of the Sharfa Courts.
Court of Cassation, No.1392, 5 February 1984; No.31, 10 April 1984.
Ricceur (1995: 34).
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when it constitutes a violation of the 'essence of Christian faith'. National interests had to give
way to communal interests, albeit interests which are 'essential' to their faith.
In the polygamy ruling, the court based this consideration on the spirit of the law and
the intentions of the legislature. In the Catholic divorce rulings, however, it argued that the
protection of the faiths of the non-Muslim communities in Egypt is a rule of public policy. This
protection rule of non-Muslim minorities is reminiscent of the aforementioned collective dhimmf
status under Islamic law. Thus, this solves the paradox that had arisen earlier: the polygamous
marriage by a Christian can, in itself not be considered a violation of public policy, but such a
marriage can be prevented by invoking public policy on the grounds that the integrity and
identity of the Christian community must be protected.
5. Tolerance
THE 'COLLECTIVE APPROACH' which is so typical of the Egyptian plurality of religious laws
cannot be explained by the mere fact that specific laws are being applied to specific groups of
people. The application of law is, indeed, often based on a communal quality of the person
involved: his nationality, religion, function or place of residence. In the two case studies
mentioned above, these qualities are, respectively, nationality and religion. What is distinctive
of these cases, however, is the assumption of communal cohesiveness and shared identity of
the communities involved. Specific laws also apply, for example, to the Greeks of Alexandria or
the state employees of Egypt, but they cannot be considered 'sufficiently homogeneous
communities of a corporate type'332 who are allowed to maintain their community laws. One
may be a Greek national, but, according to the Egyptian court, being a Greek national
belonging to the Greek community of Alexandria makes quite a difference. One may be a Greek
Orthodox or Italian Catholic, but being an Egyptian Orthodox or Catholic calls for special
consideration for respective religious identities.
It goes beyond the scope of this chapter to point out the historical, social, political and
other reasons for this distinctive communal nature of the non-Muslim (both foreign and local)
communities in Egypt - and in the Middle East in general, for that matter - but, it may suffice
here to remark that native non-Muslim communities in this region have always been more or
less homogeneous and exclusive since the arrival of Islam,333 not only because of their semiautonomous status, but also because they often lived apart from Muslims.334
The situation of the Greek and Italian communities in Alexandria in the 1950s had
different and less deep historical roots, but they were nevertheless treated by the courts in a
fashion similar to Egyptian non-Muslim communities. In both cases, these communities behaved
and were tolerated as separate communities within Egyptian society335 and, in both cases, there
was a 'collective approach', i.e. identities and interests of the communities received different
attention by the Egyptian judicial and legislative authorities.
In order to understand the relations and interactions between the Egyptian state and
its ethnic and religious minorities, I suggest examining the legal-political tenet on which its
system of plurality of religious laws is based, namely religious tolerance. In the following, I
argue that the system of Egyptian plurality of religious laws could perhaps be best understood
332

This is a characteristic of a 'personal legal system' (see note 303) as defined by Vitta (1970: 188).
Jambu-Merlin (1958: 8); Vitta (1970: 188).
This was especially the case in the cities where inhabitants organised themselves in quarters in accordance with their
religion and social status: cf. Chabry (1984: 40-41); Hodgson (1974, Vol.2: 109-10). These religious alignments can
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Historically, 'integration' of non-Muslims into Muslim society was never an issue - neither requested by Muslims nor
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(Courbage and Fargues, 1997: xii). As a side remark, it should be noted that segregation is not necessarily the same as
inequality, an issue which is still a subject of heated debate among modern scholars of the status of dhimm's and nonMuslims.
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in terms of 'us' and 'them', i.e. Muslims and non-Muslims, rather than Norbert Elias's T and
'we', which is also the underlying premise used by the theories and studies mentioned in the
introduction to this book.336
5.1 'Protecting the rights of religious minorities'
RELIGIOUS TOLERANCE IS an issue with which every religious community in the world is
confronted. The historical, political and social circumstances are, of course, different for every
one of them. The main historical difference between religious tolerance practised in Europe and
the Arab-Muslim world,337 for instance, is that large non-Muslim communities have been - and
still are - living within the latter region ever since the sovereignty of Islam, while non-Christian
minorities in Europe have until recently been very limited in number. Also, many non-Muslim
communities under Islamic rule were granted legal status as dhimmls from the moment of
Islamic conquest. Although their treatment as dhimmls differed from region to region within the
Arab-Muslim world338 and often went hand-in-hand with discriminatory measures by Muslim
rulers, the shared basis of this status was the tolerance professed by Islam for non-Muslim
monotheistic religions which resulted in unhindered freedom and virtual autonomy in matters of
religion and family law.
In Europe, on the other hand, the issue of religious tolerance was not raised until the
twelfth century and was primarily concerned with Christian heretics and schismatics. It was not
until the sixteenth century that religious tolerance was actually practised in order to settle the
violent strife between Catholics and Protestants. As far as non-Christians were concerned, they
were tolerated, but just barely, often suffering various forms of persecution.339 Tolerance of
non-Christian minority communities in Europe again became the subject of debate in the
second half of the twentieth century with the large numbers of mostly Muslim immigrants.
5.2 The concept of tolerance: A comparison
HISTORICALLY, TOLERANCE HAS not been an issue in the Arab-Muslim world in the way that it
was in the West. While religious tolerance may de facto have been practised by means of the
dh/mmhstatus, Islamic political and legal thought has never made reference to, or developed a
concept of tolerance. The reasons for the absence of such concept can only be speculated at
and are beyond the scope of this chapter. One of the main reasons might be sought in the fact
that different schools of thought as well as the largest movement that separated from Islamic
Sunni orthodoxy, the Shi'ites, were considered part of the Muslim community and, therefore,
needed not to be 'tolerated'. Tolerance exercised towards non-Muslim communities has been
coined by the Hanafite3,10 doctrine of Islamic law with the phrase 'Leave them and what they
believe',341 meaning that Muslim authorities will not interfere in non-Muslim religious affairs,
including their family law.
The Islamic legal literature never developed a theoretical framework for this legal
principle, but has limited itself to deliberations on what was to be considered within or without
336
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See, e.g., Courbage and Fargues (1997).
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The Jews in Europe were not forced to convert, but their religious freedom and practices were limited to what the
Christians believed to be the correct interpretation of the Old Testament, the pope being the ultimate judge of what
constituted correct Jewish doctrine: cf. Muldoon (1979: 30-31). The other group of non- Christians in Europe were the
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the boundaries of legal autonomy to which the non-Muslims were entitled.3''2 Egypt, by the
same token, also has not developed a political-legal doctrine of tolerance in relation to its
religious minorities. In order to discuss concepts of tolerance, I therefore resort to vocabulary
used in Western discourse.
Contemporary Western literature defines tolerance as 'a deliberate choice not to
interfere with the conduct of which one disapproves'.343 This definition has two aspects. First,
tolerance is exercised by someone who has the power to not also tolerate the conduct of which
he or she disapproves, but nevertheless chooses to be tolerant. When certain behaviour is
tolerated or rights are granted, the tolerator merely indulges him or herself. Second, tolerance
is exercised in matters involving firmly held beliefs. It implies that the tolerator strongly objects
to a certain behaviour or opinion, but nevertheless decides to accept it. These characteristics
are shared by the religious tolerance as exercised in the Arab-Muslim world of the past as well
as contemporary Egypt: the dominant Muslim majority has the power not to accept non-Muslim
beliefs, which, in cases such as the consumption of wine and pork and the belief in Christ as the
son of God are indeed abhorrent to a Muslim believer, but the choice had been made to 'leave
them and what they believe'. It is very well possible that this choice was made on practical
rather than moral grounds, for instance, because the Muslim conquerors were initially
outnumbered by their non-Muslim subjects,344 but that does not change the practice of
tolerance itself.
However, the practise of religious tolerance in the Arab-Muslim world differed
completely from any Western concept of tolerance. Both concepts initially dealt with religiousminority communities to which certain rights and autonomies were attributed. During the
Catholic-Protestant strife of the sixteenth and seventeenth centuries, however, Western
religious tolerance acquired an individual approach. The inter-Christian conflicts were resolved,
'not by granting special rights to particular religious minorities, but by separating church and
state, and entrenching each individual freedom of religion. Religious minorities are protected
indirectly, by guaranteeing individual freedom of worship.'345 Moreover, minorities, tribes, kin
groups and other communities that Elias names as 'pre-state units' disappeared altogether
under 'the dominant pressure urging people towards state integration', being left with only
three alternatives for survival: preservation of their identity 'as a kind of museum piece',
renouncing a part of their identity or 'the encapsulation of an older, pre-state society within a
larger state society which is so powerful and self-confident that it can tolerate such
encapsulated earlier societies in its midst'.346 The latter seems an apt description of the nonMuslim communities in Egypt.
Western tolerance, as it is today, developed from the freedom of religion of the
individual into the larger concept of liberalism with its strong emphasis on individual freedoms
and rights. Religious tolerance in contemporary Egypt, on the other hand, has maintained the
freedom of religion which under Islamic law was attributed to non-Muslim communities.347 The
resulting collective approach towards non-Muslim minorities in the Egyptian plurality of religious
laws has, as a main characteristic, the prevention of any direct interaction between state and
individual. Non-Muslim communities may enjoy protection against persecution and may even be
3

"'* For instance, Hanafi scholars such as Ibn 'Abidïn (Vol.2: 386, Vol.3: 229) and SarakhsT (Vol.5: 38-41). Contemporary
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allowed to manage their own religious and family-law affairs, but this protection does not
extend to individual members of these communities. The communities are free to act against
deviant individual members. Western literature, when referring to this particular exercise of
tolerance in the Ottoman Empire, has labelled it an 'imperial regime of tolerance' because
tolerance was exercised by an imperial power in order to maintain peace and to collect taxes,
regardless of intolerance among the subjects of the minority communities;348 it has also been
called a 'federation of communities'349 or a 'federation of theocracies'.350
This communal approach is essentially still in place within the Egyptian system of
plurality of religious laws, which has created separate legal realms, each for one of the religious
communities. The separation allows them to coexist with each other and with the larger Muslim
community while maintaining their differences on essential issues. Rules of Christian law may
be incompatible with those of Egyptian Muslim family law (such as polygamy, for instance), but
each community can live according to its rules within the confines of its legal boundaries. The
Coptic Pope is free to issue decrees making divorce among Copts even more difficult, while
such limitations are considered against the Islamic concept of freedom of divorce. Heresy is
only taken to the courts when it is directed against Islam; theological dissent among Christians
is a matter for the relevant Christian community authorities.
Another difference with the Western concept is the individual's freedom of choice. The
religious communities in the Egyptian system of plurality of religious laws are not voluntary
associations. Membership is predetermined by religion. The individual who wants to step out of
his or her community has no choice other than to change community by conversion (although
this is not allowed for members of the Muslim community). One's religion determines one's
social and, definitely, one's legal identity. A Copt is subject to Coptic family law whether he likes
it or not. In this respect, tolerance could be defined as allowing an individual to belong to a
community and to have the community's rules applied, rather than allowing him to choose a
community.
6. Conclusion
AS MENTIONED ABOVE, the theories and studies mentioned in the introduction to this book are
not to much avail for our understanding of the system of Egyptian plurality of religious laws.
The basic premise of this system should be seen in the dichotomy of 'us' and 'them', i.e.
Muslims and non-Muslims, rather than T' and 'we', as is common in the approach in Western
thought towards religious tolerance. While Egyptian society has undergone tremendous
changes in the past century in making the non-Muslims part of 'us', they have retained a
separate status in matters of family law that, in that respect, sets them apart as 'them'. This
attitude also shows in the Egyptian legal literature on the subject of non-Muslim family law.351
The comparative approach to religious tolerance which I present here is of course rather
superficial, but serves the purpose of illustrating that one of the main characteristics of Egypt's
system of plurality of family law, i.e. the separate and semi-autonomous status of religious
communities, has no relation whatsoever with European political and legal thought. This is
interesting since Egypt has gone to great lengths in the first half of the twentieth century to
discontinue the separate status of the religious family laws in Egypt. Nevertheless, the system
of the plurality of religious laws has, in essence, been preserved. Moreover, it is telling that,
against a background of an increasing tendency to abrogate ethnic and religious differences,
Egyptian courts did the exact opposite by championing the preservation of the identity of nonMuslim minority communities. For this purpose, they used the (originally European) concept of
public policy, hence indicating that protecting the integrity and identity of non-Muslim
communities is essential to the Egyptian legal order.
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The approach to the non-Muslim communities in Egypt in matters of family law can
most clearly be seen through two aspects: the structure of the Egyptian legal system and the
way in which these communities are dealt with by the system.
First of all, the relations between state, communities and individuals are made up of a
two-tier system: the state allows a certain measure of autonomy to non-Muslim communities again, only in the field of family law. The legislature and judiciary make an effort to protect the
religious identities of these communities while the relation between communities and individual
members is left to the communities themselves as part of their autonomy; this relation is not
touched by the state. Communities may hold on to their privileges based on the rights acquired
as far back as the early years of Islam, and thereafter repeatedly reiterated, but it is the
Egyptian state authorities that uphold and maintain the system. The role of communities in
defining and developing their own rules and identities is directed inwards towards the religious
minority communities themselves, and seems of little consequence in relation to their identity
and position within the larger social and legal framework of the Egyptian state.
Second, it is the Egyptian authorities that decide what is in the best interest of the
religious minorities as collectives. The recent (Western) developments in the interaction
between state and individual have apparently not been able to encroach upon this situation.
Even the initiative to defend and protect their identity is not taken by the communities
themselves, but by state authorities such as the legislature and the judiciary. This protection of
minority rights is therefore more a duty for the authorities rather than a right to be exercised by
the communities. The care with which the Egyptian judiciary concerns itself with the rights of
the religious-minority communities in Egypt is illustrative. The courts could have made it easy
upon themselves by merely implementing the laws regardless of the consequences, but there
was an unwritten obligation to pay heed to the identities of the communities involved.
It could, therefore, be argued that the manner in which Islamic legal tradition had
granted protection for religious minorities under Islamic rule has continued in the contemporary
Egyptian system of plurality of religious laws, regardless of the steady influence of (European)
concepts such as citizenship, nationality and legal unity. Moreover, it is especially the
benevolent but patronising attitude of Egypt's legislature and judiciary that seems to be an
indication that non-Muslims in Egypt still enjoy - although restricted to the realm of family law
- a status akin to their former status under Islamic law as 'protected people', the dhimmJs. This
has become a pejorative term, due to discriminatory measures that were connected to it such
as the special poll tax, dress code, denial of political positions and a separate legal status with
regard to the law of evidence in the Muslim courts. These measures have long been abrogated,
but the non-Muslim communities nevertheless seem still 'protected' within the field of personalstatus law. I would therefore argue that this particular feature of dhimmJ status, i.e. a
protective and patronising attitude by a Muslim state, has been preserved in contemporary
Egyptian plurality of religious laws.
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Chapter 4
Apostasy and Public Policy in Contemporary Egypt:
An Evaluation of Recent Cases from Egypt's Highest Courts

A

postasy, the abandonment of Islam, can be subdivided into the act of apostasy, and its
legal consequences. In Egyptian case law of the past fifty years, only the latter plays a
role. The act of apostasy hardly needs to be scrutinized by the courts since it is almost
never related to religious conviction, but to legal issues like marriage or inheritance.
This was different, however, in the 1996 ruling of the Court of Cassation against the Egyptian
Muslim scholar Nasr Abü Zayd: here, the behavior of the accused was the central issue. Still, it
will be argued, based on the legal notion of public policy that plays a central role in the issue of
apostasy, that the court's ruling was consistent with Egyptian jurisprudence in this matter.

1. Introduction
IN 1996, THE Egyptian Court of Cassation ruled that the writings of the Egyptian Muslim
scholar, Nasr Abü Zayd, on Islam constituted an act of apostasy, the abandonment of one's
religion. Being declared an apostate by the court resulted in the ugly repercussion that Abu
Zayd's marriage was declared void. Human rights organizations were up in arms, and the case
received international attention. It was a period when Islamists took on the battle for the
implementation of Sharfa law to the Egyptian courts. I am of the opinion, however, that Abü
Zayd was the victim of principles that traditionally have been upheld by Egypt's judiciary, rather
than of an upheaval of Islamic fundamentalism.
These same principles, however, have lead to the apparent contradiction in Egyptian
legal discourse between disallowing apostasy, on the one hand, while upholding the
international and constitutional right of freedom of religion, on the other hand. Closer reading
of most Egyptian apostasy cases, including the Abü Zayd case, reveal that the key lies with the
concept of 'public policy' {al-nizam alsamm). I will argue that both the act of apostasy as well
as its consequences, which are two entirely different issues and their relation to the freedom of
religion can be understood more clearly in light of the concept of public policy.
In order to do so, I will evaluate the Egyptian case law of the highest civil courts on
apostasy from the past fifty years. The main focus will be on the Court of Cassation, which has
the most substantive record of apostasy cases, almost exclusively dealing with family and
inheritance law. Two other high courts, whose case law will be examined, are the
Administrative Courts of the Supreme Council, which deals with conflicts between citizens and
state institutions, and the Supreme Constitutional Court. The latter has not ruled on apostasy,
but its relevance to this chapter relates to its interpretation of Islamic law and the freedom of
religion in Egypt. The criminal and security courts are not included in this research primarily
because they do not deal with apostasy in terms of conversion perse, nor will I pay attention to
the views of both 'classical' and contemporary Islamic scholars on the issue of apostasy, unless
they are referred to by the courts.352
2. The Consequences of Apostasy
IT IS IMPORTANT to clarify a matter of terminology regarding conversion, which in Egyptian
legal discourse is dominated by Islamic jargon. The term apostasy {ridda) is reserved for
Muslims. Only a Muslim can 'apostate,' that is abandon or renounce his religion. Whether the
;
" See, for instance, the collection of statements and articles on apostasy by prominent contemporary Egyptian
orthodox-Muslim scholars related to the 1993 trial of the assassins of Farag Foda, in Muhakama al-Murtaddiyin (Cairo,
n.y.), by Ahmad al-Sayufi.
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apostate converts to another religion or merely wants to give up Islam is irrelevant. Consequently, there is no word in Islamic legal jargon - nor in common Arabic legal or colloquial
parlance, for that matter - for conversion by a Muslim. Non-Muslims, on the other hand, are not
said to apostate, but to 'change religion'; the decision by a Christian to give up all religion and
truly apostate by becoming an atheist, for example, is apparently unimaginable. Finally, when a
non-Muslim converts to Islam, it is said that he has 'embraced Islam.'
In Egypt, as in many other Muslim states, apostasy enjoys a limbo status. According to
Islamic law, apostasy is prohibited, and even is punishable by death. Contemporary Egyptian
jurisprudence refers to the prohibition of apostasy, but not to the death penalty. Egyptian
statutory law, on the other hand, does not make any reference to apostasy. The omission of
any such rule, however, should not be taken as a permission of apostasy, as both the Court of
Cassation and the Supreme Administrative Court have ruled.353 The Administrative Court voiced
the general opinion of Egyptian Muslim society that 'it is completely acceptable for non-Muslims
to embrace Islam but by consensus Muslims are not allowed to embrace another religion or to
become of no religion at all.'35'1
Generally speaking, this unacceptability of apostasy manifests itself in two areas. First,
apostasy might be reprimanded, or even punished, by relatives of the apostate or other
members of society, and sometimes even by police or state security agencies,355 but the legal
repercussions are very few. Our interest here is the strictly legal side of apostasy, which
manifests itself solely in the realm of Egyptian Muslim personal status. Again, no rule prohibiting
apostasy can be found in the codified part of this law,356 but should be sought in the remnant
non-codified rules that are based on 'the prevalent opinion of the Hanafi doctrine.'357
The rules of apostasy, therefore, are limited to the field of personal status law. This is
not surprising, since personal status is one of the few fields of law where the religion of the
individual is a determining factor. In Egypt, several religious family laws co-exist: there are one
Muslim, six Christian, and two Jewish laws; although the non-Muslim minority in Egypt
nowadays is composed almost exclusively of Christians.358 To apply the appropriate law, the
Egyptian court must first determine the religion of the litigant. There is no such thing as a civil
marriage in Egypt - the person without religion or with another religion other than those
covered by the laws mentioned, will be governed by Egyptian Muslim family law. Religion - and
hence conversion - therefore are not private matters of the individual, but bear significant legal
consequences. Conversion does not only allow a person to take part in sermons in another
church, but also implies the application of the family law of that church.
Another aspect of the rules of apostasy is that, within the realm of personal status law,
these rules can be found only in case law, since no statutory law exists on the subject. The
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picture that emerges from analysis of the - quite numerous - Egyptian case law, in this respect,
is quite consistent. Apostasy is perceived as a legal impediment to almost all personal status
rights by virtue of the apostate having incurred civil death.359 The repercussions mentioned in
the case law of the Court of Cassation are related mostly to marriage and inheritance. Apostasy
renders the marriage of the apostate null and void (bat/7), results in the separation {tafriq) of
the spouses,360 and prevents the apostate from entering into a (new) marriage, even with a
non-Muslim.351 An apostate is excluded from inheritance,362 and all blood ties with his or her
children will be considered non-existent, regardless of whether the apostasy of the parent took
place before or after their birth. 363 According to the Court of Cassation, an apostate should be
given the opportunity to repent and 'return' to Islam, in which case a new marriage contract
and dowry are required to resume marital life.364 The repentance should be a clear affirmation
of re-adopting Islam, but the Court also has taken as sufficient affirmation the fact that the new
passport that was requested by the apostate mentioned 'Muslim' as religion; in Egypt, one's
religion is registered in personal identity certificates.365
It is a well-known fact that few Muslims convert to another religion. This also applies to
Egypt. Still, the case material mentioned above shows that there have been quite a few legal
actions involving apostates in Egypt. From this case law, it appears that this phenomenon can
be attributed to the use and abuse of apostasy as a legal strategy in the family court. For
instance, according to Egyptian inheritance law, which is based on Islamic law, intestate
succession between Muslims and non-Muslims is not allowed.366 Many of these cases show the
sorry sight of siblings and relatives accusing each other of apostasy in order to exclude the
other from the inheritance. Another example is the prohibition of marriage between a Christian
man and a Muslim woman. Since it is both socially and legally impossible for the woman to
denounce Islam and adopt Christianity, it is usually the man who will convert to Islam in order
to marry his fiancee. However, in the case when he merely converted to fulfill the condition of
marriage, remaining truthful to his Christian faith renders him an apostate.367 Also, due to the
sheer impossibility under Christian laws to obtain a divorce, a woman may resort to converting
to Islam to render the marriage with her Christian husband void. And a Christian husband, who
is faced with the same legal obstacles to divorce, may opt for conversion to Islam to obtain the
right to divorce his wife by means of repudiation (ta/aq).
3. Public Policy ( 1 )
IN EGYPT, APOSTASY usually becomes a legal issue only with regard to its consequences,
which are limited to the field of personal status. Accusations or self-proclamations of apostasy
before the court, therefore, mostly serve purposes that do not necessarily have any relation to
the apostate's religious convictions. The 'civil death' incurred by apostasy merely creates
several legal impediments as to the validity of the marriage and the inheritance. An apostate,
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'Apostasy is in a way equal to death' (al-ridda ffma'na al-mawt). Court of Cassation, No.20, Year 34, 30 March 1966;
No. 162, Year 26, 16 May 1995.
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Court of Cassation No.28, Year 33, 19 January 1966; No. 17, Year 39, 10 April 1974; No.162, Year 62, 16 May 1995.
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The Supreme Administrative Court was asked to look into the case of a Christian widow of a Christian university
professor. She was considered an apostate for having previously converted to Islam and then reverted to Christianity in
order to marry her husband. The fact that the civil court case had been filed by the deceased's sister gave reason to
believe that it was her intention to exclude her brother's wife from the inheritance. (No.240, Year 22, 13 May 1973.)
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for instance, may not marry, or when already married, should be divorced, and an apostate is
not entitled to inherit or to bequeath. These impediments are the Yules of apostasy,' and both
the Court of Cassation and the Supreme Administrative Court have held that these rules pertain
to public policy.368
The concept of public policy {al-nizam al-camm) was introduced into Egyptian law along
with many other European - primarily French - legal concepts, which were adopted in Egypt by
the end of the nineteenth century. It stands for those legal principles that are considered
fundamental to a society, and which may not be contradicted, altered, or violated by any rules
or laws of that same society. Public policy usually refers to foreign law: while domestic conflicts
rules may decide on the admissibility of a foreign law, application of this law may be rebutted
when it violates domestic public policy. The cases of domestic law itself violating public policy
will be few, since domestic laws are based on the very same fundamental principles that
constitute public policy. In the case of apostasy, the Egyptian judiciary has maintained the
principle that the rules of apostasy constitute rules of public policy. Not attaching any legal
consequences to apostasy, therefore, is tantamount to violating Egyptian public policy.
In order to explain the reasoning behind the public policy character of the rules of
apostasy, we have to go back to the definition of public policy itself. In several rulings the Court
of Cassation has defined public policy as 'the social, political, economical or moral principles in a
state related to the highest (or essential) interest {maslaha culya, or: masalih jawhariyya) of
society,' or as 'the essence (kiyari) of the nation.'369 In the legal literature, generally, reference
is made either to this Court ruling or to the similar definition presented by the late jurist, alSanhuri, who is still a legal authority in Egypt, which further defines the general interest as
always predominating the interests of individuals.370 The 'principles' or 'interest' that make up
public policy are never clearly delineated, as they depend on the particular circumstances of a
given society at a given time. Their definition, therefore, is left to the courts, as they are
deemed the best suited to establish, on an ad hoc basis, when a legal act or statute should be
considered a violation of public policy.
All of this is consistent with the general definitions used in most European legal
systems. In Egyptian legal discourse, however, there is no doubt that a major element of
Egyptian public policy is the 'essential principles of Islamic law' (al-mabadi' al-asasiyya fi ahkam
al-sharfa al-islamiyya)?11 The Court of Cassation, in several instances, has stated that these
rules pertain to public policy due to their 'strong link to the legal and social foundations which
are deep-rooted in the conscience of [Egyptian] society.'372 Both the Court of Cassation and the
legal literature define the 'essential principles of Islamic law' as the principles that are
considered fixed and indisputable (nass sarlh qatf al-thubut wa qatf a/-da/a/a).373 The phrase
'fixed and indisputable rules' is a technical term used in the Islamic literature for rules of Islamic
law that are not subject to change or interpretation. This terminology also is used now in
contemporary Egyptian legal discourse.374 Examples of such undisputable rules are the
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Abd al-Wahhab (1958: 39); Abu SacGd (1986: 425-26); al-Ahwani (1993/94: 180); Jarihi (1984/85: 53); Ma'mün
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Court of Cassation No.17, Year 32, 27 May 1964; No.482, Year 50, 14 June 1981; No.36, Year 61, and No.154, Year
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The Supreme Constitutional Court gave an extensive definition of this term in several rulings in the 1990s, explaining
that the Egyptian legislature was allowed only to amend, change, or re-interpret those rules of Islamic law of a 'relative'
nature, while those of an 'absolute' nature were not subject to any change or interpretation. In its 1993 ruling, the
Court phrased this as follows:
Article 2 of the Constitution means that a stipulation of law {nass tashrfi) may not contradict the Sharfa rules which are
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unilateral right of the husband to divorce his wife (ta/ag), the right of polygyny, and the
prohibition for a Muslim woman to marry a non-Muslim husband.375 According to the Court of
Cassation376 and the State Council,377 the rules of apostasy also pertain to these undisputable
principles.
The public policy nature of most of these rules had to be emphasized because they are
not codified. In the case of apostasy, the Court of Cassation and the Supreme Administrative
Court disproved the claim that the rules of apostasy did not apply since they were not
mentioned in any law. Indeed, these rules are not codified, the courts argued, but nevertheless,
they apply since they pertain to the fundamental legal order of Egyptian society, that of public
policy.378
So far, with regard to the consequences of apostasy, Egyptian case law has been
consistent and relatively clear. The apostasy case of Nasr Abu Zayd was based on these very
same rules, but was exceptional for two reasons. First, the issue at hand essentially was not of
family law but of apostasy itself. Second, public policy was to play an important role in the
alleged contradiction between the prohibition of apostasy and the freedom of religion. Both will
be discussed below.
4. Apostasy: The Act Itself
MUSLIMS HAVE NO choice when it comes to religion. A child is born a Muslim if his father is a
Muslim. There is no need to reassert the faith at a later age.379 How then does a court establish
the fact of apostasy, that is, the abandonment of the Islamic faith?380 Based on the case law, it
is proven mostly with documents, such as affidavits of conversion, or identification cards, and
marriage and divorce certificates, on which the religion of the persons in question is registered.
But without written evidence, apostasy is hard to prove.381
absolute in their origin and significance (ahkam al-sharfa al-islamiyya al-qa&iyya fi thubuti-ha wa dalalati-ha.) These
are rules that may not be interpreted (la yajOz al-ijtihad fi-ha). They represent the general principles and immutable
fundamentals (al-mabadi' al-kulliyya wa al-'usül al-thabita) of the Islamic Sharfa that do not tolerate interpretation or
change (ta'w/7aw tabdil). Hence, it is unimaginable that their meaning (mafhOm) is subject to change in time and place.
This is different for the rules that are of a relative nature (al-ahkam al-zanniyya), whether in their origin or significance
or both; interpretation is confined to them and does not extend beyond them, and they change with time and place to
safeguard their flexibility and vitality. It is necessary, however, that this interpretation takes place within the framework
of general fundamentals (al-'usülal-kulliyya) of the Islamic SharFa.
(SCC No.7, Year 8, 15 May 1993 (see for French translations: Bernard-Maugiron (1999: 116); Dupret (1996c). The SCC
gave an English summary of this ruling in Boyle and Omar Sharif (1996: 56), but I find its translation inadequate.)
In a subsequent ruling, the Supreme Administrative Court used similar wordings (No.5257, Year 43, 28 December
1997). In a ruling fifteen years earlier, this court spoke in more general terms of 'the preservation and protection of
Divine rights' (No.240, Year 22, 13 May 1973).
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these are the rules concerning apostasy (...). In ruling that an apostate's marriage is invalid, Divine rights are preserved
and protected. (No.240, Year 22,13 May 1973.)
378
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The following case is illustrative of how complex things might become. A Christian man has a child, then converts to
Islam and has another child. Based on the rule that the child follows his father in religion, the first child is Christian and
his sibling Muslim. When the father died, both children claimed the full inheritance with the exclusion of the other child
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The case of Nasr Abü Zayd382 is unique in the legal landscape of apostasy cases in
several respects. First, the accusation of apostasy did not serve any legal purpose related to
personal status law. Why would a claimant go to such lengths to prove someone's apostasy? It
appears that the Abü Zayd case served no other purpose than settling personal or political
scores.383 In order to do so, Abü Zayd's accusers made clever use of the existing rules in
Egyptian law and jurisprudence on apostasy.
The first legal obstacle they had to overcome was one of procedure: the law required a
'personal interest,' such as any direct legal purpose, interest, or right, other than the mere
accusation of apostasy itself by the claimants. Since the claimants did not have any such direct
and personal interest in their accusation of Abü Zayd's apostasy, they referred to the procedure
of hisba, which allows any Muslim to file a case against a fellow Muslim suspected of violating
the so-called 'rights of God,' or the essential elements of the Islamic faith.384 The use of the
hisba procedure was an issue of legal controversy among the courts,385 but was used
successfully against Abü Zayd.386 By opting for this legal approach, however, the claimants several individuals with no relation to Abü Zayd, except for a concern for Abü Zayd's
interpretation of Islam - could not suffice with the demand for a court ruling on Abü Zayd's
apostasy: they had to invoke his apostasy as a legal impediment to his marriage. In other
words: while the affirmation of Abü Zayd's apostasy was effectively the goal, it had to be legally
constructed as the means.
The second unique feature of the Abü Zayd case was that his alleged apostasy was not
related to conversion on his part, but to blasphemy. This was a matter of legal evidence: Abü
Zayd's apostasy was not based on a document or self-pronounced conversion, but on his
writings on Islam. In the light of Abü Zayd's insistence on being a Muslim and his writings being
in conformity with his Islamic beliefs, the Court had to embark on the difficult task of evaluating
these writings in order to decide whether he was indeed guilty of blasphemy, and consequently,
apostasy. This kind of accusation has happened to other Egyptian Muslims before, often by the
Islamic Research Institute at Al-Azhar, which censors books on their Islamic value, and
occasionally, by Islamic extremists, but those cases were never taken to court.387 Most cases
because of the difference with the deceased's religion. The Muslim child had the advantage because there was clear
evidence of his father's conversion to Islam. The Christian child then proceeded by claiming his father's apostasy, but
was unable to build a case. (Court of Cassation, No. 17, Year 39, 10 April 1974.)
38J
Court of Cassation, Nos.475, 478, 481, Year 65, 5 August 1996 (hereafter referred to as 'Court of Cassation 5 August
1996'). For lengthy extracts of the Appeal Court and Court of Cassation see Berger & Dupret (1998). For analyses and
commentaries see, e.g., Balz (1997: 135-55); Dupret (1996c); Dupret & Ferré (1997: 762-75).
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that his alleged apostasy was brought before the court. According to Abü Zayd, a personal grudge was involved Abü
Zayd, 1998: 48).
384
Since the Abü Zayd case, much has been written on hisba. See, e.g., Balz (1997; 138-43); Thielmann (1998: 81);
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hisba was accepted in the first instance but rejected in the summary appeal proceedings.
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which the claimant can merely make a complaint with the Prosecutor's office, who at his own discretion may decide
whether he will press charges (Civil Code art. 3, amended in 1996). This amendment was invoked by Abü Zayd's
defense counsel, but the Court decided that a change of law could not affect a pending case. In April 2001, the
Egyptian Public Prosecutor was petitioned to prosecute the Egyptian feminist writer Nawal al-Saadawy, who was
declared a heretic by the Egyptian Grand Mufti for her critical remarks on principal matters of Islam, such as the veil,
the pilgrimage and inheritance law. The Prosecutor's office refused, and the subsequent plea to the court for divorcing
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One of the first accusations was made against the - nowadays renown scholar - Taha Hussayn for the content of his
Ph.D. dissertation written at the Azhar University in the 1930s. Such an accusation cost the life of the Egyptian writer
and human rights activist, Farag Foda, who was very critical of the Islamic establishment. He was shot dead by an
Islamic extremist in 1992, one week after he had been branded an apostate by the al-Azhar. Two years later, there was
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extremist group. In 1997, the al-Azhar Front for Scholars accused Hassan Hanafi, a philosophy professor at Cairo
University, of apostasy, but the case was never pursued and faded away without any repercussions for Hassan Hanafi.
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that were brought before the Court were accusations of non-conformity with Islam rather than
apostasy; the claimants demanding the ban of a book388 or film, 389 or a governmental decree.390
Finally, the third unique feature of the Abü Zayd case was that the Court of Cassation
allowed takfir, declaring a Muslim a non-believer; although, the Court did not mention this
expression in so many words. This is a very controversial issue, since such an accusation is
considered one of the 'greater sins' in Islam, to be exercised only with great caution due to its
complexity and grave consequences.391
The Nasr Abu Zayd case, therefore, constitutes a key ruling in the case law of the Court
of Cassation. For the first time, the Court defines what apostasy is and how it can be
committed. In this ruling, the Court adheres to the principles of Islamic doctrine by defining
apostasy as 'a clear declaration of unbelief (kufr)' by a Muslim. As long as a Muslim does not
proclaim himself an apostate, however, he cannot be considered one. Only Muslims who openly
denounce Islam can be considered apostates. In the words of the Court:
Merely believing the mentioned [unbelief] is not considered apostasy, unless it is
embodied in words or actions. According to the majority of the Muslim legal scholars,
among them the Hanafis, it suffices to consider a person an apostate once he
deliberately speaks or acts in unbelief, as long as he meant to be degrading,
contemptuous, obstinate, or mocking.392
The Court's definition reflects the overlap in Islamic doctrine of the definitions of apostasy,
blasphemy, unbelief, and heresy,393 all of which are used by the Court in different meanings,
but with the single unifying factor that they all lead to apostasy. Based on the publications
written by Abü Zayd in his capacity as a professor of Arabic Language and Islamic Studies at
the Liberal Arts Faculty of Cairo University, where he was teaching Quranic Sciences, the Court
found him guilty (as if it were a criminal court) on all three charges. The Court's reasoning among others - is as follows:
He denounces that the Quran is the word of God, describing it as 'a cultural product,'...
and as being affiliated to a human culture, rendering it an incarnated human text...
He describes [Islam] as an Arabic religion, denying its universality and availability to
everybody... everybody;»>> everybody...
He attacks the application of the Sharfa by describing it as backward and reactionary.
He claims that the Sharfa is the reason behind the backwardness of Muslims and their
degradation... He states that abiding by Sharfa texts is contradictory to civilization and
See Article 19 (1997: 47-55). To my knowledge at the time of writing, the latest accusation of apostasy and heresy was
made against the abovementioned Nawal al-Saadawy by the Egyptian Grand Mufti (see, e.g., Al-Ahram Weekly, 12 April
2001, No.529).
108
To my knowledge at the time of writing, no cases related to books of alleged un-Islamic content have been brought
before a civil court. The Islamic Research Institute at Al-Azhar University has legal authority to censor books on
conformity with Islamic dogma but, by lack of authority to confiscate, usually will refer these cases to the State Security
Court.
389
For instance, the film al-Muhajir (the Emigrant) by Youssef Chahine, was said to recount the life of Joseph, who is
considered a prophet in Islam and, therefore, may not be portrayed by an actor. The film was ultimately banned on
procedural rather than substantive grounds. (See the analysis by Bernard-Maugiron (1999: 173-89).
390
For instance, the 1994 decree by the Ministry of Education banning the head scarf at schools, and the 1996 decree
by the Ministry of Health prohibiting the practice of female circumcision (both extensively discussed by Balz, 1998: 14154 and 1999: 229-44).
m
cf. Kamali (1997: 186). See also the former Grand Mufti of Egypt, Shaykh Mohammed al-Tantawi in Al-Ahram, 8
December 1981 and 10 November 1992. Both scholars point out that only a learned person like a judge or jurisconsult
(mufti) is entitled to declare someone an infidel.
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Court of Cassation 5 August 1996.
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Blasphemy (sabb Allah wa sabb al-Rasüt) generally is subsumed under apostasy {ridda), since the Muslim
blasphemer is assumed to renounce his religion also. The Court defines it as:
[SJcorning the Quran or the Prophetic Sunna, or mocking, repudiating, or disavowing them, or intentionally claiming
anything contradicting them publicly or haughtily, or doubting any of it,... denying God's existence or His creation as
mentioned in the Quran,... repudiating the Prophecy of Mohammed - peace be upon him - or in general his prophecy to
all people, or doubting his sincerity,
Both blasphemy and apostasy may be considered unbelief or denial of Islam (kufr), or amount to heresy (zandaqah).
See Carl Ernst (1987: 2)KAmali (1997: 212-21).
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progress and hinders the proceeding of life. He accuses the theological method as
clashing with the mind by stating that 'there is a battle being fought by the powers of
the superstition and myth in the name of religion and literal meanings of religious texts
and by the intellectual powers of progress trying to fight sometimes with superstition on
its own ground.' This is clear unbelief!...
He goes as far as calling for a liberation from Sharfa Texts, claiming that they lack any
essential and fixed elements, and that they only express a historic phase which has
passed. This is an accusation that the law of God is not suitable for all times...
He denies that God Almighty is [physically] on His great Throne and that His Chair
encompasses the Heavens and Earth, and that He created Paradise, Hell, Angels and
Demons, although the Qur'anic verses categorically stipulate all that...
He boldly proceeded in this approach, which is opposed to Islam in its meanings,
dogmas and fundamentals, denying the main fundamentals of its sacredness. He did
not hesitate to contradict established truths, even historic ones... while he was fully
aware of its meaning and truth within the balance of the Sharfa.39''
It may be clear from these excerpts that the Court adheres to a strict interpretation of Islam. In
addition, the Court takes the very conservative stand that an unbeliever - and hence apostate is also the Muslim who takes a too liberal point of view in interpreting Islamic tenets,395 or
claims that the Islamic Sharfa is not fit for application nowadays. The last two definitions of
'unbelief' are a clear warning to the Muslim liberals and secularists, respectively.
Abu Zayd's claim that his writings were not against Islam because he was a believing Muslim
turned out to be the noose around his neck:
He is an apostate, because he has revealed his unbelief after having been a believer,
even if he claims to be a Muslim... An apostate cannot be excused when he claims to be
a Muslim, because he has adopted a stance contrary to Islam. But then a heretic (alzandiq) usually talks about his infidelity and proclaims his wrong faith while at the same
time claiming that he is a Muslim. (Court of Cassation, 5 Aug. 1996).
5. Public Policy (2)
IN THE Abü Zayd case the Court also linked apostasy with public policy, but did so in a quite
different manner. The rules of apostasy, as discussed in the first paragraph, usually are dealt
with in a rather matter-of-fact way: when one apostates, one has to face the consequences.
Public policy was merely a means to ground these consequences into the Egyptian legal
framework. In this respect, apostasy pertains to public policy for two reasons: a) because these
rules were based on essential principles of the Islamic Sharfa, and b) to ascertain their
applicability in light of a lack of any statutory rules.
In the case of Abu Zayd, however, public policy acquires an entirely different role. The
consequences of apostasy are not the issue here, but the protection of the orthodoxy of Islam.
In the words of the Court of Cassation:
To depart from Islam is to revolt against it, and this necessarily finds its reflection in the loyalty
of the individual to the Sharfa, the state, and his ties with the society. This is what no law or
state tolerates... No individual has the right to proclaim that which contradicts the public policy
or morals {al-nizam al-camm aw al-'adab), use his opinion to harm the fundamentals upon
which the society is built, to revile the sacred things, or to disdain Islam or any other heavenly
religion.396
In this respect, public policy goes beyond the legal proportions, and gains a moral and
metaphysical dimension. Protection is the key word here. Egyptian legal scholars have argued
that public policy serves the 'protection of the rights of the Muslim' {himayat huqüq al394

Court of Cassation, 5 August 1996.
This, the Court argues, cannot be tolerated 'because the proofs of their existence are evident: the Qur'an and Sunna
are full of them and they are accepted by consensus.' An example of this offense is 'proclaiming that the Quran is not
coming from God or that it is man-made.'
'" Court of Cassation 5 August 1996.
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mus/im),397 or that its rules are equal to the 'rights of God' (huqüq Allah).™ In both instances,
the scholars' meanings are the same: God has granted the Muslims certain 'rights' that are
'definite,' and hence, inalienable.399 The legal consequence of apostasy is one of these rules
that need to be 'protected,' or strictly adhered to. Deviation from these rules is tantamount to a
violation of public policy. And this is where apostasy has acquired its second meaning in the
Abu Zayd case: the public attack on, or doubt of, any of the fundamental rules of Islam.
6. Freedom of Religion
AS MENTIONED IN the introduction, it is the concept of public policy that may help to solve the
riddle of the apparent contradiction of Egyptian jurisprudence disallowing apostasy, on the one
hand, while upholding the freedom of religion on the other. In order to do so, some general
remarks have to be made about how the freedom of religion is embedded in the Egyptian legal
framework.
The freedom of religion is mentioned in the Egyptian constitution as well as in
numerous instruments of international law to which Egypt is party. Both will be discussed in
detail below. With respect to the international human right of freedom of religion, Egypt's
position must be seen within the wider framework of the Muslim world. Most Muslim states
maintain that Muslims are not allowed to abrogate their faith.400 This view was not yet
vigorously defended by the few independent Muslim states during the discussions of the (nonbinding) Universal Declaration of Human Rights (UDHR) of 1948, which stipulates in Article 18:
Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his belief, and freedom, either alone or in community with
others and in public or private, to manifest his religion or belief in teaching, practice,
worship and observance.401
The Muslim states were more alert with the (binding) International Covenant on Civil
and Political Rights (ICCPR) of 1966, which Egypt ratified in 1982.402 It was through their
instigation that Article 18 of the UDHR, which allowed the 'freedom to change his belief,' was
amended to 'freedom to have or adopt a religion or belief of one's choice.'403 Although this still
appears to give a person the freedom to change his or her religion, Egypt is of the opinion that
this provision does not violate 'the rules of Sharfa law.'404
As to the Egyptian Constitution, Article 46 reads: 'The state shall guarantee the freedom
of belief and the freedom of practice of religious rites.'405 Article 2, which is of importance in the
discussion of Article 46 reads: 'The Islamic Sharfa is the main source of legislation.'406
While the interpretation and application of the Constitution is the exclusive prerogative
397
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It should be born in mind that the term 'rights' is misleading because the rules contain both rights (the husband has
the right to divorce his wife by repudiation) and obligations (the woman must keep a waiting period - cidda - after
divorce or death of her husband), as well as general injunctions (a Muslim woman is not allowed to marry a non-Muslim
man).
"°° See, e.g., Mayer (1995: 142).
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Egypt, upon ratification of the covenant in 1982, added the following statement: 'Taking into consideration the
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of the Supreme Constitutional Court, the international treaties signed by Egypt may be applied
directly by the Egyptian courts or called upon by Egyptian litigants.407 These rules are not
adhered to strictly, however, since constitutional rights also were invoked before and discussed
by the Court of Cassation in the Abu Zayd case, without reference being made to the same
rights as stipulated in international treaties.
Procedural matters being as they may, the issue of substantive law was dealt with as
follows: Egyptian legal discourse confines the scope of freedom of religion usually to nonMuslims in Egypt. It is often stated both in case law and legal literature that the constitutional
'freedom of belief' means that non-Muslims should be free to practice their faith unhindered, as
well as administer their own religious affairs, including family law.408 Similarly, conversion by
non-Muslims, which effectively means that a religion or church is abandoned to embrace
another, also is not to be interfered with, as the Court of Cassation has ruled on many
occasions409: 'it is standard jurisprudence of this court that it is up to the person to change his
rite or sect {milla aw talfa410)'
With regard to Muslims, on the other hand, the situation is considered to be completely
different. The most clarifying explanation in this respect has been given by the Supreme
Constitutional Court in the case of 'the battle of the veil.' The decree of the Minister of
Education banning the veil from state schools was opposed before the Court with the argument
that such prohibition violated the freedom of belief. The Court rejected this plea, pointing out
the difference between the 'freedom of belief' and the 'freedom of practice of religious rites.'
The Court interpreted the 'freedom of belief' as a guarantee to practice one's belief unhindered,
and made the following qualifications:
The first of these two [i.e. the freedom of belief] is unrestricted, while the second [i.e.
the practice of this belief] may be restricted by means of its [internal] order to affirm
some of its highest interests, and in particular on the grounds of preserving public
policy and moral values [al-nizam al-camm wa al-'adab] and to the protection of the
rights and freedoms of others.411
The Court was of the opinion that the obligation to wear the veil was not an
undisputable rule of Islamic law. Hence, it qualified as a practice rather than as a belief, and
therefore, was open to limitations in the interest of public policy; in this case the dress code at
school was part of the supervising function of the governmental function of supervising
education.
The same reasoning has been applied by the Court of Cassation and the Administrative
Courts in matters of apostasy (that until now has not been a subject dealt with by the
Constitutional Court): where the freedom of belief implies that one could never be forced to
become a Muslim, once a person is a Muslim, he has to submit to the rules of Islam as a matter
of the practice of that religion. In 1980, the Supreme Administrative Court phrased this as
follows:
Since Islam protects the freedom of belief - for Islam may not be forced on anyone freedom of belief as granted by the Constitution means that each individual may freely
embrace whichever religion he believes without constraint. However, this freedom does
not restrict the application of the Islamic Sharfa to those who embrace Islam. The
'''°7 Egyptian Constitution, art. 151.
408
See, e.g., Ahwanï (1991) and State Council (Supreme Administrative Court) No.501, Year 4, 25 April 1959 (discussed
by cAbd al-Barr, 1991: 283-90).
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Constitutional Court, the Supreme Administrative Court had ruled that the decree did not conflict with the freedom of
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State's religion is Islam... Since the plaintiff has embraced Islam, he must then submit
to its law which does not condone apostasy.412
The Court of Cassation has ruled in similar wordings in several cases, the last being the Abu
Zayd case:
The purpose of entering Islam is to abide by its rules, including those of apostasy... The
rules for apostasy are no more than measures to keep a Muslim in his Islam,
distinguishing him from others... This is what also happens in other religious laws with
regard to their followers: they demand continuous loyalty to them. Once an individual
joins in, he is to abide by its rules which can expel or segregate him if he violates their
fundamental principles which he embraced... Certain religious laws... consider a
difference of religion an impediment to marriage which prevents its conclusion, and
they consequently impose separation or divorce. The same applies when one of the
spouses embraces another religion. This does not violate the freedom of belief.413
7. Public Policy ( 3 )
ACCORDING TO THE case law of the three highest Egyptian civil courts, neither the act of
apostasy nor its legal consequences are related to the freedom of religion. Apostasy in the
courts' definition does not pertain to a freedom of belief, which is interpreted as the right to
practice one's belief free of any coercion or prejudice. Apostasy is part of the practice of a
belief, the regulation of which is left to the 'internal order' of that particular religion. It is the
freedom of the internal order of that religion to prohibit or allow apostasy, as it is the freedom
of that order to stipulate marriage impediments based on, for instance, the difference in religion
between the spouses.
While the freedom of belief may not be restricted, conditions can be made on the
freedom of its practice. These conditions are related to public policy, albeit in different ways.
First, both the Egyptian Constitution (in the interpretation of the Supreme Constitutional
Court414) and the ICCPR415 allow for this freedom to be restricted on the basis of public policy.
This can work two ways. For one, religious practice may be restricted for considerations of
government policy, which also, confusingly, is referred to as 'public policy.' This may force the
authorities to impose limitations - as in the 'battle over the veil' case. On the other hand, when
some of these religious practices themselves pertain to public policy, they are not to be
restricted in any way whatsoever. As it turns out, Egyptian public policy does not allow
apostasy, and therefore, this prohibition may not be tempered by a Tree' practice of Islam.
In the Abü Zayd case, the restrictions on the freedom to practice Islam were carried
even further when, in this instance, the Court of Cassation argued that a Muslim making public
statements contrary to the orthodoxy of Islam violates Egyptian public policy. The Court did not
interpret this in terms of freedom of religion, however, but as a matter of freedom of opinion
(Article 47 Constitution):
To depart from Islam is to revolt against it, and this necessarily finds its reflection in the
loyalty of the individual to the Sharfa, the state, and his ties with the society. This is
what no law or state tolerates. Hence, the Sharfa and all other constitutions and laws
permit freedom of opinion within the limits of public policy that prohibits wrong doing or
misuse of a right. No individual has the right to call for what contradicts the public
policy or moral values (al-nizam al-camm aw al-'adab), or use his opinion to harm the
fundamentals upon which the society is built, or to revile the sacred things, or to
disdain Islam or any other heavenly religion.416
412
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The latter use of public policy shows the duality of apostasy in Egyptian legal discourse: a strict
distinction is being made between the legal consequences of apostasy, which are merely
perceived as a legal impediment in matters of personal status, and the acts leading to apostasy,
such as pronouncing unbelief or blasphemy, resulting in the violation of public morals. Both are
related to public policy, but differently: in the first case, public policy is the justification for the
strict adherence to the rules of apostasy, while in the second case public policy serves as the
protecting shield for the orthodoxy of Islam.
8. Conclusion
THE PROHIBITION OF apostasy for a Muslim, as defined in Islamic law, is enforced in all its
consequences in Egypt, except for the death penalty. This prohibition has no foundation in
legislation, but is based directly on Islamic law, which, in turn, is mentioned in several Egyptian
laws as a source of law. The three highest civil courts in Egypt, the Court of Cassation, the
Supreme Constitutional Court, and the Supreme Administrative Court of the State Council, have
upheld this rule for at least the past half century. The prohibition of apostasy, the courts agree,
is one of the rules that come with being a Muslim. And being a Muslim is as inalienable a part of
a person as one's color or sex.
There is a blatant contradiction between, on the one hand, the prohibition of apostasy
and, on the other hand, the constitutional guarantee of'freedom of belief' and similar provisions
in the international human rights treaties to which Egypt has committed itself. The courts do
not see this contradiction - or choose not to see it - because they base their rulings on two
assumptions. First, apostasy is one of the 'definite' Islamic rules, and hence, is part of Egypt's
public policy; that is, the fundamentals of the legal order. Second, the rules of apostasy are part
of the freedom to practice one's religion, which, according to both the Supreme Constitutional
Court, as well as the ICCPR, is subject to restrictions of, inter alia, public policy. Hence, the
prohibition of apostasy is considered to be outside the scope of unrestricted freedoms.
While the courts' position on the (Islamic) interpretation of apostasy itself has
undergone no change in Egypt, the developments in the 1990s had serious repercussions. Until
the 1990s, apostasy was mostly a clear situation of conversion, that is, an intentional act by a
Muslim to convert to another religion. Usually, these converts had been Christians before
becoming Muslim, and their conversions often were documented or otherwise easy to prove.
Case law mainly dealt with the consequences of apostasy. During the 1990s, however,
accusations of apostasy by third parties abounded, based on alleged blasphemous or heretical
writings by the accused Muslim. These cases largely were instigated by the conservative
religious establishment, in particular the Islamic Research Institute at Al-Azhar.
This caused the second feature of the 1990s to develop: a power struggle between
Muslim jurists and the courts over the monopoly on authoritative interpretation of Islamic law,
which appears to have been won by the courts.''17 This was only possible because of the
conservative position of these courts with regard to Islamic law. The Egyptian courts especially the highest courts - are secular courts (i.e. not aligned with any religious law or
doctrine) with a long-standing reputation of neutrality and non-partiality. However, when
presented with questions on Islamic law, they show a tendency to embrace a conservative
interpretation of Islam. This is not new - the courts have always done so. It was only when the
Islamic religious discourse was taken to the court room that this attitude became more
apparent. The courts have not become more Islamic, but they have been confronted with more
'Islamic' cases than before. Nor is there a sudden increase of Islamic rules being incorporated
into the order of the secular law, as some have argued.418 Islamic rules have always been part
of the secular legal order. On many occasions in the past, the three courts have made clear that
'definite' rules of Islamic law are fundamental to the Egyptian legal order. Few of these rules
were codified, however, but retained their importance through public policy. As such, these

Balz (1999: 243).
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Islamic rules become visible only in the case law of the Egyptian courts. Only now, with an
increasing case load dealing with 'Islamic' issues, does this essential character of the Egyptian
legal order manifest itself more clearly.
Regardless of the unanimous opinion of the highest civil courts in Egypt on the
prohibition of apostasy, for many it still represents a clear example of a human rights violation.
Care should be taken, however, not to be drawn too easily into the general discourse on human
rights violations in Muslim countries. This discourse considers most human rights violations to
be the result of the political atmosphere. This is correct for a majority of cases, and it is equally
correct to conclude that many of these violations have nothing to do with Islam, even when
Islam is used as a justification.419 But this political dimension is absent in the particular case of
apostasy in Egypt: we are dealing with a sound rule of Islamic law that has been upheld for
many decennia by a judiciary that generally is recognized as independent. By upholding this
rule, the judiciary expresses a fundamental belief and, indeed, the public policy as perceived by
a majority of Egyptian Muslims.
These established legal rules on apostasy, however, have become the subject of abuse.
In the Abü Zayd case, the Egyptian judiciary has, for the first time, passed judgement on what
an apostate /s rather than on the legal consequences of apostasy. By defining apostasy in the
Abu Zayd case, the Court of Cassation has ruled on the content of Islamic doctrine. All this was
done in the name of public policy, i.e. the fundamental principles of the Egyptian society. The
public policy that was initially aimed at protecting the adherence to specific rules regarding
apostasy, however, has turned into the protection of Islamic doctrine at large.

"'' Bielefeld (1995: 595); Halliday (1995: 153); Mayer (1995: xvii).
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Chapter 5
Secularizing Interreligious Law in Egypt

A

mong the fifteen recognized Muslim, Christian and Jewish communities in
contemporary Egypt, nine religious family laws are applicable. There is no civil or
secular marriage: the creed of the individual Egyptian determines which family law is
applicable. The question as to which law applies when the spouses are of different
religions is answered by the so-called interreligious rules that determine which law prevails.
According to Egyptian legal doctrine, these interreligious rules are based on Islamic law and, in
particular, the prevailing opinion of Hanafi legal doctrine. In this chapter it will be shown that
the legal reforms of 1955 have created substantial changes, not of, but within the framework of
Egyptian interreligious law. These developments illustrate how Egyptian law formally adheres to
the legacy of Islamic law, but allows for new albeit unobtrusive interpretations of Islamic law
that are of a secular rather than religious nature.
1. Introduction to Interreligious Law

WITHIN THE ISLAMIC family law system, Muslims and non-Muslims each have their own
religious family laws as well as their own separate courts that adjudicate these laws. The
separation of legal realms has been preserved until today in most Muslim countries with nonMuslim minorities, including Egypt, which is the setting for this chapter.
This coexistence of family laws does not, however, imply parity between and among
these laws. Islamic family law is upheld as the general, overriding law. The application of nonMuslim laws is an exception to the rule of Islam's legal supremacy. The community of family
laws is not a 'plurality of family laws,' as commonly mentioned in contemporary Egyptian legal
doctrine, but rather a duality of family laws, since a distinct difference is drawn between the
family laws for Muslims and non-Muslims.
This schism between the two legal spheres raises certain legal problems. If legal
supremacy lies with Islamic law, how should one regard the rules of non-Muslim family laws
that not only are different from Islamic law, but also violate certain essential rules of Islamic
law? For instance, in most Christian churches marriage is a holy sacrament, concluded by a
priest, while Islamic law considers the presence of two witnesses as a constitutive condition for
the validity of a marriage. Should one let the Christians follow their own rules, with the result
that essential principles of Islamic law will be violated? Or should these principles of Islamic law
be upheld, and certain non-Muslim rules declared invalid?
The same issue arises when Islamic (family) law applies to a non-Muslim, e.g., when a
non-Muslim applies to a Muslim court, or when he or she converts to Islam. In both cases the
Muslim court, which may apply only Islamic law, is faced with a marriage that has been validly
concluded under non-Muslim law. Should the court declare the non-Muslim marriage invalid
merely because it was not concluded in accordance with Islamic family law? Or should the court
disregard its own family law and recognize the validity of the marriage under non-Muslim law?
These are matters of interreligious law, the legal mechanism of choosing among more
than one applicable religious family law.'120 The easiest solution would be to give Islamic law
overriding authority, but that solution is undesirable because it would exclude the non-Muslim
law in its entirety, and hence violate the principle of Islamic tolerance (see below). A balance
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therefore had to be struck between upholding Islamic law in matters of family law, on the one
hand, and tolerating non-Muslim law, on the other.
This balance rests on the concept of 'public policy', which signifies the essential values
of the dominant legal order. These values represent the limits of legal tolerance vis-a-vis other
(i.e. non-Muslim) laws. The general premise is that although non-Muslim laws may be contrary
to Islamic law, they may not violate principles that are essential to Islamic law.
Elsewhere, I have made an inventory of these principles in contemporary Egyptian
interreligious law.421 In this chapter, I will compare Egyptian interreligious law with the Islamic
legal principles from which it is derived, i.e. HanafT fiqh. I will attempt to demonstrate that the
principles of interreligious law have undergone substantial changes in contemporary Egypt since
the legal reforms of 1955.
Two points must be made at the outset. First, interreligious rules work bilaterally. When
more than one law applies to a single case, each law will have both its own interreligious rules
and public policy, and consider itself superior to the other. For instance, in a Christian marriage,
if the husband converts to Islam, the marriage remains intact according to Islamic law but not
according to the relevant Christian law. A Christian court therefore will not recognize the Muslim
court's pronouncement that the marriage is valid and, conversely, a Muslim court will not
recognize a Christian court's pronouncement that the marriage is invalid. This is not necessarily
a problem when the legal systems exist on the basis of parity and the litigants live within their
own religious communities. In that case, the Muslim will abide by the ruling of the Muslim court
and not pay heed to the ruling of the Christian court, and the Christian will do likewise. In
Islamic and contemporary Egyptian family law, however, the family law of the Muslims has
overriding authority over the other family laws and sometimes even overrules them.
Secondly, there is the issue of terminology. Contemporary Egyptian legal doctrine and
case law use the term 'Islamic Sharfa' {al-Sharfa al-islamiyya) when discussing the Egyptian
family law for Muslims. This is confusing, because 'Sharfa,' in my opinion, carries more than
one meaning: a divine code which is not clearly defined; a legal code developed by early Muslim
jurists, and which serves as the generic root of contemporary family law, like one may refer to
'Roman law' as the predecessor and source of inspiration for many contemporary European
laws; and finally, contemporary developments and applications of Sharfa law, in particular
family law.
In this chapter I make the following distinctions. 'Islamic law' is used in a generic sense
to signify the general concept of the religious law of Islam with its multiple (theological,
metaphysical and legal) connotations. The specific rules of this law will be referred to as fiqh,
i.e. Islamic legal doctrine as laid down in the legal literature of early Muslim jurists.422 The
Egyptian system of family law and interreligious law is indebted to the fiqh, in particular to
HanafT doctrine which became the dominant doctrine in the Egyptian courts in the early
nineteenth century.423 In 1931, Egyptian Muslim courts, confronted by a family law case that
was not covered by legislation, were instructed to judge in accordance with 'the prevalent
opinion of the school of Abü HanTfa.'424
Finally, there are 'Muslim' and 'non-Muslim' family laws, i.e. the family laws of the
Muslim and various non-Muslim communities, respectively. Although fiqh and Egyptian legal
doctrine commonly treat these laws as two distinct and static legal systems, it must be
emphasized that these laws have undergone many changes, both in time and place. The
Egyptian family law for Muslims has been amended significantly since its first promulgation in
the 1920s, and is different from that of, say, Syria, Iran or Morocco.
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See Chapters 1, 2 and 3.
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2. Interreligious Law in Hanafï fiqh 4 2 5
2.1 Jurisdiction
ACCORDING TO ISLAMIC legal doctrine, non-Muslims who live under Muslim rule may freely
practice their religion in exchange for their recognition of Islamic rule and the payment of a poll
tax.426 This freedom is collective rather than individual, with the result that each of the nonMuslim communities is free to manage its own religious affairs, including matters relating to
family law, especially marriage and divorce, which are considered an inextricable part of
religion. Each non-Muslim community therefore legislates, upholds and adjudicates its own
family law.
Central to Islam's system of religious family law is the concept of wilaya, that is the
sovereignty of Muslim authority or, in legal terms, the jurisdiction of Islamic law. Although
Islamic law has universal jurisdiction with regard to all Muslims, in practice this jurisdiction can
be exercised only within the territorial realm of Islam (Daral-Islam)?27 Islamic law has no such
universal jurisdiction with regard to non-Muslims, unless they reside or travel in the realm of
Islam, a distinction that corresponds to two legal categories of non-Muslims: dhimms, i.e. those
who live within the realm of Islam and thus under Muslim rule, and musta'mins, i.e. non-Muslim
foreigners who enter the realm of Islam on the strength of a safe-conduct. The non-Muslims
who do not reside in or enter in the Realm of Islam are harbs, i.e. inhabitants of the Realm of
War (Dar al-Harb).
With respect to non-Muslims, therefore, the wilaya of Islamic law has a territorial'scope,
since it applies only to the dhimms, i.e. those residing within the realm and under sovereignty
of Islam. With regard to Muslims, however, the wilaya of Islamic law has a personalscope,
since it applies to a Muslim regardless of where he stays or resides, even within the realm of
the harbs. (The wilaya of the Muslim authorities to implement Islamic law has no personal
scope, however: according to the fiqh, their judicial authority does not extend beyond the realm
over which they exert effective power.428)
Islam's wilaya over dhimms is not all-embracing. It does not extend to the religion of
the dhimml, which is considered inviolable. As a consequence, the religious rules of the
dhimmis are exempted from Islam's wilaya. This exemption applies especially to the laws of
marriage and divorce, which, as noted, Islamic law considers as an intricate part of religion. In
fiqh literature, for instance, it is said that non-Muslims 'believe' (yétaqidöna) in their rules of
family law.429 Similar exemptions from Islamic law apply to non-Muslim customs that are not
entirely religious, such as the consumption of alcohol and pork, both prohibited in Islamic law:
for example, Islamic contract law, which is applicable to all residents of the abode of Islam,
Muslim and non-Muslim, allows non-Muslims to sell, purchase and handle pork and alcohol.
2.2 Conflict rules
The fact that non-Muslims and Muslims have separate family laws and courts points to a strict
use of the lex fori rule: each court exclusively applies its own religious law. If the religion of one
litigant is different from that of the court, e.g., when a Muslim applies to a Coptic court or a Jew

425

In this paragraph I have made use of the following literature: Abu Sahlieh (1979); Arminjon (1949: 79-172);
Cardahi (1937 : 511-649); Fattal (1958); Friedman (2003); al-Samdan (1986); Mahmassanï (1972); Maraghï (n.y.).
426
This freedom was enjoyed by Christians and Jews and, to a lesser extent, by Zoroastrians. Whether this status was
to be enjoyed exclusively by Arab non-Muslims, was debated among the jurists in the first centuries of Islam. According
to Hanafi jurists, it should also be granted to non-Arab non-Muslims (Fattal, 1958: 74).
427
Kasani (1986, Vol.5: 192); Sarakhsï (1906, Vol.10: 95; Vol.13: 121). Also: al-Samdan (1986: 3 0 ^ . One Hanafï
opinion, attributed to Abü Hanlfa and al-Shaybani holds that Islamic law is not applicable to Muslims outside the realm
of Islam, for the practical reason that this law cannot be implemented there. A Muslim in Dar al-Harb remains religiously
accountable, however (Kasani and Sarakhsï, idem).
m
Johansen (1979: 34-35, 44; 1994: 141-44).
429
Kasani (1986, Vol.2: 310).
104

to a Muslim court, the basic rule is that a Muslim court may hear non-Muslim cases, but a nonMuslim court may not do so with regard to Muslims.'130
Non-Muslim courts are prohibited to hear cases involving Muslim parties, let alone pass
judgment on them, because that would imply the submission of a Muslim to non-Muslim
authority or law. This, again, is the rule of wilaya, the sovereignty of Islamic law and Muslim
authority: a non-Muslim may never rule, judge or otherwise exercise authority (wilaya) over a
Muslim - hence a non-Muslim may not testify against a Muslim431, and a Muslim woman may
not marry a non-Muslim man.432 This understanding of wilaya is encapsulated in the maxim
'Islam supersedes and cannot be superseded' {al-Islam yéflü wa la yiflacalay-hi).m
Thus, with respect to interreligious law, Muslim family law applies whenever a Muslim is
involved and whenever a non-Muslim refers his case to a Muslim court. In the latter case, the
Muslim judge may apply only Islamic law, although some schools of law argue that the Muslim
judge is not compelled to pass judgment, while others hold that he should not hear such case
at all. Hanafi doctrine maintains that when a non-Muslim seizes a Muslim court,434 the Muslim
judge should hear the case and pass judgment in accordance with Islamic law.435 According to
Hanafi doctrine, therefore, by referring to a Muslim court a non-Muslim implicitly applies for the
application of Islamic law to his marriage or divorce.
3. Contemporary Egyptian Law and the Reforms of 1955
3.1 Historical developments
AFTER EGYPT CAME under Muslim rule in the 7th century CE, a system of separate jurisdictions
was implemented: the Muslim court exercised jurisdiction in all civil and penal cases, while nonMuslims were granted their own jurisdiction in religious matters.436 Most authors maintain that
this system has remained more or less intact until the present,437 although the Egyptian
historian Girgis points out that the Coptic church has at times been deprived of its judicial
powers (especially during the y^-ll" 1 centuries), while at other times the jurisdiction of the
church was extended to penal and civil law (as in the early Ottoman period).438
Non-Muslims, especially Christian men, sometimes appealed to the Muslim court
because it served their interest. Once a non-Muslim had referred his or her case to the Muslim
court, Muslim law was applied to him which sanctioned for instance polygamous marriages or a
430
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divorce by means of the talaq - both practices forbidden by his Christian family laws.439 In
1868, however, a ministerial decree prohibited Muslim courts ("Sharfa courts') from hearing
cases initiated by non-Muslims in matters of testament440 and marriage and divorce, which were
assigned to the exclusive competence of the non-Muslim court.441 This prohibition applied even
to non-Muslim couples who had agreed on the application of Islamic family law to their
marriage or divorce.442 This division between Muslim and non-Muslim jurisdiction was not
always adhered to in practice, but was strictly upheld by the Court of Cassation during the
second half of the twentieth century.443 As a result, a /7cv?-Muslim who wants Muslim family law
applied to his marriage or divorce has no option but to convert to Islam. The option to apply for
another family law by converting to the religion of that law was denied to Muslims, however,
because such conversion constituted an act of apostasy which was not recognized by Islamic
law.444
While the optional application of Muslim family law was restricted, an Egyptian nonMuslim still faced mandatory application of Muslim family law in two instances. First, if a nonMuslim is married to a Muslim, Muslim family law applies to the marriage because one of the
spouses is a Muslim.445 Second, since non-Muslim courts in Egypt until their abolition in 1955
did not recognize each other's jurisdiction, mixed non-Muslim couples (Catholic and Jewish, for
instance, or Coptic and Catholic, or even Coptic-Orthodox and Greek-Orthodox) were referred
to Muslim courts that applied Muslim family law - and apparently made an exception to the rule
that they were not to hear these cases (see further below).
By the nineteenth century, one Muslim, twelve Christian446 and two Jewish447
communities were recognized in Egypt as semi-autonomous with regard to their personal status
laws.448 Each community retained its own court,449 even if these separate courts sometimes
applied the same law (as was the case with the seven Catholic sects). The fifteen religious
communities in Egypt adhered to a total of nine family laws.450
3.2 The reforms of 1955
A FUNDAMENTAL RUPTURE with this legacy of separate legal spheres of family law occurred in
1955: the family courts (both Muslim and non-Muslim) were abolished and consolidated under a
single, national court.451 According to the Explanatory Memorandum to Law 462, the abolition of
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the family courts was intended to put an end to the 'chaos and abuse of litigation' caused by
the plurality of jurisdictions. Also, both Muslim and non-Muslim courts - but especially the latter
- were often mismanaged and did not function properly.452 In addition to these practical
considerations, the reform of the judiciary served the purpose of national unity by subjecting all
Egyptians, regardless of their religion, to a single judiciary that was both Egyptian and
secular.453 The general feeling among the judiciary and political leadership was that 'the
existence of separate and autonomous personal status courts, with their own laws, procedures,
training and personnel, was inconsistent with a unified, centralized, national judiciary.'454 The
only objection to the unification of the courts was voiced by the conservative lawyers of the
Sharfa-courts and members of minority and foreign communities.455
The abolition of the Muslim and non-Muslim family courts, however radical it may seem,
did not entail any change to the content and jurisdiction of the religious family laws. The nine
family laws of the Muslim, Christian and Jewish communities in Egypt remained in force, with
their applicability being determined by the creed of the litigant. In several instances nonMuslims requested the application of Muslim law, or of a non-Muslim law other than their own,
arguing that the abolition of the family courts had also annulled their jurisdictions. However, the
Egyptian Court of Cassation ruled that, as a matter of public policy, parties are not at liberty to
opt for the family law of their choice.456
The legal structure of Egyptian interreligious law has remained intact. The 'prevalent
opinion of the school of Abü Hanifa' is still the default doctrine for judgments in family cases in
which the relevant family law does not provide answers. What was formerly referred to as the
wilaya of Muslim family law is maintained as the 'general law' {al-Sharfa al-camma), i.e. the law
with overriding authority in matters of family law.457 Also, the practice of applying Muslim family
law to non-Muslim couples who are not of the same religion, rite or sect, was formally legalized
by Law 462 of 1955.458
However, Egyptian case law after 1955 shows that significant albeit inconspicuous
changes did occur within the legal fabric of interreligious law. It was not the institutions or the
law itself that underwent alterations, but rather the interpretation of the law. The courts'
reading of Egyptian interreligious law after 1955 manifests a shift in Egypt's legal perspective
on relations between Muslim and non-Muslim law and, by consequence, an adaptation of Hanafi
legal doctrine in this respect. Central to this change in Egyptian legal doctrine is the concept of
'public policy' {al-nizam a/-camm), which was newly introduced by the same reform law of
1955.459
4. Public Policy
THE LEGAL NOTION of 'public policy' is particular to conflicts law. Although the term has
various meanings,460 within the context of Egyptian family law it refers to the situation in which
foreign law rules violate fundamental values of the national (Egyptian) legal order, which can
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only happen in the cases in which Egyptian law allows foreign laws to be applied in Egypt. As in
most countries, this occurs mainly within the realm of family law.
As a basic rule, a foreigner may have his own national family law applied by the court
of the country in which he happens to be, e.g., a French court may apply English marriage or
divorce law to an Englishman travelling or residing in France. There is one exception to the
rule: if the application of a particular rule of foreign law constitutes a violation of the
fundamental values of the court's national order, that rule will not be applied. In our example: if
a rule of English law violates essential values of the French legal system ('violates public
policy'), that rule will not be applied by the French court.
In addition to the application of public policy, there is the issue of its content: what are
the fundamental values that are being violated? Contemporary legislators deliberately leave this
question open in order to give courts the possibility to adapt the notion of public policy to
changing social and historical circumstances. Suffice it to say that public policy constitutes
either national {lex fori) rules or fundamental legal principles that must be applied at all
times.461 The determination of which principles or rules ought to be considered public policy is
left to the discretion of the courts. To determine the content of public policy, one must
therefore turn to the case law and, to a lesser extent, legal literature.
4.1 Public policy in contemporary Egyptian law
THE TERM 'PUBLIC POLICY' was first introduced into Egyptian civil law with reference to foreign
family law in 1949 and with reference to Egyptian non-Muslim family law in 1955.462 The fact
that the notion of public policy was introduced in connection with interreligious law is
significant, because it indicates that the non-Muslim laws are considered to be foreign laws
rather than national laws.463
Both the term 'public policy' and its usage in Egyptian law draw heavily on the Western
concept, as confirmed by a key ruling of the Egyptian Court of Cassation in 1979.464 After
pointing out that public policy is the same in both international and interreligious conflicts law,
the Court defined public policy as a secular concept:
[Public policy] comprises the principles that seek to realize the public interest of a country, from
a political, social and economic perspective. These [principles], which are related to the natural,
material and moral state of an organised society, supersede the interests of individuals.
The concept [of public policy] is based on a purely secular doctrine that is to be applied as a
general doctrine to which society in its entirety can adhere and which must not be linked to any
provision of religious laws.
With regard to family law, however, the Court made an exception to the secular
doctrine:
It is the established jurisprudence of this court that the Islamic Sharfa is the general law
in the sense that it applies as a matter of principle to the rules of family relations of
Muslims as well as non-Muslims. All other [non-Muslim family] laws apply only by way of
exception and only if they fulfil the conditions as stipulated in articles 6 and 7 of Law 462
of 1955 (...).
The Court reiterates the standard Islamic legal doctrine: Muslim family law applies to nonMuslims, except in matters relating to marriage and divorce. I t is for this reason that nonMuslim marriage and divorce rules are subjected not to the principles of a 'purely secular
doctrine' but rather to those of 'Islamic Sharfa,' which, in its capacity as the 'general law,'
continues to apply to non-Muslims in all remaining fields of family law.
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In conformity with Western legal doctrine, the content of public policy is left to the
courts. Elsewhere, I have identified and analysed the rules of Egyptian non-Muslim family laws
that have been held to be a violation of Egyptian public policy since 1955.465 Briefly, these rules
include: not observing the wife's mandatory waiting-period {cidda) after her divorce or her
husband's death; the forced marriage of a childless Jewish widow to the brother of her
deceased husband (the so-called 'levirate marriage'); the Coptic prohibition of a divorcee to
remarry; the conversion of a spouse to Islam as a ground for divorce.
According to Egyptian case law and legal literature, these non-Muslim rules violate
Egyptian public policy because they contravene 'essential principles of Islamic law' {al-mabadi'
al-'asasiyya fiahkam al-Sharfa al-islamiyya). These 'essential principles' are further defined as
rules that Islamic legal doctrine has established as fixed and indisputable (nass sarih qatf althubüt wa qatf al-dalala), because of their explicit mention in the Quran and Sunna.466 In
defining public policy thus, contemporary Egyptian legal doctrine is adamant in its adherence to
Islamic law, especially Hanaff fiqh. This is remarkable because both the mechanism of
contemporary Egyptian public policy and its contents are different from that of Hanaff fiqh.
4.2 Public policy in Hanafi fiqh467
HOWEVER SHARP THE separation appears to be between the legal realms of Muslim and nonMuslim family law, two problems of conflicting laws remain. First, there is a matter of principle.
If non-Muslims are allowed to apply their own family laws, what happens when these laws
violate rules of Islamic law considered essential to Islamic religious standards, as in the case of
a Christian marriage concluded by a priest, rather than in the presence of two witnesses, as
required by the f/qn? Should Christians who are subject to the Islamic legal order be permitted
to violate its essential principles? Or should the Islamic legal order prevail at the expense of
certain non-Muslim rules?
The reverse side of this question occurs when a non-Muslim converts to Islam or
appeals to a Muslim court. In both cases, Islamic law is to be applied. But how should the court
treat a marriage concluded under non-Muslim law: should that marriage be declared invalid
merely because it was not concluded in accordance with Islamic law? Or should the court
recognize the validity of the marriage as established under non-Muslim law, which is
tantamount to disregarding Islamic law?
There was no unanimity on these issues among the three founding fathers of the
Hanafi school. Abu Hanifa (d. 150/767) was inclined to a laissez-faire attitude, while 'the two
companions' Abu YGsuf (d. 182/798) and Muhammad al-Shaybani (d. 189/805) argued that
Islamic legal principles were to be upheld, a position that was even more staunchly advocated
by the fourth authoritative Hanaff jurist, Zufar b. al-Hudhayl (d. 158/775). During the formative
period of Hanaff doctrine, the varying opinions of different Hanaff jurists were considered
equally valid. Beginning in the twelfth century, however, they were put into a hierarchical order:
when confronted with conflicting opinions among these Hanaff jurists, a judge had to follow,
first, the opinion of Abu Hanffa, then Abü YQsuf, then Muhammad Shaybanf and, finally,
Zufar.468 Although by the eleventh centuries these jurists were considered 'old jurists'
{mutaqaddimïri) and preference was occasionally given to the 'later jurists' (muta'akhkhiriri),
contemporary Egyptian legal doctrine - both literature and case law - commonly refer to the
'old jurists, maintaining among them the old order of preference, as we will see below.
Hanaff jurists all agreed that Muslim family law should not be imposed upon nonMuslims unless they appear in a Muslim court, which takes place only upon the initiative of the
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non-Muslim, either by appealing to the Muslim court or by conversion to Islam. Islamic family
law therefore may be imposed upon non-Muslims only as a consequence of a voluntary act by a
non-Muslim. As we have seen, if a non-Muslim seizes the Muslim court, Hanafi doctrine requires
that the judge hear the case and bases his judgment on Islamic law. This is the phase in which
controversies arose among the prominent Hanafi jurists.
Hanafi jurists disagreed over how a Muslim court should assess the legal status of a
non-Muslim marriage. Abu Yüsuf, al-Shaybani and Zufar advocated what is called nowadays
public policy,469 i.e., legal facts relating to non-Muslims should not be upheld by a Muslim court
if they violate essential principles of Islamic family law. According to these three jurists, a nonMuslim marriage should be treated as voidable {fasid) in three circumstances: if it was
concluded in the absence of witnesses,470 or without observing the mandatory waiting-period
(cidda), or between persons who are too closely related by blood ties (maharim).A7i A nonMuslim marriage concluded without payment of the dower (mahr) is irregular, but should not
be dissolved, because it can be repaired by imposing the proper dower {mahr al-mltiil).
Abü Hanifa disagreed. He accorded non-Muslims complete immunity from Islamic family
law. Non-Muslims have absolute freedom within the field of marriage and divorce, he argued,
even if their rules contradict Islamic rules. The right of non-Muslims to exercise complete
freedom in managing their own family law matters is embodied in a maxim attributed to Abu
Hanifa: 'We were ordered [by God] to leave them and their religion' {nahnu 'umir-na bi-can
natruka-hum wa ma yadïnüna473). Abu Hanifa drew an analogy with wine and pork, which,
although expressly forbidden by Islam, may nevertheless be consumed by non-Muslims.474 In
this view, a marriage validly concluded under non-Muslim law may never be dissolved,
retroactively, due to its violation of Islamic law.475
The Hanafi doctrine with regard to public policy may be summarized as follows:
1) Abü Hanifa and his two companions maintain that non-Muslims who have jurisdiction over
their own family laws and family courts may apply any of their rules, even if these contradict or
violate essential principles of Islamic law. Only Zufar disagrees. In his view, a marriage
concluded without witnesses or without observing the cidda is always null and void, regardless
of whether or not a Muslim judge has heard the case.476 (Zufar does not explain how his
position should be implemented: should a Muslim court declare all Christian marriages ex officio
invalid?)
2) Once a Muslim court is seized by a non-Muslim, Muslim family law applies automatically.
Hanafi jurists differ as to whether or not this holds retroactively: if answered affirmatively,
Muslim family law will cancel out specific rules of non-Muslim law, and, as a result, a Muslim
court may have to dissolve a marriage that was validly concluded under non-Muslim law. Abü
Hanifa stands alone in his rejection of this view: he argues that a non-Muslim marriage, if
validly concluded under non-Muslim law, should be considered valid before a Muslim court.
Islamic family law is to be applied only from the moment that the marriage is brought before
the court, not from its contracting date.
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Contrary to what some contemporary jurists have argued/77 Hanaff doctrine has mostly
treated the opinion of Abü Hanïfa as the prevalent opinion of the Hanaff school.478 This raises
an interesting question with regard to contemporary Egyptian interreligious law following the
1955 reforms: on the one hand, the law of 1931479 explicitly instructed judges to adhere to the
prevalent opinion of the school of Abü Hanïfa; on the other hand, the law of 1955 stipulates
that non-Muslims may apply their family laws only if this does not violate public policy. This
seems to be a contradiction: how can a non-Muslim law violate public policy, i.e., essential
principles of Islamic law, if the prevalent Hanaff opinion says that it cannot?
5. Developments in Contemporary Egyptian Interreligious Law
THE DIRECT APPLICATION of the 'essential principles of Islamic law' to non-Muslim law by
means of public policy is a unique feature of interreligious law. Until 1955, Muslim family law
applied only to non-Muslims who voluntarily submitted to it, either by conversion to Islam or by
appealing to the Muslim court. As long as non-Muslims referred their cases to their own courts,
their law remained untouched and unhindered by any rule of Egyptian Muslim family law. After
1955, however, non-Muslim family law might not violate public policy, i.e., the essential
principles of Islamic law. Although only a few rules of non-Muslim family law were considered to
constitute such a violation, it is the principle of public policy that interests us here because it
has significantly changed the legal mechanisms that regulate interactions between Muslim and
non-Muslim family laws. Three observations can be made in this respect:
5.1 Abü Hanïfa replaced by Zufar
CONTEMPORARY EGYPTIAN LEGAL doctrine has re-interpreted the 'prevalent opinion' of the
Hanafi school by replacing the opinions of Abü Hanïfa's with those of Zufar. Whereas Abü
Hanïfa held for the inviolability of non-Muslim law, and Abü Yusuf and al-Shaybanï held that a
few specific rules of Muslim law might be applied retroactively, but only when a non-Muslim
appeals to a Muslim court, Zufar held that non-Muslim rules that violate essential Islamic
principles should be considered invalid at all times. Zufar's position seems to have become the
rule in contemporary Egyptian law: non-Muslim family laws may not be applied if they violate
Egyptian public policy, i.e., the essential principles of Islamic law480. (Although this sounds
dramatic, it should be borne in mind that situations which are de jure considered null and void
due to their violation of public policy only become de facto void when the case has been looked
into by the court.)
From a doctrinal point of view, this shift is interesting. Egyptian family law and
interreligious law adhere to the 'prevalent opinion' of the Hanafi doctrine which, for centuries,
was embodied in the views of its four most prominent jurists, arranged in hierarchical order,
with Abü Hanïfa ranking first and Zufar last. This order has now been reversed.
The reason for this change in legal doctrine should probably be sought in the unification
of the different Egyptian religious family courts into one national court. The distinction between
Muslim and non-Muslim family laws as separate systems of law remained intact, but the newly
established singular judicial body demanded a single set of principles that serves as an umbrella
under which the separate family laws are grouped. Prior to 1955, the 'essential principles of
Islamic law' were determined exclusively by Muslim courts applying Muslim family law to nonMuslims. After 1955, however, Islamic essential principles were determined by national courts
applying both Muslim and non-Muslim family law.
Another explanation for the emphasis on Islamic principles in the realm of non-Muslim
family law may be the training of the judges, the primary interpreters of public policy. The
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Family Sections of the national secular courts that were established as part of the judicial
reforms of 1955 were staffed mainly by Muslim judges with a background in fiqh and Muslim
family law.481 With the abolition of the family courts, Law 462 provides for the judges and
advocates of the Muslim tribunals to be transferred to the national tribunals, without making
similar arrangements for judges and lawyers of the non-Muslims tribunals.482 In the first years
after the judicial reforms, some of these judges probably did perceive a difference between
their former courts and the new national court, and some of them occasionally referred to the
national courts as 'our' courts or 'Muslim' courts.483 In addition, the judges continued to receive
their training at the Azhar University until the 1960s, when law faculties were established at
other universities where prospective lawyers received a more general training in law (although
the education in family law was still dominated by Islamic law and Muslim family law rather
than non-Muslim family law).484 These circumstances may explain the Islamic legal orientation
of the judges and their interpretation of the new concept of public policy.
5.2 Content of the 'essential principles' of Islamic law
BY INTERPRETING THE 'essential principles of Islamic law' that constitute public policy,
Egyptian jurists have created another shift in Hanafi doctrine. As explained above, the classical
Hanafi jurists considered the following rules essential to Muslim family law: witnesses to the
marriage, observing the waiting period (cidda), prohibition of marriage between persons who
are closely related by blood {maharim), and payment of the dower [mahi). Since 1955,
Egyptian case law and literature have concurred only with the mandatory cidda, without
mentioning any of the other rules. In other words, contemporary Egyptian legal doctrine does
no longer consider witnesses, dower, and absence of certain blood ties to pertain to the
essential rules of Islamic law that need to be observed by non-Muslim Egyptians.
However, Egyptian legal doctrine has introduced other 'essential principles of Islamic
law' that non-Muslims should adhere to. The common denominator of these general principles
is, arguably, the protection of family life: the cidda protects the paternity of the unborn child,
and a forced marriage (as the levirate marriage in Jewish law) or a prohibition of marriage (as
the prohibited remarriage by a divorcee in Coptic law) infringes upon the freedom to marry.
Although the Egyptian legal literature claims that these are principles of Islamic law, they are
not mentioned as such by Hanafi doctrine.
Thus, although public policy is accorded an Islamic legal character, the definition of its
content deviates from Hanafi doctrine and it may not even be typical of Islamic law. Indeed,
one might argue that the new content of 'essential principles of Islamic law' is secular, as
suggested by another development in Egyptian case law after 1955.
5.3 Protection of non-Muslim principles
LAW 462 OF 1955 stipulates that a non-Muslim law applies to a non-Muslim couple only if they
share the same religious rite and sect. Otherwise, i.e., in the case of a mixed non-Muslim
marriage, Muslim family law applies automatically, even if the non-Muslim couple have agreed
differently.485 As we have seen, this rule represents the codification of an existing practice in
Egypt. While Hanafi doctrine maintains that difference of religion or rite among dhimmlcouples
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is not an issue,
the non-Muslim courts in Egypt considered mixed non-Muslim marriages a
problem. In the case of a Catholic-Orthodox marriage, for example, both the Catholic and the
Orthodox court would declare the marriage void if it was concluded in accordance with the law
of the other spouse. Until 1955, such cases as a matter of practice referred to a Muslim court
which applied Muslim family law.487 This practice was subsequently put into law in 1955.488
What was new, however, was that the application of Muslim family law to mixed non-Muslim
couples now became mandatory.
In this new legal context, three issues were contested.489 First, should a mixed Christian
marriage be declared invalid if concluded by a priest, i.e., without the mandatory witnesses as
required by Islamic law. Second, is the husband in a mixed Christian marriage permitted to
marry a second wife? Third, can he divorce his wife by means of repudiation, as allowed by
Muslim family law (this issue is of particular relevance to the Catholics who have no right of
divorce whatsoever).
In several rulings, the Court of Cassation argued that the principles of Muslim family
law 'are not to be applied [to Christian mixed couples] when they are in conflict with any of the
principles of the essence of the Christian faith, which, if violated by the Christian, will render
him an apostate of his own religion, corrupting his doctrine and infringing on his Christianity.'490
With regard to the three abovementioned issues, the Court ruled that only the conclusion of a
marriage by a priest and the prohibition of multiple marriages are 'principles of the essence of
the Christian faith.' Consequently, when Muslim family law was applicable to Christian mixed
couples, the rules of witnesses to the marriage and the possibility of polygamy were not to be
applied. The prohibition of divorce, on the other hand, was not considered a 'principle of the
essence of the Christian faith,' and husbands of mixed Christian couples were allowed to
exercise the right of talaq (with the exception of Catholics, for whom the law made a special
provision491).
In other words: Muslim family law generally applies to a mixed non-Muslim marriage,
although exceptions are made for rules that are essential to the Christian faith. This raises the
question as to whether or not there is something like a Christian public policy. Indeed, it seems
to be the same procedure: whereas non-Muslim family laws may not violate essential principles
of Islamic law, here we see that Muslim family law may not violate essential principles of nonMuslim family law. It had been argued by some that two public policies co-exist, one for
Muslims and one for non-Muslims. The Court of Cassation could not be persuaded to accept
that argument, however, and strictly adhered to a single Egyptian public policy, which the Court
defined as essential principles if Islamic law. But it also ruled that one of those essential
principles is the protection of the religious practices {caqa'id) of non-Muslims.492
6. Conclusion
THE LEGAL REFORMS of 1955
considerably. It formalized the
marriages between non-Muslims
which was interpreted by jurists

have broadened the scope of Egyptian Muslim family law
existing practice of applying Muslim family law to mixed
but, more importantly, it introduced the notion of public policy
as 'essential principles of Islamic law.' This meant in practice
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Kasani (1986, Vol.2: 272, 310); SarakhsT (1906, Vol.5: 38, 44). Sarakhsi says that intermarriage between and among
'Christians, Jews and Zoroastrians' poses no problem 'since they all belong to the same religious community (milla)',
i.e., the community of 'unbelievers {kuffar)' (Sarakhsi, 1906, Vol.5: 44, 48).
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Cardahi (1937, 602); Abu Sahlieh (1979, 69).
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It must be noted that other Arab countries have solved this problem of jurisdiction in a different fashion. In Syria
and Jordan, for instance, when the non-Muslim spouses do not share the same religion, sect or rite, the law of one of
the spouses is applied. (See, for Syria: Berger, 1997: 122.)
489
See Chapter 1.
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Nos.16 and 26, Year 48, 17 January 1979.
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Article 99/7 of the Decree on the Organisation of the SharFa Courts, which is the relevant law of procedure in cases
of Islamic family law, holds that Catholics are denied the right of divorce.
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Court of Cassation No.1392, Year 50, 5 February 1984; No.31, Year 53, 10 April 1984.
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that rules of non-Muslim family law were not to be applied if they violated these essential
principles.
Whereas the realm of non-Muslim family law was restricted by the rule that they should
not violate 'essential principles of Islamic law,' the definition of these essential principles by
Egyptian jurists turned out to be different from the essential principles defined by Hanafi
doctrine. First, the content given to these principles by Egyptian legal doctrine was not that of
the 'essential principles' {al-ahkam or al-mabadi' al-asasiyya) as mentioned by the fiqh, but
principles of a more general nature, such as the protection of family life and freedom of
marriage. Second, the scope of these principles was limited: they were not to be applied if they
themselves violated essential non-\Aus\m principles.
These developments constitute a change in the internal mechanisms of the Egyptian
system of interreligious law. This change is characterized by reclaiming the sovereignty of
Islamic law, on the one hand, but by reinterpreting the content of its essential rules in a more
generalized fashion, on the other. While formally maintaining adherence to Islamic law,
Egyptian interreligious law has effectively been secularized, in the sense that typical rules of
Islamic law have been abandoned in favour of principles that are not necessarily 'Islamic'.
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CONCLUSION
1. Introduction

A

t the time when I was finishing the research for my PhD I met a Kuwaiti lawyer, a
woman in her fifties who had studied law in the United Kingdom and now presided
over a thriving law firm in Kuwait. As a matter of personal interest she had taken it
upon herself to travel the Arab world to instruct Muslim women on their rights under
their family codes. In the coffee parlor in one of the hotels in Damascus we discussed issues of
personal status law and interreligious law in the Arab countries. She then asked me about the
family laws of Muslims and Jews in my own country, the Netherlands. I replied that in matters
of marriage and divorce all Dutch citizens are subjected to one and the same civil law. The
faithful may, in addition, conclude and dissolve their marriages in accordance with Islamic,
Catholic, Jewish or any other religious family law, but these are not recognized by the Dutch
courts. The Kuwaiti lawyer was upset: 'You mean that they cannot apply their own personal
status laws? But that is a violation of their human rights! If I were a Dutch Muslim, I would
appeal to the court [of European Human Rights] in Strasbourg immediately!' There was no use
in explaining her that the situation was not as extreme as she envisaged it to be: the fact that
one's personal, religious family law was not recognized by the national courts was in her
opinion tantamount to being deprived of one's basic human rights.
This encounter illustrates in a nutshell the clash of legal civilizations that I faced
continuously during my research. The self-evidence of connecting a person's family law to his
nationality or place of habitual residence was not shared by any Arab lawyer I have met. They
all considered religion a much more relevant and logical factor to determine the applicable
family law. Indeed, religion is of major importance for Arabs, whether Jewish, Christian or
Muslim, in determining their identity. Egypt, as well as most other Arab countries, when
adopting the Western model of international conflicts law in its Civil Code of 1949, has therefore
adhered to religion as one of several connecting factors that establish the applicable family law.
The result, however, has been most complex, as is demonstrated by both Egyptian case
law and legal doctrine. First, religion as a connecting factor draws lines between communities
that differ from the lines drawn on the basis of nationality. Using both nationality and religion
as connecting factors is bound to give rise to legal difficulties. Second, mixed marriages and
conversion create complex situations of conflicts law that are hard to disentangle. Moreover,
religious family law assumes that a person is connected indefinitely to his or her religion (and
hence the law thereof) while Egyptian case law shows that conversion to other religions is used
as a tool to secure certain rights under the law of that new religion. This practice became so
commonplace that it caused the Egyptian Court of Cassation, in its ruling of 1979, to call on the
legislature to undertake action (see Appendix 1, final paragraphs).
In the following paragraphs, I will first present a summary of these complexities of the
system of interreligious and private international law, based on the research underlying the five
preceding chapters. To understand the principles of this system, I will then turn to the issue of
public policy, which will also be presented as the composite conclusion of the previous chapters.
Both these mechanics and principles of the system will lead us to the final conclusions on the
nature of the role of religion in interreligious and international conflicts law and, hopefully, to a
better understanding of the indignation of the Kuwaiti lawyer.
2. The Mechanism of Egyptian Interreligious and International Conflicts Law
THE SYSTEM OF conflicts law in contemporary Egyptian family law is in accordance with the
principles of private international law in Europe. What makes Egyptian conflicts law different
from most European choice-of-law systems, however, is the fact that religion serves as a
connecting factor, i.e. the religion of the legal subject determines the applicable law, as will be
shown in the following paragraphs.
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2.1 Egyptians: interreligious law
EGYPT RECOGNIZES ONE Muslim community, twelve Christian and two Jewish communities,
each with their own family laws. They also used to have their own family courts, but this
practice was abolished in 1955. Since then, matters of family law are adjudicated by the
national courts.
As indicated before, the religion of the legal subjects is the connecting factor, i.e. the
religion of a person determines which family law is applicable. A civil or otherwise 'neutral'
family law does not exist: the Egyptian who is atheist, or who has a religion other than the
three monotheistic religions, or who belongs to a Christian sect that is not one of the twelve
recognized sects in Egypt, will be subjected to Egyptian Muslim family law. Consequently,
conversion to another religion leads to the applicability of the law of that religion. Only
conversion from a non-Muslim religion to Islam is recognized, however, not the other way
round.
The family law of the Egyptian Muslims, usually referred to by Egyptian jurists as
'Islamic Sharfa', is considered the dominant law. It is called the 'general law.' This general law
applies as a matter of principle to all Egyptians, regardless of their religion. With regard to nonMuslim Egyptians, their own family laws only apply to marriage and divorce, and merely by way
of exception: all other personal status matters are subject to the 'general law'. In addition, the
applicability of non-Muslim family law depends on the requirement that the non-Muslim couple
share the same rite and sect. In combination, these factors lead to a rather restricted
application of Christian and Jewish family laws in Egypt (see illustration 1).
Illustration 1: Family laws applicable to Egyptians

Non-Muslim family laws

2.2 Foreigners: international conflicts law
WITH REGARD TO foreigners, the connecting factor refers to the nationality of one (or both) of
the parties involved. The domicile or habitual residence of the foreigner is of little or no
relevance, as has been illustrated by the study of the Greek and Italian communities that had
resided in Alexandria for generations and to whom the Egyptian courts applied Greek and
Italian family law.
However, in three situations religion is a relevant factor again, both in case Egyptian
law is applied, and in case of the recognition of a marriage concluded outside Egypt: (1) when
the spouse of the foreigner has the Egyptian nationality, (2) when a foreign couple celebrates
their marriage in Egypt, or (3) when the foreigner is Muslim (which then becomes a matter of
public policy). Only the first two will be discussed here; the issue of public policy will be dealt
with extensively later.
When one of the spouses has the Egyptian nationality at the time the marriage is
concluded outside Egypt, recognition of the validity of this marriage will be in accordance with
the conditions set by Egyptian law. Also, when the marriage is concluded in Egypt, Egyptian law
applies. In both instances the question arises: which Egyptian law? One has to resort to
Egyptian internal conflicts law, i.e. interreligious law, to determine which of the personal status
laws is applicable. Muslim family law will then apply when at least one of the spouses is Muslim,
or when the non-Muslim spouses belong to different rites or sects. If, on the other hand, the
spouses are non-Muslims and both belong to the same rite and sect, the relevant Egyptian nonIllustration 2: Family laws applicable to foreigners
FOREIGNERS MARRIED
TO AN EGYPTIAN, OR
MARRIED IN EGYPT

OTHER FOREIGNERS

Non-Muslim family laws

Foreign national law
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Muslim law will be applicable. (See illustration 2.)'
3. Public Policy
3.1 Definitions
EGYPTIAN LEGAL DOCTRINE commonly defines public policy as the norms and rules which are
considered essential to the national legal order. This definition is in accordance with the
doctrine generally supported in Western law systems. However, the elements mentioned in
Egyptian legal doctrine as characteristic for public policy are highly contradictory: on the one
hand there is a dogmatic adherence to the flexible and secular nature of public policy consisting
of general and neutral norms but, on the other hand, public policy is applied as a set of
unchangeable Islamic rules. For a foreign observer this is particular confusing because the
central role of Islamic law is never mentioned when Egyptian jurists define public policy, but
only when they interpret it. Based on the case law of the Egyptian highest courts - in particular
the Court of Cassation - the definition of Egyptian public policy can be presented as follows:
1. Scope
The public policy rule of international conflicts laws has been laid down in Article 28 of the Civil
Code of 1949, and the public policy rule of interreligious law in Article 6 of Law 462 of 1955.
Egyptian legal doctrine holds that public policy is the same for both interreligious and
international conflicts law. The study of Egyptian case law and legal literature shows that this is
not the case, however, as will be discussed in the paragraph 'Functions.'
2. Flexibility
In accordance with the European concept of public policy, Egyptian legal doctrine holds public
policy to be flexible, so that it remains adapted and connected to social, moral and political
developments of contemporary society. The Explanatory Memorandum to the Civil Code phrases
it as follows:
It should be noted that the notion of public policy is very flexible {marina). [...] It is not
possible to reject the notion of public policy without also rejecting what is consolidated
and established by tradition. It is considered necessary that a place is singled out in the
texts of the law for this notion [of public policy], to leave an important outlet through
which the social and moral tendencies {tayarat ijtimifiyya wa akhlaqiyya) can find a
way into the legal order in order to insert those components of modernity and life
{anasir al-jidda wa al-hayya) which it [viz. the legal order, MB] needs.
It is the judge who must assess 'the social and moral tendencies' of society at a given time and
place. The Explanatory Memorandum warned against too personal interpretations:
'The judge should be cautious not to hold his private opinions on social justice to be the general
tenor of public policy and morals. He is obliged to apply the general opinion {madhhab camm)
to which society in its entirety adheres, and not a private individual opinion.'
3. Secular
Egyptian legal doctrine adheres to the tenet that public policy refers to the norms and values of
all Egyptians, regardless of their religious or communal differences. This assumes a set of
neutral norms, as is confirmed by the Court of Cassation:
[Public policy] comprises the principles (qawëfid) that aim at realising the public interest
{al-maslaha al-camma) of a country, from a political, social and economic perspective.

'*93 So far, all cases and examples refer to the situation that at least one of the spouses is Muslim or Egyptian. When the
foreign couple is neither Muslim nor Egyptian, their national law will apply, and when the foreigners have different
nationalities Egyptian conflicts rules usually refer to the national law of the husband.
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These [principles] are related to the natural, material and moral state (wada°) of an
organised society, and supersede the interests of individuals.
The concept [of public policy] is based on a purely secular doctrine that is to be applied as a
general doctrine {madhhab camm) to which society in its entirety can adhere and which must
not be linked to any provision of religious laws.'494 There is one exception to the general and
secular concept of public policy, however, and that is family law.
4. Religious
In Egyptian family law, the concept of public policy is problematic for two reasons: there is
more than one family law, and the family laws are all religious laws, which implies a high
degree of normative morality. As mentioned briefly in the introduction to this thesis, three
solutions present themselves: a) a set of neutral rules supersedes all family laws, b) the norms
of one of the laws serve as the standard norm, or c) there are no separate norms outside the
family laws. Egyptian public policy is a mix of b) and c): whereas the Islamic Sharfa is deemed
to have overriding authority in matters of personal status for all Egyptians, non-Muslims are
allowed to have their own rules applied in matters of marriage and divorce. Only if the nonMuslim rules touch upon 'essential principles of Islamic Sharfa' may they be deemed to violate
Egyptian public policy.
The Court of Cassation makes it very clear that there can only be one public policy for
all Egyptians, but that this public policy, due to the religious nature of the family law to which it
applies, must follow the beliefs of the 'larger majority' of Egyptians:
However, this [i.e. the secular nature of public policy] does not exclude that [public
policy] is sometimes based on a principle related to religious doctrine, in the case when
such a doctrine has become intimately linked with the legal and social order, deeprooted in the conscience of society {damfr al-mujtamé), in the sense that the general
feelings {al-shd'Or a/-':amm) are hurt if it is not adhered to.
This means that these principles [of public policy] by necessity extend to all citizens, Muslim
and non-Muslim alike, irrespective of their religions. This is because the notion of public policy
cannot be divided in such a manner that some principles apply to the Christians, and others to
the Muslims, nor can public policy apply only to a person or a religious community. The
definition (taqdFr) [of public policy] is characterised by neutrality, in accordance with what the
larger majority (aghlab al-camm) of individuals of the community believes.495 In two subsequent
rulings the Court phrased it more explicitly:
[...] Islamic Sharfa is considered an [inalienable] right of the Muslims (ff haqq almuslimfn), and is therefore part of public policy, due to its strong link to the legal and
social foundations which are deep-rooted in the conscience of society.496
In Egyptian legal literature the precedence of Muslim family law over other family laws is often
justified with the maxims taken from the fiqh that 'Islam supersedes and cannot be superseded'
{al-Islam yélü wa la yifla calay-hi) or that Islamic law has 'general sovereignty' (wilaya
c
amma).
5. Rules, not principles
Not all rules of the Islamic Sharfa are thought to protect public policy. Only those rules that are
called 'essential principles of the Islamic Sharfa' [al-mabadi'al-asasiyya fi ahkam al-sharfa alislamiyya) have that status. The term 'principles' is misleading, however, suggesting that broad
legal and ethical principles are at play rather than specific rules of behavior. Both Egyptian case
law and legal literature make clear that these principles are indeed rules of substantive law,
defined as rules of Islamic law which are considered 'fixed and indisputable' {nass sarih qatf althubüt wa qatf al-dalala). This phrase is a technical fiqh-term for rules of Islamic law which are
not subject to change or interpretation.497
Nos.16 and 26, Year 48, 17 January 1979
Nos.16 and 26, Year 48, 17 January 1979.
No.10, Year 48, 20 June 1979; No.85, Year 63, 2 January 1997.
Hence the mistaken suggestion that the Supreme Constitutional Court in its use of the same definition represents a
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With regard to this particular definition of public policy, the following observations can
be made. First, public policy is not the 'outlet' through which 'social and moral tendencies' can
be expressed in legal norms, but it is a set of rules. Second, this set of rules does not have the
capacity to change with time and place, but they are fixed and unchangeable rules of Islamic
Sharfa. Third, this concept of public policy is differentiated in its international and interreligious
use, as will be demonstrated in the following paragraph.
3.2 Functions
EGYPTIAN LEGAL DOCTRINE commonly refers to public policy as the exception to the rule that
Egyptian non-Muslims and foreigners may have their own family laws applied. Set in these
terms, however, public policy is confined to its so-called 'negative' function. Egyptian case law
and legal literature show that public policy has other functions as well:
1. Positive function
Public policy plays a 'positive' role when it gives precedence to certain rules. In matters of
family law, this is the case with rules of Islamic law. However, in the use of this public policy
there is a distinct difference between non-Muslim Egyptians and foreigners.
l.a. Non-Muslim Egyptians
In matters of personal status other than marriage and divorce, non-Muslim Egyptians are
subject to the 'general law' which has been defined by Egyptian legal doctrine as Islamic
Sharfa. In addition to these codified rules (inheritance, bequest, custody and guardianship),
case law and the legal literature have added the following rules by means of 'positive' public
policy:
- Prohibition of party autonomy in choosing a family law other than one's religion;
- Prohibition of a marriage between a Muslim woman and a non-Muslim man;
- Prohibition of a non-Muslim testifying against, or ruling in case of, a Muslim;
- The rules of conversion to Islam, and the prohibition of apostasy from Islam.
With the exception of the prohibition of party autonomy, the characteristic feature of these
rules is the distinction they make between Muslims and non-Muslims. Most rules are
discriminatory, based on the Islamic maxim that 'Islam supersedes and cannot be superseded,'
which means that a non-Muslim should not have legal power over a Muslim and that a Muslim
can never be subject to non-Muslim law.
l.b. Muslim foreigners: 'Islamic public policy'
When foreigners appear in the Egyptian court for matters of personal status, the judge will
apply two connecting factors in order to determine the applicable law: nationality and religion.
When the foreigner is not a Muslim, his national law will be applicable, but its rules may be set
aside by public policy in its 'negative' function (see below, under 2.b).
When the foreigner is a Muslim, however, a whole set of rules (i.e. those considered
essential to Islamic law) becomes automatically applicable by virtue of positive public policy.
Public policy in this respect has two functions: it introduces religion as an extra connecting
factor and determines that, if the foreigner is Muslim, the rules of Islamic law will be applied,
not as an exception, but on the strength of their own authority. The prerequisites of negative
public policy - the court's scrutiny of the foreign law - become irrelevant the moment the
Islamic religion of the foreigner has been established.

strain of 'untraditional' Islamic legal thought wherein 'the analysis of the Qur'an and sunna does not lead to the
discovery of specific rules of behavior. Instead, it leads to the discovery of broad legal and ethical principles rather than
specific rules of behavior. One derives Islamic law by coming up with laws that conform to all of the basic Sharfa
principles' (Lombardi, 1998: 95).
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Egyptian case law has yielded the following legal rules and concepts that have been
applied to Muslim foreigners. They all refer to legal acts taking place in Egypt, and are all
applied as a matter of public policy (whereby those in brackets are still debated in Egyptian
legal doctrine):
- The prohibition of a marriage between a Muslim woman with a non-Muslim man (and its
mirror image rule: allowing for a marriage between a Muslim man and a non-Muslim woman);
- The husband's right of polygamy;
- Marriage conditions: a) mutual consent (taradi) between bride and groom and b) the presence
of two male Muslim witnesses {ishhad);
- The relatives with whom marriage is not allowed (maharim);
- The interdiction to acknowledge illegitimate children;
- Unilateral divorce (ta/aq) by the husband;
- Certain rules of Islamic intestate law, the most important being:
a) the share of the woman is half of her brother's,
b) the order of precedence of the relatives assigned as heirs by the Quran,
c) the size of each of the shares allotted by the Quran;
- Intestate succession between a Muslim and non-Muslim;
- Bequest of the testator amounting to more than one third of his property;
- Conversion to Islam renders Islamic law immediately applicable;
- Conversion to Islam becomes effective as of the pronouncement of the shahada;
- [The prohibition of apostasy from Islam.]
- [Prohibition of re-marriage without observing the waiting period (c/dda) after divorce or
decease of the husband];
- [The bridal gift (mahr)];
- [The prohibition of adoption].
Egyptian legal doctrine considers these rules and concepts to be in the interest, in fact, a right,
of every Muslim. Perhaps the most important characteristic of this function of public policy is its
universality, even if it is limited to Muslims. It does not seek to protect Islamic values which are
an essential part of the Egyptian society, but rather the endorsement of (essential) Islamic
'rights' of Muslims all over the world. Or, in other words, it does not guard national interests
confined to a national territory, but inalienable and by their very nature unchangeable rules
related to an international religious community. The name 'Islamic' public policy therefore
seems to be appropriate here.
2. Negative function
Public policy plays a 'negative' role when it denies the application of a non-Muslim or foreign
rule, although the application of these rules is permitted as a matter of principle. As with its
positive function, 'negative' public policy treats non-Muslim Egyptians and foreigners differently:
2.a. non-Muslim Egyptians
Egyptian case law and the legal literature unanimously agree that the following non-Muslim
rules constitute violations of public policy:
- The rule forcing a childless Jewish widow to marry ('levirate marriage');
- The possibility in Coptic law to prohibit a divorcee to remarry;
- The rule demanding divorce by a Christian woman after her husband has converted to Islam;
- Absence of a waiting period (cidda) after divorce or decease.
Whether or not the following legal institutions are against public policy is debated:
- Adoption;
- The maximum age of a child at which its mother loses her right to custody.
I t is interesting to observe that the nature of these rules and institutions differs from those
mentioned under positive public policy. In both instances, public policy is defined as 'essential
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rules of Islamic law,' but while positive public policy endorses these specific rules, negative
public policy merely applies expresses. Paraphrasing the essence of the case law discussed,
these norms could be summed up as pertaining to the 'protection of family life.' Negative public
policy can therefore be considered as 'proper' public policy, since it represents a general
interest regardless of religion (even though these general norms are justified with being 'Islamic
principles').
2.b Non-Muslim foreigners
There is hardly any Egyptian case law on foreign rules being set aside by Egyptian public policy
in its negative function. Sporadic and casual mention is made in the legal literature of rules
which lay down 'general principles of freedom and equality as adhered to in Egyptian society.'
The examples usually mentioned are discriminatory rules based on color or ethnicity. Occasional
reference is made to discrimination based on gender or religion, although the interpretation of
what discrimination means in these two cases must be understood, for obvious reasons, as
quite different from Western concepts.
Of an equally speculative nature - because never brought into practice and lacking
consensus in Egyptian legal literature - are the following rules of Islamic law that might support
the invocation of public policy in its negative function:
- The prohibition of marriages between certain relatives {maharim);
- Rules pertaining to the marital obligations of obedience (té?a) by the wife;
- Rules pertaining to the marital obligation of maintenance {nafaqa) by the husband;
- The interdiction to acknowledge illegitimate children.
Insofar as public policy is invoked against non-Muslim foreigners, it is not necessarily of an
Islamic nature. Here we see a similarity with negative public policy as applied against nonMuslim Egyptians.
3. DhimmJ-function
Whereas the positive and negative roles of public policy resemble its role in international
conflicts law, its third role is unique to Egyptian interreligious law. The function of positive and
negative public policy is to safeguard the essential principles of Islamic law, but public policy
sometimes also protects the essential values of non-Muslim laws. This occurs in cases in which
non-Muslims of different rites and sects are subject to Muslim family law in its capacity as the
'general law'.
The Court of Cassation has ruled that the Islamic rules of polygamy, divorce (only in the
case of Catholics), and the requirement of witnesses for the conclusion of a marriage constitute
a violation of essential principles of the Christian faith. Mixed Christian marriages where Muslim
family law is to be applied are exempted from these Islamic rules by virtue of public policy.
Non-application of these Islamic rules is not the result of their violation of public policy, the
Court explains (because that would be a tautology: these Islamic rules are part of public
policy); they are inapplicable because the protection of essential non-Muslim principles is
considered an essential rule of Islamic Sharfa, and hence of Egyptian public policy. It is
because of this specific reference to the Islamic concept of dhimma, i.e. protection of religious
minorities, that I have named this particular use of public policy the V/wiTW-function' of public
policy.
3.3 The oscillation of Islamic Sharfa
IN MATTERS OF interreligious law, we see that the general law as well as public policy (both
negative and positive) expands the application of Muslim family law into the realm of nonMuslim family law. This is even more the case with non-Muslim couples who do not share the
same rite and sect: Muslim family law is applied in its entirety to them. Here, however, an
exception is made by dhimmf-pubWc policy: it is considered a matter of public policy that certain
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rules of Muslim family law are not applicable. In this case one could argue that the realm of
non-Muslim law is being expanded, albeit in a very limited way. (See illustration 3.)

Illustration 3: Public policy and interreligious law

Non-Muslim family laws

In matters of international conflicts law, Muslim family law is applied to foreigners in two
instances. First, when the foreigner is married to a Muslim Egyptian or to a non-Muslim
Egyptian of different rite or sect, Muslim family law applies as a matter of internal conflicts law.
Second, 'essential rules of Islamic Sharfa' are imposed on any foreigner who happens to be
Muslim. Research into case law and Egyptian legal literature has yielded quite a few of these
rules, the most prominent being the husband's right of unilateral divorce (ta/aq) and polygamy,
and some rules of inheritance. (See illustration 4).
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Illustration 4: Public policy and Egyptian international conflicts law
FOREIGNERS MARRIED
TO AN EGYPTIAN, OR
MARRIED IN EGYPT

OTHER FOREIGNERS

Non-Muslim family laws

Foreign national law

4. Understanding the Role of Religion in Interreligious and International Conflicts
Law
IN MATTERS OF Egyptian family law, whether Muslim or non-Muslim law, religious faith is
considered essential to any legal subject. It is the core of the individual that is to remain intact,
and hence to be protected from any outside interference. This protection, when not enshrined
in the rules of interreligious and international conflicts law, is to be guaranteed by public policy.
Hence, a Muslim foreigner will be 'granted' his or her essential Islamic rights, even though the
conflicts rules have determined his national law to be applicable, or when his national law has
created legal facts contrary to these essential Islamic rights. Conversely, the same protection
works for religious rights of A70/>Muslims. First, by granting them the right to have their own
religious laws applied to them, and if this is not the case (as in the case of mixed non-Muslim
marriages), to have their essential religious rights protected by means of public policy.
The protection of these essential rights is said to pertain to the rights of the individual
Muslim or non-Muslim. But to understand the mechanisms of Egyptian interreligious law, one
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must not regard the individual as the legal subject but rather the religious community to which
he belongs. The individual is merely a member of a religious community, and his 'rights' are a
derivative of the rights attributed to and upheld by his community. This approach shows in the
fabrics of the Egyptian legal system itself, but becomes very clear in certain instances of case
law. An illustrative example is presented by the cases adjudicated in Alexandria in the 1950s,
where the courts plainly voiced their concern on the effects the actions of individual Greek and
Italian litigants would have on their communities and, consequently, gave priority - by means
of public policy - to the community over the individual (see Chapter 3). Even though these
cases regard ethnic rather than religious communities (although Catholic and Greek-Orthodox
family law was considered essential to the identities of these communities), it is demonstrative
of a legal outlook that appears to have been consistently present in Egyptian family law.
The communal approach was expressed again categorically by the Court of Cassation in
its ruling of 1979 (see Appendix 1), and further expounded in its subsequent rulings. In the
1979 ruling, the Court had to weigh national interests (public policy, i.e. essential Sharfa rules)
against communal interests (i.e. essential non-Muslim rules). The Court deftly declared that as a
matter of national interest no infringement on communal interests is to be allowed. This means,
however, that national interests may have to give way to communal interests whenever the
religious 'essence' of that community is threatened by national rules.
Here, we may begin to comprehend the fierceness of the Kuwaiti lawyer's reaction. She
was not to be convinced or mollified by the argument that in the Dutch system - or any
Western system, for that matter - essential civil rights were guaranteed by the national codes
that applied to all citizens regardless of their creed or ethnicity, while they were perfectly free
to exercise their religious rights privately in their own manner. For her, exercising one's
religious rights in matters of family law was tantamount to exercising one's human rights, so
that they should at least be given equal status to, if not priority over, the civil family law. These
religious rights, however, are not to be understood in the Western fashion as individual rights,
but as communal rights; and these communal rights are not to be understood as rights that
have been merely attributed to them, but as rights that make up their essence.
This is where Egyptian interreligious law becomes confusing for a Western observer.
The Egyptian state and Egyptian law recognize as a matter of principle individual citizenship
rather than communities. But in matters of family law, the legal subjects are basically reduced
to two communities: Muslims and non-Muslims. Moreover, these communities do not coexist on
an equal footing: Muslim family law is the dominant law from which the essential principles are
derived that make up public policy. The prerogative and even superiority of Muslim family law is
sometimes underscored in Egyptian legal literature by referring to the Constitution which
mentions since 1980 the Sharfa as 'the principal' (i.e., the only) source of legislation and Islam
as the religion of the state.
I have argued that this situation may best be compared to, if not identified with, a
continuation of the status of dhimmïhooó under Sharfa law (see Chapter 1). From an Islamic
perspective, dhimmfhood was indeed perceived as a status of 'protection,' i.e. protection of the
core religious values of the non-Muslim communities against any Islamic or other outside
interference. But this seems to run counter to the abolition of the dhimmi-status in 1856, and
the vigorous endorsement of equality under the law and equal citizenship by the Egyptian state
ever since the 1920s. This apparent contradiction can be understood in the light of the
reasoning of the Court of Cassation in the case just cited: the granting of equal rights to all
Egyptian citizens does not preclude, but rather includes, the right to maintain one's religion
and, consequently, one's religious family law.
Contemporary Egyptian citizenship has indeed stripped the dhimmhstatus of all
discriminatory features which pertained to civil rights, such as separate taxation, different
clothes and exclusion from government positions, but has maintained the separate status with
regard to religious rights, including family law. One could therefore argue that the dhimmh
status has been kept intact, albeit reduced to its essential proportions. This also shows in
another feature typical of the dhimmi-status: that of the 'protected minority.' The minority's
rights do not exist autonomously, but they must be upheld and protected by the state. Indeed,
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Egyptian case law and legal literature treat the protection of non-Muslim rights not as a right
granted to the minority community but as a responsibility assumed by the majority (i.e. the
state). This is underscored by the fact that the protection of these rights is commonly
undertaken upon the initiative of the courts rather than claimed by community members.
The communal approach that distinguishes between Muslims and non-Muslims helps to
understand the peculiar outcome of public policy decisions in matters of family law concerning
Egyptians and foreigners. We have seen that public policy is the tool with which the umbrella of
protection is extended over the non-Muslim Egyptians, but that it is also an instrument that
enforces 'essential' rules of Sharfa law upon a Muslim foreigner. We need to adjust our point of
view, however. The basic rule is that the Muslim and non-Muslim communities enjoy their
religious family rights, and public policy will ensure that these rights are guaranteed. In the
case of non-Muslims, whether Egyptian or foreign, we therefore see little interference from
Egyptian public policy in terms of upholding Islamic rules. To the contrary: if need be, public
policy will interfere to guarantee essential elements of these family laws. In the case of
Muslims, on the other hand, whether Egyptian or foreign, we see that public policy plays a
major role in the case of Muslim foreigners to ensure that their 'rights' are 'protected,' i.e. that
essential rules of Sharf a law are being applied, whether in the choice-of-law process or in legal
procedures involving the recognition of rights acquired abroad.
5. Final Remarks
THE EGYPTIAN APPLICATION of the system of conflicts law, which at face value is perfectly
recognizable to any Western lawyer, acquires completely different features and produces
different results due to another conception of the rights and values to be protected. As
mentioned before, using religion rather than nationality as a connecting factor draws different
lines between groups of people and may consequently lead to different legal conclusions. This
explains why the Kuwaiti lawyer and I were at odds. But whether one system is 'better' than
the other is not the issue: with good reason, each system sees a justification in its
methodologies and approaches. Preference for one system over the other, in my opinion, is
therefore not a matter of legal logic, reason or even concepts of justice, but merely induced by
one's historical, political, social and legal legacy.
Having said this, I want to return to my remark in the Introduction to this study where,
in a rather off-handed manner, I wrote that 'I tend to see public policy as a measure of
tolerance.' Although I realize that public policy is a legal instrument in a highly sophisticated
and at times very technical field of law, during my research I became convinced that public
policy as used in both the Netherlands (and most Western countries) and Egypt (and most
Arab-Islamic countries) can best be understood when seen in terms of tolerance. As I observed
in Chapter 3, tolerance has two aspects: first, tolerance is exercised by someone who has the
power to also not tolerate the conduct that he disapproves of and, second, tolerance is
exercised in matters involving firmly held beliefs.''98 The conception of allowing the application
of other laws than one's own but under the restriction of (negative) public policy is phrased in
the same way: in this country everyone is subject to our national laws, except for specific fields
of law like family law where one is entitled to the application of one's own foreign or religious
law, unless this law violates the fundamentals of our national legal order.
From a comparative point of view, I am of the opinion that it may have certain
advantages to study and compare Islamic and Western legal systems of conflicts law in terms
of tolerance. In my own research, it helped me to understand that two apparently juxtaposed
systems - one orientated to national individuals, the other to religious communities - were both
founded on the principle of tolerance - in particular religious tolerance - but subsequently
developed into different legal directions. The concept of tolerance might be equally helpful to
Western jurists dealing with and thinking about the newly arrived national and religious
communities in Europe. In terms of family law, comparing the European national-individual
This definition is based on Horton (1993), Kymlicka (1995), King (1976), Raz (1994).
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legal systems with religious-communal systems like that of Egypt or other Arab-Islamic
countries may yield interesting results, not in the least new insights in one's own system or
even provide new solutions.499 This seems al the more appropriate now that the Muslim
community in Europe is increasingly linking its minority status to the right to apply its own
communal law. However, tolerance in this respect should not be understood as the mere
motivation to allow for such communal laws, but as a concept that may shed new light on the
interaction between mind sets based on individual and communal societies, and their respective
legal systems.

' w This comparative approach has been taken, but mostly on a philosophical level: Kymlicka (1995), Moddood (1997),
Raz(1994), Walzer (1997).
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APPENDIX 1
Egyptian Court of Cassation, ruling of 17 January 1979,
Nrs. 16 and 26, Year 48
Translation by M.S. Berger
Summary of the facts
THE MAN MARRIED his (first) wife in 1967 in accordance with Coptic-Orthodox family law. The
man converts to the Evangelical sect {ta'ifa al-InjUiyln) and files for divorce in 1971 on the basis of
Islamic family law, i.e., talaq, because the spouses do not share the same rite or sect. The court of
first instance rejects this appeal for divorce on the ground that the conversion 'was void.' No
explanation is offered, but in view of the Court of Cassation's final remarks, it is likely that the man
converted to a 'rite' {milla) other than the one to which his wife belonged as a tactic to obtain an
(Islamic) divorce that otherwise would be nearly impossible [to obtain] under Coptic-Orthodox law.
In 1973, the man tries again with another court which grants the talaq, but, upon appeal by the
wife, this decision is overruled in 1975 and referred back to another court of first instance, which,
in 1977, rules that the case cannot be heard because the first wife had converted to Catholicism
before the man had filed for divorce (and Catholicism is the only exception to the rule that Islamic
family applies to non-Muslim spouses who do not share the same rite or sect). In the meantime,
however, in 1974 the man had married another wife in accordance with Evangelical law. The
following appeals by both parties revolve around the question of whether the applicable law is to
be determined by the man's marriage to his first wife or his marriage to his second wife.
The first wife demands the annulment of the marriage contract between her husband and second
wife because polygamy is not allowed in Christian laws. The annulment is granted by the court in
1977.
The man and his second wife appeal against this annulment, arguing that the first wife
lacked any personal interest (mas/aha) in her claim, i.e. her claim is not related to her own
marriage, but to the marriage of the other two parties. This appeal is granted, and the decision of
the lower court that annulled the marriage is overruled in 1978.
The first wife then appeals to the Court of Cassation, demanding annulment of the
marriage contract between the man and his second wife, based on two alternative grounds: first, if
Evangelical law is the applicable law , i.e. the law relating to the marriage between the man and
his second wife (both of whom are members of the same Evangelical sect), that marriage is void
because Evangelical law does not allow a second (polygamous) marriage; second, if the applicable
law is Islamic family law, i.e. the law relating to the marriage of the man and his first wife (who do
not share the same rite or sect), the marriage between the man and the second wife is
nevertheless void because polygamy among non-Muslims is not permitted by virtue of public
policy.
Ruling
The court,
After studying all the documents and hearing the conclusions of the Advocate General, the
petitions and the deliberations,
Considering (...)500
First: Appeal in Cassation Nr. 16 of Year 48

500

The considerations which precede the decision are not translated here because they either deal with procedural
technicalities or are re-inserted into the decision itself
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[First wife's claim: the law relating to the marriage between the man and his second wife (both of
whom share the same Evangelical sect) is applicable; consequently, their marriage is void because
Evangelical law does not allow a second (polygamous) marriage.]
Considering that the first wife501 has appealed in cassation with the plea that the law was wrongly
applied in the decision {hukm) [of the Court of Appeal] which rejected her claim on the grounds
that she and the man do not share the same rite (mil/a)502 and that, consequently, Islamic [family]
law503 is applicable by virtue of Article 6 of Law Nr. 462 of 1955, according to which polygamy is
permitted and, as a result, the marriage between the man and his second wife is valid {sahih).
However, [the first wife argued that], the aforementioned article specifies which law applies to the
conflict {munaztfa) at hand, and the marriage contract between the two spouses [i.e. the man and
his second wife] who share the same Evangelical rite [s/ir/]504 is void now that the [Evangelical]
special law {qanün khass) is applicable; this law,, like all other Christian laws, does not permit
polygamy. This renders the decision [of the Court of Appeal] defective with a faulty application of
the law {khatéa fïtatbïq al-qanün).
Considering that this plea is correct, Article 6 of Law Nr. 462 of 1955 for the Abolition of
the Sharfa and Milli Courts stipulates:
Decisions in conflicts relating to personal status and religious endowment (waqf) which
pertained originally to the competence of the Sharfa Courts will be issued in accordance
with Article 280 of the aforementioned Decree on the Organization of Courts.505 With
regard to conflicts relating to personal status of non-Muslim Egyptians who share the same
sect {talfa) and rite {mil/a) and who at the time of the promulgation of this law had
[their own] organised sectarian judicial institutions, decisions will be issued in
accordance with their law {Sharfati-him), all within the limits of public policy {al-nizam
aIsa mm).
This indicates that the legislator has taken as the central point {manaf) sameness or difference in
sect and rite and what follows there from, by applying either Islamic [family] law in its capacity as
the general law {Sharfa camma), or one of the special laws {Sharfa khassa) in a conflict relating to
the personal status of non-Muslim Egyptians that requires a decision from the court. Hence a
measure relating only to the subject-matter {mfyaran mawdUiyan bahtan) has been established to
determine the applicable law, following the sameness or difference in rite and sect. This measure is
based on both the relation {calaqa) that ensues from or is caused by the conflict, as well as on the
parties to this relation. This relation is the cause and subject-matter of the reciprocal claim {mahall
al-tad&i wa mawdCf-hu), and the legislator therefore distinguishes between, on the one hand, the
conflict in the aforementioned sense and, on the other hand, the lawsuit {khusüma) which may
occur between persons who differ in rite and sect from the parties to the conflict itself, but where
the general law is not applicable, as would have been the case had the parties to the relation
which is the subject-matter of the conflict shared the same rite and sect.506
This being the case, it has been established by the decision against which the appeal in
cassation is raised that the man contracted [a marriage with] his spouse on 14 February 1974
while being married to his first wife, and that the marriage certificate states that both [the man
and his second wife] adhere to the Evangelical sect. The appeal in cassation of the first wife, which
is directed against this certificate, revolves around the validity of the marriage concluded between
the two parties who share the same rite and sect. The law that applies to this conflict is the special
law, regardless of the fact that the first wife is the one who raised the claim {déwS) and differs in
sect from the two parties to the marriage contract, because the relation of the first wife with the
501

For the sake of clarity I will translate 'the appellant7 with: 'the first wife;' and 'the man against whom the appeal in
cassation is raised' with: the man,' and 'the woman against whom the appeal in cassation is raised' with: the second wife'.
502
By the time of the appeal case, the man had converted to Protestantism and his first wife to Catholicism.
'°3 The Court generally refers to family law-whether Islamic or Christian-with the term Sharfa.
5M
According to Egyptian legal terminology, Christianity is divided into three rites (mil/a), i.e. the Orthodox, Catholic and
Protestant rites, each of which is subdivided into sects {tawalr), like the Copts, Armenian-Catholic or Evangelicals.
505
The Decree of 1931 on the Organisation of Sharica Courts.
506
In other words, the rule of Article 6 of Law 462 only applies to the parties of the disputed relation, i.e. a married
couple, and not to the relation between these parties and a third party who conflicts that marriage.
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man is outside the relation which is the subject-matter of the conflict in this lawsuit. The decision
against which the appeal in cassation has been raised differs from this view, and holds that Islamic
[family] law is applicable to this conflict. This constitutes a faulty application of the law, which
[therefore] merits cassation.
Second: Appeal in Cassation Nr. 26 of Year 48
[First wife's appeal: if Islamic family law were to apply to the marriage of the man and the first
wife (who do not share the same rite or sect), the marriage between the man and his second wife
is nevertheless void because polygamy among non-Muslims is not permitted, on the grounds of
public policy.']
Considering (...)507
Considering that the first wife has appealed in cassation that the decision [of the Court of Appeal]
contradicts the law (mukhalif li'-l-qanün), with the plea that the decision allows the man to be
married to the second wife on the basis of an application of Islamic [family] law that permits a
polygamous marriage, whereas the man is a Christian belonging to the Evangelical sect [here:
madhhab,] and the first wife has been awarded two definite court decisions, one rejecting the
[man's] claim for unilateral divorce and the second decision refusing to hear [his] claim at all. His
marriage to his second wife is therefore not valid because the prohibition (hazf) of polygamy,
which is a principle (mabda) upheld by all Christian sects, is considered to pertain to public policy
because it is an essential cornerstone (rukn asasi) of the Christian religion. Were it to be violated,
[the violation] would result in the destruction of the very being (kiyan) of [Christian family] law and
the demolition of one of the bases on which it is founded. It is not possible that the legislator
would take the Islamic [family] law into consideration only with regard to the rules of public policy,
because he has a natural wish to observe the rules of both the dhimms and nou-dhimms. The
application of Islamic [family] law as mentioned in Article 6 of Law Nr, 462 of 1955 is therefore
meant to be [the application of] a connecting factor (qifida ihala aw isnad)508 that refers to the
rules of the general law regarding the dhimms, i.e. 'Leave them and what they believe,' meaning
that the rules of Christian law apply and not the substantive fundamental rules509 of Islamic
[family] law. This is also the doctrine {qawf) of the Hanafites. Hence, the decision is contradictory
to the law.
[The courts definition of public policy]
Considering that the Civil Code and Law 462 of 1955 do not define the meaning of public policy,
but by consent {muttaffiq) it is meant to comprise the fundamental rules (qawifid) through which
one realizes the public interest (al-maslaha al-camma) of the country (bilad), from a political, social
as well as economic perspective, which [fundamental rules] are related to the natural, material and
immaterial state (wadea) of an organized society, and which supersede the interests of individuals.
The concept [of public policy] is based on the doctrine of pure secularism (madhhab ci/manibaht),
which is applied as a general doctrine (madhhab camm) to which the community (ai-jam&a) is
indebted in its entirety, without connection to any rules of religious family laws (share7'diniyya).
However, this does not deny that it [i.e. public policy] is sometimes based on a religious faith
(caqlda diniyya), as when this faith has become firmly tied to the legal and social order that is
deep-rooted in the conscience (damir) of the community, so that the general feelings are hurt if it
[i.e. public policy] is not adhered to. These fundamental rules therefore extend to all citizens,
Muslim and non-Muslim alike, irrespective of their religions. However, the notion of public policy
507

These are considerations of procedural nature that will not be translated.
'Connecting factor' is a technical term in conflicts law being the factor which determines the applicable law. For
instance, to an Englishman residing in France, the French court may apply English law (the connecting factor being his
nationality) or French law (the connecting factor being his domicile).
509
With 'substantive rules' {ahkam mawdCfiyya) or 'substantive fundamental rules {qawëid mawdCfiyya) are meant the
rules themselves, as opposed to the 'connecting factor,' i.e. rule that would refer the case to another law.
508
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can not be divided so that some fundamental rules apply to the Christians and other to Muslims,
nor can public policy apply only to a single person or sect. Its extent (taqdir) is, by general
consent, characterized by objectivity (al-mawdifiya) and by the indebtedness to it of the
preponderant majority {aghlab éamm) of individuals of the community. Hence, the principle of
prohibition of polygamy cannot be considered to be a matter of public policy, since it is limited
exclusively to Christian law.
{Christian prohibition of polygamy]
Based on the spirit of the Gospels (injit), the notion of the oneness of the body and the
virtuousness of Christian marriage, monogamy (al-wahda fi al-zawaj) is by consensus (i/ma*)
considered to be one of the principles to which Christianity has adhered from the outset of its
emergence. One of the characteristics of Christian marriage is that it is a single relationship that
can exist only between one man and one woman; it is not permitted for the man to be married to
additional women at the same time, nor is it permitted for the woman to be married to more than
one man at the same time. The prohibition of both polygny and polyandry, one of the principles
that has been dominant in Christianity for the past twenty centuries, has never been subject to
dispute (khilaf), not even when the church split up into the Western and Eastern churches and into
Orthodox, Catholic and Protestant. The law of monogamy became a characteristic and distinctive
feature of [these churches] in the sense that this principle-without referring to the aforementioned
notion of public policy-is considered one the most deep-rooted fundamental rules (qawtfid
asliyya) of Christianity, irrespective of rites, churches, sects or denominations (madhahib), and
connected to the core (sam/'m) of the religious belief, and which among Christians is obligatory to
respect and worthy of observance. Hence, in the domain of multiple simultaneous marriages-as
opposed to multiple consecutive marriages-a second marriage concluded during the first marriage
is considered null and void (bat//), even if both spouses have agreed to it, and both [spouses] and
anyone involved has the right to contest it.
[Islamic law as substantive rules, not as connecting factor]
It is the established jurisprudence of this court that Islamic [family] law is the law of the 'general
law,' in the sense that it applies as a matter of principle to the rule (hukni) of family relations
(calaqat al-usra) of Muslims as well as non-Muslims, and that all other laws apply [only] in an
exceptional capacity and only if they fulfill the conditions stipulated in Articles 6 and 7 of Law 462
of 1955 for the Abolition of the Sharfa and Milli Courts and Article 280 of Law 78 of the 1931
Decree on the Organization of Sharfa Courts, i.e. that the rules of Islamic [family] law, in its
capacity as the general law, are applied in conflicts regarding the personal status of Christian
couples who share the same rite or sect.
By subjection to Islamic [family] law is meant the application of its substantive rules to
which the Muslim is [also] subject, and not the rules of the special laws, because it is inconceivable
that with the application of general law is meant the application of the connecting factor which
calls for 'Leaving the non-Muslims and what they believe' in handling their own personal status
affairs. Nor does it mean that referring [the conflict] to Islamic [family] law from the beginning is
erroneous and not intended by the legislator. There is no place for the substantive fundamental
rules in the general law which give the Christian husband the same rights as the Muslim husband,
when they are in conflict with any of the principles of the essential nature (jawhar) of the Christian
faith and which, if violated by the Christian, will render him an apostate of his own religion,
demean his faith and infringe upon his Christianity.
[Public policy and principles of the special law: polygamy and unilateral divorce]
On the other hand, the principles of the special law should not contain elements alien to the
fundamental rules of public policy in Egypt. An example of these principles which does not violate
the fundamental rules of public policy and is considered to be one of the basic roots (al-usül alasasiyya) of the Christian religion is the principle of the prohibition of polygamy, i.e. the substantive
rules of the general law may not be applied when they contradict this [prohibition].
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This [consideration regarding polygamy] does not constrain the Christian husband's right
of unilateral divorce {talaq bi-irada al-munfarida), which is the same as that of the Muslim
husband, if Islamic [family] law governs the relation between the spouses in the case in which the
conditions for applying the sectarian laws are not met. This is irrespective of the fact that the
fundamental rules of the applicable sectarian laws presently do not recognize divorce by the will of
both or only one of spouses, i.e., it is not permitted that the dissolution {half) of the marriage
covenant {cuqda) is left to the will [of the spouses] and to the decision of the passions of the
human soul, meaning that it is not allowed to confer sovereignty {saytara) upon passion and
human weakness in this matter.
It is an established fact {thabit) that the two laws that ruled at the dawn of the Christian
religion, i.e. the Jewish Sharfa and Roman qanün, allowed the termination {inha) of the marital
relation by mutual consent of the spouses, and both also granted the husband the right of
unilateral divorce. The principles of these two laws in this matter remained in force during the rise
of Christianity, based on the Holy Book's use of the term 'unilateral divorce' {talaq) rather than
'judicial divorce' {tatliq) in the Gospel of Mathew, and its mention of dissolving the marriage bond
{withaq) in case of illicit sexual relations {zina). No majority {ghalaba) on the prohibition of
unilateral divorce was reached for nine centuries, until the Convention of Constantinople in 920 CE.
From that moment onwards the Church started to develop procedures on legal jurisdiction
regarding the implicit permission for [the use of] 'playboys,'510 although these were not
promulgated by law. That was the closest [the Church came] to regulating divorce and its
conditions. When the various sectarian Christian laws-with the exception of one law that had a
special provision, as will be discussed below-allow for judicial divorce with varying [degrees of]
strictness or leniency in its justifications {asbab), the matter of applying the general law does not
arise except when the spouses do not share the same rite or sect. In that case it appears
necessary to take recourse to the substantive rules of Islamic [family] law that allow for unilateral
divorce,511 because there exists no mechanism to select the best among the substantive rules of
the sectarian laws. This was also the reasoning of the judges of the family courts prior to their
abolition [in 1955], and they refused to decide in a conflict between two spouses of different rite
{milla) due to the absence of a combined ground rule {qa^ida muwahhida) for non-Muslims. In
addition, every time a case was filed to confirm that a unilateral divorce had taken place, and the
dispute was presented to be judged, it was said: refer it to the law that decides this matter. When
it was established that the conditions for applying the sectarian law had been met, the divorce was
not valid; and when it was evident that these conditions were not met and the dispute was to be
subjected to the rules of Islamic [family] law, it was decided that the divorce had [validly] taken
place. So there was a similar outcome [sic!], albeit by a different way.
Hence, this matter [of unilateral divorce] cannot be compared to the case of polygamy.

[ The Catholic exception in the case of divorce]
It is mentioned in the Explanatory Memorandum of Law 462 of 1955: 'Respect is to be ensured for
the sovereignty of the applicable law (wilaya al-qanun al-wajib al-tatbiq) so that no right of any
group of Egyptians, Muslim or non-Muslim, will be infringed upon when applying their law.' This is
irrefutable proof that the legislator meant respect for all laws, general as well as special, and that
the violation of the basic fundamental rules related to the core of the faith and the essential nature
of the religion {samim al-caqida wa-jawhar al-diyana) is not in accordance with its spirit {khaladuhü) and would constitute a disregard for its intention {murad). This view has led the legislator to
specifically intend the last paragraph of article 99 of the Decree on the Organization of the Sharfa
Courts, which requires that for a decision of divorce, when the spouses are non-Muslims, the claim
thereto must be heard to be for the benefit of the Catholic sect that adheres to the inadmissibility
of dissolving a marriage.512 This is out of respect for deep-rooted {asif) principle relating to the
510

"abatlra: this is the practice whereby both parties by mutual consent arrange for a third party with whom the act of
adultery ca be committed in order to obtain the divorce.
511
Literally: judicial divorce by means of unilateral will {al-tatlfq bi-Hrada al-munfarida).
w
Rather then merely registering the talaq, the court needs to hear the case of divorce between non-Muslim couples,
and will refuse such divorce when Catholics are involved.
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essence of the Catholic faith and all its different sects, and taking into consideration the
competence of the judge as well as the protection of the prohibition [of divorce].
This view shows clearly that polygamy is permitted by Islamic [family] law, provided that
the number of spouses does not exceed four, that they are treated with fairness and that they can
be provided for-although the latter two conditions are not pre-requisites for the validity [of the
marriage], with the result that the marriage may be validly concluded even when these two
[conditions] are not met, except that the person will then be [be treated as] a sinner who will be
judged by God Almighty for oppression and non-performance of his marital obligations. It is also
obvious (zahir) that this [divine] message (khitab) is directed exclusively to Muslims. The largest
part of it [i.e. the message] is religious to the extent that it would be hard to claim that this purely
religious dogma is applicable to someone who does not originally believe in the faith to which the
permission for polygamy is related. Therefore, permitting polygamy would be oppressive
{mutéasira) to a Christian, even if he does not share the same rite or sect [as his spouse].
The decision against which the appeal in cassation was raised is inconsistent with this
view, focusing in its decision on applying substantive rules of the general law in instances in which
they do not apply, hence permitting polygamy to a Christian even though this violates the most
basic root of his faith. This is contradictory to the law and merits cassation.
[ The court's complaint on abuse of the law and its appeal to the legislator]
Considering that reference has been made to the fact that the Egyptian judiciary on all its
different levels aspires, in accordance with the advancement of human rights and the
observance of the freedom[s] of opinion, conscience (damir) and religion (tadayyun), to take
into consideration the changing of religion, rite or sect without questioning its reasons, motives
or incentives, except in the case of conversion to Islam. The practice of applying Law 462 of
1955 for nearly a quarter of a century has revealed that this conversion in most cases is
performed with the intent of deception and fraud. In addition, [the law] allows for either of the
non-Muslim spouses to alter, by the mere conversion to another rite (madhhab) or religion, the
legislative jurisdiction and hence prejudices the rights of the other party. This use [of the law,]
which is improper, has prompted this court to call upon the legislator to stipulate for (yanass)
the perpetuation (baqa) of marriage and all its legal consequences by making it subject to the
law by which the marriage was concluded, even if one of the spouses changes his rite or
religion during the marriage. This is different only if this conversion to Islam, because that is
the general law which, according to Article 2 of the Constitution, is the main source of
legislation. Verily, the mandatory laws have established a ban on playing with religions
[manean li-l-tala^ub bi-l-adyan).

133

APPENDIX 2
Egyptian Court of Cassation, ruling of 5 August 1996,
Nos. 475, 478, 481, Year 65
CNasr Abu Zayd case')
Excerpts
Translation by M.S. Berger
Summary of proceedings
IN AUGUST 1995, Nasr Hamid Abu Zayd and his wife Ibtihal Ahmad Kamal YQnis filed two
appeals (nr.475/65 and 481/65) with the Court of Cassation. Also, in the same month, the
Public Prosecutor filed an appeal (nr.478/65). In its judgement of 5 August 1996, the Court of
Cassation rejected all appeals on all grounds. With regard to the Public Prosecutor the Court
merely referred to its considerations given in response to the appeal of Nasr Abü Zayd and his
wife. Excerpts of the essential parts of these considerations are the following:
1st ground of appeal
{Hisba)
[Nasr Abu Zayd claims that law suits based on hisba are non-existent and not acceptable in the
Egyptian system of law. Only the Socialist Prosecutor is vested with the authority to file a
general law suit {dacwacamümiyya) for the protection and maintenance of the values of society
{qiyyam al-mujtamrfa).]
Whereas this plea is rejected, since the Islamic Sharfa is the general law that is to be applied in
personal status issues, according to the most prevalent opinions (arjah al-aqwal) of the legal
school of thought of Imam Abü Hanifa, except for cases for which special laws have been
issued. This is in accordance with Article 280 of the Code of Organization of Religious Courts,
and Article 6 of Law No. 462/1955 abolishing Religious Courts and Religious Minorities Courts.
According to the jurisprudence of this Court of Cassation, silence of the law or the absence of a
stipulation on a personal status issue does not imply that the legislator meant to contradict the
text {nass) of the Holy Qur'an, valid {sahih) Sunna of the Prophet, or a rule {hukm) agreed
upon by Muslim legal scholars. This applies to the right {haqq) and claim dealt with here. Since
there were no special legal rules that prohibited or restricted filing a hisba lawsuit at the time
this [present] lawsuit was filed until a final judgement was passed thereon by the trial court,
one needs to resort to the prevalent opinion {al-rajih) of Imam Abü HanTfa for its acceptability.
According to the jurisprudence of this Court and according to the Muslim legal scholars,
hisba is to act according to God's wishes from ordering someone to do good when he
apparently neglects it, or to abstain from evil when he is apparently committing it ('amr bi'lmrfrüf zahara taraka-hu aw nahican al-munkar zahara fi la-hu). This is one of the collective
religious duties {min furüd al-kafaya), and it originates from a primary - or derived - legitimate
authority {wilaya) vested by the Legislator {al-Sharf) in whoever is obliged and requested to
undertake it.
This [hisba] should be filed with the judge by means of a claim or testimony or request
for assistance by the muhtasib or wall al-mazalim, i.e. the public prosecution. Filing a hisba \s a
Right of God {haqq Allah) or what is generally considered a Right of God, such as filing for an
irrevocable divorce or separation of a married couple due to the invalidity of the marriage or to
the apostasy {ridda) of one of them by revoking Islam.
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The majority of Muslim legal scholars do not stipulate as a condition for the hisba that
permission or authorization should be obtained from the ruler {wall aI-'ami). If all Muslims
neglect the hisba as a collective religious duty, then they are all sinners. Moreover, hisba is an
individual duty (fard ayn) of [every] Muslim capable of undertaking it when another does not, if
it concerns a case that only he has knowledge of. The claim that he who files such lawsuit must
have an interest (maslaha) in the matter is not acceptable, as long as the conditions for the
hisba are fulfilled, because he is religiously obliged to file such case (li'anna-hu matlüb min-hu
shafan al-ihtisab). He becomes simultaneously a witness in it [i.e.the hisba case] in order to
provide proof, and a claimant. He has the rights any party has to submit requests and [proofs
for the] defence, and to pursue the case until the dispute is settled.
[The Court than continues by arguing that the new hisba Law nr.3 of 1996 - which was
promulgated before the judgement of the Court of Cassation was passed, and which stipulates
that all hisba casses should be filed with the public prosecutor's office - can not be applied
retroactively on the Abu Zayd case. Moreover, the Court of Cassation sees in this law the
acknowledgement of hisba by the Egyptian legislator.]
2nd, 3rd and 4th ground of appeal
(Ijtihad)
[Nasr Abu Zayd claims that he cannot be accused of apostasy, since he has clearly professed
his beliefs as a Muslim, and merely practiced ijtihad, or the exercise of legal reasoning.]
Whereas this plea is rejected, because ijtihad'in the terminology of the to Muslim legal scholars
of the Islamic Sharfa means that the legal scholar is to do his utmost to derive a practical legal
ruling (al-hukm al-shafi al-cilmi) from legal proof (al-dalil al-shafi) and definite texts with a
meaning that leave no room for ijtihad (al-nusüs qatfï al-thubüt wa al-dalala la mahall li-lijtihad). There is no room for any ijtihad'in the axiomatic matters (masa'ilmélüma) of religion.
Ijtihad is only allowed in matters to which no reference is made by the Texts (al-nusüs), or
when the texts are not definite or or have no definite meaning. The Sharfa Texts are the
Qur'an and Sunna, the latter being the second source of legislation. Once the Text is clear, the
sense is definite in the meaning of its intention (Jala al-mrfna qatfan fi dalalati-hi cala al-murad
min-hu), and it is not allowed to deviate from it with the claim of interpreting it allegorically
(ta'wïï), nor to substitute the Text by ijtihad. This is the purport of the Sharfa texts, as
mentioned in God's words [follows a number of Quranic verses].'

(...)
These, and many other Quranic verses order us to obey God's Prophet [peace be upon him],
which is like obeying God Himself. Whoever contradicts the Prophet's Sunna - as Imam Ahmad
[Ibn Hanbal, the founder of the Hanbalite legal school] says - is acting like those who adhere to
unclear passages (mutashabih) to oppose the clear passages (muhkam). These people, when
they do not find an unclear term to use in their opposition, they will derive from clear passages
an unclear description to use in their opposition. However, the right approach adopted by the
Sahaba [i.e. he first generation Muslims], the TabfOn [i.e. the second generation Muslims] and
the Imams was to refer the unclear passages to the clear passages and derive from the clear
passages what interprets and illustrates the unclear passages, so that its meaning (dalala) is in
accordance with the clear passages, and the texts agree with each other, because they all come
from God, and whatever comes from God is not in disagreement or contradictory.'
(Definition of apostasy
It is a well-established dogma (muqarrar) for Muslim legal scholars of the Islamic Sharfa that
apostasy (ridda) is the withdrawal from the Islamic religion. Its essence (rukn) is a clear
declaration of unbelief (tarih bi-l-kufi), either by word or by action. Whoever scorns the Qur'an
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or the Prophetic Sunna, or mocks, repudiates, or disavows them, or intentionally claims
anything contradicting them publicly or haughtily, or doubts any of it, worships anyone other
than God, or commits idolatry, denies God's existence or His creation as mentioned in the
Qur'an by denying Paradise, Hell, Resurrection, the Divine Secret, the Day of Resurrection, the
Day of Judgement, the Angels, the Demons, the Devils or the Throne and the Chair, repudiates
the Prophecy of Mohammed - peace be upon him - or in general his prophecy to all people, or
doubts his sincerity, or allows what is forbidden, or does not do what the Islam obliges him to
do by denying or disavowing or abstaining from performing prayer, giving alms, or going on
pilgrimage; the abstainer or disavower (a\-mumtanf aw al-ja'id) is considered an infidel (kafir),
provided if he is not ignorant of the Sharfa rule (al-hukm al-shafi). Those who have no
knowledge, like the ones who are new to Islam, are not considered infidels.
This rule also applies to the denial of all fundamentals of Islam, because the proofs of
their existence are evident. The Qur'an and Sunna are full of them and they are accepted by
consensus (ijma* - i.e among the Muslim legal scholars). They can only be denied by someone
who opposes Islam and who refuses its obligations and denounces God's Book, His Prophet's
Sunna and the consensus of His community ('umma). It is considered to be a deviation from
Islam to proclaim that the Quran is not coming from God or that it is man-made (inna-hu min
nuzum al-bashar), or that the Islamic Sharfa is not fit for application nowadays, or that its
application will lead to the backwardness of Muslims and that they cannot progress except after
freeing themselves from its stipulations. Merely believing the foregoing is not considered
apostasy, unless it is embodied in words or actions.
According to the majority of the Muslim legal scholars, including the Hanafites, it
suffices to consider a person an apostate once he deliberately speaks or acts in unbelief, as
long as he meant to be scornful, degrading, obstinate or mocking. If this is the case, apostasy
cannot be pronounced unless all these elements have been verified. The apostate can not be
excused when he claims to be a Muslim, because he has adopted a stance contrary to Islam.
This is because a heretic {al-zandiq) usually talks about his infidelity and proclaims his wrong
faith while claiming that he is a Muslim.
{Apostasy by Nar Abü Zayd)
This is here the case: it is proven that the first appellant [i.e. Abü Zayd] has in his writings
enclosed within the legal evidence (...) used the irrefutable verses of the Holy Quran to
denounce that the Quran is the word of God, describing it as xa cultural product, and that the
belief in a metaphysical existence obliterates this fact [...] and obscures the scientific
comprehension of the texts'. He denies beforehand its [i.e. Quran] existence in the Preserved
Tablet, considering it a mere linguistic text and describing it as being affiliated to a human
culture, rendering it an incarnated human text {nass insanf muta'annas). His aim in his
description of its sacredness is scorning its value denying that God named the Quran by that
name and repudiating the Quranic verses that overtly stated that fact abundantly. He mentions
in his research that Islam had no specific objective meaning since the time of the Prophet
[peace be upon him] until today. In saying this he aims to deprive Islam of any value or
meaning. He describes it as an Arabic religion, denying its internationality and availability to
everybody. He describes the sciences of the Qur'an as a reactionary heritage (turath rajiT). He
attacks the application of the Sharfa and describes it as backward and reactionary. He claims
that the Sharfa is the reason behind the backwardness of Muslims and their degradation. He
describes the mind that believes in the transcendental as indulging in superstitions. He states
that abiding by Sharfa texts is contradictory to civilization and progress and hinders the
proceeding of life. He accuses the theological method as clashing with the mind by stating that
'there is a battle being fought by the powers of the superstition and myth in the name of
religion and literal meanings of religious texts and by the intellectual powers of progress trying
to fight sometimes with superstition on its own ground'. This is clear unbelief (kufr sarih).

(...)
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This is how the appellant [in cassation] characterized religion and religious texts, claiming that
they contain superstition. He says that the establishing of the Qur'an in the reading of the
Quraysh was to realize the Qurayshi rule, which the Islam sought to achieve. This is as if the
Qur'an was only revealed to establish the rule of the Quraish. He scorns and criticizes the
Prophet [may God's prayers and peace be upon him] in his saying 'the attitude of the Arab
Quraishi tribalism was keen on stripping Muhammad of his human traits and vesting him with
divine sanctity, rendering him a legislator.

(...)
He fights Islam in its Texts, principles and symbols. He objects to the female share of the
heritage, opposing what was categorically stipulated in the Qur'an in this matter. He goes as far
as calling for a liberation from Sharfa Texts, claiming that they lack any essential and fixed
elements, and that they only express a historic phase which has passed. This is an accusation
that the law of God is not suitable for all times. He describes the adoption of religious texts as
slavery. He denies that the Sunna is revealed by God. He claims that it is not a source of
legislation, defying all Qur'anic verses that came within this context, and in contradiction with
the consensus of the Community. He scorns the rules of poll tax \jizya - i.e. on non-Muslims
under Muslim rule], as well as slavery, describing Islam as being authoritative, in spite of its
tolerance and its encouragement to manumission of slaves. He denies that God Almighty is on
His great Throne and that His Chair encompasses the Heavens and Earth, and that He created
Paradise, Hell, Angels and Demons, although the Qur'anic verses categorically stipulate all that.
Ignoring this he scorns the texts of the Qur'an by saying The Qur'anic text has transformed
devils into a hindering power and made magic a tool in their hands'. In other words, the Qur'an
includes lots of trivialities.
He boldly proceeded in this approach, which is opposed to Islam in its meanings,
dogmas and fundamentals, denying the main fundamentals of its sacredness. He did not
hesitate to contradict established truths, even historic ones. This was his approach. He was fully
aware of its meaning and truth within the balance of the SharFa. He was brought up as a
Muslim in an Islamic society. He works as Professor of Arabic Language and Islamic Studies at
the Faculty of Arts - Cairo University. He teaches Qur'anic Sciences. People like him are well
aware of the rules, fundamentals and dogmas of Islam. Furthermore, he claims knowledge of
fiqh and cilm, which is an argument against him, as he is denying what is axiomatic to any
Muslim who has had a education or religious cultural background.
He is therefore considered an apostate from the Islamic religion, because he expressed
unbelief after being a believer. His pretext that his words are only allegorical interpretations
{ta'wJt) is rejected, since such interpretation should not deviate the researcher from the
fundamentals of the Sharfa and the dogma, and their meanings, fundamentals and
foundations. Interpretation has its rules and criteria set by Muslim legal scholars. Otherwise, it
would be a means for dissenters {ahab al-hawa) to deviate from the Law of God, and to escape
from any legal text and legislate what God has not allowed, which would lead to error and
misguidance. Interpretation does not mean to attack the Sharfa texts and scorn them, to
consider them invalid, to describe abidance by their stipulations as backwardness, to call for
deviation from the Law of God to something else, or to deny knowledge which is axiomatic to
religion.

(...)
The ruling [of the Court of Appeal] concluded that his interest in the meaning of the texts, in
the way as he has quoted texts of the Qur'an and the Sunna, and some of his opinions in his
publications, are considered to be obvious unbelief that expels him from the religious
community and renders him an apostate from the Islamic religion, which entails his separation
from his wife. This deduction was permitted, based upon documents and supported by Sharfa
rules, ultimately leading to this result, and hence suffices to carry its verdict. In it [i.e. the ruling
of the Court of Appeal] is the implicit response that excludes any evidence or argument to the
contrary. It is enough to that only part of publications of the first appellant [i.e. Abu Zayd]
contains what proves clearly his apostasy, as long as he deliberately hurts with the opinions
mentioned in his publications.
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3rd and 5th consideration of the first ground of appeal
(Proof of apostasy)
[Nasr Abu Zayd claims that apostasy can only be proven by clear evidence or by
acknowledgement of the apostate himself. Furthermore he claims that he cannot be considered
an apostate since he proclaims himself as a believing Muslim. The Court rejects this argument:]
The acknowledgement by clear wording may be deduced from the meaning of its
pronouncement. Since this is the case and the first appellant [in Cassation] acknowledged that
he was the one who wrote the publications attributed to him and that he neither refuted all nor
part of them, the verdict appealed against could derive the proof from these publications that
he deviated from Islam in the way as mentioned above. These writings include the evidence of
clear unbelief, which expels him from the religious Community ('umma).

(...)
The basic ('as/) of religious belief (ftiqad dini) is that its rules are based on clear verbal
acknowledgment (iqrar bi-zahir al-lisari), and that it is not allowed to investigate its seriousness,
motives or reasons. The uttering of the two professions of faith suffices to consider someone a
Muslim, yet Islam is integral and cannot be partly believed or partly not believed. Thus, if
someone who has uttered the two professions of faith says something or acts in a manner that
excludes him from the religious community in the way as mentioned above, then he is an
apostate, because he has revealed his unbelief after having been a believer, even if he claims
to be a Muslim.

(...)
{Freedom of expression and public order)
[In its argument the Court of Cassation elaborates on the relation between public order and
general values versus the freedoms of religion and expression:]
The purpose of entering Islam is to abide by its rules, including those of apostasy. One cannot
separate religious doctrine from its tangible effects in behaviour. The religion of the state [of
Egypt] is Islam. This is what the Constitution stipulates in Article 2, stating that Islam is the
religion of the state, and that the principles of Islamic Sharf a are the main source of legislation.
All systems of positive law stipulate punishments and measures against actions that violate their
[i.e. the systems] fundamentals. Apostasy of a Muslim from Islam is not an individual issue although it is possible that it could be tolerated by the Islamic Sharfa and the Islamic state as
an individual right {haqq min huqüq al-afrad) - particularly if it is overtly proclaimed through
publications or teachings. To depart from Islam is to revolt against it, and this necessarily finds
its reflection in the loyalty of the individual to the Sharfa, the state, and his ties with the
society. This is what no law or state tolerates. Hence, the Sharfa and all other constitutions and
laws permit freedom of opinion within the public order that prohibits wrong doing or misuse of
a right. No individual has the right to call for what contradicts the public order (ai-nizam alc
amm) or morals (al-'adab), or use his opinion to harm the fundamentals upon which the
society is built, or to revile the sacred things, or to disdain Islam or any other heavenly religion.
Thus the Constitution in Article 47 guarantees the freedom of opinion within the limits
of law. Freedom of opinion follows the public order and the limits allowed by the constitutional
law of the state, and the principles upon which it [i.e. the constitutional law] is based, preeminent of which are the rules of the Sharfa, and as long as one keeps his beliefs to himself,
not disclosing them through teaching to his students, print or distribution. Verily, the Sharfa
does not examine the innermost feelings and does not pierce open people's hearts nor digs into
their secrets, as this is left to God alone. However, public defamation of the creed of the society
and incitement to disdain it clashes with the public order, a matter to which no legislation or
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order consents. The rules for apostasy are no more than measures to keep a Muslim in his
Islam, distinguishing him from others. As one of its members the Muslim community deals with
him accordingly.
This is what happens in other religious laws with regard to their followers: they demand
continuous loyalty to them. Once an individual joins in, he is to abide by its rules. They [i.e. the
laws] can expel or segregate him if he violates their fundamental principles which he embraced,
in accordance with them and with all their consequences. Certain religious laws stipulate, in
accordance with their rituals, a unity of religion, creed, sect or baptism between a couple [as a
condition] for a lawful marriage. They consider a difference of religion an impediment to
marriage which prevents its conclusion, and they [consequently] impose separation or divorce.
This is also the case if one of the couple embraces another religion. This does not violate the
freedom of creed or opinion. It is the same with regard to the separation of a couple due to
apostasy.
(The legal consequences of apostasy
[The Court of cassation then continues its response to Nasr Abü Zayd's claim that he cannot be
considered an apostate:]
Notwithstanding the fact that the defence of the first appellant [in Cassation] states that he still
adheres to his religion, he did not renounce his writings that prove his apostasy by their
contents. What he put forward about being summoned to repent is not acceptable, because it is
well-established according to the legal school of Imam Abü Hanifa that the apostate has no
religious community, nor is one [i.e. community] established by his apostasy, nor by his choice
of another religion. According to the prevalent opinion of this legal school [i.e. Hanafi], the
summons to repent is recommendable, and Islam should be offered to him [i.e. the apostate],
and if he has any uncertainty it will become clear to him. However, this offer is not obligatory,
but merely recommendable, because the call [to return to Islam] had already reached him. If
he refuses [to return to] Islam, the judge will look into the matter. If he hopes for his
repentance, or if the latter requests a grace period, he is granted three days respite, which is
considered enough [for the accused] to provide excuses [so that he may be pardoned], before
the punishment of apostasy is laid upon him. Apostasy of a man separates him [from his wife]
without the divorce by 'annulment' {faskh), according to [the Hanafite legal scholars] Abü
Hanïfa and Abü Yüsuf, but according to Muhammad [another influential Hanafï legal scholar] it
is separation by divorce (talaq). According to the consensus among the Muslim legal scholars, it
[i.e. the separation] takes place due to the apostasy, itself and is immediately effective without
the ruling of a judge. If the apostate member of the couple repents and returns to Islam, a new
contract and dowry are required to resume marital life between them. Thus, the separation due
to apostasy takes place immediately, and the summons for repentance - whether it is
recommendable by the prevalent opinion of the Hanafï school or obligatory in other schools of
legal thought - is related to the postponement of applying the punishment, not to the
occurrence of separation between the apostate and his wife.
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