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APPENDIX 1
Egyptian Court of Cassation, ruling of 17 January 1979,
Nrs. 16 and 26, Year 48
Translation by M.S. Berger
Summary of the facts
THE MAN MARRIED his (first) wife in 1967 in accordance with Coptic-Orthodox family law. The
man converts to the Evangelical sect {ta'ifa al-InjUiyln) and files for divorce in 1971 on the basis of
Islamic family law, i.e., talaq, because the spouses do not share the same rite or sect. The court of
first instance rejects this appeal for divorce on the ground that the conversion 'was void.' No
explanation is offered, but in view of the Court of Cassation's final remarks, it is likely that the man
converted to a 'rite' {milla) other than the one to which his wife belonged as a tactic to obtain an
(Islamic) divorce that otherwise would be nearly impossible [to obtain] under Coptic-Orthodox law.
In 1973, the man tries again with another court which grants the talaq, but, upon appeal by the
wife, this decision is overruled in 1975 and referred back to another court of first instance, which,
in 1977, rules that the case cannot be heard because the first wife had converted to Catholicism
before the man had filed for divorce (and Catholicism is the only exception to the rule that Islamic
family applies to non-Muslim spouses who do not share the same rite or sect). In the meantime,
however, in 1974 the man had married another wife in accordance with Evangelical law. The
following appeals by both parties revolve around the question of whether the applicable law is to
be determined by the man's marriage to his first wife or his marriage to his second wife.
The first wife demands the annulment of the marriage contract between her husband and second
wife because polygamy is not allowed in Christian laws. The annulment is granted by the court in
1977.
The man and his second wife appeal against this annulment, arguing that the first wife
lacked any personal interest (mas/aha) in her claim, i.e. her claim is not related to her own
marriage, but to the marriage of the other two parties. This appeal is granted, and the decision of
the lower court that annulled the marriage is overruled in 1978.
The first wife then appeals to the Court of Cassation, demanding annulment of the
marriage contract between the man and his second wife, based on two alternative grounds: first, if
Evangelical law is the applicable law , i.e. the law relating to the marriage between the man and
his second wife (both of whom are members of the same Evangelical sect), that marriage is void
because Evangelical law does not allow a second (polygamous) marriage; second, if the applicable
law is Islamic family law, i.e. the law relating to the marriage of the man and his first wife (who do
not share the same rite or sect), the marriage between the man and the second wife is
nevertheless void because polygamy among non-Muslims is not permitted by virtue of public
policy.
Ruling
The court,
After studying all the documents and hearing the conclusions of the Advocate General, the
petitions and the deliberations,
Considering (...)500
First: Appeal in Cassation Nr. 16 of Year 48

500

The considerations which precede the decision are not translated here because they either deal with procedural
technicalities or are re-inserted into the decision itself
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[First wife's claim: the law relating to the marriage between the man and his second wife (both of
whom share the same Evangelical sect) is applicable; consequently, their marriage is void because
Evangelical law does not allow a second (polygamous) marriage.]
Considering that the first wife501 has appealed in cassation with the plea that the law was wrongly
applied in the decision {hukm) [of the Court of Appeal] which rejected her claim on the grounds
that she and the man do not share the same rite (mil/a)502 and that, consequently, Islamic [family]
law503 is applicable by virtue of Article 6 of Law Nr. 462 of 1955, according to which polygamy is
permitted and, as a result, the marriage between the man and his second wife is valid {sahih).
However, [the first wife argued that], the aforementioned article specifies which law applies to the
conflict {munaztfa) at hand, and the marriage contract between the two spouses [i.e. the man and
his second wife] who share the same Evangelical rite [s/ir/]504 is void now that the [Evangelical]
special law {qanün khass) is applicable; this law,, like all other Christian laws, does not permit
polygamy. This renders the decision [of the Court of Appeal] defective with a faulty application of
the law {khatéa fïtatbïq al-qanün).
Considering that this plea is correct, Article 6 of Law Nr. 462 of 1955 for the Abolition of
the Sharfa and Milli Courts stipulates:
Decisions in conflicts relating to personal status and religious endowment (waqf) which
pertained originally to the competence of the Sharfa Courts will be issued in accordance
with Article 280 of the aforementioned Decree on the Organization of Courts.505 With
regard to conflicts relating to personal status of non-Muslim Egyptians who share the same
sect {talfa) and rite {mil/a) and who at the time of the promulgation of this law had
[their own] organised sectarian judicial institutions, decisions will be issued in
accordance with their law {Sharfati-him), all within the limits of public policy {al-nizam
aIsa mm).
This indicates that the legislator has taken as the central point {manaf) sameness or difference in
sect and rite and what follows there from, by applying either Islamic [family] law in its capacity as
the general law {Sharfa camma), or one of the special laws {Sharfa khassa) in a conflict relating to
the personal status of non-Muslim Egyptians that requires a decision from the court. Hence a
measure relating only to the subject-matter {mfyaran mawdUiyan bahtan) has been established to
determine the applicable law, following the sameness or difference in rite and sect. This measure is
based on both the relation {calaqa) that ensues from or is caused by the conflict, as well as on the
parties to this relation. This relation is the cause and subject-matter of the reciprocal claim {mahall
al-tad&i wa mawdCf-hu), and the legislator therefore distinguishes between, on the one hand, the
conflict in the aforementioned sense and, on the other hand, the lawsuit {khusüma) which may
occur between persons who differ in rite and sect from the parties to the conflict itself, but where
the general law is not applicable, as would have been the case had the parties to the relation
which is the subject-matter of the conflict shared the same rite and sect.506
This being the case, it has been established by the decision against which the appeal in
cassation is raised that the man contracted [a marriage with] his spouse on 14 February 1974
while being married to his first wife, and that the marriage certificate states that both [the man
and his second wife] adhere to the Evangelical sect. The appeal in cassation of the first wife, which
is directed against this certificate, revolves around the validity of the marriage concluded between
the two parties who share the same rite and sect. The law that applies to this conflict is the special
law, regardless of the fact that the first wife is the one who raised the claim {déwS) and differs in
sect from the two parties to the marriage contract, because the relation of the first wife with the
501

For the sake of clarity I will translate 'the appellant7 with: 'the first wife;' and 'the man against whom the appeal in
cassation is raised' with: the man,' and 'the woman against whom the appeal in cassation is raised' with: the second wife'.
502
By the time of the appeal case, the man had converted to Protestantism and his first wife to Catholicism.
'°3 The Court generally refers to family law-whether Islamic or Christian-with the term Sharfa.
5M
According to Egyptian legal terminology, Christianity is divided into three rites (mil/a), i.e. the Orthodox, Catholic and
Protestant rites, each of which is subdivided into sects {tawalr), like the Copts, Armenian-Catholic or Evangelicals.
505
The Decree of 1931 on the Organisation of Sharica Courts.
506
In other words, the rule of Article 6 of Law 462 only applies to the parties of the disputed relation, i.e. a married
couple, and not to the relation between these parties and a third party who conflicts that marriage.
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man is outside the relation which is the subject-matter of the conflict in this lawsuit. The decision
against which the appeal in cassation has been raised differs from this view, and holds that Islamic
[family] law is applicable to this conflict. This constitutes a faulty application of the law, which
[therefore] merits cassation.
Second: Appeal in Cassation Nr. 26 of Year 48
[First wife's appeal: if Islamic family law were to apply to the marriage of the man and the first
wife (who do not share the same rite or sect), the marriage between the man and his second wife
is nevertheless void because polygamy among non-Muslims is not permitted, on the grounds of
public policy.']
Considering (...)507
Considering that the first wife has appealed in cassation that the decision [of the Court of Appeal]
contradicts the law (mukhalif li'-l-qanün), with the plea that the decision allows the man to be
married to the second wife on the basis of an application of Islamic [family] law that permits a
polygamous marriage, whereas the man is a Christian belonging to the Evangelical sect [here:
madhhab,] and the first wife has been awarded two definite court decisions, one rejecting the
[man's] claim for unilateral divorce and the second decision refusing to hear [his] claim at all. His
marriage to his second wife is therefore not valid because the prohibition (hazf) of polygamy,
which is a principle (mabda) upheld by all Christian sects, is considered to pertain to public policy
because it is an essential cornerstone (rukn asasi) of the Christian religion. Were it to be violated,
[the violation] would result in the destruction of the very being (kiyan) of [Christian family] law and
the demolition of one of the bases on which it is founded. It is not possible that the legislator
would take the Islamic [family] law into consideration only with regard to the rules of public policy,
because he has a natural wish to observe the rules of both the dhimms and nou-dhimms. The
application of Islamic [family] law as mentioned in Article 6 of Law Nr, 462 of 1955 is therefore
meant to be [the application of] a connecting factor (qifida ihala aw isnad)508 that refers to the
rules of the general law regarding the dhimms, i.e. 'Leave them and what they believe,' meaning
that the rules of Christian law apply and not the substantive fundamental rules509 of Islamic
[family] law. This is also the doctrine {qawf) of the Hanafites. Hence, the decision is contradictory
to the law.
[The courts definition of public policy]
Considering that the Civil Code and Law 462 of 1955 do not define the meaning of public policy,
but by consent {muttaffiq) it is meant to comprise the fundamental rules (qawifid) through which
one realizes the public interest (al-maslaha al-camma) of the country (bilad), from a political, social
as well as economic perspective, which [fundamental rules] are related to the natural, material and
immaterial state (wadea) of an organized society, and which supersede the interests of individuals.
The concept [of public policy] is based on the doctrine of pure secularism (madhhab ci/manibaht),
which is applied as a general doctrine (madhhab camm) to which the community (ai-jam&a) is
indebted in its entirety, without connection to any rules of religious family laws (share7'diniyya).
However, this does not deny that it [i.e. public policy] is sometimes based on a religious faith
(caqlda diniyya), as when this faith has become firmly tied to the legal and social order that is
deep-rooted in the conscience (damir) of the community, so that the general feelings are hurt if it
[i.e. public policy] is not adhered to. These fundamental rules therefore extend to all citizens,
Muslim and non-Muslim alike, irrespective of their religions. However, the notion of public policy
507

These are considerations of procedural nature that will not be translated.
'Connecting factor' is a technical term in conflicts law being the factor which determines the applicable law. For
instance, to an Englishman residing in France, the French court may apply English law (the connecting factor being his
nationality) or French law (the connecting factor being his domicile).
509
With 'substantive rules' {ahkam mawdCfiyya) or 'substantive fundamental rules {qawëid mawdCfiyya) are meant the
rules themselves, as opposed to the 'connecting factor,' i.e. rule that would refer the case to another law.
508
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can not be divided so that some fundamental rules apply to the Christians and other to Muslims,
nor can public policy apply only to a single person or sect. Its extent (taqdir) is, by general
consent, characterized by objectivity (al-mawdifiya) and by the indebtedness to it of the
preponderant majority {aghlab éamm) of individuals of the community. Hence, the principle of
prohibition of polygamy cannot be considered to be a matter of public policy, since it is limited
exclusively to Christian law.
{Christian prohibition of polygamy]
Based on the spirit of the Gospels (injit), the notion of the oneness of the body and the
virtuousness of Christian marriage, monogamy (al-wahda fi al-zawaj) is by consensus (i/ma*)
considered to be one of the principles to which Christianity has adhered from the outset of its
emergence. One of the characteristics of Christian marriage is that it is a single relationship that
can exist only between one man and one woman; it is not permitted for the man to be married to
additional women at the same time, nor is it permitted for the woman to be married to more than
one man at the same time. The prohibition of both polygny and polyandry, one of the principles
that has been dominant in Christianity for the past twenty centuries, has never been subject to
dispute (khilaf), not even when the church split up into the Western and Eastern churches and into
Orthodox, Catholic and Protestant. The law of monogamy became a characteristic and distinctive
feature of [these churches] in the sense that this principle-without referring to the aforementioned
notion of public policy-is considered one the most deep-rooted fundamental rules (qawtfid
asliyya) of Christianity, irrespective of rites, churches, sects or denominations (madhahib), and
connected to the core (sam/'m) of the religious belief, and which among Christians is obligatory to
respect and worthy of observance. Hence, in the domain of multiple simultaneous marriages-as
opposed to multiple consecutive marriages-a second marriage concluded during the first marriage
is considered null and void (bat//), even if both spouses have agreed to it, and both [spouses] and
anyone involved has the right to contest it.
[Islamic law as substantive rules, not as connecting factor]
It is the established jurisprudence of this court that Islamic [family] law is the law of the 'general
law,' in the sense that it applies as a matter of principle to the rule (hukni) of family relations
(calaqat al-usra) of Muslims as well as non-Muslims, and that all other laws apply [only] in an
exceptional capacity and only if they fulfill the conditions stipulated in Articles 6 and 7 of Law 462
of 1955 for the Abolition of the Sharfa and Milli Courts and Article 280 of Law 78 of the 1931
Decree on the Organization of Sharfa Courts, i.e. that the rules of Islamic [family] law, in its
capacity as the general law, are applied in conflicts regarding the personal status of Christian
couples who share the same rite or sect.
By subjection to Islamic [family] law is meant the application of its substantive rules to
which the Muslim is [also] subject, and not the rules of the special laws, because it is inconceivable
that with the application of general law is meant the application of the connecting factor which
calls for 'Leaving the non-Muslims and what they believe' in handling their own personal status
affairs. Nor does it mean that referring [the conflict] to Islamic [family] law from the beginning is
erroneous and not intended by the legislator. There is no place for the substantive fundamental
rules in the general law which give the Christian husband the same rights as the Muslim husband,
when they are in conflict with any of the principles of the essential nature (jawhar) of the Christian
faith and which, if violated by the Christian, will render him an apostate of his own religion,
demean his faith and infringe upon his Christianity.
[Public policy and principles of the special law: polygamy and unilateral divorce]
On the other hand, the principles of the special law should not contain elements alien to the
fundamental rules of public policy in Egypt. An example of these principles which does not violate
the fundamental rules of public policy and is considered to be one of the basic roots (al-usül alasasiyya) of the Christian religion is the principle of the prohibition of polygamy, i.e. the substantive
rules of the general law may not be applied when they contradict this [prohibition].
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This [consideration regarding polygamy] does not constrain the Christian husband's right
of unilateral divorce {talaq bi-irada al-munfarida), which is the same as that of the Muslim
husband, if Islamic [family] law governs the relation between the spouses in the case in which the
conditions for applying the sectarian laws are not met. This is irrespective of the fact that the
fundamental rules of the applicable sectarian laws presently do not recognize divorce by the will of
both or only one of spouses, i.e., it is not permitted that the dissolution {half) of the marriage
covenant {cuqda) is left to the will [of the spouses] and to the decision of the passions of the
human soul, meaning that it is not allowed to confer sovereignty {saytara) upon passion and
human weakness in this matter.
It is an established fact {thabit) that the two laws that ruled at the dawn of the Christian
religion, i.e. the Jewish Sharfa and Roman qanün, allowed the termination {inha) of the marital
relation by mutual consent of the spouses, and both also granted the husband the right of
unilateral divorce. The principles of these two laws in this matter remained in force during the rise
of Christianity, based on the Holy Book's use of the term 'unilateral divorce' {talaq) rather than
'judicial divorce' {tatliq) in the Gospel of Mathew, and its mention of dissolving the marriage bond
{withaq) in case of illicit sexual relations {zina). No majority {ghalaba) on the prohibition of
unilateral divorce was reached for nine centuries, until the Convention of Constantinople in 920 CE.
From that moment onwards the Church started to develop procedures on legal jurisdiction
regarding the implicit permission for [the use of] 'playboys,'510 although these were not
promulgated by law. That was the closest [the Church came] to regulating divorce and its
conditions. When the various sectarian Christian laws-with the exception of one law that had a
special provision, as will be discussed below-allow for judicial divorce with varying [degrees of]
strictness or leniency in its justifications {asbab), the matter of applying the general law does not
arise except when the spouses do not share the same rite or sect. In that case it appears
necessary to take recourse to the substantive rules of Islamic [family] law that allow for unilateral
divorce,511 because there exists no mechanism to select the best among the substantive rules of
the sectarian laws. This was also the reasoning of the judges of the family courts prior to their
abolition [in 1955], and they refused to decide in a conflict between two spouses of different rite
{milla) due to the absence of a combined ground rule {qa^ida muwahhida) for non-Muslims. In
addition, every time a case was filed to confirm that a unilateral divorce had taken place, and the
dispute was presented to be judged, it was said: refer it to the law that decides this matter. When
it was established that the conditions for applying the sectarian law had been met, the divorce was
not valid; and when it was evident that these conditions were not met and the dispute was to be
subjected to the rules of Islamic [family] law, it was decided that the divorce had [validly] taken
place. So there was a similar outcome [sic!], albeit by a different way.
Hence, this matter [of unilateral divorce] cannot be compared to the case of polygamy.

[ The Catholic exception in the case of divorce]
It is mentioned in the Explanatory Memorandum of Law 462 of 1955: 'Respect is to be ensured for
the sovereignty of the applicable law (wilaya al-qanun al-wajib al-tatbiq) so that no right of any
group of Egyptians, Muslim or non-Muslim, will be infringed upon when applying their law.' This is
irrefutable proof that the legislator meant respect for all laws, general as well as special, and that
the violation of the basic fundamental rules related to the core of the faith and the essential nature
of the religion {samim al-caqida wa-jawhar al-diyana) is not in accordance with its spirit {khaladuhü) and would constitute a disregard for its intention {murad). This view has led the legislator to
specifically intend the last paragraph of article 99 of the Decree on the Organization of the Sharfa
Courts, which requires that for a decision of divorce, when the spouses are non-Muslims, the claim
thereto must be heard to be for the benefit of the Catholic sect that adheres to the inadmissibility
of dissolving a marriage.512 This is out of respect for deep-rooted {asif) principle relating to the
510

"abatlra: this is the practice whereby both parties by mutual consent arrange for a third party with whom the act of
adultery ca be committed in order to obtain the divorce.
511
Literally: judicial divorce by means of unilateral will {al-tatlfq bi-Hrada al-munfarida).
w
Rather then merely registering the talaq, the court needs to hear the case of divorce between non-Muslim couples,
and will refuse such divorce when Catholics are involved.
132

essence of the Catholic faith and all its different sects, and taking into consideration the
competence of the judge as well as the protection of the prohibition [of divorce].
This view shows clearly that polygamy is permitted by Islamic [family] law, provided that
the number of spouses does not exceed four, that they are treated with fairness and that they can
be provided for-although the latter two conditions are not pre-requisites for the validity [of the
marriage], with the result that the marriage may be validly concluded even when these two
[conditions] are not met, except that the person will then be [be treated as] a sinner who will be
judged by God Almighty for oppression and non-performance of his marital obligations. It is also
obvious (zahir) that this [divine] message (khitab) is directed exclusively to Muslims. The largest
part of it [i.e. the message] is religious to the extent that it would be hard to claim that this purely
religious dogma is applicable to someone who does not originally believe in the faith to which the
permission for polygamy is related. Therefore, permitting polygamy would be oppressive
{mutéasira) to a Christian, even if he does not share the same rite or sect [as his spouse].
The decision against which the appeal in cassation was raised is inconsistent with this
view, focusing in its decision on applying substantive rules of the general law in instances in which
they do not apply, hence permitting polygamy to a Christian even though this violates the most
basic root of his faith. This is contradictory to the law and merits cassation.
[ The court's complaint on abuse of the law and its appeal to the legislator]
Considering that reference has been made to the fact that the Egyptian judiciary on all its
different levels aspires, in accordance with the advancement of human rights and the
observance of the freedom[s] of opinion, conscience (damir) and religion (tadayyun), to take
into consideration the changing of religion, rite or sect without questioning its reasons, motives
or incentives, except in the case of conversion to Islam. The practice of applying Law 462 of
1955 for nearly a quarter of a century has revealed that this conversion in most cases is
performed with the intent of deception and fraud. In addition, [the law] allows for either of the
non-Muslim spouses to alter, by the mere conversion to another rite (madhhab) or religion, the
legislative jurisdiction and hence prejudices the rights of the other party. This use [of the law,]
which is improper, has prompted this court to call upon the legislator to stipulate for (yanass)
the perpetuation (baqa) of marriage and all its legal consequences by making it subject to the
law by which the marriage was concluded, even if one of the spouses changes his rite or
religion during the marriage. This is different only if this conversion to Islam, because that is
the general law which, according to Article 2 of the Constitution, is the main source of
legislation. Verily, the mandatory laws have established a ban on playing with religions
[manean li-l-tala^ub bi-l-adyan).
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