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Summary and Conclusions 

CAUSE 

The broadcast of the television programme Zembla by VARA/NPS on 9 November 2001, 
entitled 'Cooking the Books with Millions' ('Sjoemelen met miljoenen') led to the 
Parliamentary Committee of Inquiry into the construction industry. 
It was a shock throughout the Netherlands. So much misappropriation in the procurement of 
construction project was unthinkable. The media jumped on the case. Politicians reacted 
indignantly as if stung by a wasp. Meanwhile, the construction industry itself played the holy 
innocent. 
On 5 February 2002, the Lower House of the States General decided by general acclamation to 
establish a Parliamentary Committee of Inquiry into the construction industry. 
In its final report, 'Construction out of the Shadows' ('De bouw uit de schaduw') the 
Committee of Inquiry is established inter alia that the powers that be had demonstrated serious 
shortcomings in the areas of legislation and supervision. The award of public contracts had 
long been regarded as entirely uninteresting. The existence of legislation and administrative 
rules in this area made no difference and failed to excite politicians. 

The Parliamentary Committee of Inquiry appeared in its final report to have dug up far more 
than the construction industry initially was willing to admit or the Dutch people could have 
surmised. In almost all cases in which no open procurement took place, there are peeved 
appeared to have been prohibited pre-bid collusion. In the view of the Committee, there was in 
the construction sector a culture of collusion and 'lubricate and lionise'. In a number of areas of 
law, unlawful conduct had taken place: not merely infringements of competition law but also of 
criminal and tax Law. Moreover, the culture of collusion in the construction appeared to be 
stronger than the prohibition of collusion that dated from 1992. 

The irregularities - in competition, tax and collective criminal conduct - can frequently be 
distinguished, but not separated from each other. Irregularities in one area in many cases spill 
over into other areas of law. This applies also to infringements of competition law in relation to 
procurement law. 

CHAPTER 1 

In this dissertation, a choice has been made to limit the research to the area of procurement law, 
a restriction which is further limited to the recommendation of the Parliamentary Committee of 
Inquiry into the construction industry that invited the Cabinet to prepare a coherent framework 
firmly anchored in law for the award of public contracts. In the light of the entire research of 
the Committee of Inquiry, this was merely one of the recommendations, but one with an impact 
that was at that time incalculable. 
This dissertation makes a proposal for a new Dutch Procurement Law framework. This legal 
framework is elucidated from the perspective of European Law. This means that the approach 
of this model must be as much as possible viewed from and tested against the EC Treaty, 
secondary Community law and the space permitted by case law. For the drafting of a legal 
framework, it is desirable to understand the development of procurement law, its place and 
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SUMMARY AND CONCLUSIONS 

position, and the space that the EC Treaty and the case law of the Court of Justice of the 
European Communities leave to the national legislator. 

CHAPTER 2 THE EUROPEAN PROCUREMENT LAW FRAMEWORK 

Around the 1970s a move was made to achieve liberalisation of the national markets for public 
contracts within the Member States. The desire to remove the 'territorial boundaries' between 
the Member States and combat discrimination against parties in the marketplace on the basis of 
their nationality resulted in two liberalisation directives: one for the award of contracts in the 
field of works and one for supplies. These directives sought to contain a sufficient package of 
measures to remove the restrictions on free movement of goods, services and persons between 
Member States. Thereby bidders would be eligible for public contracts in other Member States. 
The Court of Justice held in Transporoute that the liberalisation directives even involved a 
general obligation to remove barriers to trade. 

And the liberalisation directives are a negative form of European integration. They are after all 
merely an obligation not to do something. The removal of only 'the obstacles' to inter-state 
trade resulted in an insufficient effect. The European Commission felt that was appropriate to 
take on the task of positively articulating procedural rules for the award of public contracts. 
From 1971, this resulted in a number of coordination directives. At first only a directive for 
works, followed in 1977 by a directive for supplies. The directive for the provision of services 
followed only much later in 1992. 
The coordination directives are based on three pillars: the principles of transparency, non
discrimination (in particular non-discrimination on grounds of nationality) and objectivity. 
These principles together form the foundations and the heart of procurement law. A fourth 
pillar can also be added: the principle of proportionality. 
In Beentjes, the Court of Justice held that the directives do not establish a uniform and 
exhaustive set of rules. The Member States are free, within the Community rules, to maintain 
or establish substantive and procedural rules in relation to public contracts. The directives 
simply prescribe a minimum package of measures that must be satisfied by the national 
procurement rules. The European procurement rules seek to approximate the national laws in 
such a manner as to achieve the objectives established by the European legislator. 
Procurement law found itself at the conjunction of a number of historically established legal 
areas: international law, private law European Law, competition law, criminal and tax law, and 
other areas of administrative law. This latter finds its expression principally in the promotion of 
public interests by procurement law. Procurement rules are therefore principally addressed to 
the public authorities in the broad sense. 

Until 1985 the attention given to procurement rules was somewhat inadequate. The unfortunate 
conclusion of the White Paper of 1985 was that the legal framework applicable hitherto applied 
had unfortunately failed. The directives needed to be sharpened up. New additional legislation 
was necessary in the form of a directive for the utilities and a directive for the award of 
contracts for services. Moreover, there needed to be a thorough revision of the directives for 
supplies and works. Finally, stricter supervision of compliance was required. 
This resulted inter alia in two directives in dealing with remedies. In 1989 the remedies 
directive for the classic public sectors entered into force. Moreover, in that year a renewed 
directive for works appeared. The legislative operation was completed in 1993 when new 
directives for works, supplies and the utilities entered into force. 

European directives needed to be transformed into rules of national law. These are compulsory 
rules. However, it is for the Member States to choose the form and the methods through which 
the implementation of the directive concerned is assured. In its recent judgment in La Scala, 
the Court of Justice held that the effectiveness of the directive must be guaranteed in a clear, 
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precise and unambiguous manner. Circulars, administrative instructions, and administrative 
practices are insufficient. A proper legal framework was required with appropriate applicability. 
As far as the remedies the directives were concerned, the Dutch government took the view that 
a formal transformation into specific Dutch rules was unnecessary. The Dutch rules were felt to 
satisfy all the requirements already. Since the judgement mAlcatelin 1999, this point of view 
is no longer tenable. However, it has not resulted in an adaptation of the law. The Cabinet was 
confident that 'best practice' in this field would be sufficient. However, it had to retreat from 
this point of view after having received a Reasoned Opinion from the European Commission in 
2004. 

'An effective public procurement policy is fundamental to the success of the single market.... 
'. Thus began the Green Paper in 1996 powerfully. In the Green Paper, the European 
Commission established that the transformation of the directives in the European Union had 
only partially occurred. Moreover, the economic effect of the policy pursued by the European 
Commission in the field of public contracts was also relatively little. Once again the 
Commission had to record that it had not achieved its policy objectives. Fundamental changes 
in the procurement rules were in its view nonetheless unnecessary. The Member States also 
needed to pay rather more attention to an improvement of the implementation of the directives 
in national law and to a better application of the existing directives. 

There were some 300 reactions from a large group of interested parties and others interested in 
the field. These reactions finally resulted in 1998 in a new White Paper in which the 
Commission set out its policy plans it concerning procurement rules. It formed the run up to 
the Legislative Package that appeared in May 2000. The Commission presented to the 
proposals for directives: one for the classic public authorities, in which the existing three 
directives for works, supplies, and services were merged into one, and a separate proposal for a 
directive for the utilities. 

The Commission's proposals in the Legislative Package have, in short, a quadripartite 
objective: flexibility, modernization, simplification, and clarification of the rules. The 
Commission identified seven areas for attention. This led to a number of interesting 
innovations. However, it should be noted that some changes appear to be more successful than 
others are. The most obvious are: the simplification of the procurement thresholds; the 
introduction of the possibility of heat the use of electronic purchasing mechanisms and 
methods; the introduction of the competitive dialogue; the technical specifications; the 
expansion of the possibility for the use of framework agreements and - perhaps the most 
important - the strengthening of the provisions relating to selection and award criteria. This is a 
package of measures that appears to be an important improvement of the document rules. 
The procurement rules are established on the basis of co-decision of the European Parliament 
and Council. In September 2003, the Parliament and the Council were unable to reach 
completed agreement. In such a situation, only the conciliation procedure offered a way out of 
the impasse. In a conciliation procedure, representatives of the Commission, Parliament, and 
Council seek to reach a compromise, and in this case it was finally possible. On 31 March 2004 
the new Directives 2004/17/EC and 2004/18/EC were adopted. 
This dissertation is restricted to dealing with Directive 2004/18/EC, the directive for the 
so-called classic public sector. This directive has to be implemented in Dutch law at the latest 
on 31 January 2006. 
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CHAPTER 3 THE PRESENT DUTCH FRAMEWORK 

Procurement as such has a long history in the Netherlands. It began already in 1815. That did 
not mean that procurement rules already enjoyed particular popularity. On the contrary. 
'Contracting authorities' (avant la lettre) did everything they could even from the beginning in 
order not to have to procure. That did not significantly improve even after the adoption of the 
accounting laws (Compatabiliteitswetten) of 1927 and 1976. After the adoption of the first 
European coordination directive in 1971, something had to happen. That resulted in the 
decision on the procurement of works 1973 (Besluit Aanbesteding van Werken 1973 (BAW 
1973)) for the national authorities, based on the accounting law. For the decentralized 
authorities the Cabinet felt that it was sufficient to make do with a circular from the Minister of 
Internal Affairs. Only many years later was the directive finally implemented for the 
decentralized authorities by the law on the procurement of works by lower public law bodies 
(Walapuli). 

Directive 89/440/EEC - the renewed directive on works - led to a number of far-reaching 
changes in the Dutch legal framework. It led also -- in addition to the changes in the existing 
Uniform Aanbestedingsreglement 1986 - to the adoption of a Uniform Aanbestedings-
reglement-EG 1991. 
In the field of supplies too, Community blessings were inevitably felt. The Wet overheids
opdrachten voor leveringen vanprodukten 1979 implemented the supplies Directive of 1977. 
The Wet overheidsopdrachten voor leveringen van produkten 1979, the Besluit Aanbesteding 
van Werken 1973, and the Walapuli implement a directives through a one-to-one reference to 
the directives. 

A FRAMEWORK LAW 

The entry or of the amended directive for works in 1989 and the first procurement directive for 
utilities in 1990 was the direct cause for the Cabinet to reflect on a new legal framework in the 
field of public contracts. Moreover, the Cabinet concluded that from the point of view of 
effectiveness and transparency of rules it was desirable to establish a national framework. The 
choice fell on a framework law. The core of the Raamwet EEG-voorschriften Aanbestedingen 
is that the implementation and of Community rules for public contracts should take place on 
the basis of general administrative measures (the Besluit overheidsaanbestedingen and the 
Besluit aanbestedingen nutssector). 

One of the considerations in this choice was a consultation of Parliament could thereby be 
restricted to a minimum, which meant it would take less time. The adoption of this framework 
law was actually the last time that Parliament and was directly involved with procurement 
rules. That changed after a 'non-institutionalized' whistleblower in 2001. This whistleblower 
finally resulted in the Parliamentary Enquiry into the construction industry. Since then, 
procurement law has enjoyed Parliamentary attention. 
The actual substantive transformation of the European procurement rules in the field of works 
occurred in the Midlands through Uniform Procurement Regulations: the Uniform Aanbeste
dingsreglement 1986 (for works under the European threshold) and later the UAR-EG1991 (for 
works above the European threshold). Both regulations were adopted after a broad consultation 
with industry. In 2001 the UAR 1986 was replaced by the UAR 2001. It is noticeable that 
through the repeal of the BAW 1973 in 2001 the last legal anchor supporting both regulations 
than ceased to exist. They have become pseudo-legislation. 
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CHAPTER 4 ON THE WAY TO A NEW DUTCH LEGAL FRAMEWORK 

PARLIAMENTARY INQUIRY INTO THE CONSTRUCTION INDUSTRY 

Dutch procurement rules have crumbled. The Parliamentary Committee of Inquiry into the 
construction industry concluded inter alia that the current legislation does not shine in 
transparency and insight. The Dutch procurement law pallet looks largely like a patchwork 
quilt. The ad hoc implantation policy led to a high degree of a transparency and a lack of 
cohesion and in the present procurement rules. 
As result of the conclusions of the Committee of Enquiry, the Cabinet decided to amend both 
of the existing procurement regulations (the UAR-EG 1991 and the UAR 2001) in such a way 
that they would be more than suitable for the national authorities as commissioning client. For 
this purpose, both existing regulations have been merged into one new procurement regulation 
(the Aanbestedingsreglement Werken 2004). This ARW 2004 has not been immune from 
criticism. Many decentralized authorities have made it known that they will not adopt this 
regulation. This means that yet again a patch has been added to the patchwork quilt. This 
regulation will also be only temporary in nature. After the implementation of the new 
directives, a new - and perhaps better - framework will have to be adopted. 

The Committee of Inquiry noted in its final report as far as the laws and rules were concerned 
inter alia that the present rules are hardly transparent. This increases the chance of 
irregularities. Moreover, the substantial foundation of the procurement rules for works in 
regulations that owe their legal force to policy rules offers too few guarantees that the 
procurement obligations will be met. For supplies and services, there are no further rules at all. 
The lack of a coherent and stimulating construction policy and the absence of a coherent and 
transparent legal framework for procurement were noted by the Committee of Enquiry. The 
Committee felt it was thus an appropriate moment to 'clear the decks of the existing patchwork 
quilt of regulations and arrive at one coherent, legally anchored framework for public 
procurement'. The recommendation was the creation of a firm legal framework in Dutch 
legislation. No more 'legislation by reference' was the motto. 

CHAPTER 4 ON THE WAY TO A NEW DUTCH LEGAL FRAMEWORK 

The method of implementation of the European procurement rules adopted in the Netherlands, 
partially through direct reference to the directives and partly through pseudo legislation, and 
the does not deserve a beauty prize. The chosen path seems to have been based on fear of 
infringement procedures and claims for damages. The rules are very sector-orientated. In the 
view of the Committee of Inquiry in this will have to change in the future. This judgment fits 
with the thoughts of the European legislator on this issue. There is no significant difference 
between the award of contracts for works, supplies, or services. In this approach also lies 
behind the new Directive 2004/18/EC. The three directives for works, supplies, and services 
were squeezed into this directive. 

The Cabinet's approach after the final report of the Committee of Inquiry also envisages that a 
single framework at must be developed for all public contracts and for all contracting 
authorities. This approach was fleshed out in the Vision Document for Procurement that 
appeared in July 2004. The European rules will now be transformed into substantive Dutch 
law. Such legislation will have two satisfied the principles of feasibility, clarity, recognisability 
in the substantive sense, and legal certainty. 
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Although the new directive is a noticeably clearer than the old directives, at national level they 
will still have to be some polishing and perhaps more than that. That is the challenge for the 
model law presented in this dissertation. 

THE PLACE OF PROCUREMENT LAW IN THE SYSTEM OF LAW 

In the Netherlands, procurement law has a private law character. The Dutch legislator has made 
the express choice for a private law framework in the award of contracts by the public 
authorities evident in inter alia Article 8:3 of the general administrative law (Algemene Wet 
Bestuursrecht). 
A procurement is actually nothing more than an invitation to make an offer. Such an offer ('the 
bid') may be accepted by the award of the contract by the contracting authority. Procurement 
law is largely does concerned with the pre-contractual phase. This pre-contractual phrase is 
largely governed by reasonableness and fairness. 
Nevertheless be the authorities even when they act in a private law context, are also bound by 
administrative law norms for their actions. Reasonableness and fairness from civil law are thus 
coloured through the principles that are developed in administrative law. Moreover, it appears 
from European case law (Munoz) that national civil law is a necessary supplement to 
administrative law instruments for compliance with Community law. 

A strict dividing line between private law and administrative law has thus become diffuse. One 
cannot be seen as being severed from the other. This leads also in our system to the general 
principles of good procurement: which are the three pillars of procurement law (non
discrimination, transparency, and objectivity), supplemented by the principle of proportionality 
and the general principles of good administration. 
§ 4.3 proceeds to deal with the form and design of the law. The starting point is a formal and 
substantive codification of procurement rules. Such legislation is to certain extent by armed 
legislation. It has to be compatible with the European Directives. However, they are a set of 
coordination rules. That means that the Member States are permitted to make further 
provisions, clarifications, or stricter provisions in their implementing legislation. Vague terms 
or double meanings that occur in the directives need to be clarified as much as possible. 

CHAPTER 5 A MODEL PROCUREMENT LAW 

In this dissertation, the choice has been made for a more in the formal sense as the legal frame
work for procurement rules. This law transforms the European procurement rules into Dutch 
law. Provisions necessary for correct implementation and compliance with those rules also 
complement them. A clear, coherent, legally anchored framework for public procurement is 
important for good compliance with these rules. Clarity and lucidity will contribute to 
spontaneous compliance with the rules. This one makes the rules more transparent. Good 
legislation makes control of compliance simpler. 

The new law at all should consist of three chapters. In this model law, only the first chapter is 
worked out: the legal framework for the classic public sector. 
In this dissertation, Directive 2004/18/EC is taken as the starting point. The directive has been 
cut into logical pieces for this purpose and has, as it were been thrown on the floor like a great 
jigsaw puzzle. The white spaces thereby created have been filled in using the existing 
possibilities afforded by Dutch law. Thus, this model law offers inter alia solutions for the 
lacunae exposed by the judgments in Alcatel and La Scala. 
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CHAPTER 5 A MODEL PROCUREMENT LAW 

In this model law the UAR- EG 1991 and the Aanbestedingsreglement voor Diensten-EG 2000 
have been indicative for the main lines of the approach and the form adopted. 
The articles follow in broad terms the text of the directive. Where necessary and the provisions 
of the directive have been edited to make them clearer or have been supplemented. In order to 
increase the lucidity of the rules, the structure of this model law deviates in a number of places 
from the structure of the directive in order to maintain the 'timetable approach' of this model 
law. This increases the surveyability and accessibility of these rules. It is necessary to realize 
continually that practice will be the major user of these provisions. That means that there is 
provisions in the directive have been cut and pasted in different places. 

The starting point for drafting of this model law has been to arrive at a clear and so they will 
legal framework, in which the procedures for services, works, and supplies are as far as 
possible the same. As far as possible difference in procedures above or below the procurement 
threshold has been avoided, although a de minimis threshold has been provided for. Where 
possible and effort has been made to reduce (administrative) burdens. 
This model law is drawn up in the form of a text with commentary thereto. The comments deal 
inter alia with the land of the provision concerned. In addition, an overview is presented of the 
standpoint adopted in the literature and in European and national case law. The case law - in 
particular that of the Court of Justice - was also indicative in the drafting of the provisions. 

Chapter 1 of the law begins with the definitions and general principles (Title 1). As far as 
possible all definitions art set out in Article 1.1.1. However, an exception is made for the 
description of the different types of procurement procedures. These are set out in Title 3 
'Methods of procurement' (Article 1.3.1.). A fundamental change compared with the previous 
the rules is that forms of electronic notification art placed on the same footing with traditional 
written communications. This makes space for future developments. In this model law 
preference is given where possible to electronic forms of communication. 
Further, the concept of 'contracting authority' in this model law is extended. In doing so, 
alignment is sought with the concept of 'contracting authority' in the BIBOB Law (Wet bevor
dering integriteitsbeoordelingen door het openbaar bestuur). That is though only done for the 
pragmatic consideration of achieving the designed uniformity in national procurement law. 

Title 2 of the model law deals with the provisions applicable to public contracts. In the legal 
regime does not apply to contracts with estimated value of less than € 15,000. Above that sum, 
the model law draws a distinction between contracts with estimated value above or below the 
European threshold. For contracts with an estimated value above the threshold, the principle 
rule is that the contracting authorities are to apply the open or restricted procedures. For 
contracts under the threshold, the contracting authorities may apply the negotiated procedure 
without prior publication of a contract notice. Contracts for works with estimated value 
between € 350,000 and the European threshold are to be awarded using a national open or 
restricted procedure. The difference between the national procedures and the European 
procedures is solely in the means of publication of the contract. National publication, whether 
or not using electronic media, is sufficient in these cases. 

An important change is the procurement obligation for owners of the land who desire to under
take public infrastructure works. This provision implements the judgment in La Scala. 
Additionally, this is also a solution for the VINEX problem, whereby the authorities and 
project developers who had have bought land strategically could be riveted together. This 
provision means that it is it is possible to do without an amendment to the Expropriation Law 
(Onteigeningswet). 
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If project developers to desire to undertake public infrastructure works that must take place 
with respect of the customer rules for the award of public contracts. A guarantee that they 
would also octane the contract for the execution of the work can no longer be given. That 
should reduce the enthusiasm for building project developers for such (PPS) projects. Among 
the expected results should be that we building project developers will concentrate upon their 
core activities. That will lead to a change in it the ownership of land. From the point of view of 
society as a whole, this consequence is not unfavourable. 

The provisions for the various procedures are placed in Title 3. This Title set out the conditions 
under which the procedures described in Article 1.3.1 may be applied. These procedures are 
individually described in Title 5. 

The difference set out in this model law between a 'framework agreement' and a 'framework 
contract' is of major importance. The European legislator also makes such a distinction. In the 
Dutch context there is no with substantive difference between the words 'agreement' and 
'contract'. Given that the European legislator does make such a difference, provision must be 
made accordingly. In the context of the legislative system proposed in this dissertation, the 
fundamental difference is that a framework contract is a fully procured agreement with one or 
more parties that binds both the client and the contractor. The European Commission sees no 
difference from a normal public sector contract. 

' Framework agreements' on the other hand are not contractually binding agreements. They do 
not even contain an obligation to award a contract in the future. They actually constitute the 
final phase of a regular procurement procedure, in which all conditions are satisfied except that 
of the phase of the award of the actual contract. They are thus not public contracts in the proper 
sense. The contracting authorities and may however regard them as such. 
Title 4 contains provisions relating to particular requirements as to the terms and bidding 
documents, as well as inter alia technical specifications, variants, and alternative bids and 
subcontracting. The Dutch framework of definitions has been retained for variants and 
alternatives. 

The procurement procedures are described in Title 5. Each procedure is set out in a separate 
section. Section 1 contains general provisions on notification. After the procedure of prior 
publication, the various procedures commence from section 3. 

Each procedure commences with a provision that gives a general overview of the course of the 
procedure. It is immediately evident for the user, which phases have to be passed through in 
that procedure. The recognisability of the procedure fits precisely with the 'timetable approach' 
of this legal framework. After the provisions relating to be course of the procedure, the 
following articles in each section describes procedure step-by-step. An effort has been made to 
create such a framework that the number of compulsory rules could be reduced to a minimum 
and where possible regulatory legal provisions have been used. 
In the sections following section 1.5.3 (open procedure) the appropriate provisions refer back 
as much as possible to only provisions of the same content. Not only does this avoid double 
provisions, but it also emphasizes the cohesion of the various procedures. 

A fundamental change made by this proposed legal framework is a separation of the moment of 
award and that of the conclusion being of the agreement. Under Dutch law, these moments are 
normally identical. In 1999, the Court of Justice handed down its judgment in Alcatel. Because 
of this judgment, rejected parties must be given a reasonable time to go to court in order to 
have the award decision annulled. If under Dutch law these moments remain identical and then 
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a request for annulment of an agreement will not be quick speedily granted. On the basis of the 
Dutch case law this is, by the way, not possible, save in exceptional circumstances. 
Through decoupling the moment of the 'intention to award' and the conclusion of the 
agreement a solution has been found to this problem. In this model law, an agreement is 
defined as 'an agreement, which after the prescribed waiting period has expired, is concluded 
between the contracting authorities and one or undertakings to which a notification of the 
intention to award has been sent'. Before such an agreement on can be concluded two 
conditions must be satisfied: the intention to award must have been notified, with the rejected 
bidders being informed at the same time, and the prescribed waiting period must have expired. 

At the conclusion of section 4 (the restricted procedure), the procedure of the competitive 
dialogue has been placed in Article 1.5.4.10. The competitive dialogue is new procedure in 
Directive 2004/18/EC for particularly complex contracts. Actually this procedure should be 
regarded as a species of the genus restricted procedure, in which, between the selection and the 
award phases, an in-between step -- the dialogue phase -- has been inserted. 
The European legislator has however subjected this procedure to such a large number of 
restrictions on that in practice it will be of only very limited use. The competitive dialogue may 
very well appear to be a well-meant trick cigar. 

Title 6 contains provisions relating to the selection and requirements as to the competent of 
candidates and bidders. The requirements for selection have also been tightened up under the 
new directive. That has been worked through into this model law. Account has also been taken 
of national rules in the field of integrity. The possibility for contracting authorities to be 
satisfied in the first instance with requesting an omen and declaration by candidates and 
bidders is new in this legal framework. Additionally, it is made possible for parties to have 
themselves certified. A declaration from independent auditor that the party satisfies the 
requirements for certification must be accepted as proof, in the absence of contrary proof on 
the part of the contracting authority. Both these possibilities contributed to a significant 
lowering of the (administrative) burdens for contracting authorities and market participants. 

Finally at this legal framework contains some rules in the field of concession agreements. 
These deal with an extended framework of rules in the field of transparency - announcement of 
the envisaged concession agreements - and avoidance of discrimination on ground of 
nationality. The European Commission sees concession agreements and public - private 
cooperation (PPS) as the instruments of the future for undertaking major infrastructure 
projects. The Commission is not yet willing to burn its fingers on PPS. 

CHAPTER 6 SUPERVISION AND DISPUTE RESOLUTION 

Chapter 6 devotes some thoughts to supervision and dispute resolution. 
Research into compliance undertaken in 2004 at the request of the Ministry of Economic 
Affairs shows that spontaneous compliance with procurement rules is unsatisfactory. 
Contracting authorities and demonstrate a high level of non-compliance. 

The Vision Document on Procurement pointed to a number of factors leading to the 
unsatisfactory state of compliance that was established. Procurement rules had no political or 
administrative life as such, there was no incentive for spontaneous compliance, other objectives 
prevailed, and, perhaps the most important factor, the current rules were inaccessible and 
unclear. That had to improve. 
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Effective, spontaneous compliance can be achieved only through sound legislation. Other 
important aspects include professionalization and proper information for all parties concerned. 
Furthermore, effective compliance with rules cannot be achieved without forms of supervision. 
Supervision can be divided into various forms. First of all, it is important that the contracting 
authorities have a sufficient degree of internal supervision. This already existed for the national 
authorities. A legal obligation for such supervision was introduced in 2004 for provincial and 
local authorities. In addition, there is supervision by the European Commission. In the Cabinet 
standpoint' The European Dimension of Supervision' it is stated that the Cabinet is considering 
giving ministers more possibilities to use powers of direction in respect of decentralized 
authorities. 

In addition, a fourth track of - preventive - supervision could be considered. This could take 
the form of a Centre of Expertise. This Centre would have as its most important tasks the 
reception of complaints, and the giving of advice to contracting authorities, whether on request 
or on its own initiative. Such advice should in part be made public. It may be expected that this 
should have a preventive effect, which should form a sufficient incentive for spontaneous 
compliance with procurement rules. It is recommended that there should be a separation in 
terms of personnel between the advisory part of the Centre and the part more concerned with 
supervision. 

Finally in § 6.3, dispute resolution is dealt with. It is proposed that procurement disputes 
should no longer be 'compulsorily' subject to arbitration, but that there should be a 
procurement chamber set up in one or two of the district courts. This could achieve unity in 
judgments in the field of procurement disputes. That would be an enrichment of procurement 
law. Some writers have annexed expressed a fear of pauperisation of the case law at first 
instance, but that fear is not shared by the present writer. Rather it will lead to an 
internalization of procurement law within our legal system, which will lead to a consistent line 
in judgments. 

CONCLUSION 

New legislation and better compliance are themselves not a panacea for bottlenecks and 
irregularities in the field of the award of public contracts. War is needed and that. Good 
compliance however can only be compelled by the creation of a sound, coherent, legally 
anchored framework for public procurement. The adoption of such legislation needs to be 
accompanied by a professionalization of the procurers going hand-in-hand with proper 
information for all parties. This will in part a lead to spontaneous compliance, because parties 
will see the (economic) advantages of such legislation. For the rest, forms of preventive 
supervision and effective possibilities for dispute resolution should be a sufficient incentive for 
compliance with these rules. 

The programme 'Cooking the Books with Millions' and the Parliamentary can inquiry into the 
construction industry were, it can now be seen, the overture for a new procurement Law 
framework in the Netherlands. 
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