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This book seeks to critically rethink the concept of civil disobedience against the backdrop of political and
economic globalization. It focuses on four underlying assumptions that appear to be inherent in the
predominant theories of civil disobedience: 1) That it is synonymous with non-violent action, 2) That it implies
remedial as opposed to revolutionary aims, 3) That it means citizens are the only agents that can engage in the
disobedience and 4) That it demands a certain mode of behaving that is akin to civility. The analysis combines
feminist, migration, critical race and postcolonial theories. Some of the cases examined include: the civil IN CIVIL DISOBEDIENCE
disobedience campaigns of Martin Luther King and Mahatma Gandhi, citizen-smuggling in the case of

unauthorized migration, and cases of feminist disobedience such as Pussy Riot in Russia, Seed/Water

Satyagraha in India and the women only Umoja Village in Kenya.
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Introduction

In February 2015, a group of students and staff from the University of Amsterdam occupied
one of the university buildings, the Bungehuis, to protest the austerity measures that would
eliminate some study programs in the Faculty of Humanities. Alongside the disapproval of how
the Faculty of Humanities was being managed, the group that occupied the building referred to
themselves as The New University, with the aim of democratizing the way the university was
being run. During the occupation, some classes continued to be taught. While the building was
officially sealed off, it was possible to climb into one of the windows by using a ladder. Once
inside, one could sit in on a reading of Martin Luther King’s Letter from Birmingham Jail, for
example. Eventually, the occupation ended, with the riot police being called to forcibly remove
the students. Following this brief occupation, another longer and more widely publicized
occupation occurred in the Maagdenhuis, a university administration building, with the aim of
challenging the financialization of the university. The occupiers continued the efforts to create
a more deliberative and democratic space for students and staff to exchange ideas and imagine
new ways of being. An example of this was the development of the University of Colour, a
segment of the occupiers that was developing its own mission of promoting diversity and
decolonizing the curriculum, alongside that of democratizing the university. After six weeks of
occupation, the occupiers were forced to leave.

The project that resulted in this thesis began in February 2015 in Amsterdam, and
witnessing the way that the Bungehuis and Maagdenhuis occupations unfolded and came to an
end revealed something important for this particular work: it revealed how in engaging in acts
of civil disobedience, such as occupying a university building, one simultaneously challenges
the current order by rejecting it, while creating a space for new ways of being. While the literal
act of unlawfully occupying the building meant defying the authority of the university and the
city, it was also an act of constructing a space where new ideas such as a more democratic or
more diverse university could begin to take shape. In many ways, this insight, helped set the
tone for how to rethink what civil disobedience can and should be.

One could look at the occupation of the University of Amsterdam and classify it as a
local occupation that does not transcend national borders. On the one hand, this is true. But if
one examines this case a bit further, then one might realize that part of the reason humanities
programs were being cut was because of pressure the university feels to be competitive in a

global market where universities around the world compete to attract students, make money



and thereby improve their rankings. A case such as this one, and many other cases of civil
disobedience that will be analysed in this thesis are often framed as local, but upon closer
examination, one can find transnational structures of domination and violence, along with
democratic deficits that create or perpetuate the conditions that then lead to acts of civil
disobedience.

In rethinking civil disobedience this thesis explores two elements: 1) the ability of civil
disobedience to simultaneously reject and challenge while creating space for new ways of
thinking and being and 2) the way that the structures being challenged are often beyond the
local or national, and are in fact transnational. The aim of this thesis is to unpack the concept
of civil disobedience and rethink it in light of contemporary experiences, and this means
considering cases that may not be obvious instances of civil disobedience.

A movement such as Extinction Rebellion perhaps best exemplifies transnational civil
disobedience today. On its website, Extinction Rebellion describes itself as “an international
movement that uses non-violent civil disobedience to achieve radical change in order to
minimize the risk of human extinction and ecological collapse”.! The movement sees itself as
a non-violent movement that is based on “autonomy and decentralization”. They emphasize
that their call to civil disobedience and rebellion is one that is necessary to bring about change.
The movement then, no longer feels that it can rely on legal channels to bring about the types
of change they seek. Thus far, their tactics have included blocking bridges and gluing
themselves to the gates of Buckingham Palace while reading a letter to the Queen. They

explain:

World leaders have failed to adequately confront the emergency and polite lobbying,
marching, voting, consumer- and shareholder-activism, have all failed to achieve
meaningful change... We are now on the brink and the only option left is civil
disobedience, to disrupt the ordinary working of things, so that decision makers HAVE

to take notice.?

As the movement grows and expands to include a network of people in 45 countries across the
globe, it is transnational both in its organization, but also in the fact that it is addressing a global

concern, ecological collapse. In many ways, Extinction Rebellion is becoming a paradigm case

! https://rebellion.earth/the-truth/about-us/. Accessed on 22 April 2019.
2 https://rebellion.earth/the-truth/fags/. Accessed on 22 April 2019.
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of civil disobedience for a world in which citizenship is transnational, and the injustices faced
are transnational.

What the student occupation at the University of Amsterdam, along with the Extinction
Rebellion demonstrate is that civil disobedience continues to play an important role in
addressing perceived democratic deficits. Furthermore, these movements show that using civil
disobedience is an option for movements that seek to address transnational structures of
injustice and violence. This thesis, however, is also concerned with cases of disobedience that
may not appear as such clear examples of civil disobedience. Below, | will give a brief
overview of the theories of civil disobedience that are central to my understanding of the

concept, followed by a note on methodology and an introduction to the cases that I will analyse.

Theories of Civil Disobedience

Recent scholarship on civil disobedience has addressed various themes. Some of the debate has
focused on conceptualizing civil disobedience as a type of constituent power in order to
enhance its transnational potential and remove its dependence on the state (Niesen, 2019).
However, Scheuerman (2019) has argued that by framing civil disobedience as constituent
power, it becomes difficult to distinguish between civil disobedience and other forms of
resistance such as conscientious objection. Another strand of literature has focused on digital
disobedience and whether the actions of whistle-blower Edward Snowden could be considered
civil disobedience (Brownlee, 2016; Scheuerman, 2014; Basu and Caycedo, 2018, Delmas,
2015, 2018). There has also been a debate on whether unauthorized migration can be seen as a
type of civil disobedience (Celikates, 2019; Smith and Cabrera, 2015; Basu and Caycedo,
2018). Meanwhile, Livingston (2018) and Pineda (2015) have sought to revise common
narratives surrounding the civil disobedience of key figures such as Gandhi and King, which |
will also discuss below.

Amid these debates and the various dimensions that are explored the most widely
accepted understanding of civil disobedience comes from John Rawls’ A Theory of Justice
(1971) where he spells out certain criteria that jointly determine whether something can be
considered civil disobedience. For Rawls (1971, 320), civil disobedience is a “public,
nonviolent, conscientious yet political act contrary to law usually done with the aim of bringing
about a change in the law or policies of the government.” Although Rawls formulated these
criteria with an ideal, “nearly just” society in mind, it is debatable whether existing societies
are anything like “nearly just”. Consider, for example, that some of the injustice and oppression

that exemplary cases of civil disobedience sought to challenge remain cases of systemic
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injustice and oppression today. While Martin Luther King, Jr. strove to counter the racist
policies and logics of the United States government and society, people are still compelled to
declare, “black lives matter” and use civil disobedience to back this claim. While Gandhi
sought to rid India of British Imperial rule, it, like many other post-colonial states, finds itself
under pressure to give in to policies such as structural adjustment that can be viewed as neo-
colonial.

Prior to Rawls’ criteria, Henry David Thoreau (1849) published his essay Resistance to
Civil Government, in which he explains his belief that people have a duty to resist the
government when the government acts in ways that are contrary to a person’s conscience and
makes them part of any injustice that the government is committing. Thoreau himself was
vehemently against slavery in the US, as well as the Mexican-American War in which the US
was expanding its territories, and therefore refused to pay taxes. Resistance to Civil
Government was published as both an explanation as to why Thoreau was refusing to pay taxes
to the US government, and a call to action. In his section on Civil Disobedience, Rawls
acknowledges the importance of conscience in motivating civil disobedience, but he also makes
the distinction between conscientious objection and civil disobedience. While conscientious
objection can be motivated by personal convictions or religious motivations, civil disobedience
should be motivated by common principles of justice.

Rawls’ conception of civil disobedience is often referred to as the liberal theory of civil
disobedience. Jirgen Habermas (1985) and Hannah Arendt (1972) also have their theories of
civil disobedience, and they are often placed under the democratic tradition. While Rawls’
concern is with the state violating individual liberties, Arendt and Habermas are concerned
with democratic deficits. Habermas sees civil disobedience as a “litmus test” for a well-
functioning constitutional state. For Habermas and for Arendt, respect for the law is important,
and civil disobedience is therefore part of the broader missions of working towards a stronger
constitutional state. Arendt also proposes institutionalizing civil disobedience, and argues that
it retains the revolutionary spirit that was found in the founding of the American state. For both,
strengthening democratic institutions is a vital part of the role of civil disobedience.

In the democratic conceptions of civil disobedience of Arendt and Habermas, it is
assumed that the democratic institutions can be relied upon and are not dysfunctional in
themselves. This notion is challenged in the radical democratic conception of civil
disobedience by Robin Celikates (2016). Breaking from Rawls, Celikates’ radical democratic
approach does not come out of a nearly-just liberal democratic framework. Instead, his

conception takes into account the empirical realities of both the conditions that people face and
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challenge, as well as how people engage with civil disobedience in practice. In addition,
Celikates questions the rigidity of some of Rawls’ criteria, such as that of non-violence and
publicity.

While the literature on civil disobedience goes beyond the liberal, democratic and
radical democratic perspectives, in this thesis, those are the perspectives that I will engage with
the most.3 | begin with Rawls’ text on civil disobedience because the set of criteria that he
developed is a powerful one that is still referred to when classifying political acts of resistance
as civil disobedience or not. While the aim is to think about civil disobedience beyond the
criteria that Rawls provides, beginning with the criteria and re-examining them is an important
place to begin. The democratic and radical democratic perspectives draw attention to the less
than nearly just societies that we actually live in, and highlight the need for addressing
dysfunctional institutions and processes. As | will argue, one of the main challenges of
conceptualizing transnational civil disobedience is locating the sources of injustice and
oppression. Many of the movements that will be examined not only seek to challenge particular
laws and policies, but they also seek to challenge and transform many social and cultural
practices. Throughout the thesis, | will engage primarily with these theories of civil

disobedience, in addition to re-examining the paradigm cases of King and Gandhi.

The Cases

Throughout the thesis I will be referring to the paradigm cases of civil disobedience. These are
cases that, along with the Rawlsian conception, have come to shape a common understanding
of what civil disobedience is. By paradigm cases, | am referring to Martin Luther King, Jr. and
the U.S. Civil Rights movement, as well as Mahatma Gandhi and the Indian Independence
movement. During the 1960s in the U.S., when Rawls was developing his theory of civil
disobedience, the U.S. Civil Rights movement was transforming American law and society.
One of the leaders of that movement was Martin Luther King, Jr., who led a campaign of non-
violent action against institutionalized segregation. Some of the tactics that were used included
sit-ins, bus boycotts and marches. The movement resulted in the passing of the Voting Rights
Act of 1965, among a number of other Civil Rights Acts. Decades before Martin Luther King
Jr. began his civil disobedience campaign, Mahatma Gandbhi started his Satyagraha campaign
in India in an attempt to free India from British colonial rule. In 1930 Gandhi led the Salt

March, in which he led Indians to the Arabian sea to “illegally” collect salt. This was to protest

3 For a more elaborate survey of civil disobedience theories, see Scheuerman (2018).



the British laws that prohibited Indians from collecting and selling their own salt. Gandhi’s
campaign is typically seen as a key example of non-violent action and in part, inspired King’s
civil disobedience campaigns in the US.

For the more contemporary cases that | highlight in this thesis, | opted to begin by
examining current social phenomena in Europe and the US. In the years since this project
began, unauthorized migration has been a highly visible and contested topic, and a case where
the agents and the structures of domination are occurring on various sides of various borders.
Another movement that became highly visible during this period was Black Lives Matter
(BLM). While it began in the US, it quickly spread to countries in Europe and to Canada.
Furthermore, BLM aligned itself with other movements both domestically and abroad, such as
the First Nations and Palestinian activists.

In addition to these phenomena that have been widely publicized, especially in Europe
and the US, it was important to look beyond and locate other phenomena of resistance and
disobedience. For the chapter on Feminist Disobedience, | looked specifically in contexts that
are less than nearly just, contexts with imperial legacies and visible inequalities. Pussy Riot in
Russia presented a case of disobedience that takes place both on the streets but also online, a
new arena for civil disobedience. Seed and Water Satyagraha are women-led movements that
appropriate Gandhian Satyagraha and challenge the Indian state’s market driven policies, and
close corporate ties that displace traditional ways of life and knowledge with dams and
genetically modified crops. The Umoja Village in Kenya is explicitly feminist in its push for a
women-only space where education and safety can drive the direction of the village and its
members.

While working on this thesis, | have often been confronted with the question, what
about those movements that are on the other end of the political spectrum? That is to say, what
about movements such as Pegida, and the proliferation of White Nationalist movements that
also take to the streets and occupy public spaces? In response to such an inquiry | argue that
such cases are not considered civil disobedience because | do take the intentions and
motivations of those engaging in acts of resistance to be of great importance in assessing what
constitutes as civil disobedience. While I will argue that tracking motivations can be a difficult
task, when a group makes explicit its racist motivations by declaring the racial superiority of a
certain group of people, then such motivations do not align with what | understand to be
principles of equality and justice. Therefore, | will not be engaging with such cases. The cases
that | do choose to highlight, are not necessarily cases that | have a personal involvement with,

nor do my political beliefs necessarily align fully with these cases. Still, | take the cases | have
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chosen seriously, and feel a sense of responsibility to represent their realities as accurately as
possible. I have not conducted formal interviews with the participants in these movements, and
instead take from interviews conducted in journal articles, online news sources, books, videos
and seminars and events. The ultimate aim is not to say that these cases are necessarily civil
disobedience; instead, the aim is to look to these cases and see what lessons can be taken away

about how civil disobedience continues to evolve in varying contexts.

Methodology
In order to rethink civil disobedience in light of todays’ globalized world, I am taking an
approach of examining empirical cases through philosophical analysis. A concern for civil
liberties, human rights and democratic participation against the backdrop of political and
economic globalization will be at the core of my aim to rethink the concept of civil
disobedience. In order to do this, I begin by surveying the literature on civil disobedience. From
John Rawls, to Jirgen Habermas and Hannah Arendt, it is important to take note of the
foundations of current understandings of civil disobedience theory. Alongside the theories, |
re-examine the paradigm cases, following the ways that Livingston (2018) and Pineda (2015)
have done important re-readings of the civil disobedience that took place during the Indian
Independence Movement, as well as the US Civil Rights Movement. In re-examining the cases,
it quickly becomes clear that there are discrepancies between the theories and the cases. To
some extent this was to be expected; while the cases take place in the real world, Rawls’ theory,
for example, is meant for a hypothetical nearly just society. Still, it is important to make these
discrepancies explicit in order to begin to think about what a critical theory of civil
disobedience that takes contemporary cases of civil disobedience into account, might look like.
The one aspect of civil disobedience where | found the tension between theory and
practice to be most pronounced, was in the understanding of the term civil’. The word itself,
along with what it connotes, as well as the assumptions underlying it are my points of entry
into the rethinking. In critically unpacking the “civil’ in civil disobedience, | focus on four
underlying assumptions: 1) That is it synonymous with non-violent action, 2) That it implies
remedial as opposed to revolutionary aims, 3) That it means citizens are the only agents that
can engage in the disobedience and 4) That it demands a certain mode of behaving that is akin
to civility. In examining these four assumptions, | argue that predominant understandings of
the “civil’ do not fully take into account the experiences of certain marginalized groups and
thereby inflict a type of what Miranda Fricker (2007) calls hermeneutical injustice on what

civil disobedience is and what it can be. In order to identify specific hermeneutical gaps in the
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concept of civil disobedience, | analyse both the paradigm cases, as well as contemporary social
phenomena that are akin to or identify themselves as protest movements. The ultimate aim is
to demonstrate the relevance of civil disobedience in today’s globalized world where both the
structures of domination and injustice as well as the alliances that address them are often
transnational.

Throughout, 1 use a lens that combines feminist theory, migration theory, critical race
theory and postcolonial theory because it is precisely women, migrants, people of colour and
people from former colonies who have been excluded and marginalized from the development
of the concept of civil disobedience, yet they are the groups that have experienced the brunt of
oppressive policies and structures while being at the forefront of resistance movements that are
recognized and many that are not recognized. Amy Allen’s (2016) End of Progress:
Decolonizing The Normative Foundations of Critical Theory has served as in important work
that has helped me to approach the task of critically unpacking the concept of civil disobedience
and its normative foundations. Allen problematizes the notions of Enlightenment progress that
much of critical theory is based on and argues that ideas of progress are bound to realities of
European imperialism and colonialism. Allen has emphasized that in problematizing notions

of progress she is not criticizing progress itself. She writes:

My primary concern ... is with the ways in which claims about progress in one sense
or along one dimension (for example, the expansion of marriage rights) are entangled
in relations of domination along another axis (by being used as a justification for
ongoing neoimperialism). In other words, the claim is about the importance of thinking
intersectionally about the role that progress plays in relations of dominance and
subordination, particularly for critical theorists who are committed to reflecting on our

own situatedness in relations and structures of power (Allen, 2017, 683).

Similarly, while | take a critical approach to the notion of the “civil’ in civil disobedience,
thereby critically analysing the concepts of citizenship and civility, for example, it is not to say
that | view the expansion of citizenship or the virtue of civility as problematic in themselves.
Instead, the problem is the way that the progress that has been made in these domains is then
used to justify certain practices, policies and ways of thinking that perpetuate conditions of
structural violence and inequality. | argue that the injustices produced by the way these

concepts have been used are bound with histories of colonialism, imperialism and patriarchy,

10



and that is the problem—not the concept itself, or the emancipatory power that these concepts
have had for particular groups of people.

In rethinking civil disobedience, | take an interdisciplinary approach and draw from
different disciplines to elaborate my claims. For example, | draw from fields such as
economics, anthropology, history, empirical studies from the social sciences, and even (at one
point) poetry. The reason for drawing from various disciplines is manifold. Firstly, as this thesis
is concerned with political, economic and cultural globalization, there are certain angles that
different fields can help to illuminate. For example, economic studies are helpful in providing
concrete arguments for how formal and informal imperialism have impacted certain parts of
the world. On the other end, in explaining patriarchy | draw from poet Adrienne Rich because
sometimes it is through literature and poetry where one is able to grasp the complexities of

human experience.

My Role as a Theorist

As a theorist, | do not record the cases as part of a catalogue, although that is certainly part of
the process. | take these cases and try to make sense out of them, and in the process, | hope to
deduce lessons that can then be applied to my rethinking of the concept of civil disobedience.
| see it as my role to challenge the predominant understanding of the concept, but to also be
challenged by the very real cases of disobedience and resistance that | observe. While | am not
a member of any of these groups that I will highlight, as a person | am a woman, a woman of
colour with immigrant parents, an immigrant myself, and | have heritage in two countries that
were once colonies. While my intersectional approach may reveal my subjectivity, my analysis
is conducted in an intersubjectively understandable way. | see my role as a philosopher to be
one of a concerned witness who takes seriously her commitment to principles of freedom,
equality and justice. There is a quote by James Baldwin that stuck with my after | watched |
Am Not Your Negro and it is this: “Part of my responsibility as a witness was to move as largely

and as freely as possible to write the story and to get it out” (Grellety, Peck and Peck, 2017).

Structure of the Thesis

The thesis has four chapters, divided into two parts. In the first part of the thesis, chapters One
and Two, | deconstruct the ‘civil’ in civil disobedience. Rawls’ criteria, along with the
paradigm cases of King and Gandhi are the starting points for part one. In the first chapter, |
highlight the non-violence criterion, along with the assumption that civil disobedience only

seeks remedial changes to policy and cannot have revolutionary aims. By re-examining the
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paradigm cases, it becomes apparent that while King and Gandhi’s civil disobedience
campaigns were firmly committed to nonviolent acts of disobedience, they were actually
operating in, and came out of contexts of structural violence. Furthermore, they were pitted
alongside more violent factions such as Malcolm X and Subhas Chandra Bose, both of whom
led movements that were not opposed to the use of violence as self-defence. The claim is that
while non-violence is often understood as a defining feature of what constitutes as ‘civil’,
violence in its structural and radical flank forms are also important factors in shaping civil
disobedience movements. The focus of this chapter is not on the actions of the agents engaging
in civil disobedience, as much as it is on the violence that surrounds them. Similarly,
revolutionary aims, or a ‘revolutionary spirit’ as Arendt might call it, is also vital to the
motivations of the paradigm cases of civil disobedience. Having made these arguments, | then
examine a movement that has both been framed as problematic and violent or militant; Black
Lives Matter. From this analysis, | pull out the democratic and radical democratic conceptions
of civil disobedience as an important basis for my own conception. By the end of the first
chapter, I will introduce the first part of my conception of civil disobedience.

In Chapter Two, | highlight two other facets of the ‘civil’, namely civil as meaning
restricted to citizens, and civil as a mode of behaviour that appears non-threatening to the
government, or those in power. Here, I build off of Miranda Fricker’s (2007) concept of
hermeneutical injustice to argue that the predominant understanding of the ‘civil’ in civil
disobedience does not fully take into account the experiences of certain marginalized groups.
Fricker explains that hermeneutical injustice is when “someone has a significant area of their
social experience obscured from understanding owing to prejudicial flaws in shared resources
for social interpretation” (154) and gives the example of the development of sexual harassment
as a concept. It was through the collective sharing of experiences of women that the idea of
sexual harassment came into being. Prior to this moment, sexual harassment, especially as it
was understood by men, was seen as flirting. If this idea is applied to the ‘civil’ in civil
disobedience, then one can see how the experiences of many marginalized groups in society
have been left out of the predominant understanding of what ‘civil’ is and what it can be. |
propose then, to rethink the “civil” in civil disobedience by seeking hermeneutical justice, by
including the experiences of non-citizens, for example.

After highlighting the four components of the ‘civil’: non-violence, remedial aims,
citizenship, and civility, | dedicate the second part of the thesis to examining two different
groups that are often marginalized and engage in political acts that are often not interpreted as

‘civil’. In Chapter Three, | go into the debate on unauthorized migration. Building from the
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debate between William Smith and Luis Cabrera (2015), | demonstrate that when taking a
transnational approach to this phenomenon, one sees that the practice of citizen-smuggling can
address the criteria that Rawls (1971) puts forth. Furthermore, what the case of unauthorized
border crossing helps to reveal is precisely the institutional deficits that exist in many liberal
democratic contexts. The border regime is built on a basis of deep inequality between what is
referred to as the “West” and the “Global South™, and this inequality is a remnant of colonial
domination and exploitation. If people in poorer countries are impacted by policies developed
in the West, by states, federations, corporations and institutions, then why are non-citizens’
experiences excluded from the understanding of how ‘civil’ functions in civil disobedience?

In Chapter Four, the focus is on feminist disobedience. I argue that the experiences of
women of colour, and women in countries that have imperial histories have not been
sufficiently taken on board in current conceptions of civil disobedience. I look at three contexts
where the classification of liberal democracy is questionable: Russia, India and Kenya. The
women-led disobedience movements that I highlight in this chapter are not obviously civil
disobedience, but in their creation of new spaces, their commitment to their beliefs in gender
equality, and their rejection of states and policies that preserve gender inequality, they compel
one to think about the constructive potential of civil disobedience. How would the “civil’ be
understood differently if their experiences would be taken into account?

The experiences of migrants, non-citizens, women, and people from outside the “West”
is not often at the core of theories of civil disobedience. How would one understand civil
disobedience differently if one considered the experiences of migrants who in crossing the
border illegally, call attention to the injustice of the border regime? How would one understand
civil disobedience differently if one considered the experiences of women who face injustices
from the state, from patriarchy and neo-colonialism? The goal is to rethink civil disobedience
in a globalized context where the sources of injustice are difficult to pinpoint, where many of
the people resisting have revolutionary aims, and are seeking to forge transnational partnerships

with those who are also marginalized and are forced to experience the brunt of these injustices.
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Part I:

Deconstructing the “Civil’ in Civil Disobedience
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Chapter One:

The Civil’ as Non-Violent and Remedial

On March 10, 1940, under the title, “CIVIL DISOBEDIENCE”, The New York Times reported
that “The cloud over India is darkened” because the Indian Congress, instead of focusing on
the war that Great Britain was fighting, had turned its attention to organizing a civil
disobedience campaign. The article goes on to lament the way that the “moderates” who were
contemplating this act were being swayed by “the extremists who demand independence now
and on their own terms, led by Subhas Chandra Bose” (“CIVIL DISOBEDIENCE”, 1940, 76).
Subhas Chandra Bose, the perceived extremist, was a member of the Indian Congress along
with Mohandas Karamchand (Mahatma) Gandhi, who was perceived as a moderate. As a
moderate, Gandhi was seen as vital to helping the British maintain control over negotiations
regarding independence, and any plan to organize a civil disobedience campaign was seen as
moving towards the extremists who wanted independence on their own terms. Prior to Gandhi’s
involvement in the struggle for Indian Independence, Bose had started a campaign to organize
militant action against the British. He hoped that by aligning with the Germans and Japanese
the Indian National Army could finally destabilize the British in India (Bose, 2011).

Something similar happened in the United States in the 1960s, when Martin Luther
King Jr. led a civil disobedience campaign and wrote his Letter from a Birmingham Jail (1963),
in which he made it clear that the time to wait patiently for equality in American society was
over, and that it was time for action now. While King declared that the time to wait was over,
he remained committed to non-violent action as the means through which justice and equality
could be achieved. Yet in King’s context too, there was arguably an “extremist” movement:
the Nation of Islam and Malcolm X, who also sought a type of liberation “on their own terms.”*
In both contexts, it seems, civil disobedience is placed somewhere in the middle between
moderate and extreme political action.

While predominant understandings of civil disobedience theory and practice are
informed by the liberal conception developed by Rawls, along with the paradigm cases of King

and Gandhi, it has been made clear that more often than not, these paradigm cases did not

4 At the same time, King was also sometimes framed as an extremist. | will address the complexity of the shifting
perceptions of King and Gandhi as simultaneously extremists and moderates in more detail further on in this

chapter.
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adhere to the Rawlsian criteria (Scheuerman, 2018; Lyons, 1998; Pineda, 2015; Brownlee,
2012a; Basu and Caycedo, 2018). The fact that the paradigm cases diverge from Rawlsian
criteria that | describe in the introduction, it is not surprising since theory cannot be informed
by every detail from every case; however, if a rethinking of civil disobedience should be
informed somewhat by actual cases of civil disobedience, then there are certain realities and
narratives that must be considered. King and Gandhi saw civil disobedience as potentially
transformative and revolutionary, not remedial. They were also far from operating in a nearly
just context, because as | will argue, structural violence could almost be seen as a necessary
condition for shaping their particular civil disobedience movements. Furthermore, the more
militant movements such as those of Malcolm X and Bose acted as a counterweight so that
King and Gandhi could be viewed as moderate.

In this chapter, | seek out the tension between the past and present of civil disobedience
theory and practice to expose certain features of civil disobedience that may motivate a
rethinking of the concept. One of the most fundamental features of civil disobedience that is
highlighted in Rawls’ theory and in the philosophies articulated by King and Gandhi is a
commitment to non-violence. Due to this emphasis on non-violent political action, the “civil’
in civil disobedience seems to have almost become synonymous with a commitment to non-
violence (Rawls, 1971, 367-68). | would like to shift the focus from the relationship between
non-violence and civil disobedience, and instead focus on how violence and revolutionary aims
have often helped to shape historical and contemporary movements that use civil disobedience.

The chapter begins with a brief overview of how theories of civil disobedience frame
the role of violence and revolutionary aims. | then focus on how violence and revolutionary
aims helped to shape the paradigm cases of civil disobedience. By focusing on the paradigm
cases, it becomes clear that the roles that violence and revolutionary aims play in these cases
are often complex. Specifically, with regards to violence, | highlight three ways in which
violence interacts with civil disobedience: structural violence, violence that specifically
targeted the civil disobedience campaigns and the violence that was an alternative option. By
highlighting these three roles, it is revealed that although those who engage in civil
disobedience are committed to nonviolence, violence does play an important role in the
creation and justification of civil disobedience campaigns. With regards to revolutionary aims,
| argue that they have been central in the paradigm cases of civil disobedience.

In the final part of the chapter, | examine a more contemporary movement that uses
civil disobedience to challenge what they perceive as systemic injustices: Black Lives Matter

(BLM). The movement uses civil disobedience tactics, but is motivated by a desire to challenge

18



the “system” and has often been perceived as violent. In my analysis of BLM, | explore the
continuities and divergences with the paradigm cases. Taking this case, along with the
paradigm cases, as well as the radical democratic conception of civil disobedience, | develop a
conception of civil disobedience that breaks away from the narrow focus on the violent/ non-
violent binary of many civil disobedience theories. Instead, | develop a conception that takes
into account the nature of the structural violence that is being challenged, and in so doing, |

open up space for revolutionary aims to be a valid component of civil disobedience.

1.1 Violence and Revolution in Theories of Civil Disobedience

In this section, | will focus on the liberal, democratic and radical democratic conceptions of
civil disobedience, and how they approach violence and revolutionary aims. While Rawls’
liberal conception envisions civil disobedience for a nearly just society, the democratic and
radical democratic perspectives seem to ground their conceptions in particular real-world
contexts, and in doing so they highlight democratic deficits that civil disobedience can then
address. For example, Habermas (1985) was writing against the backdrop of anti-nuclear
protests in Europe in the 1980s, and in that context he argued that civil disobedience could be
seen as an instrument towards a more democratic Germany.

From the liberal perspective, John Rawls (1971) writes that civil disobedience “is far
removed from organized forcible resistance” (Rawls, 1971, 367) and explains that violence,
specifically when it manifests as harming another person, “tends to obscure the civilly
disobedient quality of one's act” (366). Non-violence is an important criterion of civil
disobedience because it, along with the publicity criterion demonstrates fidelity to the law and
appeals to the public’s sense of justice (366-367). To be civil, then is to restrain from violence
against members of society as it shows one’s fidelity to the law. Rawls’ concern with violence
has to do primarily with the violation of civil liberties (366-367). In order to retain the “civil’,
nonviolence is necessary. Otherwise, the disobedience becomes militant or revolutionary. In
fact, Rawls makes a strong distinction between civil disobedience and militant action, pointing
out that militant action would be better suited for revolutionary change (367-368).

From the democratic perspective, Habermas (1985) approaches civil disobedience as a
means to protect and enhance the democratic state. There is no indication that it should be used
to completely transform it since it is already “mature.” William Smith (2008) argues that
turning to Habermas’ conception of social power can help to uncover the potential that civil

disobedience has to address democratic deficits. Smith writes,

19



As well as being a potentially justifiable response to rights-violating laws and policies,
civil disobedience can also be justified as a challenge to inequalities in social power
that magnify the opportunities for powerful citizens to influence democratic
deliberation and/or that inhibit the opportunities for less powerful citizens to exercise

their communicative freedom (Smith, 2008, 84).

In this reading of Habermas, civil disobedience has the potential to not only address rights
violations but also to address inequalities within democracies.

Expanding upon the democratic perspective are Hannah Arendt’s (1972) and Howard
Zinn’s (2002) conceptions of civil disobedience. Arendt (1972) views civil disobedience as a
potentially transformative collective action, and does not strongly distinguish between civil
disobedience and revolution. Similarly, Zinn (2002) believes that civil disobedience can be
transformative, and can therefore be motivated by revolutionary ideals. He understood it as an
“attempt to bring about revolutionary social change without the enormous human toll of
suicidal violence” (19). For Zinn, the aim of civil disobedience is “always to close the gap
between law and justice, as an infinite process in the development of democracy” (119). Thus,
Arendt’s and Zinn’s democratic approaches to civil disobedience blur the strong distinction
between remedial and revolutionary—not because civil disobedience is necessarily
revolutionary, but because it can be part of a broader, revolutionary process. If the assumption
is that there are massive democratic deficits, then institutions alone cannot be expected to make
the societal changes that are necessary to move towards a more developed democracy.

With regards to violence, Arendt (1972) argues that although civil disobedience should
be non-violent, it may be the case that some violence will be necessary to propel the
transformation of society. Specifically, civil disobedience potentially possesses the same
‘revolutionary spirit’ that helped to propel the American Revolution forward. Smith (2010)
explains that for Arendt, a way to maintain this ‘revolutionary spirit is to institutionalize civil
disobedience. He writes, “By embedding civil disobedience within the institutional fabric of
the republic, Arendt hopes to remedy the historical tragedy of a revolution that, notwithstanding
its other triumphs, failed to nourish and sustain the spirit that drove it” (Smith, 2010, 150).
Whether such institutionalization would actually be able to preserve that what makes civil
disobedience transformative is up for debate. Either way, it becomes clear that Arendt is open
to the idea that civil disobedience might at some point become an inevitable part of the broader

transformation of society.
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More recent theories of civil disobedience, such as that of Kimberlee Brownlee
(2012a,b) and Robin Celikates (2016) make the possibility of violence in civil disobedience
more explicit. For Brownlee, civil disobedience can be understood as “a conscientious
communicative breach of law motivated by steadfast, sincere, and serious, though possibly
mistaken, moral commitment,” (2012a, 23). When it comes to the criterion of non-violence,
Brownlee’s main concern is harm, and following Raz (1979) she argues that a violent breach
of the law may not do any more harm than certain legal acts. For Brownlee, the strict
commitment to the non-violence criterion does not necessarily serve civil disobedience. She

explains:

violence — as the likelihood or actuality of a person or group causing injury to someone
or damage to something — will include not only a range of acts and events, major and
minor, intended and unintended, that cause damage or injury, but also a range of acts
and events that risk but do not necessarily cause damage or injury, such as catapulting

stuffed animals at the police or shooting into the sky (Brownlee, 2012a, 6).

Robin Celikates (2016) writes with regards to the criterion of non-violence that, “insisting on
the necessarily non-violent character of civil forms of contestation is both politically and
theoretically problematic” (983). He explains how in some contexts today, certain seemingly
nonviolent acts such as collectively sitting down on the street, can by some be interpreted as
violent (989). Both Celikates and Brownlee problematize non-violence as a legitimizing
criterion, and point to how difficult it actually is to track and interpret.

Celikates (2016) also gives an interesting perspective on the role of revolutionary aims
in civil disobedience. He argues that given that there are “structural shortcomings of
democracy”, civil disobedience can serve as a way towards “democratic self-determination”
and “serve as a dynamizing counterweight to the rigidifying tendencies of state institutions”
(989). If the assumption is that the more formal democratic channels through which legal
change can be brought about are dysfunctional, then civil disobedience has to do more than
push lawmakers to change specific laws and policies. In Celikates’ account, civil disobedience
could also be available to both citizens and non-citizens, such as irregular migrants. This is an
important development because for the most part, civil disobedience is understood as
something that is only available to citizens. In later chapters, | will explore the implications of

civil disobedience by non-citizens. For now, it is clear that the radical democratic conception
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is far more open than the liberal conception to a type of civil disobedience that facilitates
societal transformation.

Interestingly, the non-liberal theories of civil disobedience share a rejection of the
premise that civil disobedience only takes place, or is only suitable for nearly just, liberal
democratic societies. These theories acknowledge that even in societies that might be
characterized as such, significant democratic deficits can exist, and as a result, civil
disobedience can and maybe should, play a much larger role in democratic political
participation. Acknowledging that even the most liberal democratic societies have democratic
deficits, that the institutions themselves can be dysfunctional, helps to shed light on why the
aims of civil disobedience may need to be more revolutionary than just remedial. In addition,
if civil disobedience has the potential to be a part of a much larger societal transformation, then
a strict adherence to the non-violence criterion may not always be possible, let alone make very
much sense as such a strong anchor for legitimizing this type of change.

In the remainder of this chapter, I will build on the theories discussed in this section to
construct my own conception of civil disobedience, in particular with regards to the criteria of
non-violence and remedial aims. | will argue that civil disobedience movements and networks
can have revolutionary aims, but they should be clear about the degree of change that they are
seeking (a change in the system of government, the government itself, or the ideals and
principles that are the foundation of the government). With regards to violence, instead of the
legitimacy of a movement or civil disobedience campaign hinging on whether they are
perceived as non-violent, the focus should be broadened to also asses the types of violence that
contextualize the civil disobedience movement.

While the theories discussed above serve as an important foundation for my rethinking
of civil disobedience, sometimes it may appear as though by loosening the category of non-
violence, or by arguing that civil disobedience can do more than change a law or policy, the
concept of civil disobedience begins to lose its meaning. Scheuerman (2018) has expressed
concern regarding this broadening of the concept, especially when it comes to contemporary
movements such as Black Lives Matter (BLM) and migrant disobedience. These movements
often have no real leader, and their decentralized structures make it difficult to discern exactly
what their aims are. Later in the chapter, | will look into BLM and argue that my aim is not
broaden the category of civil disobedience to include all forms of resistance, but rather to build
a conception that does take into account the experiences and realities of marginalized groups.
Before moving on to BLM, | will revisit the paradigm cases and the roles that violence and

revolutionary aims played in them.
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1.2 The Roles of Violence in the Paradigm Cases

In the context of the Indian Independence Movement, Gandhi’s Salt March of 1930 was meant
to address the injustice of the British imposed salt tax. “Illegally” collecting and selling salt
then, was a way to directly disobey the law that was seen as unjust. During the Civil Rights
Movement, King brought attention to institutionalized racial segregation in the United States
by organizing large scale protests such as the March for Freedom in Birmingham, Alabama in
1963, along with the Montgomery bus boycott, and supporting sit-ins, where people of colour
would sit down at counters that were designated for “Whites Only.” Gandhi and King publicly
called for their followers to refrain from using violence in order to reveal the violence inherent
in the state that is subjugating them. These acts essentially convey the spirit of civil
disobedience that Rawls describes, and one could argue that the acts even adhere to the
Rawlsian criteria. In their commitment to non-violence, their publicity, their willingness to go
to jail, King and Gandhi showed the utmost reverence for justice and the law. The narrative of
non-violence as an important legitimizing force of disobedience, however, is complicated by
the realities of violence within movements, and the conditions of extreme violence that these
movements come out of.

| argue that the “civil” in civil disobedience should not be understood as the equivalent
of non-violence because violence itself is often a fundamental component of the conditions
under which civil disobedience takes shape. While acts of civil disobedience themselves may
not be violent, nor the principles that guide these acts, violence does play an important role in
the creation and justification of civil disobedience campaigns. In this section, I will highlight
three roles that violence has played in the paradigm cases, and arguably still play in
contemporary movements of civil disobedience. By highlighting the various roles, | seek to
construct a more nuanced view of the role of violence in civil disobedience campaigns. The
three roles that | will examine are 1) Structural violence, 2) Violence specifically targeting the
campaigns and 3) Violence as the alternative option.

Before moving on, | should make explicit how | understand violence in the context of
civil disobedience. My focus here is on how violence operates and is used or not used in the
political realm. The political realm itself is not relegated to governmental institutions and
streets, but also can and does permeate into what is often referred to as the private sphere. This
is why it is useful to look to conceptions of violence such as those by Charles Tilly (2003) who
focuses on collective violence and explains that “collective violence is not simply individual

aggression writ large. Social ties, structures, and processes significantly affect its character”
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(14). Tilly’s focus on collective violence helps in conceiving of violence as beyond the realm
of individual acts of violence against other individuals. Violence can be inherent to the
structures of society, and frequently interacts with institutions of power. Tilly writes, “in
choosing political regimes, to some extent, we also choose among varieties of violence” (22).

Hannah Arendt (1969) emphasises that although power and violence are related, they
are distinct. In Reflections on Violence, she writes, “Power is indeed the essence of all
government, but violence is not. Violence is by nature instrumental; like all means, it always
stands in need of guidance and justification through the end it pursues” (Arendt, 1969, 18).
Power, unlike violence, does not need a justification, but it does require legitimacy (19). While
violence is a means, and is bound with concepts such as power, and is affected by structures
and processes, it is different from concepts such as coercion and harm. As Vittorio Bufacchi
(2007) explains, while the concept of violence is often conflated with other related concepts
such as power, coercion and harm, it is distinct, and for Bufacchi violence is an act that violates
the integrity of a subject or object intentionally or unintentionally. He writes, “The violation
may occur at the physical or psychological level, through physical or psychological means. A
violation of integrity will usually result in the subject being harmed or injured, or the object
being destroyed or damaged” (Bufacchi, 2007, 43-44).

From these readings of violence, | understand violence as an act and/ or structure that
can result in harm to someone’s integrity (physical and/ or psychological) or liberty,
intentionally or unintentionally. With regards to civil disobedience then, violence does not refer
strictly to cases where people are harming other people or property, but also to cases where
harm is or may have been done through structures of power, including through cultural

practices or institutional policies.

Structural Violence

In this section, | argue that structural violence is institutional, is a result of historical
normalization and in fact is what pushed the paradigm cases to turn to civil disobedience,
because when operating under structural violence, civil disobedience goes from being a “last
resort” to being in fact one of the only channels that certain groups have to call attention to the
movements engaged in it. In recent years, the terms structural violence or systemic violence (I
use the two terms interchangeably throughout this text) have been used to describe the types of
violence that movements such as BLM and MeToo are challenging as they call attention to
specific policies related to the prison system, police brutality, racism and sexism. Similarly,

the paradigm cases of civil disobedience, led by Martin Luther King, Jr. and Mahatma Gandhi,
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sought not only to challenge specific laws and policies, but also the structural violence that was
upholding and creating such laws and policies.

One of the defining features of how structural violence manifests itself is that despite
certain laws and policies that may promote equality of access there remain certain segments of
the population that are denied or have difficulty accessing something that they have a right to.
One can think of the example of access to clean drinking water; although everyone in the US
has a right to it, it has been made clear from cases such as that of Flint, Michigan, that certain
less well-off communities are denied this access.® Specifically, | follow Galtung’s (1969)
characterization of structural violence. He writes, “Structural violence is silent, it does not show
- it is essentially static. In a static society, personal violence will be registered, whereas
structural violence may be seen as about as natural as the air around us” (Galtung, 1969, 173).
That being said, while structural violence may often go unnoticed and undisturbed, the
paradigm cases demonstrate that through civil disobedience, it can also be made visible.

A challenge for many movements that turn to civil disobedience is how to
simultaneously challenge unjust laws and policies while tackling structural violence, which is
often intertwined with social and political injustice. In the case of the US Civil Rights
Movement, the specific acts of civil disobedience often did address specific policies, such as
voting laws.® At the same time, it also called for an end to institutionalized racial segregation.
In his Letter from Birmingham Jail, King elaborated on what the Civil Rights Movement
sought—not only to push for the Voting Rights Act, but to shed light on the structural violence

of racism within American society. He wrote,

It is unfortunate that demonstrations are taking place in Birmingham, but it is even more
unfortunate that the city's white power structure left the Negro community with no
alternative (King, 1963).

5 For details on the Flint water crisis, see Denchak (2018).

& While African American men were granted the right to vote with the passing of the fifteenth amendment in 1869,
several states followed Louisiana’s lead when it passed the “grandfather clause” which kept former slaves and
their descendants from voting. As a result of this clause, the number of registered voters dropped from 44.8 in
1896 to 4.0 percent four years later (“A History of the Voting Rights Act”, 2019). By the 1940s, Jim Crow laws
that require literacy tests and poll taxes were passed in order to keep black Americans from voting. In 1965, The

Voting Rights Act finally removed barriers for people of colour from voting.
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Structural violence made it difficult for those engaged in the struggle for civil rights to rely on
formal channels of policy making alone. The structural racism that the US civil rights
movement encountered and operated within was sustained through democratic institutions. It
was through institutions of power that legislation such as Jim Crow laws were passed. In that
sense, the structural violence is also institutional.

Structural violence can also lead to the normalization of violence. By the time that King
wrote his letter in 1963, institutional racism in the US South had undergone hundreds of years
of historical normalization. Part of the reason that laws such as Jim Crow laws were even
implemented is because of the history of slavery, segregation and inequality that had become
normalized in the US.

In highlighting the case of the US Civil Rights movement, the hundreds of years of
institutionalized segregation, and the “white power structure” that made civil disobedience
necessary | want to show how, even in a paradigm case such as that of King’s civil disobedience
campaigns, the civil disobedience originated in a context that could be characterized as
structurally violent. King pushed for the VVoting Rights Act precisely because hundreds of years
of legislation had disenfranchised African American voters in the first place. The violence was
institutional, it was normalized through history, and with no real hope of change through formal
channels, civil disobedience became one of the few ways to push for legal and social change.
Thus, when civil disobedience is understood as a “last resort”, this is precisely because due to
the presence of structural violence the institutions are not entirely representative or well-

functioning.

Violence Specifically Targeting Civil Disobedience Campaigns

If structural violence motivates civil disobedience campaigns in the first place, the acts of
violence that such campaigns encounter could be seen as concrete manifestations of the
structural violence. In this section | will conceptualize the violence that the paradigm cases
encountered as histories of extreme violence, police brutality and psychological harm. I will
draw upon the work of Etienne Balibar to highlight how while these movements were not in
conditions that obliterated all possibility of resistance, they did come out of such conditions,
and that is also an important aspect of violence—its features can change throughout time. While
the paradigm cases were not operating in what Balibar (2009) would call conditions of extreme
violence, they did operate under conditions where police brutality was commonplace, and
understood as the norm. This is true in both the US and British Indian context. As Tilly (2003,
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15) writes, “Specialists in inflicting physical damage (such as police, soldiers, thugs and gangs)
play significant parts in collective violence”.

When Gandhi’s campaigns of civil disobedience in India began in the 1930’s they were
initially repressed. Prior to these campaigns, Indians had frequently engaged in violent
rebellion, the Sepoy Mutiny of 1857 (First War of Independence)’ being the most harmful to
British rule. While the Salt March of 1930 was seen as a successful act of civil disobedience,
subsequent acts were violently crushed by the British. Historian Sugata Bose (2011) describes
how in 1932, the newly appointed viceroy, Lord Willingdon was “utterly unwilling to make
concessions to the nationalists” which is why Gandhi and the rest of the nationalist leadership
felt they had little choice but to continue with civil disobedience campaigns. At that time, it felt
very much like a last resort for him. Bose explains that in the two years since the Salt March,
“the British government had perfected their plans to crush a renewed rebellious movement”
(Bose, 2011, 83). When British goods and institutions were boycotted in 1932 as part of the
civil disobedience campaign, the British outlawed the Indian Congress and one hundred
thousand non-violent protestors more were imprisoned than in 1930. This does not describe a
peaceful transition to independence. Instead, it demonstrates how dangerous civil disobedience
seemed to the British Imperial rule. Instead of seeing acts of civil disobedience as legitimate
forms of dissent, the British government increased the force with which the police were allowed
to suppress dissenters.

This brings me to the concept of extreme violence. In his work on Violence and Civility,
Etienne Balibar (2009, 2015) explains that “extreme violence” is multifaceted and manifests in
“mass phenomena” such as genocide and famines, “traumatic events” such as death and
displacement and in the more “habitual dominations” that are difficult to discern, such as the
“domestic slavery of women” (Balibar, 2009, 11-12). For Balibar, these forms of extreme
violence are inextricably bound to politics, as well as to both negative resistance in the form of
contestation and demands for rights, and to positive resistance, which grants the possibility of
solidarity formation. Balibar writes, “What is proper to extreme violence, however, is its
tendency to obliterate that possibility, as it reduces individuals and groups to helplessness under
its different forms, to which different forms of violence and suicidal counterviolence comprise
equal counterparts” (Balibar, 2009, 19). From Balibar’s account of extreme violence, it is
difficult to locate any space for resistance. At the same time, it is important to point out that

alongside Gandhi’s Satyagraha campaign, there were conditions of violence that | would argue

" For more on the Indian uprising of 1857 see Ray (2003) and Newsinger (2006).
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could be characterized as extreme violence. Notably, the Bengal Famine of 1943, a man-made
famine in which approximately three million lives were lost (Sen, 1983, 52).8 In his account of
the Bengal famine, K. Santhanam (1944) writes of the outskirts of Calcutta, “If the plight of
the destitute were intolerable at Calcutta, no words can describe the plight of the destitute of
Loharjang... most of the children were mere skeletons.” (32). He explains that while there were
several corpses lying in the streets, no one seemed to be taking an official count. He points out
that those who could not afford food, also could not afford clothing. He writes, “It is difficult
to say whether there is more hunger or more nakedness in these parts. Obviously, both these
monsters were competing with each other, with the result that the corpses in the streets were
utterly naked” (34). From these vivid descriptions it can be argued that extreme violence was
a part of the reality that Gandhi and Bose operated in.

To sum up, even if civil disobedience campaigns may themselves be characterized by
a commitment to non-violent action, the reaction to civil disobedience campaigns can be quite

violent, and sometimes even takes the form of what Balibar calls extreme violence.

Violence as the Alternative Option

Although Gandhi and King remained committed to non-violent action, they were operating
alongside movements that did advocate or opt for violence. In this section, | focus on how the
threat of more violent forms of disobedience can make civil disobedience appear as the more
favourable alternative, both for those in power and for the people who want change but are
unwilling to take up arms.

Recent re-readings of the US Civil Rights Movement (Pineda, 2015; Cobb, 2015;
Nimtz, 2016) shed light on the violent pushback that the Freedom Movement of the 1960s
faced, and the importance that violent movements played in the success of civil disobedience
campaigns. In his book, This non-violent stuff’ll get you killed, Charles E. Cobb (2015) argues,
“the tradition of armed self-defence in Afro-American history cannot be disconnected from the
successes of what today is called the nonviolent civil rights movement” (1). He explains, “The

southern Freedom Movement of the 1960s was broad in its objectives and its strategies, which

8 Economist Amartya Sen has argued that the famine was “man-made” because it was not a lack of food supply
that caused the deaths; instead it was primarily a combination of poor policy and unwillingness on the part of the
British government. He writes, “in the Bengal famine of 1943 the people who died in front of well-stocked food
shops protected by the state were denied food because of lack of legal entitlement, and not because their

entitlements were violated” (Sen, 1981, 50).
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helps explain the seemingly paradoxical coexistence of guns and nonviolence within it” (2).
Within this broad movement, there were varying degrees of commitment to violence and non-
violence. August H. Nimtz (2016) more explicitly makes the case that it was Malcolm X’s
perceived extremism that made King the more favourable solution. He writes, “if it was [King]
who first raised the idea of the threat of violence aiding and abetting the [Civil Rights
Movement] in his Birmingham Jail letter, Malcolm X, in united front-like fashion, consciously
acted on it—all to the attention and, no doubt, consternation of US rulers” (Nimtz, 2016, 21).
In 1965, after Malcolm X had disassociated himself from the Nation of Islam, he travelled to
Selma in an attempt to help King. While King was in prison, he expressed outrage that Malcolm
X had showed up, making clear that he had not invited him. Meanwhile, Malcolm X went to

see King’s wife Coretta Scott King and said to her:

I want Dr. King to know that I didn’t come to Selma to make his job difficult. I really
did come thinking that I could make it easier. If the white people realize what the

alternative is, perhaps they will be more willing to hear Dr. King (Baldwin, 1986, 398).

In that statement to Coretta Scott King, Malcolm X expresses his motivation for appearing in
Selma as one that was strategic, not necessarily for his specific beliefs, but for the general cause
of the Civil Rights Movement. Malcolm X in that moment, understands himself as an ally—
not an ally who espouses the same philosophy as King, but perhaps a radical flank ally who in
being perceived as the opposite, can make King appear to be worth hearing. °

At that point, King was still being discouraged by even those highest up in the American
government. Nimtz (2016, 16) points out that President John F. Kennedy, upon learning about
the plan for the March on Washington for Jobs and Freedom, tried to convince the leaders of
the movement not to go through with it. In the end, his fears that the march, which was to
consist of groups of people gathered in a nonviolent manner, would somehow incite violence,
were not realized. What these accounts show is that civil disobedience was never viewed as
favourable among those who governed the US; instead, it was seen as more acceptable than the

feared alternative. Therefore, it mattered very much to King and his supporters that those

® It should be noted that, although | believe the existence of a radical flank was important in the context of the
U.S. Civil Rights Movement and the Indian Liberation Movement, some empirical research suggests that in most
cases non-violent resistance is sufficient to bring about structural change. See, e.g., Chenoweth and Stephan
(2014).
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challenging the violence of the state did not appear violent themselves. When he found out

about Malcolm X’s visit to Selma, King declared:

I couldn’t block his coming. But my philosophy was so antithetical to the philosophy
of Malcom X ... | would never have invited Malcolm to come to Selma when we were

in the midst of nonviolent demonstration (Baldwin, 1986, 398).

King wanted to make sure that his philosophy and methods were seen as “antithetical” to those
of Malcom X. That does not mean that he completely disagreed with what Malcolm X viewed
as some of the problems. His philosophy and methods were what King used to distinguish
himself from the radical flank, and in showing up to Selma, Malcolm X acknowledged and
perhaps supported that stance.

In thinking of violence as the alternative option, | argue that what matters is not the
violence that may or may not have been contemplated as a strategy. It is clear that King and
Gandhi were wholly committed to nonviolence as a means. What is important to point out,
however, is that violence was always an alternative, not for those committed to civil
disobedience, but to the governments in power and to other factions that were more inclined to
the use of violence. This violent alternative served a purpose for the civilly disobedient; it made
them seem more moderate and reasonable, which arguably made them more effective.

While those who engage in a non-violent civil disobedience choose not to use violence,
they are very much a product of, and encapsulate the violence that surrounds them. King called
America “the greatest purveyor of violence in the world today”, and for him, as an American
born into that purveyor, it meant explicitly choosing to be and do the opposite. In highlighting
three different ways that violence plays a role in the paradigm cases of civil disobedience, the
aim was to shift the focus of non-violence from the specific acts committed by those engaging
in civil disobedience to the types of violence that movements that seek systemic change often
come out of, encounter and operate alongside of. If the aim is to understand how civil
disobedience can challenge systemic, transnational structures of injustice, then I argue that it
is important to extend the focus of the violence/non-violence binary towards the structures of
violence, as well as the more radical flank movements that coincided with the civil
disobedience movements. The radical flank movements illustrate that in contexts of structural
violence, violence can easily escalate. This should not however, delegitimize movements that

are publicly committed to non-violence.
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1.3 The Roles of Revolutionary Aims in the Paradigm Cases

If “civil’ is often used as a synonym for non-violence, then it is also used to imply the opposite
of revolutionary. In this section, | argue for a shift from the focus of civil disobedience as
remedial versus revolutionary, to try to understand how movements that choose non-violence
can still be guided by revolutionary aims. In Rawls’ liberal conception, civil disobedience is
remedial, meaning its aim is to change a specific unjust law or policy. Revolutionary change,
on the other hand, becomes necessary when “the basic structure is thought to be so unjust or
else to depart so widely from its own professed ideals that one must try to prepare the way for
radical or even revolutionary change” (Rawls, 1971, 367-368). | argue that in the contexts of
the paradigm cases of civil disobedience, it was precisely the case that the basic structure was
far from just. Indeed, David Lyons has argued that neither Gandhi nor King fit the Rawlsian
conception of civil disobedience because both expressed revolutionary views and did not
maintain fidelity to their system of government (Lyons, 1998). King, for example, spoke of a
“Third American Revolution”. But in attempting to understand how revolutionary aims
function in cases of civil disobedience, it is important to locate the level at which the
revolutionary aim is situated. At what level is the revolutionary aim making the challenge? Is
the revolutionary aim that motivates civil disobedience movements seeking to challenge (a) the
system of government, (b) the government itself, or (c) the ideals and principles that are the
foundation of the government?

As | will argue below, Gandhi sought to change the system of government from one in
which India was governed by the British Empire, to one where Indians governed themselves
(). This is in contrast to how King expressed his aims. He did not necessarily want the
representative democracy of the US to be replaced by another system of government; instead,
he wanted the system of government, and the government itself to actually uphold the
principles or ideals that it claimed to uphold; freedom and equality for all (c). Although this
difference in aims may be due to the fact that Gandhi and King operated within different
systems, it is clear that revolutionary aims do not function in the same way in all civil
disobedience movements.

Another way in which the revolutionary aspect of both of these movements comes
forward, is in the fact that both took place in contexts where certain groups in society did not
have full legal rights as citizens, but were nonetheless using civil disobedience. Both people of
colour in America and Indians under British rule were not seen as full citizens. As Charles
Mills (2008) has argued, there was a separate set of rules and principles that applied to the

white populations in those contexts, and a separate set of rules and principles that applied to
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the other people. What happens when large segments of the population do not have full
citizenship rights to begin with, and then turn to civil disobedience? | would argue that the aim
of civil disobedience generally becomes more than remedial: it becomes revolutionary or
transformative.

In order to situate at which level the revolutionary aims of Gandhi and King are making
the challenge, the distinction that Joseph Raz (1979) makes between ‘“revolutionary
disobedience” and “civil disobedience” is a helpful place to start. For Raz, “revolutionary
disobedience” “is a politically motivated breach of law designed to change or to contribute
directly to a change of government or of the constitutional arrangements (the system of
government)” (263). This is different from civil disobedience, which is a politically motivated
breach of law designed to change a law or policy. But does having revolutionary aims
necessarily mean wanting to change the system of government?

In my interpretation, to be guided by revolutionary aims does not necessarily mean that
one is guided by the motivation to completely overthrow a system of government. Rather, it is
to acknowledge that at the core of even the most liberal democratic states are systemic
injustices that cannot be resolved only by changing specific laws or policies. When considering
the historical realities of the experiences of people of colour or colonized people, for example,
one can argue that they were never part of the social contract in the first place. Erin Pineda
(2015) argues that reading the act of getting arrested simply as fidelity to the government, is to
“reread American history as one of original and fundamental justice, in which any injustices
are but limited deviations from an otherwise workable, legitimate core” (21). If people of
colour in the US did not have full citizenship rights to begin with, then their status as
marginalized members of society would naturally call for a more revolutionary civil
disobedience in which they could assert their personhood and agency and move the progress
of the society into a direction that would require a new conception of the citizen to include
marginalized people and their histories. As Scheuerman (2018, 63) notes, “It is hard to imagine
King, in any event, endorsing Rawls’ apparent view of the US and other ‘advanced’
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democracies as ‘nearly just’”. The revolutionary aspects of the US Civil Rights Movement
remained in the background when it came to the liberal theory of civil disobedience.

Resisting a system of domination, and not just specific laws and policies was the aim
for many civil rights activists in the US, who saw their resistance also as a means towards
greater agency and democratic participation. In the context of the US Civil Rights Movement,
Pineda (2015) has described how while the act of accepting punishment is often interpreted as

fidelity to the government, for civil rights activists at the time, it became a way to overcome
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fear, to build solidarities even from within the prison, and a path to “freedom through
unfreedom—Iliberation through incarceration” (21-22). She argues that for the activists who
refused to pay bail and stayed in jail, “filling the jails and denying municipalities bail money
could offer activists an effective means of disrupting a system of domination, it could also
provide avenues for the reclamation of agency” (21-22). Disobedience to highlight the
injustices of a system and claiming agency in a context where it is perpetually denied can be
interpreted as radical acts, motivated by revolutionary aims. While King did not seek to
necessarily overthrow the system of government, radical action to highlight the injustices of
the system were an important part of the process of reclaiming or transforming the principle of
freedom. Thus, we could say that the revolutionary aims of King were located at the level of
trying to change the ideals or principles that guide the government.

In the Indian context, Gandhi did seek to overthrow the British Imperial government
(system of government) and replace it with an Indian government that was guided by principles
of Satyagraha. In this particular context it is difficult to imagine a system of government change
without a change of the government itself. After all, India would then need to elect a prime
minister (which it did not yet have). Chakrabarty (2013) argues that both Gandhi and King
were actually committed to the Enlightenment principles, and that they sought to actualize them
in their respective societies. It was seen as inconsistent to simultaneously declare the equality
of all men in one’s constitution while treating certain segments of the population as second-
class citizens or colonial subjects.

In pointing out the revolutionary aims of Gandhi and King, it is important to also be
critical of how these revolutionary aims not only helped propel the movement forward, but also
proved to be problematic in the aftermath of what was perceived as a successful campaign.
This is perhaps where the desire among contemporary movements for cultural shifts comes to
the fore. Gandhi and King may have been led by revolutionary aims, but their aims were also
problematic for other segments of the populations that they were claiming to speak for.
Specifically, Gandhi and his views on women and people of the Dalit caste (Ambedkar, 2014).
In many ways, Gandhi’s commitment to a non-violent revolution made it difficult for Indians

to actually let go of their colonial pasts. As Trivedi (2011) explains:
“it is sometimes argued that it was because he systematically denounced violent

revolution and did all he could to prevent and suppress any outbreak of violence, either

among his supposed followers or among those ideologically opposed to him, that India
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upon attaining independence was not able to make a radical break with its colonial past”
(528).

This inability to actually break with either a colonial past or a racially segregated society is a
concern that Frantz Fanon (1963) is weary of. For Fanon, violence against the colonizer is a
way to really break from one’s colonial past. Its catharsis lies in its ability to clear the colonial
legacy. The idea of changing ideals and principles ties in with breaking from one’s colonial
past. While Gandhi’s commitment to developing a post British India as one that was guided by
principles of Satyagraha were an important part of what motivated his campaign, in practice,
by preserving the colonial legacy of a parliamentary system of government, it is difficult to
imagine how Gandhi’s vision of an India free of its colonial past could even come into being.
Arguably, one of Gandhi’s biggest failings was his inability to keep India together as one
nation. In preserving the categorizations of “Hindu” and “Muslim” and the British idea that
these groups ought to live separately, Gandhi actually helped to establish a post-colonial India
in which violence would escalate in the form of communal violence, civil war, and ongoing
tensions between what is now India and Pakistan.

What can be learned from this, is that a type of civil disobedience that is motivated by
a desire to change the ideals or principles upon which a society is based may only be able to
go so far. Because revolutionary aims as they manifest can be problematic, it is sometimes
important to keep revising them. In Chapter Four I will discuss the reinterpreting of Satyagraha
by women activists and farmers in India who seek to reclaim and therefore reinterpret the
Gandhian principle on their own terms. When Fanon decided to call the colonized, the
“wretched of the earth” he is reclaiming ownership of the idea that those who are colonized are
inferior to the colonizers. Perhaps, even words such as Satyagraha require a reclaiming, a
feminist reclaiming in particular.

Revolutionary aims of civil disobedience do not end once something has been achieved.
They continue to transform and develop, and that is something that contemporary movements
demonstrate. In more contemporary cases, movements such as BLM seek not to change the

101t should also be pointed out, however, that countries that do break free from a colonial ruler through militant
action, do not necessarily break free from their colonizer either. Algeria is a case in point. In recent years, even
before French President Macron acknowledged the torture and atrocities of the French-Algerian wars, economic,
military and intelligence between the two countries have grown. Algeria even took pride in declaring itself the

second largest francophone country in the world (Lefévre, 2015).
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principles that the US claims to uphold, or only a specific law or policy, but to hold the US to
account for its divergences from those very principles. While these aims could be considered
revolutionary, one could argue that as movements become more and more decentralized, it will
likely become more difficult to locate precisely the revolutionary aims that they may have. |
will discuss the case of BLM in the next section.

In this section | have argued that it is important to be able to locate the revolutionary
aims in order to accurately describe how revolutionary aims function in civil disobedience
campaigns, and to show that the strong distinction between revolutionary disobedience and
civil disobedience is difficult to maintain in light of how movements themselves understand
their motivations and actions. More often than not, there may be several revolutionary aims
driving any given movement; however, the aims themselves do not necessarily mean that the
movements themselves are militant or that they seek to completely overthrow a government or
system of government. It can also mean that the movement seeks societal transformation in the
form of cultural shifts, for example, which cannot happen only through changes in policies.
This is important to consider when examining the paradigm and contemporary cases of civil
disobedience because too often, these movements get caught in being described either as
revolutionary or ‘civil’, when upon close inspection, there are elements of both. In Chapter 4,
I will highlight how contemporary feminist disobedience movements, in seeking to challenge
systems of patriarchy are guided by revolutionary aims because they seek to transform their
patriarchal societies, which cannot be done only through changing laws and policies.

1.4 The Case of Black Lives Matter

One example of a contemporary protest movement that is arguably born out of structural
violence and is motivated by revolutionary aims, is Black Lives Matter (BLM). BLM has
emerged as a movement that uses civil disobedience to “disrupt politics as usual” (Gaber,
2015). They have used tactics such as blocking traffic on the Bay Bridge in San Francisco or
trespassing in the Mall of America in order to call attention to what they perceive as the
brutalization of black lives. In their “Herstory”, as opposed to “History”, BLM write that this
movement gained prominence in reaction to the acquittal of the police officer, George

Zimmerman, who killed 17-year-old Trayvon Martin. They explain that the movement is

an ideological and political intervention in a world where Black lives are systematically

and intentionally targeted for demise. It is an affirmation of Black folks’ contributions
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to this society, our humanity, and our resilience in the face of deadly oppression
(Cullors et al., 2016).

Here one can see that this movement is an “affirmation” of “humanity”, in the way that Charles
Mills (1994) writes that anti-racist struggles are often a “defiant assertion of their personhood,
the repudiation and re-invention of the selves imposed by white supremacy” (127). In a way
BLM expresses this desire to both assert and affirm the humanity and significance of black
lives, while simultaneously breaking free from oppressive structures often imposed by the very

state that they are apparently in a social contract with. They go on to explain:

“When we are able to end hyper-criminalization and sexualization of Black people and
end the poverty, control, and surveillance of Black people, every single person in this
world has a better shot at getting and staying free...We remain in active solidarity with
all oppressed people who are fighting for their liberation and we know that our destinies

are intertwined” (“Herstory”, 2016).

There is awareness that the oppression of Black people is particular in the American context,
but that similar oppression impacts other people, including outside of the US. BLM, with its
use of civil disobedience in the US, and in Canada (where protestors have staged “sit-ins” in
front of police headquarters and blocked traffic on the Allen Expressway) continue to challenge
the racial hierarchy that they believe is inherent in the white settler societies of the US and
Canada. Several BLM activists have also visited Palestine and declared that oppression,
occupation and violence that Palestinians experience by Israel is similar to what black people
face in America, and there is an awareness that the “Palestinian cause is part of the larger global
narrative of decolonization in the 20" century” (Tharoor, 2015).

William Cobb (2016) writes that BLM is similar to the Occupy movement in the way
that it “eschews hierarchy and centralized leadership.” Not only is the movement decentralized,
it has been fuelled by activity online on social media platforms such as twitter. The BLM meme
spread online across the country, sparking dialogue and sharing of emotions, which then often
led to protests on the streets (Leach and Allen, 2017). Nonetheless, BLM continues to have its
struggles. Scheuerman (2018, 182-83) points to BLM’s decentralized character as an obstacle
that makes it difficult for the movement to put out a consistent message. Its decentralized and

transnational manner, along with its desire to tackle both unjust policies and greater systemic
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injustices, makes it difficult to neatly place it in the lineage of the civil disobedience of the US
Civil Rights Movement.

Notwithstanding the decentralized character of BLM and its message, Christopher
Lebron (2017) aims to make sense of and ground the movement in theories centred in black
American thought. Lebron points out that unlike the Black Panthers for example, BLM has no
“texts to provide the philosophical moorings of #BlackLivesMatter” (Lebron, 2017, xiii).
While the BLM movement acknowledges its lineage in the US Civil Rights Movement of the
1960s, it seeks to distinguish itself from that movement by more explicitly seeking “systemic
change”, and by distancing themselves from what is perceived as the hierarchy within the Civil
Rights Movement; a central, male leader to determine the path of the movement, and a very
centralized core from which political action and thought could be directed. BLM s
decentralized, and takes on the intersectionality of race, class, gender and sexual orientation.
Lebron argues that the roots of the movement can be articulated by re-examining the works of
black thinkers and activists such as Frederick Douglass, Ida B. Wells, James Baldwin and
Martin Luther King, Jr. Lebron explains that “They were thinkers and activists who sought to
establish for themselves an authority to protect black lives that was not openly given them by
our society” (xx). Historically, the struggle for freedom and respect is as old as the US itself.
Lebron points out that the period between the Emancipation Proclamation, which officially
ended slavery in 1865 and the Civil Rights Act of 1964 was a period of violence against black
Americans. Black men and boys were regularly accused of harassing white women, which in
turn provided white Americans with the justification they needed to lynch and beat African
American men and boys. He writes that “The notion of black criminality was essential for white
supremacists” (Lebron, 2017, 4). In highlighting this history, it is difficult then to detach racial
injustice from the systemic mass incarceration of black men in America.

The BLM movement, like the Civil Rights Movement before it, is born out of a history
and contemporary setting of structural violence. Black Americans are forced to contend with
the risks of police brutality or of being accused of crimes they may not have committed as a
matter of everyday life. In such contexts of violence, it makes sense that the civil disobedience
of a movement such as BLM would have to have revolutionary, or at least radical aims that
extend beyond addressing certain laws and policies. That radical or revolutionary aims have to
be accompanied by weapons and violence is not necessarily the case. The radical politics of
King, for example, demonstrate this. Lebron (2017) writes, “radicalism is the imagination and
will to think and act outside the bounds of the normally acceptable” (xX). This is important to

keep in mind when thinking about the transformative potential of civil disobedience. As Lebron
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points out, King himself was a radical not only because he was perceived as such by US
government officials, but also because he was led by an imagination of a society in which black
lives could be protected, respected and free. In other cases that | examine, this idea of imagining
alternate spaces and configurations will feature significantly.

1.5 Conclusion

Retrospectively, it seems obvious that MLK and Gandhi were well intentioned, that they were
the good guys using a legitimate form of law breaking to fight the injustices they perceived in
their respective societies. Yet, as | have pointed out, they were actually discouraged, and their
non-violent civil disobedience campaigns were often met with increased violence from the
authorities. Celikates’ radical democratic approach to civil disobedience has argued that even
those acts that are not intended to incite violence can be perceived as violent by the state. This
perceived violence can quickly turn into excessive force. In contexts where there is a history
of police brutality, such as in the US, this may lead to more violent reactions, especially when
movements do not have clear leaders. Recently, BLM was viewed as becoming too violent,
prompting the Economist to declare, “Black Lives Matter is not a terrorist organization” (A.L.,
2018) in response to a petition that was submitted to the White House to list BLM as a terrorist
organization. Philosophers such as Lebron have taken up the task of developing a philosophical
grounding for the movement, drawing from a rich lineage of radical black American thinkers
and activists. Nonetheless, BLM protestors have met with police brutality, and have been
labelled as violent, and therefore not worth negotiating with.

The historical and contemporary movements | highlighted are not answers; instead,
they raise questions and concerns as to the role of violence and revolutionary aims in
contemporary civil disobedience movements that begin as peaceful local acts and quickly
transform. They also show how perceptions of movements can drastically change in the course
of just a few years. One might ask, is the violence that seems to be a part of these movements
simply another simultaneous process of transformation? Do these movements not alert us to
democratic deficits and to the risks associated with transnational forms of structural violence?

In this chapter, | highlighted two aspects of the Rawlsian criteria that have come to
define civil disobedience: non-violence on the part of the agent, and remedial aims that are
targeted at changing specific laws or policies. These two criteria assume that civil disobedience
is happening in a nearly just, liberal democratic state with well-functioning democratic
institutions. By examining the paradigm cases of civil disobedience, it became clear that they

did not always adhere strictly to the Rawlsian criteria, and they were functioning in contexts
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that are not nearly just or even fully democratic. So instead of imagining civil disobedience as
something that can only take place in a well-functioning state, we should take with us the reality
that civil disobedience has, and continues to be an important form of transnational resistance
and transformation.

| argued that the criterion of non-violence is problematic, especially for those
movements that seek revolutionary changes that can transform societies. | pointed out that after
Gandhi’s initial mass demonstration of civil disobedience in the Salt March of 1930, the British
actually arrested more people and outlawed the Indian Congress in response to subsequent acts.
King was discouraged by US President Kennedy to organize the March for Freedom and Jobs
because the US also viewed King’s civil disobedience as a crisis. What helped to push the
British and US governments to eventually take the protestors seriously, however, was the real
risk of a more violent alternative that made Gandhi and King appear as moderates. This shift
to focusing on the structures of violence instead of on the limits of violence on the part of the
agent is important in light of contemporary movements targeting systemic injustices, but also
in light of the realities that a re-reading of Gandhi and King reveal—they were aiming at
societal transformations, and not only shifts in laws and policies.

With regards to my account of civil disobedience, | concluded that movements can have
revolutionary aims, but they should be clear about where those aims are situated. Furthermore,
instead of the legitimacy of a movement or civil disobedience campaign hinging on whether
they are perceived as non-violent, the focus should be broadened to also asses the violence that
characterises the context that the civil disobedience movement operates in. It is important for
agents who engage in civil disobedience to remain committed to non-violent action. However,
if the movement comes out of a context of structural violence and is met with state sanctioned
violence targeted against it, and then violence escalates, then one should not rush to discard the
movement’s legitimacy. In the next chapter, | would like to explore two more aspects of civil
disobedience that need to be re-interpreted: civility and citizenship. The aim is to work towards
a conception of civil disobedience that considers the experiences and realities of those groups
of people who have traditionally been marginalized from the discourse. Together, chapters One
and Two inform my account of civil disobedience, and at the end of the next chapter, I will

present my full revised account.
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Chapter Two:
The “Civil” as Citizenship and Civility

In this chapter I highlight two other facets of the ‘civil’ in civil disobedience, namely civil as
meaning restricted to citizens (citizenship), and civil as a mode of behaviour that appears non-
threatening to the government, or society (civility). As a first step towards understanding these
two facets, it is useful to focus on how civil disobedience is rooted in conscientiousness.
Second, I build off of Miranda Fricker’s concept of hermeneutical injustice to argue that the
common understanding of the ‘civil” in civil disobedience fails to take account of the
experiences of marginalized groups and therefore limits the potential of civil disobedience by
excluding injustices faced by non-citizens or groups that have traditionally been excluded from
public discourse. Third and fourth, 1 will explore the dimensions of citizenship and civility
respectively. | argue that the experiences of many marginalized groups in society have been
left out of the common understanding of what ‘civil’ is and what it can be. | propose then, that
a rethinking of the “civil’ in civil disobedience should seek hermeneutical justice, for example
by including the experiences of non-citizens. In a context where structures of injustice and
domination are transnational, it is difficult to pinpoint exactly which laws, policies and sources
of authority must be challenged, as well as to pinpoint the boundaries of the injustices created
by institutions such as governments and corporations. For example, the fact that the US has
withdrawn from the Paris Agreement on climate change will not only impact citizens of the
US, it also impacts citizens from other states. This is why it is becoming increasingly important
to challenge the notion that civil disobedience is meant for those who are legally classified as
citizens of a particular state. While in the first chapter, the aim was to expand the understanding
of how violence and revolutionary aims operate in civil disobedience, the focus of this chapter
is to expand notions of how citizenship and civility operate.

In his section on civil disobedience, Rawls (1971) makes a distinction between
conscientious refusal and civil disobedience, arguing that civil disobedience is more public in
nature whereas conscientious refusal is more private. He writes, “Civil disobedience is an
appeal to a commonly shared conception of justice, whereas conscientious refusal may have
other grounds” (Rawls, 1971, 369). To further substantiate the concept of conscientious refusal
he gives the example of Thoreau’s refusal to pay taxes to the US government to protest the
injustice of the US government’s war in Mexico and reliance on slavery, and that of a pacifist

who refuses to take up arms and fight in a war.
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Prior to the Rawlsian distinction between civil disobedience and conscientiousness, as
Rawls himself explains, civil disobedience was thought of precisely as “any noncompliance
with law for conscientious reasons, at least when it is not covert and does not involve the use
of force” (Rawls, 1971, 368). In fact, the paradigm cases of civil disobedience — Gandhi and
King — display such conscientiousness. As Alexander Livingston (2018) has pointed out,
Gandhi draws a civil disobedience lineage from Socrates' disobedience and self-sacrifice to
Thoreau's refusal to pay taxes, to his own for the cause of Indian self-rule. Livingston explains,
“Gandhi enlisted Socrates and Thoreau as partners in his own capacious vision of global
counter-modernity that inverted the imperial imaginary to depict the colonized, rather than the
colonizers, as the true representatives of civilization” (Livingston, 2018, 512). Livingston
argues that instead of being motivated by fidelity to the law, Gandhi is motivated by fidelity to
the principle of truth, or ahimsa (Livingston, 2018, 517). Thus one can see that Gandhi’s civil
disobedience was conscientious. Similarly, as is evidenced by King’s Letter from a
Birmingham Jail, King (1963) also sees his work against injustice in the US as part of a broader

movement and lineage that transcends any particular political context. He wrote:

“Just as the prophets of the eighth century B.C. left their villages and carried their "thus
saith the Lord" far beyond the boundaries of their home towns, and just as the Apostle
Paul left his village of Tarsus and carried the gospel of Jesus Christ to the far corners
of the Greco Roman world, so am | compelled to carry the gospel of freedom beyond
my own home town. Like Paul, I must constantly respond to the Macedonian call for

aid.”

Here, King draws from the persecution of prominent Christians in the Roman Empire. What
one can gather from the civil disobedience lineage of Socrates, Thoreau to Gandhi, or the
Apostle Paul to King, is that the traditional cases of civil disobedience always involved a certain
degree of conscientiousness that was motivated by a myriad of reasons, from spiritual belief to
political belief. According to Rawls, this can put too much pressure on the state to accept any
kind of justification to not comply with the rule of law. Rawls (1971) writes, “It is assumed
that in a reasonably just democratic regime there is a public conception of justice by reference
to which citizens regulate their political affairs and interpret the constitution” (365). To Rawls,
citizens in a nearly just, democratic context, are responsible for regulating their politics, which
also means, themselves. In addition, Rawls places importance on a common or “public

conception of justice”, as opposed to one that might be personal or private. Rawls shifts the
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emphasis that conscientiousness might place on the personal and private to the political as
public. This has the consequence that in turning to civil disobedience, it is vital for the majority
of society and the state to understand the motivations behind a citizen’s noncompliance or
disobedience. Rawls explains, “By acting in this way, one addresses the sense of justice of the
majority of the community and declares that in one’s considered opinion the principles of social
cooperation among free and equal men are not being respected” (Rawls, 1971, 364).

At this point | want to deduce a few points based on Rawls' definition, justification and
role of civil disobedience. One can see that in making a clear distinction between conscientious
refusal and civil disobedience, Rawls attempts to distinguish between personal motivations and
political motivations. One also sees that the agent of civil disobedience is very clearly the
citizen of a nearly just, democratic community that is based on principles of justice and
equality. That being the case, it is the duty of the citizen to regulate their behaviour and
communicate publicly to the majority. Rawls explains that the citizen should “serve fair notice”
of one’s “sincere opinion”, and describes how “acting in this way”, one can effectively
communicate the sense of injustice that one feels. When it comes to both civility and
citizenship, Rawls explicitly intends the citizen, as a member of a defined political community
to act in a nonviolent, communicative and public manner.

| suggest that perhaps what is called conscientious refusal has always been informed by
the spiritual or private convictions of those who engaged in it, and if as Rawls mentions, that
prior to his own delineation, civil disobedience was thought of as a conscientious refusal, then
this is something that can be used in rethinking civil disobedience in general, and the “civil” in
particular. It is within the “civil” as a virtue that both conscientiousness as something motivated
by private or religious convictions, and ‘civil’ as motivated by rational principles are
encompassed and expressed. Thus, what ends up grounding whether the disobedience is ‘civil’
or not lies in how the ‘civil’ is understood and expressed. While King expressed religious
motivations and a transnational message of love and tolerance, his civil disobedience campaign
was also aimed at the US, as a citizen who sought to change or challenge particular laws and
policies, such as the Civil Rights Act of 1964 and the Voting Rights Act of 1965. An important
aspect of what made his disobedience ‘civil” were his motivations, which were bound to his
status as a citizen, and his demeanour. It is because the ‘civil’ encompasses these aspects that
the focus of this chapter is on the ‘civil” in civil disobedience.

What can be taken away from the paradigm cases of Gandhi and King is that they were
not only drawing upon their reading of principles of justice; they also drew upon personal and

religious convictions for their civil disobedience. What this shows is that the driving force
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behind civil disobedience has been and can be a combination of personal and political
convictions. Neither Gandhi nor King were technically included in the citizenry that would
have come up with a common set of principles, but they still had their own interpretations of
what principles of justice are. If one considers the ‘civil’ as encompassing citizenship and
civility, then one can see that for both Gandhi and King, their thoughts on the potential of civil
disobedience were meant to transcend legal citizenship status. At the same time, their acts of
civil disobedience were situated within their respective national contexts, and were meant to
communicate with the governments of their societies.

It was important to make the conscientious roots of civil disobedience explicit because
| will argue that the conceptual distinction that Rawls makes between conscientious refusal and
civil disobedience actually does something important to how civil disobedience is conceived,;
it shifts the burden of communicating disobedience onto the person or the minority group
engaging in civil disobedience. The majority and the state that have defined the “general
rational principles” have to understand and approve of the dissenter’s motivations and tactics.
Perhaps, in a nearly just society as Rawls describes, there would not be such entrenched
minorities; however, given that even in liberal democratic states such as the US, there are, it is
important to take that into account.

The remainder of the chapter will examine how the way in which the notions of civility
and citizenship associated with the “civil” in civil disobedience have come to be understood has
led to a hermeneutical injustice in predominant understandings of what is and what can be
considered civil disobedience. The point here is not to say that Rawls’ distinction between
conscientious refusal and civil disobedience is invalid, or that his notion of ‘civil’ is invalid,;
instead, the point is to say that the interpretation of these terms (civility and citizenship) and
the practices it informs have led to a hermeneutical injustice, and therefore require a rethinking.

2.1 Hermeneutical Injustice and the ‘Civil’ in Civil Disobedience

As Miranda Fricker (2007) demonstrates throughout her book, Epistemic Injustice: Power &
the Ethics of Knowing certain types of injustices, especially systemic injustices, are often not
the product of a single action. I am not saying that the conceptual shift that Rawls makes
between conscientious refusal and civil disobedience is an injustice in itself. Underlying this
shift, however, are certain assumptions regarding citizenship and civility that enable the
exclusion of certain experiences and realities from predominant notions of what civil

disobedience is and what it can be. Fricker’s conception of hermeneutical injustice, which she
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defines as a particular type of epistemic injustice, will help to understand how this happens and
why it is problematic.

According to Fricker (2007), hermeneutical injustice is multi-layered, and can be
understood as “the injustice of having some significant area of one’s social experience obscured
from collective understanding owing to persistent and wide-ranging hermeneutical
marginalization” (154). From the beginning of Fricker's chapter on hermeneutical injustice, she
highlights two examples of hermeneutical injustice that were taken up by the second wave
feminist movement: women's mental health and sexual harassment. Fricker writes, “Feminism
has long been concerned with the way in which relations of power can constrain women’s
ability to understand their own experience” (147). Fricker acknowledges that “certain material
advantages will generate the envisaged epistemological advantage—if you have material
power, then you will tend to have an influence in those practices by which social meanings are
generated” (147). She explains that unequal power relations create conditions in which those
with power will have a more “appropriate understanding of their experiences” while those who
are subjected to that power may lack the material and subsequently the epistemic resources to
draw upon in order to make sense of their experiences.

An important aspect of hermeneutical injustice is its ability to obstruct the subjugated
group's ability to properly name their experiences. Accurately naming an injustice then
becomes a powerful tool in challenging hermeneutical injustice. As Fricker shows with one
example, the term sexual harassment did not even exist until the case of Carmita Wood was
taken up. Carmita Wood endured countless instances of sexual harassment by a male scientist
in the university where she worked. It was with the help of a counsellor, along with feminist
lawyers that Wood was able to build a sexual harassment case. Fricker (2007, 151-154)
explains that at the time, sexual harassment was understood as flirting, and it is probably the
case that the perpetrator would have understood his actions as flirting. This, however, does not
make his actions towards Wood any less unjust. Fricker explains, “for something to be an
injustice, it must be harmful but also wrongful, whether because discriminatory or because
otherwise unfair” (151).

Hermeneutical injustice is often perpetuated by hermeneutical marginalization, which
indicates “subordination and exclusion from some practice that would have value for the
participant” (Fricker, 2007, 154). Subordination and exclusion are “always socially coerced”
(154) so that even if Wood had wanted to make sense of her experiences, she would not have
had the tools necessary. Only with the collective set of experiences could her particular

experience be put into context as a broader social injustice. Fricker explains, “Her
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hermeneutical disadvantage renders her unable to make sense of her ongoing mistreatment, and
this in turn prevents her from protesting it, let alone securing effective measures to stop it”
(152). Hermeneutical marginalization, especially in the case of social injustices, which is my
concern, “entails marginalization of a socio- economic sort, since it entails non-participation
in professions that make for significant hermeneutical participation” (155-156). This is
evidenced by certain groups, such as men, dominating the spheres of academia, journalism and
law, where social meanings are often developed. Fricker writes that the primary harm of
hermeneutical injustice consists in a situated hermeneutical inequality: “the concrete situation
is such that the subject is rendered unable to make communicatively intelligible something
which it is particularly in his or her interests to be able to render intelligible” (162).

Alice Crary (2001, 380) has pointed out that certain feminist arguments that suggest
that all understanding is biased with male language can be problematic because it suggests that
all the language that is used is a ‘male language’ that needs to be rejected. Crary’s concern is
that if all epistemic practices that are considered to have a male bias are rejected, then this logic
can also be extended that to other groups. Crary gives the example of Sojourner Truth’s speech
at a Women’s Rights Convention in 1851, in which she declared, “Ain’t I a woman?” (Crary,
2001, 391), challenging the notion of “woman” that was prevalent among middle- and upper-
class white women, who generally had no idea of the experience of an African American
woman who was a former slave. It was important that the Women’s Movement was able to
learn from the experiences of Sojourner Truth and expand their understanding of what it means
to be a woman. This does not mean they rejected their former understanding of what it means
to be a woman, but rather that they updated or expanded their understanding to include the
experience of African American women. In many ways, that is also the aim of this chapter: not
to reject the concept of “civil® entirely, but to locate the hermeneutical injustice inherent in it
and to expand it by considering experiences that have often been neglected or overlooked.

Just as Sojourner Truth pushed women to reconsider their predominant notions of what
it means to be a woman, the case of Carmita Wood pushed sexual harassment into the realm of
discrimination. Wood testified, and in 1986 the US Supreme Court ruled that sexual harassment
violates Title VII of the Civil Rights Act of 1964. Title VII prohibits employers from
discriminating against employees on the basis of sex, race, colour, national origin, and religion.
Sexual harassment not only becomes a concept in itself, but it was explicitly ruled as a form of
discrimination. In 1989, legal scholar Kimberlé Crenshaw (1989) coined the term
“intersectionality” after realizing that anti-discrimination law was not sufficient in

understanding how various forms of oppression often intersect. For women of colour in
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particular, Crenshaw saw how the legal framework was only able to understand racial
discrimination or sex discrimination. She wrote, “In the context of violence against women,
this elision of difference in identity politics is problematic, fundamentally because the violence
that many women experience is often shaped by other dimensions of their identities, such as
race and class” (Crenshaw, 1991, 1242). Crenshaw’s work in the case of Anita Hill, who
publicly accused then US Supreme Court justice nominee, Clarence Thomas of sexual
harassment in the workplace, was a pivotal moment in furthering legislation against workplace
harassment. In order to gain this intersectional insight, for sexual harassment to be deemed a
form of discrimination, contrary to the Civil Rights Act of 1964, the experiences of African
American women were vital.

In the way that African American women’s experiences became vital to pushing anti-
discrimination legislation forward, one can see an example of how legislation can be made
more hermeneutically just. Hermeneutical justice, however, is not only important in the case
of legislation; as Fricker (2013, 1317) argues, it is also central to the liberal ideal of freedom.
She ties epistemic justice in general to political freedom through the Neo-roman conception of
republicanism, following Philip Pettit (1997) who argues that non-interference alone is not
enough to ensure rights and liberty. Specifically, Pettit argues that there are three condition of
freedom: 1) a potential basis for contestation 2) a channel or voice by which decisions may be
contested and 3) a suitable forum in existence for hearing contestations. For Fricker, following
Pettit, the citizen’s ability to contest is crucial to keeping the state in check, and to ensuring the
citizens’ freedom and rights. In addition to the three conditions for contestation established by
Pettit, Fricker adds a fourth condition: epistemic justice. She explains, “during the debate-like
exchange that constitutes the contestation the citizen (or her representative) must [not] be
subject... to hermeneutical injustice in respect of what she needs to communicate” (1324).
Robin Celikates (2014) has argued that “while neo-republicanism brings into view a form of
unfreedom ignored by liberal thinkers, especially in the variant put forth by Pettit, it fails to
sufficiently take into account a specifically political form of unfreedom,” (37) namely the link
between freedom and democratic participation.

In situating epistemic justice, and therefore hermeneutical justice as a condition for
contestation, Fricker seems to assume that this type of justice can be achieved by citizens
through their democratic institutions, similar to how sexual harassment developed into a legal

violation. This assumption, however, is problematic. Celikates (2014) explains:
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This trust in established institutions and the apparent renunciation of more active forms
of participation and more activist forms of contestation [...] seems to be due to the
assumption that the institutions in question are indeed independent and impartial and
thus willing and able to secure the interests of the citizens even in the face of

representatives who might be prone to neglect or distort them (48).

One could look at the efforts of the women involved in the development of the term sexual
harassment, along with the efforts of feminist legal scholars to pass legislation against sexual
harassment in the workplace as indications that a certain hermeneutical and epistemic justice
has been done. The idea that sexual harassment is experienced by countless women in the
workplace, the realization that sexual harassment in the workplace is a form of discrimination,
in violation with the Civil Rights Act may even be evidence that the US is a nearly just liberal
democratic society with well-functioning institutions. One might even point out that in this
instance, civil disobedience was not even necessary (although strictly speaking this may not be
accurate since the reason these types of legislation could be passed lies partially in the countless
women who engaged in acts of civil disobedience to pass the Voting Rights Act). And yet,
despite these moments of hermeneutical and epistemic justice, despite the legislation, there is
the reality that women from countries all over the world continue to be violated and oppressed.
While Fricker’s conception helps to understand the political implications of epistemic justice
on the ability of citizens to contest, as Celikates points out, sometimes institutions are not
impartial, and thus other forms of political participation, such as civil disobedience are needed.

In recent years, the conversation on sexual harassment has continued with the MeToo
movement. From the US to France to Chile to China, women are communicating and
discovering the commonalities of their experiences of sexual harassment. Social media has
enabled women from all over the world to share their experiences, and in doing so, expose the
extent to which sexual harassment and a structure of patriarchy persists around the world. In
India, for example, the hashtag #MeTooUrbanNaxal began trending after the Indian
government arrested activists, lawyers and professors who are critical of the Modi government.
Traditionally, the Naxals were a peasant uprising that took place in rural Bengal in the early
1970s.2! They were deemed terrorists and the movement was violently suppressed by the
government. Modi has started referring to critics of his government as “Urban Naxals”. This

labelling prompted prominent activists, journalists and writers such as Arundhati Roy, to

11 See Banerjee (1982).
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declare, MeTooUrban Naxals. This use of the MeToo hashtag arguably detracts from the
original intent, which MeToo founder Tarana Burke explains is to help young women of colour
from low income communities to heal after experiencing sexual violence. On its website,

MeToo writes that its goal is to:

Reframe and expand the global conversation around sexual violence to speak to the
needs of a broader spectrum of survivors. Young people, queer, trans, and disabled
folks, Black women and girls, and all communities of colour. We want perpetrators to
be held accountable and we want strategies implemented to sustain long term, systemic

change.*?

At the same time, what the #MeTooUrbanNaxals movement does is bring home the point that
the same patriarchal structure that abuses women, also enables the state to persecute journalists,
activists and academics. This desire to explicitly address intersections and foster a transnational
dialogue, most often through social media, makes the current wave of feminist action a bit
different from previous waves. They are asking for an overhaul in the way societies work, a
“systemic change”, which I interpret as structural change, and they are attempting to locate
structures of patriarchy in their various forms.

To summarize, from Fricker’s conception of hermeneutical injustice it has become clear
how certain forms of knowledge and understanding can remain concealed or repressed due to
hermeneutical marginalization. Taking the example of sexual harassment, Fricker draws on the
case of Carmita Wood to demonstrate how the concept was able to manifest once there was a
collective sharing of knowledge and experiences. This moment of hermeneutical justice was
able to translate into policy that made sexual harassment considered a form of discrimination.
Crenshaw’s work on intersectionality helped to place sexual harassment under the legal
umbrella of discrimination, and shed light on the ways that various axes of oppression based
on gender, race, and class, for example, often intersect. For Fricker, epistemic justice is an
essential condition for the citizen’s ability to contest, which according to the neo-Republican
notion of freedom, is what helps ensure citizens’ freedom. For Fricker and Pettit, this dissent
can be articulated through democratic institutions such as courts. Celikates argues that
democratic participation through legal institutions is not always enough, and that other forms
of democratic participation such as civil disobedience may be necessary because legal

12 https://metoomvmt.org/about/#history. Accessed on 22 April 2019.
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institutions are not always “independent and impartial”. One can view the swearing in of US
Supreme Court nominee Brett Kavanaugh despite accusations and testimony of sexual
harassment as an example where one could question just how “independent and impartial” the
US Congress is. Kavanaugh’s case is similar to that of Justice Clarence Thomas, as an example
in which people who are accused of sexual harassment not only avoid prosecution but also
move forward in their careers. In the first chapter, it was argued that institutions often fail to
prosecute police brutality against African American men, and this is what helped give rise to
the Black Lives Matter movement. Given that democratic institutions cannot always be relied
upon to serve the interests of citizens, it is important to think about how hermeneutical justice
can be achieved not just inside, but also alongside institutional processes, for example through
civil disobedience.

In order to think about how moments of hermeneutical justice can occur through a type
of democratic participation that does not rely entirely on institutions, specifically through civil
disobedience, it is important to locate the ways that hermeneutical injustice functions within
the conception of civil disobedience so that practices and experiences that have often been
overlooked or neglected can be incorporated. In order to do this, the following sections will

focus on two particular aspects of the “civil’ in civil disobedience; citizenship and civility.

2.2 Citizenship
In this section I explore how predominant notions of citizenship feed into the “civil® in civil
disobedience and can create a hermeneutical gap by restricting who and what civil disobedience
is for. Citizenship is empowering because it grants people rights, but can also be limiting
because modern conceptions of citizenship can be exclusionary in that they do not consider the
experiences of people in between states. For Fricker, Pettit and the neo-Republican conception
of freedom, and for Rawls (1993) and his liberal conception of freedom, the citizen is the
central figure in society. When it comes to the ability to contest, it is the citizen who is doing
the contesting, or should at least be able to. While starting with the citizen of a liberal
democratic state makes sense for thinking about contestation, and specifically the ability to
engage in civil disobedience, it is necessary to also take into account the experiences of people
who fall between states; migrants, “illegal” migrants, “unauthorized” migrants, people who
leave the states that they were born in to seek asylum in other states.

Historically, being a citizen has not always meant being a part of a fixed well-defined
political community. As Engin Isin (2002) has argued, the idea of citizenship it is not

exclusively “Western” either. He explains, “In the ninth and eight centuries B.C., the
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establishment of strict boundaries in which a space of citizenship was defined was not always
as definite” (67). While citizenship in the Greek city-states was all about access to the city, the
boundaries of who was considered a citizen of which particular space were not necessarily
clearly defined. Despite the historical reality of blurred boundaries, there is a particular
narrative of citizenship that begins in the city-states of ancient Greece and continues to evolve
during the expansion of the Roman Empire, and then eventually makes its way to Western
Europe. The liberal and republican notions of citizenship, although rooted in particular
contexts, became universalized as citizenship became tied to the modern state. As Isin and
Peter Nyers (2014) write, “Traditionally, in modern state societies, three types of rights (civil,
political and social) and three types of duties (conscription, taxation, and participation) defined
the relationship between the citizen and the state” (2). This particular genealogy of citizenship
forecloses the possibilities of other types of citizenship that may be rooted in different historical
contexts and processes.

Despite these diverse histories, the modern Western concept of citizenship has become
universalized. Iris Marion Young (1989) has pointed out how the universalization of the citizen
required the citizen to be able to transcend its own context and particularities in order to achieve
a common point from which to engage in political decision making, and how this masks the
reality that the call to transcend particularities simply translates to the imposition of the
majority perspectives onto the minority. Young writes, “the idea that citizenship is the same
for all translated in practice to the requirement that all citizens be the same” (Young, 1989,
254). According to Arendt (1958) as well, the emphasis in the modern nation-state context is
on sameness. The question 'what are you,' instead of 'who are you' has become central in
defining the citizen.

While Arendt and Young are weary of how citizenship often becomes conflated with
sameness with the development of the nation-state, the reality remains that many people
continue to have multiple allegiances, and even multiple citizenships. Isin and Nyers (2014)
explain that a “citizen of a polity almost never belongs only to that polity but to several nested,
if not overlapping and conflicting, series of polities ranging from the city, region, the state, and
the international” (2). Isin and Nyers use contemporary examples of the state itself being

implicated in various agreements and supranational entities, such as the EU. Perhaps the fact

13 For example, see Isin and Ustiindag (2008) who describe the case of women in Ottoman Istanbul between the
fifteenth and eighteenth centuries who engaged in civic gift giving in order to cultivate their identities as active

citizens within their cities.
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that many people do have multiple citizenships addresses Young and Arendt’s concerns of
sameness. Either way, it does not necessarily address the way that the Western concept of
modern citizenship tends to become universalized as the only form of citizenship. Thus, a
person may have multiple citizenships, but all of these citizenships are understood as situated
within the same conceptual framework. Thus, two features of modern citizenship where one
can begin to locate hermeneutical injustice is in what Tully (2014, 8) explains as citizenship as
an institution along with a universalized historical narrative of citizenship.

One of the problems with citizenship in its institutional form is that citizenship as a
legal status tends to conceal other possible forms of citizenship. As the institutional form of
citizenship is universalized, it seems as though citizenship always has been, and therefore
always must be, a legal status, regardless of contexts and time frames from which practices of
citizenship have taken place. The concern is that this leaves no space for acts or practices of
citizenship that non-citizens may engage in, thus excluding people without the particular legal
status of citizen.

In addition to being exclusionary, modern forms of citizenship can rest on rather
whimsical political foundations, as has become painfully clear in recent years. Certain
democratic states threaten to take citizenship away from their own people, while granting it to
those who exhibit extraordinary talent and skill.** In the UK, the Windrush generation that has
been living in the UK their entire lives are now facing deportation just because they allegedly
do not have the proper legal documentation, even though many of them migrated while their
country of birth was still part of the United Kingdom (Marsh, 2018). Ayelet Shachar (2011)
has problematized the ways that citizenship is used to exclude, and the inequalities it produces.
She argues that citizenship is increasingly becoming a commodity that can be bought by those
who can afford it, regardless of their allegiance or ties to the country. She argues that birthright
citizenship, either obtained by birth in the land (jus soli) or through descent (jus sanguinis) is
unable to capture the reality of a world defined by migration (Shachar, 2011, 115). Such legal
classifications of citizenship exclude migrants and their descendants, while including people
who may have never lived in the country. For example, recently the United States has been
capturing and detaining young people who came to the US with their parents illegally but have
grown up in the US their entire lives. With Shachar’s proposed stakeholder principle (jus nexi),

these individuals would not so easily be shipped back to their parents’ countries of origin

14 Consider, for example, the case of France granting citizenship to a to Malian immigrant who saved a child by

climbing up a building (“France offers citizenship”, 2018).
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because they have actually spent all of their lives being part of American society (116).
Schachar’s proposal sheds light on the complexities that come with conceiving citizenship
primarily as a legal status, and shows the power that the state can possess to determine
citizenship.

All in all, the debate surrounding citizenship and civil disobedience is a complex one.
James Tully, for example, points out how when minority groups make rights-based claims that
are tied to citizenship, they actually “enhance, rather than... challenge, the spread of modern
citizenship” (Tully, 2014, 17). In other words, the struggles of migrants to cross into places
like the US or Europe may actually help the Western institution of citizenship as exclusively a
legal status to expand. The quest for migrant rights is more often than not, viewed as a desire
to obtain a particular citizenship status, rather than to challenge the inequities of citizenship
statuses. At the same time, the process of “illegally” crossing the border places migrants in a
subordinate position to those who already have citizenship status in that particular society. In
attempting to expand migrant rights, what may actually happen is an expansion of a type of
modern citizenship that has universalising tendencies. In Chapter Three | argue that
unauthorized migration and citizen smuggling in particular, can sometimes be conceptualized
as a form of civil disobedience engaged in by non-citizens. By calling attention to the inequities
between citizenships, this form of civil disobedience lays bare how the universalization of
citizenship continues to be problematic.

While citizenship has had, and continues to have a strong emancipatory dynamic, the
spread of modern citizenship as a universally legal status, is being used as a tool by states to
assess whether an individual or group is worthy enough to be granted the rights that come with
the status. This approach to citizenship eventually feeds into the conception of ‘civil” in civil
disobedience. If you are a migrant, then the state can very easily assess your claims of
contestation as unworthy of being listened to. Furthermore, it can restrict your ability to contest
in the first place. The reality of citizenship has always been complex, and it continues to evolve
as identities transcend boundaries. When you engage in civil disobedience, are you actually
communicating to your fellow citizens? Or are you at the mercy and goodwill of the state no
matter what your status or your demeanour? It is here that the hermeneutical gap in the
conception of citizenship that feeds into the ‘civil’ can be seen. If civil disobedience can only
be engaged in by those who possess the rights that come with the legal status of citizen, then
practices of civil disobedience where those engaging in it act like citizens as they raise concerns

such as respecting human rights and the injustices of the current border regime, will be
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overlooked and neglected. In the next chapter, | will argue that this form of hermeneutical

injustice impacts an increasingly political movement of unauthorized migration.

2.3 Civility

The notion that civil disobedience is something that is engaged in by citizens is not the only
factor that plays into the idea of the “civil” in civil disobedience. In this section I will focus on
the role of civility. First, I will outline civility as both a procedural and substantive virtue, then
I will highlight some criticisms from the postcolonial/ decolonial, critical race and feminist
theories, as they help to highlight the hermeneutical injustice inherent in how civility is
understood in civil disobedience. The ultimate goal is to salvage civility both as a procedural
and substantive virtue while making it more hermeneutically just.

In order to begin to understand civility as a virtue, | follow Cheshire Calhoun (2000)
who writes, “the function of civility...is to communicate basic moral attitudes of respect,
tolerance, and considerateness” (255). Civility, for Calhoun, is a virtue in itself that prepares
the liberal democratic citizen for life in a society defined by plurality. Civility is something that
is communicated (260), and therefore is enacted. Calhoun distinguishes civility from tolerance
by highlighting the communicative nature of civility. Calhoun also acknowledges that norms
of civility are dependent upon the particular social context and can evolve over time. She gives
the example of sexual harassment which | discussed in section 2.1, which was understood as
flirting, and therefore as perfectly civil behaviour. Sticking to the social norms that interpreted
sexual harassment as flirting would cast the woman who protests the act of sexual harassment
as uncivil (266). Civility as a virtue then, is constantly subject to change, and should not be
considered fixed and constant.

Civility is a virtue in the procedural sense because it helps citizens in liberal democratic
contexts to agree on processes to debate other virtues such as justice. Similar to Calhoun,
Robert Boyd (2006) also sees civility as a procedural virtue. He writes, “What is necessary for
civil life is less some fundamental moral consensus about the rightness or wrongness of
abortion, cloning, stem cell research, etc. than a way for different groups to minimize the
conflicts and maximize the co-operation that this project of collective life entails” (870).
Civility in a virtue that enables dialogue and debate among citizens of a polity. Slightly
different from Calhoun and Boyd, Edward Shils (1997) understands civility to be a virtue itself.
He understands civility as both good manners and courtesy, but also ‘‘civility as the virtue of

civil society” (339), which he explains could be expressed by good manners. To not treat others
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in society with good manners is to indicate that the other person is not an equal, thus
emphasizing a certain hierarchical divide.

Whether considering civility, like Calhoun and Boyd, as a means to an end (a
procedural virtue that enables one to engage in critical dialogue about common principles) or,
like Shils, as an end in itself (a mode of behaving that comes out of care and concern for the
society that one is a part of), it is an important part of how the “civil’ in civil disobedience is
conceived. The assumption is that the civilly disobedient will restrain from violence out of
respect and concern for their society, and that out of this restraint and concern can come
dialogue and legal change. Being a citizen then, assumes a certain understanding or
internalization of civility as both a procedural and substantive virtue. In my view, this idea of
civility is not in itself problematic. However, it is important to locate how civility as it is
interpreted in liberal democratic societies can lead to hermeneutical injustice.

The postcolonial perspective provides one critique of how the idea of civility can lead
to hermeneutical injustice. Sharika Thiranagama, Tobias Kelly and Carlos Forment (2018)
point out that, “While liberal theories of civility and their critics have linked civility to the rise
of bourgeois life in Europe and America, such notions of civility are also deeply tied up with
histories of colonialism” (157). In the narrative of how citizenship evolved in ancient Greek
city-states, there is a strong sense that the civilized citizen is distinct from barbarian, and this
feeds into European notions of citizenship and civility as they evolve alongside European
colonial expansion. Postcolonial theorists such as Edward Said (1978) and Homi Bhabha
(1985) have long critiqued the way that Europe narrated this “other” barbarian — that is, the
colonial subject — as the antithesis of European civility and civilization. Bhabha (1985) writes
that “In the colonial discourse, that space of the other is always occupied by an idee fixe: despot,
heathen, barbarian, chaos, violence” (80). The hermeneutical injustice arises, then, by viewing
those who are non-citizens and may come from former colonies as “others.” I will argue for
this particular point of view in more detail in Chapter Three.

From a critical race perspective, Charles Mills (2017) has noted that liberal theorists
such as Rawls simply transplanted notions of freedom and justice from Europe to the US, with
no regard for the particularities of the American context. In doing so, liberal theory, or racial
liberalism, could completely ignore the unequal reality that only free white men were actually
citizens, while women, slaves, and the First Nations were completely ignored. In such a
context, a hermeneutical injustice may arise because the experiences of large segments of the
populations have traditionally been excluded from notions of civility. One early American text

that indicates this direct transplantation is the first American president, George Washington’s
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110 Rules of Civility and Decent Behavior in Company and Conversation from Francis
Hawkins’ 1640 translation of a French Jesuit etiquette manual that was originally published in
1595. While many of the rules refer to the ways that one ought to carry oneself while dining in
the company of others, or the way one ought to dress, some of the other rules include guidelines

for how to behave when in the company of equals and superiors:

39nth In writing or speaking, give to every person his due title according to his degree
and custom of the place; 42nd Let thy ceremonies in Courtesy be proper to the Dignity
of his place with whom thou converses for it is absurd to act the same with a Clown
and a Prince; 52nd In your Apparel be Modest and endeavor to accommodate Nature,
rather than to procure Admiration keep to the Fashion of your equals Such as are Civil
and orderly with respect to Times and Places; and finally, 110nth Labor to keep alive

in your breast that little spark of celestial fire called conscience (Washington, 2010).

These guidelines illustrate that as equal and distinct from traditional aristocracy as the new
America attempted to become, in everyday interactions, Washington, its new leader, was
concerned with one’s “place” in society. For Washington (2010), “it is absurd to act the same
with a Clown and a Prince.” Civility as a code of conduct carried over from Europe, was being
conveyed as a way to know your place in society. Women and people of colour would not have
been the intended audience for such a manual, and at the time, just as in Europe, they were
considered property of free white men. This list is not only a set of guidelines for the new
citizens of America, it is a guideline for the new male Christian citizens of America, whose
conduct may be guided by principles of justice and equality, but were most likely guided by
their faith, or the “celestial fire called conscience” (Washington, 2010).%°

One of the consequences of transplanting European ideas on civility that were
cultivated within the context of colonial expansion and oppression of the colonial “other,” into
the US context is it relegates concepts of civility and any evolution of thinking about civility
to the realm of the white, male colonizer. Decolonial theorists such as Walter Mignolo (2006)
have pointed out that in pre-colonial Aztec cities, notions of citizenship and civility already
existed. These ideas were conveniently wiped out by colonizers who then implanted their own

notions of citizenship and civility. Isin (2012), drawing from such examples writes that

15 The set of guidelines also demonstrates once again how notions of conscientiousness were tightly bound with

spirituality, even in the leader of this new, liberal democratic society.

56



orientalism creates “subjects who are unaware of or unwilling to consider the locus of
enunciation of their own valuations and evaluations and thus wittingly or otherwise assuming
Eurocentrism — i.e. representing other ways of doing politics from a perspective that is always
superior” (567).

The idea of civility has affected not only the colonized and people of colour, but also
women. Linda Zerilli (2014) writes, “throughout American history, disenfranchised minorities
such as women and African Americans have been regularly accused of incivility just by virtue
of daring to show up in public and press their rights claims” (108). Dominant notions of civility
have been used to create and sustain harmful tropes about women that to this day, women find
difficult to challenge. Barbara Tomlinson (2010) has argued that the focus on civility as
politeness, as the appropriate way to behave among equals is used by liberals to distract from
questions of power. She gives the example of how the “trope of the angry feminist” is often
used to discredit the arguments made by feminists in universities as a way that civility is
mobilized by more powerful groups. Re-examining the case that Fricker highlights in her
chapter on hermeneutical injustice—that of Carmita Wood and sexual harassment—might help
explain why a group of free, white male professors in a prestigious US university might not see
anything wrong with one of their colleagues sexually harassing a woman of colour who works
as an assistant at that same department. Codes of civility were for men to follow towards those
who were like them. But what about those who are not? When Wood was trying to make sense
of the harassment she was enduring, she could not quite understand how to because the
predominant codes of civility in her context were not created for the interactions between a
white man and a woman of colour. Women of colour in the American context, never had space
to develop their own conceptions of civility and therefore their experiences have remained
absent from dominant conceptions of civility.

If civility, as both a procedural and substantive virtue requires that the citizen restrict
violent behaviour out of consideration for their fellow citizens, then one might ask what the
parameters of that non-violence should be when faced with the type of governmental violence
that disregards the lives of entire segments of the population.’® Thiranagama, Kelly and

Forment (2018) write, “Civil disobedience, for one, assumes a certain level of mutual

16 Consider, for example, the British reaction to the Bengal Famine of 1943. An estimated three million Indians
died due to Winston Churchill’s negligence. Instead of shipping food to Bengal, Churchill remarked, “T hate the
Indians. They are a beastly people with a beastly religion” and that Indians “breed like rabbits™ so it did not matter
(he also wondered why Gandhi was not dead yet) (Mukerjee, 2010).
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sympathy, or at least the possibility of mutual sympathy. The relationship and tensions between
the potential for a shared sociality and the reproduction of difference are therefore crucial to
the practice of civility” (165). They look to the work of Etienne Balibar for thinking of civility
as the starting point for projects of emancipation and transformation. For my argument, it is
especially useful to consider Balibar’s two forms of civility; top-down and bottom-up. Top
down civility is “the civility of the civilizing mission and conservatism, which either forces
people to be civil in particular ways, or only authorizes particular people to be recognized as
civil”, while bottom-up civility is “aligned around the democratic principle, the means by
which individuals and collectives, mocked and decried as mobs and multitudes, have mobilized
themselves using the institutions of the state and public life, through whatever means they can”.
Thiranagama, Kelly and Forment argue that civil disobedience is more in line with bottom-up
civility because it encourages democratic participation. | would like to argue, however, that the
way that civility is usually understood in civil disobedience is informed more by the top-down
notion of civility because the same ideas that fuelled the distinction between the colonized
(uncivilized) and the colonizer (civilized) would go on to influence notions of liberal civility
that feed into the concept of civil disobedience. While Balibar’s concept of bottom-up civility
is very much in line with what civil disobedience ought to represent, the concept is still stuck
in its top-down heritage. It is important then, to start here, with this understanding of a bottom-
up civility in mind, to construct an idea of what ‘civil’ in civil disobedience ought to mean,

given all of the constraints mentioned above.

2.4 Towards a Hermeneutically Just Civil Disobedience

So far, I outlined a critical assessment of how the “civil” in civil disobedience functions. | began
by arguing that the conceptual distinction that Rawls makes between conscientious refusal and
civil disobedience does not reflect the way that Gandhi or King understood civil disobedience.
For the paradigm figures of civil disobedience, drawing from personal, spiritual convictions
was not necessarily counter to being motivated by principles of justice and equality. In placing
emphasis on a politics based on rational principles, and relegating anything deemed spiritual
or personal to the “private” realm, a certain erasure took place, whereby detaching the politics
of civil disobedience not only from conscientiousness, but also from its heritage in the anti-
colonial struggles. In addition to concealing the complexity of motivations, the conceptual
distinction made it so that the concerns of women would be entirely overlooked. Sexual

harassment, as | pointed out before, did not become a public legal issue until after Carmita
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Wood shared her experiences with feminist lawyers who realized that this type of harassment
could lead to important legal action and eventually policy changes.

The aim here is not to do away with the ‘civil’ in civil disobedience. In fact, in the
current political and social climate across the globe, where so called liberal democratic states
are declaring war on the press and persecuting activists and academics, women and migrants,
keeping the “civil’ in civil disobedience is vital. However, the ‘civil’ as it stands now, needs
critical rethinking, and that is what | am arguing. | propose moving towards a more
hermeneutically just civil disobedience, one that does not rely on static principles, experiences
or concepts to derive its meaning or purpose.

A ‘civil’ that seeks to be hermeneutically just should be rectificatory. It may have to
look back in order to fill hermeneutical gaps that continue to persist. | argued that the anti-
colonial roots of civil disobedience were erased in the Rawlsian conception, and as a result, the
concept of citizenship that feeds into the ‘civil” assumes that a citizen can only be part of a
single, unified political community, or nation-state, and that citizenship itself is primarily a
legal status that is bestowed upon certain individuals by states. This makes it difficult for those
citizens who are part of different communities to present their claims of injustice in any given
political community. Furthermore, it virtually erases the prospect of non-citizens making
political claims in a community where they do not hold the legal status of citizen. More and
more, migrants or “foreign” residents have to perform extraordinary feats, such as climbing up
a building to save a baby, in order to be granted the privilege of being a citizen.!” As Shachar
(2011) has argued, citizenship becomes a commaodity that can be bought and sold. The idea
that citizenship is now some sort of prize bestowed upon those individuals that the state deems
extraordinary places an incredibly heavy burden on those making rights and justice claims.

The process of seeking asylum demonstrates how difficult it can be to make rights-
based claims. In a recent lawsuit filed on behalf of several migrants seeking asylum in the US,
the psychological trauma experienced by asylum seekers is highlighted as one of the reasons
why so many of the individuals seeking asylum were unprepared for their interviews. The
lawsuit, brought up against the Defendant, former US Attorney General Jeff Sessions was filed
by a consortium of legal advocates, including the Muslim Advocates. The lawsuit has been
filed primarily on behalf of several women escaping conditions of extreme violence in

Honduras. In this action, Plaintiffs challenge:

17 See, for example, “France offers citizenship” (2018).
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4. Defendants’ systemic and unlawful policy of continuing to process parents quickly
for removal and to reunify them with their children only “for the purpose of removal”
after they had already received a deportation order. Plaintiffs also challenge
Defendants’ systemic unlawful policy of pushing traumatized parents through credible
fear interviews before they were reunified with their children, when they were not
competent to participate in such interviews, and without any accommodations for the
trauma and other psychological conditions caused by their separation from their
children (case 1:18-cv-01938, 17 August 2018).

It is safe to assume that the trauma and psychological distress faced by minorities seeking
asylum is not something that is considered in what it means to be civil. Reading about the
paradigm figures of civil disobedience, one can forget that that there were certain conditions
that enabled Gandhi and King to effectively communicate the injustices faced by their
communities in a way that their oppressors could, if they wanted to, understand. However, the
reality is that for every Gandhi and King there are millions of others who may not have the
same capabilities and opportunities, or even very clear visions and philosophies. It is actually
very difficult to experience the traumas of violence and injustice and then be expected to
conduct the perfect asylum interview, or to be able to come up with a brand new concept such
as sexual harassment. What is needed is a concept of ‘civil’ that strives to fill the gaps in the
understandings of citizenship and civility by taking the experiences of the trauma faced by
marginalized groups and individuals into account. While it is beyond the scope of this chapter
to go into the exact ways that this can be done in practice, Fricker does mention that in fields
that are instrumental to the development of knowledge, such as academia, journalism and law,
there should be a striving to include people from diverse backgrounds with diverse experiences.
As | will argue in Chapter Four, something like this is already being done informally by
collectives of women who create their own spaces to try to make sense of their experiences and

protect not only their physical and psychological, but also their epistemological integrity.

2.5 Conclusion

The aim of this chapter was to locate the ways that hermeneutical injustice potentially
permeates how the ‘civil® in civil disobedience is understood. | started by explaining how the
conceptual distinction that Rawls makes between conscientious refusal and civil disobedience
puts the burden of communicating disobedience onto the agent engaging in civil disobedience.

The citizen of a nearly just liberal democratic state must be able to communicate the reasons
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for disobedience in a way that the state and the majority of society will understand and judge
as legitimate. In communicating the reasons for disobedience, being civil is crucial. In placing
this demand onto citizens that are often minorities and at the margins of society, the ‘civil’ in
civil disobedience becomes subject to a type of hermeneutical injustice. That is, it allows for
certain forms of knowledge and understanding to remain concealed from the dominant
understanding of what “civil’ is and can be. Drawing from Fricker’s example of Carmita Wood
and the development of the term sexual harassment, | argued that it was only through a
collective process of sharing knowledge and experiences that women were able to properly
name what many of them were experiencing. The added dimension of intersectionality coined
by Crenshaw made it possible to understand that these experiences of different women can
vary based on gender, race, class and other features of identity. From this understanding of how
hermeneutical injustice often works, I then applied it to two connotations of the “civil’ in civil
disobedience; citizenship and civility.

In the section on citizenship | argued that the universalization of citizenship as
predominantly a legal status, and the expansion of this type of modern citizenship, as Tully
refers to it, make it difficult to conceive of the experiences of non-citizens when thinking of
what ‘civil’ can mean. Often migrant protests are not considered civil disobedience because
migrants are technically not legal citizens, and therefore do not belong to the polity of the state
they have migrated to. If one understands citizenship as purely a legal status then this would
be the case; however, in a rethinking of ‘civil’, it is important to make space for the experiences
of non-citizens, or those who live between states, because they can be as impacted by the
policies of a state as its legal citizens. One notable example is anthropogenic climate change.
Climate change is caused by an accumulation of greenhouse gas emissions (IPCC, 2014, 4),
and the US and the EU have been the largest emitters of greenhouse gases since 1850 (Rocha
et al., 2015). The effects of climate change, however, are global. Moreover, the impacts of
climate change are unequally distributed throughout the world, and are particularly severe for
vulnerable and disadvantaged communities (IPCC, 2014, 13). In addition, as | will discuss in
Chapter 4, multinational corporations and international institutions such as the IMF and the
World Bank have an immense impact on the policies that are made in less wealthy states.

In the section on civility | turned to feminist, postcolonial and critical race perspectives
to argue that dominant notions of civility are intertwined with the history of colonialism and
were historically designed to apply to free white men. As such, dominant notions of civility
tend to ignore the asymmetrical power relations between those for whom citizenship and

civility were developed, and those who have always been excluded from the beginning. In
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practice this has meant that actions by anti-colonial struggles or feminist movements that were
perceived as “uncivil” were deemed not worthy of listening to. To make the concept of civil
disobedience more hermeneutically just, it is necessary to account for the experiences of
marginalized groups that have traditionally been excluded from public discourse.

Overall, the goal of the first two chapters has been to problematize four aspects of civil
disobedience that are found not only in the Rawlsian conception, but also in the democratic
conceptions of civil disobedience; non-violence, remedial aims, citizenship and civility. In
Chapter One, | concluded that in my account of civil disobedience, movements can have
revolutionary aims as long as they are clear about where those aims are situated (at the level of
the system of government, the government itself, or the ideals and principles that are the
foundation of the government), and that instead of the legitimacy of a movement hinging on
whether they are perceived as non-violent, one should take into account the violence present in
the context that the movement operates in. In this chapter, | further expanded my account of
civil disobedience by proposing that the ‘civil” in civil disobedience, should be hermeneutically
just. This would mean taking seriously the potential for non-citizens to engage in civil
disobedience, and allowing the notion of what constitutes civility to be reinterpreted over time,
in particular by those members of society that have historically been marginalized and excluded
from the opportunity to give meaning to their own experiences.

In Part 11 of the thesis, | will analyse several cases that may not typically be considered
cases of civil disobedience to take away lessons that can help to further develop my account.
In particular, | examine two different groups that are often marginalized and engage in political
acts that are often not interpreted as ‘civil’; migrants and women. In doing so, | revisit some of
the questions posed in the introduction: how would one understand civil disobedience
differently if one considered the experiences of migrants who in crossing the border illegally,
call attention to the injustice of the border regime? How would one understand civil
disobedience differently if one considered the experiences of women who face injustices from

the state, from patriarchy and neo-colonialism?
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Part II:

Filling the Hermeneutical Gaps:

Unauthorized Migration and Feminist Disobedience
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Chapter Three:

The Case of Unauthorized Migration?®

At the start of this project, in 2015, the news in Europe was fixated on what was referred to as
the “migrant crisis” or “refugee crisis”. Hundreds and thousands of people fleeing war, poverty
and violence in Syria and across other countries in the Middle East and Africa were shown
risking their lives on often poorly constructed boats and rafts to try to cross the Mediterranean
Sea and get to what they hoped would be safety on the other side. Very quickly, claims of the
“crisis” as one where too many migrants were coming to Europe, and thus causing the EU
border regime to collapse, began to seep into mainstream coverage. Photos of the people who
were attempting to cross were almost exclusively made up of men, and they were referred to
as “flows” and “waves” instead of individuals and people. Furthermore, there was always
unease when it came to how to classify the people migrating: Illegal? Unauthorized?
Undocumented? Refugees? Asylum seekers? Economic migrants? Others? Another level of
problematic and confusing rhetoric appeared when smuggling and trafficking were being
conflated, and both were viewed as violent and exploitative. While this type of rhetoric is not
new when it comes to how migrants are described, it became more and more necessary to
actually understand what was going on so as to properly describe and explain the process and

the agents.*®

18 Some sections of this chapter draw on a co-authored book chapter: Basu and Caycedo (2018). The previously
published chapter has three sections. The first one, titled “Radicalizing Civil Disobedience,” was specifically co-
written for the contribution to the edited volume and has not been used in this thesis. The second section, “’lllegal’
Migration as Civil Disobedience?” briefly presents the argument | develop in this chapter of the thesis. The third
section, authored primarily by Bernardo Caycedo, “Disrupting Undemocratic Private-Public Partnerships,” is
based on Caycedo’s doctoral research and is not used in this thesis.

1 Throughout the chapter, | will refer to unauthorized migration as a type of migration that occurs without prior
legal authorization by the destination state. | do not necessarily distinguish between asylum seeker and economic
migrant. | follow IOM (2019) in defining a migrant as someone who “moves to, iS moving or has moved across
an international border or within a State away from his/her habitual place of residence, regardless of (1) the
person’s legal status; (2) whether the movement is voluntary or involuntary; (3) what the causes for the movement
are; or (4) what the length of the stay is.” For a definition of asylum seeker, I refer to one provided by UNESCO
(2017): “Asylum seekers are people who move across borders in search of protection, but who may not fulfil the
strict criteria laid down by the 1951 Convention. Asylum seeker describes someone who has applied for protection
as a refugee and is awaiting the determination of his or her status. Refugee is the term used to describe a person

who has already been granted protection.”
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Placing unauthorized migration in the same frame as civil disobedience is a highly
contested idea, and it is often dismissed by pointing out that migrants are not citizens, and they
are usually breaking the border laws for reasons that cannot be considered conscientious
(economic benefit, safety, or even ensuring their children are born in a more affluent and safe
country). While it is true that migrants unlawfully cross the border for a myriad of reasons, it
is also true that in the past several years many migrants have begun to express political
motivations, in the form of a movement for human rights or even open borders. It would be a
mistake to disregard these calls for justice.

One of the major points of concern surrounding unauthorized migration is that quite
often, migrants are exploited and violated by large and powerful trafficking networks. It is
difficult to speak out in support of an act that can feed into unethical practices such as
trafficking; it is not surprising therefore, if there is a reluctance to consider unauthorized
migration as a potentially justifiable and principled form of protest. In this chapter, I argue that
by exploring the phenomenon of unauthorized migration through the lens of civil disobedience,
it becomes possible to distinguish between principled citizen smuggling, which | will argue is
in line with even the liberal theory of civil disobedience, and trafficking which is not morally
justifiable. In making this distinction, one may interpret unauthorized migration as a
transnational movement that is able to call attention to global injustices rooted in an informal
imperial structuring of the world. While | do agree that stopping trafficking networks is
imperative, there is a danger that it becomes conflated with principled citizen-smuggling, and
thereby perpetuates the injustices of the current border regime.

By arguing that there are principled forms of citizen smuggling, this chapter builds on
the previous chapters by providing an example of transnational civil disobedience that involves
non-citizens. In addition, this chapter builds on the concept of hermeneutical injustice
discussed in Chapter Two and aims to address the hermeneutical gap that arises from the
criminalization of migrants and citizen-smuggling networks. While migrants in Calais
assemble illegally and hold up signs protesting police brutality and the border laws, while they
ask, “Where are our Human Rights?” they are not perceived as political, let alone as engaging
in civil disobedience.?’ Recent work on migrant activism, or the political motivations of
migrants has shown that in many parts of the world, from the borders of the EU, to the US and

Australia migrants, many of whom are unauthorized, are in fact organizing themselves and

2 For reports of migrants protesting, see “Calais Migrants in Human Rights Protest” (2014) and “Calais Crisis:

Migrants Protest outside Eurotunnel” (2015).
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engaging in new practices of citizenship that challenge the often unjust policies and practices
of the current border regime (Nyers and Rygiel, 2012; McNevin, 2009; Nail, 2015a,b;
Mezzadra, 2015). Tamara Caraus (2018) has argued for example, that taking a cosmopolitan
view of migrant activism can help to make sense of the dilemma that | pointed out in Chapter
Two: the fact that migrant requests for legal citizenship actually strengthen the problematic
system of citizenship that restricts people from moving freely. While I will not be taking a
cosmopolitan approach?!, 1 will draw from the work of McNevin and Nail on the migrant
activism of Sans-Papiers in order to demonstrate that there are cases of migrant activism that
are politically motivated and visible.

The chapter will proceed as follows. In the first section, | will argue that crossing into
prohibited spaces has in various contexts, been used as a civil disobedience tactic, and is
therefore not new. Second, | will argue that unauthorized migration potentially challenges
structural violence in the forms of informal imperialism and othering. To make my argument |
will look into two case studies: the Sans-Papiers movement and the citizen-smuggling network
of Breil-sur-Roya, France. These movements help to show that sometimes, political motives
are bound with the motivation to survive and escape violence. Third, | examine if unauthorized
migration meets the criteria to be considered civil disobedience. | will focus in particular on
the act of citizen-smuggling to demonstrate how the current form of transnational unauthorized
migration does in fact meet some of the criteria set forth by Rawls (1971). | situate the example
of the citizen-smuggler within a broader debate between William Smith and Luis Cabrera
(2015) on whether unauthorized migration can or should be considered civil disobedience. The
case of the citizen-smuggler not only addresses the concerns that both Smith and Cabrera
express regarding unauthorized migration as a form of civil disobedience, but it also helps to
shed light on the important distinction between smuggling and trafficking. By bringing to light
this distinction, | aim to challenge the perception that all “illegal” smuggling is “evil”, thus
filling a hermeneutical gap that is often used to perpetuate the stereotype of the migrant as
someone who is either a villain or victim of circumstance. In breaking with this dichotomy, it
becomes possible to better understand political movements that are either led by or in
collaboration with, migrants across various socioeconomic and geographic spectrums. In

addressing the hermeneutical gap, one can think of the ‘civil’ in civil disobedience as beyond

2L In Justice Beyond Borders (2005) Simon Caney explains that cosmopolitanism is based on the principles of
“equal moral worth of all individuals, emphasizing our duties to everyone” (4). The approach implies defending

a non-statist political order and accountable global institutions (20).
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someone with the legal status of citizen, which is becoming increasingly more important as

civil disobedience takes on transnational dimensions.

3.1 Crossing into Prohibited Spaces as a Tactic of Civil Disobedience

From a historical perspective, one of the most effective methods of civil disobedience has been
to cross into prohibited spaces. Examples include Gandhi’s Salt March, as described in the
introduction to this thesis. An interesting aspect of this example is that was not one single act;
Indians managed to stand ground and collect salt for several months. By the end of the year,
60,000 people, including Gandhi, were arrested (Pletcher, 2015). In addition, many people did
not participate in the Salt March due to their political convictions; instead it was the possibility
of the prohibition of the salt tax, among other promises made by Gandhi and the leadership that
initially enticed many of the people who participated (Habib, 1997, 54). Similar tactics were
used during the U.S. Civil Rights Movement, such as the “sit-ins.” In order to oppose the unjust
Jim Crow laws that legitimated “separate but equal” policies in public spaces, Civil Rights
activists would enter and occupy spaces that were deemed “Whites Only”. Much like the Salt
March, the sit-ins did not constitute a single act but were rather a whole chain of acts. In cities
across the country, African Americans would cross into “Whites Only” spaces and sit. They
would get arrested, only to be followed by another set of activists that would then take their
place at the counter. At one point the Greensboro lunchroom was bombarded with 300 activists,
and the lunchroom was then forced to close (“The Sit-In Movement”, 2008-2016).

A more contemporary example is that of the Palestinian Gandhis, who use crossing into
contested space as a tactic of civil disobedience. The Palestinian Gandhis are ordinary citizens
that engage in nonviolent resistance against the Israeli occupation (Stein, 2014). In 2009, when
the Israeli government decided to erect a border fence that would run through 300 acres of
Palestinian land, a local citizen, Ayed Morrar decided to organize people from the village of
Budrus to engage in nonviolent resistance that included crossing over into the land that the
Israeli government was erecting the wall in, and which Israel called a “closed military zone.”
In the 2010 documentary film about the nonviolent resistance movement, Budrus, one can see
the demonstrators, which included Palestinians, Israelis and citizens from other countries such
as South Africa and the US attempting to cross into the “closed military zone” as a tactic of
nonviolent protest (Bacha, 2009).

Together, the examples of the Salt March, the Greensboro Sit-Inn and the recent
Palestinian Gandhis demonstrate that the act of crossing into a space that is off limits can be an

important act of civil disobedience. In each case, the protesters broke the exact law or rule that
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they were protesting: the laws and rules that prohibited them from crossing the boundary.
Perhaps Gandhi, King and the Palestinian Gandhis can be interpreted not only as protesting the
boundary itself, but also as challenging the history and logic that sustained these boundaries.
King, for example, was challenging the structural inequality rooted in racial prejudices
sustained by law. He often drew upon the history of slavery that placed black Americans in the

inferior position that it did. In his Letter from Birmingham Jail he wrote:

We have waited for more than 340 years for our constitutional and God given rights.
The nations of Asia and Africa are moving with jet like speed toward gaining political
independence, but we still creep at horse and buggy pace toward gaining a cup of coffee
at a lunch counter (King, 1986, p. 54).

There is an awareness of both the historical continuities of how slavery helped to produce
conditions of legalized racial segregation, as well as the awareness that the conditions that
appear particular to the US context are actually part of a much larger system of colonial and
racial domination of certain groups of people.

3.2 The Structural Violence Being Challenged by Unauthorized Migration

In Chapter One | argued that contemporary civil disobedience movements seek not only to
address certain laws and policies, but also seek to challenge structures of violence, or systemic
injustices. David Owen (2019) has linked structural injustice with the global migration regime
by arguing that the economic inequality that exists between states is not a natural economic
outcome, but the result of an ongoing process of domination that includes both formal and
informal modes of imperialism. Furthermore, these processes are racialized, and the economic
inequality between states has become reflected in the border regime between those states (3-
4). Owen goes on to propose a global migration governance based on common principles of
justice (8). I agree with Owen’s assessment that the structural injustice of the global migration
regime is racialized and has roots in formal and informal imperialism. In this section | argue
how informal imperialism can be conceptualized as a form of structural violence. Another
component of this type of structural violence is othering. Unauthorized migration potentially
challenges these two forms of structural violence by bringing to light the inequalities that are
produced and reproduced by informal imperialism and othering. I will now discuss the concepts

of informal imperialism and othering in turn.
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Informal Imperialism

| argue that today's globalized world can be characterized as a system of informal imperialism,
that is, a system in which former imperial powers retain their dominant status through informal
mechanisms such as economic, political and cultural influence. As James Tully (2008, 130)
argues, the “languages and the practices” that critics of imperialism assume to be “external to
imperialism (non-imperial) turn out on closer examination to be internal to, or play a role in,
contemporary imperialism”. The ways in which these languages and practices persist through

institutions and policies include:

by means of military threats and military intervention, the imposition of global
markets dominated by the great powers, a dependent local governing class, and a host
of other informal techniques of indirect legal, political, educational and cultural rule,
such as spheres of influence and protectorates, without or after the imposition of
formal colonial rule (Tully, 2008, 132).

In this vein, Tully (2008, 136) also writes that international law is easily “manipulated” to
favour the “invasion and occupation” desired by powerful states such as the U.S.

The roots of informal imperialism can perhaps be traced to neo-colonialism. One of the
earlier post-colonial leaders to recognize the interconnectedness between colonialism and the
state apparatus was Ghana’s first president, Kwame Nkrumah. Nkrumah (1965) argued that in
the place of colonialism as the main instrument of imperialism there now is neo-colonialism.
He wrote, “The essence of neo-colonialism is that the State which is subject to it is, in theory,
independent and has all the outward trappings of international sovereignty. In reality its
economic system and thus its political policy is directed from outside” (ix). He argued
furthermore that the neo-colonial powers do not necessarily take the form of a single state, but
could for example take the form of a consortium of financial interests.

Nkrumah's struggle against neo-colonialism ended abruptly when he was deposed in
1966 by a U.S.-backed coup. The year before, when he released his book, Neocolonialism the
U.S. government had sent him a note of complaint and cancelled 25 million US Dollars of
American “aid” to Ghana (Mwakikagile, 2015). It seems, then, that Nkrumah's analysis of the
postcolonial situation of the 1960s was not so far off. The U.S. as the ultimate neo-colonial
power demonstrated its power through its use of violence and wealth against Nkrumah.

According to Balakrishnan (2006, 767), the dominance of the U.S. in using

international law to justify its invasions and occupations of other countries contributes to the
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sustainment of “imperial international law.” The U.S.’s use of liberal values of freedom and
democracy parallels the way that colonial powers such as the British viewed their empire in
India as “morally and politically justified” (775) due to the view that their knowledge, science,
political organization, moral values and military were superior. This superiority enabled liberal
thinkers to “judge the rest of the world as deficient” (775). The reality is that the legal and
political structures of former colonies were constructed by European powers “to serve their
own interests.” Therefore, the “sovereignty” of former colonies is not real “sovereignty” at all.
When the newly independent colonies tried to reconstruct their constitutions or legal
frameworks, some were stopped by the U.S. Nkrumah’s Ghana is a case in point.?? Therefore,
the idea of sovereign states in a balanced international system is an illusion. The states were

never “independent” in the first place.?®

Othering

The system of informal imperialism is, in my view, built on and perpetuated by forms of
epistemic violence, a concept that was applied to the experience of the colonized by Gayatri
Spivak. Spivak (1988, 24) writes that “the clearest available example of...epistemic violence
is the remotely orchestrated, far-flung and heterogeneous project to constitute the colonial
subject as Other”. In my view, the imperial system can exist precisely by virtue of seeing certain
people as “Other” and it subsequently sustains that view by not giving the “Other” the same
opportunities and access. To illustrate the persistence of this Other subjectivity with colonial
roots, MacDonald (2002) uses the example of the European adventure trekker and the local
porter in the Himalayas in Pakistan and asks why it is that the European trekkers who subscribe
to principles of universal human rights are able to justify their exploitative relationships with
the local porters whose human rights are clearly violated. MacDonald describes the conditions
that the porters must work in: walking up to eight hours a day carrying 25-35kg while wearing
insufficient clothing and shoes, surviving off of bread during the treks, sleeping “often on bare

ice, and usually have nothing more than a blanket and the bodies of their fellow porters for

22 Other examples of the US CIA being directly involved in the overthrowing of democratically elected
governments in other countries include: Guatemala (1954), Congo (1960), Brazil (1964) and Chile (1973). See
Stuster (2013). For more information on the joint US and Belgian intervention in Congo, see Kaplan (1967). For
more information on US intervention in Chile, see Kornbluh (2017).

23 One example of how powerful states and institutions influence policies in other countries is given by Connelly
(2006), who argues that fears in settler colonial states such as the US and Australia of migrant workers from China

and India fed into UN policies of population control in Asian countries.

71



warmth” (MacDonald, 2002, 74-75). Often porters do not get paid their full wages and work
even with chronic disabilities and injuries because it is the only source of income for their
families. MacDonald argues that the porter has historically been seen as “Other”, as “primitive”
and non-modern since British colonization of the area. As a result, from the perspective of the
European trekker, the principles of human rights may not apply to the porter.

The example of the Himalayan porter links back to the discussion on civility in Chapter
Two. MacDonald writes that it is the “historical production of a knowledge of others as
different that becomes manifest as a form of epistemic violence” (MacDonald, 2002, 82). The
justification that was used by colonizers in the past was one of “civilizing” the “uncivilized.”
The knowledge of ancient, advanced civilizations such as those in the Americas, Asia and
Africa as “uncivilized” is a colonial production. It is because these people were “uncivilized”
that Europeans found it logical to view them as sub-human, or even to place them in racial
hierarchies as the Spanish did with their encomienda system in the Americas.?*

The concept of the “Other” is also a central feature of Iris Marion Young’s (1990)
description of cultural imperialism, and this is another way of understanding epistemic
violence. For Young, cultural imperialism “means to experience how the dominant meanings
of a society render the particular perspective of one’s own group invisible at the same time as
they stereotype one’s group and mark it out as the “Other”” (59). The dominant culture is
universalized and normalized, and the “Other” is “stamped with an essence.” The Himalayan
porter is stamped with the “essence” of being naturally suited for carrying heavy loads in
inhumane conditions. These naturalizing tendencies overlook that this is the result of a socio-
historical process, as Young argues. Therefore, it is not natural that non-Western economies
should cater to the demands of Western economies. It is not natural that a financial consortium
of institutions, states and corporations should dictate the terms of the politics and economics
of subaltern states. This relationship is a legacy of the colonial economic and political
construct. As Young (2006, 107) writes, “ongoing economic processes of production,
investment, and trade connect people in diverse regions of the world, and these relationships
are often unequal in power and material resources.”

As an example of how epistemic violence works to sustain a global imperialist
structure, Young describes the case of a sweatshop. One of the ways that informal imperialism
works is to pressure countries to open up their economies to foreign investment. This has given

rise to the creation of sweatshops in countries with extremely low wages, and these sweatshops

24 For more on the encomienda system, see for example Whitehead (2011) or Sherman (1979).
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often have inhumane working conditions. The factory workers are not permitted a normal
number of bathroom breaks, nor do they have the right to assemble to ask for better working
conditions. These fundamental rights are sacrificed for greater profit for the corporation, which
is usually based in the United States or Europe. Young (2006, 109) explains how the structure
is interconnected; the corporation provides jobs for workers in a poor country, and the poor
country is unable to enforce rights for workers because they have been pushed by international
institutions to cut back on government interference in social welfare. Young workers migrate
to cities seeking jobs and live in shantytowns because the country and city do not have the
infrastructure to support such a rapidly expanding population. The workers, who are mostly
women, cannot afford to hire someone to look after their children, and the children are often
asked to help with the paid work. Young (2006) writes, “if many workers endure these
violations without complaint because they desperately need those earnings, this is a measure
of the coercive pressures of their circumstances rather than of their consent” (109). In this
example, the women who work for these sweatshops are also given an “essence”. According
to the dominant culture, these women are suited for this job, for these conditions. This
“essence” is @ manifestation of epistemic violence.

Another example where this form of othering intersects with the informal imperial
structure is in the case of microcredit. In her ethnographic study of a World Bank microcredit
project in rural Honduras, ‘Regional Development in the Copa’n Valley’ Project (RDCP), Lucy
Ferguson (2010) describes how the World Bank, the Honduran National Government and the
Local Government work together to try and incorporate local indigenous women, who are
deemed ‘vulnerable’ (10) into the tourism industry. The World Bank decided that the women
should create artisanal jewellery and sell it to tourists. Instead of collaborating with the local
women on what they would like to sell and create, or even asking the women if they would like
to be a part of the project, the World Bank officials tell the women exactly how to create certain
necklaces that they know Western tourists will want to buy. Ferguson (2010, 15) describes the
conflict between the World Bank Handicrafts consultant and the women when she writes that
the women would stop going to the World Bank meetings, saying that “they’re too controlled—
we want to do our own thing and sell in our own way.” The women, the supposed beneficiaries
of the project are not seen as artists who create art. They are not even asked how they would
like to be seen or understood. They are drawn into a system in order to fit a certain role that is
pre-determined for them. Ferguson writes, “The strict ‘menu’ of criteria set up by the World

Bank limited the space for creativity, and led many indigenous women to feel they were being
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controlled and manipulated by the RDCP” (19). When the World Bank surveyors came to
check on the progress of the project, none of the local women had opened their shops.

The paternalistic view taken by institutions such as the World Bank is reminiscent of
the paternalistic logic of imperialism, and thus this global development system enables the
continuation of the subjectivity of the vulnerable indigenous woman in need of help, wanting
so badly to be a part of the global capitalist system.?® This assumption that all people, all women
want to be part of the global capitalist system, the assumption that capitalism will solve the
problem of poverty, is embedded within the dominant culture.

Together, informal imperialism and the practice of othering shape the structural
violence that prompts people to migrate. Nicholas De Genova (2010) has described this
informal imperialist order as a “post-colonial cancer” that enables the “recolonization” of
migrants and has caused “the people, as migrants — mobilized and in motion — [to] wear the
stigmata of the Third World’s bad news on their faces, and all over their bodies — in their flesh,
their hair, their teeth, their clothing, their food” (416). The “stigmata of the Third World” is a
confrontation to the liberal democratic affluent states of the West. According to Luis Cabrera
(2011, 1), unauthorized migration highlights the “tensions between the structural features of
the current global system and the universal rights—especially economic and social rights—
that the majority of its nation states have affirmed.” An added dimension to the structural
violence is the disastrous impact of climate change, especially in many countries that already
face economic and infrastructural challenges,?® even though the US and the EU have
historically contributed most to global climate change (Rocha et al., 2015). Furthermore,
climate change interacts with the way that the World Bank pushes countries to develop a
tourism industry. Developing resorts, for example, means clearing away land, and straining
precious resources such as water. Cole and Ferguson (2015, 514) note that “the per capita use
of water by tourists far exceeds that of locals.” At the same time, countries like Honduras are
already plagued by droughts. As a result, in the case of Honduras, the World Bank, the
Honduran government and multinational corporations, while they may think that they are

% Examples of feminist scholars who demonstrate the effects of global capitalism on women’s agency include
Bergeron (2001), Perrons (2005), Phillips (2009), Beneria (1999), Madhok et al. (2013) and Wilson (2017).

% According to the 2017 Global Climate Index, for example, Honduras and Guatemala are two countries among
those that will be most affected by climate change. The “dry corridor” as it is referred to, extends from Southern

Mexico to Panama. Also see IPCC (2014, p.13) on the unequal distribution of climate change impacts.
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helping to develop the economy of Honduras, are actually contributing to conditions that
impoverish people, who are then forced to migrate.

If one thinks of unauthorized migration as an act of civil disobedience, then it is an act
that could potentially tackle the two forms of structural violence that I have outlined: informal
imperialism and a process of othering that has led to the refusal to allow citizens of less affluent
countries to exercise basic universal rights. Cabrera (2011, 2) goes on to say, “by relentlessly
highlighting the exclusions inherent in the current global system and helping to provoke
dialogue about alternatives, [migrants] are opening possibilities for institutions integration and
transformation.” | will now turn to the case of the Sans-Papiers movement in France, as an
example of a contemporary migrant movement which aims to challenge these forms of

structural violence.

Migrant Protest in Action: The Case of Sans-Papiers

On 18 March 1996, 324 men, women and children from countries in Africa occupied the church
of Saint Ambroise in Paris. The occupation was in response to the Pasqua anti-immigration law
that had been passed that year, and the occupants of the church demanded the regularization of
their status as residents of France. Two years prior, in 1994, a law had been passed that
criminalized sheltering of unauthorized migrants in France, so the group that occupied the
church initially did not receive too much support. As Thomas Nail (2015a, 112) explains,
“Because of their self-organization, clear public support, and the success of their partial
regularization, the Saint Ambroise sans-papiers’ struggle ignited the creation of more than
twenty-five sans-papiers collectives in France.” While the Sans-Papiers movement in France
was not the first of its kind, it was unique in its ability to mobilize support among various
segments of French society.

Not only did the Sans-Papiers movement spread across France, it also helped to spark
the NoBorders movement, which questions the legitimacy of the current immigration and
border policies of countries such as France, but also the EU. In his speech in solidarity with the
Sans-Papiers movement, Etienne Balibar (1996) said that the Sans-Papiers “made facts,
questions and even oppositions linked to the real problems of immigration circulate in public
space, instead of the stereotypes held by dominant information monopolies.” In illegally
occupying the church in order to demand regularization and challenge the injustice of the
French immigration laws, Sans-Papiers helped to spark broader dialogue about the systemic
issues regarding migration policy. They brought to light the perspective of the unauthorized

migrant, whose perspective is often absent from policy discussions about the border, the nation-

75



state, and civil rights. Balibar goes on to explain the greater systemic injustices that the Sans-
Papiers movement revealed. Arguing that the illegal status of unauthorized migrants is a
product of the state, Balibar (1996) writes, “[ The Sans-Papiers] have shown that this production
of illegality... couldn’t happen without constantly violating civil rights.” For Balibar, Sans-
Papiers not only helped to expose injustices, they also shed light on how such injustices can be
resisted and challenged. The Sans-Papiers willingly engaged in dialogue and negotiations, with
one of their strategies being to remind France of its own colonial history, and the intertwined
past, present and futures of the French nationhood with its colonies. As Anne McNevin (2009,
173) writes, “They implicitly question whether the privilege attending national (French)
citizenship can ever be divorced conceptually or materially from the exploitation of the lives,
labour, culture, territory, and identity of the state’s (colonial) others.” In engaging in acts of
civil disobedience, the Sans-Papiers push French citizens to rethink citizenship as collective
action, to rethink the continuities and benefits of their colonial past, and to rethink who gets to

be part of the rethinking.

3.3 The Role of the Citizen-Smuggler
Thus far, | have established first that crossing into prohibited space can be an important tactic
of civil disobedience, and second, that unauthorized migrants are sometimes driven by political
motivations. In this section, | push the argument further by considering whether the act of
unauthorized migration can in itself be considered an act of civil disobedience. By viewing
unauthorized migration through this lens, the aim is to demonstrate the importance of the
distinction between trafficking and principled citizen-smuggling. By making this distinction
clear, unauthorized migrants and citizen-smuggling networks can go from being seen as either
criminals or passive victims to being recognized as political agents who challenge the structural
violence that | described in section 3.2.%7

Recent work tying unauthorized migration with civil disobedience has taken different
perspectives. For example, Benli (2018) has argued that in 2015 when a group of refugees who
were stranded in a train station in Budapest decided to march to the Austrian border without

27 In recent years, countries across Europe have passed laws that criminalize the act of helping migrants to cross
the border illegally. These laws are intended to stop human smugglers, or citizen smugglers who provide food and
shelter to unauthorized migrants, and are hence “criminalizing solidarity.” Opendemocracy has compiled a list
of over 250 people from all walks of life (pastors, football players, farmers, academics and politicians) from 14

countries that have been arrested, charged or investigated for helping migrants (Nabert et al., 2019).
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authorization, this should be considered a type of civil disobedience. The reason being that it
demonstrates the political agency of the refugees. Celikates (2019) has argued that migrant
protests along the border can be understood as a type of civil disobedience that demonstrates
the constituent or transformative force of civil disobedience. McNevin (2009), for example,
argues that migrants who cross the border illegally and then openly protest, such as the Sans-
Papiers, should be considered as civil disobedients. I will be building on Basu and Caycedo’s
(2018) arguments on unauthorized migration as a type of transnational civil disobedience by
addressing the actual act or process of unauthorized border crossing.

One of the difficulties with seeing the act of unauthorized migration itself as civil
disobedience, is that it is a transnational act. Typically, a political action is understood as
something that happens within borders, in dialogue with governments, in the form of marches,
political parties and lobbying. This poses a difficulty for transnational protest movements.
Leslie Green (2006, 17) addresses this difficulty with his concept of “constructive civil
disobedience,” which he writes about in the context of anti-globalization protests. He describes
constructive civil disobedience as driven by a desire for a replacement of “dysfunctional
authorities” with “functioning international authorities.” To some extent, this type of civil
disobedience may be interpreted as revolutionary in that it aims to transform an (international)
system of government (cf. Chapter Two). According to Green (2006, 6), constructive civil
disobedience can be “understood as a response to a failure to conclude a social contact in the
first place.” Constructive civil disobedience seeks to “establish authority afresh” and not just
repair it. | argue that unauthorized migration might also be seen as a type of constructive civil
disobedience, since it calls attention to an unjust informal imperial system that was not a fair
social contract in the first place. After all, the very individuals who were forced to become
citizens of certain countries had no say in the construction of their own borders to begin with.?®

In a critical exchange between William Smith and Luis Cabrera in “The Morality of
Border Crossing” (2015), William Smith points out two additional difficulties that arise when
trying to conceptualize unauthorized migration as civil disobedience. Smith is responding to
the claim made by Cabrera (2010) in his book, The Practice of Global Citizenship that

unauthorized economic migrants act as global citizens engaging in a practice akin to global

28 Here | am referring to the way that colonial powers literally carved borders into Asia and Africa. See Ansari
(2013) and Dalrymple (2015) for examples of the impact of the British carving up of India, and Michalopoulos
and Papaioannou (2016) for an economic analysis of the long term effects of the “Scramble for Africa.” An
overview of British and US policy in the Middle East, see Wagner (2015) and Khalil (2014).
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civil disobedience against unjust entry or residence laws. Smith highlights two main objections
to this claim; unauthorized migrants do not meet (i) the publicity criterion and (ii) the
conscientiousness criterion of the Rawlsian criteria of civil disobedience. According to Rawls
(1971), civil disobedience can be understood as “a public, nonviolent, conscientious yet
political act contrary to the law usually done with the aim of bringing about a change in the
law or policies of the government” (364). Smith argues that following this set of criteria put
forth by Rawls, “Civil disobedience is a public act of protest not merely in the sense that it
must be visible, but also in the sense that it is carried out as a means of communicating
opposition to law” (Smith and Cabrera, 2015, 92). He contends that unauthorized entry “per
se” cannot have this communicative element that is so fundamental to civil disobedience.
Regarding the conscientiousness criterion, Smith writes, “Conscientiousness is reflected in a
willingness to communicate these convictions and to accept the personal consequences of
doing so. If persons keep quiet about their convictions, or do not accept the personal
consequences of standing up for them, this may cast doubt on their seriousness and sincerity”
(92). The main concern here is that migrants are generally clandestine and therefore fail to meet
the publicity criterion. Furthermore, since many migrants evade arrest, they also fail to
demonstrate their conscientiousness, because they do not show a willingness to accept the
punishment for their law breaking. The combination of not appealing to the public and not
having any formal protection by the state leads to greater risks for those migrants who do
engage in the risky endeavour of unauthorized border crossing. Smith explains, “[there is] a
risk that the urgent cause of cultivating greater respect for unauthorized migrants in host
societies might be set back if attempting to liken their illegal entry and residence to civil
disobedience” (93). Smith's point is an important one because much of what counts as justified
civil disobedience is dependent upon how it is perceived by the majority of the society.

To these criticisms, Cabrera responds by explaining that what unauthorized migrants
are doing as global citizens when they engage in border crossing is “highlighting tensions
between the structural features of the current global system and the universal rights — especially
economic and social rights — that the majority of its nation-states have affirmed” (Smith and
Cabrera, 2015, 95). For Cabrera civil disobedience is “understood here as a common element
in civil rights movements, meaning ones aimed primarily at expanding the set of persons
recognized as deserving full citizen entitlements” (96). Going back to the example of the US
Civil Rights Movement, the aim of civil disobedience was in fact to recognize that people,
regardless of skin colour should be entitled to the same rights that the white majority was

entitled to. Cabrera then goes on to respond to the critique of the publicity criterion by agreeing
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with Smith that unauthorized crossing per se is not sufficient to be considered civil
disobedience. Echoing McNevin (2009), and using Sans-Papiers as an example, he writes,
“only those unauthorized migrants who go on to openly protest and press for inclusion in the
host state clearly fit the civil disobedience criteria” (Smith and Cabrera, 2015, 96). With regards
to the conscientiousness critique, Cabrera argues that unauthorized migration brings to
attention the inequalities, “deprivations and gaps in rights protection still faced by so many in
developing countries” (97). He draws from the interviews he has conducted with unauthorized
migrants and migrant activist groups to argue that the economic and human rights motivations
outweigh “whatever moral wrong might be involved in violating entry laws” (98). For Cabrera,
the idea that unauthorized migrants would be better off engaging in a collective, public border
crossing in order to classify as civil disobedience is problematic because it is not as if they
would be better off once arrested since they do not have many legal rights in the country that
they entered into.

It should be noted that the focus of the exchange between Smith and Cabrera is on what
they refer to as economic migrants. One might interpret this as excluding asylum seekers, but
considering the conditions that many migrants are fleeing, calling them exclusively economic
migrants misses out on the other contexts that could also characterize them. The distinction
between economic migrant and asylum seeker remains problematic, but I will not be taking up
that debate in this chapter. Still, in light of the difficulty in distinguishing types of migrants,
one might say that the arguments that apply to the case of economic migrants could also apply
to those seeking asylum but who are subject to ever increasing entry and residence restrictions.

In what follows, | will expand on the debate between Cabrera and Smith by bringing in
the case of the citizen-smuggler. Through the citizen-smuggler, I will shed new light on the
discussion about the criteria of publicity and conscientiousness. The case of the citizen-
smuggler furthermore allows me to address the implicit Rawlsian criterion of citizenship,
which | problematized in Chapter 2. Cabrera (2010) argues that unauthorized migrants act like
global citizens when they engage in the practice of openly participating in political action after
they have crossed the border, while Smith argues that understanding some forms of
unauthorized migration as civil disobedience can actually put migrants in an even more
vulnerable situation since they are not citizens of the states that they migrate into (Cabrera and
Smith, 2015). It seems that the debate is caught between retaining a narrow conception of civil
disobedience and wanting to protect if not enhance the rights of unauthorized migrants.

French olive and poultry farmer Cédric Herrou was put on trial for “aiding illegal

arrivals”, and faced up to five years in prison and a 30,000-euro fine. Herrou’s farm is located
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in Breil-sur-Roya, on the border between Italy and France, and he has been helping migrants,
especially from countries in Africa, make their way north. He would give them shelter and
food, and help to transport them in his truck, undetected to a train station. The New York Times
reported that Herrou “has become the de facto leader of a low-key network of citizen
smugglers, who are countering police efforts in a quasi-clandestine resistance, angered by what
they see as the French government’s inhumane response to the crisis” (Nossiter, 2016). By
August 2016, Herrou reported that he had already helped 200 migrants. He does not profit from
his acts, unlike many smugglers that operate on both sides of the border.

Herrou has not tried to escape arrest and has made many public statements explaining
his motivations. In February 2017, he was given a suspended fine of 3000 euros by a court in
Nice. In August 2017, he was given a four-month suspended prison sentence, and said he had
“no regrets” (“Cedric Herrou convicted”, 2016). He has explained his disapproval with the way
the French government is treating migrants, and with the harsh methods by which the police
raid his farm. He has explained how this is a matter of justice, and he has even made references
to the racist ideology that may be motivating the actions of the French authorities. He
explained, “a whole race, a people, a religion, has been stigmatized by a populist politics that
uses fear of the other to manipulate the masses...French law says that unaccompanied children
must be cared for by the state, but in these cases the law is being flouted--black people
apparently don’t have rights” (Herrou, 2017). It is clear from these statements that Herrou has
motivations that are not just personal, and the fact that he operates within a network of citizen-
smugglers in the region shows that this is not something that he does by himself. French lawyer
Francoise Cotta is also part of the network and proclaimed, “We think we are doing what we
should do, as citizens.” “Down there I am a citizen, and what I do is illegal,” she said. “And I
help them” (Nossiter, 2016). Even the local Mayor, André Ipert said of Herrou, “Yes, of course
he is outside the law. This happens in France” (Nossiter, 2016).

From this case, it is evident that Herrou, along with a network of other citizen-
smugglers openly break the law in order to aid unauthorized migrants across the border into
and out of France. Herrou said, “I've helped people to cross the border, I've housed and cared
for them, because | don't want them to lose their dignity, their physical and moral integrity...
I'll carry on helping people, papers or not, until they put me in prison. Because | care about life
and I respect it” (Herrou, 2017). Herrou said, “I don’t have a global solution... But the state is
not managing this properly. I think it’s my duty. And I don’t think it’s normal that children
have to go through this” (Nossiter, 2016). Herrou is expressing his discontentment with what

he perceives as inadequate and unjust migration policies of the state while linking this process
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to a much larger, global problem of migration and justice. Furthermore, he appeals to the moral
duty that adults have to care for children no matter where they come from. Could Herrou and
the network of citizen-smugglers in Breil-sur-Roya be considered agents engaging in civil
disobedience when they aid unauthorized migrants?

Herrou explained that members of the community have formally lodged complaints
with the government about the way that the police treat and deport young children. He
explained, “300 witnesses have lodged complaints about this practice with the...local authority
and regional government...Mr. Pretre, The Public Prosecutor for Nice, has done nothing. He
refuses to acknowledge this injustice, thereby making himself complicit” (Herrou, 2017). From
this statement it can be gathered that for Herrou and the community he comes from, engaging
in the “illegal” act of helping migrants comes as a type of last resort. In this particular case of
citizen smuggling, the actions appear to be motivated by humanitarian and political purposes.
Thus, one can see how this case of citizen smuggling shares many of the features of
conventional acts of civil disobedience. So, what is the relevance of considering citizen-
smuggling an act of civil disobedience? How is citizen-smuggling different from other types
of smuggling?

In order to answer this question, it is useful to clarify the difference between smuggling
and trafficking, two concepts that are often conflated. While there is no official definition of
citizen-smuggling, 1 will provide a working one for the purpose of clarifying what citizen-
smuggling entails. According to a Briefing by the European Parliamentary Research Service:

Smuggling of migrants: (facilitation of irregular migrants) 'intentionally assisting a
person who is not a national of a MS [member state] to enter, or transit across, the
territory of a MS in breach of the laws of the State concerned on the entry or transit of
aliens' or 'intentionally assisting a person who is not a national of a MS, for financial
gain, to reside within the territory of a MS in breach of the laws of the State concerned

on the residence of aliens (Remac and Malmersjo, 2016, 2).

Human Trafficking: The recruitment, transportation, transfer, harbouring or reception
of persons, including the exchange or transfer of control over those persons, by means
of the threat or use of force or other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position of vulnerability or of the giving or

receiving of payments or benefits to achieve the consent of a person having control

over another person, for the purpose of exploitation (Remac and Malmersjo, 2016, 2).
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The document goes on to distinguish between smuggling and trafficking by listing the key
features of both practices. Whereas human trafficking involves a “lack of consent”, is a breach
of human rights, “may include a cross border element” with the “purpose of exploitation”, often
sexual, labour or removal of organs, smuggling of migrants “includes consent, at least in initial
phase”, “always requires a cross-border element” and “illegal entry into another country”, is
considered a “crime against the state”, and motivated by “financial benefit.” From these
features it can be gathered that people smuggling is quite different from human trafficking
because it requires consent and always involves crossing a border. The two terms are often
conflated, and it is possible that what starts off as a smuggling of migrants can turn into human
trafficking. While human trafficking is clearly a criminal act, people smuggling operates in a
grey area.

While smuggling and trafficking are quite distinct processes, especially state
governments very often conflate them. Javier Hidalgo (2016) describes how one of the EU’s
responses to the many asylum seekers trying to reach their shores was to use military action to
destabilize the smuggling bases in Libya, and cites the Australian Prime Minister as saying,
‘People smugglers are engaged in the world’s most evil trade and they should all rot in jail
because they represent the absolute scum of the earth' (Hidalgo, 2016, 311). It is quite clear
that smuggling is perceived by many liberal democratic states as a danger, as perhaps one of
the root enablers of unauthorized migration, and therefore the most “evil trade.” There is an
awareness among states that unauthorized migration is not a solitary act, that it requires a
network, and that a significant part of this network operates in smuggling on the North African
coast. It is interesting to note that as of yet, citizen-smugglers on the European side of the
border have not been cast as “evil” or “scum of the earth.”

Hidalgo (2016) argues that smuggling refugees in particular can be morally justified,
especially as smuggler are helping refugees to escape “threats to their rights.” Not only can
people smugglers help refugees to escape these threats, their acts can also compel wealthier
states to take on their share of the refugee population. Hidalgo’s account of why people
smuggling can be morally justified focuses on the people smugglers that are not citizens of the
receiving state. For example, his account focuses on the people smugglers in Libya who arrange
for transportation across the Mediterranean. How are these smugglers different from citizen-
smugglers, and would they also be considered part of this process of unauthorized migration

that can be considered civil disobedience?
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People smugglers take part in the process of unauthorized migration, and are thus part
of the network. They do not, however, serve the same function as the citizen-smuggler.
Although I agree with Hidalgo’s (2016) defence of people smuggling in the case of assisting
refugees to access their rights, and the way that he challenges the negative assumptions about
the relationship between the people smuggler and the migrant, I will not elaborate on these
issues here. Instead, | will focus on citizen-smugglers because they represent a very particular
perspective that may help to think further about how some forms of unauthorized migration
may be considered civil disobedience.

Taking the definition of migrant smuggler, along with examples of the activities of
citizen-smugglers such as Cedric Herrou, citizen-smuggling can be thought of as when the
citizen of the state that a migrant is attempting to migrate into assists the migrant by providing
transport across the border, by providing temporary shelter for the migrant and assisting the
migrant to go on their way. The migrant has consented to this type of assistance and the citizen
does not ask for payment from the migrant.?° Furthermore, the citizen-smuggler is willing to
accept the punishment that comes with engaging in this practice, which is considered a “crime
against the state.” The citizen-smuggler publicly declares their motivations for engaging in this
act and brings attention to the injustices faced by the people that the citizen-smuggler has
helped. Using this definition of citizen-smuggling, 1 will argue that it is the process of crossing
the border that can be considered a type of civil disobedience because it is not simply an act of
an individual migrant; instead, it is a transnational process that involves several citizen and
non-citizen actors. If the citizen-smuggler is included as another agent in this movement, then
he objections that come forward in the Carbrera-Smith debate can be addressed, as well as the

criterion of citizenship. I will discuss each in turn.

Publicity

The first objection is regarding the publicity criterion. Traditionally, in both the liberal and
democratic conceptions, civil disobedience is understood as something that happens in public,
on the street (Rawls, 1971; Habermas, 1985). Hannah Arendt (1972) argues that to appear in
public is how an agent becomes political, and the act of appearing is crucial. If a migrant
attempts to cross a border undetected, then this is not civil disobedience because they are not
appearing, which means they are also unwilling to accept the punishment, which is often

regarded as another important criterion of civil disobedience. Since most unauthorized

2% In many cases of people smuggling, however, payment is commonplace.
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migration occurs clandestinely it follows that most unauthorized migration cannot be
understood as civil disobedience. If, however, one takes into account that the unauthorized
migrant is not acting alone, that they are part of a larger network of actors, then while the
individual migrant may be going undetected, the process itself is quite public, and other actors
in the network are actually openly engaging in the “illegal” act. As in the examples that I
mentioned in section 3.1 of Gandhi, King and the Palestinian Gandhis, civil disobedience is
often a process engaged in by groups or networks of people. It does not necessarily have to be
a single act. Arendt notes, “In contrast to the conscientious objector, the civil disobedient is a
member of a group...the greatest fallacy in the present debate seems to me the assumption that
we are dealing with individuals...the fact is that we are dealing with organized minorities, who
stand against assumed, inarticulate, though hardly “silent” majorities” (Arendt, 1972, 98). By
failing to see the civil disobedient as members of groups one might simply see the migrant
alone or citizen-smuggler alone as a mere lawbreaker.

In between his two arrests, Herrou continued smuggling migrants, and the authorities
knew exactly where Herrou lived and operated. Herrou has willingly accepted his punishment
both times. Furthermore, even the mayor of Breil-sur-Roya, while admitting that these acts of
smuggling are illegal, has openly stated that he does not condemn them. Thus, even if the
migrant is clandestine, the citizen-smuggling network itself is in this particular case, quite
public. As for the actions of the migrant, it is important to remember that not all citizens are
equal, even in a liberal democratic context. While Herrou can afford to have lawyers and is
aware of his rights, many migrants, especially children, cannot say the same. The severity of
punishment will be much greater for the undetected migrant if they are caught. They will either
be sent to a detention centre or will be sent back to a country where they clearly feel that they
are in danger. One should ask, therefore, if every agent engaging in civil disobedience must be
willing to accept the same punishment even if it is known that some agents will experience
much harsher consequences than others. Thinking back to Rawls’ conception of civil
disobedience in a nearly just society, there is barely space to consider this as a real possibility
for those engaging in civil disobedience. The assumption is that all those who engage in civil
disobedience are equal citizens and should be held to the same standards. | will address this

point in more detail in the section on citizenship below.

Motivations/ Conscientiousness
The second criterion I want to address is that of motivations: the idea that acts of civil

disobedience have to be motivated by principles of justice; they cannot be motivated by selfish
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reasons. For example, I cannot run a red traffic light just because I am running late and then
claim that I was breaking the traffic law because I find traffic laws unjust. If I did find the
traffic laws unjust then I should clearly state why and make it known. Part of the problem with
this criterion is how one is supposed to make my motivations known. If I am part of an
association against traffic laws and have written and published extensively on my blog, then
perhaps one might say that my motivations for running all red lights is clear. But clearly people
can have political motivations, or a mix of political and personal motivations, even if they
haven't done all that. Of course the case of the traffic light is quite different from the case of
unauthorized migration, but it drives home the problem of accurately ascribing and
communicating intentions, and to whom. Must I write a manifesto and publish it online, should
I stand outside on the street and hold up a sign, do I like a particular status on Facebook? How
exactly am I to communicate my political motivations? As I argued in Chapter Two, placing
the burden of communicating onto the civil disobedient can be problematic in contexts where
certain groups have historically been marginalized. When thinking back to the paradigm cases
of civil disobedience, of King and Gandhi, it is clear that both were leaders of movements who
often spoke in public places or with government officials on behalf of their followers. Not all
movements have such leaders, however, and not all movements are as centralized. Even when
migrants speak with the media or hold up signs declaring their motivations, they are read as
apolitical.

My response to the motivation objection is twofold, as I will elaborate below. On the
one hand, often due to the process of othering it is difficult to understand the motivations of
any single agent of civil disobedience in the first place, and secondly, often it is not the
addressor but the addressee who is unable or unwilling to understand the principled motivations
behind the illegal act, that is, there is a hermeneutical gap. This is not necessarily specific to
the case of unauthorized migration as civil disobedience, but is a more general problem for
cases of civil disobedience. Still, it takes on a particular tone when one factors in the idea that
non-citizens can engage in civil disobedience.

In trying to understand why it is often not so simple to track the motivations and assess
them as legitimate, one may turn to epistemic violence, which in turn facilitates othering. While
Spivak (1988) applies epistemic violence to the case of the colonial subject, | use it to try to
explain why the migrant who expresses their motivations (human rights, freedom of
movement) continues to be villainized as a benefit scrounger or criminal. Giindogdu (2015)
argues that migrants that are held in detention centres and sew their mouths shut are in fact

expressing political acts motivated by “a quest to belong to some kind of organized community
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in which one’s voice can be heard” (Giindogdu, 2015, 206). The fact that the acts of detained
migrants are not being registered as political can be considered a type of hermeneutical
injustice where the potential political motivations of non-citizens, of people between states is
being disregarded. When tracking the motivations of unauthorized migrants then, it is
important to remember that it is not as straightforward as simply asking and receiving the
desired answer. At the end of Chapter Two, | highlighted the challenges of taking part in an
asylum interview after someone has experienced psychological trauma. Often, a major factor
that impedes an understanding of the principled motivations of migrants is not the migrant’s
lack of communication or clandestine behaviour, but the receiving states and citizens’ capacity
to understand it.

If one accepts that the problem with tracking principled motivations lies not necessarily
with the migrant’s method of communicating but often with the receiving state’s ability to
understand, then the citizen-smuggler can act as an important intermediary. The citizen-
smuggler is someone who is in direct contact with both the migrant and the citizens of the
receiving state. Furthermore, even if the migrant does not communicate specific principled
motivations, by aiding the unauthorized migrant, the citizen smuggler is also acknowledging a
certain injustice in the state’s policy towards the migrant. By disregarding the law and choosing
to assist the unauthorized migrant, the citizen smuggler is communicating an injustice that is
perceived on both sides of the border. If the migrant is not heard or understood, then the migrant
and citizen smuggler together are conveying a message that could potentially challenge the
perceived otherness of the migrant. The citizen is saying | also see this injustice and I think it
is wrong. Furthermore, the citizen-smuggler has access to and is able to use the media to convey
this sense of injustice. Not only have many news sources and media outlets covered the trial of

Herrou, Herrou himself has written about his experiences and motivations.

Citizenship

As described in Chapter Two, civil disobedience is typically understood as meant for citizens
to communicate to their state when all other legal measures have failed. If civil disobedience
is something that citizens engage in to communicate to their states, then it does not make sense
to apply it to non-citizens. Migrants are not citizens of the states that they are migrating into
and therefore unauthorized migration cannot be seen as a form of communication between
citizen and state. There are several arguments to be made in response to this objection, however,

and | will focus on two of them here.
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First of all, historically as | have argued in Chapters One and Two, it was not the people
who had full citizenship rights that used civil disobedience; instead in the case of King and
Gandhi it was precisely those sub-citizens who used civil disobedience to claim citizenship
rights. While African Americans in the US had formal citizenship, they were still not granted
equal opportunities in employment and access to work and were subjected to literary tests in
order to register to vote. The Civil Rights Act of 1964 was meant to abolish these barriers and
extend equal citizenship rights to all U.S. Citizens. In the case of the Indian independence,
Indians were British subjects, not really citizens of an Indian democracy. In the case of
unauthorized migration, they are claiming rights that extend beyond that of state-based
citizenship. They are appealing to a more global sense of justice and rights that can be claimed
through citizenship.

Secondly, many of the states that unauthorized migrants migrate from have been carved
by colonial powers (see footnote 26). The citizens within those states historically had no say in
how the borders of their state were constructed. The relative wealth and privilege that many
liberal democratic, wealthy states enjoy came at and continues to come at the cost of many of
the states that the migrants are trying to escape. Recall that the Sans-Papiers movement made
it a point to remind France that the privileges of the French nationality cannot be “divorced”
from its colonial past. The activists of Sans-Papiers, or the countless other migrants who
choose to cross the border undetected may not be de facto citizens of the state, but they are
claiming citizenship rights that transcend the state, and are also transforming the way one can
think about citizenship. Isin (2012, 567) argues, “If it has now become very difficult to imagine
citizenship merely as nationality or membership in their nation-state, this is at least, in part,
because of the anticolonial struggles and the project of reimagining citizenship”. Both Balibar
and Isin have argued that citizenship is more than a formal status assigned by the state; instead,
it should also be seen as a “collective practice” (Balibar, 1996) that groups like Sans-Papiers
remind us of by engaging in acts of civil disobedience.

By looking at unauthorized migration as a process that involves a network of actors,
including citizen-smugglers, as | argued in the section on the publicity criterion, the citizenship
criterion can be addressed in a very direct way. Herrou and others like him are citizens of their
states, and by participating in this network of unauthorized migration they are using civil
disobedience in order to communicate with the state. Hence, even if the criterion of citizenship
can be an objection to the unauthorized migrant as civil disobedient, it cannot serve as an

objection to the broader movement surrounding unauthorized migration.
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With regard to the actual act of border crossing as a form of civil disobedience,
Scheuerman (2018) argues that “placing illegal migration under the rubric of civil disobedience
merely confuses the already complicated issues at hand” (183). In light of the DREAMERS in
the US who openly protest unjust immigration laws although they are technically “illegal”,
Scheuerman says that such a form of open protest can be understood as part of civil
disobedience. When it comes to actually crossing the border, Scheuerman remains hesitant and

says,

“Global migrants do not typically seem interested in communicating to others why they

apparently view national borders as illegitimate. They refuse to comply with entry and
immigration laws for a wide variety of reasons, many of which appear unrelated to

standard justifications for civil disobedience” (Scheuerman, 2018, 183).

In highlighting the case of citizen-smuggling, | have tried to demonstrate how placing
unauthorized migration alongside civil disobedience may actually help clear up certain
misconceptions and conflations, such as conflating people trafficking, which is done with the

intent to harm, from citizen-smuggling, which is done with the intent to help.

3.4 Conclusion

In this chapter, | have argued that the neo-colonial set up of the global economy is one in which
those who are situated in less developed countries, often former colonies, are relegated to
providing resources, labour and experiences such as tourism, for those who are situated in
wealthier parts of the world. The persistence of this type of informal imperialist structure, along
with the persistence of a particular way of thinking about where people belong and why
(othering), continues to obscure the transnational solidarities that are emerging in light of
increasing violence, inequality and environmental degradation that is leading to millions of
displaced people.

By highlighting the case of citizen-smuggling, | argued that by taking cases of solidarity
among migrants and citizen-smugglers, many of Rawls’ criteria are fulfilled. Cabrera and
Smith’s debate on unauthorized migration as a type of civil disobedience focuses on several of
these criteria, and | want to suggest that while this is a good starting point, it is also important
to think beyond these criteria, especially when making sense of transnational solidarities that
challenge injustices that are perpetuated by transnational institutions and corporations that

operate within a neo-colonial scaffolding. In aiming towards a conception of civil disobedience
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that is hermeneutically just, it is important to not only think of the act of illegally crossing a
border, but it is also important to contextualize that act by highlighting the historical and
contemporary processes and structures that have created and sustained conditions of injustice
that make it difficult for many in less developed parts of the world to live. While it is true that
most unauthorized migrants do not refer to themselves as civil disobedients, it is also true that
many of the people migrating are aware of the injustices that they are facing on both sides of
the border, and even at the border.

The case of unauthorized migration demonstrates the transnational nature of the
structures of violence and injustice that people who are fleeing their homes face. To say that
only citizens are affected by the policies of their states is empirically not true. To say that
democratically elected officials are the primary policy makers in all democratic countries is
also not true. In light of these democratic deficits, many people who are not lucky enough to
be born in wealthy places have few other options than to flee. In many ways, this chapter is not
simply about expanding the Rawlsian criteria to include migrants and other non-citizens;
instead, it is about taking the reality of democratic deficits into account.

Principled citizen-smuggling, as | have argued, potentially stands in stark contrast to
trafficking in that it reveals transnational solidarities between citizens on both sides of the
border, and is not exploitative. Perhaps, it could be argued that these particular networks
actually demonstrate a new practice of citizenship that transcends national boundaries. The
countries that many migrants migrate from are plagued by structural violence, for which the
states that they often migrate to are partially responsible. The networks of citizen-smugglers
and migrants appeal to a broader sense of justice, with a respect for human rights and dignity
often at the core. They remind countries that claim to uphold principles of equality, freedom
and justice that they still have a duty to do so.
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Chapter Four:

The Case of Feminist Disobedience

In the previous chapter, | highlighted different examples of how informal imperialism and
othering manifest as forms of structural violence. The examples | gave included microcredit
projects in Honduras led by the World Bank, as well as Young’s example of the sweatshop.
These particular examples demonstrate a gendered dimension to the structural violence of the
neo-colonial setup of the global economy. In this chapter, | will argue that a form of structural
violence that in particular women encounter is a global system of patriarchy. While this form
of structural violence is different from the forms of structural violence discussed in Chapter
Three, it often intersects with those forms. In fact, feminist movements and theories have often
been at the fore when it comes to making visible the ways that patriarchy intertwines with
phenomena such as capitalism, racism and colonialism to keep women oppressed (e.g.,
Crenshaw, 1991; Anzaldua, 1987; Hill-Collins, 2000; Narayan, 1998; Wilson, 2017). In
addressing these injustices, feminist movements highlight the ways in which both formal and
informal structures of patriarchy help to sustain these injustices.

By using a feminist conceptual lens, | am able to make the link between patriarchy and
informal imperialism, while also making sense of practices and movements of women-led
disobedience that can then feed into my conception of transnational civil disobedience. The
feminist philosophical lens is quite broad and diverse. Anne Cudd (1996) argues from the
analytic feminist perspective that certain traditional philosophical notions can be empowering
and liberating for women (20). Feminists like Judith Butler (1999) on the other hand, reject
certain traditional philosophical concepts, as well the universal notion of “woman” and instead
emphasize the importance of how power relations shape individual experience and identity.
Beyond the analytic and post-structural feminist perspectives, there are others, all
foregrounding gendered experiences while revealing certain sexist assumptions that may be
present in philosophy and beyond and proposing alternative ways of addressing these potential
assumptions. In this chapter, 1 do not make a strong distinction between the analytic and post-
structural, or the postcolonial and transnational or global perspectives. Instead, | build on the
knowledge of these perspectives in order to develop my own understanding of feminist civil
disobedience that on the one hand does find philosophical notions such as freedom and equality

important, while simultaneously acknowledging the diversity among women’s experiences as
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individuals. That being said, since the focus of the thesis is on transnational solidarities, 1 will
begin by looking to transnational feminism.

Transnational feminists have argued that feminist theory must incorporate the reality
that multinational corporations, the open market, powerful states, and financial institutions all
shape a broad array of issues such as migration, culture, healthcare, poverty, labour, and
acknowledge the importance of understanding how globalization, particularly economic
globalization, impacts the lives of women in different contexts. For example, Chandra Talpade
Mohanty (2003) emphasizes in her book, Feminism Without Borders: Decolonizing Theory,
Practicing Solidarity, that what she means by “feminism without borders” is that “the most
expansive and inclusive visions of feminism need to be attentive to borders while learning to
transcend them” (2). For Mohanty and other transnational feminists, forging transnational
feminist alliances is crucial, but it does not mean that feminism should be “border-less.”
Instead, it should acknowledge the borders or demarcations running through “nations, races,
classes, sexualities, religions, and disabilities” (2). Inderpal Grewal and Caren Kaplan (1996)
have also emphasized the need to develop these solidarities by understanding “how people in
different locations and circumstances are linked by the spread of and resistance to modern
capitalist social formations even as their experiences of these phenomena are not at all the same
or equal” (5). From this transnational feminist lens, | take away three important ideas for this
chapter: 1) a rejection of the universal figure of the “woman” 2) many of these struggles are
anti-capitalist and 3) feminist solidarities should not be “border-less” but should be able to
transcend borders.

In this chapter, | examine three cases of women-led disobedience that might be
characterized as feminist civil disobedience. This disobedience is against both formal and
informal structures of patriarchy that often fuse with policies of neoliberal capitalism that
transcends national borders. Still, the disobedience that is occurring is for the most part, locally
based. The disobedience is sometimes very public, though sometimes the motivations can be
less visible. The three concrete examples of women-led disobedience that I review are: 1) Pussy
Riot in Russia, 2) Seed and Water Satyagraha in India and 3) The Women Only Umoja Village
in Kenya. These cases are examples of what might be called feminist civil disobedience and
also have the added benefit of representing a wide range of democratic systems, and they have
a unique legacy that distinguishes them from the studied Western democracies. This is a
deliberate choice, because as one thinks about globalization and the impact of transnational
civil disobedience, one should also think about democracy beyond the Western context. By

using the concept of civil disobedience to describe some of these acts, | am intentionally
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deviating from the Rawlsian criteria described in the Introduction. In using the concept, | would
like to challenge the bounds of what counts as feminist political disobedience to bring the
understanding of certain forms of women-led protest further.

In the previous chapter on unauthorized migration and civil disobedience, I highlighted
some of the criticisms that have been levelled towards the project of expanding the label of
civil disobedience to include a practice such as unauthorized border crossing. A typical way of
critiquing this kind of argument is by pointing out that the practice of unauthorized migration
does not match all of the Rawlsian criteria, or by asking how civil disobedience can take place
outside of a single state by non-citizens. | have addressed these criticisms with regards to
unauthorized migration, but these criticisms may also be levelled against the idea of
transnational feminist civil disobedience. Rawlsian civil disobedience assumes that what you
see is what there is. For example, one could ask how public acts of feminist civil disobedience
can address formal channels of patriarchy, and one could refer to the Suffragettes and their
movement to gain universal suffrage.*® As Laura E. Nym Mayhall (2003) has shown through
her analysis of the Suffragette movement in Great Britain, the movement used a myriad of
tactics that included hunger strikes and chaining themselves to railings, to more militant tactics
such as smashing windows and setting off bombs®!. This period of feminist disobedience
helped women gain the right to vote. At the same time, the movement also helped to shape
practices of women’s citizenship. Women’s Movements have a long and impactful history that
is tied not only to enhancing women’s rights, but also to shaping women’s citizenship and
political participation in liberal democratic societies. In this chapter, |1 will explore how varying
methods of feminist disobedience continue to shape women’s political participation in societies
across the globe, while also addressing the more informal manifestations of structures of
patriarchy.

The acts that | classify as civil disobedience here, are born out of clashes that may be
fundamental to the cultural contexts that they occur in. They do not necessarily seek to
overthrow a system of government, but they do target something much more substantive than
laws or policies alone. As | argued in Chapter One, revolutionary aims can be situated at

different levels, thus enabling them to be a part of non-violent civil disobedience. The three

30 See Pankhurst (1911) for an overview of the Suffragettes movement.
31 As Kevin Grant (2011) argues, some of the more militant tactics were actually gathered from Russians who had
engaged in the anti-czarist struggle. This demonstrates a transnational element that was already present in feminist

disobedience.
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movements | will discuss here arguably have revolutionary aims that target a combination of
these levels. | argue that these forms of resistance that could be considered feminist civil
disobedience seek to challenge the socio-cultural norms of patriarchy that underlie the
foundations of many societies around the world today.

In the remainder of this chapter, | will first describe how patriarchy often manifests as
a form of structural violence, even in the most formally equal societies. | then describe the three
particular cases of women-led disobedience, and how while roughly meeting the Rawlsian
criteria, they do also diverge from the criteria. The three cases highlight three different but
important components of what civil disobedience can be. Pussy Riot in many ways exemplifies
the confrontational or provocative aspects of civil disobedience, while Seed/Water Satyagraha
exemplifies the Gandhian principle of non-cooperation. Lastly, the Umoja village serves as a
reminder that civil disobedience can also be a rejection. In the second part of the chapter I will
argue that these cases are examples of resistance against structural violence shaped by
patriarchal logics and traditions. One can interpret these cases as resistance against a system of
patriarchy, not just against a law or policy. These women-led movements occur in contexts
where the channels of formal democracy appear to be functioning, but in practice their outlets
for political resistance are limited. Due to the strong culture of patriarchy, the public part of
their protest can often be understood as not really feminist. It is in the alternative public sphere
of Pussy Riot and the long history of feminist debate in India and Kenya, where the strong
feminist articulations of these movements can be found. The aim is to demonstrate how such
practices, straddling both public and hidden, and communicative in nature, should be

considered to make the conception of civil disobedience more hermeneutically just.

4.1 Patriarchy as Structural Violence

As a first step it is important to conceptualize patriarchy as a form of structural violence, that
is not necessarily rooted in particular laws or policies. Similar to informal imperialism, it
transcends borders and often manifests institutionally but also culturally. It is useful to think
about structural violence in general in the way that Galtung (1969) describes, “Structural
violence is silent, it does not show - it is essentially static. In a static society, personal violence
will be registered, whereas structural violence may be seen as about as natural as the air around

us” (173). While there are concrete policies through which patriarchy manifests, such as the
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recently implemented anti-abortion laws in the US®, it is not always clearly visible or easy to
pinpoint.

Feminists have shown that patriarchy exists even in the most formally equal societies
(e.g., Nusshaum, 1999; Okin, 1987; Pateman and Mills, 2007; Zerilli, 2004). Even in societies
where men and women are granted equal rights under the constitution, patriarchy functions
formally and/or informally to continue to oppress women. Cudd (2002) detailed the backlash
that feminist movements have faced, especially in academia and the field of philosophy in
particular. They argue that the initial entrance of women into the field of philosophy challenged
certain “traditional issues in philosophy” (14) and that now there is a backlash against women
as well as racial minorities who would like to do feminism or race theory (14). Both Cudd
(2002) as well as Kristin J. Anderson (2015) highlight the problematic belief prevalent in the
US that gender equality has already been achieved. Anderson (2015) refers to this belief as
“modern misogyny”, which is a type of misogyny that actually uses words such as
“empowerment” and “choice” in order to portray women as individual consumers who have
purchasing power, and are therefore empowered. Anderson points out that this way of thinking
frames issues such as sexual harassment as an individual issue delinked from issues of
structural inequality. By focusing on the individual, modern misogyny discourages women
from engaging in collective action to address the broader systemic issues surrounding gender
inequality.

The emphasis on misogyny as a reaction to feminist progress is also echoed by Kate
Manne (2017) who describes how in so called ‘post-patriarchal contexts’ such as the US, UK
and Australia, patriarchy primarily presents itself as an “uneven, gendered economy of giving
and taking moral-cum-social goods and services” (107). Manne (2016) writes that “within a
patriarchal order, women are in effect born into an unofficial service industry”, meaning the
primary role of women is to support men as “loving mothers, good wives, cool girlfriends,
loyal secretaries, and so on”. What’s more is that men have come to expect support from
women via these “services”. Manne explains that even in contexts where the role of say mother,
girlfriend, etc. is not so rigid, “gender shapes norms and expectations about authority and
deference”. Since within a patriarchal society, men have come to expect women to service
them, women’s service is meant to appear “amicable” rather than “coerced”. Together,

misogyny and sexism help to sustain patriarchy. Manne (2016) writes:

32 U.N. human rights spokeswoman Ravina Shamdasani has called the recent passing of US abortion laws

“inherently discriminatory” (Mantovani, 2019).
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“Whereas misogyny upholds the social norms of patriarchies by patrolling and policing
them, sexism serves to justify these norms, largely via an ideology of supposedly
natural differences between men and women with respect to their talents, interests,

proclivities, and appetites.”

Thinking about patriarchy as a system that expects those who are in service positions (women)
to serve men with “smiles” will be useful later in the chapter, when I discuss James Scott’s
(1990) distinction between the “public transcript” and the “hidden transcript”. Cudd (2002),
Anderson (2015) and Manne (2017) all examine how misogyny as a backlash to feminism
continues to persist, especially in contexts where women appear to have achieved gender
equality due to increased representation in fields such as politics and academia, and also
because women now have much higher purchasing power than before. Highlighting the way
that the logic behind this backlash works, they also either explicitly argue or imply that
feminists are being discouraged to engage in collective action to further challenge patriarchy.
Shifting from the focus on misogyny to a conception of patriarchy, | would like to turn
to feminist poet, Adrienne Rich. She explains in her book, Of Woman Born: Motherhood as
Experience and Institution (1995), that patriarchy is “a familial-social, ideological, political
system in which men—by force, direct pressure, or through ritual, tradition, law and language,
customs, etiquette, education, and the division of labour, determine what part women shall or
shall not play” (54). In her account of patriarchy, Rich is careful to contrast what are referred
to as matriarchal societies with patriarchal societies. By drawing on the social anthropological
work of Robert Briffault, Rich tries to show how matriarchy is not simply patriarchy reversed.
The societies in which women retained “economic domination and control through property”
were set up this way because women's roles as carrier of children and caretaker garnered respect
and organically required women to have a certain degree of economic power, and power over
their bodies. Matriarchy had a “functional origin” in which women have “organic authority” as
opposed to a patriarchal society in which men establish ways of systematically dominating and
controlling women (59). The important thing to take away here is that patriarchy is not
understood as “organic” or natural. Rich would argue that matriarchy developed out of a need
for women to have control over their lives as primary caretakers of offspring. It is more difficult
to argue convincingly why men would need to have control over women's lives. From Rich's

definition it is clear that patriarchy is a political system, a way of thinking that permeates and
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functions through formal channels like education and law, and through more informal, or
cultural channels like language and ritual.

Going back to the problem of hermeneutical injustice, which | elaborated in Chapter
Two, if patriarchy is able to retain its dominance in fields such as academia, which Cudd (2002)
has shown, as well as in other fields that influence culture, then the task of developing a more
hermeneutically just conception of civil disobedience remains a challenge. If this is the nature
of patriarchy, then challenging a particular law or policy can only address the more formal
channels, but not the full extent of patriarchal culture. Achieving a formalized form of rights,
democracy, or institutions has not been the sole aim of civil disobedience in the past (see, for
example, section 3 of Chapter One on revolutionary aims in civil disobedience), and the
feminist disobedience taking place today is also not concerned only with the formal rights that
women may or may not have in specific countries. It is useful to think about what Scott (1990)
calls the difference between the “public transcript” and the “hidden transcript” that exists in
relationships of subordination. Scott explains that the public transcript consists of dialogue and
actions that can be observed. He writes, “virtually all ordinarily observed relations between
dominant and subordinate represent the encounter of the public transcript of the dominant with
the public transcript of the subordinate” (14). In contrast, the hidden transcript is only visible
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to a “restricted ‘public’”. He explains that “the hidden transcript is specific to a given social
site and to a particular set of actors” (14). Scott gives the example of an American slave, Aggy,
whose daughter is beaten by their master after wrongfully being accused of theft (5). During
the beating, Aggy does not intervene or try to stop her master from beating her daughter. She
remains silent and obedient. Afterwards, she confides her deep anger to Mary Livermore, a
white governess whom she trusts. Aggy would not express her anger to her master, and instead
puts on a show of obedience for him. Her anger, her real feelings are then reserved for those
whom she trusts.

If one only pays attention to the public transcript in which a slave is obedient and
carefully follows the demands of her owner with a smile on her face, one might think “that
subordinate groups endorse the terms of their subordination and are willing, even enthusiastic,
partners in that subordination” (Scott, 1990, 4). This, however would be misleading. Just
because every subordinate subject is not starting a revolution against those subordinating them
does not mean they are pleased to be in subordinate positions. Scott gives the example of how
George Orwell was able to pick up on “anti-European” sentiment among the Burmese, who
were colonized by Great Britain. He explained that while the Burmese did not incite uprisings

on the street, he could sense anti-European sentiment through other acts. For example, anytime
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a European woman would walk through the market, a Burmese man might spit betel juice over
her dress (14). Scott explains that it is in the hidden transcripts that one might find the real
feelings of those who are subordinate. Scott writes, “The practices of domination and
exploitation typically generate the insults and slights to human dignity that in turn foster a
hidden transcript of indignation” (7). The indignation exists, even if it is not in public view. If
one ignores these hidden transcripts of indignation, then Scott argues that understandings of
subordination may rest “on those rare moments of open rebellion” (19).

With regards to the subordination of women, Scott (1990) writes:

“In the case of women, relations of subordination have typically been both more
personal and intimate; joint procreation and family life have meant that imagining an
entirely separate existence for the subordinate group requires a more radical step than
it has for serfs or slaves ... the case of gender highlights the importance of specifying

exactly how separate spheres are” (22).

What Scott indicates is the complexity of understanding how gender subordination works, and
how the public and hidden divide of resistance can be difficult to track. Still, it is especially
important to attempt to track the public and hidden resistance among groups of women that
have historically been kept out of public discourse through gender and race discrimination. If,
as Spivak (1988) points out, the voices of so many rural Indian women are caught between the
white man and the brown man, then how is one to interpret her resistance? It may not always
occur on the streets, and through the cases that | will present in this chapter, | will demonstrate
how resistance to formal and informal patriarchy is happening off and, on the streets, and it is
precisely this combination of public and hidden transcripts that are coming to define new forms
of feminist disobedience. These new forms of disobedience can help to rethink the ‘civil’ in
civil disobedience to make it more hermeneutically just.

Now that I have elaborated how patriarchy can manifest as a form of structural violence
and as form of hermeneutical injustice in particular, 1 will move on to discuss three cases of
feminist disobedience from which one can take away different methods to address this
injustice. By framing the cases as methods to address hermeneutical injustice, | highlight how

these methods of disobedience serve as vehicles for democratic participation.
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4.2 Communicating Disobedience: Confrontation, Non-cooperation, Rejection
In this section | will briefly describe the cases that | have chosen to highlight. Geographically,
they are varied, but they share certain key similarities: they take place in societies that are not
considered nearly just, and their struggle against patriarchy is bound to neo-colonial structures
or the quest for democratization. The reason that these similarities matter is because these
locations, the realities faced by women, and the specific practices that I highlight are not often
considered in theories of civil disobedience, and also because these specific locations are
locations in which patriarchy is actually acknowledged as being a problem. Interestingly,
though, the public disobedience of these movements is often misunderstood: Pussy Riot is seen
as anti-Putin, Seed/Water Satyagraha as purely environmental, and Umoja as more of an
experiment, not a feminist movement. | end this section by arguing that in these movements it
IS not just about expanding the rights that women already have; it is about addressing a much
greater injustice of patriarchy. This injustice is systemic and culturally bound. What this type
of disobedience does then is expand the communicative potential of civil disobedience, as well
as move the potential of civil disobedience to include the realm of cultural practices and beliefs.
Understanding the practices or acts in these cases in terms of Scott's (1990) public and
hidden transcripts is useful when thinking about what types of acts and practices can be
incorporated into a rethinking of civil disobedience. There is the public transcript, which could
be classified as speech and other acts that are visible to the public and to the dominant figure,
and there are hidden transcripts that are not always visible to the public, but that one can try to

resurrect and interpret.

Pussy Riot and Russia

The case of Pussy Riot in Russia is a type of disobedience that | would use the words
confrontational or provocation to describe. This might suggest that Pussy Riot is an exemplary
case of a public transcript without a role for a hidden transcript, but I will argue that Pussy Riot
contains both types of transcripts no matter how confrontational their act of disobedience may
have been. In recent years in Russia, an alternative public sphere has grown on the Internet. In
these alternative public spheres, Russians who may hold critical views of the government, or
of Putin's strong hold on it, can exchange viewpoints and ideas (see, for example,
Chehonadskih, 2012). It is in this alternative public sphere where the members of Pussy Riot
engaged and developed their notoriety. One might say then, that underneath the public acts of
confrontational disobedience lay a hidden transcript that the members of Pussy Riot engaged

in long before the actual act of disobedience that got them arrested.
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In 2012 a group of women, known as the punk band, Pussy Riot, wearing brightly
coloured dresses with brightly coloured masks over their faces staged a performance on the
altar of the Christ the Savior Cathedral in Moscow. They held a “punk prayer” in which they
asked for the Virgin Mary to “chase away Putin.” The women were arrested for “hooliganism
motivated by religious hatred” and spent two years in jail.>® This performance, this act that may
be considered civil disobedience, lasted less than a minute, but the punishment was quite harsh.
Immediately, the Russian government faced international condemnation for the harsh
punishments.® The performance could be seen by anyone anywhere through channels of social
media, which is how a protest against the Russian government and Putin became a global story
about feminist disobedience and freedom. From groups such as Amnesty International to global
pop stars such as Sting and Madonna, there was widespread support for the actions of the group.
In an article later that year, Tom Watson (2012) of Forbes wrote, “Why #PussyRiot Is the
Future of Civil Disobedience (and Not Just in Putin's Russia),” arguing that Pussy Riot was
part of a growing movement of feminist disobedience across the world. He argued that Pussy
Riot was part of a “lineage” that includes the women of Saudi Arabia who disobeyed the
country's driving prohibition by driving themselves, to the women organizers of Tahrir Square
who struggled against the regime and rampant societal sexism. What marks this new wave of
feminist disobedience is its use of the “digital social commons.” Feminist disobedience on
digital platforms enables the feminist movements of today to be transnational and have a global
reach.

One of the important aspects of Pussy Riot's feminist disobedience is precisely its
presence and development in cyberspace. Pussy Riot is part of the post-Soviet alternative pubic
sphere that happens online. Maria Chehonadskih (2012) describes how while in conversation
with Pussy Riot's secret director of performances, she realized that a key part of their
underground activism was “the creation of a tactical media methodology which can borrow
from pop culture and commercial advertisements.” She explains how in this alternative public
sphere, it was important for the feminist activists to convey “attractive pop images.” One
important part of this image is the balaclava. According to Rosi Braidotti (2015), “the masked

faces of Pussy Riot, who are both over exposed celebrities and anonymous militants carrying

33 For an article describing the trial of Pussy Riot, see for example Lipman (2012).
34 More recently, the European Court of Human Rights condemned Russia’s treatment and imprisonment of the
three members of Pussy Riot, following their performance in 2012, and even ordered the Russian government to

pay damages (Tsioulcas, 2018).
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on what must feel at times like a losing battle, sustained under the threat of constant retaliation,
repression and violence. You just put on that mask.” To put on the mask is to become Pussy
Riot, and to take it off is to no longer be Pussy Riot. Still, Braidotti acknowledges that “for all
the talk about virtual reality, ‘soft’ diplomacy and digital networks, the materiality of power
weighs heavily upon embodied and embedded subjects”, and that the women of Pussy Riot
experience their punishment in real life. Braidotti (2015) concludes by arguing that Pussy Riot

makes us aware

that technological mediation, artistic and cultural practice as forms of active social
participation are key elements of contemporary global citizenship, and especially when
they involve civic disobedience. They know that culture is a political arena, as well as
a global vector of trans-national communication, identification and generational
recognition... They express a new trans-national political subjectivity that clashes with
the unitary formations of church, nation and state and in this respect, they are
simultaneously global ‘netizens’ and locally rooted active citizens in a community that

fails to grant them basic human and political rights (251).

Braidotti understands Pussy Riot as a feminist movement that transcends the boundaries of the
nation-state, of Russia. Through their political action, they are able to develop a “transnational
political subjectivity” that not only takes issue with the state, but also with the forces of global
capitalism. Braidotti developed her analyses through conversation with Pussy Riot members
Nadya Tolokonnikova and Masha Alyokhina, along with Judith Butler. For Pussy Riot, the
Western philosophical and Western feminist philosophy in particular has been of great
importance in developing their mission. In a letter exchange between Slavoj Zizek and Nadya
Tolokonnikova (2013) it becomes apparent that global capitalism is a key component of what
Pussy Riot is fighting against. Zizek writes “What is so disturbing about Pussy Riot to the
liberal gaze is that you make visible the hidden continuity between Stalinism and contemporary

global capitalism” (2 January 2013). In subsequent letters, Tolokonnikova goes on to explain:

We are a part of this force that has no final answers or absolute truths, for our mission

is to question (23 February 2013).

In my humble opinion, "developed” countries display an exaggerated loyalty towards

governments that oppress their citizens and violate their rights. The European and US
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governments freely collaborate with Russia as it imposes laws from the middle ages
and throws opposition politicians in jail ... What are the limits of tolerance? And when
does tolerance become collaboration, conformism and complicity? ... the continued
trade in raw materials constitutes a tacit approval of the Russian regime — not through
words, but through money. It betrays the desire to protect the political and economic
status quo and the division of labour that lies at the heart of the world economic system
(13 July, 2013).

This letter exchange with Zizek, along with the discussion with Braidotti could be seen as
another tactic in Pussy Riot's movement; to openly express their political ideas and motivations
with established philosophers who have an arguable global influence. In continuing such a
dialogue, Pussy Riot demonstrates an awareness that their ideas should continue to be freely
circulated even when their bodies are behind bars. In choosing to engage in dialogue with
philosophers who are widely known in the West, Pussy Riot also seems to focus its attention
on having a dialogue not only with Russia, but also with the West, where much of the power
of global capitalism is located.

In her critique of Pussy Riot, Marina Yusupova (2014) explains how despite the
increasing Westernization of Russian elites, the idea of a rebellious, politically disobedient
woman remains confusing for many in Russia. She explains, that “For Russia, Pussy Riot, their
feminist agenda and so-called guerrilla performance style, is a new and shocking phenomenon
that presently fits in well with the Western feminist political movement” (607). Their heavy
reliance on “Global north feminist theories” (607) has actually resulted in Pussy Riot getting
lost in translation. In a literal sense, Yusupova argues that the English name Pussy Riot is not
offensive to Russians because it is not Russian. Had they chosen the Russian translation, “Bunt
Pizdy” (607) then it would have resonated far more with the Russian public. For Yusupova,
the reliance on Western or global north feminist philosophy, along with English naming have
hurt the credibility and potential of Pussy Riot. She writes, “instead of adopting feminism to
the Russian context, they may have strengthened the idea of feminism as a foreign concept,
one that has nothing to do with Russia” (607). For feminism to be truly revolutionary in Russia,
Yusupova argues that a transnational feminism that focuses on local, particular contexts as
opposed to drawing exclusively from the universalizing tendency of Western feminism.

Yusupova and Braidotti approach the political action of Pussy Riot from different
angles, yet they are both concerned with the potential that Pussy Riot could have as a truly

transnational feminist movement. Braidotti seems to suggest that anyone can become Pussy
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Riot by putting on the mask, while Yusupova and Chehonadskih have concerns with what they
perceive as the universalizing tendency that certain feminist movements and theories can have.
Chehonadskih (2012) warns, “Pussy Riot represents the generalized aspect of a resisting mass
of people, an assemblage of the discontented of the entire world... This is a dangerous
simplification, ignoring the inner multiplicity of political qualities and social differences”. The
difference in opinion between Russian feminists and Braidotti and Zizek highlights the
dilemma of how transnational feminist movements are to simultaneously take into account
certain cultural particularities and local experiences and contexts while including potential
allies that can help to address transnational phenomena such as global capitalism. It also
highlights the ongoing hidden transcript online, between Pussy Riot and other feminists and
anti-capitalists. It is a hidden transcript that continues to try and articulate the feminist discourse
underlying the anti-Putin public performance. At the same time, Tolokonnikova’s recent book
(2018) provides a more public transcript by giving ten rules for revolution and civil
disobedience. She sheds light on the motivations behind her ongoing struggle to democratize
Russia. In the book, Rule Nol is, “Be a pirate!” by which she seeks to not be confined by her
nationality, to be able to transcend what are often seen as fixed categories in order to build

alliances. To be a punk she says, is to “undermine, transform” and “exceed expectations”.

Seed and Water Satyagraha and India

The case of Pussy Riot raises more questions than it gives answers, and it shows that even
seemingly public acts of disobedience still have at their foundations a type of hidden dialogue
that often operates alongside the public act. In the case | will describe now, the acts are also
quite public. In fact, it can be quite difficult to find the hidden dialogue here because there is
no clear sign of an alternative public sphere. The Seed and Water Satyagraha in India,
movements that are characterized by their non-cooperation with what VVandana Shiva (2009)
calls the corporate state (on which | will elaborate below), are often seen as environmental
movements, and not feminist movements at all. | would like to argue that the hidden dialogue
of these movements is precisely where one can locate the anti-patriarchal motivations of these
movements. Like Pussy Riot, these movements are both highly critical of the mechanisms of
global neoliberal capitalism, and do not see the link between the environment, neoliberal
capitalism and feminism as belonging exclusively within the borders of the Indian state. In fact,
a large part of the issue is with how much the Indian state encroaches on the territories, lives

and bodies of farmers and tribes that are supposed to have some degree of autonomy over their
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lives. The purpose of this case is to show how within this local movement, one can also pull
out a hidden dialogue that expresses something that challenges a global system of patriarchy.

The Indian democracy serves as an interesting case because unlike the European or
American context, it is not that women and minorities were left out in the first place. It is a
democracy that in part, came out of a type of civil disobedience. During the Indian
Independence movement (which | describe in the Introduction), especially during campaigns
of Gandhian civil disobedience, women were encouraged to step into the public sphere and
openly engage in acts of disobedience. At the same time, certain patriarchal structures were
maintained inside the home. While Gandhi spoke of women's liberation, his actions and attitude
towards actual women in his life and around him was steeped in patriarchy. As David Hardiman
(2003) explains in his book on Gandhi, “Although his encouragement of women to take an
active part in his campaigns of civil resistance helped to give many women in India a new sense
of empowerment, this did not lead, within the nationalist movement, to any ideological
challenge to his patriarchal ways” (95). It was in this context that Indian feminism evolved
alongside the broader Indian Independence movement in an attempt to attain equal rights
granted under the new constitution. While the constitution articulated equality and freedom for
women, it also retained “personal laws,” laws that apply to a certain class or group of people
based on the religion, faith and/ or culture, and which covers issues such as marriage,
guardianship, adoption and succession (see, e.g., Mitra and Fischer, 2002). These laws ensured
that men had full domain over women in their homes.

Arundhati Roy (2014) explains in her book Capitalism: A Ghost Story, how more
radical, anti-capitalist feminist movements developed out of “women's growing impatience
with the violence and patriarchy in their traditional societies as well as among even the
supposedly progressive leaders of left movements” (35). Roy explains that this divide between
the more liberal feminist movement and the more radical anti-capitalist feminist movement
also reflected a “rural-urban divide”, where “most radical, anti-capitalist movements were
located in the countryside, where patriarchy continued to rule the lives of women” (35). Roy
critiques what she calls the “NGO-ization” of Indian feminism in the 1980s for completely
ignoring the facet of feminist thinking and organizing that was concerned with the ways that
capitalism was taking hold in the lives of women in India. What can be pulled out of this is the
idea that in post-colonial India, the link between patriarchy and capitalism was being made
clear. There was a hidden dialogue occurring among feminists in India since before the time of

independence. With the economic developments that occurred, these movements splintered,
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with the more anti-capitalist factions going on to take part in the seed and water Satyagraha of
today.

These movements are not composed only of women, and are not fighting only for
women. Instead, both movements are actually attempting to protect what they understand as
the inextricable link between human life and nature, and their right to live autonomously. The
Seed Satyagraha movement explicitly sees itself as a movement of civil disobedience, in line
with Gandhian Satyagraha. As the leader of the movement, Vandana Shiva explained, “Just as
Gandhiji made salt at Dandi to announce non-cooperation with the unjust British Salt Laws,
the Bija [seed] Satyagraha is an announcement of people's non-cooperation with the unjust
patent laws that make seed saving by farmers a crime” (Hardiman, 2003, 93). As a movement
of civil disobedience, it seeks to challenge a series of intellectual property rights laws that have
been passed to protect and advance the interests of large corporations that produce genetically
modified food items. Some of the laws being challenged include: The Monsanto Patent Law of
the WTO which allows the company to profit from the patenting of genetically modified foods;
The Seed Law that criminalizes the saving and sharing of seeds. The movement proclaims:
“Satyagraha against this corporate rule, civil disobedience of fabricated, unjust laws, being
forced on all citizens, across all cultures, in all societies, has become a moral and survival
imperative” (Hardiman, 2003, 5).

As Shiva (2009) explains in Women and the Gendered Politics of Food, “In place of
women deciding what is grown in fields and served in kitchens, agriculture based on
globalization, genetic engineering, and corporate monopolies on seeds will establish a food
system and worldview in which men controlling global corporations’ control what is grown in
our fields and what we eat” (24-25). One may interpret this act of resistance as a type of civil
disobedience because it is non-violent, public, politically motivated, it seeks to challenge the
Seed Act and other laws that make it illegal to save and share seeds, and it does in many ways
maintain fidelity to the Indian state. At the same time, to fit this movement into the Rawlsian
frame would be to not fully grasp the potential of the movement. While it does not seek to
overthrow the state of India, it does challenge the injustice of the “corporate-state”, the idea
that the Indian state, along with corporations such as Monsanto, and other institutions such as
the World Bank can have so much leverage and influence over the fundamentals of peoples’
lives. This consortium of financial interests sets limits on women’s agency and autonomy, just
as in Ferguson’s (2010) example of the microcredit programs in Honduras, and it demonstrates
how patriarchy intersects with Tully’s (2008) concept of informal imperialism that I described

in Chapter Three. They challenge claims that monoculture is the only way to feed growing
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populations by establishing seed banks and farms where they continue to grow diverse, organic
crop. They are creating new and safe spaces and communicating their politics by engaging in
seed sharing, a new mode of communicating their discontent.

The second movement | want to highlight is the Narmada Bachao Andolan (NBA)
movement, a non-violent movement against the construction of a dam on the Narmada River
(Hardiman, 2003, 224-226). The idea to build the dam began during the Nehru administration
and was supposed to help herald Indian into modernization by providing water and electricity
to people in the area. Most of the funds were given to the Indian government as loans from the
World Bank, while a portion of the funds were given to India by the Japanese government.
Protests against the dam started in 1978 and by 1990, the NBA managed to convince the
Japanese government to withdraw its funding from the project, arguing that the project violated
human and environmental rights. In 1990, three thousand people marched for eight days to the
sight of the dam. When they were stopped by police, they all sat down and refused to move.
As they were being beaten by the police, they put both of their hands forward to indicate their
commitment to non-violence. After this event, Medha Patkar, the leader of the movement, went
on a hunger strike (Hardiman, 2003). By 1993, when the World Bank realized that
environmental and human rights concerns were not being met it appeared to withdraw its funds
on the surface. Still, the project continued, with speculation that the World Bank continued to
allow India to use structural adjustment funds to continue the project (O'Bannon, 1994, 249).
Eventually, Medha Patkar, staged a Jal [water] Satyagraha in which she, along with other
activists and villagers would remain standing in front of their homes as the flood waters would
rise and wash their villages away. Several times, Patkar and other activists would have to be
stopped by the authorities from drowning. The aim of the occupation was to highlight the
displacement of the thousands of homes that have been swept away as a result of the floods
caused by the dams. “The struggle was for decentralization of power, with local people having
the right to decide how their resources should be utilized”

By 2000, Arundhati Roy joined Patkar in the fight against the dam. She explains that
one of the reasons that women are at the heart of movements like NBA is because the women
are aware of “what waits for them in that other life that's been offered to them, where they're
told to integrate into the mainstream” (Roy and Barsamian, 2013). By mainstream, Roy and
Barsamian are referring to the modern society that the Indian government wants the tribes to
integrate into. The Indian government, along with the World Bank, believes that forcing tribal
groups to integrate into modern Indian society will help them to develop. The reality is that

many of the women reject this premise and would like to maintain some degree of autonomy
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over their lives. Although the movement is often understood as an environmental movement,
both Roy (2014) and Kapur (1993) have indicated the complexities that arise specifically for
women involved in this movement. Kapur has critiqued the way that women's experiences,
insights and issues have been completely neglected from the debate both by those who are
responsible for the project (Indian government and World Bank) and by the NBA movement

itself. Kapur (1993) explains,

The construction of the dam has not only aggravated women's situation within tribal
societies, but it has also eroded their cultural patterns. They are finding little space to
exist in the context of the emerging development pattern in India, and are frequently

exploited and further impoverished within that pattern (Kapur, 62).

Women have been permitted to come out of the home and engage in protests against the dam,
which is displacing them and their role in their societies. At the same time, they are subjected
to the patriarchal culture and structures that shape their lives at home. | would argue that in
these movements something similar happens as under Gandhian Satyagraha. Women were
encouraged to join the civil disobedience movements, yet were subjected to ongoing patriarchy
in their homes and societies. In the case of the NBA movement, the women risk losing the
culture and little status that they do have in their societies once their entire environment is
destroyed. Kapur (1993, 63) warns that “the impact of any movement that mobilizes women in
large numbers without addressing their specific needs is flawed since it continues to operate
within the patriarchal discourse which it opposes”. Cole and Ferguson (2015) point out that
women have historically been at the centre of water management for their households and
communities, and thus “women are the driving force for change coalescing around the unequal
power relations between multinational enterprises and communities over water allocation”
(522).

What is being made clear in contexts all over the world is that women are leading the
battle for water security and management. In many ways, just as the structures of oppression
are transnational, so too is the women-led fight for water justice. From both of these movements
two things can be observed: 1) That the movements rely heavily on women participating and
acknowledge the detriment that these policies have on the lives of women and 2) Both
movements use the term Satyagraha to describe their non-cooperation. In engaging in acts of
non-cooperation (“illegally” saving and sharing seeds and refusing to move from the locations

where houses are being flooded), the movements are in a way redefining what Satyagraha can
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mean for women-led movements in an India that is strongly committed to implementing
neoliberal policies. These movements, by appropriating Gandhian Satyagraha are having a
hidden dialogue about what feminist civil disobedience can be. The appropriation of Gandhian
Satyagraha by women-led movements in India can serve to detach the importance of Gandhi
himself from Satyagraha or civil disobedience. This detachment is important because Gandhi
himself was a very problematic figure when it came to acknowledging the freedom, equality

and rights of women and other marginalized groups.

Umoja Village and Kenya
The final case of women-led disobedience is in the Umoja Village in Kenya. This is a
movement defined by rejection. Instead of protesting on the streets of Nairobi, or deliberately
provoking a reaction from authorities, the founders of the Umoja Village decided to establish
an alternative community in which men are banned. Similar to a commonly unacknowledged
part of Gandhian Satyagraha, the women see the very act of self-subsistence as part of their
resistance. Instead of being motivated by power or fear alone, the women are motivated by a
sense of justice, security and hope for a better future for women in the area. This example is
perhaps the least likely to look like civil disobedience; however, it does shed light on the
importance of rejection and subsequently the creation of an alternative space or infrastructure.
Like India, Kenya was a British colony. The British implemented several policies that
impacted the lives of women in particular, and the roles that they would come to have in
Kenyan society. Similar to British policy in India, the Crowns Lands Act of 1902 had a large
impact on the role of women in the largely agrarian parts of the country, where women were
farmers of the land. As Cora Ann Presley (1988) explains in The Mau Mau Rebellion, Kikuyu
Women, and Social Change, the Crown Lands Act resulted in a “loss of land” that “produced
scarcity”. As a result, “women as well as men were affected by overpopulation and land
pressures which the introduction of the settler economy and state had induced” (506). It is
around this time that women begin to protest colonial laws and policies. Women organized
labour strikes over working conditions in coffee estates, among other forms of protest and non-
compliance. From the 1920's and 30s, Kenyan women organized themselves as nationalists and
“recruited thousands of other women to the nationalists' cause” (507). While organizations such
as the Kikuyu Central Association and Kenyan African Union recognized these movements,
the British “did not ... treat women's resistance as an integral part of the rising tide of protest
dating to the 1920s” (506).
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As the Mau Mau uprising began to impact colonial administration, the British began to
develop strategies that would cut off women's support of the Mau Mau. As Presley writes, the
British had to “woo the women's loyalty” in order to win the war (506). The women who
supported the Mau Mau efforts were often painted by the British as victims or prostitutes that
served the Mau Mau in an attempt to de-politicize the motives and actions of the women. In
reality, as Presley describes, women were the ones who would “supply information, smuggle
arms, food, clothing and medicine to the guerrilla army, and to maintain the lines of transit for
recruits traveling from the urban and rural sectors of the Central Provinces to join the military
forces” (504). It can be seen here that the fight for emancipation began long before the fight
for independence, but it was during the Mau Mau rebellion that women's involvement in the
political sphere was seen as a threat to British colonial rule and order. Still, instead of
acknowledging the political motivations of the women involved in the Mau Mau, the British
chose to explain their actions by attacking the character of the women and aggressively
campaigned through social policies to “woo the women” away from the fight for independence.

According to Audrey Wipper (1971), the Kenyan National African Union “rejected the
colonial pattern of subordination and domination, of social classes, and of traditional male-
female relationships, and it extolled a classless society where all individuals could fully
develop their potential” (431). Unfortunately, this sentiment of equality did not seem to
actualize into real equality for women. Wipper notes, “The men who loudly espoused
democratic, egalitarian principles in their indictment of the authoritarian colonial system were
seen by the militants in their private lives to nurture authoritarian relationships with women”
(432). When women realized that they were still relegated to second class citizenship, they
began forming associations where they could come together, share experiences and strategize.
The Maendeleo ya Wanawake club, which had been set up by the British in order to push for
missionary education became a place where women organized their associations.

The establishment of the Umoja village can be seen as a continuation of this process of
association. When the women of post-independence Kenya found themselves not as equals,
but as subordinates of the men they helped, what were they to do? Legally, in the Kenyan
Constitution, Article 27, the Equality and freedom from discrimination states “Women and
men have the right to equal treatment, including the right to equal opportunities in political,
economic, cultural and social spheres” (Article 27-3). Despite this article, it was not until 2011
that the Female Genital Mutilation Act banning the practice was passed under the new Kenyan

Constitution of 2011. This means that while the Kenyan Constitution declared men and women
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equal, it still allowed certain practices such as female genital mutilation that were considered
private, or not the realm of the state.

In 1990, after being raped by British soldiers, a group of Samburu women, led by
Rebecca Losoli, decided to establish the Umoja village. The women left their homes, since they
were accused of bringing shame onto their husbands and families. With nowhere to go, they
established this village. Now, the village serves as a sanctuary for “any women escaping child
marriage, FGM, domestic violence and rape—all of which are cultural norms among the
Samburu” (Bindel, 2015). On its website’s homepage, it lists Forced Marriage, Female Genital
Mutilation and Spousal Abuse as the primary issues that the women are combatting. When the
village started out, men would come and attack the village, even taking the women of the
village to court, claiming it was unlawful. Since then, the women have managed to purchase
the land and fund their village by selling jewellery. In addition to defending themselves from
the husbands they left, and men in neighbouring villages who have attacked and beaten the
Umoja leader for educating the women on the rights they have, a few of the women reached
out to a UK based law practice to launch a case against the soldiers who had raped them. The
firm collected original police and medical reports that were made during the thirty-year span,
and submitted them to the (British) Royal Military Police (RMP). Despite the documentation
and the large number of mixed children that the Samburu women had, the RMP concluded that
these documents had all been forged. No DNA tests were done, and in the end the RMP said
they lost all of the original documentation.

This case demonstrates the ongoing efforts of women in Kenya to fight for gender
equality and justice, even if it means transcending borders to do so. In the establishment of the
Umoja village, one sees not only a desire to be free from the oppressive cultural practices of
the patriarchal structure of certain segments of Kenyan society, but also the women fighting
for justice against the British soldiers who violated them. The Umoja village may not be
“illegal” in the strictest sense, but it does something that in practice, is often very difficult to
do; it distinguishes itself as a practice that breaks free from the “white man saving the brown
woman from the brown man” complex that Spivak (1988) speaks of. For the women of the
village, the patriarchal structure of Kenyan society is not the only obstacle; the British soldiers
who raped these women and continued a colonial tradition of subjugation are also to be brought
to justice. In the beginning of women's resistance in colonial Kenya, it was important to not
only break free from gender inequality in Kenyan society, but also to break free from the laws,
customs and policies that the British implemented. The Umoja village, in their acts of defiance

and disobedience, are continuing this legacy. The women find it important to create this
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community and explain the rights that they have as women, to all women in similar situations.
At the same time, the Umoja Village does receive help from organizations such as USAID and
the African Wildlife Foundation to help with projects such as building a cultural museum.
While it began as a self-sufficient movement, it is becoming more and more interconnected
with organizations and institutions that may or may not influence the direction the village goes
in. For now, however, the village remains committed to being women only, and to continuing
to educate young girls about how to resist abusive and forced marriages, and female genital
mutilation.

The injustices that are being fought in all three of the cases are systemic and often
manifest differently in the different cultural contexts. These movements have in common that
they maintain some type of dialogue between the hidden and the public. In this dialogue one
can see the theoretical underpinnings being developed underneath the public acts of defiance.
Despite the public nature of the acts, there is often tension or confusion in the hidden dialogues
that occur among women activists and scholars, between the past and the present. How can a
local feminist movement effectively challenge the oppressive forces of capitalism and
patriarchy that transcend borders? Is it worth it to challenge these forces from within, or is it
better to simply reject them? What does a woman from the city understand about the realities
of a woman in rural India? These questions clearly persist in the hidden dialogue. What this
type of disobedience does then is expand the potential of civil disobedience to include the realm
of cultural practices and beliefs.

4.3 Feminist Civil Disobedience: Between the Hidden and Public

In this section | argue that the three cases that | discussed above could be seen as cases of
feminist civil disobedience. Including these cases of disobedience into the lineage of civil
disobedience is important because if the concept is to have relevance in liberal democratic
contexts outside the U.S. and Europe, then acts of disobedience in other contexts, being brought
to the fore by traditionally marginalized groups, need to be taken into account. Furthermore, as
of now, the predominant understanding of feminist civil disobedience has been confined to
how feminist civil disobedience evolved in Europe and the U.S. The narrative of Suffragettes
to the Women's Movement of the 1960s to the Women's March and MeToo today might
however hide certain other aspects of feminist civil disobedience, such as anti-colonial feminist
resistance, and the difficult position women have been put in to challenge both local and foreign
patriarchies (for example, the women of Umoja had to contend with both local Kenyan cultures

of patriarchy as well as rape by British soldiers). Lastly, as discussed in chapters One and Two,
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the underlying assumptions that the liberal conception of civil disobedience is based on make
it difficult to imagine using civil disobedience to fight for anything other than rights-based
claims. Elaborating on the last point, it is indeed striking that civil disobedience is typically not
understood as having the potential to completely transform society, even though historically it
has been part of broader transformations. As | described in Chapter Two, the way that King
and Gandhi used civil disobedience was about more than just getting equal rights for
marginalized groups.

Another reason for interpreting the three examples as cases of feminist civil
disobedience lies in the history of the concept of feminist civil disobedience. How does Scott's
public/hidden transcript help in moving towards a conception of feminist civil disobedience?
Throughout Scott (1990), examples across cultures are highlighted, of women who in resisting
through what could be interpreted as hidden transcripts, “reaffirm men's official rule as power
holders” (50). The public and private divide has often been the focus of feminist theory. It was
the ability to participate in debates, elections, the workplace, among other “public” places, that
was of great importance. It made sense that to be political, also meant to be public. But what
Scott's account of the public and hidden transcripts reveals is that resistance does not always
occur in public, on the streets. It can also occur in an in-between realm. Defining this realm
can be difficult, and in elaborating on these cases, | have tried to show how that in between
realm exists and persists. While one can see the punk concert of Pussy Riot, what one does not
see—the discussions and ideas forming online (the alternative public sphere), also constitute
an important part of their resistance. In fact, it is in this hidden transcript where the links
between feminist resistance to patriarchy and capitalism might be the clearest. On the surface,
Pussy Riot's performance could be deemed anti-Putin, or anti-Russia, but it is also feminist. On
the surface, seed and water Satyagraha may seem like environmental movements, but because
of the hidden transcript of anti-capitalist Indian feminism, one can think of these movements
as feminist movements that understand their feminism as anti-capitalist and pro-environment.
The value then, for the rethinking of civil disobedience is in how public protest and public
political action are interpreted. It draws attention to the reality that underneath public acts of
political protest are hidden transcripts that articulate the interconnectedness of different types
of oppression. These hidden transcripts also help to uncover the potential that civil
disobedience has to imagine new forms of being. The Umoja village could be seen as in line
with Gandhian Satyagraha; a philosophy that was not only about resisting a foreign system of
government, but was also about establishing a new type of system based on village autonomy

and self-sufficiency. Usually, there is no attention for that part of the legacy of civil

112



disobedience; the underlying vision that continued to propel the acts of civil disobedience
forward. King and Gandhi had very particular visions of what their societies could be. Those
visions are not necessarily made clear if only their acts of public disobedience are analysed.
What these cases of feminist disobedience compel one to do then, is to look further, beyond
the acts themselves, to take note of how the rights and lives of women are intertwined with
neoliberal capitalism, the state, the environment, and particular cultures.

If one accepts that the conception of civil disobedience can gain from incorporating
what occurs in the realm between the public and hidden transcripts, then that leads back to the
transnational feminist project of building solidarities across borders. In the particular contexts
| described, formal channels of political participation and action are severely limiting. Pussy
Riot was given a severe punishment for less than a minute of disobedience. The Indian
government, along with the World Bank and Monsanto completely disregard the concerns that
women have over policies related to food sovereignty and development. And although female
genital mutilation has been outlawed in Kenya, the state cannot ensure that young girls and
women will have protection against the practice. Even when women are in positions of power,
even when legislation exists to protect women's rights and equality, it does not seem to be
effective. Yet, the response in many liberal democratic contexts appears to be an increase in
government sanctioned controls over women's bodies and autonomy.®® What is needed is
twofold: On the one hand, feminist disobedience needs to evolve in a way that both helps it to
incorporate the varied realities of women's lives around the world, and it needs to be able to
turn to other forms of resistance that don't rely entirely on the state. On the other hand, the
concept of civil disobedience, which has been effective in the past, needs to evolve in a way so
that it can become applicable to causes such as transnational feminism because it needs to
recognize the avenues of resistance available to women in various contexts, to legitimize these
forms of resistance as politically motivated, and to acknowledge that under the circumstances,
these protests are in fact ‘civil’.

Here one might recall Scheuerman’s (2018) concern that | pointed out in Chapter One
section 1, that by including such a wide variety of examples of resistance as a starting point,

the conceptual grounding of civil disobedience might get lost. As Chandra Mohanty and Linda

3% Recent Trump administration policies have included signing the GlobalGagRule to withhold federal funds that
go to organizations that serve women's health, and all male legislators have discussed defunding maternity care
under the new proposed health care bill. Trump has also revoked the 2014 Fair Pay and Safe Workplaces order,

which requires wage transparency.
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Carty (2015) point out, however, being aware of the particular contexts of resistance
movements does not mean certain commonalities cannot be pulled out. Mohanty and Carty
sent out a survey to a number of feminist scholar-activists in an attempt to build North-South
dialogue and build solidarity by “mapping” the different ways in which anti-capitalist, anti-
imperialist feminists are organizing. In their analysis, they highlight two different movements;
the Idle No More movement of the First Nations of Canada, and the Bekaouf Azadi (Freedom
without fear) for Women movement in India. They recognize that both of these movements
come from different contexts and attempt to address different issues. At the same time, they
use similar tactics, and have garnered a wide transnational following. The women in these
movements deploy the strategy of speaking “forcefully to the state”. Mohanty and Carty (2015,
28) write, “These movements show that there is a distinct connection across the globe among
those who feel the heavy-handedness of the neoliberal state (i.e., the 99 percent) as their
perpetual oppressor”.

In developing such a survey and mapping various anti-racist, anti-imperialist, anti-
capitalist feminist movements across the world, Mohanty and Carty (2015) provide a resource
for those seeking to understand resistance as it is occurring right now. The cases that they
highlight also demonstrate how important it is to conceptualize oppression and injustice not
just as specific laws and policies that a particular state implements, but also as forces,
phenomena and cultural practices that involve several actors. In the cases | described,
neoliberal logic feeds into formal and informal structures of oppression. Even in the case of
undocumented migration, similar forces of oppression that transcend borders can be seen. A
certain neo-colonial or “informal imperial” logic continues to sustain unjust border laws, and
the underlying logic of epistemic violence enables “othering” of migrants and people of colour.
If, as | argued earlier in the thesis, epistemic violence continues to ground the predominant
logic, then it is important for us to listen to those individuals and groups that communicate in
ways that maybe are not conventionally political. Perhaps, as Mohanty and Carty present us
with cases of transnational feminist solidarity against neoliberalism, the cases that | have
highlighted can begin to ground or help us to form a map of transnational feminist civil
disobedience.

What the examples in this chapter and the cases documented by Mohanty and Carty
make clear, is that civil disobedience can occur at the confluence of feminist concerns. In the
cases that | described, the women were operating in particular contexts where women's
emancipation was often bound with anti-colonial or anti-imperial struggles. There were cultural

particularities, but there were also constitutions modelled after Western constitutions with the
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idea was that women could find their political equality in these constitutions. Unfortunately,
formal rights alone did not guarantee equality for women. Instead of focusing only on getting
the right legislation passed, women organized together and resisted by engaging in acts that
could seem unconventional, but were politically motivated. Their practices of disobedience

straddled a realm between public and hidden transcripts.

4.4 Conclusion

In this chapter, I presented three cases of what could be understood as transnational feminist
civil disobedience. | have argued that in taking a transnational feminist approach to civil
disobedience, and by incorporating the practices that can be observed, the understanding of
how civil disobedience can function in the context of political and economic globalization can
be expanded. Feminist disobedience calls attention to the importance of incorporating
globalized realities into the conception of civil disobedience, and the importance of
acknowledging that those realities shape the ways that women experience oppression and
injustice.

An important role that civil disobedience can play is to help societies move towards a
more inclusive and just democracy. Young (2000) argues that in order to have an inclusive
deliberative democracy, one must also consider those forms of communication that are not
traditionally understood as political, or part of the deliberative democratic model of what
constitutes as communication. This is especially important for marginalized communities such
as women and people of colour. If civil disobedience is to be part of this deliberative process,
then one should also consider those acts that maybe do not fit into the liberal paradigm, but
nonetheless communicate something political.

Even though newly independent India took pride in the fact that women's rights were
explicitly made clear in their new constitution (something that not even the U.S. managed to
do), the public/private divide was maintained in this context, through cultural practices and
leftover colonial policies. Perhaps it could not be helped. To take the Western constitutional
model and apply it in a non-Western context does not guarantee a drastically different
conception of what constitutes as public and private. What practices such as Seed Satyagraha
then do in away, is to bring the private out into the public. Fundamental issues of infrastructure
such as food safety, bodily safety and education are not merely matters of either the public or
private spheres; they transcend that boundary. Seed Satyagraha in India, as well as the other
cases | described are acts of resistance that can be understood as what Butler, Gambetti and

Sabsay (2016, 26) call, “Forms of nonviolent resistance that mobilize vulnerability for the
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purposes of asserting existence”. In these acts, the purpose is not only to assert rights, but to
assert a particular type of existence that breaks with a type of existence that has been
normalized.

At this point, it may be useful to recall a question posed by Butler and Spivak (2007,
5): “what does it mean to be at once contained and dispossessed by the state?” Butler and
Spivak have in mind the condition that many refugees find themselves in. They are banished
from one state, and yet they are still under the power of other states and entities that control
their movement. Looking at the case of women who create the Umoja village in Kenya or seed
banks in India, or those who operate in the digital alternative sphere like Pussy Riot, one might
realize that they, too, are in a way both contained and dispossessed by their states. They are
contained by the laws and patriarchal cultural norms of their states, and at the same time have
been dispossessed, disregarded, ignored, in the sense that the state does not seem to address
their particular needs of safety or liberty.

In the case of Seed Satyagraha, the women and farmers mobilized themselves by setting
up seed sharing and saving spaces on their farms in order to enact their resistance. Their
resistance is one that is derived from the crumbling infrastructure of food security and
biodiversity; it is something deeply fundamental to survival. The farmers who resist in this way
are simultaneously creating a platform that expresses the possibility of a type of politics that is
against the government policy of pushing for monoculture, while keeping or preserving a
tradition of biodiversity and food security. While the movement seeks to stop or overturn
detrimental laws and policies that the government passes, it also creates resistance out of the
actual threat of losing their farming infrastructure. Similarly, the women of the Umoja village
resist by creating a space that enables their bodily safety that allows them to access the very
basic infrastructure of school for girls, of a village where the women can truly exercise their
rights. When bodily harm becomes a real, everyday threat, then the act of creating a space
where that can be prevented is political. If the women did not have this village, then they could
not protect each other, or inform other women of the rights that they have.

The example of creating a safe space recalls Arendt’s (1972) notion that it is important
for those engaging in political acts to appear, as | discussed in Chapter Three section 3 on the
publicity criterion. One may think of this as literally appearing on the streets, but one may also
recall the “revolutionary spirit” that Arendt explains is present in those engaging in civil
disobedience. If the revolutionary spirit is not always seen, not always tangible, then is it not
possible to also conceive of such a spirit manifesting not on the streets, but in other less tangible

realms such as the internet, a village, or in the hands of someone who “illegally” holds on to
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seeds? Butler, Gambetti and Sabsay (2016) emphasize the conditions of infrastructure
necessary for making such an appearance possible, because, as they put it, the “space of
appearance is not ever fully separable from questions of infrastructure and architecture” (17).
Butler, Gambetti and Sabsay acknowledge the interconnectivity of people, and how “certain
ideals of independence are masculinist”. By choosing not to confine their resistance to
appearing on the street, the women in these movements are also resisting the masculinist model
of resistance. When | argue for a more hermeneutically just conception of civil disobedience,
it is precisely such movements and acts that | am thinking of. From collectively making sense
of and coming up with the term sexual harassment to developing an intersectional approach to
it, feminist epistemic disobedience has depended on carving out a space that was not there.
What these movements demonstrate is how this continuation of carving out space can be used
to challenge the very real and very dispersed structures of violence and injustice that are
sustained through patriarchy.

From the cases of feminist disobedience, it can be seen that movements led by women
are not only concerned with rights. They are also concerned with the culture of patriarchy, as
well as with that which is fundamental to one’s being; protection from bodily harm, the right
to grow and eat food that one chooses on one’s own land, the right to express one’s womanhood
in the way one chooses. Historically, feminist disobedience has been considered disobedience
that seeks to expand rights for women—the most famous being the Suffragettes who sought
women’s suffrage. In this chapter, I argued that conceptions of feminist disobedience should
go beyond conceptualizing them as movements that are organized and public and seek to
change a law or policy. In feminist disobedience movements, the aim need not necessarily be
to expand the realm of rights; it can also be about protecting oneself while creating space for
epistemic expansion, similarly to the case of Carmita Wood and the development of the term
sexual harassment as described by Fricker (2007) (see Chapter Two section 1). Women do not
necessarily want to be just like men, they want the space to be who they want to be. This
realization allows the understanding of the ‘civil” in civil disobedience to evolve. Women are
demanding their own space to make sense of their own experiences and desires. The women in
these movements are subject to a system of patriarchy both in their homes and in their state,
and must therefore constantly navigate the spaces in between their homes and the streets. A
movement like Pussy Riot chooses to partly find space online, while the women of the Umoja
Village decide to create a physical barrier to men. They challenge assumptions about civility
because in their acts they reveal that the cultural norms of their state and society can actually

be uncivil towards women. Hence, the women in these movements create an in-between space
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by engaging in acts of resistance that are political, principled, non-violent, communicative and

at times, illegal.
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Conclusion:

Towards a New Conception of the Civil’ in Civil Disobedience

In many ways, the focus of this thesis has been on trying to understand the structures and
mechanisms of injustice that contemporary disobedience movements challenge. As | have
argued, the transnational element of a civil disobedience movement need not necessarily be
about the agents and movements engaging in civil disobedience, it can also be about the laws,
policies and cultural norms that create and sustain the injustices that the civil disobedience
targets. The transnational element can come out in a citizen-smuggling network, which is quite
obviously transnational, as well as in a phenomenon such as illegally collecting and sharing
seeds, which targets a consortium of global financial interests. Throughout the thesis, | have
argued that the sources of injustice are in themselves transnational, and therefore perpetuating
democratic deficits even in liberal democratic societies.

In order to rethink civil disobedience against the backdrop of economic and political
globalization, it is necessary to understand how those forces operate. | have argued that two
often overlooked features in this discussion are the existing neocolonial structuring of states,
institutions and corporations, as well the enduring power of cultural practices that often help to
sustain structures of patriarchy. | have also argued that taking an intersectional approach to
dominant narratives surrounding the paradigm cases of civil disobedience helps to uncover
important details regarding four enduring aspects of what makes civil disobedience ‘civil’: non-
violence, citizenship, remedial aims and civility. In my rethinking of the concept, | aimed to
on the one hand preserve the value of the ‘civil” while creating space to reinterpret it so that it
could be more hermeneutically just.

The purpose of the first two chapters was to problematize these four aspects of civil
disobedience. In Chapter One, | concluded that in my account of civil disobedience,
movements can have revolutionary aims as long as they are clear about where those aims are
situated (at the level of the system of government, the government itself, or the ideals and
principles that are the foundation of the government), and that instead of the legitimacy of a
movement hinging solely on whether they are perceived as non-violent, one should also take
into account the types of violence that are encountered. In Chapter Two, | further expanded my
account of civil disobedience by proposing that the way that the term ‘civil’ is understood,
should be hermeneutically just. This would mean taking seriously the potential for non-citizens

to engage in civil disobedience, and allowing the notion of what constitutes civility to be
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reinterpreted over time, in particular by those members of society that have historically been
marginalized and excluded from the opportunity to give meaning to their own experiences. In
arguing this, the aim is not to include all forms of resistance within the category of civil
disobedience; this would arguable weaken the meaning of the concept. Instead, the aim is to
make the process of producing the meaning of the concept (one might call this the
hermeneutical process) more inclusive. In this way, | am arguing for a conception of civil
disobedience that has the potential to increase democratic participation.

Throughout the thesis | argued that in focusing on the state as the primary domain of
civil disobedience, one does not only neglect contemporary realities, but also conceal historical
realities. In the context of Gandhian Satyagraha, it can be observed that the movement was
surrounded by, and met with violence of colonial rule. In that sense, the fact that civil
disobedience was important in contexts of empire, and not exclusively in contexts of nearly
just, liberal democratic states cannot be downplayed. Taking this reality into account helps in
conceiving of contemporary movements that are transnational in nature as movements of civil
disobedience. As | have argued, unauthorized migration and citizen-smuggling in particular
can be interpreted as a case of transnational civil disobedience that is able to illuminate the
distinction between human trafficking and principled citizen smuggling, thereby addressing a
hermeneutical injustice that seeks to conflate the two. In the case of women-led movements, |
have argued that these movements not only seek to target laws and policies that infringe on
their rights, but also seek to challenge the patriarchy of the state and society that they are
operating in. For the feminist movements | highlighted, this has meant creating space away
from, and perhaps even shielded from, the state itself.

The contemporary cases that | discuss reflect certain continuities and divergences with
the paradigm cases. In Chapter One, | described Black Lives Matter (BLM) as a contemporary
movement that in many ways, both continues and breaks from, the US Civil Rights Movement,
which continues to be seen as an exemplary moment for civil disobedience in practice. BLM
IS @ movement that expresses revolutionary aims in that it seeks to challenge a system of
injustice and violence against a historically marginalized group in the US. In many ways, the
BLM movement exemplifies a back-to-basics approach to civil disobedience. It declares
“Black Lives Matter” to remind the rest of society that one’s skin colour should not and cannot
relegate one to disposability and inhumanity. It cannot be used as an excuse by enforcers of the
law to abuse and murder. Among migrant activists in Calais, signs that read “I am a Human”
are yet another reminder that even those people who seem undesirable because of where they

come from and how they got here are human and should not be left to drown or rot in a camp.
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When women decide to tie themselves to a dam that is flooding, it can also be read as a
declaration that their life in this place matters. Civil disobedience today is about asserting
humanity and the dignity that ought to come with that. What the paradigm cases of civil
disobedience had that some of the current movements do not have are visionary leaders who
were able to effectively communicate the exact changes that needed to be made. Civil
disobedience is not, and cannot always be so precise in its tactics and in communicating what
it seeks. As | have argued, motivations do matter. But motivations do not always have to be
spelled out in ways that are easy to digest.

In combining migration, postcolonial, critical race and feminist theories, | sought to
challenge certain assumptions about what civil disobedience is and what it can be. | aimed to
develop a conception of civil disobedience that is more hermeneutically just. Instead of
thinking about civil disobedience in a hypothetical nearly just society, | sought to think about
a civil disobedience that is grounded in societies that are characterized by forms of structural
violence that transcend the borders of any particular nation-state. But in attempting to take
certain marginalized experiences and practices into account, | could not take all experiences
into account. While the focus in this thesis was on highlighting the cases of migration and
feminism, there may be other hermeneutically marginalized groups whose acts of disobedience
could be considered as the project of rethinking civil disobedience continues. This is something
that will require further investigation.

In a world characterized by economic and political globalization, democratic deficits,
increasing nationalism and xenophobia, civil disobedience continues to be something that
people are turning to. While it remains to be seen how effective these movements can be, it is
clear that no matter how weak or strong democracies are, civil disobedience will continue to

play a part in them.
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Summary

Is This Civil?

Transnationalism, Migration and Feminism in Civil Disobedience

The aim of this thesis is to critically rethink civil disobedience against the backdrop of political
and economic globalization. The predominant understanding of civil disobedience comes from
John Rawls’ A Theory of Justice, in which he describes it as a “public, nonviolent,
conscientious yet political act contrary to law usually done with the aim of bringing about a
change in the law or policies of the government” (Rawls, 1971, 320). While I take Rawls’
liberal conception as a starting point, instead of rethinking civil disobedience for a nearly just
society, | build upon empirical cases of disobedience for my analysis, similar to what is often
referred to as the democratic approach. | analyse these empirical cases using a conceptual lens
that combines feminist theory, migration theory, critical race theory and postcolonial theory.
The reason | take this approach is because it is precisely women, migrants, people of colour
and people from former colonies who have been excluded from or marginalized in the
development of the concept of civil disobedience, yet they are the groups that have experienced
the brunt of oppressive policies and structures while being at the forefront of resistance
movements.

My rethinking of civil disobedience is structured in two parts. In Part | (Chapters One
and Two), | problematize four aspects that are typically associated with civil disobedience;
non-violence, remedial aims, citizenship and civility. By critically unpacking each of these
aspects, | highlight how the way that the concept of civil disobedience is used is limiting and
has the potential to overlook certain salient contemporary experiences and cases, thus
contributing to global democratic deficits that characterize the contemporary globalized world.
I end Part | by offering my view on how to expand the conception of civil disobedience in order
to take into account the experiences and practices of those who have been and continue to be
excluded or marginalized. In Part 11 of the thesis (Chapters Three and Four), | analyse several
cases that may not typically be considered cases of civil disobedience since they do not fit
neatly into the Rawlsian conception in order to take away lessons that can help to further
develop my account. In particular, I examine two groups that are often marginalized and whose
political acts are rarely interpreted as ‘civil’; migrants and women. In doing so, | aim to answer

some of the following questions: how can civil disobedience be understood differently if one
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considers the experiences of migrants who in crossing the border illegally, call attention to the
injustice of the border regime? Would it help to draw clearer distinctions between principled
citizen-smuggling and exploitative trafficking? How would civil disobedience be understood
differently if one considered the experiences of women who face injustices from the state, from
patriarchy and neo-colonialism?

In more detail, the argument throughout the thesis unfolds as follows. Chapter One
focuses on two aspects of civil disobedience: non-violence and remedial aims. The chapter
begins with a brief overview of how theories of civil disobedience frame the role of non-
violence and remedial aims. Drawing primarily from Hannah Arendt and Jiirgen Habermas’
democratic conceptions and Robin Celikates’ radical democratic conception, | take away that
by acknowledging that even the most liberal democratic societies have democratic deficits, that
their core institutions themselves can be dysfunctional, it becomes clear that the aims of civil
disobedience may need to be more revolutionary than just remedial. In addition, if civil
disobedience has the potential to be a part of a much larger societal transformation, then a strict
adherence to non-violence may not always be possible, let alone make very much sense as such
a strong anchor for legitimizing this type of change. | then contrast the theories with an analysis
of how violence and revolutionary aims helped to shape the paradigm cases of civil
disobedience. By paradigm cases, | am referring to the cases of Martin Luther King, Jr. and the
US Civil Rights Movement and Mahatma Gandhi and the Indian Independence Movement.
The roles that violence and revolutionary aims play in these cases are often complex. King and
Gandhi saw civil disobedience as potentially transformative and revolutionary, not remedial.
They were also far from operating in a nearly just context, because as | argue, structural
violence could almost be seen as a necessary condition for shaping their particular civil
disobedience movements. Furthermore, King and Gandhi were operating alongside more
militant movements such as those of Malcolm X and Subhas Chandra Bose, which served as a
counterweight so that King and Gandhi could be viewed as moderate. In the final section of
Chapter One, | examine a more contemporary movement that uses civil disobedience to
challenge what they perceive as systemic injustices: Black Lives Matter (BLM). The movement
uses civil disobedience tactics, but is motivated by a desire to challenge the “system” and has
often been perceived as violent. Taking this case, along with the paradigm cases, as well as the
radical democratic conception of civil disobedience, | develop a conception of civil
disobedience that breaks away from the narrow focus on the violent/ non-violent binary of

many civil disobedience theories. Instead, | develop a conception that considers the nature of
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the structural violence that is being challenged, and in so doing, I open up space for
revolutionary aims to be a valid component of civil disobedience.

In Chapter Two | highlight two predominant connotations of the ‘civil’ in civil
disobedience, namely civil as meaning restricted to citizens (citizenship), and civil as a mode
of behaviour that appears non-threatening to the government, or society (civility). As a first
step towards understanding these two aspects, | focus on how civil disobedience is rooted in
conscientiousness. | argue that in making the conceptual distinction between conscientious
refusal and civil disobedience the burden of communicating the injustice is placed on the
person experiencing the injustice. Second, I build off of Miranda Fricker’s concept of
hermeneutical injustice, which can be understood as “the injustice of having some significant
area of one’s social experience obscured from collective understanding” (Fricker, 2007, 154),
which may in particular affect groups that cannot participate in the process of generating
meaning. For example, Fricker highlights how fields where knowledge and social meaning are
generated, such as academia, journalism and law, have historically been dominated by men. |
apply the concept of hermeneutical injustice to the predominant understanding of the ‘civil” in
civil disobedience and argue that this understanding fails to take account of the experiences of
marginalized groups and therefore limits the potential of civil disobedience by excluding
injustices faced by non-citizens or groups that have traditionally been excluded from public
discourse.

| propose that a rethinking of the “civil” in civil disobedience should seek hermeneutical
justice, for example by including the experiences of non-citizens. In the section on citizenship
in Chapter Two, | argue that the universalization of citizenship as predominantly a legal status
makes it difficult to conceive of the experiences of non-citizens when thinking of what ‘civil’
can mean. In a rethinking of ‘civil’, it is important to make space for the experiences of non-
citizens, or those who live between states, because they can be as impacted by the policies of a
state as its legal citizens. In a context where structures of injustice and domination are
transnational, it is difficult to pinpoint exactly which laws, policies and sources of authority
must be challenged, as well as to pinpoint the boundaries of the injustices created by institutions
such as governments and corporations. In the section on civility I argue that dominant notions
of civility are intertwined with the history of colonialism and were historically designed to
apply to free white men. As such, dominant notions of civility tend to ignore the asymmetrical
power relations between those for whom citizenship and civility were developed, and those
who have been excluded from the beginning. In practice this has meant that actions by anti-

colonial struggles or feminist movements that were perceived as uncivil were deemed not

139



worthy of listening to. | conclude that a more hermeneutically just conception of civil
disobedience would mean taking seriously the potential for non-citizens to engage in civil
disobedience, and allowing the notion of what constitutes civility to be reinterpreted over time,
in particular by those members of society that have historically been marginalized and excluded
from the opportunity to give meaning to their own experiences.

In Chapter Three | argue that by exploring the phenomenon of unauthorized migration
as potentially a form of civil disobedience, it becomes possible to distinguish between
principled citizen smuggling, which | argue is in line with even the liberal theory of civil
disobedience, and exploitative trafficking which is not morally justifiable. If interpreted as a
form of civil disobedience, unauthorized migration can be seen as a transnational movement
that is able to call attention to global injustices rooted in an informal imperial structuring of the
world. By arguing that there are principled forms of citizen smuggling, this chapter builds on
the previous chapters by providing an example of transnational civil disobedience that involves
non-citizens. In addition, this chapter builds on the concept of hermeneutical injustice
discussed in Chapter Two and aims to address the hermeneutical gap that arises from the
criminalization of migrants and citizen-smuggling networks. While | do agree that stopping
trafficking networks is imperative, there is a danger that it becomes conflated with principled
citizen-smuggling, and thereby perpetuates the injustices of the current border regime.

The argument in Chapter Three is split into three parts. First, | argue that crossing into
prohibited spaces has in various contexts been used as a civil disobedience tactic, and is
therefore not new. Second, | argue that unauthorized migration potentially challenges structural
violence by shedding light on forms of informal imperialism and othering. I look into the cases
of the Sans-Papiers movement and the citizen-smuggling network of Breil-sur-Roya in France,
as these movements help to show that sometimes, political motives are bound up with the
motivation to survive and escape violence. Third, | examine if unauthorized migration meets
the criteria to be considered civil disobedience. | focus in particular on the act of citizen-
smuggling to demonstrate how the current form of transnational unauthorized migration does
in fact meet some of the criteria set forth by Rawls. I situate the example of the citizen-smuggler
within a broader debate between William Smith and Luis Cabrera (2015) on whether
unauthorized migration can or should be considered civil disobedience. The case of the citizen-
smuggler not only addresses the concerns that both Smith and Cabrera express regarding
unauthorized migration as a form of civil disobedience, but it also helps to shed light on the

important distinction between smuggling and trafficking.
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In Chapter Four, | argue that a form of structural violence that in particular women
encounter is a global system of patriarchy. While this form of structural violence is different
from the forms of structural violence discussed in Chapter Three, it often intersects with those
forms. In addressing the intersections of informal imperialism, othering and patriarchy,
feminist movements highlight the ways in which both formal and informal structures of
patriarchy help to sustain these forms of structural violence. | examine three cases of women-
led disobedience: 1) Pussy Riot in Russia, 2) Seed and Water Satyagraha in India and 3) The
Women Only Umoja Village in Kenya. These examples have the benefit of representing a wide
range of political systems, and they have a unique legacy that distinguishes them from the
studied Western democracies. This is a deliberate choice, because as one thinks about
globalization and the impact of transnational civil disobedience, one should also think about
democracy beyond the Western context. In framing these cases as civil disobedience, | would
like to challenge the bounds of what counts as or constitutes as feminist political disobedience
to bring the understanding of certain forms of women-led protest further.

An important building block for my analysis of feminist disobedience is James Scott’s
distinction (1990) between the “public transcript” and the “hidden transcript” in relationships
of subordination. Whereas the public transcript could be classified as speech and other acts that
are visible to the public and to the dominant figure, the hidden transcript is not always visible.
One can however try to resurrect and interpret the hidden transcript, as | do in the three cases
that | examine in Chapter Four. It is especially important to attempt to track the public and
hidden resistance among groups of women that have historically been kept out of public
discourse through gender and race discrimination. The disobedience of the cases that I highlight
may not always occur on the streets, and | will demonstrate how resistance to formal and
informal patriarchy is happening off and on the streets, and it is precisely this combination of
public and hidden transcripts that are coming to define new forms of feminist disobedience.

In combining migration, postcolonial, critical race and feminist theories, | sought to
challenge certain assumptions about what civil disobedience is and what it can be, and | aimed
to develop a conception of civil disobedience that is more hermeneutically just. Instead of
thinking about civil disobedience in a hypothetical nearly just society, | sought to think about
a civil disobedience that is grounded in societies that are characterized by forms of structural
violence. By rethinking civil disobedience along the more democratic and radical democratic
conceptions, | have aimed to highlight the potential that civil disobedience has to increase
democratic participation in a globalized context. | conclude that while it is important to

preserve the virtues and emancipatory potential encompassed in the ‘civil’ in civil
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disobedience, it is equally as important to create space for those who experience the brunt of

oppressive policies and structures that increasingly transcend borders.
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Samenvatting (Nederlands)

Is dit Burgerlijk?
Transnationalisme, Migratie en Feminisme in Burgerlijke

Ongehoorzaamheid

Het doel van dit proefschrift is om het begrip burgerlijke ongehoorzaamheid te herinterpreteren
tegen de achtergrond van politieke en economische globalisering. De dominante interpretatie
van burgerlijke ongehoorzaamheid is gebaseerd op A Theory of Justice van John Rawls, waarin
hij dit begrip omschrijft als een “openbare, geweldloze, gewetensvolle maar politieke daad die
in strijd is met de wet, meestal gedaan met het doel om een verandering in de wetten of het
beleid van de overheid tot stand te brengen” (Rawls, 1971, 320). Hoewel Rawls’ liberale
opvatting een uitgangspunt vormt, ga ik voor mijn herinterpretatie niet uit van een vrijwel
rechtvaardige samenleving, maar van empirische gevallen van ongehoorzaamheid. Deze
methode wordt vaak aangeduid als de democratische benadering. De empirische gevallen
worden geanalyseerd met een conceptuele lens waarin feministische theorie, migratietheorie,
kritische ras-theorie en postkoloniale theorie worden gecombineerd. Ik heb voor deze
benadering gekozen omdat juist vrouwen, migranten, mensen van Kkleur en mensen uit
voormalige kolonién zijn uitgesloten van, of gemarginaliseerd in, de ontwikkeling van het
concept burgerlijke ongehoorzaamheid, terwijl zij ook het hardst zijn geraakt door
onderdrukkend beleid en onderdrukkende structuren, en vooroplopen in verzetsbewegingen.
Mijn herinterpretatie van burgerlijke ongehoorzaamheid bestaat uit twee delen. In Deel
| (Hoofdstukken Een en Twee), problematiseer ik vier aspecten die typisch geassocieerd
worden met burgerlijke ongehoorzaamheid; geweldloosheid, remediérende doelen,
staatsburgerschap en beschaafdheid. Door elk van deze aspecten kritisch te analyseren, wordt
duidelijk hoe de manier waarop het concept van burgerlijke ongehoorzaamheid wordt gebruikt,
beperkend is. Bepaalde belangrijke hedendaagse ervaringen en gevallen van
ongehoorzaamheid worden over het hoofd gezien, en dit draagt bij aan de mondiale
democratische deficits die kenmerkend zijn voor de hedendaagse geglobaliseerde wereld. Aan
het einde van Deel | wordt geconcludeerd dat de interpretatie van burgerlijke
ongehoorzaamheid verrijkt kan worden door rekening te houden met de ervaringen en

praktijken van groepen die tot nog toe gemarginaliseerd en uitgesloten zijn. In Deel Il van het
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proefschrift (Hoofdstukken Drie en Vier), wordt een aantal empirische gevallen geanalyseerd
die doorgaans niet als gevallen van burgerlijke ongehoorzaamheid worden gezien, omdat ze
niet volledig aan de definitie van Rawls voldoen. Uit deze analyse worden lessen getrokken
waarmee mijn interpretatie van burgerlijke ongehoorzaamheid verder kan worden ingevuld.
Specifiek wordt ingegaan op twee groepen die vaak gemarginaliseerd zijn en waarvan de
politieke handelingen zelden als ‘burgerlijk’ worden geinterpreteerd; migranten en vrouwen.
Daarbij wordt gepoogd om onder andere de volgende vragen te beantwoorden: hoe kan
burgerlijke ongehoorzaamheid anders worden begrepen als men de ervaringen van migranten
beschouwt die door het illegaal oversteken van de grens de aandacht vestigen op het onrecht
van het staatsgrenzenregime? Kan dit helpen om een duidelijker onderscheid te maken tussen
principiéle vormen van burger-mensensmokkel en uitbuitende mensenhandel? Hoe zou
burgerlijke ongehoorzaamheid anders worden begrepen als men de ervaringen van vrouwen
beschouwt die worden geconfronteerd met onrecht door de staat, het patriarchaat en het
neokolonialisme?

Meer in detail ontvouwt het proefschrift zich als volgt. Hoofdstuk Een gaat over twee
aspecten van burgerlijke ongehoorzaamheid: geweldloosheid en remediérende doelen. Het
hoofdstuk begint met een kort overzicht van hoe theorieén over burgerlijke ongehoorzaamheid
omgaan met de rollen van geweldloosheid en remediérende doelen. Het belangrijkste inzicht
dat ik uit deze theorieén — en voornamelijk uit de democratische opvattingen van Hannah
Arendt en Jirgen Habermas en de radicaaldemocratische opvattingen van Robin Celikates —
haal is dat zelfs de meest liberale democratische maatschappijen democratische deficits
hebben, dat hun kerninstellingen disfunctioneel kunnen zijn. Dit impliceert dat dat de doelen
van burgerlijke ongehoorzaamheid wellicht meer revolutionair moeten zijn, en niet louter
gericht op remediéring. Als burgerlijke ongehoorzaamheid het potentieel heeft om deel uit te
maken van een veel grotere maatschappelijke transformatie, dan is een strikte naleving van
geweldloosheid bovendien niet altijd mogelijk, noch per se een logisch anker voor het
legitimeren van dit soort transformaties. Ik vervolg de analyse door de theorieén te vergelijken
met de rollen die geweld en revolutionaire doelen hadden in de paradigmatische gevallen van
burgerlijke ongehoorzaamheid. Met paradigmatische gevallen doel ik op Martin Luther King,
Jr. en de Afro-Amerikaanse burgerrechtenbeweging en Mahatma Gandhi en de Indiase
onafhankelijkheidsbeweging. De rollen die geweld en revolutionaire doelen speelden in deze
gevallen zijn vaak complex. King en Gandhi zagen burgerlijke ongehoorzaamheid als mogelijk
transformerend en revolutionair in plaats van remediérend. Daarnaast kan hun context niet als

vrijwel rechtvaardig worden bestempeld. Sterker nog, structureel geweld was bijna een
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noodzakelijke voorwaarde voor het ontstaan van deze specifieke burgerlijke
ongehoorzaamheidsbewegingen. Ook opereerden King en Gandhi naast meer militante
bewegingen zoals die van Malcolm X en Subhas Chandra Bose, die als tegenwicht dienden
waardoor King en Gandhi als gematigd konden worden beschouwd. In het laatste deel van
Hoofdstuk Een onderzoek ik een meer eigentijdse beweging die burgerlijke ongehoorzaamheid
gebruikt om te protesteren tegen wat zij als systemische onrechtvaardigheden beschouwen:
Black Lives Matter. Black Lives Matter maakt gebruik van burgerlijke
ongehoorzaamheidstactieken, maar wordt gemotiveerd door een verlangen om het 'systeem’ te
veranderen en wordt vaak als gewelddadig ervaren. Op basis van deze casus, de
paradigmatische gevallen en de radicaaldemocratische interpretatie van burgerlijke
ongehoorzaamheid, ontwikkel ik een interpretatie van burgerlijke ongehoorzaamheid die
voorbijgaat aan de enge focus op geweldloosheid. Ik stel dat rekening gehouden moet worden
met de aard van het structurele geweld waartegen wordt geprotesteerd met de burgerlijke
ongehoorzaamheid, en daarmee ontstaat tevens ruimte om revolutionaire doelen als een geldig
onderdeel van burgerlijke ongehoorzaamheidsbewegingen te zien.

In Hoofdstuk Twee worden twee overheersende connotaties van het ‘burgerlijke’ in
burgerlijke ongehoorzaamheid belicht: de connotatie dat het exclusief voor staatsburgers is
(staatsburgerschap), en de connotatie dat het om een vorm van gedrag gaat die als niet-
bedreigend wordt gezien door de overheid of de samenleving (beschaafdheid). Als eerste stap
naar die analyse wordt onderzocht wat de rol van gewetensbezwaren is in burgerlijke
ongehoorzaamheid. Hieruit blijkt dat het conceptuele onderscheid dat wordt gemaakt tussen
gewetensbezwaarde weigering en burgerlijke ongehoorzaamheid, ertoe leidt dat de last van het
communiceren van onrecht met burgerlijke ongehoorzaamheid wordt gelegd bij de persoon die
het onrecht ervaart. Vervolgens wordt ingegaan op Miranda Fricker's concept van
hermeneutische onrechtvaardigheid, wat begrepen kan worden als "het onrecht dat een
belangrijk deel van iemands sociale ervaring wordt verdoezeld door het collectieve begrip"
(Fricker, 2007, 154). Dit raakt in het bijzonder groepen die niet kunnen deelnemen aan het
proces waarbij betekenissen worden gecreéerd. Fricker licht bijvoorbeeld toe hoe
werkgebieden waar kennis en sociale betekenis worden gegenereerd, zoals de academische
wereld, journalistiek en rechten, historisch gezien door mannen worden gedomineerd. In dit
proefschrift wordt het begrip van hermeneutische onrechtvaardigheid toegepast op de
overheersende connotaties van het ‘burgerlijke’ in burgerlijke ongehoorzaamheid. Betoogd
wordt dat deze connotaties geen rekening houden met de ervaringen van gemarginaliseerde

groepen en het potentieel van burgerlijke ongehoorzaamheid beperken, omdat de
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onrechtvaardigheden die worden ervaren door niet-staatsburgers of groepen die traditioneel
zijn uitgesloten van het publieke discours, van deze connotaties zijn uitgesloten.

Ik stel voor dat een herinterpretatie van het ‘burgerlijke’ in burgerlijke
ongehoorzaamheid moet streven naar hermeneutische rechtvaardigheid, bijvoorbeeld door
rekening te houden met de ervaringen van mensen zonder staatsburgerschap. In het deel over
staatsburgerschap in Hoofdstuk Twee, wordt betoogd dat de universalisering van het idee van
staatsburgerschap als een overwegend juridische status het moeilijk maakt om de ervaringen
van niet-staatsburgers te begrijpen binnen de term ‘burgerlijke’. In een herinterpretatie van het
‘burgerlijke’ is het belangrijk om ruimte te maken voor de ervaringen van niet-staatsburgers,
of diegenen die tussen staten zijn gevangen, omdat ze net zo beinvloed kunnen worden door
het beleid van een staat als wettige burgers. In een context waarin structuren van onrecht en
overheersing transnationaal zijn, is het moeilijk om precies te bepalen welke wetten, beleid en
bronnen van autoriteit moeten worden aangevochten, en om te bepalen waar de
onrechtvaardigheden die zijn gecreéerd door instellingen zoals overheden en bedrijven,
ophouden. In het deel over beschaafdheid wordt betoogd dat dominante noties van
beschaafdheid zijn verweven met de geschiedenis van het kolonialisme en dat ze historisch zijn
ontworpen voor de vrije blanke man. Als zodanig negeren dominante noties van beschaafdheid
de asymmetrische machtsverhoudingen tussen diegenen voor wie de noties van
staatsburgerschap en beschaafdheid zijn ontwikkeld, en diegenen die vanaf het begin af aan
zijn uitgesloten. In de praktijk betekent dit dat acties door anti-koloniale of feministische
bewegingen vaak als onbeschaafd worden beschouwd, en daarom niet serieus worden
genomen. Een meer hermeneutisch rechtvaardige opvatting van burgerlijke ongehoorzaamheid
zou betekenen dat het potentieel voor niet-staatsburgers om burgerlijke ongehoorzaamheid te
bedrijven in acht wordt genomen, en dat het concept van beschaafdheid zich verder kan
ontwikkelen met betrokkenheid van leden van de samenleving die historisch gezien
gemarginaliseerd en uitgesloten waren van de mogelijkheid om betekenis te geven aan hun
eigen ervaringen.

In Hoofdstuk Drie wordt het fenomeen van ongeautoriseerde migratie bekeken als een
mogelijke vorm van burgerlijke ongehoorzaamheid, en daardoor wordt het mogelijk om
onderscheid te maken tussen principiéle burger-mensensmokkel, wat zelfs in overeenstemming
is met de liberale theorie van burgerlijke ongehoorzaamheid, en uitbuitende mensenhandel, wat
niet te rechtvaardigen is. Als ongeautoriseerde migratie geinterpreteerd wordt als een vorm van
burgerlijke ongehoorzaamheid, kan het gezien worden als een transnationale beweging die

aandacht vestigt op mondiale onrechtvaardigheden die geworteld zijn in een informeel
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imperiale structuur van de wereld. Door te stellen dat er principiéle vormen van burger-
mensensmokkel bestaan, bouwt dit hoofdstuk voort op de voorgaande hoofdstukken door een
voorbeeld te geven van transnationale burgerlijke ongehoorzaamheid waarbij niet-
staatsburgers Dbetrokken zijn. Ook bouwt dit hoofdstuk voort op het concept van
hermeneutische onrechtvaardigheid uit Hoofdstuk Twee en wordt gepoogd om de
hermeneutische kloof aan te pakken die is ontstaan door de criminalisering van migranten en
netwerken van mensensmokkel. Hoewel het absoluut noodzakelijk is dat netwerken voor
mensenhandel worden tegengehouden, bestaat het gevaar dat deze als een en hetzelfde worden
gezien als gevallen van principiéle burger-mensensmokkel en dat zou de onrechtvaardigheid
van het huidige staatsgrenzenregime juist bestendigen.

De argumentatie in Hoofdstuk Drie is opgesplitst in drie delen. Ten eerste wordt
betoogd dat het betreden van verboden ruimtes in verschillende contexten is gebruikt als een
burgerlijke ongehoorzaamheidstactiek en dus niet nieuw is. Ten tweede wordt betoogd dat
ongeautoriseerde migratie licht werpt op twee vormen van structureel geweld, namelijk
informeel imperialisme en othering. Twee empirische casus die worden bekeken zijn de Sans-
Papiers-beweging en het mensensmokkelnetwerk van Breil-sur-Roya in Frankrijk, omdat deze
bewegingen aantonen dat politieke motieven verweven kunnen zijn met de motivatie om te
overleven en aan geweld te ontsnappen. Ten derde wordt onderzocht of ongeautoriseerde
migratie voldoet aan de criteria om als burgerlijke ongehoorzaamheid te worden beschouwd.
Door de rol van burger-mensensmokkel in ogenschouw te nemen kan worden aangetoond dat
de huidige vorm van transnationale ongeautoriseerde migratie voldoet aan enkele van de
criteria die door Rawls zijn opgesteld. 1k positioneer de casus van de burger-mensensmokkelaar
in een breder debat tussen William Smith en Luis Cabrera (2015) over de vraag of
ongeautoriseerde migratie als burgerlijke ongehoorzaamheid kan of moet worden beschouwd.
De casus van de burger-mensensmokkelaar behandelt niet alleen de zorgen die zowel Smith
als Cabrera uiten over ongeautoriseerde migratie als een vorm van burgerlijke
ongehoorzaamheid, maar helpt ook om licht te werpen op het belangrijke onderscheid tussen
mensensmokkel en mensenhandel.

In Hoofdstuk Vier wordt betoogd dat een vorm van structureel geweld waarmee met
name vrouwen worden geconfronteerd een wereldwijd systeem van patriarchaat is. Hoewel
deze vorm van structureel geweld anders is dan de vormen van structureel geweld die in
Hoofdstuk Drie worden besproken, kruist het wel vaak met die vormen. Door zich te richten
op de kruispunten van informeel imperialisme, othering en patriarchaat, benadrukken

feministische bewegingen de manieren waarop zowel formele als informele structuren van het
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patriarchaat de andere vormen van structureel geweld ondersteunen. Drie gevallen van
ongehoorzaamheid door vrouwen worden nader onderzocht: 1) Pussy Riot in Rusland, 2) Zaad
en Water Satyagraha in India en 3) het “Alleen voor Vrouwen” Umoja Village in Kenia. Deze
voorbeelden hebben het voordeel dat ze een breed scala aan politieke systemen
vertegenwoordigen, en ze hebben een unieke erfenis die hen onderscheidt van de bestudeerde
Westerse democratieén. Dit is een bewuste keuze, want in een studie over globalisering en de
impact van transnationale burgerlijke ongehoorzaamheid, moet ook gekeken worden naar
democratieén buiten de Westerse context. Door deze gevallen als burgerlijke
ongehoorzaamheid te bestempelen, wordt gepoogd om de grenzen op te zoeken van wat geldt
als feministische politieke ongehoorzaamheid om zo het begrip van bepaalde vormen van
protest door vrouwen verder te brengen.

Een belangrijke bouwsteen voor de analyse van feministische ongehoorzaamheid is het
onderscheid dat James Scott (1990) maakt tussen het “openbare transcript” en het “verborgen
transcript” in relaties van ondergeschiktheid. Terwijl het publieke transcript kan worden
geclassificeerd als spraak en andere handelingen die zichtbaar zijn voor het publiek en voor de
dominante figuur, is het verborgen transcript niet altijd zichtbaar. Men kan echter proberen het
verborgen transcript op te wekken en te interpreteren, zoals wordt gepoogd voor de drie
gevallen die in Hoofdstuk Vier worden onderzocht. In het bijzonder is het belangrijk om te
identificeren wat het publieke en verborgen verzet is van groepen vrouwen die historisch buiten
het publieke discours zijn gehouden door discriminatie op grond van geslacht en ras. De
ongehoorzaamheid in de drie gevallen die worden onderzocht ontvouwt zich niet noodzakelijk
op straat. Ik laat zien hoe verzet tegen formele en informele vormen van patriarchaat zich
manifesteert, zowel op straat als daarbuiten, en hoe deze combinatie van openbare en verborgen
transcripties nieuwe vormen van feministische ongehoorzaamheid definiéren.

Door migratie-, postkoloniale, kritieke ras- en feministische theorieén te combineren
heb ik getracht om bepaalde aannames over wat burgerlijke ongehoorzaamheid is en wat het
kan zijn uit te dagen, en heb ik gepoogd om een interpretatie van burgerlijke ongehoorzaamheid
te ontwikkelen die meer hermeneutisch rechtvaardig is. In plaats van na te denken over
burgerlijke ongehoorzaamheid in een hypothetische vrijwel rechtvaardige samenleving, heb ik
nagedacht over een burgerlijke ongehoorzaamheid die gegrondvest is in samenlevingen die
worden gekenmerkt door vormen van structureel geweld. Door burgerlijke ongehoorzaamheid
te herinterpreteren langs de meer democratische en radicaaldemocratische opvattingen, heb ik
het potentieel van burgerlijke ongehoorzaamheid om democratische participatie in een

geglobaliseerde context te vergroten, willen benadrukken. Ik concludeer dat het weliswaar
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belangrijk is om de deugden en het emancipatorische potentieel van het ‘burgerlijke’ in
burgerlijke ongehoorzaamheid te behouden, maar dat het minstens zo belangrijk is om ruimte
te creéren voor degenen die de dupe worden van onderdrukkend beleid en onderdrukkende

structuren die de grenzen steeds verder overschrijden.
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