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Pesticidee Law 

AA Comparative Law Study 

Summary y 

PartPart 1: Introduction 

Inn the Netherlands, the marketing or use of a pesticide is not permitted until the 
pesticidee has been authorised. This authorisation process is provided for in the 
Dutchh Pesticides Act 1962 {Bestrijdingsmiddelenwet). One of the purposes of 
authorisationn is to assess a product, before it is brought onto the market, for any 
harmfull  or unacceptable side effect. Nevertheless, die use of authorised pesticide 
productss leads, in practice, to adverse environmental effects. This study 
addressess the issue of whether the authorisation process is effective as a legal 
instrumentt or tool. The aim of this research is to gain a deeper understanding of 
pesticidee law and its application. The intention is to: 

surveyy the relevant legislation, including the parliamentary history, case law, 
policyy and authorisation practice; 
examinee die legal and administrative bottlenecks; and 
onn the basis of a comparative legal study, draw conclusions and make 
recommendationss for possible solutions. 

Thee problems mat arise in the context of authorisation are attributable to a 
numberr of factors, including the complete or partial failure to meet policy goals 
(especiallyy with regard to plant protection products), the absence of clear policies 
(especiallyy with regard to biocides), lack of knowledge about the effects of 
pesticidee use, indications that pesticides are being used unlawfully and a 
transitionn to sustainable methods of pest management that is incidental in nature 
andd not structural. Wiüi mis background in mind, die questions mat are looked 
att in this study are as follows: 

Iss the instrument of authorisation provided for in the Pesticides Act a legally 
effectivee instrument for implementing an environmentally responsible 
authorisationn policy? If not, what changes can be made to this instrument to 
improvee it? Is the instrument being put into practice in a proper manner? 

Thiss study is divided into five parts. After the introduction (Part I), the relevant 
Europeann Community law on pesticides is described (Part II) . From mis EC 
legall  perspective, Dutch pesticide law and policy is surveyed and analysed, this 
analysiss revealing a series of administrative and legal bottlenecks (Part III) . 
Thesee bottlenecks lead to an external legal comparative analysis based on the 
federall  system for the registration of pesticides in the United States (Part IV). 
Thee American pesticide registration system was chosen as die basis for 
comparisonn primarily because of me highly transparent nature of this system. 
Thee concepts raised in the comparative legal analysis are then assessed for their 
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usefulnesss for the situation in the Netherlands, taking into account the EC legal 
frameworkk (Part V). 

PartPart II:  EC pesticide law 

ECC pesticide law is based on authorisation directives 91/414 (concerning plant 
protectionn products) and 98/8 (concerning biocides), 13 other relevant directives 
orr regulations concerning substances, products and water quality, the directives 
onn access to information and certain relevant provisions in the EC Treaty. The 
keyy issues are the level of protection, the method of harmonisation and the 
discretionaryy powers of the Member States and the relationship between the 
variouss directives. The following conclusions, amongst others, can be made 
aboutt these issues. 

Onee conclusion is that the EC authorisation directives set reasonably effective 
standardss for protecting humans and the environment from the adverse effects of 
pesticidee use. Environmental objectives have been integrated into the agricultural 
objectivess and the internal-market objectives set in the EC authorisation 
directives.. However, the vagueness of some of the criteria and terminology in 
thee directives may be deleterious to protective standards. This applies 
particularlyy to EC decision-making on active substances. The decision-making of 
Memberr States on pesticide products are, on the whole, subject to criteria and 
instrumentss that are not vague. However,, some of these instruments - such as the 
provisionall  authorisation of products on the basis of new substances and biocide 
registrationn - could also be deleterious to protective standards, depending on 
howw they are applied, since they allow for the omission of preventative testing 
beforee the product is marketed. 

Thee EC authorisation directives provide for various forms of harmonisation. 
Decision-makingg about substances has been centralised at the EC level, so there 
iss no Member State jurisdiction. The criteria, principles and instruments that 
applyy to Member State decision-making on pesticides have been harmonised to 
aa great extent. The Member States do have certain discretionary powers that can 
bee exercised within these confines. The system of mutually recognising the 
authorisationss granted by other Member States does limit this discretion, 
allowingg a Member State to exercise its discretion only to suit its specific 
circumstances.. Parts of the harmonisation are optional for Member States. Since 
pesticidee use is only partially regulated by the directives, Member States are also 
ablee to exercise jurisdiction over this, although within the boundaries of the EC 
Treaty.. During the transition period, there is more discretionary power over 
pesticidess based on existing substances not yet assessed by the EC. 

Inn addition to the EC authorisation directives, many other directives also deal (at 
leastt partly) with the authorisation or use of pesticides. The mutual relationship 
betweenn the directives is not always clear. Various standards are integrated into 
thee decision-making principles set out in the EC authorisation directives. 
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Presumably,, authorisation is not intended to conflict with other directives. The 
levelss of disclosure of information provided for in the various directives conflict 
withh each other. Access to emission-related information under the EC 
authorisationn directives is, in particular, not in accordance with the access to 
informationn required by the Arhus Convention. 

Thee issue raised at the end of the survey of EC pesticide law is whether the EC 
authorisationn directives serve as an effective foundation for EC pesticide policy 
andd for authorisation. In connection with this, a number of bottlenecks are 
identified. . 

PartPart III:  Dutch pesticide law 

Thiss analysis of the Pesticides Act and its accompanying implementing 
regulationss focuses on concordance with the EC authorisation directives, 
concordancee with the General Administrative Law Act {Algemene wet 
bestuursrecht),bestuursrecht), the level of access to information and legal protection. In 
addition,, pesticide policy since 1990 and the role of pesticide authorisation in 
thiss policy is charted. The "miscellaneous regulations" that apply to pesticides 
andd how these regulations relate to the Pesticides Act are also investigated. A 
revieww of the case law of the Trade and Industry Appeals Board (College van 
BeroepBeroep voor het bedrijfsleven), including that related to summary proceedings, 
playss an important role in this part. 

Thee many various amendments to the Pesticides Act since 1990 - particularly 
thosee implementing EC Directive 91/414 - have served to clarify legal processes, 
procedure,, powers and standards. However, an increasing number of exemptions 
havee been allowed, which has resulted in the legislative framework becoming 
overlyy complex. To put it briefly, amendments introduced in the 1990s tightened 
thee standards considerably; those introduced since 2000 have eased the standards 
byy allowing exemptions for certain substances under the transition legislation. 
Thee case law has shown that the criteria in the directive must also be applied in 
thee context of the transitional legislation. 

Variouss instruments in the Pesticides Act, such as authorisation "granted without 
application""  {ambtshalve toelating) and authorisation "granted by operation of 
law""  {van rechtswege toelating), do not appear to fit  into the system provided for 
inn the directive. In various places, some of the discretionary powers granted (for 
example,, to change the use requirements or with regard to exemption 
regulations)) are wider than those provided for in the directive. 

Itt is concluded that the implementation of the EC authorisation directives, the 
creationn of an independent authorising body and the case law of the Trade and 
Industryy Appeals Board have clarified the authorisation system, which as a result 
providess a reasonably effective basis for the responsible implementation of 
authorisationn policy. On the other hand, various policy developments have led to 
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thee introduction of an increasing number of exemptions. As a result, the 
Pesticidess Act has become cumbersome. A number of problematic areas -
"bottlenecks""  - were identified in this analysis of Dutch pesticide law and 
policy. . 

OverviewOverview of the bottlenecks in the Dutch pesticide authorisation system 

1.. There are lacunae in the setting of standards and in assessment. 

2.. There is insufficient compensation for the limitations of authorisation as a 
preventativee measure. 

3.. There is no peer review in the decision-making process. 

4.. Post-authorisation review of the authorised pesticides is only very slowly 
beingg put into practice. 

5.. The processes provided for the Pesticide Act are not been properly carried 
outt and corrective action has been inadequate. 

6.. The decision-making process is not transparent and does not allow for third-
partyy participation. 

7.. Lack of external expertise in the procedures of the Trade and Industry 
Appealss Board. 

8.. There are compliance and enforcement problems, including with regard to 
usee requirements. 

9.. There is a lack of insight into the pesticide sales distribution and use chain. 

10.. EC Directive 91/414 is not fully and duly implemented. 

11.. It is unclear how the transitional legislation for EC Directive 91/414 is to be 
interpreted. . 

12.. There are problems involving the ancillary effects of harmonisation on policy 
andd legislation. 

13.. There is no linkage to the stimulation of alternatives. 

14.. Policy management has been lacking. 

15.. There have been adjustment problems relating to the supplementary effects 
off  other legislation. 
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PartPart IV: Pesticide registration in the United States 

Ann analysis of the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) 
andd other pesticide-related legislation in the United States reveals that there are 
manyy differences in approach from that taken in the Dutch Pesticides Act. This 
iss partly dependent on political, government and administrative law differences. 
Whilee some of the problems are the same, e.g. the very slow pace of the 
pesticidee reregistration process, the differences are many. Twenty-five of these 
differencess have been identified as possibly being useful to the Dutch system. A 
feww of these are summarised below. 

 Standards and assessment: 

Incorporationn of aggregate exposure and cumulative effects into the 
assessment.. Adjustment of the residue assessment to take into account 
vulnerablee groups. Inclusion of an assessment of pesticides according to 
howw they are used in practice. 

 Research data: 

Possibilityy for third parties to submit data. Allowing the submission of 
dataa by someone other than the authorisation applicant. A detailed policy 
forr the submission by authorisation holders of new data after registration. 

 Procedure: 

Statutoryy time periods for reregistration and extended EPA reporting 
obligations.. Special measures for minor-use pesticides and reduced-risk 
pesticides.. The role and ability of external experts who advise on the 
registrationn process. Allowing submissions by third parties in the 
registrationn process. 

 Use: 

AA broad and clear definition of "labeling". Distinction between "restricted 
use""  and "general use". 

 Organisation and enforcement: 

Provisionn for recall. 

 Access to information and transparency: 

Publicc notice of applications. A high level of transparency about research 
dataa and EPA data. Provision of information on a right-to-know basis. 
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 Coordination with other legislation and regulations. 

Interweavingg with the requirements from other legislation, such as those 
forr endangered plant species and animal species. Supplementary (and 
stricter)) requirements in state and local legislation. 

 Miscellaneous subjects. 

Research,, monitoring and information are regulated in the FIFRA. 

PartPart V: Conclusion 

Inn the conclusion in Part V, the bottlenecks that were identified in the Dutch 
systemm are analysed from the comparative legal perspective of the ideas that 
weree acquired from the American system. In addition, for each bottleneck, the 
optionss and limitations of the EC legal framework are examined. For each 
bottleneck,, conclusions and recommendations are made. 

Givenn the conclusions drawn in this research, the answers to the questions posed 
att the outset can be summarised as follows: 

Providedd it is properly put into practice, the instrument of authorisation 
cann be an effective instrument for implementing an environmentally 
responsiblee authorisation policy if account is taken of its limitations, if a 
numberr of other requirements are met and if the instrument of 
authorisationn is, in combination with other instruments, put into effect in 
aa targeted manner. 

Furtherr explanation: 

ProperProper and targeted application. During this research, the fact that the 
instrumentt of authorisation is not always being properly applied was evident 
fromm the case law. The fact that the process is not being applied in a targeted 
mannerr is evident from the policy evaluations. 

LimitationsLimitations of the instrument. The instrument of authorisation is inherently 
limitedd by the fact that the evaluations are preventative, i.e. carried out before 
beingg put on the market, and the fact that the evaluations are carried out on the 
basiss of data submitted by the applicant. This applies too to the ongoing 
developmentt of expertise. Limitations also result from the authorisation being 
generall  and national in nature, as opposed to being oriented to local or other 
specificc situations. These limitations can be offset inter alia by including 
monitoringg data in the evaluation, by the full disclosure of data during the 
evaluation,, by allowing an updating process in which new data is considered and 
byy supplementary regulation of use with processes oriented to local conditions. 
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OtherOther conditions 

Off  the conclusions and recommendations that have been identified, the following 
mayy be considered as conditions for achieving the effective administration of the 
authorisationn instrument: 

 assessment of the use requirements on the basis of enforceability; 
 supervised distribution and use, where a strengthened authorisation system 

appliess to pesticides that only comply with authorisation criteria with very 
specificc user requirements (e.g. supply on prescription); 

 reinforce the quality of the authorisation process by incorporating peer 
revieww and by making the authorisation process more accessible. 

Puttingg the authorisation into effect in a targeted manner in combination with 
otherr instruments requires: 

 elaboration of the term "proper use" and of the term "integrated control" 
(orr "rational control") and incorporation of the substitution principle. 

Inn order to promote the use of more sustainable pesticides or methods it is 
importantt to combine the authorisation with the introduction of: 

 financial measures such as cross-compliance, i.e. the linkage of financial 
supportt to environmental measures; 

 provision of information to consumers, namely, individual users. 

Thee conduct of preventative assessment along with the authorisation is 
essentiall  for the implementation of an authorisation policy which provides a high 
levell  of protection and in which environmental principles such as the precaution 
principlee and the source principle have a place. 
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