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CHAPTERR I INTRODUCTIO N 

ii  Background 

ConflictingConflicting policies 
Inn 1991, as part of its environmental policy, the Community 

adoptedd the so-called Nitrates directive.' This directive is aimed at reducing and 
preventingg water pollution caused by nitrates from agricultural sources.3 On 
thee basis of the data in the Commission's 2002 report on the implementation 
off  this directive, it is safe to say that the implementation of various elements of 
thee directive has been quite problematic.5 Strong efforts to improve implementa-
tionn remain necessary. At the same time, however, under its agricultural policy, 
thee Community has been paying farmers billions of euros annually to produce 
cropss in the most intensive, and thus environmentally damaging, ways. Thus, 
itt is possible to conclude that the agricultural and environmental policies of the 
Communityy seem inconsistent with each other. However, such policy inconsist-
enciess are not rare. Another good example concerns the external dimension of 
thee Community's environmental policy and certain elements of its development 
cooperationn policy. In particular, EC-funded tropical forest and wildlif e con-
servationn efforts abroad strongly contrast with certain transport infrastructure 
activitiess carried out in the context of the EC development programmes. It has 
beenn reported that the benefits of conservation measures are counteracted, for 
example,, by action aimed at improving roads (often for the benefit of European 
loggingg companies).4 Beside immediate damage to the forests, the roads provide 
hunterss with easy (or easier) access to wildlife, such as large mammals. Such 
conflictingg policies seem hardly efficient. It is in this context that the so-called 
'integrationn principle' has been mentioned. This 'principle' was first laid down 
inn the Environment Title of the EC Treaty and is now set out in Article 6 of the 
ECC Treaty, under the title 'Principles'. This principle wil l be the subject of this 
book. . 

11 Council Directive 91/676 concerning the protection of waters against pollution caused by nitrates from 

agricultura ll  sources, OJ1991 L375/1. 
22 Articl e 1 of Directive 91/676. 
33 In its report, the Commission indicates that, since 1994, it has opened 56 legal cases involving this 

directive.. It also reports that in seven cases the infringement procedures resulted in a condemnation by 

thee EC) while seven other  cases are still pending in front of the Court. Commission report 'Implemen-

tationn of Council Directive 91/676 concerning the protection of waters against pollution caused by 

nitratess from agricultural sources - Synthesis from year  2000 Member States reports', COM(2002)407, 

p.. 30. 
44 The Economist January 12th 2002, p. 41. See also Commission Annual Report 2001 on the EC develop-

mentt  policy and the implementation of the external assistance, COM{2002)490, p. 59: environment-

relatedd funding and p. 129: transport-related funding. 
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Ann Environment Title with an 'integration principle' 
AA title on the environment was first included in the EC Treaty in 1987. 

Besidess the so-called 'objectives' and 'principles' of Community action relat-
ingg to this field, this title provided a legal basis for such action. In addition, 
onee of the provisions in the new title stipulated that 'Environmental protection 
requirementss shall be a component of the Community's other policies'. After 
amendmentss to this Treaty provision, both by the Maastricht and the Amster-
damm Treaty, the version currently in force reads: 'Environmental protection 
requirementss must be integrated into the definition and implementation of the 
Communityy policies and activities referred to in Article 3, in particular with a 
vieww to promoting sustainable development'. 

Itt would seem that this article has some relevance to the above-given exam-
pless of inconsistent policies. However, the extent to which is unclear. It could 
bee argued that integration, as required by Article 6 EC, means that measures 
relatingg to sectors, such as agriculture and transport, or policies, such as devel-
opmentt cooperation, should be more 'in line with' or even 'supportive' of action 
relatingg to the protection of the environment. However, matters are not that 
straightforward.. It is unclear whether this Treaty provision stands in the way of 
thee adoption of any measure that is (the slightest bit) environmentally damaging 
orr whether it allows for (certain) environmentally damaging action to be taken. 
Doess Article 6 EC require the addressees to give 'priority' to environmental 
concernss over other concerns? What if the measure in question is essential for 
thee achievement of one of the non-environmental objectives of the Commu-
nity?? In other words, the extent to which other policy areas must 'accommo-
date'' environmental concerns, if at all, on the basis of this Treaty provision, is 
nott at all clear. Other questions relating to the provision include: to whom is 
thee provision addressed and which non-environmental policies are 'affected'? 
Besidess these and other questions in relation to the content of the provision, 
theree also exists some confusion concerning its legal consequences. Is it really 
aa principle, and if so, what does that mean? Does Article 6 EC lay down a legal 
norm,, meaning a norm that is used in legal reasoning and adjudication, or is it 
aa 'guideline' of a purely political nature and therefore without any legal effects? 
Andd if it does have legal effects, what are these exactly? Finally, it is unclear how 
thiss Treaty provision has been worked out or applied in practice. Have policies 
reallyy become more supportive of or consistent with environmental protection as 
aa result of the provision or has it remained a dead letter? This study attempts to 
answerr these and other related questions concerning the integration principle of 
Articlee 6 EC. 
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22 Aim, method, design and scope of the research 

ResearchResearch aim and central question 
Obviously,, the above questions relate to the content, legal 

effectss and application of the so-called integration principle in Article 6 EC. 
Thee aim of this study is therefore threefold. First, it is designed to analyse and 
clarifyy the content of the Treaty provision. Second, it is aimed at examining what 
itss legal consequences are. Third and final, it wil l give an overview of the man-
nerss in which, if at all, the provision has been applied in practice. Accordingly, 
thee central question of this study is: what is the legal status (content and legal 
consequences)) of the provision in Article 6 EC and how has it been worked out 
inn practice? 

Itt seems that very littl e comprehensive legal research has been carried out 
onn these various aspects of the provision in Article 6 EC. Research that brings 
somee clarity in relation to the meaning, legal effects and possibilities of Arti -
clee 6 EC is therefore needed, not only for purely academic reasons but also, or 
maybee even more importantly, because this might contribute to a better under-
standingg and, ultimately, a better application of the provision. In other words, it 
iss hoped that the answers will help the addressee(s) of this EC Treaty provision 
too better fulfi l its/their 'obligations' pursuant to it. Thus, the research has an 
advisingg purpose. 

ResearchResearch method and design 
Thee study consists of four parts in total. Following this introductory part 

{Part{Part I containing Chapter I) is a part titled 'Status of Article 6 EC' (Part II) in 
whichh both the content (Chapter II) and the legal consequences (Chapter III ) of 
thee provision set out in Article 6 are analysed. The content of the provision is 
examinedd by way of interpreting all of its different aspects, using a combination 
off  the literal, contextual and teleological methods of interpretation, sometimes 
withh reference to relevant case law and academic literature. The chapter on legal 
consequencess is not limited to those of the provision in Article 6 EC. It also 
containss an analysis of the legal consequences of the provisions in Article 174 
EC,, which are referred to as the 'environmental objectives' (Article 174,1 EC); 
thee 'environmental principles' (Article 174, 2 EC) and the 'environmental crite-
ria'' (Article 174,3 EC). The legal effects of all these provisions are identified and 
discussedd on the basis of an analysis of opinions in academic literature, relevant 
viewss in jurisprudence (on rules and principles) and references to these provi-
sionss in case law of the ECJ. 

Thee next part of this study, Part III,  concerns the analysis of integration 
inn practice. In particular, the integration, or lack thereof, is examined in three 
specificc policy areas of the Community: the Common Agricultural Policy (CAP), 
thee Common Transport Policy (CTP) and the EC Energy Policy. One chapter is 
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dedicatedd to each one of these areas. Chapter V concerns the CAP, Chapter VI 
thee CTP and Chapter VII the EC Energy Policy. These three chapters all have the 
samee structure. Within them, the same approach is used to identify and analyse 
thee integration or lack thereof. This step by step approach is first explained in 
aa preliminary chapter on methodology (Chapter IV). In fact, developing this 
approachh or method for exploring the integration of environmental protection in 
aa particular policy area is one of the subsidiary aims of this study. It is a method 
thatt can be used for examining the integration in other EC policy areas. 

Thee analysis of the identified integration continues in a fourth and final 
part,, titled 'Conclusions' (Part IV). This part consists of two chapters. The first 
chapterr {Chapter VIII ) deals with i) a comparison and evaluation of the strength 
off  the integration identified in the various policy areas as well as of the instru-
mentss used for this integration, and 2) a review of the extent to which practice 
correspondss with theory. This is the extent to which what happened in practice 
iss sufficient in light of what the principle in Article 6 EC requires in its most 
plausibleplausible interpretation. The second chapter of the fourth and final part of this 
studyy (Chapter IX) begins with a summary of all of the previous chapters and 
endss with some concludingg remarks. 

ResearchResearch scope 
Ass already indicated, the analysis of integration in practice relates to three 

policypolicy areas: the CAP, CTP and the EC energy policy. Why these three policy 
areas?? These three areas were chosen for various reasons. First, they are all 
areass for which there is a great potential for conflict with the environment and 
itss protection. It is not surprising therefore that these three areas were singled 
outt by the European Council as the areas for which integration strategies had 
too be developed first, under the so-called Cardiff Process (see below, Chapter II , 
Sectionn 2.3). Second, they are policy areas where traditionally various types of 
instrumentss are used. This is interesting because this study includes an analy-
siss of which instruments have been used to integrate environmental concerns 
intoo other areas. Third, they are policy areas that are at different stages of devel-
opment.. The CAP is a very mature EC policy area. The institutions first began 
developingg concrete legal action relating to the agricultural sector right from 
thee start of the Communities. In comparison, the CTP is a more recent policy 
area.. It took quite some time before the Community adopted serious action 
inn relation to the transport sector. This happened despite the fact that the EC 
Treatyy provides for express powers to develop a policy in this field, as is the case 
forr the agricultural sector. However, it seems that the body of legislation relating 
too the transport sector does amount to a common policy now. This appears less 
truee for Community action relating to the energy sector, action for which the EC 
Treatyy does not contain a specific title and, consequently, specific Community 
powerss (see further below, Section 3.1.2 of Chapter VII) . That is why, in this 
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book,, it is referred to as the 'EC Energy Policy' instead of the 'Common Energy 
Policy'. . 

Furthermore,, it should be observed here that this study wil l not deal with 
anyy internal, procedural and organisational measures the Community institutions 
havee taken or intend to take in order to (better) apply the integration principle.5 

Furtherr limitations in relation to the analysis of the integration in practice will 
bee given in Chapter IV on methodology. One of these further limitations is, for 
example,, that the integration of environmental protection requirements in the 
creationn and application of primary law is not discussed in any detail, but only 
touchedd upon occasionally. The main focus of this study is the analysis of envi-
ronmentall  integration in secondary law. 

Besidess the limited references to similar provisions in international law 
(especiallyy in the beginning of Chapter II) and to the ECSC and Euratom 
Treaties,Treaties, this study only deals with the law of the European Community as such. 
Inn general, there wil l be no analysis of'obligations' for the Member States or 
thee Community that are derived from national or international law and that 
(may)) confirm or reinforce Article 6 EC. This approach was chosen because of 
thee need to accept research limitations and to allow for a clear, straightforward, 
internall  comparative analysis consisting of a comparison of integration in the 
variouss policy areas of the Community. 

Thee law is reflected as it was in January 2003. 

55 See for  the Commission: the Declaration on Assessment of the Environmental Impact of Community 

Measures,, annexed to the Maastricht Treaty; the Declaration on Environmental Impact Assessment, 

annexedd to the Amsterdam Treaty; an internal Commission Communication titled 'Integratin g the 

environmentt  into other  policy areas within the Commission' (IP/93/427), the renewal of this commit-

mentt  (IP/97/636) and the latest Commission Communication on impact assessment, COM(2002)276 

(inn which, amongst other  measures, a successor  for  the so-called 'green star  system' is set out). See 

alsoo Written Question by Carmen Diez de Rivera Icaza, OJ1997 C367/33 and Written Question by Ian 

White,, OJ 1999 C289/52. 
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CHAPTERR II  THE CONTENT OF ARTICL E 6 EC 

ii  Introductio n 

InIn this chapter, I wil l attempt to define the content of the 
integrationn principle, as laid down in Article 6 of the EC Treaty. It is not easy to 
markk the contours of this principle because the wording of Article 6 EC raises a 
lott of questions. One of the biggest question marks is the meaning of the phrase 
'mustt be integrated'. It is also not entirely evident what must be integrated, or, 
inn other words, what the expression 'environmental protection requirements' 
means.. Besides these interpretation issues, it must also be determined to whom 
thee principle is addressed (scope ratione personae), what the area of activity of 
thee principle is (scope ratione materiae), when it applies (scope ratione temporis) 
andd what its ultimate goal is (ratio legis). 

Whenn interpreting a Treaty provision, one may take into account the princi-
pless on methodology of interpretation laid down in the case law of the EC J.' The 
methodss most frequently employed by the Court in this respect are the literal, 
contextualcontextual and teleological methods of interpretation. The first  method, which may 
bee complemented with a comparative examination of the different language 
versions,, wil l sometimes allow a conclusion to be reached in favour of one of the 
interpretationss suggested, for example, in regard to the scope ratione materiae of 
thee principle. However, where this linguistic analysis fails to resolve the inter-
pretationn problem at hand, because the wording is unclear (which wil l often be 
thee case here), resort must be made to the contextual and/or the teleological 
method.. The first of these methods involves placing the integration provision 
inn its context and interpreting it in relation to other provisions of Community 
laww whereas in the latter the emphasis lies on the ratio legis of the provision and 
thee objectives of the Treaty. Often, these different interpretation methods wil l 
bee combined so as to answer the above-mentioned interpretation problems and 
thus,, reach definite (or at least to the extent possible) conclusions on the content 
off  the integration principle. 

Mostt of the time, the starting point of the analysis for each of the above-
mentionedd aspects of the principle's content will be a summary of relevant views 
inn literature. Even though some of these views concern earlier Treaty versions 
off  the provision laying down the principle, and may therefore not contribute 
unconditionallyy to the interpretation of the formulation currently in force, it 
iss worthwhile mentioning them. Their value or relevance will be indicated 
inn each case. Naturally, great attentionn wil l be given to the effect of the latest 
amendmentss to the relevant Treaty text by the Treaty of Amsterdam. In some of 
thee following sections, it wil l become clear that these latest amendments have 
broughtt both clarification and confusion. 

11 See also Brown &  Kennedy 1994, p. 299-322. 
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Beforee turning to an analysis of the content of Article 6 EC, a brief analysis 
wil ll  be given of the development of the integration 'idea' in policy documents 
off  the Community institutions and a description of the transformation of this 
'idea'' into a 'principle' that is laid down in the EC Treaty. At the same time, 
thee overview below includes references to the main evolutions in relation to a 
similarr notion in international policy documents. In addition, the most recent 
policyy initiatives relating to Article 6 EC are examined briefly. This section is 
concludedd with a short description of similar, what could be called, 'horizon-
tal'' provisions in the EC Treaty. It is necessary to discuss all these matterss first 
becausee they will be referred to and used throughout most of the study, espe-
ciallyy in the sections where the content and legal consequences of Article 6 EC is 
examined. . 

22 Genesis of Articl e 6 EC and enumeration of similar  Treaty 
provisions s 

2.ii  Intro 

Thee next few paragraphs will discuss, what could be called, the 
genesiss of Article 6 EC. It seems that the integration idea was mentioned right 
fromm the start of the environmental policy of the Community in the early 70s. 
Thee importance of the integration idea was repeated in every subsequent envi-
ronmentall  action programme. It was also inserted in a definite form in the EC 
Treaty.. The table immediately below gives an overview of these and other aspects 
off  the genesis of the integration principle as now laid down in Article 6 EC. 

ChronologicalChronological overview of the development of the integration idea in policy docu-
mentsments and the codification in the EC Treaty. 

Date e 

Julyy  1971 

Marchh 1972 

Junee 1972 

Octobe rr  1972 

Decembe rr  1973* 

Junee 1977 

Februar yy 1983 

JulyJuly 1987 (entry into force SEA) 

Actio n n 

Commissio nn Communicatio n on an EC environ -
menta ll  polic y 

Commissio nn Communicatio n on a programm e 
off  the EC fo r an environmenta l polic y 

Stockhol mm Declaratio n 

Pariss  Summi t 

Firs tt  Environmenta l Actio n Programm e 

Secon dd Environmenta l Actio n Programm e 

Thir dd Environmenta l Actio n Programm e 

CodificationCodification of integration principle in Article i)or, 
22 EC 

22 Publication month of the action programme. 
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Decembe rr  1987 

Mayy 1992 

Junee 1992 

NovemberNovember 1993 (entry into force Maastricht 
Treaty) Treaty) 

MayMay 1999 (entry into force Amsterdam 
Treaty) Treaty) 

Decembe rr  1997/Jun e 1998 

Septembe rr  2002 

Fourt hh Environmenta l Actio n Programm e 

Fift hh Environmenta l Actio n Programm e 

Rioo Declaratio n 

AmendmentsAmendments to the integration principle in Article 
i$or,i$or, 2 EC 

AmendmentsAmendments to the integration principle in Article 
66 EC 

Star tt  Cardif f Proces s 

Sixt hh Environmenta l Actio n Programm e 

2.22 Development of the integration idea, insertion and further 
evolutionn in the EC Treaty 

TheThe Stockholm Declaration, Paris Summit and First Action 
ProgrammeProgramme (1972-1973) 

Thee beginning of a Community environmental policy is usu-
allyy situated at the end of 1972. In October of that year, at the Paris Summit, the 
Headss of State or Government of the Member States qualified the Communi-
ty'ss main task of promoting a harmonious development of economic activities, 
aa continuous and balanced expansion, an accelerated raising of the standard 
off  living and closer relations between the States belonging to it (laid down in 
Articlee 2 EC). In particular, they declared that economic expansion was not an 
endd in itself. Rather, it was to form the basis for an improvement not only in 
thee standard of living but also in the quality of life. In this context, particular 
attentionn was to be given to 'intangible values' and 'protecting the environ-
ment'.. Consequently, the Heads of State or Government invited the Community 
institutionss to work out an action programme for an environmental policy in 
(nott of) the Community. Previously, the Commission had presented two com-
municationss on an environmental policy for the EC: one in July 1971 and one 
inn March 1972.' In these communications it had already been argued that the 
protectionn of the environment had to receive a place besides the economic and 
sociall  objectives of the Community and the Member States. It was argued that 
environmentall  protection was both a guarantee and a condition for the harmo-
niouss development of economic activities in the Community. In response to 
thee invitation of Heads of State or Government during the Paris Summit, the 
Commissionn prepared and presented a new policy document on environmental 
policy,, the Programme of Action of the EC on the environment, in 1973.4 Unlike the 
invitation,, the Programme spoke of the environmental policy of the Community 

''  SEC(7i)26i6 and Pb EG 1972 C52/3-5 (only the Dutch version was consulted). 
44 °J J973 C112/1. 
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andd not in the Community. It contained, on the one hand, the 'objectives' and 
'principles'' of a 'Community environmental policy' and, on the other hand, a 
descriptionn of the action to be taken in this field during the next two years. The 
listt of 'principles' of the environmental policy is clearly inspired by the princi-
pless enumerated in the so-called Stockholm Declaration, a declaration adopted 
ass a result of a UN Conference on the Human Environment which was held in 
Junee 1972.5 Some of the 'principles' mentioned in this context are: preventing 
pollutionn or nuisances at source rather than counteracting their effects; avoid-
ancee of significant damage to the ecological balance by way of exploitation of 
naturall  resources; promote scientific research and development with a view to 
environmentall  protection and the principle that activities carried out in one state 
shouldd not cause any environmental degradation in another state. 

However,, most interesting for our purposes are Principle 13 of the Stock-
holmm Declaration and the second-listed 'principle' in the EC Action Programme. 
Thee first reads: 'States should adopt an integrated and co-ordinated approach to 
theirtheir development planning so as to ensure that development is compatible with the 
needneed to protect and improve the human environment for the benefit of their popula-
tion.'tion.' In various instances, the Community Action Programme equally advo-
catess such an 'integrated approach' to environmental protection and economic 
development.. First, there is the second-mentioned 'principle' in the list of 
so-calledd principles of Community environmental policy. It stipulates that: 
'Effects'Effects on the environment should be taken into account at the earliest possible stage 
inin all the technical planning and decision-making processes' because the environ-
mentt 'must be considered as an essential factor in the organisation and promotion 
ofof human progress'.6 In addition, further in the programme, it is specified that 
actionn relating to the protection of the environment should consist of, on the 
onee hand, the adoption of measures to reduce pollution and nuisances, and, on 
thee other hand, ensuring that 'ecological factors... be integrated in devising and 
implementingg common policies' (emphasis added).7 The agricultural policy, 
sociall  policy, regional policy, industrial policy, energy policy, etc. 'must take 
accountt of environmental concerns.8 In other words, it was clear right from the 
beginningg of the Community's environmental policy that an independent policy 
iss not regarded sufficient to achieve environmental protection. Such a policy 
mustt be supplemented by the so-called 'integration' of environmental concerns 
intoo other common policies. Taken together, these phrases in the First Environ-
mentall  Action Programme may be regarded as forming the origin or basis of 

55 Stockholm Declaration of the UN Conference on the Human Environment (16 June 1972), 11 (1972) 

1LM1LM1416. 1416. 
66 OJ1973 C112/6. 
77 Q/i973Cri2/7. 
88 Cyi973Cii2/n. 
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thee provision that can be found now in Article 6 EC and that is referred to as the 
'integrationn principle'. 

However,, it should be added to this that the 'idea' that environmental 
concernss are a component of other policy areas had been expressed before. In 
itss Communication of March 1972, the Commission had observed that envi-
ronmentall  protection was already part of the tasks of the Communities, either 
becausee environmental concerns directly influenced the application of the 
commonn market rules (differences in environmental rules could result in trade 
distortionss etc.) or because it was (implicitly or explicitly) part of existing objec-
tivess (in particular environmental concerns played a role in such policy areas 
ass the agricultural, competition, social, transport, energy and regional poli-
cies).99 The Commission used these observations to justify the need for further 
measuress relating to the protection of the environment as well as to show that 
thee competence for developing and implementing such action could be derived 
fromm the existing tasks and objectives of the Community.10 In other words, 
thee Commission intended to pursue environmental objectives in the context 
off  other policies and not in developing and implementing a new, independent 
policyy area. 

IntegrationIntegration in the Third Action Programme (igS2-ig86) 
Thee 'principles' of the Community environmental policy listed in the First 

Actionn Programme were simply repeated in the second. In its resolution on the 
Thirdd Environmental Action Programme, the Council, however, declared the 
'integrationn of the environmental dimension into other policies' to be one of 
thee priorities for future action." In addition, the programme itself emphasised 
thee link between the integration principle, on the one hand, and the prevention 
principle,, on the other hand." The following was observed in this respect: 'To... 
implementt a preventive environmental protection policy in a full and effective 
manner,, the Community should seek to integrate concern for the environment 
intoo the planning and development of certain economic activities as much 
ass possible... This should result in a greater awareness of the environmental 

99 Only the Dutch version was consulted: Commissie Mededeling betreffende een programma van de EG 

inzakee het milieubeleid, Pb EG 1972 C52/6-8. 
100 See also Sevenster  1992, p. 36 and 43. 
111 Council Resolution on the continuation and implementation of a European Community policy and 

actionn programme on the environment (1982 to 1986), OJ1983 C46/1. The Commission Communica-

tionn 'Progress made in connection with the Environmental Action Programme and assessment of the 

workk done to implement it' , (COM(8o)222) had already indicated that prioritie s for  the futur e could 

include::  'measures designed to give greater consistency between the exigencies of environmental policy and 

thosethose of other policies such as agricultural policy, regional policy, energy policy and transport policy by dove-

tailingtailing environmental policy into those policies more effectively'. 
111 See also Sevenster  1992, p. 43. 
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dimension,, most notably in the fields of agriculture (including forestry and 
fisheries)fisheries) energy, industry, transport and tourism'. 

Itt is interesting to observe that the same link was made in the famous 
BrundtlandBrundtland report, a report titled 'Our common future' and drafted by the World 
Commissionn on Environment and Development (WCED) in 1987.13 This report 
iss especially known for its definition of'sustainable development', which will be 
discussedd below (in this chapter, Section 6.3.1). It also observed, however, that 
environmentall  policies have concentrated too much on 'after-the-fact repair of 
damage'' and argued that 'the ability to anticipate andd prevent environmental 
damage'' requires 'that the ecological dimensions of policy be considered at the 
samee time as the economic, trade, energy, agricultural, and other dimensions'. 
Inn the following paragraph, it then links this integration idea to the sustainable 
developmentt concept by indicating that this concept provides a framework for 
thee integration of environmental policies and development strategies. Finally, 
thee report concludes that: 'Environmental protection is inherent in the concept 
off  sustainable development, as is a focus on the sources of environmental prob-
lemss rather than the symptoms'. 

IntroductionIntroduction of the integration principle in the EC Treaty (ig86-8y) 
Despitee the fact that policy documents already laid down a Community 

environmentall  policy, including the notion of integration, since the early 70s, it 
tookk until 1987, when the Single European Act (SEA) amended the EC Treaty, 
beforee the existence of such a policy was formalised in the Treaty.14 That year a 
chapterr dedicated to the environmental policy was inserted in the EC Treaty. As 
aa result the integration idea, which had been set out in various formulations in 
thee various environmental action programmes, was finally given a definite form. 
Whyy the European Council suddenly accepted the incorporation of a Treaty title 
onn environmental protection while it had systematically rejected earlier sugges-
tionss or requests in this sense is unclear.1' For our purposes here, it is sufficient 
too observe that, in March 1985, the Commission presented a Memorandum on a 
Communityy environmental policy to the Heads of State or Government during 
thee Brussels Summit in which it asked them to endorse three main guidelines 
forr such a policy. The first of these guidelines stipulated that: 'Protection of the 
environmentenvironment is to be treated as an integral part of economic and social policies both 
overalloverall (at macroeconomic level) and by individual sector (agricultural policy, indus-
trialtrial  policy, energy policy, etc.)' adding that 'an active policy for the protection and 
improvementimprovement of the environment can help economic growth and job creation'.16 At the 

'33 WCED 1987, p. 39-40. 
144 The SEA entered into force on i July 1987. 
155 See also Sevenster 1992, p. 90. 
166 Commission Memoranda to the European Council, Bull. EC 3-1985, nr. 3.4.4. 
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endd of the Summit, one of the conclusions of the European Council was indeed 
thatt  'a Community environmental protection policy must be based on the following 
considerations:considerations: (i) having acknowledged that this policy can contribute to improved 
economiceconomic growth and job creation, it affirms its determination to give this policy the 
dimensiondimension of an essential component of the economic, industrial, agricultural and 
socialsocial policies implemented by the Community and by its Member States. (ii)..V 

InIn the context of the Intergovernmental Conference (IGC), the Commission 
proposed,, in September 1985, inserting the following text in the Treaty: 'The 
requirementsrequirements of environmental protection must form an integral pari of the economic, 
industrial,industrial, agricultural and social policies implemented by the Community and by 
itsits Member States'.16 In November 1985, the Presidency, however, suggested the 
phrase::  'Protecting the environment is an essential component of other Community 
policies'.policies'.1919 The version whichh was ultimately adopted and laid down in Article 
i}or,i}or, 2 second sentence read: 

'Environmental'Environmental protection requirements shall be a component of the Community's 
otherother policies'. 

IntegrationIntegration in the Fourth Action Programme (i$8?-ig<)2) 
Att the end of 1987, a new environmental action programme was also 

adopted.. The Fourth Environmental Action Programme reaffirmed the impor-
tancee of the integration of environmental considerations into other Community 
policies.200 By way of illustrating the nature of the initiatives necessary to ensure 
'fulll  integration', an overview was given of the Commission's intentions for 
actionn in relation to particular policy areas. The policy areas in question were the 
oness already identified in the Third Environmental Action Programme (agricul-
ture,, energy, industry, transport and tourism), supplemented with the competi-
tion,, regional, internal market, social, consumer protection and development 
cooperationn policies. Some of these policy areas were or had been newly intro-
ducedd in the EC Treaty by the SEA. However, the Commission's plans in relation 
too integration of environmental considerations in these policy areas were often 
veryy vague. Sometimes, the comments were limited to the acknowledgement 
thatt a particular policy area, or the sector that it regulated, lay at the root of 
certainn environmental problems (e.g. agriculture, energy, transport). In rela-
tionn to some other policy areas, it even seemed as though the roles were being 
reversed.. For example, in connection to the industry policy, one of the objectives 
off  the Commission was to warn industry in advance, whenever possible, of likely 

177 Conclusions, Brussels European Council, 29 and 30 March 1985, Bull. EC 3-198$, nr. 1.2.5. 
t88 Gazzo 1986, p. 37. 
199 Gazzo 1986, p. 69. 
100 0719870328/1. 
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changess in environmental legislation so that they had enough time to adjust to 
thee stricter environmental standards. It would also become the Commission's 
policyy to develop proposals for environmental legislation in close consultation 
withh industry. In relation to the internal market policy, it was even argued that 
thee completion of the internal market by 1992 was one of the most important 
challengess facing the Community and that the achievement of this goal required 
thee active support of all other Community policies. Nothing was said about the 
potentiallyy damaging effects of this project on the environment. 

IntegrationIntegration in the Fifth  Action Programme and the Rio Declaration (1992) 
Thee Fifth Environmental Action Programme differed from the previous 

actionn programmes in that it put great emphasis on the link between 'environ-
mentall  integration' and the sustainable development 'concept' or 'objective'. 
Itt was considered to set out a comprehensive strategy for achieving sustain-
ablee development, the implementation of which requires significant change in 
almostt all major Community policy areas. Again, the link between integration 
andd prevention was emphasised in this context. It was argued that the move 
towardss sustainable development required a fundamental approach that focused 
onn preventing environmental damage rather than remedying it. It demanded an 
approachh that concentrated on the agents and activities causing the environmen-
tall  damage. The current patterns of human consumption and behaviour had to 
changee significantly. The integration of environmental protection requirements 
intoo other policies was regarded as a necessary policy instrument for bringing 
aboutt these changes.11 However, instead of focusing on the integration of envi-
ronmentall  concerns into all existing Community policies, the action programme 
singledd out five so-called 'target sectors' for special attention. These were the 
oness first identified in the Third Environmental Action Programme: the agricul-
ture,, energy, industry, transport and tourism sectors.22 While the emphasis on 
preventionn and integration in the Fifth Environmental Action Programme was 
nott new, the intention to broaden and deepen the range of instruments, includ-
ing,, in particular, the greater use of market forces, was innovative. Such use 
wouldd bring about the necessary changes in current trends and practices.2' 

Aroundd the same time as the preparation by the Commission of the Fifth 
Environmentall  Action Programme, the UN Conference on Environment and 
Developmentt (UNCED) took place. This Conference resulted in the adoption 
off  a declaration: soon after the Fifth Environmental Action Programme was 
adopted.. Principle 4 of this declaration provides that: 'In order to achieve sustain-
ableable development, environmental protection shall constitute an integral part of the 

""  0/1993 C138/22. 

""  O] 1993 C138/28. 

* '' 0 /1993038 /67. 
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developmentdevelopment process and cannot be considered in isolation from it'.1*  UNCED also 
adoptedd 'Agenda 21', a very elaborate action plan which further specified the 
objectivess to be achieved and the activities to be carried out. Not surprisingly, 
onee of the chapters of this document addressed 'the importance of integrat-
ingg environmental factors into policy-making, law, economic instruments and 
nationall  accounting'.35 

VariousVarious specific Commission policy documents 
Besidess mentioning the integration idea in environmental action 

programmes,, over the years, the Commission also prepared many specific 
communicationss as well as green and white papers, each focusing on the inte-
grationn of environmental concerns into a specific policy area. Examples are the 
Communicationn on 'Environment and agriculture' in 1988,26 the Communica-
tionn on 'Energy and the environment' in 1989,27 and the Green Paper on 'The 
impactt of transport on the environment' in 1992.2* 

TheThe Treaty of Maastricht amendments to the integration principle 
Whenn the Treaty of Maastricht came into force the text laying down the 

integrationn principle was amended substantially in an attempt to clarify the 
provision.299 Instead of'shall be a component of, it provided that environmental 
protectionn requirements 'must he integrated into'. It was also added that the inte-
grationn needed to occur into 'the definition and implementation' of other Commu-
nityy policies. In full, Article i}or, 2 last sentence subsequently read: 

'Environmental'Environmental protection requirements must be integrated into the definition 
andand implementation of other Community policies'. 

TheThe Treaty of Amsterdam: moving the integration principle to the front 
Thee text of the integration principle in the EC Treaty was amended again as 

aa result of the adoption of the Treaty of Amsterdam.'0 After the IGC had been 
convenedd to draft the Treaty of Amsterdam, it became apparent that quite some 

144 Rio de Janeiro Declaration on Environment and Development (16 June 1992), 31 (1992) ILM  874. 
255 Johnson 1993, p. 199. 
266 COM(88)338. 
2?? COM<89)369. 
288 The subtitle of the Green Paper  was: 'A Community Strategy for  "sustainable mobility"' , COM(92)46. 

Thi ss Green Paper  was followed by a Commission Communication titled: Communication on 'The 

futur ee development of the common transport policy - A global approach to the construction of a 

Communityy framework for  sustainable mobility' , COM(92)494. 
299 The Treaty on European Union, also the Treaty of Maastricht, entered into force on 1 November  1993. 
300 The Treaty of Amsterdam entered into force on 1 May 1999. 
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Communityy institutions as well as Member States wanted to strengthen the 
integrationn principle.11 First, the Community policies into which environmental 
protectionn requirements had to be integrated were further identified. The phrase 
'intoo other Community policies' was replaced by the phrase 'into the Community 
policiespolicies and activities referred to in Article f. Second, the aim of the provision 
wass specified. Integration must take place 'in particular with a view to promoting 
sustainablesustainable development'. However, this time the changes to the provision were 
nott limited to the text. The principle also changed place in the Treaty. It was 
takenn out of the Environment Title and moved to the front of the Treaty in the 
titlee 'Principles'. It might be interesting to note that it had first been proposed 
too (also) insert tailor-made integration principles or clauses in various titles on 
specificc policies, especially in the Agriculture Title, the Transport Title and the 
TENss Title.'2 In full, Article 6 EC now reads: 

'Environmental'Environmental protection requirements must be integrated into the definition 
andand implementation of the Community policies and activities referred to in Article 3, 
inin particular with a view to promoting sustainable development'. 

Summary Summary 
Inn sum, the roots of the integration principle in Article 6 EC can be traced 

backk to some phrases in the First Environmental Action Programme of 1973. 
Subsequentt action programmes further worked out what was at the time 
moree or less an incoherent 'idea'. In the context of the Third Environmental 
Actionn Programme, this 'idea' was even classified as a priority area for future 
Communityy action. However, incorporation of the principle in the EC Treaty 
onlyy followed in 1987 with the amendments to the EC Treaty by the SEA. As a 
resultt of subsequent Treaty amendments, the text of the integration principle is 
modifiedd and even moved. Before turning to similar provisions in the EC Treaty, 
itt is necessary to briefly discuss the most recent developments in relation to the 
principlee on the policy level. 

311 European Parliament, White Paper on the 1996 Intergovernmental Conference, 1996, Vol. I, II and III 

{onn file with the author). 
3**  Climate Network Europe, EEB, et. al. 1995, p. 6 and European Parliament, White Paper on the 1996 

Intergovernmentall  Conference, 1996, Vol. I, II and III (on file with the author). Germany argued 

howeverr that 'strategic and legal reasons [spoke] against efforts to introduce environmental clauses one 

byy one into individual issue areas' (White Paper, Vol. Ill , p. 9). See also Van Calster & Deketelaere 1998, 

p.. 17. 

24 4 



CHAPTERR II  THE CONTENT OF ARTICL E 6 EC 

2.33 Recent policy initiatives relating to the integration 
principle e 

TheThe Cardiff Process (1997-1998) 
Thee latest amendments to the integration principle in the EC 

Treatyy seemed to have trickered a (political/policy) process apparently aimed at 
ensuringg a better application of the principle. Since the signing of the Treaty 
ofof Amsterdam, almost all European Councils have given particular attention to 
thee issue.» The process started with an invitation of the European Council to 
thee Commission during the Luxembourg Summit (December 1997). It invited 
thee Commission, in particular, to produce a strategy aimed at achieving the 
integrationn 'goal'. The Commission submitted a document titled 'Partnership 
forr integration - A strategy for integrating environment into EU policies' to 
thee European Council meeting in Cardiff (June 1998).34 The document con-
tainedd some more or less general 'guidelines' for integration. At this meeting, 
thee European Council accepted the (general) integration strategy proposed by 
thee Commission. In addition, it requested that all relevant Council formations, 
startingg with the Agriculture, Transport and Energy formations, each developed 
theirr own comprehensive 'integration strategies', including so-called 'indicators' 
(inn order to monitor progress). At subsequent meetings, the European Council 
systematicallyy extended this request to other formations of the Council (Devel-
opmentt Cooperation, Internal Market, Industry, General Affairs, Ecofin, and 
Fisheries).. The entire process has been referred to as the 'Cardiffprocess'. 

DifferentDifferent from previous policy efforts 
Thee Cardiff Process differs from the earlier policy initiatives relating to 

integrationn in three respects.35 First, a step by step approach is taken by way 
off  'test cases'. The Commission singled out two 'important and urgent policy 
packages'' where decisions had to be taken in the short term and which could or 
weree to serve as test cases for the implementation of the guidelines in the 1998 
Commissionn communication on a partnership for integration (see immediately 
above).. It concerned Agenda 2000 and the implementation of the Kyoto Protocol 
commitments.. The European Council accepted this approach and consequently 

333 See Bull. EU 12-1997, nr. 1.14.56 (Luxembourg); Bull. £1/6/1998, nr. I.n.32-34 (Cardiff) ; Bull. EU 12/ 

1998,, nr. I.8.67-70 (Vienna); Bull. EU 6/1999, nr. I.n.30-32 (Cologne); Butt. EU 12/1999,nr -1.14.46-50 

(Helsinki);;  Bull EU 6-2000, nr. I.37.48 (Feira); Bull. EU 12-2000, nr. I.24.43 (Nice); BuÜ. EU3-2001, 

nr .. I.26.50-51 (Stockholm: only indirectly) ; Bull. EU 6-2001, nr. I.17.32 (Göteborg); Butt. EU 12-2001, nr. 

1.14.344 (Laeken: indirect reference: reference to key environmental indicators); Bull. EU 3-2002, nr. I.7.9 

(Barcelona). . 

>»» COM(98)333-
355 See also Dhondt &  Uylenburg 2000, p. 121-122. 
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startedd inviting the Council formations involved in these 'projects'. Second, the 
responsibilityy for producing the strategies lies with the various relevant Council 
formationss and not with the Environment Council. They are assisted not just by 
thee DG Environment of the Commission but also by some of the other DGs. In 
otherr words, there has been a shift in responsibility for exploring relevant action. 
Thiss approach has been referred to as a strategy of'sectoral self-responsibility, 
mixedd with some elements of leadership by heads of governments'.'6 Although it 
seemss the most logical approach, some have had littl e faith in its effectiveness. 
Thee reason was found in the fact that the various Council formations are not 
ablee to 'let go' of the 'sectoral interests'. It was expected that 'the environmental 
dimensionn wil l only be integrated to the extent that it does not lead to a modifi-
cationn of the core activities and the core interests of the sector'.37 Third, special 
emphasiss is put on monitoring and evaluating progress in the development and 
implementationn of the various integration strategies using so-called indicators 
andd timetables.38 

Thee relevant DGs of the Commission have provided input for the discussion 
inn the various Council formations involved in the Cardiff Process. As a conse-
quence,, quite a lot of Commission communications have been issued in the 
lastt few years, specifically dealing with the relationship between environmen-
tall  protection and a particular non-environmental policy area of the EC. Good 
exampless are: the Working Paper 'Towards a framework for the solution of the 
environmentall  problems caused by traffic of heavy goods vehicles'; the Commu-
nicationn 'Strengthening environmental integration within Community energy 
policy';; the Communication 'The Common Transport Policy - Sustainable 
Mobility:: Perspectives for the Future'; the Communication 'Directions towards 
sustainablee agriculture'; the Communication 'Single Market and Environment' 
andd the Communication 'Integrating environment and sustainable development 
intoo economic and development co-operation policy - Elements of a comprehen-
sivee strategy'.39 

33 Hey 1999, p. 10-12. 
377 Hey 1999, p-10. 
388 Commission Workin g document 'Report on Environmental and Integration Indicator s to Helsinki 

Summit' ,, SEC(i999)i942; Commission Communication 'Indicator s for  the Integration of Environ-

mentall  Concerns into the Common Agricultura l Policy', COM{20oo)20. See also EEA: TERM 2000 

andd TERM 2001 (containing 'indicator s tracking transport and environment integration in the EU'), 

examining,, for  example, whether  we are getting better  at managing transport demand and at improvin g 

thee modal split and whether  we are moving to a fairer  and more efficient pricin g system, which ensures 

thatt  external costs are internalised. 

»» COM(98)444; COM(98)S7i; COM(98)7i6; COM(9g)22; 0 ^ ( 9 9 ) 2 6 3; COM(2ooo)264. 

26 6 



CHAPTERR II  THE CONTENT OF ARTICL E 6 EC 

ImpactImpact of the process: hard to measure 
Thee Cardiff process has indeed resulted in various policy documents setting 

outt policy-specific strategies for integration of both the Council (formations) and 
thee Commission. These strategies have not always been very concrete, however. 
Orr they seem to be enumerations of already existing proposals and/or measures. 
Indeed,, in March 2001, the IEEP reviewed some of the integration strategies 
andd concluded that they did not yet contain many specific measures that were 
new.400 It is difficult to measure the real impact of this political/policy process on 
thee Community measures actually proposed, adopted and implemented. During 
thee analysis of the secondary legislation making up the policy areas (see below), 
noo explicit references were found to this process inn this legislation.41 For a more 
detailedd analysis of the process, specific academic literature can be consulted.4* 

IntegrationIntegration in the Sixth Action Programme 
Thee starting point of the Sixth Environmental Action Programme seems to 

bee the same as that of the previous programme: integration of environmental 
concernss in all Community policies and achievement of sustainable develop-
mentt throughout the Community.43 The key environmental priorities for the 
nextt ten years are: 1) climate change, 2) nature and biodiversity, 3) environment 
andd health and quality of life (impact chemicals, pesticides, noise, etc.) and 4) 
naturall  resources and wastes. 

2.44 Similar clauses in the EC Treaty 

Introduction Introduction 
Thee provision in Article 6 EC is not the only one with, what 

couldd be called, a 'horizontal effect' in the EC Treaty, however. In fact, since the 
Maastrichtt Treaty, there has been an inflation of such 'horizontally applicable' 
orr 'horizontal' clauses or provisions.44 A horizontal clause for the regional policy 
wass inserted into the EC Treaty at the same time as the one for the environmen-
tall  policy, thus, with the SEA (now Article 159 EC). The Maastricht Treaty intro-
ducedd (more or less) similar clauses for the culture (now Article 151,4 EC) and 

4 00 IEEP report 2001. p. iii . 
411 References were only found in policy documents preparing for  and explaining new policies. See for 

example,, the Commission communications mentioned immediately above, under  the titl e 'Different 

fromm previous policy efforts'. 
422 Quite some literatur e has been published on the Cardif f Process, most notably, Grimeaud 2000, p. 207-

218;;  Unfried 2000, p. 112-119 a°d Wurzel 2001, p. 7-15. 
455 Articl e 1,1 of Decision of the EP and of the Council laying down the Sixth Community Environment 

Actionn Programme, O] 2002 L242/1. 
444 See also: Van Ooik 1999, p. 162 and Sevenster  &  Vedder  2000, p. 4. 
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thee public health (now Article 152,1 EC) policies of the Community, as well as for 
thee industry policy (Article 157, 3 EC) and the development cooperation policy (now 
Articlee 178 EC). The Treaty of Amsterdam added the following policies (or activi-
ties)) to this list: action relating to the equality between men and women (Article 
3,, 2 EC); the employment policy (Article 127, 2 EC) and the consumer protection 
policyy (Article 153,2 EC). In addition, such clauses can be identified in annexes 
too the Treaty of Maastricht and the Treaty of Amsterdam concerning animal 
welfarewelfare and sport. 

RegionalRegional policy 
Articlee 159 (formerly, Article 130b) EC stipulates: 'The formulation and 

implementationn of the Community's policies and actions and the implementa-
tionn of the internal market shall take into account the objectives set out in Article 
1588 and shall contribute to their achievement. The Community shall also support 
thee achievement of these objectives by the action it takes through the Structural 
Fundss (...), the European Investment Bank and the other existing financial 
instruments'' (emphasis added). This clause has been referred to as the 'coordina-
tiontion principle'. 45 

PolicyPolicy relating to culture 
Thee Treaty of Maastricht introduced a title on culture in the EC Treaty 

whichh contained the following provision: The Community shall take cultural 
aspectss into account in its action under other provisions of this Treaty' (emphasis 
added).466 The Treaty of Amsterdam added a specific goal: 'in particular in order 
too respect and to promote the diversity of its cultures'.47 

PolicyPolicy relating to public health 
Articlee 152,1 in the Public Health Title, on the other hand, requires that: 

'A'A high level of human health protection shall be ensured in the definition and 
implementationn of all Community policies and activities' (emphasis added). 
Thee Maastricht version of this article was actually quite different. Article 129, 
11 EC read: 'Health protection requirements shall form a constituent part of the 
Community'ss other policies' (emphasis added). 

IndustryIndustry policy 
Articlee 157, 3 (formerly Article 130, 3) EC provides that the 'Community shall 

contributecontribute to the achievement of the objectives set out in paragraph 1 through the 
policiess and activities it pursues under other provisions of this Treaty' (emphasis 
added). . 

455 Kapteyn &  Verloren van Themaat 1998, p. 1026-1027. 
466 At the time: Articl e 128,4 EC. 
477 Articl e 151,4 EC Treaty. 
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DevelopmentDevelopment Cooperation policy 
Articlee 178 (formerly, Article 13011) EC reads: The Community shall take 

accountaccount of objectives referred to in Article 177 in the policies that it implements 
whichh are likely to affect developing countries' {emphasis added). 

EqualityEquality between men and women 
Articlee 3, 2 EC requires that: 'In all the activities referred to in this Article, 

thee Community shall aim to eliminate inequalities, and to promote equality, 
betweenn men and women' (emphasis added). 

EmploymentEmployment policy 
Articlee 127, 2 EC provides that The objective of a high level of employ-

mentt shall be taken into consideration in the formulation and implementation of 
Communityy policies and activities' (emphasis added). 

ConsumerConsumer protection policy 
Besidess a horizontal provision in relation to action on equality between men 

andd women and the employment policy, the Treaty of Amsterdam also intro-
ducedd a horizontal provision in relation to the consumer protection policy of 
thee Community. In particular, it is provided now that the consumer protection 
requirementss 'shall be taken into account in defining and implementing other 
Communityy policies and activities' (emphasis added). 

ActionAction relating to animal welfare 
Annexedd to the Treaty of Maastricht was a Declaration on the protection of 

animals.. This stated that: The Conference calls upon the European Parliament, 
thee Council and the Commission, as well as the Member States, when drafting 
andd implementing Community legislation on the common agricultural policy, 
transport,, the internal market and research, to pay full regard to the welfare 
requirementss of animals' (emphasis added). The Protocol on protection and 
welfaree of animals, annexed to the Treaty of Amsterdam is phrased slightly 
different.. It reads: 'In formulating and implementing the Community's agri-
culture,, transport, internal market and research policies, the Community and 
thee Member States shall pay full regard to the welfare requirements of animals' 
(emphasiss added). However, a qualification is added because it is said that full 
regardd shall be paid to animal welfare requirements 'while respecting the legis-
lativee or administrative provisions and customs of the Member States relating in 
particularr to religious rites, cultural traditions and regional heritage'. 

ActionAction relating to sport 
Nott a protocol but a declaration annexed to the Treaty of Amsterdam was 

devotedd to sport. It stated that 'The Conference emphasises the social signifi-
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cancee of sport, in particular its role in forging identity and bringing people 
together.. The Conference therefore calls on the bodies of the European Union 
too listen to sports associations when important questions affecting sport are at 
issue.. In this connection, special consideration should be given to the particular 
characteristicss of amateur sport'. 

Summary Summary 
Thee overview above shows that the provision in Article 6 EC is one of several 

so-calledd 'horizontal' provisions or clauses. In particular, (more or less) similar 
provisionss have been identified in relation to Community policies or activities 
onn economic and social cohesion {or regional policy), culture, public health, 
industry,, development cooperation, equality between men and women, employ-
ment,, consumer protection, animal welfare and sport. What the meaning and 
rolee of these provisions is in the context of the EC Treaty in general and the 
variouss policies in particular, will be discussed in the course of this chapter {see 
especially,, Section 9.1). 

33 Scope ratione personae 

3.11 Introduction 

Inn this section, I wil l try to answer the question as to who must 
bee considered responsible for integration in the sense of Article 6 EC. Thus, I 
wil ll  examine to whom the provision is directed. 

3.22 The wording of Article 6 EC 

Att first glance, the wording of Article 6 EC seems to suggest 
thatt this article is solely directed at the institutions of the Community and 
thuss only concerns action by the Community. In other words, it does not seem 
too apply to the formulation and implementation of policies and activities by 
thee Member States. The text of the article clearly refers to policies and activi-
tiess of the Community as enumerated in Article 3 of the EC Treaty/8 If it was 
designedd to address the Member States (in the first place or at the same time), 
itt might have explicitly referred to these, as, for example, Article 159 EC does 
inn relation to the objectives of the regional policy.49 This view in relation to the 

Thee 1987 version of the principle already used the term 'Community' and it has been like that ever 

since.. Observations in relation to this issue prior to the adoption of the Maastricht and Amsterdam 

changess or amendments still contribute to the discussion therefore. 

Articlee 159 EC reads: 'Member States shall conduct their economic policies and shall coordinate them in 

suchh a way as, in addition, to attain the objectives set out in Article 158...'. 
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scopee ratione personae of Article 6 EC has also been the overriding opinion in 
literature.. Like the other environmental principles, the integration principle, is 
consideredd to 'merely' form the starting point of European environmental policy 
andd not the basis for the policies of the Member States.50 

Itt should be added, however, that the wording of a Treaty provision is not 
necessarilyy decisive in this respect. Other policy-specific objectives, most nota-
bly,, those for the CAP in Article 33, i EC, have been considered 'binding' for the 
Memberr States and this despite the fact that the Treaty text does not explicitly 
mentionn them. From case law of the ECJ, it appears that the Member States 
aree bound by the objectives in Article 33 EC when adopting rules on matters 
forr which there are no Community rules yet.5' Consequently, the wording of 
Articlee 6 EC is not a very reliable criterion for determining the entities to which 
thee article is directed. Certain case law of the ECJ and of national courts gives 
furtherr indications, however. 

3.33 Relevant case law 

Casee law of the ECJ, specifically in relation to the provisions in 
Articless 6 and 174 EC, seems to confirm the proposition that these articles are 
directedd to the Community institutions and not to the Member States. In the 
PeraltaPeralta case, the Court held that Article i3or EC {now Articles 6 and 174 EC) is 
limitedd to defining the general objectives of the Community in the matter of the 
environment;; the responsibility for deciding what action is to be taken in this 
respectt is given to the Council.52 It added that the Member States are, however, 
allowed,, on the basis of Article i30t EC (now Article 176 EC), to maintain or 
introducee more stringent protective measures. In his Opinion, AG Lenz was 
moree explicit as he maintained that Article i3or EC is 'generally speaking, incapa-
bleble of affording any criterion for action by the Member States [in the field of the envi-
ronment}'»ronment}'» In casu, this meant that this Treaty provision did not preclude the 
applicationn of the contested Italian environmental legislation. Naturally, such 
languagee is fatal to an argument that these Treaty provisions have direct effect, 

500 Vandermeersch 1987, p. 416-417; Molkenbur 1990, p. 680-681; Sevenster 1992, p. 104; Chalmers 1995, 

p.. 71; De Sadeleer 1999a, p. 85; De Sadeleer 1999b, p. 61; Jans 2000a, p. 22-23 a nd Nollkaemper 2000a, 

p.. 23. See specifically in relation to the precautionary principle: Haigh 1994, p. 237; Lavrysen 1998, p. 

75;; Larmuseau 2000, p. 40-41. 
511 Case 237/82 Jongeneel [1984] ECR 483. In this case, the Court held in particular that, in the absence 

off  Community rules in a certain matter, the Member States retained the power to apply relevant rules 

ass long as those rules are not trade-distorting and contribute to the achievement of the CAP objectives 

pendingg the adoption of Community rules. See also Barents 1994, p. 33. 
522 Case C-379/92 Peralta [1994] ECRI-3453, para. 57-58. 
533 Opinion AG Lenz, Case C-379/92 Peralta [1994) ECR 1-3453, paragraph 33. 
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ass one author put it.54 They are not immediately enforceable in national courts by 
individuall  applicants.55 

Nationall  courts have adopted the same approach as the Court. More in 
particular,, in relation to the precautionary principle, a British Court held that 
thee Secretary of State was not required to apply this principle by virtue of Article 
i3or,, 2 EC (now Article 174, 2 EC) when taking action where possible risk of 
environmentall  harm or harm to human health arises. In the Court's view, 
Articlee 174, 2 EC sets out principles on which the environmental policy of the 
Communityy is to be based. It does not create an obligation on Member States to 
takee specific action.56 In relation to the status of the precautionary principle in 
Articlee 174 EC, in particular, reference can also be made to the decision of the 
Dutchh District Court in the Waterpakt case.57 

Forr reasons of completeness, mention should be made here of the (deviat-
ing)) Opinion of AG Cosmas in the Fornasar case.'8 The Judgment of the Court 
inn this case, as well as the Opinion of the AG, is discussed in great detail in the 
nextt chapter (Chapter III , Section 4.2.3.4). It is sufficient here to observe that 
inn his Opinion, which contrasts strongly with the uniform (above-mentioned) 
casee law, Cosmas examines whether Article i3or EC (now Articles 6 and 174 
EC)) can be 'directly applicable' in the national legal order. He checks, more in 
particular,, whether the national judge is required to, in light of the fact that the 
applicablee Community secondary legislation is invalid, apply the provisions of 

544 Hughes 1995, p. 243. 
555 See on direct effect of Treaty provisions: Craig & De Burca 1998, p. 163-175. 
566 Queen's Bench Division, 4 October 1994, R v. Secretary of State for Trade and Industry ex parte 

Duddridgee & Others, J EL 1995, p. 224 with analysis by Hughes, p. 238. See also Thornton & Beckwith 

i997>> P- 59-
577 Rb. Den Haag, 24 November 1999, (2000) M«fR 63 (with case note by Jans & Verschuuren). See also 

lesss explicit: Rb. Den Haag, 21 October 1999, {2000) MsjR 8 (with case note by Verschuuren). Even 

though,, it is correct that a shift is noticeable in Dutch case law from implicitly to explicitly using the 

precautionaryy principle for review (see in this sense: Lambers 2000, p. 179), this review is never imme-

diatelyy or directly based on the principle as set out in Article 174, 2 EC. Rather it concerns instances 

wheree the principle has been laid down in specific national legislation or policy documents or national 

legislationn implementing Community law with a precautionary approach. See e.g. ABRS, 28 Janu-

aryy 1999, {1999) AB177, with case note by Backes (implicit review). See also e.g. President ABRS, 21 

Decemberr 1999, 3 (2000) JM 45, with case note by Van der Meijden; ABRS, 12 May 2000, (2000) MsJJJ 

159.. Calls for clear codification of the precautionary principle in (more general) national legislation have 

becomee more and more frequent. (See e.g. Backes 1999, nr. 177. See also Lambers 2000, p. 179)- That 

codificationn in national law has a positive effect on the development of case law relating to environ-

mentall  principles such as the precautionary principle appears from the situation in Flanders (compare 

Lavrysenn 1998, p. 75, with Larmuseau 2000, p. 40). 
588 Opinion Advocate General Cosmas in Case C-318/98 [2000] ECRI-4785. 
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Articless 6 and 174 EC instead and thus come to a definition of 'hazardous waste'. 
Hee concludes that the Treaty provisions in question are 'quasi direct', arguing 
thatt the national legislative framework should indeed be reviewed on the basis 
off  the (precise and concrete) 'core content' ('noyau intangible') of the Treaty 
provisions.599 Whatever it is he means by this, the Court refrains from following 
thee reasoning. It does not declare the directive at issue invalid and consequently 
doess not view the national regime, 'directly' in the light of the environmental 
provisionss in the Treaty. Rather then reviewing the act in the light of the precau-
tionaryy and prevention principle, the Court interprets it in the light of these 
principless and simply answers the questions posed to it by the national judge. 
Consequently,, the Peralta case law still holds. However, it is necessary to qualify 
thiss case law further and make the following three comments. 

3.44 Three additional comments 

3.4.11 Introduction 

Itt appears from the above-discussed case law that the integra-
tionn principle in Article 6 EC is solely directed towards the Community insti-
tutions,, as are 'the objectives, principles and criteria' in Article 174 EC. The 
precisee extent to which these provisions 'bind' the institutions wil l be examined 
inn the next chapter (Chapter III) . As for the question as to which Community 
institutionss are responsible for the integration of environmental protection 
requirements,, it may be asserted that next to the Commission it also seems to 
'affect'' the Council and the European Parliament. I wil l come back to the inter-
pretationn of this particular aspect of Article 6 EC later in this chapter (see below, 
Sectionn 5). 

However,, the conclusion made on the above-discussed case law should be 
nuancedd or even refined in light of certain elements, including other case law. 
Itt seems incorrect to argue that Article 6 EC (as well as in fact Article 174 EC) 
iss incapable of affecting Member States' policies. These national policies wil l be 
confronted,, for example, with Community legislation that applies or reflects the 
integrationn principle (integration in harmonised areas). Using the principle of 
Communityy loyalty, it might even be contended that Article 6 EC in fact imposes 
somee kind of general passive obligation on Member States to refrain from action 
thatt might frustrate the (future) achievement and observance of the EC environ-

599 Paras 55-61. The views of this AG in relation to this issue seem to have evolved. Earlier, in his Opinion 

too the Stichting Greenpeace case (Case C-321/95P [1998] ECR [-1653), he had limited the scope ratione 

personaee of the integration principle to the Community institutions, arguing, more in particular, that 

itt imposed 'a specific and clear obligation' on the Community institutions, (see also below, Chapter III , 

Sectionn 4.2.6). 
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mentall  objectives and principles. All of this wil l appear from the observations 
below. . 

3.4.22 Integration through implementation 

First,, it may be noticed that, as has also been observed in 
literature,600 the Member States wil l be required to observe a certain degree of 
integrationn because of their obligation to translate into national legislation Com-
munityy secondary law observing or reflecting the principle. The provision in 
Articlee 6 EC, as well as in fact those in Article 174 EC, will be imported into or 
workedd out in secondary law by the Community legislature, and, if this legisla-
tionn is addressed to the Member States, the latter will be under the obligation 
too implement it. Thus, 'indirectly' they wil l 'observe' these Treaty provisions. 
Iff  the secondary legislation in question contains an explicit reference to such 
ann objective or principle, applicants wil l be able to use it to challenge national 
legislationn before a national court. It must be stressed, however, that in such a 
case,, the obligation to adhere to the objectives and principles is derived from the 
Communityy act in question, and not 'directly' from Articles 6 and 174 EC. An 
examplee of a Community act, which may be regarded as requiring the Member 
Statess to integrate environmental protection requirements into another policy 
area,, is Directive 89/552 on the coordination of certain provisions laid down 
byy Law, Regulation or Administrative Action in Member States concerning the 
pursuitt of television broadcasting activities. Article 12 of this directive provides 
thatt television advertising and teleshopping shall not encourage 'behaviour 
prejudiciall  to the protection of the environment'.6' More examples wil l be given 
below,, in the chapters on integration in, respectively, the CAP, the CTP and the 
ECC Energy Policy. 

3.4.33 Environmental Action Programmes and Declarations 

Itt may also be remarked here that some of the environmental 
actionn programmes have clearly promoted the need for integration both at the 
Communityy and the national level. The Fourth Environmental Action Programme 
statess that even though initially the integration objective should first and fore-
mostt be realised at the level of the Community's own policies and actions, it 

Seee in the same sense: Jans 2000a, p. 22-23 aru*  De Sadeleer 1999a, p. 8;. Compare De Sadeleer 1999b, 

p.. 61. Some commentators have placed this remark in the context of the reference in Article 6 EC to 

bothh the definition and the implementation of Community policies and activities: Kamminga & Klatte 

1994,, p. 5; Kamminga 1994, p. 2; (he refers to the EIA directive). Compare Epiney & Furrer 1992, p. 

387-388.. On this wording: see also immediately below. 

OJOJ19891989 L298/23, as amended by Directive 97/36, OJ1997 L202/60. 
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should,, at one point or another, also be implemented at the level of the Member 
States.622 The Fifth Environmental Action Programme provides, inter alia, that 
whereass an assessment of the implications for the environment wil l be made in 
thee course of drawing up Community policies and legislation, Member States 
shouldd undertake similar integration by applying environmental impact assess-
mentss to their own plans and programmes.6*  This observation must be seen in 
lightlight of the fact that the Action Programme concerns a policy and strategy for 
thee environment and sustainable development within the European Commu-
nity,644 as well as the fact that the Programme is said to combine the principle 
off  subsidiarity with the wider concept of shared responsibility, which involves a 
mixingg of actors and instruments at the appropriate levels. 

Similarr language may be found in the Declaration on Assessment of the Envi-
ronmentalronmental Impact of Community Measures in the Final Act of the Treaty of Maas-
tricht.. In this declaration, the Commission and the Member States undertake 
inn its proposals, respectively in the implementation of these proposals, 'to take 
fulll  account of their environmental impact and of the principle of sustainable 
growth'.. In the Declaration on Environmental Impact Assessments annexed to the 
Treatyy of Amsterdam the reference to the Member States has, however, disap-
peared. . 

3.4.44 The effect of the principle of Community loyalty or 
solidarity y 

Anotherr important observation, which must be made in this 
context,, concerns the possible effect of the principle of Community loyalty, or 
solidarity,, set out in Article to (formerly Article 5) of the EC Treaty. Article 10 EC 
containss certain general obligations for the Member States, in particular, two 
positivee obligations and one negative. First, Member States shall take all appro-
priatee measures to ensure fulfilment of the obligations arising out of the EC 
Treatyy or resulting from action taken by the Community institutions. Second, 
theyy shall facilitate the achievement of the Community's objectives. And third, 
theyy shall abstain from any measures that could jeopardise the attainment of 
thee objectives of the Treaty. The first positive obligation can be divided into (a) 
thee obligation to take all appropriate measures necessary to ensure the effec-
tivee application of Community law, (b) the obligation to ensure the protection 
off  rights stemming from primary and secondary Community law and (c) the 
obligationn to act (themselves) to achieve the objectives of the Treaty, in particular 
inn the case of inaction by the competent Community institution.65 The negative 

622 OJ1987 C 328/41. 
6'' OJ 1993 C138/1. 
644 See for a similar remark in relation to the previous action programmes: Sevenster 1992, p. 104. 
655 Kapteyn & Verloren van Themaat 1998, p. 148-163. 
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obligationn also contains three obligations: (a) the obligation to abstain from mea-
suress which could impede the effectiveness of Community law, (b) the obliga-
tionn too abstain from measures which could hinder the internal functioning of 
thee Community institutions and (c) the obligation to abstain from any measures 
whichh could hinder the development of the Community integration process. 
Thee first obligation of these three is the one used to argue that the Member 
Statess must refrain from encouraging the conclusion of agreements, decisions 
orr concerted practices incompatible with Articles 81 or 82 EC. These articles, in 
conjunctionn with Article 10 EC, require the Member States not to introduce or 
maintainn in force measures, which may render ineffective the competition rules 
applicablee to undertakings.66 Finally, Article 10 EC is considered to be 'an expres-
sionsion of the general principle of mutual cooperation'.67 

AA couple of authors have indeed contended that Article 10 EC, together with 
Articlee 3,1 EC, and read in the light of the specific objectives and principles of 
Articless 6 and 174 EC (Article i3or EC at the time), imposes 'wide-rangingobliga-
tionstions of environmental protection, preservation, conservation, prevention and precau-
tiontion on the national competent authorities'.68 While accepting that the Articles 6 
andd 174 EC are not drafted in such a way as to confer rights on individuals, it is 
assertedd that the articles do impose obligations on the Community as well as on 
thee Member States. It is, more in particular, claimed that 'national administrative 
authoritiesauthorities are hound to give effect to the object and purpose of Article ljor when they 
adoptadopt individual environmental decisions'.69 The authors base their reasoning on 
ann analogy with Community competition law. However, upon closer examina-
tion,, it becomes clear that they are in fact referring to the existence of such an 
obligationn in areas that are already harmonised. They assert, in particular, that 
whenn Articles 6 and 174 EC are interpreted together with Articles 3,1 and 10 EC, 
'thee three Articles between them impose an obligation on national authorities to 
applyy these principles whenever they take a decision under any licensing proce-
duree which implements a European directive' (emphasis added).70 In other words, 
theyy simply defend the view that the proper application of national legislation 
adoptedd to implement a directive in the environmental sphere will require the 
observancee of the environmental objectives and principles in the EC Treaty.71 

666 For Article 81 EC: Case 267/86 Van Eycke [1988] ECR 4769, para. 16; Case C-185/91 Reiff [1993] ECR 

1-5801,, para. 14; Case C-153/93 Delta Schiffahrts-und Speditionsgesellschaft [1994] ECR I-2517, para. 

144 and Case C-35/96 Commission v Italy [1998] ECR 1-3851, para. 52-60. For Article 86 EC: Case 13/77 

GB-Inno-BMM [1977] ECR2115, para. 31. 
77 Kapteyn & Verloren van Themaat 1998, p. 158. 

688 Doyle & Carney 1999, p. 44-47. 
99 Doyle & Carney 1999, p. 44. 

700 Doyle & Carney 1999, p. 47. 
711 See also Epiney & Furrer 1992, p. 387: 'weil die Pflkht zur korrekten Umsetzung notwendigerweise 

auchh die Beachtung der durch die jeweilige Richtlinie konkretisierten Ziele impliziert'. 
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Thiss corresponds with what was previously discussed under the first comment. 
Itt may also be indicated here that the applicants in the Duddridge case (see 
above)) also, amongst other arguments in support of their contention, relied on 
Articlee 10 EC. However, the national court did not accept the argument. 

Nevertheless,, it is not entirely inconceivable, in my opinion, to rely on the 
principlee of Community loyalty in Article 10 EC in order to identify the existence 
off  some kind of passive obligation for the Member States to observe the provi-
sionss in Article 6 and 174 EC, outside of any (other) primary and/or secondary 
law.. It is important to observe in this regard that the Court has already recog-
nisedd or identified obligations for the Member States that are additional to those 
createdd by secondary EC law. The Court used the second paragraph of Article 
100 EC (i.e. Member States must facilitate the achievement of the Communi-
ty'ss objectives) in conjunction with the third paragraph of Article 249 EC, for 
example,, to conclude that, in the period prior to the expiry of the transposition 
deadline,, Member States must refrain from adopting measures 'liable seriously to 
compromisecompromise the result prescribed'.72 In other words, the Court identified an obliga-
tionn for the Member States outside the scope of and thus additional to those laid 
downn in the secondary legislation in question. In relation to the provisions in 
bothh Articles 6 and 174 EC, it could be argued that in conjunction with Article 
100 EC, these articles create an obligation for Member States to refrain from 
takingg action which might frustrate the future achievement and observance of 
thee EC environmental objectives and principles. An analogy may be drawn in 
thiss respect with the binding force for the Member States of the CAP objectives 
inn Article 33 EC (see immediately above). 

3.4.55 Similar obligations in other legal instruments 

Finally,, to conclude these paragraphs on the scope ratione per-
sonae,, it may be observed that the Member States can be bound by more or less 
identicall  integration requirements laid down in other legal instruments, such 
ass national legislation or international agreements (see also above, Section 2.2)." 

3.55 Summary 

Takingg into account the wording of Article 6, as well as certain 
casee law of both the ECJ and the national courts, it must be concluded that the 
locuss of responsibility for securing integration, as required by Article 6 EC, 

7272 Case C-129/96 Inter-Environnement Wallonië [1997] ECRI-7411, para. 50. This case concerned the 

adoptionn and implementation of Council Directive 91/156 amending Council Directive 75/442 on waste. 

Seee also Case C-265/95 Commission v France [1997) ECR I-6959, para. 66 (Articl e 28 EC, in conjunc-

tionn with Articl e 10 EC). 
733 See also Sands 1995, p. 205-208 and Nollkaemper  2000a, p. 22-32. 

37 7 



INTEGRATIO NN OF ENVIRONMENTA L PROTECTION INTO OTHER EC POLICIE S 

seemss to lie, first and foremost, with the Community institutions. However, 
inn the light of some other elements, including other case law of the ECJ, this 
conclusionn should be slightly adjusted or nuanced. Naturally, the Member States 
wil ll  be required to integrate environmental protection requirements to the 
extentt that Community secondary legislation demands this of them. However, 
evenn in areas that have not been harmonised, it is possible to distinguish an 
obligationn for Member States on the basis of Article 6 EC and this in conjunc-
tionn with the principle of Community loyalty in Article 10 EC. It could be argued 
thatt they have a (passive) obligation to refrain from adopting policies which 
couldd complicate or hinder the (future) achievement or observance of the prin-
ciplee in Article 6 EC, just like that of the objectives and principles in Article 174 
EC. . 

44 Scope ratione materiae 

4.11 Introduction 

Thee next few paragraphs will deal with the question of, what 
couldd be called, the 'area of activity' of the principle in Article 6 EC. They will , 
inn other words, examine what is covered by the phrase 'Community policies and 
activitiesactivities referred to in Article 3'. 

4.22 Discussion before the Treaty of Amsterdam 

Intro Intro 
Beforee the adoption of the amendments by the Treaty of 

Amsterdam,, there was plenty of discussion in the literature on the question 
off  which policies came within reach of the integration principle, at the time, 
inn Article i3or, 2 EC. The discussion stemmed from the unclear wording of 
thee article. The phrase 'the Community's other policies' in the SEA version 
(i.e.. after the SEA) as well as the phrase 'other Community policies' under the 
Maastrichtt version (i.e. after the Maastricht Treaty) was insufficiently specific. 
Thee term 'policy' was, and still is, not defined in the EC Treaty. It was thus not 
entirelyy clear whether the phrase in Article i3or, 2 EC encompassed the Com-
munity'ss areas of activity that were explicitly referred to as 'policies', some of 
thosee areas of activity or, rather, all the Community's activities, even those that 
weree not explicitly referred to as 'policies'. 

SEASEA version 
Beforee the Treaty of Maastricht amended the structure of the EC Treaty, the 

phrasee 'the Community's other policies' in the integration provision seemed to 
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referr to Part III  of the Treaty, titled 'Policy of the Community'. Thus, the scope 
off  the principle appeared to be limited to the policies enumerated in that part. 
Asidee from the environmental policy (Title 7), these policies were: the competi-
tionn policy (Title 1), the economic (Title 2) and social (Title 3) policies, the policy 
forr economic and social cohesion (Title 5) and the policy relating to research and 
technologicall  development (Title 6). Title 4 contained provisions relating to the 
Europeann Investment Bank. Action in relation to the free movement of goods, 
persons,, services and capital as well as in relation to the agricultural and trans-
portt sector  - accumulated in Part II,  'Foundations of the Community' - seemed 
too be excluded from the scope of the principle. Not included either were the 
activitiess of the Community under Part IV of the EC Treaty, i.e. the 'Association 
off  the Overseas Countries and Territories'. However, the Treaty provision laying 
downn the integration principle was rarely interpreted this narrowly in literature. 
Rather,, it was claimed that the provision concerned all Community policies or all 
Communityy activities.74 Indeed, it is difficult to conceive that the principle did 
nott apply to action relating to the internal market, agriculture, transport and the 
associationn countries. In the chapters below, where it is examined whether and, 
iff  so how, the integration principle has been applied in practice, examples wil l 
bee found of integration in these policy areas between the entry into force of the 
SEAA and the Maastricht Treaty. Good examples in the CAP are the introduction 
off  the cross-compliance option in relation to livestock production subsidies as 
welll  as an extensification premium and the development of so-called 'agri-envi-
ronmentt measures'. 

MaastrichtMaastricht version 
Thee Maastricht Treaty implicitly confirms the broad interpretation." This 

Treatyy amended the EC Treaty structure in such a way that Part HI, titled 
'Community'Community Policies' also included the four freedoms and the policies on agri-
culturee and transport as well as a number of new policies (e.g. culture, public 
health,, consumer protection and development cooperation). Article 3 EC was 
alsoo amended. It lists the common policies and activities, which are, together 
withh the establishment of a common market and an economic and monetary 

744 See for  example Von Horst 1988, p. 317 ('aller  anderen Gemeinschaftspolitiken'); Roelants du Vivier  & 

Hannequartt  1988, p. 227; Hailbronner  1989, p. 104; Scheuing 1989, p. 176 ('bei allem Gemeinschaft-

shandeln');;  Vorwerk 1990, p. 63; Beyer  1990, p. 966 ('Jedes Tatigwerden des Gemeinschaft'); Molken-

burr  1990, p. 680 ('in alien Bereichen'); Sevenster  1992, p. 117 (This author  refers to certain paragraphs 

inn the Fourth Environmental Action Programme and the nature of the integration principl e itself to 

defendd a wider  interpretation of its scope.); Grabitz &  Nettesheim 1992, nr. 61 and Epiney 1993. p. 96. 

Compare::  Jahns-Böhm &  Breier  1992, p. 51; Pernice 1992, p. 141. For  the opposite view see Schröer 

1991,, p. 364. 
755 See in the same sense: Zils 1994, p. 27. 
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union,, the available means to achieve the main Community tasks or objectives, 
specifiedd in Article 2 EC. In other words, Article 3 EC translates these general 
taskss into more specific tasks or 'concrete job descriptions'.76 In fact, from that 
momentt onwards, Article 3 has been reflecting all the policy areas and activi-
tiess contained in Part III of the EC Treaty, where they are dealt with in greater 
detail.777 This Part III reflects all but one group of activities because Article 3(t) 
referss to 'measures in the spheres of energy, civil protection and tourism' and 
noo separate titles were - and are still not - dedicated in Part III to this specific 
groupp of measures. For reasons of completeness, it must be observed that the 
provisionss in relation to the association of the overseas countries and territories 
weree and still aree not included in Part III either but in Part IV of the EC Treaty.78 

Itt was thus plausible that the phrase 'other Community policies' in Article 
i3or,, 2 last sentence EC, as introduced by the Treaty of Maastricht, referred to 
thee Community policy areas and activities enumerated in the (restructured) Part 
HII  of the EC Treaty. Nothing in the text of this article suggested that some of 
thesee policy areas or activities in Part III were (to be) excluded from its scope. 
Still,, even after these 'Maastricht changes' some confusion remained in litera-
ture.. This confusion might have been partly caused by the diverging language 
versionss of the provision. The Dutch text, for example, referred to 'Community 
policyy in other areas' ('Gemeenschapsbeleid op andere gebieden') instead of 
'otherr Community policies'. Some commentators argued that the scope of the 
provisionn was not restricted to the common policies as listed in Part HI of the 
Treatyy but that it referred to 'all the Community's activities' or they believed 
thee operation of the principle extended 'to the entire Treaty'.79 Others bluntly 
indicatedd that the phrase 'other Community policies' simply was not specific 
enough.800 They suggested putting the word 'all' before 'other'. The question 
is,, however, which activities would be excluded if the scope of the integration 
principlee was indeed confined to Part III of the EC Treaty, as amended by the 
Maastrichtt Treaty instead of 'the entire Treaty'. The answer to that question is 
suppliedd in what follows, where the clarification that the Amsterdam Treaty 
broughtt or, at least tried to bring, is examined. 

Seee also Kapteyn &  Verloren van Themaat 1998, p. 113-118. 

Inn this respect, the construction of substantive Community law has been compared to a three-stage 

rocket::  the first  stage consists of Article s 2 and 3 EC, the second stage is Part II I  off  the EC Treaty (as 

restructuredd by the Maastricht Treaty) and the thir d stage is Community secondary law. See Kapteyn & 

Verlorenn van Themaat 1998, p. 115. 

Partt  I, II , V and VI  were and still are concerned with, respectively, the 'Principles' , 'Citizenship of the 

Union' ,, 'Institution s of the Community' and 'General and Final Provisions'. 

Sevensterr  1992, p. 408; Kramer 1995, p. 58; Jans 1995, p. 25. 

IEEPP 1995, p. 3. 
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4.33 Wording currently in force: the Amsterdam version 

Thee Treaty of Amsterdam seemed to have finally settled the 
wholee debate because the new text in Article 6 EC explicitly refers to the policies 
andd activities as listed in Article 3 EC. Hence, it encompasses all policy areas 
andd activities of Part II I of the EC Treaty, plus the activities in relation to energy, 
civill  protection and tourism as well as in fact the activities in relation to the 
associationn with the overseas countries and territories. 

Articlee 3 EC provides, more in particular: 

'1.'1. For the purposes set out in Article 2, the activities of the Community shall 
include,include, as provided in this Treaty and in accordance with the timetable set out 
therein: therein: 

(a)(a) the prohibition, as between Member States, of customs duties and quantitative 
restrictionsrestrictions on the import and export of goods, and of all other measures having 
equivalentequivalent effect; 
(b)(b) a common commercial policy; 
(c)(c) an internal market characterised by the abolition, as between Member States, 
ofof obstacles to the free movement of goods, persons, services and capital; 
(d)(d) measures concerning the entry and movement of persons as provided fir  in 
TitleTitle IV; 
(e)(e) a common policy in the sphere of agriculture and fisheries; 
(f)(f)  a common policy in the sphere of transport; 
(g)(g) a system ensuring that competition in the internal market is not distorted; 
(h)(h) the approximation of the laws of Member States to the extent required for the 
functioningfunctioning of the common market; 
(i)(i)  the promotion ofcoordinaton between employment policies of the Member 
StatesStates with a view to enhancing their effectiveness by developing a coordinated 
strategystrategy for employment; 
(j)(j)  a policy in the social sphere comprising a European Social Fund; 
(k)(k) the strengthening of economic and social cohesion; 
(I)(I)  a policy in the sphere of the environment; 
(m)(m) the strengthening of the competitiveness of Community industry; 
(n)(n) the promotion of research and technological development; 
(0)(0) encouragement for the establishment and development of trans-European 
networks; networks; 
(p)(p) a contribution to the attainment of a high level of health protection; 
(q)(q) a contribution to education and training of quality and to the flowering of the 
culturescultures of the Member States; 
(r)(r)  a policy in the sphere of development cooperation; 
(s)(s) the association of the overseas countries and territories in order to increase 
tradetrade and promote jointly economic and social development; 
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(t)(t) a contribution to the strengthening of consumer protection; 
(u)(u) measures in the sphere of energy, civil protection and tourism. 

2.2. In all the activities referred to in this Article, the Community shall aim to elimi-
natenate inequalities, and to promote equality, between men and women.' 

Obviously,, the reference to Article 3 EC must be regarded as an attempt by the 
drafterss of the Amsterdam Treaty amendments to include all Community poli-
ciess and activities under the scope of Article 6 EC. But they did not realise that 
byy clearly defining the scope of the integration principle in this way they also 
clearlyy limited it. The fact that the operation of the principle is now confined to 
policyy areas and activities as specified in Part III of the Treaty (and to a specifi-
callyy identified group of other activities in addition to this) and not to, as some 
asserted,, 'the entire Treaty', does in fact make a difference. 

Inn relation to this new reference in the text of the integration principle, it 
hass been observed that it is now clear that the environment must always play an 
importantt role, even when or where it does not concern a Community policy in 
thee strict sense. It also applies to so-called 'ad hoc action' for example.81 Indeed, 
itt is true that the use of both the word 'policies' and the word 'activities' in 
Articlee 6 EC corresponds with the fact that Article 3 EC refers to fields of activity 
thatt are explicitly called 'policies' and others that are not explicitly classified as 
such,, for example Article 3(m), calling for the 'strengthening of the competitive-
nesss of the Community's industry'.81 However, the action must fall under or 
relatee to one of the policies or activities of Article 3 EC. After all, Article 6 EC 
doess not refer to all Community policies and activities. Why is this significant? 
Thiss has as a consequence that action taken to contribute to the achievement of 
onee of the Community's objectives as set out in Article 2 EC and which cannot 
bee classified under or brought in relation to one of the activities or policies in 
Articlee 3 EC but which is instead based on Article 308 EC is, strictly speak-
ing,, excluded from the scope (ratione materiae) of the integration principle.*3 

Itt may be recalled that Article 308 EC gives the Community institutions the 
powerr to act in case action is necessary to attain, in the course of the operation 
off  the common market, one of the Community objectives, but for which the 
Communityy does not provide the necessary powers. In other words, there is still 
aa 'loophole' or 'lacuna' in relation to this aspect of the scope of the principle. In 
practice,, however, the damage remains limited. Not a lot of legislation is adopted 
onn the basis of Article 308 EC anymore. Recent action based on this provi-

Doumaa 1997, p. 181. 

Itt would have been sufficient for that matter to simply use the term 'activities' because this is what is 

usedd as a general term in the first sentence of Article 3 EC. 

Ecologiee 1998, p. 26. 
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sionn (besides that in the field of energy, civil protection and tourism of course) 
concerned,, for example, a monitoring centre for drugs and drug addiction.84 

Still,, a reference similar to the ones that were found in some of the other 
horizontall  clauses might have been better. Article 151,4 EC provides for the 
takingg into account by the Community of cultural aspects 'in its action under 
otherr provisions of this Treaty'. This clause seems, in other words, to include 
actionn based on Article 308 EC. The same appears true for the provision in 
Articlee 152,1 EC: 'A high level of human health protection shall be ensured in 
thee definition and implementation of all Community policies and activities' 
(emphasiss added). Remarkable in this respect is the reference in Article 178 EC 
whichh contains a horizontal clause for the policy on development cooperation. 
Thee scope ratione materiae of this provision is limited to the policies that the 
Communityy implements and 'which are likely to affect developing countries'. 
Thee same limited scope appears to be the case for the protection and welfare 
off  animals because a Protocol concerning this matter in the Final Act of the 
Amsterdamm Treaty explicitly list some policy areas in which the Community and 
thee Member States must pay full regard to the welfare requirements of animals. 
Itt concerns the agricultural, transport, internal market and research policies, or 
inn other words, also the policies which are most 'likely to affect' the protection 
andd welfare of animals. Because none of this is present in the wording of Article 
66 EC, it can be argued, a contrario, that the scope of the provision even covers 
thee policies or activities that are 'unlikely to affect' the environment. 

4.44 Limited to EC policies and activities? 

Anotherr limitation of the principle in Article 6 EC is of course 
thee confinement to the policies and activities of the 'Community'. In other words, 
basedd on its wording and especially also its context (in the beginning of Title II 
off  the EU Treaty, the title concerning the European Community), the principle's 
applicationn seems to be limited to policies and activities under the EC Treaty. 
Unlikee the sustainable development concept, the integration principle is not 
mentionedd in the Preamble and in the Common Provisions (Article 2) of the EU 
Treaty.. Consequently, its scope does not appear to extend to the other two pillars 
off  the European Union, i.e. the foreign and security policy (Title V) and the 
provisionss on police and judicial cooperation in criminal matters (Title VI), even 
though,, occasionally, the Commission does speak of integration into 'European 
Unionn Policies' instead of 'Community policies'.85 

844 Council Regulation 2220/2000 amending Regulation 302/93 on the establishment of a European 

Monitorin gg Centre for  Drugs and Drug Addiction (EMCDDA) . OJ 2000 L253/1. 
855 For  example, in a communication of the Commission in 1998 on integration, which was titled 

'Partnershipp for  Integration - A Strategy for  integrating Environment into European Union Policies' 

(COM( 98)333). . 
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Thatt leaves the question whether the principle must be applied in the context 
off  the Euratom and the ECSC Treaties.86 In this respect, it has been pointed 
outt that ECSC funds for environmental protection and their relation with the 
polluterr pays principle can only be explained by a reference to the integration 
principle,877 The environmental component in the rules for State aid to the coal 
industryy may also be mentioned in that context.88 The wording of the principle 
(i.e.. the use of the term 'Community', instead of e.g. 'European Community') 
doess not necessarily exclude such an interpretation. However, its context does. 
Iff  the integration principle was really intended to affect policies and activities 
otherr than the ones under the EC Treaty, including those under the ECSC and 
Euratom,, it would have been better to incorporate it in the Common Provisions 
off  the EU Treaty just like the sustainable development concept.89 

4.55 Summary 

Merelyy by looking at the text, it may be concluded that the 
policiess and activities that fall within reach of the provision in Article 6 EC are 
thosee listed in Article 3 of the same Treaty. After many years of debate the text 
iss finally clear on thiss point. It seems, however, that under this current formula-
tionn not every action by the Community falls within reach of the principle in 
Articlee 6 EC. Activities based on Article 308 EC appear excluded from the scope 
off  the principle, as amended under the Amsterdam Treaty. It is also clear that 
thee area of activity is limited to policies and activities of the European Commu-
nityy or EC. In other words, unlike the sustainable development concept (which is 
mentionedd in the Common Provisions of the EU Treaty), the integration princi-
plee does not appear capable of affecting other action underr the European Union 
orr the EU Treaty. The reasons for these limitations are not entirely clear. They 
aree even illogical in view of the fact that the sustainable development concept, 
too which the integration principle is connected (see further below), has a much 
widerr area of activity. 

Seee in the same sense: Kramer 2000, p. 15. 
77 Sevenster 1992, p. 117. 

888 Article 2 Commission Decision 3632/93/ECSC establishing Community rules for state aid to the coal 

industry,, OJ1993 L329/12. 
899 It should be added to this however that the ECSC Treaty expired on the 23th of July 2002. The ECSC 

fundss have been transferred to the EC so as to create a common fund dedicated to research in the coal 

andd steel area (Decision 2002/234, Of 2002 L79/42). It may be argued that the Commission will have to 

managee the research programmes according to the principles laid down in the EC Treaty, including the 

integrationn principle. 
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55 Scope ratione temporis 

5.11 Introduction 

Thee text of the integration principle indicates that environmen-
tall  protection requirements must be integrated both when Community policies 
andd activities are 'defined' and when they are 'implemented'. I wil l discuss this 
wordingg or this aspect of the principle under the title: what is the scope ratione 
temporiss of the principle, or in other words, as an answer to the question: when 
doess the integration principle apply? 

Sincee the entry into force of the Maastricht Treaty (in 1993), in the integra-
tionn provision reference is made to both the 'definition' and the 'implementa-
tion'' of Community policies. The underlying idea of this formulation seems to 
bee that decisions with significant environmental implications can be taken at 
moree than one stage of the 'policy process'.90 In fact, some German commenta-
torss already interpreted the SEA version of the integration principle - not yet 
containingg an explicit reference to various phases of the policy process - as 
requiringg integration at the 'overall policy design stage', when the various 'secto-
ral'' programmes are formulated, as well as, at the next stage, when the Commu-
nityy institutions work out or develop legal and administrative rules to put the 
variouss policy intentions and programmes into practice.91 The application of the 
integrationn principle during or in these various stages of the Community policy 
processs should be looked at more closely. In this context, I wil l first examine 
whatt is meant by the term 'definition' and then proceed to the meaning of the 
termm 'implementation'. 

5.22 'Definitiorf of Community policies and activities 

5.2.11 (Integration at the) Policy-design stage 

Sincee the Maastricht Treaty, the text of the integration princi-
plee itself, more in particular through the use of the term 'definition', seems to 
confirmm that the principle applies right from the start of the Community policy 
process.. This is when, in light of the need to attain the Community objectives 
(thee general objectives in Article 2 EC as translated into the various 'policy- or 
activity-specific'' objectives mentioned in the various Treaty titles), (new) political 
prioritiess are identified and discussed, general policy choices and intentions are 
formulatedd and/or policy programmes are developed. It would seem that the 
phrasee 'the definition of the Community policies and activities' encompasses 

900 See also 1EEP 1992, p. 7. 
911 Kramer 1988a, p. 288; Molkenbur 1990, p. 680 and Jahns-Böhm & Breier 1992, p. 51. 
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bothh the 'initial defining' or 'developing' as well as the subsequent 'redefining', 
'redeveloping'' or 'reforming' of the policies and activities. 

Especiallyy interesting in regard to the policy-design stage are the annual 
workk programmes of the Commission. They contain the main themes and 
politicall  priorities for the coming legislative year. They are sent to the Euro-
peann Parliament to enable a general debate on the issues incorporated as well 
ass to stimulate cooperation and coordination between the institutions.92 The 
workk programme of the Commission is supplemented with a so-called 'indica-
tivee legislative timetable'. This document concretises the political priorities 
establishedd in the work programme. It sets out all of the important legislative 
proposalss for the forthcoming year. For 2000, the 'Indicative list of actions 
foreseen'' (as it has been called), annexed to the Commission's Work Programme 
forr 2000, includes, besides legislative proposals, 'non legislative projects' 
(mainlyy reports, communications and white & green papers) and 'autonomous 
acts'' (mostly Commission decisions and guidelines). Therefore, it is consider-
ablyy more detailed than the list of'new legislative initiatives' of the year before. 
Thee Programme itself, which is laid down in a Communication from the 
Commissionn to the Council, the European Parliament, the Economic and Social 
Committeee and the Committee of the Regions,93 identifies as the priorities for 
2000:: developing the common European Security and Defence Policy, seeking 
furtherr trade liberalisation, strengthening the rules-based trading system and 
addressingg the specific issues of developing countries, promoting strong and 
sustainedd growth achieved through policies aimed at restoring full employ-
mentt and supporting social cohesion, developing a 6th Environmental Action 
Programmee (and continuing the process of integrating environmental consid-
erationss in other sectors), presenting a communication on a health strategy for 
thee EU, preparing for internal reform, etc. 

Thee Commission particularly encourages broad discussion (as well as 
collaborationn and consultation) when it issues communications or green papers 
onn particular matters. Sometimes a framework for action is set out in the form 
off  a White Paper. This way the content of Commission proposals may not only 
bee influenced by discussions with the other institutions but also with interest 
groupss (e.g. NGO's, professional, industrial or commercial organisations), 
nationall  experts and civil servants.94 

Too this it may be added that even though the Commission has, in general, 
thee exclusive right of initiative, (i.e. the Council can only act on the basis of 
proposalss for legislative norms from the Commission), the Council is said to 
makee increasing use of its power under Article 208 (formerly, Article 152) EC to 

922 Craig & de Bürca 1998, p. 147 referring to Westlake 1994 , p. 19-21. 
933 COM(20oo)i55. 
944 Craig & de Bürca 1998, p. 151, 
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askk the Commission to undertake studies it (the Council) regards desirable for 
thee attainment of the common objectives and to submit to it appropriate propos-
als.955 This allows the Council to play a more proactive role in the initiation of 
thee legislative process. As for the European Parliament, it has been accorded a 
similarr 'quasi-right of initiative' under Article 192 (formerly, Article 138b) EC.96 

Whyy is it important to know about these possible rights of Council and 
Parliamentt as well as about the room for interaction between the institutions 
andd other interested parties, when general policy choices as well as concrete 
proposalss are formulated? Well, it has been asserted that when it comes to the 
'effectivee integration of environmental requirements', the Commission is 'the 
mostt important actor'.97 It is indeed true that if insufficient integration occurs 
att the level of the Commission, i.e. in its proposals, it wil l often be impossible to 
introducee environmental considerations at a later stage of the decision-making 
process.. However, as it appears from the above, it is important to remember 
thatt many external 'elements' may influence the Commission's services when 
theyy prepare policy and legislative proposals, deemed appropriate and necessary 
forr the achievement of the Community objectives. Thus, many may encour-
agee them (or discourage them for that matter) to 'incorporate' environmental 
requirementss in these proposals. Furthermore, it must be remarked that, as will 
appearr in the chapters on integration in practice (see below, Chapters V, VI and 
VII) ,, it is one thing to introduce environmental considerations into the process 
butt it is quite another to maintain, throughout the decision-making process, 
thee consideration that the Commission has given to environmental protection 
requirementss in another policy area. I especially mean to refer to the stage of the 
adoptionn of the Commission's proposals by the Council or the Council and the 
Europeann Parliament. 

5.2.22 Adoption by the Council/Council & Parliament 

Itt may be argued that the integration principle does not 
merelyy apply to the above-mentioned initial stages of the Community policy 
andd decision-making process, i.e. the policy-design stage, including the stage 
off  the translation of policy priorities and intentions into concrete (policy and 
legislative)) proposals, but to the subsequent phases of the process as well. It 
alsoo covers the stage where the Commission's proposals are sent to the Council 
orr the Council and the European Parliament for adoption. Depending on the 
procedure,, which must be followed for the enactment of the Community norm 
inn question - consultation, concertation, cooperation, co-decision or assent pro-

955 Craig &  de Burca 1998, p. 141-142 and p. 150. 
966 Kapteyn &. Verloren van Themaat 1998, p. 409. 
977 Kamminga 1994, p. 24. See also Grabitz &  Nettesheim 1992, nr. 62. 
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ceduree -, the European Parliament is to a greater or lesser degree involved in the 
wholee process.98 

Mentionn must also be made of the possible involvement in this process of 
thee Economic and Social Committee (ECOSOC) and the Committee of the Regions. 
Beforee the Council, acting alone or jointly with the European Parliament, takes 
aa decision on the basis of the Commission's proposal, certain consultations are 
sometimess required or wanted. Depending on the specific circumstances of 
thee case, the Council or Commission will send the proposal for advise to the 
Economicc and Social Committee or the Committee of the Regions. However, it 
iss questionable that Article 6 EC is also directed at these committees. After all, 
theyy do not have the status of Community institutions in the formal sense (Arti-
clee 7, 2 EC). The Treaty also provides that they are completely independent in the 
performancee of their duties (Articles 258 and 263 EC). 

5.33 ' Implementation' of Community policies and activities 

5.3.11 Implementation of Community legislative norms 

5.3.1.11 Implementation by the Member States 

Communityy acts, adopted by the Community institutions 
duringg a sometimes lengthy legislative process, must also be 'implemented'. As 
alreadyy pointed out above (in Section 3.4.2), the Member States wil l be required 
too observe a certain degree of integration themselves through the implementa-
tionn of secondary law that applies or reflects the integration principle. However, 
ann extensive interpretation of the article via the term 'implementation' would 
requiree the Member States to always adhere to it when implementing Com-
munityy acts, even when the act to be implemented is not a direct application of 
thee principle. This assertion is based on the following reasoning. On the basis 
off  Article 6 EC, environmental protection requirements must be integrated not 
onlyy when Community policies and activities are defined but also when they are 
implemented.implemented. Member States are often responsible for the implementation of 
Communityy measures. Because Article 6 EC refers to the 'implementation' of 
Communityy policies and activities but does not indicate by whom, it might be 
arguedd that it concerns the implementation by both the Community institutions 
andd the Member States. If interpreted this way, the principle would create a 
'direct'' obligation for Member States to observe Article 6 EC when implement-
ingg Community measures regardless of whether the Community measures 
themselvess reflect or apply the integration clause. The implementation of any 
kindkind of Community measure would have to adhere to Article 6 EC, if relevant. 

988 See also Kapteyn & Verloren van Themaat 1998, p. 418-446. 
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Thiss would be another qualification to the view that the article is first and 
foremostt directed to the Community institutions and not the Member States 
(seee above paragraphs on scope ratione persona). If the term 'implementation' 
includess the enforcement of Community law {see also immediately below), this 
reasoningg and thus obligation would also relate to all enforcement actions by the 
Memberr States. The integration principle would apply when Member States take 
administrativee and procedural measures to enforce compliance with all sorts of 
Communityy law, including when laying down sanctions for non-compliance. 
Iff  such an extensive interpretation of the integration principle is accepted, the 
Memberr States would have to apply it, for example when enforcing EC legisla-
tionn in the social field. It is, however, doubtful whether the article has been 
intendedd that way. No arguments can be found for such a strong interpretation. 
Nonee of the language versions of the article points to such an interpretation for 
example.. If Member States wanted to create such an obligation for themselves 
theyy would have probably accepted inclusion in Article 6 EC of the words 'by the 
Communityy and the Member States', as some commentators suggest." 

5.3.1.22 Implementation by the Council and Commission 

Itt may be recalled that Community acts will sometimes require 
furtherr implementing acts of the Council. The Council may choose to delegate 
itss powers to the Commission, which the latter thus exercises 'for the imple-
mentationn of the rules' laid down by the first (Articles 202, third indent and 211, 
fourthh indent EC). The concept of'implementation', in this respect, has been 
interpretedd by the Court as including 'both the drawing up of implementing 
ruless and the application of rules to specific cases by means of acts of individual 
application'.1000 The legal technique of delegation is especially interesting in 
highlyy regulated policy areas such as the CAP. Moreover, in this field it is also 
necessaryy to pass a large number of regulations fast so as to be able to react 
swiftlyy to changing market circumstances.101 

Itt is difficult to find a reason why the term 'implementation' in Article 6 EC 
wouldd not cover, and thus why the integration principle would not apply to, these 
implementingg acts as well. The same goes for the implementing acts of other 
institutions,, agencies or bodies to which the Council or other Community insti-
tutionss delegate their powers of decision to apply primary and secondary law.102 

IEEPP report 1995, p. 3. 

Casee 16/88 Commission v Council [1989) ECR 3457, para. 11. 

Craigg & De Bürca 1998, p. 138. 

Seee also Kapteyn & Verloren van Themaat 1998, p. 242-248. 
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5.3.1.33 Implementation includes enforcement 

Thee supervision of compliance with Community law by the 
Memberr States is the responsibility of the Commission (Article 211, first indent 
EC).. If the reference to 'implementation' of Community policies and activities 
inn Article 6 EC includes 'enforcement', as some authors suggest,103 this could 
mean,, for example, that the Commission should observe the principle when 
decidingg whether to start infringement procedures against Member States. In 
otherr words, it could limi t the discretion of the Commission in bringing Article 
2266 EC and Article 228 EC proceedings. Most language versions use the equiva-
lentt of'implementation', a term which can indeed be interpreted as including 
thee enforcement of law (e.g. 'mise en oevre' and not 'execution', 'Durchführung' 
andd not 'Umsetzung'). It seems that only the Dutch version uses the more 
narroww term 'uitvoering' in Article 6 EC. 

5.3.22 Implementation through 'other reviewable acts' 

Incorporationn of the term 'implementation' in the integration 
principlee has also been regarded to imply that its application is not confined to 
thee moments when secondary Community law is being considered and proposed 
byy the Commission, enacted by the Council, acting alone or in conjunction with 
thee European Parliament, and, implemented by the Member States, the Council 
orr the Commission. It also encompasses the instances when the Community 
institutionss take reviewable decisions outside the legislative process, and by 
whichh Community law is applied in specific cases. Craig & de Bürca formulate it 
ass follows: 'The Community institutions remain free to proceed by way of deci-
sionn in many areas. It is, for example, common for the Commission to respond 
too requests concerning the detailed application of the CAP by issuing a decision 
onn the matter. There are, however, a number of areas in which the Treaty stipu-
latess that decisions should be the chosen method of policy-making, as, for exam-
ple,, in the context of breach of the competition rules, or where a determination 
hass been made that a state aid is nott compatible with the Common Market'.104 

Thee most frequently mentioned example in literature in this regard is when 
thee Community takes decisions under the Structural Funds policy.105 Article 12 
off  (basic) Regulation 1260/1999106 now provides that: 'Operations financed by the 

1033 See for example Jacobs 1993, p. 48. 
1044 Craig & De Bürca 1998, p. 109. 
1055 Hession & Macrory 1994, p. 157-158; Kamminga & Klatte 1994, p.6; Doherty 1999, p. 385-386. 

Regulationn (EC) No 1260/1999 laying down general provisions on the Structural Funds O] 1999 LI6I/ I , 

repealingg Regulation (EEC) No 2052/88 (OJ1988 L185/9) of which Article 7 provided that 'Measures 

financedfinanced by the Structural Funds... shall be in keeping with the provisions of the Treaties,... and with 

Communityy policies, including those concerning the... environmental protection'. 
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FundsFunds or receiving assistance from the EIB or from another financial instrument shall 
bebe in conformity with the provisions of the Treaty, with instruments adopted under 
itit  and with Community policies and actions, including the rules on... environmental 
protectionprotection and.!. This provision has been considered to be an application of the 
integrationn principle in Community secondary law.107 However, exactly because 
off  this provision in one of the basic regulations governing the Structural Funds 
policy,, this policy area is a bad example to point to the existence of a 'direct' obli-
gationn to integrate environmental protection requirements pursuant to Article 6 
ECC when taking individual decisions. The obligation to 'observe' environmental 
laww has been created through a provision in secondary law or in other words, 
throughh the adoption of a legislative act by using the legislative process. If one 
acceptss that the integration principle in Article 6 EC lays down a 'direct' obliga-
tionn for the Community institutions, such a provision in secondary law as the 
onee quoted above seems redundant, unless of course the meaning of the integra-
tionn principle is weaker (e.g. integrate means 'take into account') than that of the 
provisionn in Article 12, Regulation 1260/1999 (which clearly reads 'shall be in 
conformity').. Such a reference does have legal relevance in relation to Member 
Statee action, which does not automatically fall under Article 6 EC, as I already 
concludedd above. 

AA better example in this context might be the power of the Community 
institutionss to take decisions in the context of the EC Competition Policy.108 No 
secondaryy legislation which sets out the basis of this Community policy area 
explicitlyy refers to the integration principle or requires the institutions to make 
suree that their decisions are 'in keeping with' other Community policies, inter 
alia,alia, the environmental policy. Any obligation for the Commission to 'integrate' 
environmentall  protection requirements when deciding over alleged competi-
tionn restricting agreements or concerned practices or state aid cases can only be 
derivedd 'directly' from Article 6 EC. Good examples of such applications are the 
referencess to certain Article 174 EC provisions in the Commission Guidelines 
relatingg to horizontal agreements as well as in its so-called CECED decision.109 

5.3.33 Involvement of (other) committees 

Besidess the above-mentioned Community institutions and 
committeess (ECOSOC and Committee of the Regions), there are a lot of (other) 
committeess that are involved in the legislative and administrative decision-

Jansi995,p,, 29. 

Seee also Jacobs 1993, p. 48 and Jans 2000a, p. 20. 

Commissionn Notice - Guidelines on the applicability of Articl e 81 of the EC Treaty to horizontal coop-

erationn agreements, OJ 2001 C3/2 and Commission Decision 2000/475 relating to a proceeding under 

Articl ee 81 of the EC Treaty and Articl e 53 of the EEA Agreement, OJ 2000 L187/47. 
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makingg process at the Community level. They are mainly established by Council 
orr Commission decision."0 Contrary to the conclusion in relation to ECOSOC 
andd the Committee of the Regions, there seems to be no reason why Article 6 
ECC would not apply to these other committees, especially when it concerns the 
committeess that are established under the so-called 'comitology' decision."1 

Thesee committees assist the Commission in the exercise of implementing 
powers.. Consequently, they are not independent of the Commission.1" It is logi-
call  therefore that they are subject to the same rules as the Commission. 

5.44 Summary 

InIn summary, the integration principle seems to apply when 
Communityy measures in the context of the other Community policies are 
defined,defined, i.e. contemplated, prepared, proposed and adopted. It is exactly in the 
choicee of the Community objectives and issues in relation to which action is 
proposedd and in the choice of the means to achieve the set policy goals, inten-
tionss or priorities that already lies a 'possibility' to integrate environmental 
protectionprotection requirements. But, accordingg to its wording, the integration principle 
iss also relevant when Community policies and activities are implemented, by 
wayy of national legislation, further Community acts or 'simple' application in 
individuall  decisions. This also includes the instances in which these policies 
aree enforced. Consequently, in relation to the earlier posed question as to the 
precisee addressees of Article 6 EC, the above paragraphs on the interpretation 
off  the phrase 'into the definition and implementation of Community poli-
ciess and activities' confirm what has been defended in literature."3 The Treaty 
provisionn in question does not solely address the Community legislature but it 
iss also directed to the Community institutions that are implementing, apply-
ingg and enforcing Community law. In addition to this, on the basis of the word 
'implementation'' in the article, it could even be argued that Article 6 EC creates 
aa 'direct' obligation for Member States to observe the article when implementing 
Communityy measures regardless of whether the Community measures them-
selvess reflect or apply the integration clause. The implementation of any kind of 
Communityy measure would then have to adhere to Article 6 EC. However, no 

1100 Some of these committees have been set up pursuant to a Treaty provision however, e.g. Article 79 

ECC mentions the need for an Advisory Committee on transport matters and Article 147 EC refers to a  a 

Committeee for the European Social Fund. 
1,11 Council Decision 87/373 laying down the procedures for the exercise of implementing powers conferred 

onn the Commission (OJ1987 L197/33) replaced by Council Decision 1999/468 laying down the proce-

duress for the exercise of implementing powers conferred on the Commission (OJ 1999 1184/23). 
1122 Case T-188/97 Rothmans International BV v Commission [1999] ECR11-2463. 
1133 See for example, Jacobs 1993, p. 48. 
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argumentss can be found for such an extensive interpretation. The exact extent 
too which the provision binds all of the Community institutions will be discussed 
later,, in the chapter on the legal consequences of the provisions in Articles 6 and 
1744 EC. 

66 Ratio legjs 

6.11 Introduction 

Thee Amsterdam Treaty added the phrase 'in particular with a 
viewview to promoting sustainable development' to the text laying down the integra-
tionn principle in the EC Treaty. This addition to the text seems to indicate that 
environmentall  integration is not a goal in itself but rather a means to achieve 
somethingg else, more in particular 'sustainable development'. At first sight, 
thiss explicit inclusion of an overall aim or objective to be attained appears to 
strengthenn the integration principle by way of clarifying its content. Whereas, 
previously,, it could be argued, or even assumed - but was still far from obvious 
-,, that the principle was a way to (better) achieve the environmental objectives, 
ass listed in Article 174 EC, it is clear now that it is a means to achieve 'sustain-
ablee development'. 

Thee 'million dollar question' is of course: what is meant by sustainable 
development?? Despite the fact that the concept appears in many legal as well as 
non-legall  instruments at the national, EC and international level and has been 
extensivelyy discussed in literature, its exact status (content and legal relevance) 
remainss unclear. Not only lawyers, but also specialists of other disciplines, such 
ass economists, have struggled, and are still struggling for that matter, to define 
thee concept. The use in EC/EU law of other similar, yet not identical, formula-
tionss for what appears to be the same concept has greatly contributed to the 
confusion.. It seems therefore that the above-mentioned addition to the Treaty 
textt of the integration principle does not bring the clarification that one would 
expectt from the explicit incorporation of or reference to the aim of a provision. 

Too enter into a deep discussion on the status of the sustainable develop-
mentt concept, by way of an extensive and detailed examination of the existing 
literaturee on this subject, is clearly beyond the scope of this book. I wil l not, 
ass Van Calster and Deketelaere put it so eloquently in their article, 'go into the 
meritss of the debate on the conceptual challenge of the "sustainable develop-
ment""  doctrine'."41 wil l merely try to summarise some of the expressed views 
inn relation to the concept and make an attempt to capture its 'essence'. It is s 
hopedd that a clearer view on the concept, or at least on its core (meaning), wil l 

Vann Calster  &  Deketelaere 1998, p. 14. 
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facilitatee a better understanding of the other aspects of the content of the inte-
grationn principle. In particular, it wil l allow the use of the teleological method of 
interpretation.. In order to gain such an insight, I wil l briefly look at the concept 
ass it is referred to and discussed in international law. First, however, an overview 
iss given of the introduction and evolution of the concept in EC/EU primary law. 
Subsequentt to the brief analysis of the international law dimension, (some of) 
thee definitions of the concept in EC secondary legislation and policy documents 
wil ll  be analysed. Next, it wil l be examined to what extent the concept as defined 
andd used in EC/EU law corresponds with or can be clarified in the light of the 
mostt popular international law definition. 

6.22 Evolution of the concept of 'sustainability' in EC/EU 
Treaties s 

6.2.11 Paris, Rhodes, Dublin and Rome Summit 

Whenn the EC Treaty, at the time the EEC Treaty, was first 
drafted,, concerns about the environment were not yet prominent. It is not sur-
prisingg therefore that environmental protection was not amongst the objectives 
off  the EEC in 1957. Article 2 of the Treaty listed 'a continuous and balanced 
expansionn and an accelerated raising of the standard of living' as one of the tasks 
off  the Community but no qualification was made in relation to this expansion. A 
firstfirst step in that direction, and thus towards a broadening of the tasks or objec-
tivess of the Community, was made during the Paris Summit in 1972."5 It was 
emphasisedd that economic expansion was not to be solely defined in quantitative 
termss but also needed to include 'qualitative improvement' and environmental 
protectionn was one of the new concerns in that regard. Another (significant) step 
forwardd in the matter was made in December 1988 when the EC heads of gov-
ernmentt explicitly referred to 'sustainable development' as 'one of the overriding 
objectivess of all Community policies' {Rhodes Summit)."6 This was confirmed in 
Junee 1990 (Dublin Summit) when the same heads of government observed that 
economicc development in the Community should be 'sustainable and environ-
mentallyy sound'."7 It is noticeable that in both these instances a link between 
sustainablee development and the need for integration was already made but it 
tookk many more years before this conflation was formally introduced in the EC 
Treatyy through a new Article 6 (by the Treaty of Amsterdam). Six months after 
thee Dublin Summit, however, at the Rome Summit, the heads of government 
suddenlyy made use of the term 'growth' instead of'development' ('sustainable 

1155 Bull. EC 1972/10, p. 16. 
1166 Bull. EC 1988/12, nr. I . I . I I . 
1177 Bull. EC 1990/6, nr. I.36. 
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growth').. This was also the term that was eventually incorporated in Article 2 of 
thee EC Treaty when the Treaty of Maastricht entered into force in 1993. 

6.2.22 After the Treaty of Maastricht 

Thee Treaty of Maastricht in fact introduced the term 'sustain-
able'' in various provisions of the EC and EU Treaties, resulting in three diffe-
rentt formulations in total. Article 2 of the EC Treaty included the promotion of 
'sustainable'sustainable and non-inflationary growth respecting the environment' (emphasis 
added)) as one of the tasks of the Community, while Article B, in the Common 
Provisionss of the EU Treaty, provided that one of the objectives of the EU was 
too 'promote economic and social progress which is balanced and sustainable' 
(emphasiss added) and, finally, Article 130U, 1 EC stated that the Community 
shouldd foster 'the sustainable economic and social development of the developing 
countries'' (emphasis added). In the Final Act of the Maastricht Treaty the Dec-
larationn on Assessment of the Environmental Impact of Community Measures 
againn referred to the 'principle of sustainable growth' (emphasis added). 

Manyy commentators criticised the use of these various formulations.118 They 
observed,, inter alia, that in English 'sustainable growth' could easily be confused 
withh 'sustained growth', a confusion that increased when looking at the German 
translation."99 They also rejected the economic context in which the adjective 
'sustainable'' was used and some wondered why the concept of'sustainable devel-
opment'opment' should be applied to the developing countries but 'sustainable growth' to 
thee Community. What was needed was a firm commitment to sustainable devel-
opment.opment. On the other hand, there were also writers who paid littl e attention to 
thee various formulations in the Treaties and simply considered the term 'growth' 
too be a synonym of'development'.120 

1188 Bennett, Verhoeve &  Wilkinson 1992, p. 14-15; Wilkinson 1992, p. 223; Pallemaerts 1993, p. 14-16, 

Pallemaertss 1995, p. 388; IEEP1995, p. 2; Bosselmann 1995, p. 281. 
1199 It speaks of'  ausgewogene und nachhaltige Entwicklun g des Wirtschaftslebens' but of'ein bestHndiges, 

nichtinflationare ss Wachstum' (emphasis added). 
, aoo See for  example Kapetyn &  Verloren van Themaat 1998, p. 113. They claim that the replacement of the 

oldd second objective, 'promotin g a continuous and balanced expansion', with sustainable and non-infla-

tionaryy growth respecting the environment clearly reflects the objective of'sustainable growth' accepted 

att  the Rio Conference in 1992. As wil l appear  below, the term that was used in this international decla-

rationn was in fact 'sustainable development'. This means that these authors regarded the two phrases as 

synonymous. . 
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6.2.33 T ta Treaty of Amsterdam 

Evenn though, the Treaty of Amsterdam did not bring complete 
clarificationn and consistency in the terminology used, it nevertheless made a 
goodd attempt to correct some of the mistakes of the past. Promoting 'a high level 
off  protection and improvement of the quality of the environment'' was inserted 
inn Article 2 EC as an independent Community objective next to the promotion 
of'aa harmonious, balanced and sustainable development of economic activities' 
andd of'sustainable and non-inflationary growth'. Article 2 (formerly Article B) 
inn the Common Provisions of the EU Treaty now states that one of the objec-
tivess of the Union is 'to promote economic and social progress and a high level 
off  employment and to achieve balanced and sustainable development' (emphasis 
added).. Even the Preamble of the EU Treaty now includes an explicit reference 
too 'sustainable development'.121 The reference to sustainable development in the 
contextt of the development cooperation policy remained unchanged since the 
textt of Article 130U, 1 EC (now Article 177,1 EC) was not amended. In the Decla-
rationn on environmental impact assessments, annexed to the Treaty of Amster-
dam,, the reference to 'the principle of sustainable growth' has disappeared. 
Itt hardly needs reminding here that the Treaty of Amsterdam also introduced 
sustainablee development in the new Article 6 of the EC Treaty and thus 'formal-
ised'' the conflation with the integration principle. 

Evenn though the Treaty of Amsterdam did manage to improve, for exam-
ple,, the text of Article 2 EC a little, some commentators still regret the fact that 
itt does not contain a clear reference to 'sustainable development' but that the 
conceptt is linked to economic activity and that additional adjectives are used.112 

Besidess the obvious advantages of clear and consistent terminology use in a 
legall  instrument such as a treaty, the main concern in literature is that the vari-
ouss provisions of the EC and EU Treaty do not embody the 'principle or concept 
off  sustainable development' as laid down or defined in international law docu-
ments,, most notably the so-called Brundtland report (or the report of the World 
Commissionn on Environment and Development (WCED)), which contains a 
widelyy supported definition. Despite this potential for discussion on specific 
terms,, most commentators, nevertheless, assume that in all of the instances 
wheree in one way or another the term 'sustainable' is used in the EC/EU Treaty, 

1211 It reads: 'DETERMINED to promote economic and social progress for their peoples, taking into account 

thee principle of sustainable development and within the context of the accomplishment of the internal 

markett and of reinforced cohesion and environmental protection, and to implement policies ensuring 

thatt advances in economic integration are accompanied by parallel progress in other fields'. Douma 

believess that the phrase contains a pleonasm since it refers to both sustainable development and envi-

ronmentall  protection. Douma 1997, p. 180. 
1222 Douma 1997, p. 180; Von Meijenfeld 1997, p. 175. 
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thee concept of'sustainable development' is meant, whereby it is argued or even 
simplyy assumed that it concerns the same concept as the one defined in the 
Brundtlandd report (see also immediately below).'*3 Before examining whether 
thee various formulations in EC/EU primary law correspond with the sustainable 
developmentt concept as defined in international law, this international regime 
wil ll  be looked at. The instances wil l also be mentioned where a link is made 
betweenn sustainable development and any sort of integration requirement that 
mightt exist on this level. 

6.33 The sustainable development concept in international law 

6.3.11 The Brundtland definition and its aftermath 

Thee most commonly cited definition of sustainable develop-
mentt is indeed the one given in a report by the World Commission on Environ-
mentt and Development (WCED), also named the Brundtland Commission after 
itss president Gro Harlem Brundtland.12*  Although this Commission did not in 
factt invent the concept - the ideas underlying the concept have a long history in 
internationall  legal and political instruments, and the term itself began to appear 
inn treaties in the 1980s - it has been observed correctly that the Commission 
redefinedd and popularised the concept in an original and inspirational way."5 

Sustainablee development was defined by it as: 'development that meets the needs of 
thethe present without compromising the ability of future generations to meet their own 
needs'.needs'.126 126 

Twoo key concepts were identified within this definition: 
 The concept of'needs', in particular thee essential needs of the world's 
poor,, to which overriding priority should be given; and 
 The idea of limitations imposed by the state of technology and social 
organizationn on the environment's ability to meet present and future 
needs. . 

Doumaa 1997, p. 180; Loontjens 1997, p. 340; Deketelaere &  Van Calster  199S, p. 14 and Kramer 2000, 

p.. 7. 

Thi ss ad hoc Commission was created as a consequence of General Assembly resolution 38/161, adopted 

att  the 38th Session of the United Nations in 1983 (see WCED 1987, p. 352), but finds its real origin 

inn a request of the UNEP Governing Council for  an independent Commission to work out long-term 

sustainablee development strategies, in 1982 (Pallemaerts 1995, p. 38;). 

Seee Pallemaerts 1993, p. 13. See also Pallemaerts 1995, p. 383-385 and Sands 1995, p. 198. The Govern-

ingg Council of UNEP already provided in a decision of May 1975 that 'Environmental management 

impliess sustainable development of all countries, aimed at meeting human needs without transgressing 

thee outer  limit s set to man's endeavours by the biosphere.'  (Governing Council Decision 20 (III) , II. 9 

WCEDD 1987, p. 43. 

57 7 



INTEGRATIO NN OF ENVIRONMENTA L PROTECTION INTO OTHER EC POLICIE S 

Thee Report further explained that if needs are to be met on a sustainable basis 
thee Earth's natural resource base must be conserved and enhanced. Both renew-
ablee (plant and animal species) and non-renewable (e.g. fossil fuels and miner-
als)) resources are referred to in this respect and so-called 'free goods' like air 
andd water are also considered to be resources. Also interesting in the Report is 
thee statement that 'the common theme throughout this strategy for sustainable 
developmentt is the need to integrate economic and ecological considerations in 
decisionn making'."7 

Inn 1992, this concept of sustainable development became the central term 
off  the (famous) Rio Declaration, which was adopted at the UN Conference on 
Environmentt and Development (UNCED) held in Rio de Janeiro in June 1992.128 

However,, this particular soft law instrument does not contain any further, at 
leastt not explicitly, definitions of the concept. It may be assumed that no consen-
suss could be reached on this point. In literature, an attempt has been made 
thoughh to derive elements of a possible definition from the 27 principles in the 
Declaration.. The integration of environmental protection and economic develop-
mentt as required by Principle 4 (see also above in this chapter, Section 2.2) is 
consideredd to be the most important variation on the sustainable development 
theme."**  What is remarkable in the Rio Declaration, however, is that it actively 
callss for the 'further development of international law in the field of sustainable 
development',, which implies that international law in this field already existed.1'0 

Agendaa 21, another non-binding instrument adopted at UNCED, relies heav-
ilyy on the sustainable development concept as well. In fact, it is an action plan 
byy which the States established a global partnership for achieving sustainable 
development.. It is especially telling also that the first paragraph of its Preamble 
(Chapterr 1) believes 'integration of environment and development concerns' wil l 
leadd to 'the fulfilment of basic needs, improved living standards for all, better 
protectedd and managed ecosystems and a safer, more prosperous future'.131 

Moreover,, the final chapter of Section I is entitled 'Integrating environment and 
developmentt in decision-making'. 

Inn many other international documents such as agreements/treaties and 
declarationss that followed, the sustainable development concept appeared in one 
formm or another (e.g. in the 1992 OSPAR Convention and in the Kyoto Protocol 
too the Climate Change Convention.1'1 

1177 WCED 1987, p. 62. 
1188 Rio de Janeiro Declaration on Environment and Development (16 June 1992), 31 (1992) ILM 874. 
1199 Pallemaerts 1995, p. 389-391. 
I} °° See also Sands 1995, p. 202. 
I} 11 Johnson 1993, p. 129. 
,} 22 Convention for the Protection of the Marine Environment of the North-East Atlantic (22 September 

1992),, 32 (1993) ILM 1069 and Protocol to the Framework Convention on Climate Change (also the 

Kyotoo Protocol) (IO December 1997), 37 (1998) ILM 22. See for more examples: Birnie & Boyle 2002, p. 

84-97. . 

58 8 



CHAPTERR I I  THE CONTENT OF ARTICL E 6 EC 

6.3.22 Four recurring elements in international agreements 

Sandss has distinguished four recurring elements - as reflected 
inn international law and practice - which seem to comprise the legal elements 
off  the sustainable development concept. As already appeared from the above, 
onee of these elements is clearly the 'principle of integration' (defined as the need 
too ensure that environmental considerations are integrated into economic and 
otherr development plans, programmes and projects, and that development needs 
aree taken into account in applying environmental objectives). The other three 
elementss are: the need to preserve natural resources for the benefit of future 
generationss (the principle ofintergenerational equity), the aim of exploiting natu-
rall  resources1" in a manner which is 'sustainable', or 'prudent', or 'rational', or 
'wise'' or 'appropriate' (the principle of sustainable use) and, third, the 'equitable' 
usee of natural resources, which implies that use by one state must take account 
off  the needs of other  states (the principle of equitable use, or intragenerational 
equity).equity). What is interesting is his remark that these four elements are 'closely 
related,, often used in combination {and frequently interchangeably)', which sug-
gestss that they 'do not yet have a well-established, or agreed, legal definition or 
status'.154 4 

6.3.33 Strong and weak versions of sustainable development 

However,, not only lawyers have struggled to define the concept. 
Sincee the Brundtland Report, there has been some dispute among economists 
andd other scientists or specialists as to what sustainable development really 
means.. Numerous interpretations of this concept have been suggested. The 
interestingg part is that where some commentators have defended what has been 
calledd a 'strong'version of sustainable development, like the definition in the 
Brundtlandd Report (strong because it requires the conservation of plant and 
animall  species), others have been in favour of so-called 'weak' sustainability. A 
feww criticise both versions and conclude that the concept has no use whatso-
ever.11 J5 

Definitionss have also been said to vary according to the discipline to which a 
particularr commentator belongs. Biologists wil l emphasise biological preserva-

Thiss includes the conservation of plant and animal species, as appears from the list of international 

agreementss Sands gives to exemplify the use of this element or  principl e in state practice (see more in 

particular ,, Sands 1995, p. 201-204). 

Sandss 199;, p. 199. 

Skolimowskii  1995, p. 69-70; Beckerman 1994, p. 191-209. The latter  claims that the concept has been 

dennedd in such a way as to be either  'morally repugnant or  logically redundant'. See also Beckerman 

1995,, p. 169-179. 
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tionn whereas economists tend to emphasise capital preservation, 'though some 
broader-mindedd members of the profession do interpret the word capital gener-
ouslyy in order to allow for exhaustible and renewable resources, for freedom 
fromm pollution, and for other suitable forms of what one might call environmen-
tall  capital?*6 This is of course not the place to discuss in detail the debate in 
(non-legal)) literature on sustainable development. What must be remembered 
fromm this small note is that in non-legal disciplines the attempts to provide a 
singlee clear definition for the concept have largely failed. Rather, they resulted in 
aa distinction between strong and weak versions. 

6.3.44 A commonly accepted (legal) definition and the vagueness 
off  the wording 

Evenn though non-legal literature seems hesitant to accept the 
definitionn given by the Brundtland Commission, most legal literature does seem 
too embrace it as the starting point for (legal) discussion.137 However, even if we 
alll  commonly accept this definition of sustainable development and believe it 
comprisess out of four elements or principles, as found in state practice, many 
questionss remain unanswered, especially in relation to the exact meaning of 
eachh one of the recurring aspects. For example, international declarations often 
makee reference to intergenerational equity as an important aspect of sustainable 
developmentt but it is unclear what practical legal consequences this might have. 
Somee associate this aspect with the civil and political aspects of the relationship 
betweenn environmental protection and human rights protection and argue that 
thee rights of future generations might be used to enhance the legal standing of 
memberss of the present generation.1*8 As for the treaties that concentrate on the 
adoptionn of standards governing the rate of use or exploitation of specific natural 
resources,resources, it may be observed that many different terms have been used - sus-
tainable,, rational, wise, sound, appropriate, etc. use - without definition and 
oftenn interchangeably. The meaning of each term will depend upon the applica-
tionn in each instrument. There are no 'generally accepted' definitions and it is 
unlikelyy that distinguishable legal definitions could be agreed.139 The signifi-
cancee of these terms is that each recognises limits placed by international law 
onn the rate of use or manner of exploitation of natural resources.140 They have no 
absolutee meaning, however. 

Hammondd 1994, p. 187. 

Seee for  example. Sands 1995, p. 198; Davidson 2000, p. 95; Backes 2000, p. 91; Kramer 2000, p. 7. 

Sandss 1995, p. 200. Compare Kramer 2000, p. 7 and Nollkaemper  2000b, p. 89. 

Sandss 199;, p. 203. 

Sandss 199$, p. 203. 
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InIn other words, if this most commonly cited definition is also the most 
commonlyy accepted one, there is still the 'vagueness' or 'generality' of the 
wordss or elements to deal with. However, this vagueness must not necessar-
ilyy be regarded as a vice. On the contrary, some have considered it to be a real 
virtue.. One commentator in particular refers to it as the 'artful vagueness' of the 
definition.. He sees it as 'an undeniable motivator, while remaining sufficiently 
ambiguouss so as not to directly threaten vested interests'.141 It does not question 
thee principle of'development' as a method for satisfying the 'needs' of current 
generationss but nevertheless acknowledges that future generations also have 
interestss and rights deserving protection. The reason for the widespread support 
thatt the concept has received lies exactly in its vagueness. This seems indeed 
plausible.. It may also be argued that the concept and its definition are necessar-
ilyily  vague because of the wide scope of the concept. It is designed to cover many 
differentt situations and requires outlining strategies that affect more than 
environmentall  policies across the globe. It requires the use of knowledge from 
variouss disciplines. In fact, the Brundtland Commission itself already foresaw 
thee development of various interpretations, simply because it is an objective to 
bee achieved in very different countries, from developed to developing, market-
orientedd to centrally planned. Still according to this Commission, these inter-
pretationss must, however, share certain general features and must flow from a 
consensuss on the basic concept of sustainable development. 

If,, in other words, there exists consensus on the basic concept (i.e. the first 
problem),, the vagueness should not necessarily pose an insurmountable prob-
lem.. It can simply be regarded as a flexible concept, with a commonly accepted 
coree meaning, that leaves the extent of the exact rights and obligations to be 
decidedd at a later date, in the light of the specific circumstances of each case.141 

Besidess flexibility , the vagueness also represents or holds within it a danger. 
Inn fact, the danger is twofold. First, there exists the risk of the term being or 
becomingg a %uzz word without any buzz'. It can be mentioned in political state-
mentss and policy documents without any concrete action being undertaken 
too concretise it or serious policy-making or policy-changing deriving from it. 
Sometimess it seems that policymakers and lawmakers are hiding behind the 
vaguenesss of the concept where it appears obvious that action can be taken. It is, 
forr example, clear that the level of the clean water resources on earth is decreas-
ingg dramatically.11" Is this not an obvious case then of unsustainable behaviour 

1411 Pallemaerts 1993, p. 14. Similar  conclusions have been drawn in non-legal literature, e.g. by Skoli-

mowski,, who observes that the 'idea of Sustainable Development although broad, loose and tinged 

withh lots of ambiguity around its edges, turned out to be palatable to everybody... it is radical and yet not 

offensive.''  (Skolimowski 1995, p. 69). 
1411 See in the same sense Sands 1995, p. 204-205. 
1433 The Economist March 23th 2000. 
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off  mankind? Sometimes the data for establishing whether the use of a particu-
larr natural resource is exceeding the available stocks seems indeed available. A 
secondd danger because of the vagueness of the concept, lies in the 'deliberate' 
confusionn in terminology whereby the concept can, slowly but steadily, be given 
aa different content (core meaning) and is thus in a sense 'abused'. It is possible, 
inn this context, to refer to the confusion in terminology surrounding the sustain-
ablee development concept in the EC/EU Treaty, as appeared from the overview 
above.. Certain literature contains clear warnings in this regard.144 One author 
observess that the Dutch government is translating 'sustainable development' as 
'sustainablee growth', whereby it clearly concerns two distinct concepts.'45 

Itt may be concluded, however, that, despite its vagueness (or maybe even 
thankss to its vagueness), the definition of sustainable development of the 
Brundtlandd Commission does appear to be the most commonly used and thus 
mostt commonly accepted definition in legal documents and discussions. I wil l 
leavee this discussion on the content of the sustainable development concept in 
internationall  law behind and return to the EC scene. First, I wil l have a look at 
thee definitions of'sustainable development' that I found in EC secondary legisla-
tionn as well as in certain policy documents. While doing so, I wil l also examine 
too what extent the identified definitions correspond with the popular definition 
inn international law. Finally, I wil l try to outline the content of the concept as 
welll  as describe its importance, both political and legal, for the development of 
laww and policy in the EC. 

6.44 The meaning of the concept in EU/EC law 

6.4.11 Definitions of sustainable development in EC law and 
policy y 

6.4.1.11 Definitions in the context of the EC cooperation policy 

InIn  conventions and legislation 
Ass an example of how most of the elements of the concept of 

sustainablee development can be brought together in a single legal text, Sands 
(seee also above) mentions the 1989 Lomé Convention.'46 Article 33 of this Con-
ventionn provided that: 

'In'In  the framework of this Convention, the protection and the enhancement of 
thethe environment and natural resources, the halting of the deterioration of land and 

1444 See for example, Pallemaerts 1995, p. 380, 388, 393 and 396. 
1455 Backes 2000, p. 91. 
1466 Fourth ACP-EEC Convention, OJ1991 L229/3. 
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forests,forests, the restoration of ecological balances, the preservation of natural resources 
andand their rational exploitation are basic objectives that the ACP states concerned 
shallshall strive to achieve with Community support with a view to bringing an immediate 
improvementimprovement in the living conditions of their populations and to safeguarding those of 
futurefuture generations'. 

Thiss text contains all the elements identified by the Brundtland Report, except 
thee integration element, without explicitly referring to 'sustainable develop-
ment'.. It must be observed, however, that the provision only addresses the ACP 
statess and does not contain any obligations for the EC and its Member States to 
promotee sustainable development. They simply commit themselves to providing 
financiall  and technical support to developing countries to assist them on their 
wayy to sustainability. In the new partnership agreement between the ACP coun-
triess and the EC & its Member States, the so-called Cotonou agreement signed 
onn 23 June 2000, Article 33 has become Article 32. This new article seems 
too contain commitments for both sides, as well as, in fact, a reference to the 
integrationn idea. The first indent of the first paragraph provides that 'Cooperation 
onon environmental protection and sustainable utilisation and management of natural 
resourcesresources shall aim at a) mainstreaming environmental sustainability into all aspects 
ofof development cooperation and support programmes and projects implemented by the 
variousvarious actors'.1* 7 

AA similar definition as the one in Article 33 of the 1989 Lomé Convention 
iss laid down in Regulation 2494/2000,148 in which the Community promises 
financiall  assistance and appropriate expertise to promote the conservation 
andd sustainable management of tropical forests and other forests in develop-
ingg countries, so as to meet the economic, social and environmental demands 
placedd on forests at local, national and global levels.149 Amongst the definitions 
off  Article 2,1 find one for sustainable development: 'the improvement of the 
standardstandard of living and welfare of the relevant populations within the limits of the 
capacitycapacity of the ecosystems by maintaining natural assets and their biological diversity 
forfor  the benefit of present and future generations'.150 The exact same definition can 

1477 Partnership agreement 2000/483 between the members of the African, Caribbean and Pacific Group of 

Statess of the one part, and the European Community and its Member  States, of the other  part, OJ 2000 

L317/3.. Articl e 1 ('Objectives of the partnership') also contains a reference to the sustainable develop-

mentt  concept. 
1488 Regulation 2494/2000 of the EP and of the Council on measures to promote the conservation and 

sustainablee management of tropical forests and other  forests in developing countries, OJ 2000 L288/6. 

Previously,, Regulation 3062/95 on operations to promote tropical forests (OJ 1995 L327/9) set out the 

frameworkk for  Community assistance in this area. This Regulation was applicable until 31 December 

1999.. It contained an identical definition of sustainable development. 
1499 Articl e 1 Regulation 2494/2000. 
1,00 Articl e 2,4 Regularion 2494/2000. 
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bee found in Article 2 of Regulation 2493/2000 on measures to promote the 
fulll  integration of the environmental dimension in the development process 
off  developing countries.'51 To support this integration process in developing 
countries,, Article 1,1 of this Regulation stipulates that the Community shall 
providee financial assistance and appropriate expertise, 'aimed at drawing up 
andd promoting the implementation of policies, strategies, tools and technologies 
forfor the pursuit of sustainable development' (emphasis added). The definition of 
sustainablee development in these regulations is clearly inspired by the definition 
off  the Brundtland Commission. 

InIn policy documents 
Policyy documents in relation to the EC development and economic coopera-

tionn policy also contain definitions of sustainable development. In the context of 
thee so-called Cardiff process (see above in this chapter, Section 2.3) an informa-
tiontion paper, entitled 'Progress in integrating sustainable development into EC 
developmentt and economic cooperation with particular reference to the environ-
ment',, defined sustainable development as the concept which 'embeds an effort 
toto ensure that any development effort is simultaneously: socially acceptable, environ-
mentallymentally sound and economically and financially viable'S*2 The Communication 
onn integrating environment and sustainable development into economic and 
developmentt cooperation policy, on the other hand, identifies four characteris-
ticss of sustainable development: economically efficient, politically democratic 
andd pluralistic, socially equitable and environmentally sound.1" 

6.4.1.22 Definition in environmental action programmes 

FifthFifth Environmental Action Programme 
Moree than inspired by the sustainable development definition 

off  the Brundtland Commission are some of the paragraphs in the Fifth Environ-
mentall  Action Programme of 1992. Not only does this policy document incorpo-
ratee all of the elements identified by the Brundtland Commission, it even quotes 
thee popular definition in its introductory chapter. The action programme then 
continues:: 'It entails preserving the overall balance and value of the natural capital 
stock,stock, redefinition of short, medium and long-term cost/benefit evaluation criteria 
andand instruments to reflect the real socio-economic effects and values of consumption 

1511 Regulation 2493/2000 of the EP and of the Council, OJ 2000 L288/1. Previously, Regulation 722/97 

onn environmental measures in developing countries in the context of sustainable development {OJ 1997 

L108/1)) set out the framework for Community assistance in this area. This Regulation was applicable 

untill  31 December 1999. It did not contain an explicit definition of sustainable development. 
1522 DG VIII , Information paper, Brussels, 13 April 1999, p. 1 (on file with the author). 

' ""  COM(20oo)264, p. 5. 
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andand conservation, and the equitable distribution and use of resources between nations 
andand regions over the world as a whole'™ 

Inn addition to this the executive summary contains a definition of the word 
'sustainable'.. It provides that this word is intended 'to reflect a policy and strategy 
forfor  continued economic and social development without detriment to the environ-
mentment and the natural resources on the quality of which continued human activity 
andand further development depend'.™ In the next paragraph some 'practical require-
mentss for achieving sustainable development' are listed, more in particular: 

-- 'Since the reservoir of raw materials is finite, the flow of substances through 
thethe various stages of processing, consumption and use should be so managed as to 
facilitatefacilitate or encourage optimum reuse and recycling, thereby avoiding wastage and 
preventingpreventing depletion of the natural resource stock; 

-- Production and consumption of energy should be rationalized; and 
-- Consumption and behaviour patterns of society itself should be altered.''56 

Inn this action programme,, it is also stressed that the achievement of the desired 
balancee between human activity and development and environmental protection 
requiress an equitable sharing of responsibilities, clearly defined by reference to 
consumptionn of and behaviour towards the environment and natural resources 
andd that it implies 'integration of environment considerations in the formulation 
andand implementation of economic and sectoral policies, in the decisions of public 
authorities,authorities, in the conduct and development of production processes and in individual 
behaviourbehaviour and choice'.1* 7 

Inn other words, the Fifth Environmental Action Programme clearly 
comprisess all four elements distinguished by Sands as the legal elements of the 
conceptt of sustainable development in one (in this case non-legal) document: 
thee integration principle, the principle of intergenerational equity (see one of 
thee above quotes: 'on which continued human activity... depends'), the princi-
plee of sustainable use of natural resources and the principle of equitable use or 
intragenerationall  equity (see the quote:'... and the equitable distribution and use 
off  resources between nations and regions over the world as a whole'). It must be 
recalled,, however, that the action programme is 'merely' a policy document and 
thuss does not contain any binding Community law. 

1544 OJ1993 C138/21. 

' »» 0 /1993038/12. 
1566 OJ 1993 C138/12. 
1577 OJ 1993 C138/11. 
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SixthSixth Environmental Action Programme 
Thee Sixth Environmental Action Programme builds on the legacy of the 

previouss action programme and thus also frequently mentions the sustain-
ablee development concept. It indicates that 'A prudent use of the world's natural 
resourcesresources and the protection of the global ecosystem are a condition for sustainable 
development,development, together with economic prosperity and a balanced social development. 
SustainableSustainable is concerned with our long-term welfare here in Europe and at the global 
levellevel and with the heritage we leave to our children and grandchildren'.1^  The action 
programmee defines the priorities for 'the environmental dimension' of the so-
calledd 'Sustainable Development Strategy', which was presented by the Commis-
sionn mid 2001. 

6.4.1.33 Definition in specific policy documents 

Indeed,, in recent years, the Commission has also presented 
policyy documents setting out specific strategies for achieving sustainable devel-
opment,, partly in preparation of the World Summit on sustainable development 
inn the summer of 2002. In particular, in 2001, the Commission presented a 
'European'European Union Strategy for Sustainable Development', as well as a policy docu-
mentt  titled 'Ten years after Rio: Preparing for the World Summit on Sustainable 
DevelopmentDevelopment in 2002'.1* 9 Interestingly, the Commission document laying down a 
Sustainablee Development Strategy begins by quoting the Brundtland definition. 
Itt is indicated that the EU has a key role to play in bringing about sustainable 
development,, both within Europe and on the wider global stage. 

Alsoo interesting is that the Sustainable Development Strategy mentions the 
needd to decouple environmental degradation and resource consumption from 
economicc and social development, just like the Sixth Environmental Action 
Programmee does. A link is also made in all these Commission documents to the 
so-calledd Cardiff Process. This is a policy process that is aimed at stimulating 
thee integration of environmental concerns into other Community policy areas 
(seee also above in this chapter, Section 2.3).'60 

1588 COM(200i)3i, p. 11. See also Decision 1600/2002 of the EP and of the Council laying down the Sixth 

Communityy Environment Action Programme, O] 2002 L242/1. 
1599 Commission Communication 'A Sustainable Europe for a Better World: A European Union Strategy 

forr Sustainable Development', C0M(2ooi)264 and Commission Communication 'Ten years after Rio: 

Preparingg for the World Summit on Sustainable Development in 2002', COM(2001)53. 
t6oThee Commission has also developed 'sustainable development indicators' for the Community's own 

policiess besides (other) 'integration indicators'in the context of the Cardiff process. See Commis-

sionn Working Document 'Report on Environmental and Integration Indicators to Helsinki Summit', 

SEC(i999)i942. . 
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6.4.22 Core meaning and importance of the concept in and for 
ECC law and policy 

6.4.2.11 Core meaning of the concept in EC law and policy 

Itt was concluded above that the use of the term 'sustainable' is 
nott very consistent in the EC/EU Treaty. Various formulations are used to refer 
too what seems to be the sustainable development concept or objective. An expla-
nationn for the confusing terminology may be found in the fact that the Com-
munityy and its Member States were hesitant to commit themselves to such an 
objective,, especially at the time of the adoption of the Maastricht amendments. 
Itt seems that they were unwilling to clearly recognise it as an objective relevant 
forr their own action. The different, unclear formulations of and references to 
thiss concept in the Treaties probably stem from an attempt to reach a compro-
misee in this respect. It is not surprising therefore that the Community seems 
too have first defined and used the concept in a convention concluded with the 
ACPP countries. Sustainable development was considered to be (mainly) a matter 
forr the developing countries. It was thought to have littl e effect on the Commu-
nityy itself. This view was, however, 'inconsistent' with the Brundtland Report, 
inn which the Commission observed that all countries, 'developed or developing, 
market-orientedmarket-oriented or centrally planned'', must define their goals of economic and 
sociall  development in terms of sustainability.161 

Thee situation evolved, however. Since the entry into force of the Treaty of 
Amsterdamm more and clearer reference is made to 'sustainable development' in 
thee EU Treaty, including the EC Treaty, even if other adjectives are (still) added 
orr the insertion of the term leads to a pleonasm. It must also be stressed that 
thee most important reference for our purposes, the one in Article 6 EC seems 
too be one that bears no such flaws. Overall, the amendments by the Amsterdam 
Treatyy may be used to argue that the Community does recognise 'sustainable 
development'' as one of its principal tasks or objectives now. This also appears 
fromm certain legislation and especially also certain policy documents in which 
thee concept has been applied or worked out. The Community and its Member 
Statess seem to have lost some of their suspicion towards the concept especially 
sincee they discovered that the concept does not simply revolve around the envi-
ronmentt and its protection. They have increasingly emphasised that it also has 
aa social and economic dimension. This appears from a comparison between the 
contentt of the Fifth Environmental Action Programme on the one hand, and the 
Sixthh Environmental Action Programme and the specific policy documents on 
sustainablee development on the other hand. It has been stressed in this regard 
thatt while the Sixth Environmental Action Programme and the Cardiff process 

1611 WCED 1987, p. 43. 
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off  integration of environmental concerns into other policy areas provide an 
environmentall  input to the EU Sustainable Development Strategy, other policy 
instrumentss do the same for the economic and social dimensions of the strategy 
(i.e.. the Broad Economic Policy Guidelines and the Employment Guidelines).162 

Thee next question is of course: what does this concept entail in the context 
off  the EU in general and the EC in particular. Is it identical or similar to the 
conceptt in international law, as defined by the Brundtland Commission? In the 
ECC Treaty, two out of the four recurring elements identified in international law 
cann be found. Article 174,1 EC contains the objective of 'prudent and rational 
utilisationn of natural resources' (emphasis added) and Article 6 EC sets out the 
principlee of integration as a means of promoting sustainable development. No 
mentionn is made of any principle of intergenerational equity, nor of any princi-
plee of equitable use. However, these components are included, together with the 
firstfirst two, in relevant secondary legislation (concerning sustainable development 
inn developing countries, however) and policy documents (concerning sustain-
ablee development both within and outside the EU). Indeed, the Brundtland defi-
nitionn of sustainable development seems to have inspired the definitions found 
inn the above-discussed EC legislationn and policy documents. Consequently, as 
appearss from the Fifth Action Programme in particular, the concept seems 
too entail that continued economic and social development should be without 
detrimentt to the environment and the natural resources in order for continued 
humann activity to be possible and natural resources should be shared equitable 
amongg the nations. This is then, what could be called, the 'core meaning' of the 
concept.. It consists of three main pillars or dimensions: development should 
simultaneouslyy be socially acceptable, environmentally sound and economically 
andd financially viable.16*  It is, in other words, an objective that represents the 
needd to reconcile socio-economic policy objectives with environmental ones.164 

Thee term 'reconcile' indicates here that all the concerns are equally important or 
havee the same weight. 

Whatt does this mean in the context of the EC Treaty? At best, the definitions 
inn Community legal and policy instruments can be considered to correspond 
withh the 'flexible' definition used in the international law context, but it is 
impossiblee to distinguish a well-outlined content for the EC concept. It is only 
possiblee to place the above-identified 'core meaning' in the context of the devel-
opmentt of EC law and policy. This might still allow an analysis of both its politi-
call  and legal importance in that context. The question is then: what does the 

1622 COM(200i), p. 14. 
}}  In relation to the EC cooperation policy itt has been added that the development in the developing coun-

triess should also be 'politically democratic and pluralistic' for it to be 'sustainable'. See above, Commis-

sionn Communication, COM(20oo)264, p. 5. 
1644 See in the same sense: Pallemaerts 1995, p. 380. 
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inclusionn (and further strengthening) of this aim to reconcile socio-economic 
policyy objectives with environmental ones really mean for the development of 
laww and policy in the EC? 

6.4.2.22 Political importance of the concept for EC law and policy 

Whenn the Community was first created it was, first and 
foremost,, orientated towards the promotion of economic integration so as to 
stimulatee a harmonious development of economic activities, a continuous and 
balancedd expansion and a high standard of living. Gradually, however, other, 
'non-economic',, objectives found their way into the EC Treaty besides these 
initiall  'economic' objectives. With the SEA, provisions on a regional policy, envi-
ronmentall  protection and research & technology were inserted into the main 
bodyy of the Treaty. However, these changes were not reflected in Articles 2 and 3 
EC,, which, respectively, listed, and still list, the Community's objectives and the 
meanss for achieving these objectives (the common policies and activities). These 
articless remained unchanged. Doubts were expressed as to the importance of 
thesee newly identified objectives and corresponding areas of activity, especially 
sincee the SEA was in the first place regarded as an economic charter, whose 
primee target was the creation of the single market. Were the new aims and areas 
off  activity merely side-effects of the Community's market integration goals, and 
thuss subsidiary to the aim of creating the single market, or did they represent 
thee emerging, in the context of the Community, of independent non-economic 
goals?165 5 

Slowly,, however, the doubts relating to the importance of the 'non-economic' 
objectivess seemed to have disappeared. The Maastricht Treaty changed Arti-
cless 2 and 3 EC to include these objectives and the related activities. Article 2 
ECC spoke of 'sustainable and non-inflationary growth respecting the environ-
ment'' and the raising of the standard of living did not have to be 'accelerated' 
anymore.. Social objectives ('a high level of employment and of social protec-
tion')) were incorporated.'66 The Amsterdam Treaty consolidated the changes to 
thesee important EC Treaty provisions. A high level of environmental protection 
becamee a completely independent objective and objectives such as equality 

Seee Craig & de Bürca 1998, p. 22. See also e.g. Rengeling & Heinz 1990, p. 617. The latter argued (in 

1990}}  that the Community is still above all 'eine Wirtschaftsgemeinschaft'. Others have asserted, 

however,, that the Final communiqué of the Paris Summit in October 1972 and the SEA already 

indicatedd that the Community was more than merely an economic one. See Kapteyn & Verloren van 

Themaatt 1998, p. 1083. 

Itt should also be recalled in this respect that the name of the Community was changed from the 'Euro-

peann Economic Community' into the 'European Community'. 
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betweenn men and women were added to the list. Thus, now environmental 
objectivess and other non-economic objectives are placed next to, independently 
from,, and thus apparently at the same level as the economic aims. 

Thee introduction and subsequent strengthening of the sustainable develop-
mentt concept in the EC Treaty, even if not flawless (see above), fits very well with 
thiss emergence of non-economic Community objectives. Because the Commu-
nityy now has non-economic objectives, one of which is the promotion of'a high 
levell  of protection and improvement of the quality of the environment', the 
introductionn of the sustainable development concept can be regarded as bring-
ingg an indication of how these various objectives, or at least the economic, social 
andd ecological ones, relate to each other. Taking regard of the core meaning that 
wass identified in relation to the sustainable development concept, it seems to 
indicatee that neither of these Community objectives is 'superior' to the other.167 

Theree is no hierarchy between the objectives. Instead economic, social and 
ecologicall  concerns are placed on the same level. When the Community first 
startedd no such indication concerning the relation between various objectives 
wass needed because the Community simply concentrated on the achievement 
off  certain economic objectives. But it seems the focus of the Community has 
shifted.. The sustainable development concept implies or better yet, confirms 
thatt the Community has moved away from the supremacy of economic integra-
tionn concerns. 

Thee effect of the concept's introduction in EC primary and secondary law, 
followedd by a gradual strengthening of the concept, is nicely summarised by 
thee Commission in one of its communications on integration. The Commis-
sionn believes that the real challenge facing the Community is: 'to find a way of 
developingdeveloping action which meets all of its objectives in an integrated way. This is the 
challengechallenge of sustainable development, a concept too often perceived as purely envi-
ronmental,ronmental, but which brings together concerns for social and economic development 
alongsidealongside protection of the environment... Policies that result in environmental degra-
dationdation and depletion of natural resources are unlikely to be a sound basis for sustain-
ableable economic development'.'6* 

Despitee the fact that it is quite easy to fit  the sustainable development 
conceptt into the EC Treaty in its current form, in general, authors have been 
ratherr sceptical about the legal importance of the objective in the EC legal order. 

1677 Some authors have appropriated this function to the integration principle: see Scheuing 1989, p. 176; 

fahns-Bohmm & Breier 1992, p. 49"5o;Grabitz & Nettesheim 1992, no. 59. 
1688 Communication 'Partnership for integration - A strategy for integrating environment into EU Policies', 

COM<98)333,, p. 5. See also IP/98/471. 
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6.4.2.33 Legal importance or relevance of the concept in EC legal order 

Authorss seem to find it extremely hard to cope with the so-
calledd 'vagueness' of the sustainable development concept, including the confus-
ingg formulations in the EC Treaty in this respect. Therefore, they conclude that 
thee concept cannot seriously be considered to lay down an obligation, which is 
enforceablee before the ECJ.'69 It is considered to be merely a 'long-term objec-
tive',, which does not establish concrete rights and obligations. For the objective 
too have any non-political relevance, the concept should be 'clear'. The EC/EU 
Treatiess should contain an exact definition of the concept. The fact that the 
conceptt as mentioned in these Treaties can be linked to developments in inter-
nationall  environmental law does not prevent these authors from doubting the 
'legall  operability' of the concept in the EC context. 

Itt can hardly be denied that the Community institutions are granted wide 
discretionaryy powers in relation to the translation of this objective or concept 
intoo concrete action. The doubts as to its enforceability are thus not at all 
surprising.. In this regard, it is telling maybe that, if it relates to itself and its 
policies,, the Community only defines the concept in non-binding policy docu-
mentss while it does define the concept in binding legislative acts if it mainly 
relatess to developing countries (see Lomé Convention etc.). The EU Treaty does 
nott contain a definition of the concept. It merely refers to two of the elements 
identifiedd in international law: the rational use of natural resources component 
andd the integration component. Does this mean that only these two components 
aree binding? 

Still,, the concept does seem to indicate the direction in which the Commu-
nityy should develop its policies. I will , however, not enter into a deep discussion 
heree of what the exact legal relevance is of this concept. In the next chapter on 
thee legal relevance of the provisions in Articles 6 and 174 EC, I wil l discuss 
certainn views expressed in legal theory, which clarify the specific dynamics 
off  standards such as the sustainable development objective. It may already be 
observed,, however, that the sustainable development concept fits legal theorist 
Dworkin'ss definition of'policies' perfectly. He defines a policy as that kind 
ofof standard that sets out a goal to be reached, generally an improvement in some 
economic,economic, political, or social feature of the community'. Besides, a standard can 
havee other legal implications than the use as an instrument for reviewing other 
standards.. Ass wil l become abundantly clear from the overview of case law relat-
ingg to the objectives, principles and criteria of Articles 6 and 174 EC in the next 
chapter,, standards can, for example, play an important role also as tools for the 
interpretationn of other standards. 

1699 Van Calster  &  Deketelaere 1998, p. 14; Ecologie 1998, p. 27 and Kramer 2000, p. 7. Some authors do 

arguee that the inclusion of the sustainable development concept in Articl e 6 EC has given the concept 

somee 'legal weight'. Jans 2000a, p. 18. See also Bar  &  Kraemer 1998. p. 318. 
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6.55 Summary 

Thee above section examined the meaning and importance of 
thee sustainable development concept in the EU/EC Treaties. It may be argued 
thatt the concept, as used in this context, strongly resembles the concept as used 
inn international law and defined by the Brundtland Commission. Consequently, 
itt is possible to assert that the integration principle in Article 6 EC has as its 
overridingg aim the reconciliation of the Community's ecological objectives with 
itss socio-economic ones. The introduction and strengthening of the sustainable 
developmentt concept in the EU/EC Treaties may be seen against the background 
off  the emerging of non-economic objectives in the Treaties. Before the changes 
too these Treaties by the Maastricht and Amsterdam Treaties, objectives such 
ass a high level of environmental protection did not stand independent of the 
economicc aims of the Community. They could only be pursued to the extent 
thatt the economic objectives allowed this. Economic growth clearly determined 
thee degree of environmental protection. However, the Community appears to 
havee evolved in this respect. Non-economic objectives seem to be placed at the 
samee level (of importance) as economic objectives. The sustainable development 
conceptt confirms this. 

77 What are environmental protection requirements? 

7.11 Introduction 

Thee following has already been defined: what the ultimate aim 
iss of the provision in Article 6 EC, to whom it is directed (scope ratione perso-
nae),, as well as what the scope of application ratione materiae and the scope 
rationee temporis are. The remaining questions concern the interpretation of the 
phrasee 'integrating environmental protection requirements'. In literature, these two 
aspectss of the principle, the meaning of the verb 'to integrate', on the one hand, 
andd the interpretation of'environmental protection requirements', on the other, 
havee been discussed or defined separately. The same approach wil l be used here. 
II  wil l begin with the phrase 'environmental protection requirements'. First, an 
overvieww is given of the opinions in relation to the interpretation of this phrase. 
II  wil l try to reach certain conclusions on what the phrase means in the light of 
thesee views and taking into account the other wording and the context of the 
integrationn principle as well as a comparison with the wording and context of 
similarr clauses in the EC Treaty. 
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7.22 Views in literature and own views 

7.2.11 Various possible interpretations 

Inn contrast with some of the other aspects of the content of 
thee integration principle, which have been clarified over the years by treaties 
amendingg the EC Treaty, the text of Article 6 EC still does not give a clear(er) 
indicationn of what is meant by 'environmental protection requirements'. Because 
off  the unspecific wording, quite a number of different interpretations have been 
defended.. It must be observed that the early literature remains valid for the 
interpretationn of the phrase exactly because of the fact that the wording of that 
particularr phrase was not amended. 

Beforee turning to a discussion of relevant views in literature, it should be 
observedd first that a comparison between the language of the various horizontal 
clausess in the EC Treaty does not bring any answers. In some of these clauses, 
referencee is made also to 'requirements' - consumer protection requirements 
andd welfare requirements of animals - or 'aspects' - cultural aspects. Other 
clauses,, however, require the institutions to 'take into account' or 'contribute 
too the achievement of the 'objectives' set out in or referred to the Treaty article 
inn question. This is the case for the regional policy clause in Article 159 EC, 
thee development cooperation policy clause in Article 178 EC and the industry 
policyy clause in Article 157,3 EC. It could be argued, therefore, that the hori-
zontall  clauses are in the first place designed to require the institutions to take 
accountt of- or contribute to or integrate - the specific objectives of the policies 
inn question. Now, because the Treaty also lays down so-called principles and 
criteriaa in relation to the environmental policy, the applicable horizontal clause 
(thee integration principle of Article 6 EC in other words) does not refer to the 
'objectives'' but to the 'requirements' of this policy. For most of the other policy 
areass with a horizontal clause, the Treaty titles in question only contain 'objec-
tives'' (e.g. industry policy, development cooperation policy, regional policy, 
culturee policypBut why does the second paragraph of Article 153 in the Treaty 
titl ee on-consumer protection speak of'consumer protection requirements' when 
thiss title pnly contains some 'objectives' on which this policy is to be based (in 
thee first paragraph of Article 153 EC)? In addition, it may be observed that the 
horizontall  clause in relation to the public health policy only refers to one of the 
Treatyy objectives of this policy, whereas several are laid down in the same article. 
Itt provides that 'A high level of human health protection shall be ensured in the 
definitionn and implementation of all Community policies and activities'. Thus, 
itt appears rather difficult to find an internal logic in the wording of the various 
horizontall  clauses and consequently to derive useful arguments from this word-
ingg for interpretation-reasons. It must be recalled that this is not surprising in 
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vieww of the fact that the Treaty provisions are the result of negotiations between 
variouss actors. 

7.2.22 All of the objectives in Article 174,1 EC 

ProtectionProtection v preservation and improvement 
Itt has been argued that the phrase 'environmental protection 

requirements'' refers to all three elements in the first indent of Article i3or, 1 
(noww Article 174,1 EC) or, in other words, the objective of preserving, protect-
ingg and improving the quality of the environment.170 The fact that the text of the 
integrationn principle only refers to environmental 'protection' requirements and 
nott explicitly to the 'preservation' and the 'improvement' of the environment, the 
otherr two elements of the first indent of Article 174,1 EC, does not stand in the 
wayy of such an interpretation. The reason lies in the fact that the term 'environ-
mentall  protection' may be regarded as a more general term or an 'overarching' 
term.1711 As a more general term 'environmental protection' includes 'preserva-
tion'' and 'improvement' of the environment.172 This is confirmed by the lan-
guagee of Article 176 EC, which refers to all measures, adopted on the basis of 
thee environment title as the 'protective' measures.173 

Interestingg to know in this regard is that more doubt may have existed if 
thee version of the integration principle as first proposed by the Presidency in 
Novemberr 1985 had been adopted.174 It provided that 'protecting the environment 
iss an essential component of...' (emphasis added). The first Italian language 
versionn in fact used the wording: 'preserve the environment' ('salvaguardia'). It 
was,, however, the only language version with this wording and in the meantime 
itit  has been amended. The version in force reads: 'Les esigenze connesse con 
lala tutela delTambiente...' (emphasis added), or in other words 'Requirements 
concerningg the protection of the environment'. A linguistic comparison of the 
variouss language versions of Article 6 EC shows no more differences of this 
kind. . 

TheThe term 'environment' in Article 174 EC 
Thee term 'environment', as used in Article 174 EC, is not further defined 

inn the Treaty. Compared to other references in the Treaty and based on how the 
termm has been translated into secondary legislation, it seems that it must be 
interpretedd widely. First, it may be argued that it includes both the natural (soil, 

1700 Kramer 1988a, p. 288; Kramer 1989, p. 356. 
1711 Vorwerk 1990, p. 61 ('übergreifender BegrifF). 
1722 Sevenster 1992, p. 97 and Kramer 1995, p. 46. 
1733 See also Kramer 1995, p. 46-47. 
1744 Gazzo 1986, p. 69. 
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water,, air, climate, fauna and flora, etc.) and the man-made environment (land-
scapee values and cultural heritage) (see also Chapter V, Section 2.2) .*75 Second, it 
alsoo appears to include human health because Article 174 mentions the protec-
tionn of human health as one of the objectives of the environmental policy (see, 
however,, immediately below and Chapter VI, Section 3.1.2). However, the term 
doess not seem to cover animals born in captivity. In other words, the improve-
mentt of animal welfare is not covered by Article 174 EC. The EC J appears to 
confirmm this. It held that ensuring the welfare of animals is not a Community 
objectivee (see also below, Chapter V, Section 3.1.2).I76 Other interpretation prob-
lemss exist surrounding the term 'environment' in Article 174 EC but the issues 
mentionedd here are the ones most relevant for the remainder of our research.'77 

TheThe other objectives in Article 174,1 EC 
Whereass Article 174,1 first indent EC contains a general objective to protect 

thee environment, the objectives in the other indents of this article seem more 
specificc objectives relating to environmental protection. If the phrase 'environ-
mentall  protection requirements' refers to the general environmental objective, 
theree is no reason why it would not cover the more specific objectives as well. 
Practicee confirms this. The prudent and rational utilisation of natural resources, 
forr example, has been mentioned in Community energy legislation.'78 In rela-
tionn to the objective to protect human health the following should be observed, 
however.. It should be stressed that not every measure relating to the health of 
humanss falls under the scope of Article 174 EC and is therefore an environmen-
tall  measure. I suggest the following criterion in this regard. Article 174 EC does 
nott cover action designed to discourage smoking, or similar measures designed 
too prevent diseases, for example. Such measures are aimed at protecting human 
healthh directly. Environmental action only includes those measures which protect 
humann health indirectly, i.e. through or via the protection of the environment in 
whichh humans live, e.g. the air and soil. In other words, there should be a link 
withh the 'environment' in the narrow sense. It should be added, however, that it 
wil ll  be difficult sometimes to make the distinction between such 'pure' human 
healthh measures on the one hand and environmental measures on the other 
hand. . 

1755 See definition in Articl e 3 Council Directive 85/337 o n t n e assessment of the effects of certain public 

andd private projects on the environment (O/1985 L175/40), as amended by Council Directive 97/11 (OJ 

19977 1-73/5)-
1766 Case C-189/01 Jippes et al. [2001] E CR I-5689, para. 71. 
1777 For  the other  interpretatio n issues, including the issue of the territoria l limitatio n of the environmental 

objective,, see: Sevenster  1992, p. 96-97; Kramer 1995, p. 46 and Jans 2000a, p. 25-26. 
1788 See for  example, the legislation laying down energy efficiency standards (below. Chapter  VII , Section 

3.2.5.3). . 
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IncludingIncluding the sustainable development objective? 
Recently,, some authors have interpreted the term 'environmental protection', 

inn the phrase 'environmental protection requirements', so wide that, in their 
view,, it also includes the objective of'sustainable development', as laid down in 
Articlee 2 EC.179 However, in our opinion, this is an unlikely interpretation. First, 
thee wording does not confirm it (see 'environmental protection requirements'). 
Second,, the sustainable development concept has now been explicitly included 
ass the aim of the integration principle. It may be recalled that even though the 
precisee content of'sustainable development' is not at all clear, it is commonly 
acceptedd that it includes more than simply an ecological aspect or 'pillar' (see 
alsoo above, Section 6). It is more logical that the integration principle requires 
thee integration of environmental aspects to achieve the larger concept of sustain-
ablee development. 

Thee term 'environmental protection requirements' may nevertheless be 
interpretedd to be broader in another way. Some have not limited the phrase to 
thee 'objectives' in the first paragraph of Article 174 EC. As appears from the next 
paragraph,, it has also been believed to include the so-called 'principles' in the 
secondd and even, the so-called 'criteria' in the third paragraph of Article 174 EC. 

7.2.33 The environmental 'principles' and 'criteria' 

Byy way of a literal anchor a contextual interpretation, the major-
ityy of early German literature interpreted the phrase as referring to the 'objec-
tives'tives' of the first paragraph as well as the 'principles' of the second paragraph of 
Articlee 174 EC.l8° Only a few authors believed it rather concerned the 'principles' 
off  paragraph 2 and 'certain requirements, listed in paragraph 3V81 or all three 
paragraphss of the article.182 Focusing on the aim rather than the context of the 
provision,, more recent literature has in fact reached similar conclusions as the 
majorityy of the early German literature. Environmental protection requirements 
aree considered to be the objectives laid down in Article 174,1 EC (hereinafter, 
thee 'environmental objectives') and the principles in Article 174, 2 EC (here-
inafter,, the 'environmental principles'). It is, more in particular, argued that 
thee integration principle can only be made operational when the principles of 
thiss second paragraph are also 'taken into consideration' by other policies. It 
wouldd not be logical to require, in the context of the environmental policy, that 
preventivee action is taken in order to avoid impairment to the environment but 

'99 Kamminga & Klatte 1994, p. 5; Kramer 2000, p. 15. 
!oo Vorwerk 1990, p. 61; Molkenbur, 1990, p. 680; Jahns-Böhm & Breier 1992, p. 50. 
! '' For example : Jacqué 1986, p. 124. 
! ll For example: Grabitz & Nettesheim 1992, no. 59. Unclear on this issue are the views of Scheuing 1989, 

p.. 176-177 and Hailbronner 1989, p. 104. 
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too ignore the need for preventive action in the transport, agriculture or energy 
policy.'8»» Some add that the 'criteria' of the third paragraph of Article 174 EC 
(hereinafter,, the 'environmental criteria') should not be excluded either.184 

Itt seems, indeed, quite logical that if'environmental protection require-
ments'' includes the environmental objectives it also refers to the environmental 
principlesprinciples and the environmental criteria. The wording appears to support this 
broaderr interpretation in the sense that if the requirements to be integrated were 
too be limited to the environmental objectives, the provision would or should 
havee provided that the 'environmental objectives' or the 'objectives of the first 
paragraph',, or something similar, were to be integrated. In addition, it may be 
arguedd that the objectives, principles and criteria of Article 174 EC seem to form 
aa 'unity'. They form the starting point or basis for the formulation of a Commu-
nityy environmental policy. To single out one of these elements, is to focus on 
onlyy one aspect of that policy. The environmental principles and criteria indicate 
thee way in which the institutions should pursue the environmental objectives. 

Thiss interpretation of the phrase 'environmental protection requirements' is 
confirmedd in practice. The Community guidelines on State aid for environmen-
tall  protection, for example, translate the provision in Article 6 EC as a require-
mentt to integrate 'environmental policy objectives'.185 However, in this context, 
thee Commission also refers to the need to apply the polluter pays principle and 
achievee a high level of environmental protection.186 Also interesting is the role 
off  the precautionary principle in a Commission decision pursuant to Article 95, 
66 EC.l8? As for the environmental criteria, a good example may be found in the 
Commissionn Guidelines for horizontal agreements where reference is made to 
thee third criteria in Article 174,3 EC (i.e. 'take account of the potential benefits 
andd costs of action or lack of action').'88 

Itt may be concluded that, at the very least, the phrase 'environmental protec-
tionn requirements' includes the environmental objectives, principles and criteria 

1833 Kramer 1995, P58-59. This author  changed his views on this issue over  the years. Before 1992, he 

simplyy referred to the environmental objectives of the first paragraph of Articl e 174 EC (see also above, 

Krime rr  1988a, p. 288 &  Kramer 1989, p. 356), while in 1992, he appeared to neither  include nor  exclude 

thee environmental principles of the second paragraph (Kramer 1992, p. 251-252). Also undecided on the 

wholee issue were Hession &  Macrory (1994, p.157). 
1844 Jans 1995, p. 25-26. Also referrin g to all of the paragraphs of Articl e 174 EC is Zil s {Zil s 1994, p. 28-29). 
1855 OJ 2001 C37/3, para. 3. 
1866 OJ 2001 C37/3, para. 4. 
1877 Commission Decision 1999/832 concerning the national provisions notified by the Kingdom of the 

Netherlandss concerning the limitation s of the marketing and use of creosote, OJ 1999 L329/25, para. 

104. . 
1888 Commission Notice - Guidelines on the applicabilit y of Articl e 81 of the EC Treaty to horizontal coop-

erationn agreements, OJ 2001C3/2, para. 193; footnote 55. 
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off  Article 174,1 EC. In what follows, I wil l examine whether anything else falls 
underr this phrase. 

7.2.44 Environmental policy? 

Anotherr much wider interpretation of the respective phrase 
suggestss that the integration principle requires for 'environmental policy' to be 
integrated.. Support for this proposition could be found in secondary legislation, 
mostt notably in Regulation 2052/88 on the tasks of the Structural Funds.1*9 

Articlee 7 of this regulation, which has been considered as an application of 
thee integration principle, provided that 'Measures financed by the Structural 
Funds.... shall be in keeping with.,, and with Community policies, including those 
concerning.... environmental protection' (emphasis added). However, this regu-
lationn was replaced by Regulation 1260/1999,190 of which Article 12 (entitled 
'Compatibility')) stipulates: 'Operations financed by the Funds... shall be in 
conformityy with the provisions of the Treaty... and with Community policies and 
actions,, including the rules on... environmental protection' instead of to 'Com-
munityy policies,... including those concerning... environmental protection...'.191 

Becausee the word 'policies' has been replaced by the word 'rules', this text is 
noo longer an argument in favour of the proposition that 'environmental policy' 
shouldd be integrated. Suppose, however, that that is exactly what Article 6 EC 
requires.. What would the Community policy concerning environmental protec-
tionn or 'environmental policy' mean? One author observes that it is necessarily 
restrictedd to legal standards. If the term 'policy' would include legal as well as 
non-legall  norms, such as general policy objectives set out in Environmental 
Actionn Programmes and resolutions, it would lead to 'important normative prob-
lems'' because it would undermine the distinction between legal and non-legal 
normss in the field of environmental policy. '9*  It would make non-binding norms 
directlyy binding by virtue of a rule of reference. Rather, environmental policy 

1899 Regulation (EEC) No 2052/88 on the tasks of the Structural Funds and their effectiveness and on 

coordinationn of their activities between themselves and with the operations of the European Investment 

Bankk and the other existing financial instruments, OJ1988 L185/9, as last amended by Regulation (EC) 

Noo 3193/94. 0/1994 L37/ri. 
1900 OJ 1999 L161/1. 
1911 Article 2, 5 of that same Regulation 1260/1999 is not very helpful because it uses the phrase 'require-

mentss of environmental protection' without giving an indication on what those might be. The text in 

questionn reads: 'The Commission and the Member States shall ensure that the operations of the Funds 

aree consistent with other Community policies and operations, in particular in the areas... and the incor-

porationn of the requirements of environmental protection into the definition and implementation of the 

operationss of the Funds'. 
1922 Nollkaemper 2000a, p. 27. 
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cann be understood to encompass primary law (the environmental objectives, 
principless and criteria of Article 174 EC) as well as secondary law in force.193 

Thee question is then: does the phrase 'environmental protection require-
ments'' also refer to secondary environmental law besides primary environmental 
law?? The interpretation that the provision in Article 6 EC means that secondary 
environmentall  law must be integrated as well, has in general been dismissed 
becausee in that sense the integration principle would not really add anything to 
existingg legal obligations. Since the Community institutions must comply with 
secondaryy environmental law in force on another basis, the principle would have 
noo additional value from a legal point of view.194 

Itt should be added to this that the application of the integration principle 
doess lead to the use of instruments that help secure compliance with environ-
mentall  secondary law. It concerns in particular the so-called cross-compliance 
instrument,, which is used, for example, in the context of the TEN policies or 
thee Structural Funds policy (see also below, Chapter V, Section 3.1.4, Chapter 
VI ,, Section 3.1.3 and Section 3.2.6 and Chapter VII , Section 3.1.2 and Section 
3.2.6).. This legislation explicitly provides that if secondary environmental law 
(e.g.. EI A directive or Habitats directive)195 is not observed (by the Member 
States),, Community funding must be refused, suspended or annulled, and this 
ass a sanction for the non-compliance. It is an extra obligation for the competent 
Communityy institutions to refuse, suspend or annul the financial support in 
question.. Besides, if enacted and implemented properly, secondary environmen-
tall  law in force wil l reflect the environmental objectives, principles and criteria 
inn the Treaty. 

7.33 Summary 

InIn summary, it is thus possible to argue, provisionally and 
mainlyy based on the wording and context of the principle, and taking account 
off  the above-summarised views in literature on the subject, that the 'environ-
mentall  protection requirements' consist of the environmental 'objectives', 
'principles'' and 'criteria', as laid down in the first, second and third paragraph 
off  Article 174 EC. The phrase 'environmental protection requirements' seems 
aa very appropriate 'collective noun' for the objectives, principles and criteria in 
question.. If the provision was meant to refer to environmental policy it could 
havee used this term instead of the term 'requirements'. In as far as non-environ-

Seee in this sense: Sevenster 1992, p. 119. Kamminga & Klatte refer to both 'primary and secondary 

legislation'.. Kamminga & Klatte 1994, p. 5. 

Seee in this sense: Sevenster 1992, p. 118; Nollkaemper 2000a, p. 27. 

Councill  Directive 85/337/EEC on the assessment of the effects of certain public and private projects on 

thee environment (OJ1985 L175/40) and Council Directive 92/43 on the conservation of natural habitats 

andd of wild fauna and flora (OJ 1992 L206/7. 
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mentall  legislation refers to or incorporates specific environmental legislation, it 
iss a concrete translation or application of the obligation to integrate the environ-
mentall  objectives, principles and criteria and not a direct example of the integra-
tionn of secondary legislation. If enacted correctly this legislation will reflect the 
environmentall  objectives, principles and criteria. 

88 What is integration? 

8.11 Introduction 

Ass already indicated above, the SEA first introduced the integra-
tionn principle in the EC Treaty in 1987 {see Section 2.2 of this chapter). The 
wordd 'integrate' did not yet appear in this first Treaty version of the principle. 
Instead,, the relevant article used the phrase 'shall be a component of'.'96 There 
weree no real differences between the various language versions of this phrase 
exceptt for the Danish version. This version referred to 'an important component'. 
Withh Sevenster, I agree, however, that this differentiation was to be disregarded 
ass being in the minority.197 Also, it must be observed in this connection that the 
versionn of the principle, as first proposed by the Presidency in 1985, did provide 
thatt protecting the environment was 'an essential component of other Com-
munityy policies'.198 Even though the Maastricht Treaty replaced this phrase by 
introducingg the verb 'to integrate', it remains useful to have a look at the various 
interpretationss that were given of the old version in literature. It wil l allow a 
comparisonn between those interpretations and the ones in relation to the Maas-
trichtt version. Indeed, this section on the meaning of the phrase 'to integrate' 
wil ll  begin with an overview of relevant literature, including that on the mean-
ingg of the initial phrase 'to be a component of. The overview and comparison 
off  the various interpretations in literature is designed to help me distinguish 
possiblee interpretations for the obligation to integrate (also referred to as the 
'integrationn concept'). Ultimately, three different interpretations wil l be distin-
guished:: a weak, a strong and a very strong interpretation. I wil l further analyse 
eachh one of these interpretations with a view to establishing which one is the 
mostt plausible one, especially, in light of such elements as the wording, context 
andd aim of the (entire) integration clause. Thus, in this context, I wil l build on 
thee conclusions reached above in relation to other elements of the integration 

1966 The article read: 'Environmental protection requirements shall be a component of the Community's 

otherr policies'. Before the adoption of the SEA, the term 'integrate' did appear in certain Community 

policyy documents. See also above, Section 2.2 of this chapter. 
1977 Sevenster 1992, p. 117. See also Kramer 1990, p. 64. 
1988 Gazzo 1986, p. 69. 
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clause.. Although I start the overview of relevant literature with that concern-
ingg the first two interpretations, for reasons explained below, I wil l begin my 
ownn observations on the plausibility of the various interpretations with that of 
thee third interpretation, the very strong interpretation. This wil l be followed by 
ann analysis of the two other interpretations identified in literature. It should be 
indicatedd also that the discussion concerning the meaning of the integration 
conceptt is simplified here by limiting it to these three interpretations. It seems 
thatt the strength of the concept may actually vary along a continuum. The weak 
andd the very strong interpretation are situated at opposite sides on the scale of 
possiblee interpretations, as illustrated in the following scheme: 

»» » » 
weakk strong very strong 

integrationn integration integration 

conceptt  concept concept 

(orr  priorit y for non-environmenta l concerns ) (or priorit y fo r environmenta l concerns ) 

8.22 Views in literature 

8.2.11 Take into accounf versus 'observe' 

ShallShall be a component of 
Thee phrase 'shall be a component of was often interpreted as 

ann obligation 'to take account of' the environmental protection requirements in 
thee Community's other policies.19» It seemed that a lot of authors believed that 
thiss constituted an obligation to 'consider' or 'think about' the requirements 
whenn preparing a decision without, however, being required to include the 
resultss of that assessment in the decision. Only a few commentators qualified 
thiss further and asserted that when environmental protection requirements 
aree a component of the other policies, those policies are no longer conceivable 
withoutt these requirements being 'included' or 'drawn in'. It is nott enough to 
takee the environmental protection requirements into account when Community 
decisionss or measures are being prepared: the requirements have to be taken 
intoo account in the result, i.e. at the moment of the actual taking of a decision 
orr measure as well. Otherwise they can never really be a component of the other 
policies.2000 It is, in other words, not sufficient to 'simply' 'consider' the environ-

Hailbronnerr  1989, p. 104 ('der  Berücksichtigung...'); Kramer 1990, p. 64; Epiney 1993, p. 96 ('Rech-

nungg getragen werden muB'); Jacobs 1993, p. 45 and again at p. 47. 

'Vorwer kk 1990, p. 61 and Jahns-Böhm, &  Breier  1992, p. 50-51. 
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mentall  aspects: in such cases (negative) consequences for the proposed policy 
aree inevitable.201 

Thesee last statements come close to the opinion expressed by one German 
author,, who seemed to have, almost deliberately, avoided the words 'take into 
account'' when discussing the wording of the SEA version of the integration 
principle.. He described the requirement rather as 'eines Gebots zur Beachtung 
derr Umweltschutzfordernisse' and 'eine Pflicht zu durchg&ngiger Einbeziehung' 
(or,, 'het geregeld erbij betrekken' in Dutch, 'include regularly' in English) .20* 
Whenn used in relation to legal norms - in casu this would be the environmen-
tall  objectives, principles and criteria - the term 'Beachtung' can be interpreted 
ass 'observance of or 'compliance with' (in Dutch: 'inachtneming'). It is also 
interestingg in this respect that the author used the term 'Berücksichtigungsgebote' 
too refer to the criteria in the third paragraph of Article i3or EC, now the third 
paragraphh of Article 174 EC, criteria which the Community 'shall take account 
off  in preparing its action in relation to the environment. 'Berticksichtigung' 
cann be translated as 'the action of taking something into account'. 

MustMust be integrated into 
Thee Treaty of Maastricht has changed the obligation that 'environmen-

tall  protection requirements shall be a component of the Community's other 
policies'' into an obligation that they 'must be integrated into the definition and 
implementationn of other Community policies' (emphasis added). Overall, the 
neww text has been considered to be a more forceful formulation in two respects. 
First,, it has been observed that the use of the word 'must', replacing the word 
'should',, strengthens the provision.201 Second, the verb 'to integrate into' has 
beenn regarded as stronger than the phrase 'to be a component of .2<H Despite 
thee believe that the wording of the principle has been strengthened in this 
respect,, most authors have continued to interpret the provision (more or less) 
ass an obligation to 'simply' take environmental protection requirements into 
account.2055 Few interpret the provision in somewhat stronger terms.206 In fact, 
Germann authors such as Kramer for example havee argued that the wording has 

2011 Sevenster 1992, p. 119. 
2022 Scheuing, 1989, p. 176 (emphasis added). See also in this sense Haneklaus 1990, p. 1137. Compare 

Molkenburr 1990, p. 680 (he uses both 'beachten' and 'beriicksichtigen'). 
2033 Kamminga & Klatte 1994, p. 4; Bosselmann 1995, p. 282; Calliess 1997, p. 113. 
2°4Epineyy & Furrer 1992, p. 387; Kamminga & Klatte 1994, p. 4; Hession & Macrory 1994, p. 156. Compare 

Janss 1995, p. 25. Jans does not really indicate which of the new words, 'must' or 'be integrated' makes 

thee provision stronger in his opinion. He simply states that 'The Maastricht version is clearly stronger...'. 
2055 See for example: Epiney & Furrer 1992, p. 387; Van Calster & Deketelaere 1998, p. 18; Pallemaerts 1995, 

p.. 391; Coffey & Fergusson 1997, p. 77; Jans 2000a, p. 21. Compare: Kamminga & Klatte 1994, p. 4. 
2066 See Ecologie 1998, p. 25 (a combination of they 'should be met' and they 'should be considered'). 
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beenn weakened by the 'Maastricht amendments'. In his view, the first Treaty 
versionn was 'clear, precise and unconditional and was thus directly applicable...'. 
Thee wording after the Treaty of Maastricht, however, gives 'a general mandate to 
thee Community institutions for some future action, without specifying time and 
formm of fulfilment of these requirements and without fixing the consequences 
inn the case of non-fulfilment'.*07 It should be observed, however, that the formu-
lationn as adopted by the SEA (and before the changes of the Maastricht Treaty) 
alreadyy appeared strong in the German language. It read: 'Die Erfordnernisse 
dess Umweltschutzes sind Bestandteil...'. 

TakeTake into account versus observe or apply 
Thee above overview of the various interpretations of the phrases 'shall be a 

componentt of and 'must be integrated into' in literature reveals that both have 
predominantlyy been interpreted as obligations to 'take account of, 'take into 
account'' or 'consider' the environmental protection requirements without, it 
seems,, an obligation to reflect the assessment in the decision. A few authors 
havee defended somewhat stronger interpretations, which go more in the direc-
tionn of an obligation to 'take account of the requirements but with real conse-
quencess for the proposed action or even an obligation to 'observe', 'comply with' 
orr 'meet' them. Obviously, in legal terms, 'to take something into account' is 
(very)) different (read: 'weaker') than 'to observe something' or 'to comply with 
something'.. The dictionary indicates that if you take something into account, or 
takee account of something, you consider it when you are thinking about a situa-
tionn or deciding what to do. If you consider something, you think about it care-
fully.fully.206206 If you, on the other hand, observe something, such as a law or custom, 
youu obey it or follow it and if you comply with an order or set of rules, you do 
whatt you are required or expected to do.2°9 

Iff  it is accepted that the phrase 'environmental protection requirements' 
consistss of the environmental objectives, principles and criteria, the obligation to 
'observe'' them should be translated as follows. It would mean that these require-
mentss must be 'observed', 'complied with' or 'applied' in the same way as they are 
adheredadhered to in the context of the environmental policy. Since the environment title in 
thee Treaty provides that the environmental policy 'shall contribute to the pursuit 
of'of' certain objectives listed, that it 'shall aim at' or 'be based on' some principles 
enumeratedd and finally, that, 'in preparing its policy' it 'shall take account of' 
severall  criteria set out, it seems 'logical' that our 'must observe'-interpretation 
cann only go as far as requiring that the various requirements are 'applied' or 
'met'met in exactly the same way' in the context of other policy areas (such as the 

1077 Krtmer 1995, p. 58-59. 
aoSS Collins Cobuild English Dictionary 1995. 
a°9Collinss Cobuild Englisch Dictionary 1995. 
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agriculturall  and the transport policy). It does not seem logical that the criteria 
off  Article 174,3 EC must be 'taken into account' when 'preparing' action in the 
contextt of the environmental policy and that, because of the integration obliga-
tion,, the same criteria have to be 'observed' in the strict sense of the word, both 
whenn other policy areas are 'defined' (including prepared) and when they are 
'implemented'.. Another way of putting it is by saying that the meaning of the 
expressionn 'must be integrated' varies according to the kind of'environmental 
protectionn requirements' it refers to. Or yet, the environmental objectives, prin-
cipless and criteria must be 'applied' in the other policy areas in the same way as 
theyy must be 'applied' in the environmental policy. In this sense, 'to integrate 
environmentall  protection requirements in other policy areas' means that the 
otherr policy area must pursue the environmental objectives, aim at or be based on 
thee environmental principles and take account of 'the environmental criteria. 

PriorityPriority  issue: a third interpretation? 
Thee first interpretation {'must take into account') may be considered as a 

'weak'weak interpretation' of the obligation to integrate while the second ('must be 
observed')) is a 'strong interpretation' of this obligation. As already indicated in the 
introductionn to these paragraphs,, in order to find an answer to the question of 
whatt the verb 'to integrate' means in the context of Article 6 EC, these possible 
interpretationss wil l be worked out first. The next section will then try to discover 
whichh is the most plausible one in light of the wording, context (including other 
provisionss of the Treaty and the Treaty as a whole) and aim of the integration 
principlee as well as relevant case law of the ECJ. Before turning to these two 
possiblee interpretations, however, an overview wil l be given of the opinions in 
literaturee on the closely connected 'priority issue'. This entails the much-debated 
questionn whether the integration principle implies that Community environ-
mentall  policy in general and its objectives in particular have 'priority' over 
otherr Community policy areas and objectives. In my opinion, this issue actually 
amountss to a third possible interpretation of the integration concept, the 'very 
strongstrong interpretation'. As will appear from the overview below, this suggestion or 
interpretationn is generally rejected in literature. 

8.2.22 Priority issue or interpretation 

PriorityPriority  in principle 
Especiallyy in the first years after the introduction of the integra-

tionn principle in the EC Treaty, some German literature argued in favour of a 
'fundamentall  priority' or a 'priority in principle' ('grundsatzlichen Vorrang') for 
environmentall  protection over other Community policy objectives in 'cases of 
conflict'' ('Konfiiktsfall'), and this exactly because of the introduction of the inte-
grationn principle. In this opinion, environmental concerns could only be 'disre-
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gardedd or ignored' ('zurückgestellt werden') in exceptional cases, when irreparable 
damagee to the environment was being avoided and when justified by 'besonders 
gewichtigegewichtige Grimde europüischen Gemeinwohls'.™ This view was predominantly 
foundedd on the fact that the integration obligation in relation to environmental 
protectionn requirements was unique in the EEC Treaty. In their opinion, there 
existedd no similar obligations for other Community policy areas. It should be 
recalled,, however, that the SEA had in fact introduced some sort of horizontal 
clausee in relation to the regional policy as well."1 In any case, more such clauses 
followedd with the adoption of the Treaty of Maastricht. This Treaty introduced 
similarr (not identical) obligations for the culture and health policies of the Com-
munityy for example.*" The Treaty of Amsterdam added a similar clause in rela-
tionn to the consumer protection policy to this list.*'3 For other clauses that may 
bee regarded as horizontal clauses, I refer back to the beginning of this chapter 
{Sectionn 2.4). 

NoNo priority but 'Gleichrang' 
Otherr early German literature stressed that environmental protection is not 

thee sole objective to be attained by the Community and that it is thus necessary 
too balance the environmental protection requirements against the requirements 
off  other Community policies.314 The integration principle does not change this 
byy introducing a hierarchy between the various Community objectives. Rather, 
itt gives environmental protection the same weight as the other policy specific 
Communityy objectives. Conflicts between these Community objectives can not 
bee solved always in favour of the environmental objectives, or always in favour 
off  the non-environmental ones. A balancing of the interests at stake wil l have to 
takee place in each individual case."5 Any other interpretation would be contrary 

1100 Scheuing 1989, p. 176-177. See in the same sense: Hailbronner  1989, p. 104. 
2,11 Articl e 159 (formerly , Articl e 130b) EC now reads: 'The formulatio n and implementation of the Commu-

nity' ss policies and actions and the implementation of the internal market shall take into account the 

objectivess set out in Articl e 158 and shall contribut e to their  achievement'. 

"" 22 Respectively in Articl e 128,4 (currentl y Articl e 151,4) and Articl e 129,1 (currentl y Articl e 153,2) EC 

Treaty.. Advocate-General Léger  seems to forget this in his conclusions in the Safety Hi-Tech cases. 

Opinionss Advocate-General Léger, Cases C-248/95 Safety Hi-Tech v S. &  T. Sri [1998] ECRI-4301 and 

C-341/955 Bettati v Safety Hi-Tech [1998] ECR 1-4355, paragraph 55. Besides, it may be pointed out that 

Articl ee 159 EC (formerly Articl e 130b EC), which also seems to contain a 'horizontal '  provision, was 

introducedd in the EC Treaty at the same time as the integration principle. See also above, Section 2.4 of 

thi ss chapter. 
2IJJ Articl e 153,2 EC Treaty. 
2144 Kramer 1988a, p. 289. In this article, Kramer claims that the integration principl e is 'Ausdruck der 

vorrangigen,, )a essentiellen Bedeutung... dem Umweltschutz' but at the same time he accepts the need 

forr  a balancing process between the Treaty objectives. See also Molkenburi990, p. 680. 
ar55 Haneklaus 1990, p. 1137; Grabit z &  Nettesheim 1992, no. 59; Sevenster  1992, p. 120; 
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too the 'system of the EC Treaty'.216 These views are believed to be based on the 
propositionn of 'Gleichrang der konfiigierenden Vertragsziek'"7 The Community 
hass various objectives and all of these are considered to be of equal importance, 
unlesss the Treaty explicitly statess otherwise.118 

Inn more recent literature the debate seems to have been settled in favour of 
thee 'no priority-view'. This literature, which of course interprets the 'Maastricht 
version'' or 'Amsterdam version' of the EC Treaty, chiefly rejects the argument 
thatt environmental protection can be granted 'absolute priority' over other 
Communityy objectives based on the integration principle."9 'At least', one of the 
authorss observes, 'if by priority it is meant that, in the event of a conflict with 
otherr policy areas, the Community's environment policy has a certain added 
valuee from a legal point of view'.220 The wording of the principle simply does 
nott support such an interpretation and even the change of position since the 
Treatyy of Amsterdam is insufficient to claim otherwise. Instead, if in a specific 
case,, objectives conflict, 'the Community institutions must try to find a compro-
mise'.221 1 

Because,, in my opinion, the 'priority interpretation' of the integration 
conceptt completely excludes the other two interpretations, I wil l evaluate the 
plausibilityy of this interpretation first. I wil l do so on the basis of the wording, 
contextt and aim of the principle. 

8.33 Priority interpretation of the integration concept 

WhatWhat does the interpretation entail? 
Inn order to establish whether the priority interpretation is a 

plausiblee interpretation for the integration concept or not, it is important to clar-
ifyy what it (more or less) entails. It seems to mean that environmental objectives 

2166 Rengeling & Heinz 1990, p. 617. 
2177 Jahns-Böhm & Breier 1992. p. 51. (These authors give a brief overview of the opinions in literature on 

thee conflict issue.) 
2188 To back this claim, reference is made to case law of the Court of Justice. All of this case law concerns 

conflictss between the objectives of the CAP in Article 33 EC and not conflicts between objectives of 

differentt policy areas however. 
2199 Kamminga & Klatte 1994, p. 4 (In Kamminga and Klatte's view, it already appears from the factors that 

havee to be taken into account in preparing the environmental policy, based on Article 174̂  3 EC, that 

environmentall  protection requirements have no absolute priority); Ecologie 1998, p. 26: Bar & Kraemer 

1998,, p. 319; Van Calster & Deketelaere 1998, p. 18; Kramer 2000, p. 6 and p. 15; Sevenster & Vedder 

2000,, p. 4; Jans 2000a, p. 18-19. For a somewhat different approach see Calliess 1997, p. 115. Compare 

Zuleegg 1997, p. 1/180-187. 
1200 Jans 2000a, p. 18-19. 
2211 Kramer 2000, p. 6. 
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mustt be observed, i.e. pursued, at all times, even if there is a conflict or clash 
withh the objectives of other policy areas."1 This should be worked out further. 
Itt would appear that a conflict arises when a specific objective of another policy 
areaa cannot be achieved in an environmentally friendly way. In other words, no 
matterr how the objective is achieved it wil l always, to a greater or lesser degree, 
resultt in environmental damage. Thus, the objective in question is inherently 
incompatiblee with the environmental objectives. Of course, such clashes are 
nott surprising. After all, the Community has a lot of different policy- or activ-
ity-specificc objectives (laid down in the various titles of the Treaty) which are a 
translationn of, and thus reflect the diversity of, the general, principal objectives 
inn Article 2 EC. 

Inn this sense, the integration principle requires that all possible action be 
takenn in the context of the other policy areas to help achieve the environmen-
tall  objectives, including the radical reorientation or abandonment of all those 
policy-specificc objectives that are incompatible with the environmental objec-
tives.. Concretely, this would imply that the Community must annul or revise 
anyy existing action aimed at attaining certain policy-specific objectives if this 
actionn has (any or serious) negative environmental effects. It would entail also 
thatt the Community refrains from adopting or implementing new policy-
specificc action if this action causes (any or serious) environmental damage. 
Thee degree of integration required could then vary depending on whether only 
actionn causing serious environmental damage should be annulled, revised or 
rejectedd or, rather, all action causing even the slightest bit of damage. 

Obviously,, a no-conflict situation is then the situation where a policy-specific 
objectivee may be pursued in various ways, one of which is entirely environmen-
tallyy friendly, i.e. without any negative environmental consequences. In such a 
casee this very strong interpretation of the integration obligation would require 
thee Community to always take the environmentally friendly way and never the 
environmentallyy unfriendly or damaging one. As a result, application of this 
interpretationn in practice would result in a completely or mostly environmentally 
friendlyy policy area. 

AnAn example of a conflicting objective 
Lett me illustrate this interpretation with an example. If, for example, one 

off  the objectives of the Common Transport Policy (CTP) is stimulating the 
continuedd expansion of transport so as to promote inter-state trade and, thus, 
economicc growth, it is difficult to imagine how this objective wil l be pursued 
withoutt 'endangering' or 'setting back' the achievement of the environmental 

222222 Since 'environmental protection requirements' not only refers to the environmental objectives but also 

thee principles and criteria, this interpretation would require for the objectives to be pursued while using 

thee principles and taking account of the criteria. 

87 7 



INTEGRATIO NN OF ENVIRONMENTA L PROTECTION INTO OTHER EC POLICIE S 

objectivess in any way. In other words, it seems rather complicated to achieve 
thiss transport objective without (any) negative environmental effects resulting 
fromm it. Even though some transport modes have less environmentally damag-
ingg effects than others, every transport activity wil l result in some damage. The 
objectivee seems incompatible with the environmental objectives or 'inherently' 
environmentallyy unfriendly."*  If the integration concept, and thus the principle, 
weree interpreted in the strongest way, it would automatically require that this 
transportt objective be completely abandoned. 

IsIs this a plausible interpretation? 
Thiss appears to be the strongest way in which the integration concept, and 

thereforee also the integration principle as a whole, may be interpreted. In this 
sense,, the integration provision would have a similar effect as the provision 
inn Article 36 EC for example. Pursuant to this Treaty article, the competition 
objectivess are made subordinate to the CAP objectives."4 The only difference 
withh this provision would then be that the integration provision does not provide 
forr priority of environmental objectives over those of one other policy area but 
ratherr over those of all other policy areas. The question is whether (it is likely 
that)) Article 6 EC contains such a strong version of the integration concept. It 
doesdoes not seem very probable for various reasons. First, the wording of the prin-
ciplee simply does not support such an interpretation. It does not seem strong 
enough.. Second, the context of the integration principle (other provisions of the 
Treatyy and the Treaty as a whole) is not supportive of this interpretation either. It 
wouldd become impossible for the Community legislator to adopt any action that 
iss (seriously) environmentally unfriendly. If time and again, policy- or activity-
specificc objectives are abandoned because of their (fundamental) incompatibility 
withh the environmental objectives, the achievement of the general objectives 
(inn Article 2 EC), of which the specific ones (in the various Treaty titles) are a 
translationn would become impossible. This is unacceptable because the non-
environmentall  objectives of Article 2 EC (mainly of a socio-economic nature) are 
ass important as the environmental objective in this article. They have the same 

3133 See also IEEP1992, p. 5. 
2244 This article provides that the Treaty rules on competition shall only apply to production and trade in 

agriculturall  products to the extent determined by the Council. Indeed, the Court confirmed that this 

Treatyy provision gives priority to the agricultural policy over the Treaty objectives in the competition 

field,field, as well as that it gives the Council the power to decide to what extent the competition rules are to 

bee applied in the agricultural sector. Interesting is the Court's observation that the provision owes its 

existencee to the fact that the authors of the Treaty were aware that the simultaneous pursuit of those 

twoo objectives, i.e. the institution of a system of undistorted competition and the establishment of a 

commonn agricultural policy, would, at certain times and in certain circumstances, proof difficult. Case 

C-280/933 Germany v Council [1994] ECRI-4973, para. 60-61. 
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weight.. This is what is meant, in my opinion, by the Gleichrang rule. I already 
reachedd this conclusion on the equality of the general objectives in the context 
off  the definition of the sustainable development concept (see above, Section 
6.4.2.2).. In fact, this may be regarded as a third and final argument against this 
veryy strong interpretation of the integration concept. Not only the wording and 
contextt but also the aim of the integration principle, sustainable development, 
appearss to point to a somewhat weaker interpretation. As concluded above, the 
integrationn principle has as its overriding aim sustainable development or the 
reconciliationn of the Community's ecological objectives with the socio-economic 
ones.. Giving the integration principle a very strong interpretation would not 
resultt in such a reconciliation or balance it seems. 

Noww that it has been established that the very strong interpretation of the 
integrationn concept is an unlikely interpretation, I must continue my search and 
turnn my attention to the other interpretations that were identified in literature. 

8.44 Two other interpretations of the integration concept 

8.4.11 Introduction 

Onn the basis of an overview of opinions in literature on the 
meaningg of the integration concept, it has been possible to distinguish two other 
interpretationss for this concept. A first interpretation, one defended by most 
commentators,, argues that the obligation to integrate 'simply' means that the 
requirementss 'must be taken into account' (or 'taken into consideration' or 'con-
sidered')) when other Community activities are defined and implemented. It may 
bee recalled that some of the literature further qualified the take into account-
expressionn and by doing so in fact defended a somewhat different, i.e. stronger, 
meaningg of the integration obligation. It was asserted that the obligation 
requiress the taking into account of the environmental protection requirements 
butt in such a way that it has real consequences for the decision or measure to be 
taken."55 It was regarded as an EI A obligation but complemented with an obliga-
tionn to attach consequences to the outcome of the assessment.326 I believe this 
vieww corresponds with the opinion, also defended in literature, that the obliga-
tionn to integrate is in fact an obligation to 'observe' or 'comply with' the environ-
mentall  protection requirements or that these requirements 'must be met'. This 
iss the second interpretation I want to distinguish and discuss further. As already 
indicatedd above, it is not very difficult to see that an obligation 'to take some-
thingg into account' is (very) different from an obligation 'to observe something' 
orr 'to comply with something'. The first interpretation wil l be referred to as the 

" 55 Vorwerk 1990, p. 61; Jahns-Böhm, &  Breier  1992, p. 50-51. 

Sevensterr  1992, p. 119. 
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'weak'' interpretation while the second is the 'strong' interpretation. Again, it 
shouldd be recalled that the discussion concerning the meaning of the integra-
tionn concept is simplified by limiting it to these interpretations. It seems that the 
strengthh of the concept may actually vary along a continuum. 

Myy strategy in the following paragraphs will be to systematically explore 
eachh one of these interpretations, including their consequences for the issue of 
conflictingg objectives. Subsequently, I wil l examine which interpretation best 
suitss the wording, context and aim of the integration principle in order to reach 
certainn conclusions on its content. 

8.4.22 Weak interpretation: 'must be taken into account* 

ToTo take something into account is to...? 
Assumee that, as I concluded above, 'environmental protection 

requirements',, refers in the first place, to the objectives, principles and criteria 
inn Article 174 EC. As already indicated, the most frequently mentioned inter-
pretationn in literature asserts that these environmental objectives, principles 
andd criteria must be taken into account. But what exactly is meant by that expres-
sion?? What kind of obligation does it entail precisely? It seems to require that 
thee institutions consider the requirements, i.e. think about them carefully, when 
theyy take decisions in the context of the other Community policy areas. In this 
sense,, the obligation to integrate can be compared with the manner in which the 
obligationn to take account of the criteria of Article 174,3 EC has been interpreted. 
Itt has been argued that these criteria restrict the freedom of the Community 
institutionss when formulating environmental measures only to the extent that 
thee institutions wil l have to make an assessment of the degree of compliance of 
thee proposed action with each of the four criteria. Whether the proposed mea-
suree is actually adapted to reflect the outcome of the assessment is entirely up to 
thee institutions, however.227 To enable judicial supervision over this assessment 
requirement,, it is further pointed out in literature that use can be made of the 
motivationn obligation in Article 253 EC (formerly, Article 190 EC).228 

2277 The expression 'shall take account of cannot mean that, if in a given case it seems impossible to comply 

withh the criteria 'without bending one of the basic principles', the institutions should regard the subject 

matterr as inappropriate for EC action, nor does this Treaty provision require the institutions in each and 

everyy case to adjust the proposed measure so it would reflect the outcome of the assessment. Vander-

meerschh 1987, p. 420. 
22*Grabitzz & Nettesheim 1992, no. 65. Article 253 EC provides that 'Regulations, directives and decisions 

adoptedd jointly by the European Parliament and the Council, and such acts adopted by the Council or 

thee Commission, shall state the reasons on which they are based and shall refer to any proposals or 

opinionss which were required to be obtained pursuant to this Treaty'. 
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Iff  I employ this interpretation to the integration principle, it would mean that 
thee institutions are required to make an assessment of the degree of compliance 
off  the measure in question with each one of the environmental objectives, prin-
cipless and criteria. It would not, however, require them to attach consequences 
too the assessment. It would be entirely in their discretion to take, modify or 
repeall  the decision or measure after having carried out the assessment. In 
otherr words, the institutions would have very wide discretionary powers in this 
respect. . 

AA  procedural requirement comparable with the EI A obligation 
Inn this interpretation, the obligation to integrate is comparable with the obli-

gationn of the Member States to take the results of the required consultations and 
gatheredd information into consideration in the development consent procedure, 
pursuantt to Article 8 of the EI A Directive.219 This obligation in the EI A Direc-
tivee has been interpreted as procedural. Thus, it does not lay down a duty for the 
Memberr States to abandon a project if the assessment indicates that the project 
hass a significant impact on the environment, although, since the amendment of 
thee directive (in 1997),**° an obligation for the developer to report on the main 
alternativess studied must be set (Article 5). In addition, the Member States are 
requiredd now to inform the public, not only of the content of the ultimate deci-
sionn and the main reasons and considerations on which the decision is based, 
butt also, where necessary, of the main measures to avoid, reduce and, if possible, 
offsett the major adverse effects. 

Inn other words, in this sense the integration principle would be a procedural 
requirement.2311 As suggested in the literature on the criteria of Article 174, 3 EC, 
itt would be possible to use the motivation obligation of the institutions, pursu-
antt to Article 253 EC, to check whether the required assessment has taken place, 
andd thus whether environmental protection requirements have actually been 
takenn into account or integrated. 

ConsequencesConsequences for policy areas in practice 
First,, as for the so-called 'no conflict situation', the following may be 

observed.. It would seem that taking the environmental objectives, principles 

119119 Council Directive 85/337 o n the assessment of the effects of certain public and private projects on the 

environment,, OJ1985 L175/40. In the same sense: Grimeaud 2000, p. 216. This author  compares the 

integrationn obligation with the EI  A obligation, calling them 'procedural requirements' as opposed to 

'substantivee requirements'. 
2JOO Council Directive 97/11, OJ 1997 L73/5. 
iJ II  See also Grimeaud 2000, p. 217. This author  states specifically that 'the integration principl e is limited 

too a procedural requirement in the sense that environmental concerns must be taken into account when 

ECC policies are defined and implemented'. 
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andd criteria into account in the above-described sense while deciding on action 
necessaryy to achieve one or more objectives of another policy area may well lead 
too the institutions taking the most environmentally friendly way. However, they 
aree not required to do so. The institutions may pursue environmental objec-
tivess (based on the principles and taking account of the criteria) in the context 
off  other Community policy areas but they do not have to. In this interpretation 
thee integration clause simply creates a procedural obligation, requiring the 
institutionss to at least motivate their decisions from an environmental perspec-
tive.. Second, as for the conflict situation, it is difficult to see how the principle, 
iff  it is interpreted as (simply) requiring that environmental objectives are taken 
intoo account, would obligate the institutions to put these objectives before other, 
non-compatible,, objectives. Therefore, it seems it would be possible for the 
institutionss to systematically disregard the environmental objectives, princi-
pless and criteria by (continuously) taking environmentally damaging measures 
whenn pursuing the (incompatible) objectives of another policy areas. In cases of 
conflict,, the other policy-specific objectives automatically receive priority over 
thee environmental objectives. However, the obligation to motivate their deci-
sionss remains and thus the institutions would be required to indicate what the 
conflictingg objectives are, give the reasons for their decision and the considera-
tionss on which it is based. 

Inn sum, application of this interpretation in practice would not require that 
thee institutions choose the (most) environmentally friendly (no-conflict situa-
tion)) or the least environmentally damaging way(s) (conflict situation) of achiev-
ingg policy-specific objectives. The institutions would have to evaluate or assess 
whetherr a (proposed) measure would cause (significant) environmental damage, 
butt they would not be required to modify or annul the measure in the light of 
thatt evaluation or assessment. In other words, it would not necessarily have 
negativee consequences for the other policy areas.. If a policy area has many objec-
tivess which are possibly compatible with the environmental objectives (i.e. they 
mayy be pursued in an environmentally friendly way), it is indeed highly likely 
thatt action will be adopted in the context of that policy area which has environ-
mentall  benefits, or in other words, which also contributes to the achievement of 
thee environmental objectives. It is not certain, however. Consequently, it is to be 
expectedd that this weak interpretation of the integration concept would result in 
aa low degree of integration in practice, especially when many of the objectives 
off  the other policy area are incompatible with the environmental objectives. A 
strongerr interpretation is, however, possible and will be discussed immediately 
below. . 
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8.4.33 Strong interpretation: 'must be observed' 

AnotherAnother interpretation 
Above,, another interpretation for the integration concept was 

discoveredd in literature besides the weak {'take into account') and the very 
strongg ('priority') interpretation. The so-called 'strong interpretation' would 
requiree that environmental protection requirements are observed or complied with 
whenn other Community policies and activities are defined and implemented. 
Translatedd to the environmental objectives, principles and criteria this would 
meann that (action adopted and implemented under) the other policy area must 
pursuepursue these objectives, be based on these principles and take account of these 
criteria.. Obviously, the discretionary powers of the institutions are more limited 
underr this 'strong interpretation' than under the (previously discussed) 'weak 
interpretation'.. Still, it must be recalled that the institutions have a considerable 
amountt of discretion when applying the (generally phrased) objectives, princi-
pless and criteria in the context of the environmental policy. It is therefore logical 
thatt they would have a similar margin of discretion when applying these provi-
sionss in the context of other policy areas. More in particular, the institutions 
havee considerable discretion with regard to the choice of form and methods for 
thee attainment of these objectives. 

Ann interesting question is whether there is an element in the Treaty (system) 
thatt already requires that the environmental objectives, principles and criteria 
formm the starting point or frameworkk for the other policy areas. This does not 
appearr to be the case. The wording in the various titles of the Treaty seems clear. 
Wheneverr a title lists some objectives, it is obvious from the wording used that 
thesee are to form the basis of the policy area to which the title is dedicated. This 
iss how the Treaty titles and provisions work. A good example in this respect is 
Articl ee 33 EC. It clearly states that 'The objectives of the common agricultural policy 
shallshall be', and, subsequently, lists a serie of objectives. In the same way, Article 
174,11 EC provides that 'Community policy on the environment shall contribute to 
pursuitpursuit of the following objectives,!. Thus, when legislating or proposing action in a 
non-environmentall  policy area, first and foremost, the objectives and principles 
off  that specific area are applicable. The environmental objectives and principles 
wouldd normally be 'subordinate' in such a situation. They are not at the same 
level.. In normal circumstances, the policy in which context the action is taken 
determiness the prevailing objectives. 

Thee incorporation of an environmental objective in Article 2 EC does not 
changee this. Above, it was already indicated how the principal tasks or objectives 
off  the Community are worked out in more specific tasks or 'job descriptions' 
(seee Section 4.2 of this chapter). Since the entry into force of the Amsterdam 
Treaty,, Article 2 EC contains an independent environmental objective: it should 
promotee 'a high level of protection and improvement of the quality of the envi-
ronment'.. The question is whether this in itself is sufficient to require institu-
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tionss to make the non-environmental policies more environmentally friendly. In 
myy opinion, it is not. The way Articles 2 and 3 EC and the various titles in the 
Treatyy work is that normally certain policy-specific or activity-specific action wil l 
concentratee on the achievement of certain of the principal objectives. Of course, 
itt makes sense that, overall, policy should be consistent but this is a very general 
obligation.. Article 2 EC and its environmental objective are too general to derive 
ann obligation from them similar to the integration principle. The latter is an 
explicit,, more concrete provision providing for an exception to the system that 
certainn specific action corresponds with certain principal objectives. Because of 
thee integration principle, the environmental objectives must not just be achieved 
byy way of developing and implementing an independent environmental policy 
butt also by pursuing these objectives in the context of other policy areas. 

ObjectivesObjectives at the same level 
Indeed,, if it is believed that the integration principle contains an obliga-

tionn to (actively) pursue the environmental objectives (based on the principles 
andd taking account of the criteria) in the context of other policy areas, it would 
seemm that it puts the environmental objectives (together with the environmental 
principless and criteria) at the forefront of the other policy areas too. It lift s them 
upp to the same level as the original objectives of those policy areas. They are the 
'mainn objectives' of the other policy areas as well, not merely 'side objectives'. It 
makess the environmental policy a so-called 'horizontal policy'. Environmental 
objectivess are 'horizontally-applicable' objectives, and so are the principles and 
criteriaa because to be able to pursue the environmental objectives in other areas, 
wee need the 'guidance' of these principles and criteria (and, thus, it makes sense 
too include them in the interpretation of the 'environmental protection require-
ments'' phrase). 

Thus,, next to their own specific objectives, those other policy areas should 
contributee to the achievement of the environmental objectives. Of course, it is 
obviouss that this could lead to situations where incompatible objectives must 
bee pursued, in other words, to conflict situations. Because the environmental 
objectivess are being placed on the same level as the original objectives of the 
otherr policy areas, it is nott difficult to draw an analogy with the Article 33 EC 
conflictt situation.2'2 This is the situation were you have various conflicting 
objectivess within one and the same policy area, in the case of Article 33 EC, the 
Commonn Agricultural Policy (CAP).2» In relation to this Treaty article, it has 

Seee in this sense for example: Glaesner 1986a, p. 141; Glaesner 1986b, p. 317; Glaesner 1988, p. 8; 

Haneklauss 1990, p. 1137; Grabitz & Nettesheim 1992, no. 60 and Sevenster 1992, p. 119-120, Jans 

2000a,, p. 19. 

Itt concerns, more in particular, the objectives of increasing agricultural productivity, ensuring a fair 

standardd of living for the agricultural community, stabilising markets, assuring the availability of 

suppliess and finally, ensuring that supplies reach consumers at reasonable prices. 
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beenn observed that, exactly because it mentions various conflicting interests, the 
choicee is either to recognise a certain hierarchy between them or to admit to a 
discretionaryy power of the institutions to set priorities.134 The ECJ has provided 
forr the following solution. In its case law, it has indicated that a solution for such 
conflictss must be found in balancing the objectives involved against each other, 
wherebyy it is possible to temporarily give priority to one of the objectives or 
interestss involved, however, without making the attainment of the other objec-
tivess or protection of the other interests impossible in the long run.235 Although 
thee ECJ acknowledges the wide discretionary powers of the institutions both 
withh regard to the order of priorities of the Article 33 EC objectives and the 
choicee of form and methods for the attainment of those objectives, it does set 
certainn limits and believes it can review the discretionary powers.2'6 In addition 
too this 'Article 33 solution', both old and recent literature has referred also to 
thee proportionality and the non-discrimination principle as criteria for solving 
conflictss between environmental objectives and other policy-specific objec-
tives.2377 This view is based on case law of the ECJ relating to conflicts between 
thee environmental policy and the internal market policy. 

Whenn applying the 'Article 33 EC approach' to the conflicts between environ-
mentall  objectives and other policy-specific objectives, this would mean that it 
wouldd be possible to temporarily give the environmental objectives priority but 
onlyy in such a way that the attainment of other policy-specific objectives does 
nott become impossible. Moreover, some literature asserts that the grounds on 
whichh the conflict is resolved must be set out in the explanatory statement of the 
legislativee acts in question.238 Indeed, this solution for conflict situations seems 
veryy useful. It should be added, however, that the underlying idea of the search 
forr a balance between the various policy-specific objectives is the need to attain 
alll  the principal Community objectives in Article 2 EC.239 These principal objec-

2344 Barents 1994, p. 37. 
2355 In this respect the EC) has held that 'the institutions must reconcile the various objectives laid down by 

ArticleArticle 39, a fact which precludes the isolation of any one of those objectives,..., in such a way as to render 

impossibleimpossible the realisation of other objectives.'  ̂Joined Cases 197-200, 243, 24; and 247/80 Ludwigshafener 

Walzmühlee v Council and Commission [1981] ECR 3211, para. 41. See also for  example: Case 59/83 

Biovilacc v Commission [1984] ECR 4057, para. 16; Case C-280/93 Germany v Council [1994) ECR I-

4973''  P3™' 47 &  51 - C a se C-224/94 Commission v Council [1996] ECR I-881, para. 24. 
2366 It must be observed however, that in reviewing the exercise of that discretion, it has never  concluded 

thatt  the institution s had actually exceeded it . See on this: Lauwaars &  Timmermans 1999, p. 284. 
2377 Kramer 1988a, p. 289. Jans 2000a, p.19. Compare Kamminga &  Klatt e 1994, p. 4. The cases mentioned 

are::  Case 240/83 Procureur  de la République v Association de defense des brüleur s d'huiles usagées 

(ADBHUU case) [1985] ECR 531; Case 302/86 Commission v Denmark [1988] ECR 4607; Case C-131/93 

Commissionn v Germany [1994) ECR I-3303. 
2388 Glaesner  1988, p. 8. 
2399 See in the same sense: Wasmeier  2001, p. 160. 
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tivess are all equally important. This is what is meant by the (already-mentioned) 
'Gleichrang'' rule. In my opinion, this rule does not play on the level of the 
policy-specificc objectives. For example, the specific objectives of the Communi-
ty'ss policy on culture and cultural heritage do not have the same weight as those 
off  the internal market policy for the simple reason that the Community's powers 
too achieve these objectives are more limited. The importance of the policy-
specificc objectives in the various titles of the EC Treaty depends on their value 
forr the achievement of the principal objectives in Article 2 EC Treaty. Because 
certainn policy-specific objectives are essential means to achieve some of the 
principall  objectives, they can not be systematically or constantly overthrown by 
thee environmental objectives. This would endanger the achievement of the non-
environmental,, principal Community objectives in Article 2 EC. In other words, 
thee Gleichrang rule weakens the effects of the integration principle or it requires 
aa weakened version of the concept. Thus, the ultimate criterion for the balancing 
processs is not the achievement of the policy-specific Community objectives but 
ratherr of the general, principal Community objectives. 

Inn sum, unlike the priority interpretation of the integration concept, this 
interpretationn does not mean that the environmental objectives should be the 
'prevailing'' objectives in all instances. However, because of the need to balance 
thee various objectives, they wil l have to prevail sometimes. In other words, nega-
tivee consequences for the policy area (and its objectives) in question are inevi-
table.*400 It is useful to have a look at what the application of this interpretation 
wouldd mean in practice. 

WhatWhat does this mean in practice? 
Itt is clear that if the integration principle is interpreted and applied as an 

obligationn to pursue environmental objectives, based on the principles and taking 
accountt of the criteria, the discretionary powers of the institutions would be far 
moree limited than if that same principle was interpreted and applied as an obli-
gationn to consider or take account <?ƒthese objectives, principles and criteria. The 
integrationn principle would not only require the institutions to assess to what 
extentt proposed action is 'in compliance' with these requirements, it would also 
requiree them to attach real consequences to their assessment. In any case, the 
institutionss would have to take the environmentally friendly way of achieving 
aa specific objective if such a way is available or possible (no-conflict situation). 
Onee action would then, at the same time, contribute to the achievement of two 
typess of objectives, the non-environmental (policy-specific) type and the envi-
ronmentall  type. A good example is pursuing the objective of security of energy 

340Thiss interpretation corresponds with what some German authors have called 'tine gewisse Prioritüt' or 

'une'une certaine priorité. Glaesner 1986a, p. 140. See also in Glaesner 1986b, p. 316. Compare Beyer 1990, 

p.. 966. 
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supplyy by way of promoting energy conservation (or in other words controlling 
energyy demand). 

Iff  a certain policy-specific objective cannot be achieved adequately or 
completelyy in an environmentally friendly way, there is a so-called conflict situ-
ation,, resulting in an obligation to balance objectives, as concluded immediately 
above.. What would or could this entail in practice? It could be argued that the 
institutionss would be required to take the least environmentally damaging 
wayy of achieving a policy-specific objective, that is, as much as possible.2*1 The 
extentt to which this should happen is determined by the need or requirement 
too find a balance between the various policy-specific objectives, so as to achieve 
alll  principal Community objectives. It seems unrealistic, for example, to think 
thatt the agricultural objectives (especially, food supply: an agricultural objective 
whichh seems essential for the achievement of some of the objectives in Article 
22 EC) may be ensured entirely by way of stimulating organic and other exten-
sivee production methods/systems. It would appear that some intensive farming 
wouldd remain necessary. Taking the least environmentally damaging way of 
achievingg a specific objective over the most damaging one and this to the great-
estt extent possible should go some way in reducing or mitigating the negative 
environmentall  effects of the activities in question. 

However,, it is also imaginable that the incompatible policy-specific objec-
tivee is radically modified or even completely abandoned. It could be argued that 
aa balancing of environmental and other concerns requires such more radical 
actionn in certain instances. Note that this requirement is different from the very 
strongg interpretation, discussed above, because the latter requires that envi-
ronmentall  objectives are automatically and always given priority over any other 
incompatiblee policy-specific objective. The question is: when is such radical 
actionn required? Again, the ultimate criterion here is the need to find a balance 
soo as to achieve all of the principal Community objectives, as laid down in Arti-
clee 2 EC. If it is possible to achieve these objectives without the environmentally 
incompatiblee policy-specific objective then the latter should be radically modi-
fiedfied or even abandoned.242 Dropping an objective all together would arguably 

Seee also Jans 2000a, p. 19. In relation to the application of the Article 33 EC solution of balancing objec-

tivess to the integration situation, this author notes the following: 'This approach could also be employed 

inn respect of the environment. It would then be arguable that, if a given objective could adequately be 

achievedd in a variety of ways, the integrationn principle would entail a choice for the least environmen-

tallyy harmful'. 

Comparee IEEP 1992, p. 5 where it is observed that integration involves a shift in intermediate policy 

objectivess but that long-term policy objectives need not always be affected: 'Mobility, adequate food or 

energyy supplies and increased economic activity may all be capable of being secured in environmentally 

sensitivee ways although there will be implications for the level and distribution of costs incurred'. See 

aboutt the achievement of all principal objectives of the Community: Kapteyn & Verloren van Themaat 
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constitutee a stronger form of integration than (simply) pursuing an objective in 
thee least environmentally damaging way. Let me illustrate this with an example. 
InIn one of the chapters below (see Chapter VI, Section 4.4), it wil l been discov-
eredd that there has been some talk, at the Community level, of attempting to 
decouplee transport growth from economic growth by future policy. The idea 
behindd such an attempt would be that promoting or facilitating (more) trans-
portt (policy-specific objective) is not necessary for achieving the objective of 
economicc growth (one of the principal Community objectives). 

Inn sum, in this interpretation the integration principle would require that 
policy-specificc objectives are adjusted so as to achieve them, if possible, in 
ann environmentally friendly way or, if not possible, in the least environmen-
tallyy damaging way. It might even require that a policy-specific objective is 
completelyy abandoned for environmental reasons. The latter two actions must 
occurr to the extent that this does not endanger the attainment of the principal 
non-environmentall  objectives of the Community. The application of this strong 
('observed')) interpretation should lead to the adoption of more environmentally 
friendlyy legislation than the application of the weak ('take into account') inter-
pretation.. It is useful to apply these two interpretations to an example. 

84 .44 Application of the two different interpretations to an 
example e 

Too clarify the above-discussed interpretations further, it might 
bee helpful to apply them to a concrete, if rather simplistic, example. Assume that 
thee Commission prepared a piece of (agricultural) legislation that wil l stimulate 
thee use of pesticides. It is aimed at increasing agricultural productivity in the 
Communityy with 5% and will increase the use of pesticides by roughly 10%. 

SituationSituation 1 
Supposee that research showed, however, that the same increase of agricul-

turall  productivity could be achieved by other measures that are, in contrast with 
thee pesticide measure, environmentally friendly. 

1998,, p. 113-114. They argue that the development of economic activities and economic growth in 

thee Community must be 'sustainable' in that it must not lead to an exhaustion of non-renewable raw 

materialss and natural resources andd neither to environmental damage which destroys natural resources. 

Butt the necessary reduction in the consumption of non-renewable or non-replaceable raw and natural 

materialss and in environmental pollution does not necessarily mean a reduction in the production of 

allall  goods and services. A confirmation of this interpretation is found in the social objectives of Article 

22 EC: 'If "sustainable growth" does not necessarily need to lead to reduced growth but simply to differ-

entlyy directed growth of production and consumption and probably more part-time work, the fourth 

objectivee of "a high level of employment is compatible with the concept of "sustained growth".' 
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SituationSituation 2 
Orr suppose that the increase in productivity of 5% can only be achieved by 

aa measure stimulating the use of pesticides up to 10%. All environmentally 
friendlyy measures have already been taken to enhance productivity- A further 
increasee in productivity can only be achieved by promoting the use of pesticides, 
orr in other words, in an environmentally damaging way. 

Thee question is what does the integration principle require the institutions to 
doo in both thesee situations? The first situation is a no-conflict situation because 
thee policy-specific objective, in casu, an agricultural objective, can be achieved 
inn an environmentally friendly way. The weak interpretation discussed above will , 
nevertheless,, give the institutions the discretion not to promote the environmen-
tallyy friendly measures but simply adopt the pesticide-stimulating act without 
adjustingg it. It merely needs to indicate that it has given the environmental 
concernss some thought in this case. In the strong interpretation, however, it wil l 
bee very difficult for the Commission not to adjust the proposed action. It seems 
that,, in this interpretation, the integration principle would require the Commis-
sionn to adjust the proposal for the pesticide-stimulating act so that it becomes an 
actt that promotes the environmentally friendly measures of enhancing produc-
tion.. An environmentally friendly way of pursuing the policy-specific objective 
iss available so it should be used. 

Thee second situation is an example of a conflict situation, whereby a given 
policy-specificc objective can only be achieved in an environmentally damaging 
way.. When interpreted in the weak sense, the integration principle wil l not stand 
inn the way of the Community adopting this agricultural measure. The institu-
tionss will simply have to indicate in their motivation that it indeed concerns a 
conflictt situation because the measure is 'necessary' for the attainment of the 
productivityy objective, as laid down in Article 33,1 (a) EC. When interpreted in 
thethe strong sense, however, the integration principle will require the institutions to 
carefullyy balance this agricultural objective against the objectives in Article 174, 
11 EC and in light of the principles and criteria in Article 174,2 and 3 EC. It wil l 
bee allowed to take the environmentally damaging act but it wil l have to indicate 
thatt it is only temporarily given priority to the CAP objective and that this wil l 
nott prevent the attainment of the environmental objectives in the long run. It 
wil ll  also have to take action in which it gives priority to the environmental objec-
tives.. If, however, the objective of promoting agricultural productivity would no 
longerr appear to be necessary for the achievement of the principal objectives of 
thee Community, as enumerated in Article 2 EC, this policy-specific objective 
couldd be abandoned. 
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99 Conclusions 

9.11 Arguments in favour and against the two possible inter-
pretations:: most plausible interpretation 

9.1.11 Introduction 

Thee following section wil l examine which one of the above-
identifiedd interpretations of the integration concept is the most plausible inter-
pretation.. For this purpose, the wording, context (including similar clauses in 
thee Treaty) and aim of the integration clause wil l be analysed. I wil l also have a 
lookk at relevant case law of the ECJ. 

9.1.22 In light of the wording and a comparison with similar 
clauses s 

TakeTake into account v contribute to the achievement ofv integrate 
Interestingly,, when one looks at the wording of similar hori-

zontall  clauses in the EC Treaty (see also above, Section 2.4 of this chapter), one 
noticess that many of them use the phrase 'to take into account or considera-
tion'.*433 However, in relation to the human health policy, the Treaty provision 
speakss of the need to 'ensure' a high level of human health protection. The 
otherr formulations used in horizontal clauses are 'to pay full regard to',244 'to 
contributee to the achievement of,245 or 'aim to' and 'promote'.246 On the basis 
off  the verbs used in them, these horizontal clauses can roughly be divided into 
twoo groups. There is a group that requires for objectives or requirements to be 
'takenn into account' (this includes the obligation to pay full regard to them) and 
aa group that requires the objectives to be 'achieved' (this includes, contribute 
too the achievement of, ensure, aim to and promote), which, in my view, accords 
withh an obligation to 'pursue' them. In this way, this categorisation seems to 
correspondd with the two possible interpretations that were distinguished and 
discussedd above in relation to the obligation to integrate. The wording of these 
clausess must be viewed against the background of other factors, however. This is 
thee only way in which their true 'strength' can be determined. 

1433 Article 127, 2 EC (employment); Article 151,4 EC (culture); Article 153, 2 EC (consumer protection); 

Articlee 178 EC (development cooperation). 
2444 See Protocol on protection and welfare of animals, annexed to the Treaty of Amsterdam. 
2455 Article 157,3 EC (industry). Article 159 EC (in the title on a regional policy) refers to both the need to 

takee the objectives of the policy into account and contribute to their achievement. 
244 Article 3, 2 EC provides that the Community shall aim to eliminate inequalities, and promote equality 

betweenn men and women in all the activities referred to in Article 3,1 EC. 
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Articlee 6 EC is the only horizontal clause that uses the verb 'to integrate'. 
Whenn this clause is compared with the other horizontal clauses it seems that, in 
severall  respects, it is the strongest clause. Consequently, the verb 'to integrate' 
cann and should be interpreted strongly. That is what I want to argue in these 
paragraphs. . 

ComparisonComparison with similar clauses: various degrees of discretion 
Ann interesting view in relation to these horizontal clauses argues that they 

all,, to a greater or lesser extent, limit the discretionary margin of the institutions 
withh regard to defining and implementing policy action. The degree to which 
theyy limi t this margin differs, however.247 To what extent a horizontal clause 
limit ss the discretion of the institutions or, in other words, how strong a clause 
reallyy is, is determined not only on the basis of its wording ('take into account' 
orr 'pursue') but on the basis of various other factors as well. First, the 'environ-
mentall  protection requirements' to be integrated are better developed than most 
otherr 'horizontal requirements'. Not only does the environmental title contain 
objectives;; it also has principles and criteria to base its action on.1-»8 Second, it 
shouldd be checked whether the horizontal clause has a specific, overall aim that 
mustt be achieved or promoted. In this regard, it may be observed that the envi-
ronmentall  clause is the only clause, together with the one relating to culture, 
thatt contains such an explicit goal. Integration must take place 'with a view to 
promotingg sustainable development'.'49 

Thirdd and final, it is important to place each one of the clauses in their 
specificc context, i.e. the policy area to which they relate. In particular, it is 
importantt to establish whether the clause relates to a 'strong' policy area. What 
iss meant by this? A first hint in this regard is whether the objectives of a particu-
larr policy area relate directly to one or more of the objectives in Article 2 EC 
orr not. The second hint or criterion concerns the powers that the Community 
hass in relation to the policy area. If these powers are very limited it wil l become 
impossiblee for the policy area to become a mature, well-developed important 
area.. Its horizontal clause will also be limited. If the powers of the Community 
too develop an independent policy in relation to those specific objectives/concerns 
aree limited, the role of those objectives/concerns in the context of other policy 
areass is naturally limited too. In other words, harmonisation prohibitions under-
minee the importance or effectiveness of horizontal clauses. The ECJ seems to 
havee confirmed this in relation to the horizontal clause for the public health 
policy.25""  The public health title is indeed a good example.3'1 The powers of the 

2477 Sevenster  &  Vedder  2000, p. 5. 
2 488 In the same sense: Sevenster  &  Vedder  2000, p. 5. 
2 499 In the same sense: Sevenster  &  Vedder  2000, p. 5. 
2500 Case C-376/988 Germany v Parliament and Council {Tobacco case) [2000] ECRI-8419. In this judgment, 

thee ECJ first  points to Articl e 129,4 (now 152,4 (c)) EC excluding harmonisation measures designed to 
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Communityy to adopt measures in this field are limited. The meaning of the 
phrasee 'a high level of human health shall be ensured' in the horizontal clause 
iss therefore weaker than one would expect at first sight. The verb 'to ensure' is 
tooo strong for this clause considering the fact that the Community hardly has 
anyy powers to adopt measures in this context. The powers of the Community 
too take measures are also limited in relation to employment (Article 127,1 and 
Articlee 129 EC) and cultural (Article 151, 5 EC) issues. Furthermore, in the 
industryy title, the EC Treaty only affords the Council the competence to (unani-
mously)) adopt specific measures in support of Member State action (Article 
157,, 3 EC). The EC Treaty also provides that the development cooperation policy 
off  the Community shall be complementary to Member States' policies (Article 
177,11 EC).*53 It should be stressed that, just like the horizontal clause for the 
regionall  policy, the integration clause in Article 6 EC does not suffer from such 
drawbacks.. The Community has significant powers in relation to environmental 
matters. . 

Butt there is more. The integration principle separates itself from all the other 
horizontall  clauses in two respects (besides, of course the fact that it uses the 
verbb 'to integrate'). These two elements also point to a strong interpretation of 
thee clause. The first difference relates to its wording, the second to its context. 
First,, it is the only clause that uses the word 'must' instead of 'shall'. Second, 
itt is the only clause that is placed outside the title of the policy area to which it 
relates.. Instead, it is situated in a general part (Part 1, titled 'Principles') in the 
beginningg of the EC Treaty, which has greatly increased its visibility of course. 
Consequently,, it can be found side by side to such important principles as the 
proportionalityy and the subsidiarity principle. 

Thus,, on the basis of various factors, it can be concluded that the integra-
tionn principle of Article 6 EC is the strongest of all horizontal clauses in the 

protectt and improve human health. Second, it holds that this provision does not mean that harmonis-

ingg measures adopted on the basis of other Treaty provisions cannot have any impact on the protection 

off  human health, especially in view of the existence of the horizontal clause in Article 129,1 (now 152, 

1)) EC. However, the Court continues, such measures cannot be used to circumvent the harmonisation 

prohibitionn of Article 129,4 EC. 
2511 In relation to human health, Article 129,4 EC allowed the Community to take 'incentive measures 

designedd to protect and improve human health', but it excluded any harmonisation in this field. Since 

thee adoption of the Amsterdam amendments, the provision, now Article 152,4 EC, does allow for two 

veryy specific groups of measures to be taken by the Community. 
2522 As for the other clauses: animal welfare is not even in the Treaty but only in a non-binding declara-

tionn annexed to it, while the title on consumer protection does give the Community the power to adopt 

measuress pursuant to Article 95 EC but any action beside or outside of that must, again, support or 

supplementt Member States' policy (Article 153,3 EC). 
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ECC Treaty.1» Compared to the other clauses, it seems to limit the discretionary 
powerss of the institutions to the greatest extent. Hence, my conclusion that it 
mustt be interpreted in a strong way. 

Conclusion Conclusion 
Inn conclusion, all of the above-mentioned factors (i.e. well-defined 'require-

ments',, specific aim, elaborate context (relates to a 'strong' policy area), strong 
wordingg and exceptional place in the Treaty) in relation to the integration prin-
ciplee seem to point towards a horizontal clause that severely limits the discre-
tionaryy margin of the institutions when legislating and deciding action in other 
fieldsfields of activity. This discretionary margin seems more limited than in other 
horizontall  clauses. Article 6 EC appears to contain the strongest horizontal 
clausee of all. In light of this conclusion, it would then be 'appropriate' to argue 
thatt the above-discussed 'strong interpretation' of the integration concept is a 
moree plausible interpretation than the above-discussed 'weak interpretation'. In 
otherr words, in light of all the above-mentioned factors, it seems unlikely that 
thee integration concept does not amount to more than a 'simple' requirement to 
assesss compliance of the measures in question with the environmental protec-
tionn requirements without attaching any real consequences to the assessment. 
II  wil l reach the same conclusion on the basis of a teleological interpretation of 
thee clause and on the basis of relevant case law of the ECJ, as appears from what 
follows. . 

9.1.33 In light of the aim of the principle 

II  have already indicated, in the section immediately above, that, 
unlikee most horizontal clauses, the Treaty article laying down the integration 
principlee explicitly sets out an overall goal to be achieved. In what follows, it wil l 
becomee clear, however, that it is nott only, or not even, the (mere) fact that a goal 
hass been included which points towards a strong interpretation of the expres-
sionn 'must be integrated' but rather the (core) meaning itself of the aim. 

Thee dictionary explains that if you integrate one thing with another, or 
onee tHingintegrates with another, 'the first thing is combined with the second 
soo that tney become closely linked or form part of a whole idea or system'.354 

Especiallyy the last part of this definition is interesting. In light of the explicit 
referencee in Article 6 EC to the sustainable development concept, it may be 

a""  See for  a comparison with the consumer protection clause: Stuyck 2000, p. 386. This author  observes 

inn particular  that: 'The obligation to take into account consumer protection requirements... seems less 

fundamentall  than the obligation on the institutions, spelled out in the "principles "  of the Community, 

inn Articl e 6 (ex 3c) to integrate environmental protection requirements...'. 
2MM  Collins Cobuild English Dictionary 1995. 
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arguedd that environmental protection requirements must be combined with the 
requirementss of other Community policies and activities so that they become 
partt of the whole 'sustainable development idea'. We must not simply try to fit 
themm in without keeping this specific goal in mind. The other policies wil l have 
too be 'adjusted' in order to promote not the environmental requirements but 
ratherr this overall aim. To achieve this 'higher good', consequences for the policy 
areass involved seem unavoidable. It seems it wil l be difficult for the Community 
too achieve sustainable development simply by taking environmental protection 
requirementss into account in the above-described (weak) sense. It would result 
inn de facto priority for the other policy-specific objectives and this is contrary to 
thee sustainable development idea too, just like the idea of priority for the envi-
ronmentall  objectives. 

9.1.44 In light of relevant case law of the ECJ 

Judiciall  opinion seems to point towards a strong interpreta-
tionn of the integration obligation as well. On 29th of March 1990, the ECJ gave 
itss judgment in the Case 62/88 (the so-called Chernobyl I case) whereby it used 
thee integration principle in the context of determining the proper legal basis 
off  a Community act (see also Chapter III , Section 4.2.6). This is one of the 
feww instances, in which the Court said a littl e bit more about the principle. In 
relationn to the provision in, what was at the time, the second sentence of Article 
i3or,, 2 EC, it observed the following: 

'Thatt  provision, which reflects the principle whereby all Community measures 
mustmust satisfy the requirements of environmental protection, implies that a Commu-
nityy measure cannot be part of Community action on environmental matters 
merelyy because it takes account of those requirements' (emphasis added).255 

Variouss comments can be made in relation to the Court's observation. First, 
thee Court clearly interprets the provision as a 'must', even though the text of 
Articlee 130̂  2 EC used the word 'shall'. Second, the word 'satisfy' is quite strong. 
Itt seems to suggest that the Community measures must 'meet' or 'ensure' 
thee requirements. Consequently, this interpretation appears to imply that if a 
particularr Community measure or decision does not 'satisfy', 'meet' or 'fulfil ' 
onee or more environmental protection requirements, it wil l not be possible to 
takee it or adopt it. The Court's interpretation is also remarkable because it refers 
too 'all' Community measures. The Court repeated this interpretation in the 
MondietMondiet case of K)92.a56 In other decisions, the Court only repeated its (second) 
observationn that a Community measure 'cannot be part of Community action 
onn environmental matters' or 'would not have to be based on the provisions of 

1555 Case C-62/88 Greece v Council [1990] ECR1-1527, para. 20. 
1566 Case C-405/92 Etablissements Armand Mondiet &  Armement Islais [199}] ECR I-6133. 
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Articlee 130s EC' 'merely because it takes account of the environmental protec-
tionn requirements or 'solely by reason of the fact that it pursues, among others, 
aimss of environmental protection'.357 The phrase 'takes account of must be 
viewedd in its context. It refers to the situation where the assessment has actu-
allyy had consequences for the decision taken. The decision has incorporated the 
environmentall  requirements to a greater or lesser extent. However, this does 
nott automatically mean that the decision must be based on the environmental 
legall  basis, according to the Court. In other words, the use of the phrase 'takes 
accountt of must be seen here against the background of the legal basis discus-
sion. . 

Itt must be noted, on the other hand, that in both the Chernobyl I and the 
MondietMondiet case the Court was interpreting the 'shall be a component of' version of 
thee principle and not the version currently in force. However, since it is difficult 
too argue that the introduction of the words 'must be integrated into' weakened the 
provision,, this case law may still be valid. Besides, in its recent legal basis deci-
sions,, it still refers to the old case law, especially the Chernobyl I case.*58 Thus, it 
iss still possible to rely on the old case law of the Court to construe an interpreta-
tionn of the current version of the integration principle. 

9.1.55 Comments: the most plausible interpretation and the 
underlyingg idea 

Intro Intro 
Especiallyy on the basis of a literal, contextual and teleologi-

call  interpretation of the provision in Article 6, it should be concluded that the 
strongg interpretation is the most plausible one. As explained above, in this inter-
pretation,, the phrase 'to integrate environmental protection requirements in 
otherr policy areas' means that the other policy area must pursue the environmen-
tall  objectives, be based on the environmental principles and take account of the 
environmentall  criteria. In other words, the institutions will not able to systemati-
callycally disregard th& environmental objectives and principles when formulating 
andjmplementingg action relating to other policy areas. On the contrary, the 
environmentall  objectives have to be pursued in a systematic way. A few words 
shouldd be dedicated to the underlying idea and the background of the provision 
inn Article 6 EC. It is necessary to further define what kind of process it is. 

1577 Respectively, para. 15 of Joined Cases C-164/97 and C-165/97 Parliament v Council [1999] ECRI-1139 

andd Case 300/89 Commission v Council (Titanium dioxide case) [1991] ECR I-2867, para. 22. 
3588 Joined Cases C-164/97 and C-165/97 Parliament v Council [1999] ECR 1-1139, para. 15. 
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UnderlyingUnderlying idea of the integration principle 
Itt seems that the integration principle is basically an obligation to make 

otherr policy areas (more) 'environmentally friendly'.259 As already appeared from 
thee overview above of references to environmental integration in the environ-
mentall  action programmes, the underlying idea appears to be that the root 
causess of environmental degradation should be tackled, as much as possible. 
Inn this sense, the integration principle is linked to the prevention principle. Its 
applicationn corresponds with the idea that environmental policy should move 
awayy from regulating negative outputs and towards regulating or affecting the 
causess of the pollution/damage. However, such a strategy requires the assistance 
off  other policy areas, in particular, the redevelopment of certain aspects of other 
policyy areas. The more measures in a policy area affect or adjust the behaviour 
orr practices that lie at the basis of environmental damage, the stronger the inte-
grationn in that policy area. As such, there is also a link between the application 
off  the integration principle and the trend towards a greater use of market-based 
instrumentss in order to (better) protect the environment. It has been argued that 
suchh instruments are more effective in changing behaviour or practices that 
causee environmental degradation (see also above, section on the environmental 
actionn programmes, Section 2.2 of this chapter). I wil l come back to this issue in 
thee conclusions (see Chapter VIII , Section 3). 

Background/functionBackground/function of the integration principle 
Inn a way, the integration principle does give the environmental policy, what 

couldd be called, a 'special status'. I mean to refer to the fact that the environmen-
tall  policy area is one of the few areas with a so-called 'horizontal' or 'horizontally 
applicable'' clause. Many other areas do not contain such a clause. There is no 
obligationn for the Community institutions to pursue agricultural objectives in 
thee context of the environmental policy for example. Furthermore, of all the 
horizontall  clauses that the EC Treaty contains the environmental one seems to 
bee the strongest. Because of the principle the Community institutions have less 
discretionaryy power in relation to defining and implementing action in those 
otherr areas, at least less than they would have if the principle did not exist. So 
whyy was the integration principle introduced in the EC Treaty? Its existence 
mightt be explained by reference to the evolution of the Community and its 
objectives.. The introduction of the integration clause is a logical consequence 
off  the fact that new objectives were added to the main objectives of the EC. The 
functionn of the horizontal clauses might be seen to lie in ensuring that the more 
recentlyy introduced (often non-economic) Community objectives are given the 

1 ,99 In 1992, Kramer translated thi s as follows: 'meaning that the achievement of the objectives of paragraph 

(1)) should be encouraged or  facilitated, or  at any rate not made more difficult , by measures taken in the 

contextt  of other  Community policies' (Kramer 1992, p. 251}. 
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samee 'weight' as the much older (economic) objectives. They are to be placed 
att the same level as the old objectives. In other words, the integration principle 
mayy be regarded as a means for the environmental objectives to catch up or level 
withwith the original (general) objectives of the Community. In this regard, it is 
importantt to see how an environmental objective is included in Article 2 EC as 
onee of the principal Community objectives next to the original (more economi-
callyy orientated) objectives.200 It is to be regretted that this did not happen at the 
samee time as the introduction of an environmental title in the Treaty, at the time 
off  the SEA. This would have been more logical. On the basis of this fact and the 
factt that the wording of the principle changed, it may be argued that the 'Maas-
trichtt version' of the principle was stronger than the original, 'SEA version'. The 
samee appears to be true for the 'Amsterdam version'; in its turn, the Amsterdam 
versionn seems stronger than the Maastricht version. 

Itt may be stated in general in fact that the emergence of horizontal clauses 
shouldd be seen against the background of the evolution of the Treaty objectives. 
Off  course, the emergence of new, other types of objectives has increased the 
chancee to conflicts. Those policy areass without a horizontal clause are usually 
thee policy areas that have been incorporated in the Treaty since its creation. 
Itt is logical that they have no horizontal clause. Their objectives were already 
pursuedd over the years. Contrary to the 'new' objectives, the 'old' or original 
objectivess do not need to catch up. 

AA  one-way process 
Inn this sense, the integration process is a one-way process. The reason why 

thee environmental objectives wil l not overtake the other policy-specific objec-
tivess lies in the fact that a balancing of objectives is necessary, and not because 
integrationn is a two-way process. The balancing requirement lies in the context 
andd goal of the integration principle: the Treaty system (Gleichrang between 
thee EC objectives) (context) and the need to promote sustainable development 
(goal).. The result may be the same but the reasoning behind it is different. The 
samee is true for those other policy areas that do contain a horizontal clause but 
onee that is weaker than the environmental clause. It is only a two-ways process 
whenn it concerns two policy areas that have horizontal clauses of equal value, for 
example,, the environmental policy and the regional policy. There is an obliga-
tionn to pursue environmental objectives in the context of the regional policy and 
ann obligation to pursue objectives of the regional policy in the context of the 
environmentall  policy. 

Seee in the same sense: Wasmeier  2001, p. 159-160. 
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AnotherAnother distinction: single and double integration 
Whenn the same measure helps achieve both environmental objectives and 

policy-specific,, non-environmental, objectives this could be called: 'single integra-
tion'.tion'. It is possible that a third type of objectives is involved, however. This could 
thenn be referred to as 'double integration'. For example, as wil l be concluded 
beloww (Chapter V, Section 3.1.2 and 3.3.5), forestry measures are not automati-
callyy part of the CAP. They are not listed in the annex to the Treaty as agricul-
turall  products. Consequently, forestry measures are only part of the CAP when 
theyy help achieve CAP objectives. They can be regarded as being independent 
off  this policy area. If agricultural, forestry and environmental concerns are 
combinedd in one and the same measure, like in the forestry regulation (Regu-
lationn 2080/92, see below), this could be called double integration. Another 
examplee might be the measures that provide for EC financial support to farmers 
inn disadvantaged regions. They serve the objectives of the regional policy, the 
agriculturall  policy and the environmental policy. 

9.22 Summary 

Thiss chapter analysed the content of the integration principle 
laidd down in Article 6 EC. It was discovered that certain aspects of the scope of 
thiss principle are easier to determine than others. Although the main respon-
sibilityy for applying the integration principle (scope ratione personae) seems to 
liee with the Community institutions, it may be argued that it is also relevant for 
thee policies of Member States. Outside of harmonised areas and in conjunction 
withh the principle in Article 10 EC, it is possible to distinguish a passive obliga-
tionn for Member States to refrain from adopting policies that would hinder the 
achievementt and observance of the environmental objectives and principles. 
Itss scope ratione materiae is clear to the extent that it is has now been explicitly 
limitedd to 'policies and activities referred to in Article 3' of the EC Treaty. It was 
discoveredd that, technically speaking, this does not include activities based on 
Articlee 308 EC. The principle does not relate to the other two pillars of the EU, 
norr does it refer to the Euratom or the ECSC Treaties, although certain practice 
contradictss this. As for the scope ratione temporis, it was argued that both the 
termm 'definition' and the term 'implementation' may be interpreted widely and 
includee all stages of the Community legislative process (policy-design stage, 
translationn of policy priorities and intentions into concrete proposals, adoption 
off  the proposals and implementation of the adopted acts), as well as in fact the 
instancess where individual decisions are taken outside this process. It is impor-
tantt to point out that the integration principle applies not only when EC policies 
aree defined for the first time but also when they are redefined (or reformed). The 
termm 'implementation' is to be interpreted widely so as to include 'enforcement'. 
Thee explicit inclusion of the sustainable development concept in Article 6 EC as 
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thee ultimate aim to be achieved (ratio legis) adds less to the clarity of the whole 
provisionn than one would expect. It is a bit of a 'tricky' concept. It can be found 
inn many legal and non-legal instruments, on every level of government and in 
differentt formulations. Its status and content have been the subject of many dis-
cussions.. In the EC/EU Treaties slightly different versions have been used. The 
wordingg is inconsistent. It is nevertheless possible to argue that the Community 
hass in fact recognised the concept as one of its principal objectives. It was also 
assertedd above that the concept as used in the EU/EC legal order corresponds 
withh the international law concept, as defined in the Brundtland report. Using 
thiss definition as a starting point, its 'core meaning' was identified, which was 
thenn placed against the background of the development of law and policy in the 
Community.. It allowed an analysis of the importance of the concept in this con-
text.. Most importantly, it was discovered that the incorporation of the concept 
suggestss that environmental protection, as one of the objectives of the Commu-
nity,, is placed on the same level as economic concerns, not higher, but definitely 
nott lower either. 

Finally,, as for the overall concept of the integration of environmental protec-
tionn requirements, I roughly distinguished three main interpretations. I derived 
thesee interpretations from literature as well as in fact from a comparison with 
thee wording of similar clauses in the Treaty. In a first interpretation, the so-called 
'weakk interpretation', the obligation to integrate is an obligation to take account 
off  these requirements, whereby it was argued that this leaves the institutions 
considerablee discretion as to whether to actually adjust their policies or not. It 
is,, however, also possible to interpret this expression as an obligation to take 
accountt of the requirements in such a way that it must have real consequences 
forr (existing and proposed) action. Consequently, the discretionary margin of 
thee institutions is more limited in this interpretation. It may be argued that 
thiss view actually corresponds with interpreting the obligation as an obligation 
too apply the environmental objectives, principles and criteria in the same way 
ass they are being applied in the context of the environmental policy. Thus, in 
thisthis second interpretation, or the 'strong interpretation', the integration principle 
meanss that the institutions must (not may) pursue environmental objectives, 
nott only when acting on the basis of their powers to develop and implement an 
environmentall  policy but also when acting on the basis of their powers to deter-
minee and execute other policies such as the agricultural, energy and transport 
policies.. Moreover, action must be based on the environmental principles and 
takee account of (in the weak sense) the environmental criteria. In other words, 
besidess to the specific objectives of the (non-environmental) policy area in ques-
tion,, action taken in the context of this area must also (systematically) contribute 
too the achievement of the environmental objectives, as well as be based on the 
environmentall  principles and take account of the environmental criteria. In 
practice,, this means that the policy maker wil l have to choose the most envi-
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ronmentallyy friendly (no conflict situation) or least environmentally damaging 
(conflictt situation) ways available to achieve the specific objectives of other policy 
areas.. In this interpretation and under certain circumstances, the integration 
principlee might even require that a non-compatible objective of another policy 
areaa is completely abandoned. And finally, a third interpretation, the 'very strong 
interpretation',, entails that environmental objectives, principles and criteria 
shouldd be applied at all times when action in the context of another policy area 
iss adopted and implemented. This would amount to priority for these require-
ments.. In my opinion, the second interpretation (the strong interpretation) 
seemss the most plausible one. I base this conclusion on a comparison with other 
so-calledd 'horizontal' clauses in the EC Treaty and an examination of the aim of 
thee principle as well as on relevant case law of the EC J. Consequently, the strong 
interpretationn is the interpretation that will be used in the following chapters. 
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ii  Introductio n 

AimAim of the chapter 
Inn the previous chapter, it was concluded that the provision in 

Articlee 6 EC primarily seems to contain an obligation for the Community insti-
tutions,, although it appears to have some relevance for Member States policies' 
ass well (see above, Chapter II , Section 3). The same was found to be true for the 
'objectives',, 'principles' and 'criteria' in Article 174 EC. This chapter will solely 
focuss on the extent to which, if at all, these provisions 'bind' the Community 
institutions.. This may be regarded as the issue of their legal enforceability. In 
otherr words, are the provisions enforceable before a court of law? Is it possible 
thatt a legal act is declared invalid for breaching them? However, the subject of 
thiss chapter is wider. In fact, it is designed to examine all legal consequences of 
thesee provisions. 

Ass will appear from the overview immediately below, opinions in relation 
too the issue of their legal effects or relevance have been diverging widely. While 
somee have defended the view that it merely concerns 'guidelines of a purely 
politicalpolitical nature', others have stressed or claimed that they are in fact 'binding 
principles',, violation of which renders the Community act in question invalid. 
Mostt commentators do refer to the majority of these provisions as 'principles'. 
Unfortunately,, their understanding of what this concept means differs. The 
debatee is thus situated in the midst of a much larger discussion on the status 
andd role in legal orders of standards called 'principles'. I see myself obligated 
too join in and comment on this much larger issue. The central question of this 
chapterr will , however, remain: what are the legal consequences of the provisions 
inn Articles 6 and 174 EC? 

Besidess the legal relevance of the provision in Article 6 EC, I will also 
exploree the legal effects of the provisions in Article 174 EC. After all, as one 
authorr put it, 'the question as to the legal enforceability of the principle is in 
factt a question as to the legal significance of the objectives, principles and other 
aspectss referred to in Articles i3or (1), (2) and (3)'.1 The reason for this lies, in 
particular,, in the (most plausible) meaning of the integration principle. In the 
previouss chapter, I argued that the integration principle (probably) means that 
thee environmental objectives, principles and criteria (of Article 174 EC) must be 
observedd or applied when non-environmental policies are defined and imple-
mentedd in the same way as they are observed or applied when environmental 
policyy is defined and implemented. Consequently, if, for example, the environ-
mentall  principles may be used to review the validity of acts belonging to the 
environmentall  policy, the application of the integration principle would mean 
thatt they may also be used to review the validity of non-environmental acts such 
as,, an act taken in the context of the Common Transport Policy. 

11 Jans 2000a, p. 21. 
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DesignDesign of the chapter 
Inn my attempt to map out the legal implications of the provisions in Articles 

66 and 174 EC, I wil l first give an overview of specific literature on the subject. 
Thiss wil l be followed by an analysis of some of the existing views, in legal theory 
(orr jurisprudence), on the role and status in legal orders of standards called 
'principles'.. One of the legal theories that wil l be studied in this respect is the 
positivistt theory of Hart. I wil l also summarise the main views of Dworkin, an 
authorr who made a clear distinction between legal rules and legal principles. 
Inn addition, I wil l mention some of the views that were developed in reaction 
too his writings. Subsequent to this theoretical part, I wil l have a closer look at 
judiciall  practice in relation to the provisions in Articles 6 and 174 EC. This wil l 
enablee me to distinguish both 'direct' and 'indirect' legal consequences, which 
wil ll  be discussed in greater detail in Section 4.3 of this chapter. Let me have a 
look,, first, at the different views in literature on the legal implications of these 
provisions. . 

22 Views in literatur e 

2.11 Interpreting the SEA version of the provisions 

2.1.11 Article 130̂  1 EC: the environmental objectives 

Justt like, Article 39 EC (now Article 33 EC), for example, lists 
thee 'objectives of the Common Agricultural Policy' (the so-called 'CAP objec-
tives'),, Article i3or, 1 EC (now Article 174,1 EC) sets out various objectives for 
Communityy action relating to the environment (the so-called 'environmental 
objectives').. The legal relevance of the CAP objectives for both the Community 
andd the Member States has, with reference to relevant case law of the Court, 
nott really been doubted and this despite the fact that these objectives were also 
thoughtt to be drafted 'in general terms'.2 However, in relation to the objectives 
off  Article i3or, 1 EC, most commentators skipped the issue of their legal conse-
quencess and simply dealt with the meaning of the wording of the article in ques-
tion.. They noticed, for example, that the word 'environment' was not qualified 
andd expressed their disappointment about the fact that the inclusion of environ-
mentall  objectives in a special title in the Treaty had not, at the same time, been 
reflectedd in the Articles 2 and 3 EC, which set out the objectives and tasks of the 
Communityy in a more general way.J Only a few other commentators indicated, 

22 See, for example, Barents 1994, p. 33 (he asserts that it constitutes 'a binding Treaty provision, not only 

forr the Community but also for the Member States'). Relevant case law, for example: Case 273/82 Jong-

eneell  (1984] £ 0 4 8 3. 

'' See for example Scheuing 1989, p. 160-161. 
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casually,, that the objectives constituted 'obligations' for the Community institu-
tionss to take action in the field of environmental protection. Although they also 
clearlyy stressed that the objectives were directed to the Community institutions 
andd not to the Member States.4 

2.1.22 Article i3or, 2 first sentence EC: the environmental 
principles s 

2.1.2.11 Principles of preventive action, rectification at source and 
polluterr pays 

Inn literature the three provisions in Article i3or, 2 first sentence 
ECC were considered to be the 'principles' upon which the environmental policy 
wass to be based (the so-called 'environmental principles'). They were, in other 
words,, almost always referred to in literature as 'principles', just like in the 
Treatyy itself. However, the consequences or meaning attached to this label were 
orr was not always clearly indicated. Commentators used different criteria to 
reachh different or similar conclusions. Consequently, unambiguous views on the 
legall  relevance of these 'environmental principles' were difficult to detect. It is 
possiblee to distinguish the following two categories of opinions on the subject. 
First,, mainly based on the wording of Article i3or, 2 first sentence EC itself- in 
particularr its alleged 'vagueness' - it was argued that it did not contain legally 
bindingbinding rules' that must be applied in every case or that must be taken into 
accountt as the basis for every Community policy or measure. Rather, they were 
'principles''principles' that, by their nature, allow for exemptions or derogation. In other 
words,, they have no 'direct legal consequences' and require no specific action. 
Theyy only have 'legal significance' as 'general guidelines' for the Community 
institutionss when it plans to take action under Article 130s EC as well as when 
applyingg the provisions in Article i3or, 4 EC and i3ot EC.5 

Second,, mostly because of their incorporation into the Treaty by the SEA, the 
majorityy of authors considered the 'principles' to be 'binding legal principles'. In 
theirr view, this meant that Community legislation could be challenged if it failed 
too abide by these 'legal principles'.6 The practical argument, i.e. denying the 

44 Haneklaus 1990, p. 1137. See in the same sense: Grabitz &  Nettesheitn 1992, no. 10. 
55 Kramer 1990, p. 60. In his 1992 book however, he modifies his views, more specifically in relation to 

thee polluter  pays principle, observing, in particular , that, even though Community action is only to 

bee 'based' on this principl e and thus, Community institutions have a wide discretionary power  in this 

regard,, review of the exercise of this discretion is nevertheless 'conceivable', especially in proceedings 

underr  Articles 175 and 177 EC Treaty. See Kramer 1992, p. 70. 

Vandermeerschh 1987, p. 428-429; Scheuing 1989, p. 174; Vorwerk 1990, p. 26 and p. 33; Sevenster 

1992,, p. 107-108; Feeley &  Gilhuly 1991, p. 683; Grabitz &  Nettesheim 1992, no. 32 ('Rechtsprinzipien... 
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'principles'' legal status because of their so-called vague wording, which would 
supposedlyy make it entirely impossible for the Court to enforce them or review 
theirr application in practice, was not accepted.7 It was pointed out that the Court 
wass frequently confronted with vague terms or principles and objectives, which 
couldd not be readily applied. Reference was, for example, made to the concept of 
'misusee of powers' in Article 173 (now Article 230) EC, the provisions of Article 
39,, 2 (now Article 33, 2) EC and the application of Article 85, 3 (now Article 81, 
3)) EC. Also in this context, mention was made of the Racke case. In this case, the 
Courtt held that it could review the legality of the action taken but it confined its 
revieww to examining whether the action contained a manifest error or consti-
tutedd a misuse of power or whether the authority had not clearly exceeded the 
boundss of its discretion.8 Indeed, many authors did add that judicial review in 
thee light of these 'legal principles' would remain limited or 'marginal', in partic-
ularr because of their 'broad content' or 'open nature', resulting in wide discre-
tionaryy powers for the Community institutions when taking concrete action. 

Too the above, it must be added that, in the period before the amendments 
broughtt by the Maastricht Treaty, the polluter pays principle seemed the most 
extensivelyy used and discussed principle of the three principles (explicitly 
referredd to as such) in Article i3or, 2 first sentence EC9 In fact, it was some-
timess considered to have a stronger legal status than the other principles.10 More 
recently,, some have asserted, however, that even though it has evolved from a 
'purelyy economic principle' to an 'independent legal principle', it is not quite 
operationall  as such." 

,, nicht lediglich um politische Handlungsmaximen.'); Epiney 1993, p. 96 ('Da diese Prinzipien in den 

Vertragstextt aufgenommen wurden, kommt ihnen in jedem Fall eine rechtliche verbindliche Wirkung 

zu.').. Compare Jans 1991, p. 21. He believed that judicial review of Community acts in light of'the 

principless of Article i3or' was only possible in exceptional cases, more in particular when the principles 

weree consistently and systematically 'ignored'. He saw a somewhat stronger status for the polluter pays 

principlee however (see also below). 
77 Sevenster 1992, p. 107-108. 
88 Case 136/77 Racke v Hauptzollamt Mainz [1978] ECR1245, para. 4. 
99 Indeed, even before it was laid down in the EC Treaty, the polluter pays principle already seemed to be 

onee of the cornerstones of the EC environmental policy; it was mentioned as a principle of that policy 

areaa in the First Environmental Action Programme (O] 1973 C 112/1) and, in 197$, a a Communication of 

thee Commission set out the main features of the principle (Communication regarding cost allocation 

andd action by public authorities on environmental matters, OJ1975 L194/1). See also Kramer 1989, p. 

353-3611 and Kramer 1992, p. 244-264. 
100 Jans 1991, p. 21-22 and KrSmer 1992, p. 70. 
111 Loontjens 1997, p. 85-86. Compare Sands 1995, p. 216-217. 
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2.1.2.22 High level of protection and subsidiarity: also environ-
mentall  principles? 

Intro Intro 
Besidess the three above-mentioned 'environmental principles', 

twoo other so-called 'principles' were sometimes mentioned in relation to the 
environmentall  policy. It concerned, more in particular, the so-called 'high level 
off  protection principle' and the 'subsidiarity principle'. 

HighHigh level of protection 
Thee first could not be found in the new title on the environment in the EC 

Treatyy but was derived from the provision in Article iooa, 3 EC (now Article 95, 
33 EC). This article required the Commission to 'take as a base a high level of 
protection'' in its proposals for environmental measures aimed at harmonising 
nationall  laws and which have as their main objective, the achievement of the 
internall  market. Most authors, who mentioned this high level of protection prin-
ciplee in relation to the internal market, also concluded to the existence of such 
aa principle or clause in relation to the environmental policy. It would be entirely 
'systematischh widersprüchlich' if the Community was to observe such a level of 
protectionn in the internal market but not while taking action in the context of 
itss environmental policy.12 Overall, the provision was regarded as containing a 
'bindingg obligation' for the Commission.13 

However,, the provision or principle in Article 10 oa, 3 EC must be viewed 
againstt its historical background. It was introduced so as to provide a safeguard 
forr certain Member States, which were concerned about a 'high level of protec-
tion'.144 Ever since a high level of protection principle was laid down in a Treaty 
Titlee on Environment together with the existence of the integration principle 
(firstt incorporated in the Environment Title and now in Article 6 EC), it seems 
thatt the high level of protection principle in Article iooa, 3 (now Article 95, 3) 
ECC lost its relevance. 

Subsidiarity Subsidiarity 
Moree disagreement existed on the issue of the (legal) implications of the 

so-calledd 'subsidiarity principle' in Article i3or, 4 EC. Whereas some considered 
itit  to be solely of a political importance, being a 'political guideline' rather than a 

Grabitzz &  Nettesheim 1992, no. 57. See also Vandermeersch 1987, p. 417-418; Roelants du Viviei & 

Hannequartt  1988, p. 230; Zuleeg 1988, p. 182-183; Scheuing 1989, p. 179. 

Ehlermannn 1987, p. 387-389; Scheuing 1989, p. 179; Haiibronner  1989, p. 105; Haneklaus 1990, p. 

1138;;  Beyer  1990, p. 966. 

Ehlermannn 1987, p. 387. 
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'legall  principle',15 others did not see any reason for it not to be a 'legally binding 
rule'.166 In the context of the first of these views, it was professed that, because of 
clashingg views on the applicability of this clause or principle, caused by its vague 
wording,, its consequences would probably be of a political rather than a legal 
nature.'77 It was argued that it was very difficult to regard it as a legally binding 
rulee for allocating or attributing competence between Community and Member 
States.'8 8 

2.1.2.33 Article 1301, 2 second sentence EC: the 
'Querschnittsklauser r 

Ass for the provision in Article i30r, 2 second sentence EC, it is 
especiallyy interesting to note that it was not always classified as a 'principle' but 
wass sometimes referred to as a 'clause' or a 'requirement'. It was also hardly ever 
discussedd at the same time or in the same paragraph as the three 'principles' of 
thee first sentence of Article i3or, 2 EC. In German literature for example, a clear 
distinctionn was made between the 'Vorbeugungsprinzip', the 'Ursprungsprinzip' 
andd the 'Verursacherprinzip' on the one hand and the 'Querschnittsfclausel' on 
thee other. Furthermore, some of these authors elaborated on the content of the 
provision,, for example, widely discussing the question as to whether the 'clause' 
prescribedd priority for environmental protection in case of a conflict with other 
policyy objectives, but said nothing (further) about its exact legal relevance.'9 Still, 
theree were quite a lot of other authors who 'boldly' claimed that Community 
actss could be annulled, ex Article 173 EC (now Article 230 EC), if the 'integra-
tionn clause' had not been observed.20 Few authors argued the clause was simply 

155 Kramer 1988b, p. 142-144 and 186. See also Kramer 1992, p. 67-69. In the same sense: Jacqué 1986, 

p.. 124; Koppen 1988a, p. 628-629 (compare however: Koppen 1988b, p. 54-55); Grabitz &  Nettesheim 

1992,, no. 79. 
166 Scheuing 1989, p. 164. See in the same sense: Glaesner  &  Beyerlin 1988, p. 182 and 184; Feeley & 

Gilhul yy 1991, p. 683. Vandermeersch carefully stated that he would not rul e out the possibility of the 

Courtt  accepting jurisdictio n over  the subsidiarity issue (Vandermeersch 1987, p. 423). Compare Seven-

sterr  1992, p. 108-109. 
177 Kramer 1992, p. 69. 
188 Koppen 1988a, p. 628. 
199 Molkenbur  1990, p. 678-679. See also Scheuing 1989, p. 174-177 and Epiney 1993, p. 96. In these last 

twoo articles the word 'Handlungsgrundsdtz^'or  'action principles' was used as an umbrella term for  the 

principless of preventive action, rectification at source and polluter  pays. 
100 Glaesner  1988, p. 8; Vorwerk 1990, p. 62; Beyer  1990, p. 966; Jahns-Böhm &  Breier, 1992, p. 52, 

54-555 and Grabitz &  Nettesheim 1992, no. 60 ('Die Vorschrif t hat die Qualitat eines Rechtssatzes mit 

entsprechendenn Rechtswirkungen'.) See also Kramer 1988a, p. 289 and Kramer 1990, p. 65. This 

opinionn of Kramer clearly contrasted with his views on the legal relevance of the principles of preventive 
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'political'political in nature', observing that its future application was or would be entirely 
dependentt on the good wil l of the Community institutions.11 

2.1.33 Article i3or, 3 EC: the environmental criteria 

Inn connection with the various 'factors' or 'criteria' to be taken 
intoo account by the Community when preparing action in relation to the envi-
ronment,, as enumerated in the third paragraph of Article i3or EC (the 'environ-
mentall  criteria'), a few claimed that failure to 'make the assessments required' 
byy this article could result in challenges of Community legislation." Others 
indicatedd that 'failure to take due account of one of the conditions' was 'unlikely 
too give rise to consequences of a legal nature', and this in particular because of 
thee wording of the provisions.2' 

2.22 More recent literature 

2.2.11 Article 6 EC: the integration principle or clause 

Theree still exist various views on the legal consequences of 
thee integration provision. Some have used the fact that the Treaty of Maastricht 
amendedd the formulation of the integration provision from a 'should' to a 'must', 
ass an argument to support the simple claim that it evolved 'from a political aim 
too a legal obligation'. 2*  Similar conclusions have, more recently, been based on 
thee change in position of the provision by the Amsterdam Treaty, giving it a 
'prominent'' place in the beginning of the EC Treaty.25 Others have specified that 

action,, rectification at source and polluter pays (see above). He seemed to reach this conclusion on the 

basiss of the wording of the provision. In his view, the clause stated a fact rather than merely setting 'an 

objectivee to be attained in the future'. In addition to this, it was also unique in the whole EEC Treaty. 

However,, in 1995, Kramer changes his views in relation to the integration clause {see below). 
111 See for example, Haneklaus 1990, p. 1137. 

""  Vandermeersch 1987, p. 428-429 and Feeley &. Gilhuly 1991, p. 683. 
233 Kramer 1992, p. 70. See in the same sense Grabitz & Nettesheim 1992, no. 65 {'Bei diesen Kriterien 

handeltt es sich nicht urn Rechtsprinzipien...'.) 
244 Bosselmann 1995, p. 282; Calliess 1997, p. 113. For the opposite view, see Kramer 1995, p- 58-59. As 

opposedd to his earlier views (see above), he now believes that the enforceability of the provision is 'doubt-

ful',, in particular, because its wording is less 'clear, precise and unconditional'. It simply 'gives a general 

mandatee to the Community institutions for some future action, without specifying time and form of 

fulfilmentt of these requirements and without fixing the consequences in the case of non-fulfilment.' 

Onlyy in extreme cases will it be possible to argue in front of the Court that Community policies did not 

takee into account environmental protection requirements. Such an action will normally be unsuccesful. 
255 Von Meijenfeldt 1997, p. 177. For the opposite view, see Douma 1997, p. 181 and jans 1997, p. 97. 
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thee application of the provision is indeed amenable to judicial review but that the 
extentt of that review wil l be limited.*6 Besides its role as a tool for reviewing the 
legitimacyy of actions of the Community institutions, some of them also men-
tionn its relevance for the discussion on the legal basis of Community legislation 
andd for the issue of the 'implied powers' doctrine in environmental policy.17 But 
theree are also some authors who still question the legal relevance of the provi-
sion,, especially as an instrument for reviewing the validity of Community acts. 
Itss 'legal enforceability' is called 'doubtful'.28 The wide discretion of the Com-
munityy institutions under Article 6 EC would normally make an action unsuc-
cessful.29 9 

2.2.22 Article 174,1 EC: the environmental objectives 

Inn contrast to the second paragraph of Article i3or EC (see also 
immediatelyy below), the Maastricht Treaty only slightly amended the wording 
off  the first paragraph while the Amsterdam Treaty merely led to a renumbering 
off  the provision. The environmental objectives are now to be found in the first 
paragraphh of Article 174 EC. As to their legal relevance, the majority of recent 
literature,, like the earlier one, does not pay any attention to this issue. Only one 
authorr seems to state a firm opinion in this respect. The author in question 
observes,, more in particular, that the objectives do not lead to concrete require-
mentss for legislative action and are not enforceable in practice because the 
Communityy institutions have a very large discretion as to whether they will take 
actionn and, if yes, what kind.30 Another commentator notes, more generally, that 
aa Community measure wil l only be susceptible to annulment (or be declared 
invalid)) in very exceptional cases because certain 'environmental objectives' - by 
whichh the author in question seems to mean all provisions of Article 174 EC 
-- appear not to have been taken sufficiently into account.'1 Use of words such as 
'contribute',, 'pursuit' and 'objective' in the Treaty article have been considered to 
bee the cause of the doubts surrounding the legal status of these objectives.32 

22 See Jans 2000a, p. 21. See also Van Calster & Deketelaere 1998, p. 18; Zils 1994, p.32-33. Compare 

Kammingaa & Klatte 1994, p. 4-5. 
277 See Jans 2000a, p. 20; Van Calster & Deketelaere 1998, p. 18. 
22 Kramer 1995, p. 58-59. In the same sense: Hession & Macrory 1994, p. 157 and Grimeaud 2000, p. 216-

217. . 
299 Kramer 2000, p. 16. 
300 Kramer 1995, p. 47 and Kramer 2000, p. 6. 
311 Jans 2000a, p. 21. 
322 Doherty 1999, p. 379. 
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2.2.33 Article 174,2 EC: the environmental principles 

2.2.3.11 Two new principles: a high level of protection and the 
precautionaryy principle 

Moree clashing views can be registered in relation to the legal 
relevancee of the 'principles' in the second paragraph of Article i3or, now of Arti-
clee 174 EC. Before turning to these diverging views, it must be recalled that the 
Treatyy of Maastricht added two new 'elements' to this paragraph. It is now stipu-
lated,, in the Environment Title of the EC Treaty, that 'Community policy shall 
aimm at a high level of protection taking into account the diversity of situations in 
thee various regions of the Community'. This addition to, what was at the time 
still,, Article i3or EC was aimed at rectifying or correcting the above-mentioned 
situationn whereby the Internal Market Title contained a high level of protection 
'requirement'' and the Environment Title did not. But the article setting out the 
'environmentall  principles' was also updated in 1992 to include one of the most 
'popular'' environmental principles of the last decade. Since the entry into force 
off  the Maastricht Treaty, the Environment Title of the Treaty also provides that 
Communityy policy should be based on the precautionary principle." 

Despitee the fact that it has been ascribed the status of an official EC Treaty 
objectivee by way of its incorporation in Article 2 of the EC Treaty, the various 
formulationss of the high level of protection principle (in Article 2, Article 95, 
33 and Article 174, 2 EC) point towards a limited legal enforceability, according 
too some.'4 Others make a distinction between the various formulations. They 
acknowledge,, more in particular, the legal enforceability of the provision in 
Articlee 95,3 EC but deny the provision in Article 174, 2 first sentence EC the 
samee legal relevance.35 This difference in legal strength is justified by stressing 
thee fact that, as opposed to Article 95,3 EC, Article 2 EC and Article 174, 2 EC 
referr to the environmental policy as a whole and not to the individual measure 
adoptedd under that policy. In addition, the provision in the Environment Title 
providess that this policy has to 'aim at' a high level of protection, which means 
thatt one can always argue that it is still on its way towards that 'aim'. 

Inn witness of its popularity see for example, the Commission's Guidelines on the application of the 

precautionaryy principle of 2 February 2000, COM(2ooo)i. The precautionary principle has evolved 

stronglyy in the past decade: it has been taken up in legal as well as non-legal instruments at both the 

national,, EC and international level. This occurred in a lot of different formulations however. See also: 

Hughess 1995, p. 224; Freestone & Hey 1996,274 pp; Mclntyre & Mosendale 1997. p. 221; Lavrysen 

1998,, p. 75. 

Seee most notably, fans 2000a, p. 32. 

Kramerr 1995, p. 50-51; Kramer 2000, p. 8. See onn this debate also Doherty 1999, p. 380. 
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2.2.3.22 Views on all the environmental principles of Article 174, 2 
EC C 

Whenn one reviews the recent views on the legal role of all five 
environmentall  principles in Article 174, 2 EC it appears that confusion still 
reignss as conflicting views remain widespread. The German authors still have 
thee most straightforward opinions. They make no qualifications but simply state 
thatt the principles are of a binding nature. Consequently, if a specific Commu-
nityy measure does not observe them, it may be annulled or declared invalid.36 A 
secondd category of authors is less outspoken. They start by clearly distinguishing 
betweenn the legal consequences for, on the one hand, the Member States and, on 
thee other hand, the Community institutions. They argue that Article 174 EC (ex 
Articlee 130* EC minus the integration obligation) does not set out principles for 
thee environmental policies of Member States. Thus, it does not contain binding 
legall  rules from this point of view. It may, nevertheless, be assumed that action 
off  the Community wil l be taken in accordance with the principles. In fact, it is 
nott thought inconceivable that the principles 'should be relevant at least to the 
revieww of the Community's discretionary decisions'.37 Still, their main effect (not: 
theirr only effect) is likely to be 'gravitational, providing a basis and direction for 
thee interpretation of Community law, especially where ambiguities exist'.38 

Finally,, a third category of commentators is straightforward in the opposite 
sensee of the German authors. It is entirely clear to them that it does not concern 
bindingg rules of law (i.e. rules which are enforceable before the Court) but 
simplyy 'general guidelines' for the Community institutions when defining and 
implementingg their environmental protection policy. They base this view on the 
argumentt that the wording of the principles is 'not clearly defined',39 or on the 
factt that, by their very nature, the principles allow for exceptions.40 In addition, 
whereass some of the earlier literature ascribed certain legal consequences to the 
principless exactly because of the fact that the SEA had laid them down in the EC 

33 See, for example, Frenz 1997, p. 46. 
377 Hession & Macrory 1994, p. 158. See in the same sense: Scott 1998, p. 143. 
33 Hession & Macrory 1994, p. 159. See more or less in the same sense: Hancher 1996, p. 202-207. This 

authorr asserts that the principles are 'at best interpretative tools', although she does find it conceivable 

thatt failure on the part of the Commission to respect the polluter pays principle in authorizing state 

aidd to the environment could lead to an Article 173 (now Article 230) EC action. Compare Kramer who 

observess in this respect that, because of the discretionary power of the Community institutions, the 

enforcementt of the principles before the Court will only take place or happen in very extreme cases, 

wheree they have been disregarded systematically. As for the high level of protection principle however, 

hee does not believe this is a legally enforceable norm at all. See Kramer 2000, p. 8-10. . 
399 Calliess 1997, p. 114. 
400 Loontjens 1997, p. 89. 
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Treaty,, some of the more recent literature argues that codifying the principles, 
byy inserting them into a formal law, does not transform them into (normative) 
ruless of law/' It has to be observed in this respect that, especially in the EC and 
internationall  law field, quite some 'environmental principles' have been codified 
overr the years. The 90s have shown an enormous proliferation of and dedica-
tionn to laying down objectives and principles of environmental law and policy 
inn legal and non-legal instruments. Besides being incorporated in conventions 
andd treaties, the environmental principles are also mentioned in all sorts of 
internationall  declarations, communications and conclusions of meetings of 
governmentt officials. Moreover, there has now also been a codification wave of 
environmentall  principles at the national level.41 But it seems as though all sorts 
of'desirability's'' and 'aims' have been set out in legal and non-legal texts and 
'dressed'' with the term 'principles'. Observations such as the ones just above 
mustt be viewed against this background. 

2.2.3.33 Subsidiarity principle 

Forr the sake of completeness, it must be observed here that the 
subsidiarityy principle, which was to be found in Article i3or, 4 EC, has been 
liftedd from the Environment Title. In Article 5, second sentence EC, a (more) 
generall  principle can be found now. It provides that, in areas that do not fall 
withinn its exclusive competence, the Community shall take action, in accord-
ancee with the principle of subsidiarity, only if and insofar as the objectives of 
thee proposed action cannot be sufficiently achieved by the Member States and 
cann therefore, by reason of the scale or effects of the proposed action, be better 
achievedd by the Community. It may also be noted that one of the protocols to the 
Amsterdamm Treaty specifically deals with the application of the subsidiarity as 
welll  as the proportionality principle.45 Some commentators seem to have slightly 
changedd their views on the legal relevance of the principle. Its 'legal force' as a 
principlee is acknowledged but it is not regarded as a 'rule of competence', which 
wass how most early German literature considered it (see above, Section 2.1.2.2 
off  this chapter).44 

411 Loontjens 1997, p. 89. 
411 See in Belgium for  example: Article s 1.2.1, paragraph 2 and 3 of the Flemish Decret of 5 Apri l 1995 

concerningg general provisions of environmental policy ('Vlaamse decreet houdende algemene 

bepalingenn inzake milieubeleid', B.S. 3 June 1995). It must be noted that there has not been a similar 

codificationn exercise in the Netherlands. Consequently, one can not find any environmental principles 

inn Dutch environmental law except maybe for  the requirement in Articl e 4.3 of the Wet Milieubeheer, 

whichh states that the national environmental policy plan must aim at the highest possible level of envi-

ronmentall  protection. The question whether  this codification is necessary or  desirable is dealt with by 

Verschuuren::  see Verschuuren 1995, p. 101-125. 
455 Protocol on the application of the principles of subsidiarity and proportionality , OJ1997 C340/105. 
444 See KrSmer 1995, p. 60 and Kramer 2000, p. 12. 
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2.2.44 Article 174,3 EC: the environmental criteria 

Thee discussion in relation to the question as to whether the 
environmentall  criteria in Article i3or, 3 EC, since the Amsterdam Treaty, Article 
174,33 EC, have legal consequences and if yes, which ones exactly, has not yet 
beenn concluded either. Especially because of its seemingly non-binding formula-
tion,, the third paragraph of Article 174 EC is not regarded as containing criteria 
thatt must be observed.45 It is difficult to find more views in relation to this issue, 
somethingg that is blamed on the fact that the provision 'appears to be so hedged 
aroundd wide discretion'.46 

2.33 Summary 

2.3.11 Different views, various criteria and confusing 
terminology y 

Itt appears from the overview immediately above, that opinions 
inn relation to the issue of the legal implications of the provisions in Article 6 EC 
andd Article 174 EC are diverging widely. Some have defended the view that all or 
thee majority of these provisions do not constitute 'legally binding rules'. Rather, 
theyy are 'guidelines of a purely political nature', which do not have to be observed 
everyy time an individual measure is prepared. Or, they are 'principles', which, 
byy their very nature, allow for 'exemptions' or 'derogation'. Their only (or main) 
effectt is 'policy-orientating'. They provide a basis and direction for the interpre-
tationn of Community law. Others have stressed or claimed that (most of) these 
provisionss are in fact 'binding principles', or 'legal principles', violation of which 
renderss an act of the Community invalid. 

Itt must be observed that commentators have used various criteria to reach 
thesee different conclusions. First, to determine the legal relevance of the vari-
ouss provisions, quite a lot of authors have based their views on the formulation 
orr wording of the paragraphs in question. They imply that a provision is only 
'legallyy enforceable' or 'binding' (i.e. enforceable before a court of law) when its 
wordingg is sufficiently clear and precise. The 'vague' or 'seemingly non-binding' 
wordingg of provisions such as, for example, the criteria in the third paragraph 
off  Article 174 EC has convinced some authors that these criteria are not bind-
ing.. The vague wording results in wide discretionary powers for the institutions 
whenn they apply the criteria, wide discretionary powers that are consideredd to 
bee an important barrier to granting binding status to these provisions. Another 
examplee of the importance of the wording of a provision lies in the fact that the 

Janss 2000a, p. 41. 

Dohertyy 1999, p. 381. 
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clarifyingg and strengthening of the wording of the integrationn provision, by the 
Maastrichtt and Amsterdam Treaties, has led some to believe or argue that this 
provisionn evolved 'from a political aim to a legal obligation'. A second, completely 
differentt criterion that has been used, mainly to argue in favour of binding 
status,, is the codification of the environmental objectives, principles and criteria 
inn the EC Treaty. As one author in particular clarifies: 'since the Treaty consti-
tutess the institutions and lays out the power to make policy and legislation on 
environmentall  issues and the criteria on which the policy is to be based, there 
shouldd be a presumption of some form of legal effect'.47 

Besidess the use of different criteria to determine the status of the various 
environmentall  provisions, there is also an extremely confusing terminology 
usee in relation to the provisions. Terms such as rules, principles, legal prin-
ciples,, objectives and guidelines are used incoherently, to mean both similar 
andd different things. Only two authors make a clear distinction between 'legal 
rules'' and 'legal principles'.4*  The term 'principles' is mostly used in relation to 
thee provisions in the second paragraph of Article 174 EC, which is quite logi-
call  considering the fact that the Treaty itself refers to them as such. However, 
somee use the term 'Article 174 principles' as a generic term for, what I call, the 
objectives,, principles and criteria of Article 174 EC.4*  On top of this comes the 
factt that opinions clearly differ as to the precise meaning of this label: different 
characteristics,, features or effects are attached to the classification of a provision 
ass a 'principle'. This is how the issue of the exact legal effects of the provisions is 
linkedd to the question as to which type or sort of standards they are. 

2.3.22 Article 6 EC: different norm, different implications? 

Ass for the provision in Article 6 EC, it may be observed in 
particularr that, even before it was moved to the beginning of the Treaty, it was 
alreadyy considered and discussed separately from the other environmental 
principless and hardly ever labelled a 'principle'. Whether this implies that it was 
orr is a different type of standard from the provisions in Article 174, 2 EC, which 
havee often been labelled 'principles', is unclear. Some of the recent literature still 
referss to the provision as the integration 'requirement' instead of the integration 
'principle'.'principle'.5050 By asking ourselves this question I have landed right in the middle 
off  the broader but also more complex and confusing discussion on the role and 
statuss of standards called 'principles' as opposed to those referred to as 'rules'. 

477 Doherty 1999, p. 381. 
488 Grabitz&  Nettesheirn1992.no. 32. 
499 See Doherty 1999, p. 378. 
500 See Hession &  Macrory 1994, p. 156. 
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2.3.33 Search for answers in jurisprudence 

Indeed,, when reading and examining all the different opinions 
inn literature, a number of questions come to mind, most notably, which type of 
standardss are the provisions in Articles 6 and 174 EC? Are they all 'principles' 
andd if so, what does this entail? What distinguishes them in such a case from 
standardss that are not principles? Does it mean, for example, that they are not 
enforceablee before a court of law? In other words, what is the legal relevance or 
rolee of these standards? Which criteria are used to establish whether standards 
havee legal or binding status? It seems impossible to reach a conclusion on the 
statuss and thus the legal consequences of the provisions in Articles 6 and 174 
ECC without clarifying some of these issues. 

Too discover more about the identification of law in general and of stan-
dardss referred to as 'principles' in particular and to learn about the differences 
betweenn rules, principles and other sorts of standards in legal orders, it is good 
too explore the writings of legal theorists, such as Dworkin and Hart. Dworkin 
hass repeatedly written about the status and role of standards called 'principles' 
inn legal orders. Before turning to this author's relevant writings, I will , however, 
brieflyy examine the views of positivism on the subject. It is unnecessary to 
exploree several positivist theories. I will simply concentrate on the positivism of 
Hart,, and this especially in view of the fact that Dworkin's writings were criti-
cismss directed towards this positivist theory. 

33 Rules and principles in legal theory 

3.11 Introduction 

Itt is not my intention to go into a deep analysis of all of the 
mainn existing legal theories. I will not discuss the School of natural law nor 
off  legal realism for example. I wil l simply concentrate on some of the relevant 
writingss of legal theorist Dworkin and certain interesting aspects of the positiv-
istt theory of Hart. The following paragraphs wil l also include a brief discussion 
off  some of the opinions of Raz, an author who has commented on and refined 
(orr even redefined) the views of Dworkin. The theories of these authors wil l not 
bee examined in great detail. In fact, I wil l mainly focus on the issues that were 
identifiedd above, as a result of the overview of the various opinions in literature 
onn the legal relevance of Articles 6 and 174 EC. First, the distinction between 
standardss called 'rules' and those called 'principles' needs some clarification. 
Second,, I must deal with the question as to whether the standards referred to 
ass 'principles' in a specific legal order may, in theory, be part of that order or, in 
otherr words, whether they may have legal status. And finally, if the answer to the 
secondd question is affirmative, a third issue wil l concern the question of the cri-
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teriaa that should be used to determine whether a particular principle has, in fact, 
legall  status? While reading this section, the reader should keep in mind that it 
onlyy contains a simplified account of the authors' views on the issues at hand. 
Thee overview of relevant legal theories starts with the ideas of Hart. 

3.22 Hart and Positivism 

Accordingg to Hart, the key to the 'science of jurisprudence' lies 
inn the combination of two types of rules (and not in the notion of coercive orders 
ass Austin claimed). Rules of the first type, 'primary rules', impose duties upon 
humann beings while rules of the second type, 'secondary rules', confer public 
orr private powers.51 Central in this approach to legal systems is the notion of a 
'rule'rule of recognition'. Law is distinguished by tests of the sort that may be set out 
inn a master rule or rule of recognition. Wherever such a rule of recognition is 
accepted,, officials as well as private persons are given authoritative criteria for 
identifyingg the law, in particular, primary rules of obligation. The criteria may 
includee references to an authoritative text, to legislative enactment, to customary 
practice,, to general declarations of specified persons, or to past judicial deci-
sions.. In a modern legal system, the rule of recognition is relatively complex. 
Thee criteria for identifying the law are multiple and usually include a writ-
tenn constitution, enactment by a legislature, and judicial precedents.5*  This is 
howw Hart approaches the law. However, it is important to add that he ends his 
chapterr on primary and secondary rules with the warning that the system of the 
combinationn of these two types of rules explains many aspects of law, but not 
alll  of them. So it does not provide a solution for every problem.53 An important 
questionn in this context is whether positivism includes or leaves room for stan-
dardss regarded as or called 'principles' and their role in legal systems. According 
too Dworkin the answer to this question is simple. It does not. 

3.33 Dworkirfs Distinction 

3.3.11 A 'general attack on positivism 

Whenn examining the status and role of standards called 'prin-
ciples'' in legal orders, it is essential, and somehow unavoidable, to refer to the 
workk of legal theorist Dworkin. Especially in his earlier work, he uses the issue 
off  the role of the so-called principles to formulate a general attack on positiv-
ism.544 He takes Hart's version of positivism as a target, arguing that it is a model 

Hartt  1994, p. 81. 

Hartt  1994, p. 100-101. 

Hartt  1994, p. 99. 

Thi ss iss a very brief account of some of the views of Dworkin . The 1984 version of his book, Taking rights 

seriouslyy (Duckworth, first  edition: 1977), was mainly used as a basis for  the summary. 
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off  and for a system of (primary and secondary) rules with as its central notion 
aa single fundamental test for law. The difficulty lies in the fact that this model 
andd its test for law do not take into account the important role of'standards not 
functioningfunctioning as rules' in a legal system. According to Dworkin, an analysis of 
thee concept of legal obligation must take into consideration the significant role 
off  'principles'. His conclusion is that the positivists' model is far too simplistic 
becausee of the way it qualifies law. What is needed is a more sophisticated model 
thatt does not 'treat' law as 'just' a set of rules but allows for principles, poli-
ciess and other sorts of standards that are not rules, to be incorporated into the 
system.555 The fact that principles do not easily fit  into the positivists' theory can 
nott be a serious argument to treat them any particular way. They seem to play a 
rolee in arguments about legal obligation and so, 'a model that provides for that 
rolee has some initial advantage over one that excludes it'.56 Dworkin even sug-
gestss some of the options available to positivists in this regard. They can argue 
thatt principles are not part of law because the judge has no real duty, only a 
discretion,, to take them into consideration or they can accept that the principles 
cann be binding and develop a more sophisticated social rule of recognition (or 
testt of law). 

3.3.22 Rules versus principles 

AA  logical distinction 
Lett me have a closer look at Dworkin's views on how to fit  prin-

cipless into legal systems. Dworkin's 'trademark' is the, what he calls, 'logical' 
distinctiondistinction between rules and principles. He believes that both 'legal principles' 
andd 'legal rules' point to particular decisions about legal obligation in particu-
larr circumstances. They differ, however, in the character of the direction they 
give.. Rules apply in an all-or-nothing fashion while principles state reasons for 
arguingg in one direction or another but do not necessitate a particular deci-
sion.. When a principle is said to be a legal principle, it means officials need to 
takee it into account, if it is relevant, as a consideration pointing in one direction 
orr another. It does not, however, necessitate a particular decision. There may 
bee one or several other principles arguing in the other direction. It is possible 
thatt the first principle may not prevail, 'but that does not mean that it is not a 
principlee of our legal system, because in the next case, when these contravening 
considerationss are absent or less weighty, the principle may be decisive'.57 So in 

555 Dworkin 1984, p. 22. 
566 Dworkin 1984, p. 35-36. 
577 Dworkin 1984, p. 23-24. See also Verschuuren 1995, p. 114: 'Zoals gezegd dicteren beginselen nooit een 

bepaaldee beslissing en kan ervan worden afgeweken, zonder dat daarmee meteen ook een negatieve 

uitspraakk wordt gedaan over de waarde van het betreffende beginsel'. 
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additionn to not applying in an all-or-nothing fashion, principles also distinguish 
themselvess from rules because they have a 'dimension of weight or importance'. 
Whenn one principle conflicts with another, one has to take into account the 
relativee weight of each of the principles to resolve the conflict. Rules do not have 
thiss dimension of weight. If two rules conflict, one of them cannot be a valid 
rule.. In fact, the whole discussion seems to turn around the question as to the 
degreee of discretion (no, weak or strong) one believes a judge has in applying 
thee law, in general, and principles, in particular. Dworkin argues that the courts 
neverr have, what he calls, discretion 'in the strong sense'. This is the discretion 
when,, on some issue, the judge is not bound by any standards. Discretion 'in the 
weakweak sense' (of the courts) may, for example, mean that for some reason (e.g. the 
vaguenesss or difficulty of the standards),, an official cannot apply the standards 
mechanically.. Rather, their application demands the use of judgement.58 

PrinciplesPrinciples in the wide sense v principles in the narrow sense 
Thus,, Dworkin defines principles by clearly distinguishing them from rules. 

Itt is important to add to the above that he writes about 'principles in the generic 
sense'sense' (or  in the wide sense), this being 'principles in the narrow sense', 'policies', 
andd 'other sorts of standards'. A policy is 'that kind of standard that sets out a goal 
too be reached, generally an improvement in some economic, political, or social 
featuree of the community'. A principle in the narrow sense of the word is 'a stan-
dardd to be observed, not because it wil l advance or secure an economic, political, 
orr social situation deemed desirable, but because it is a requirement of justice or 
fairnesss or some other dimension of morality'.'» When he deals with the distinc-
tionn between 'rules' and 'principles', he means principles in the wide sense (i.e. 
principless in the narrow sense, policies and other similar standards). 

Itt is good to mention some of the examples that he gives of all of these 
differentt types of standards. As an example of a (legal) 'policy', he mentions the 
standardd that automobile accidents are to be decreased. A (legal) 'principle in 
thee narrow sense' would be, for example, the standard that no man may profit 
byy his own wrong. The legal rules Dworkin mentions as examples are the stan-
dardd that 'the maximum legal speed on the turnpike is sixty miles an hour' 
andd that 'a will is invalid unless signed by three witnesses'.60 It is important to 
payy particular attention to this terminology of Dworkin. He uses the term legal 
rules'rules' or 'rules of law' and legal principles' or 'principles of law' (principles in the 
widee sense) in relation to rules and principles that have 'legal status'. 

Dworki nn 1984, p. 31-32. 

Dworki nn 1984, p. 22. 

Thesee are examples of (legal) policies, principles and rules one can find in American law. 
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InIn sum 
Summarising,, it may be stated that, according to Dworkin, not every prin-

ciplee counts and one principle may count more than another. However, the 
bottomm line is that principles (whereby this term is used in the broad sense, 
meaningg principles, policies and other sorts of standards that are not rules) may 
bee binding. They may have legal status. 

3.3.33 Legal principles versus non-legal principles 

Ann interesting question is how it can be determined that a 
certainn principle is, in fact, a legal principle. Dworkin does not believe that there 
iss a single test for identifying legal principles. He firmly rejects Hart's rule of 
recognition,, arguing that this rule does not provide criteria for identifying legal 
principless and that it must therefore be abandoned. The origin of principles 
liess not in a particular decision of a certain legislature or court, but 'in a sense of 
appropriatenessappropriateness developed in the profession and the public over time'.6' On the other 
hand,, he is willin g to accept that when challenged to back up the claim that 
aa certain principle is a legal principle, it is possible to refer to any prior cases 
inn which the principle was cited or to statutes that seemed to exemplify it. He 
observes,, in particular, that it is true that: 

'generally'generally we cannot demonstrate the authority or weight of a particular prin-
cipleciple as we can sometimes demonstrate the validity of a rule by locating it in an act 
ofof Congress or in the opinion of an authoritative court. Instead, we make a case for 
aa principle, and for its weight, by appealing to an amalgam of practice and other 
principlesprinciples in which the implications of legislative and judicial history figure along 
withwith appeals to community practices and understandings. There is no litmus paper 
forfor testing the soundness of such a case -it is a matter of judgement, and reasonable 
menmen may disagree'.62 

Andd he adds to this: 

'Unless'Unless we could find some such institutional support, we would probably fail to 
makemake out our case, and the more support we found, the more weight we could claim 
forfor the principle'.63 

611 Dworkin 1984, p. 40. 
6161 Dworkin 1984, p. 36. 
633 Dworkin 1984, p. 40. It is, nevertheless, possible to detect some kind of'interpretive test' of law in the 

writingss of Dworkin. !n his book Law's Empire (1986), he argues that judges can decide hard cases by 

tryingg to find, in some coherent set of principles about people's rights and duties, the best 'construc-

tivee interpretation' of the political structure and legal doctrine of their community. It includes or exists 
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3.44 Answer of Hart to Dworkirïs Criticism 

Inn a reply to some of the criticisms of Dworkin,64 Hart admits 
too having said too littl e about legal reasoning and adjudication as well as, more 
specifically,, about arguments from 'what my critics call legal principles'.65 In 
fact,, he even considers it to be a defect of his book that principles are barely 
touchedd upon. However, if it is accepted that a legal system consists of both 'all-
or-nothingg rules' and 'non-conclusive principles', then it has to be accepted also 
thatt a reasonable distinction may be made between them, the distinction being 
aa matter of degree. In this respect, Hart speaks of'near-conclusive rules', 'the sat-
isfactionn of whose conditions of application suffices to determine the legal result 
exceptt in a few instances (where its provisions may conflict with another rule 
judgedd of greater importance)' and of'non-conclusive principles', 'which merely 
pointt towards a decision but may frequently fail to determine it'.66 Arguments 
fromm non-conclusive principles do play an important part in adjudication and 
legall  reasoning and this should indeed be indicated by a suitable terminology. 
Inn using the word 'rule' he did not intend to claim that legal orders only contain 
all-or-nothingg or near-conclusive rules thereby specifically excluding non-con-
clusivee principles. 

Hartt also observes that many legal principles owe their status not to the 
factt that their content serves as interpretation of settled law but to the manner 
inn which they were created or adopted by a recognised authority.67 There is 
nothingg in the nature of legal principles that prevents their identification by 
pedigreee criteria provided by a rule of recognition. Courts consistently invoke 
certainn legal principles in a whole range of different cases as means of reach-
ingg a decision. Provisions in a constitution or in statutes may also operate as 
non-conclusivee principles. Unlike other critics of Hart (or the positivists), who 
havee suggested that the author could rectify the defect in his theory simply by 
includingg legal principles together with legal rules as components of a legal 
systemm and therefore without serious changes to the main concepts,68 Dworkin 

off  two types of'convictions', 'convictions of fit'  and 'convictions of justification ' (p. 255). It concerns 

principless that justif y the settled rules by identifyin g the political and moral concerns and tradition s of 

thee community, which support the rules {Dworki n 1984, p. 67). According to Soeteman's interpretation 

off  Dworkin' s test, identification of legal principles is therefore possible as a result of constructive opera-

tionss durin g which two questions need to be answered. First, does the principl e sufficiently fit into the 

laww that needs to be interpreted and, second, does the principl e adequately justif y the relevant law, i.e. 

doess it support the practice, in addition to being attractive itself (Soeteman 1991, p. 752). 

Har tt  1994, p. 238-276. 

Hartt  1994, p. 259. 

Hartt  1994, p. 26}. 

Hartt  1994, p. 264. 

Brouwerr  1991, p. 768-771. Unlik e Dworkin , Brouwer  does not take Hart' s positivist theory as a starting 

pointt  for  his comments but rather, certain basic views that positivists lik e Austin, Radbruch, Kelsen and 
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proposedd the abandonment (or at least the modification) of the rule of recogni-
tionn concept. Hart, however, does not believe that the admission of principles 
ass part of law and the doctrine of a rule of recognition are incompatible. On the 
contrary,, the acceptance of the rule of recognition doctrine is essential if legal 
principless are to be identified by such a criterion.6' 

3.55 Re(de)fining Hart and Dworkin and principles in the EC 
legall  order 

LegalLegal theory ofRaz 
Severall  authors have studied and commented on Dworkin's 

viewss relating to the status and role of principles, disagreeing to a lesser or 
greaterr extent with these opinions.70 The most constructive comments on Dwor-
kin'ss theories, which nearly amount to a redefining of the views in question, 
however,, are those of Raz. In an article, published in a 1972 issue of Yale Law 
Journal,, titled 'Legal Principles and the Limits of Law', Raz attempts to argue that 
theree is nothing in Dworkin's arguments to show that there is reason to aban-
donn the attempt to draw the limits of law.71 By the thesis of the 'limits of law', he 
meanss the position that there is a test which distinguishes law from 'non-law'.72 

Ass to the distinction that Dworkin draws between rules and principles, Raz sug-
gestss that legal rules may conflict too and have a dimension of weight as well.73 

Thesee features should thus not be considered as sufficiently qualifying the 
characteristicss of principles. However, Raz does admit that rules and principles 
behavee differently in many instances of conflict and that this does not exclude 
thee possibility of making this difference the defining characteristic of principles. 

All ,, what he calls, 'rules and principles of obligation' state a reason that 
arguess in one direction: each states that a certain class of persons {the 'norm-
subject')subject') ought to perform a certain act (the 'norm-act') in certain circum-

Hartt have in common. After having examined Dworkin's criticisms of positivism, Brouwer reaches the 

conclusionn that there are no real reasons for fundamental changes to the positivist program. The only 

adjustmentt that is necessary relates to the condition of letting the legitimacy of one standard depend on 

thatt of another. Brouwer thus suggests that the positivists let go of their 'ultimate rule of recognition' 

(only)) to a certain degree and this by way of acknowledging that standards which may not derive their 

legall  status from a legal norm, may nevertheless be considered binding norms by judges. We will see 

beloww that Raz made a similar suggestion. 
699 After all, Dworkin's interpretive test requires as a starting point for the identification of legal principles 

aa particular part of settled law that the principles best fit  and help justify. Hart 1994, p- 265-266. 
700 See for example Soeteman 1991, p. 744-756 and Raes 1991, p. 773-784. 
711 Raz 1972, p. 824. 
722 Raz 1972, p. 842. 
733 Raz 1972, p. 830-834. 
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stancess (the 'conditions of application'). Now, according to Raz, the distinction 
betweenn rules and principles of obligation turns on the character of the norm-
actt prescribed.74 Whereas rules prescribe relatively specific acts, principles 
prescribee highly unspecific actions. Examples of relatively specific acts are 
assault,, murder, rape and speeding while promoting human happiness, respect-
ingg human dignity and increasing productivity are listed as examples of highly 
unspecificc acts. In other words, Raz prefers to identify principles by examining 
thee degree of'abstraction' of standards. 

Ass for the existence of a criterion that sets necessary and sufficient condi-
tions,, satisfaction of which indicates that a standard is part of a legal system (i.e. 
hass legal status) or, in other  words, a criterion for identifying what is law and what 
isis not ('criterion of identity'), Raz first observes that legal principles may be valid 
inn the same way as rules: by enactment in the constitution or in a statute. Other 
legall  principles, however, are law because the judiciary accepts them. This has 
ass a consequence that Hart's criterion of identity does indeed require modifica-
tion.755 The reasoning goes something like this: principles evolved by the courts 
becomee binding by becoming a 'judicial custom'. They are part of the law because 
thee courts (gradually) accept them, not because they are valid according to the 
rulee of recognition. As already indicated above, the rule of recognition in a legal 
systemm is a master rule that sets out the criteria for identifying primary rules of 
obligation.. Raz interprets this as 'a customary rule arising out of the behaviour 
off  law-enforcing officials through a period of time',76 and argues that because 
itit  is itself a judicial custom it cannot confer any special status on other judicial 
customs.777 He adds that the acceptability of the thesis of the limits of law, i.e. the 
possibilityy of a complete criterion of identity, depends on the ability to explain 
thee concept of a judicial custom. At the same time, he admits that there wil l 
alwayss remain borderline cases, rules or principles for which it is not entirely 
clearr whether they have sufficient support to be regarded as a judicial custom. 
Thiss is, however, only natural, according to Raz, because customary norms 
evolvee gradually.78 In sum, according to Raz, Hart's theory on the rule of recog-
nitionn must be modified (only) so as to accommodate for the role and meaning 
off  legal principles established by judicial custom. 

7474 Raz 1972, p. 836-838. 
755 Raz 1972, p. 852. 
766 Raz 1972, p. 851. 
777 In this respect judicial rule-making (or  rule-making by judicial precedents) differs from the evolution of 

principless by the courts (judicial custom). Under  judicial rule-making a rule becomes binding by being 

laidd down in one case as a precedent; 'it does not have to wait until it is accepted in a series of cases to be 

binding.. It is binding because of the doctrine of precedent which is part of our  rule of recognition'. See 

Razz 1972, p. 852-853. 
788 Raz 1972, p. 854. 
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LegalLegal principles in the EC legal order 
Thee EC legal order79 seems to be an order where such principles established 

byy judicial custom (i.e. acknowledged over a period of time by the EC J) play 
aa significant role.8° Indeed, it is commonly accepted that a striking feature of 
Communityy law is the importance, as a source of law, of the acts of the institu-
tionss as well as, in fact, 'general legal principles'. And some of these general 
principless are part of the law not because they are the result of legislative action 
butt because they were identified and (gradually) accepted by the Court.81 

Exampless of principles that became law by way of enactment or codification 
inn the Treaty are: the principle of Community loyalty or solidarity (in Article 10 
EC)) and the subsidiarity principle (in Article 5 EC). The most important group 
of'judiciallyy adopted principles' in the EC order is the group of the 'fundamental 
rights'.rights'. The Court has derived these principles mostly from national legal orders 
ass well as from international treaties for the protection of human rights (like 
thee European Convention for Human Rights - ECHR). This group of principles 
includes,, for example, the right to property and the freedom to pursue a trade 
orr profession,82 as well as the confidentiality principle (between lawyer and 
client).833 Another category of principles, which have featured prominently in 
thee case law of the Court, is the category of so-called 'principles of administrative 
legality'.legality'. Some of these principles have been derived by the Court from concepts 
commonn in constitutions of the individual Member States. An example of such 
aa principle is the 'principle of legal certainty and legitimate expectations'.84 It 
iss not certain whether the so-called 'transparency principle', also occasionally 
mentionedd as a principle of administrative legality, has already evolved into a 
'custom'.. In other words, it is not clear yet whether it is a general and justiciable 
principlee that the Court is thus prepared to enforce.85 

799 As to the existence of an 'EC legal system': in several cases the Court has held that the Treaties estab-

lishedd a new, distinctive legal order. See for example, Case 26/62 Van Gend en Loos [1963] ECR1. See 

alsoo about this distinctive legal order: Kapteyn & Verloren Van Themaat 1998, p. 80. 
800 For a more complete reconstruction of EC law from the point of view of recent theories of law and legal 

systemm see: Bengoetxea 1993, p. 17-135. 
811 Kapteyn & Verloren van Themaat 1998, p. 79. See also Usher 1998, p. 124-125. In his book on 'General 

Principless of EC law', Usher observes that a principle (even if derived from national sources) that is 

acceptedd as a principle of Community law by the ECJ 'is deemed to fall within the system established by 

thee Treaty'. The author adds that a principle is a fortiori  'deemed to fall within the system established by 

thee Treaty', 'where the general principle is one expressly recognised by the Treaty' (Usher 1998, p. 125). 
822 Case 44/79 Hauer v Land Rheinland-Pfalz [1979) ECR 3727. In this judgment the Court refers to both 

thee ECHR and national constitutional provisions. 
8?? Case 155/79 AM & S Europe Ltd. v Commission [1982] ECR 1575. The principle is derived from 'princi-

pless and concepts common to the laws of those States concerning the observance of confidentiality, in 

particular,, as regards certain communications between lawyer and client...' (para. 18). 
844 See for example: Case 98/78 Firma A. Racke v Hauptzollamt Landau [1979] ECR 69. 
855 See for relevant case law: Craig & de Burca 1998, p. 368-370. 
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Itt must be remarked, however, that the distinction between principles 
establishedd by case law and those set in the Treaty is rather cloudy sometimes. 
Somee principles have been incorporated in the Treaty after being developed 
ass a principle in the case law of the Court. Their status as 'general principle 
off  law' was thus (merely) consolidated through codification. The case law of 
thee Court in relation to proportionality in the field of free movement of goods 
causedd the Commission and the Council to pursue a new, less far-reaching 
approachh to harmonisation of laws long before the proportionality principle was 
introducedd in the final sentence of Article 3b of the EC Treaty, now Article 5 EC. 
Thee above-mentioned fundamental rights, derived by the Court from national 
andd international law, have explicitly been recognised in the EU Treaty through 
thee incorporation of an express obligation to observe them.86 Another example 
off  the cloudy or vague distinction relates to the so-called non-discrimination 
principle.principle. A non-discrimination principle is mentioned in relation to a number 
off  fields in the Treaty. The main areas that have been distinguished are: (1) the 
fieldfield of non-discrimination on grounds of nationality (Article 12 EC) and in the 
freee movement of goods, persons, services and capital context (Articles 39,43 
andd 49-50 EC); (2) equal treatment of men and women (Articles 2,3,137 and 
1411 EC) (3) and non-discrimination between producers and or consumers in 
thee field of agriculture (Article 34 EC). Another specific provision relates to the 
fieldfield of taxation (Article 90 EC).*7 However, the Court is said to have recognised 
aa wider 'principle of equality and non-discrimination', of which each one of the 
specificc provisions in the Treaty is (merely) an illustration. Indeed, the Court 
seemss to have applied such a principle more generally where there is arbitrarily 
orr unjustifiably unequal treatment of two persons within an area of Community 
competence,, such as in the area of Community staff policy.88 Yet another exam-
plee of the role that the Court plays in deriving and thus identifying principles 
fromm relatively limited Treaty provisions is the identification of the principle 
ofof Community preference'.*9 Even the principle of Community loyalty, mentioned 
above,, has evolved strongly in recent years, and this on the basis of an explosion 
off  case law in which the principle of Article 10 EC featured.90 To this it may be 

866 The Treaty of Maastricht inserted an Articl e F in the Common Provisions providin g that the EU shall 

respectt  the fundamental rights, 'as guaranteed by the European Convention for the Protection of Human 

RightsRights and Fundamental Freedoms... and as they result from the conditional traditions common to the 

MemberMember States, as general principles of Community law'. The Treaty of Amsterdam strengthened thi s 

provisionn of the EU Treaty {now Articl e 6 EU). 
877 Since the Amsterdam Treaty, the institution s also have an explicit obligationn to act directly to combat 

discrimination .. See Articl e 13 EC. 
888 See Craig &  de Bürca 1998, p. 364-368; Usher  1998, p.12. Compare Kapteyn &  Verloren Van Themaat 

1998,, p. 163-164. 
899 For  relevant case law see: Usher  1998, p. 13-16. See also Chapter  V, Section 3.2, on the main features of 

thee market and price policy. 
9 00 For  relevant case law see: Kapteyn &  Verioren van Themaat 1998, p. 148-163. 
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addedd that over time the case law of the Court sometimes clarifies the scope of a 
codifiedd principle - as opposed to extending it - while guidelines on the applica-
tionn of a custom principle are developed by the 'legislator'. An example of the 
firstfirst is the subsidiarity principle and of the latter, the proportionality principle 
(seee Protocol to the Amsterdam Treaty). 

3.66 Application of legal theory to the provisions in Articles 6 
andd 174 EC 

3.6.11 Intro: can principles be part of a legal order? 

Ass the overview above showed, over the years, it has been 
arguedd in literature that the provisions in Article i3or, now in Articles 6 and 
1744 EC, are 'non-binding principles' rather than binding 'legal rules' and this 
becausee they allow for exceptions or because they are 'too vague' in order to be 
enforcedd before a court of law. The 'mistake' that this literature makes, lies in 
comparingg and identifying principles with (legal) rules, whereby they believe 
thatt only rules are able to have normative value. Principles are simply non-bind-
ing,, general 'guidelines', the codification of which does not automatically turn 
themm into binding 'rules'.91 Only if formulated in a sufficiently 'concrete and 
absolute'' manner may they be considered legal rules. 

Al ll  of these arguments can be refuted on the basis ofDworkin's theory about 
thee distinction between rules and principles. He distinguishes standards in 
legall  orders that do not work as rules but that nevertheless play a significant role 
inn legal reasoning and adjudication. They are different from rules in that they do 
nott apply in an all-or-nothing fashion but rather state reasons for arguing in one 
directionn or another. And because, unlike rules, they have a so-called dimension 
off  weight, it is possible not to apply them in certain cases (because of conflicting 
principless or rules) without this having a negative impact on their legal status. 
Thiss means that the actual application of a legal principle can only be deter-
minedd on a case by case basis, looking at the particular circumstances and facts 
off  the case as well as the presence of any conflicting rules or principles. Even 
HartHart recognises the important part that so-called principles play in adjudication 
andd legal reasoning. Concluding that he believes in the existence of normative 
principles,, which are at the same level of all-or-nothing rules, is maybe taking 
hiss admission a littl e too far. There is a distinction, which is a matter of degree, 
accordingaccording to him. Still, he does acknowledge the role that principles play or may 
playy in a legal order, and therefore understands the necessity of including them 
intoo the legal order, or in other words, giving them legal status. Finally, it was 

911 See Loontjens 1997, p. 89. 
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concluded,, immediately above, that standards referred to as 'principles' are not 
reallyy problematic in the context of the EC legal order. 

Itt may thus be concluded that these legal theories allow me to accept that 
standardss referred to as principles may be included in a legal order as binding 
standards.. The term that can be used for such legally binding principles is 'legal 
principles'.. This means that four categories of standards could be distinguished: 
legallegal rules (or  rules of law), non-legal rules, legal principles (or  principles of law) 
andd non-legal principles. Before examining whether the provisions in Articles 6 
andd 174 EC are legal or not, it must be determined what type of standards they 
are.. Are these provisions rules or do they function as principles? I wil l establish 
this,, in the first place, by analysing whether they correspond with one or more 
off  the definitions given by Dworkin of 'principles' (in the wide sense), a term that 
coverss 'principles in the narrow sense', 'policies' and 'other sorts of standards that do 
nott work as rules'. In the second place, I wil l apply the criterion of Raz: are they 
prescribingg specific acts (rules) or unspecific acts (principles)? 

OverviewOverview of the various types of standards as distinguished by Dworkin 

LEGALL STANDARDS 

Principless (in the wide 
sense): : 

 Principles in the 
narrownarrow sense; 
 Policies; 
 Other sorts of stan-
dards dards 

Rules s 

NON-LEGALL STANDARDS 

Principless (in the wide 
sense): : 

 Principles in the narrow 
sense; sense; 
 Policies; 
 Other sorts of standards 

Rules s 

OverviewOverview of the various types of standards as distinguished by Raz 

LEGALL  STANDARDS 

Principles s Rules s 

NON-LEGALL  STANDARDS 

Principles s Rules s 

3.6.22 Are the provisions in question rules or principles? 

3.6.2.11 Article 174 EC 

ApplyingApplying Dworkin 
Indeed,, the provisions in the first and second paragraph of 

Articlee 174 EC could be regarded as containing, what Dworkin calls, 'principles 
inn the wide sense', referring to 'principles in the narrow sense', 'policies', and 
'otherr sorts of standards'. Each one of the, what I called, 'environmental objectives' 
off  the first paragraph may be considered to fit  Dworkin's description of what a 
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'policy'' is (i.e. 'that kind of standard that sets out a goal to be reached, generally 
ann improvement in some economic, political,, or social feature of the commu-
nity').933 The second paragraph, containing, what I called, the 'environmental 
principles',principles', could then be regarded as containing 'principles in the narrow sense', 
i.e.. standards 'to be observed, not because it wil l advance or secure an economic, 
political,, or social situation deemed desirable, but because it is a requirement 
off  justice or fairness or some other dimension of morality'.« However, it is a 
factt that principles such as the prevention principle, the precautionary principle 
orr the rectification at source principle are actually 'desirable' because they wil l 
advancee or secure certain goals, most notably in relation to environmental pro-
tection.. The polluter pays principle could partly be considered as a requirement 
off  justice or fairness. It could be argued that it is only 'fair' that the polluter 
shouldd pay for the pollution that he/she causes. The criteria of the third para-
graphh of Article 174 EC (or the environmental criteria, as I call them) might be 
seenn as falling under the residual category: 'other sorts of standards'. Better yet, 
thee third paragraph of Article 174 EC may also be regarded, however, as laying 
downn a procedural 'rule'. It was already mentioned above in the chapter on the 
contentt of Article 6 EC (Chapter II , Section 8.4.2) that Article 174, 3 EC seems 
too require the Community institutions to make an assessment of the extent to 
whichh a proposed (environmental) measure is in compliance with each one of 
thee listed criteria, without, however, obligating them to adjust the measure in 
lightt of the outcome of the assessments. In this respect, the provision in Article 
174,, 3 EC is very similar to the EIA requirement in Directive 85/337, which may 
alsoo be regarded as a (procedural) rule. 

ApplyingApplying Raz 
Thatt the provisions in the first and the second paragraph of Article 174 EC 

mayy be regarded as 'principles' can also be concluded on the basis of the theory 
off  Raz on the distinction between rules and principles. These provisions may be 
consideredd to be 'principles' because they prescribe highly unspecific actions. 
Itt must be observed, however, that Raz believed that the distinction between 
ruless and principles is one of degree (degree of abstraction, not legal value like 
Hart),, because he thinks that there is no hard and fast line between acts that 
aree specific and those that are unspecific. In light of this, it is possible to argue 
thatt some provisions in Article 174 EC prescribe more unspecific actions than 
otherr provisions in that same article. Preserving, protecting and improving the 
qualityy of the environment (or contribute to the pursuit of preserving... etc., to 
bee exact) seems more of an unspecific act than (the act of) rectifying environ-
mentall  damage (as a priority) at source or making the polluter pay. It is possible, 

9**  Dworkin 1984, p. 22. 
9}} Dworkin 1984, p. 22. 
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inn fact, to make a distinction between the degree of specificity or abstraction of 
thee acts prescribed in the first and those prescribed in the second paragraph. 
Thee latter seem more specific than the former. One exception might be the act 
thatt Community policy on the environment shall aim at a high level of protec-
tionn (taking into account the diversity of situations in the various Community 
regions).. This leans more towards the degree of abstraction of the provisions in 
thee first than that of those in the second paragraph of Article 174 EC. This, in 
fact,, reminds me of the conclusion De Sadeleer draws in his doctoral thesis on 
thee prevention, precaution and polluter pays principle. In the chapter dedicated 
too the legal nature of these principles he concludes that they share characteris-
ticss of both legal rules {'regies de droit') and legal principles ('principes juri-
diques').944 However, I consider the provisions in Article 174,1 and 2 EC to be 
'principles'' rather than 'rules' because all of them do seem to prescribe rather 
unspecificc actions, even if they do so to a different degree. 

InIn  sum 
Inn sum, the provisions in the first and second paragraph of Article 174 EC 

couldd be regarded as 'principles in the wide sense', as Dworkin understands 
thiss term. Indeed, the first paragraph of Article 174 EC would appear to contain, 
whatt this author has called, 'policies' while the second paragraph seems to list 
'principless in the narrow sense'. That it concerns principles instead of rules is 
alsoo apparent from an application of the theory of Raz. This means that it is 
possiblee to use the term 'principles in the wide sense' as an umbrella term to 
referr to the provisions in the first and second paragraph of Article 174 EC, as 
otherr authors have done before.95 The provision in the third paragraph of Article 
1744 EC may be regarded as containing a procedural rule. 

3.6.2.22 Article 6 EC 

Intro Intro 
Matterss seem a bit more complicated in relation to the provision 

inn Article 6 EC. As stated above, the provision has not always been referred to as 
aa principle in literature. Some authors simply talk about the 'integration clause' 
orr 'requirement'. Even in policy documents, such as the environmental action 
programmess and certain working papers of the Commission, the term 'princi-
ple'' seems to have been (deliberately?) avoided. One author has suggested that it 
iss not entirely impossible to see Article 6 EC as containing an objective, "or, as 

944 De Sadeleer  1999b, p. 271-272. It must be observed, however, that De Sadeleer  did not limi t his research 

too the environmental principles incorporated in the EC Treaty. He explored the legality off  these princi -

ples,, in general, as they have been used or  referred to in international and EC law as well as in national 

laws. . 
955 Doherty 1999, p. 378. 
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Dworkinn would call it, a 'policy'".96 So what does Article 6 EC really contain? Is 
thee provision a rule, a principle in the narrow sense or a policy? 

SomeSome clues 
Thee context of the integration 'clause' has always pointed towards it being a 

'principle'' instead of a rule. First incorporated in Article i3or, 2 EC, right next 
too the so-called 'environmental principles', by the SEA, it was later moved to 
thee first part of the EC Treaty, entitled 'Principles', where it is positioned next to 
principles,, such as proportionality and subsidiarity. But the fact that it is near 
provisionss that are called principles or that it has been called a principle itself 
doess not necessarily mean that it is in fact one. However, to this it may be added 
thatt the ECJ has explicitly labelled the provision as containing a principle.97 In 
lightt of the importance that some attach to the case law of the Court in relation 
too the identification of principles of EC law, this is definitely an (other) element 
worthh taking into consideration. 

Dworkinn remarked that it is not always clear from the form ofz standard 
whetherr it is a rule or a principle. He adds that the distinction between rules 
andd principles may be difficult to make because it may not have been settled 
howw the standard in question operates; this issue may itself be a focus of contro-
versy.988 As appeared from my analysis of its content in the previous chapter, 
quitee a few questions exist in relation to its content and, thus, in fact in relation 
too the way in which it works or operates. I have nevertheless tried to establish 
whatt the most plausible interpretation is. Let me take this interpretation as a 
basiss to examine what type of standard the provision in Article 6 EC is or could 
be. . 

ApplyingApplying Dworkin: it is a principle 
Itt would seem that the provision in Article 6 EC resembles Dworkin's idea of 

whatt a 'policy' (a principle in the wide sense) is, more, in fact, than it resembles 
thee idea of a 'principle in the narrow sense'. Indeed, especially since the latest 
amendmentss to the text by the Treaty of Amsterdam, which added the phrase 
'inn particular with a view to promoting sustainable development', it may be 
regardedd as a policy or 'standard that sets out a goal to be reached, generally an 
improvementt in some economic, political, or social feature of the community'. 
Thiss means, in any case, that it would be a 'principle' (principle in the wide 
sense,, not in the narrow sense), and not a rule. Let me examine whether the 
theoryy of Raz confirms this. 

966 Nollkaemper 2000a, p. 25. 
977 Case C-62/88 Greece v Council [1990] ECR1-1527. 
988 Dworkin 1984, p. 27. 
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ApplyingApplying Raz: it is a principle 
Razz argues that, as a result of the fact that there is no hard and fast line 

betweenn acts that are specific and those that are unspecific, there wil l be 'border-
linee cases', i.e. standards of which it is impossible to say whether they are rules 
orr principles. Is the 'requirement' in Article 6 EC such a borderline case? At 
firstfirst sight it does seem (more or less) clear which class of persons must perform 
whichh act in what circumstances. The Community institutions (norm-subject) 
mustt integrate environmental protection requirements (norm-act) when defin-
ingg and implementing the Community policies and activities referred to in Arti-
clee 3 EC (conditions of application). Still, the act which Article 6 EC prescribes 
remainss rather unspecific in the sense that if the phrase 'environmental protec-
tionn requirements' refers to the first, second and third paragraph of Article 174 
EC,, the obligation to observe these may still be fulfilled in many different ways. 
Justt as there are many different ways in which the environmental objectives 
mayy be pursued in the context of the Community's environmental policy (while 
'basing'' this action on the environmental principles and 'taking into account' 
thee environmental criteria), there are a lot of acts the institutions may take in 
orderr for them to pursue these objectives (principles and criteria) while defining 
andd implementing other Community policies. Hence, the conclusion that the 
provisionn in Article 6 EC is a 'principle' and not a 'rule'. This conclusion is quite 
logicall  in view of the fact that Article 6 EC in essence concerns the application of 
abstractt standards. 

InIn  sum and next step 
Onn the basis of an application of the theories of both Dworkin and Raz, it 

mayy be concluded that the provision in Article 6 EC could indeed qualify as a 
'principle',, just like the provisions in the first and second paragraph of Article 
1744 EC. In order to establish whether these provisions are actually legal or not 
(aree legal principles) or, in other words, principles which are part of the EC legal 
order,, I wil l try to apply some of the above-discussed tests for identifying law. 

3.6.33 Are the provisions in question legal or non-legal 
principles? ? 

LegalLegal 'principles': the positivist(ic) view 
Inn the overview of relevant views in literature, it appeared that 

somee commentators granted the provisions in Article i3or EC, now Articless 6 
andd 174 EC, legal status because of their incorporation in the Treaty through the 
comingg into force of the SEA." They are, in other words, the kind of princi-

999 More recent literatur e that draws attention to the fact that they are set out in the Treaty: Doherty 1999. 

p.. 381. 
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piess that pose littl e problems for the positivists and their rule of recognition. 
Thee Member States themselves chose to enact them in the EC Treaty and they 
mayy thus derive their legality or legal status from that legal act. Environmental 
principless that might form a problem in this regard are the principles that were 
mentionedd in one or more of the environmental action programmes but never 
codifiedd in the EC Treaty. An example is the principle that activities carried 
outt in one state must not cause any degradation of the environment in another 
state.100 0 

Dworkin'sDworkin's institutional support test 
Ass for Dworkin's views on the identification of legal principles, it may be 

recalledrecalled that he does not believe there is an ultimate test for identifying the law. 
However,, even though it is not the decisive test for identifying legal principles, 
thiss author does accept that one may gather, what he calls, 'institutional support' 
forr a principle so as to evaluate its 'weight'. In other words, one may always 
referr to any legislative acts or judicial decisions in which the principle has been 
mentioned,, applied or used. The more institutional support one finds, the more 
weightt one may claim for the principle in question and the 'easier' it wil l be to 
arguee that the principle in fact belongs to the legal order in question, or, is a 
legall  principle, in other words. Whereas it is already clear that the environmental 
objectivess and principles, including the integration principle, have been codi-
fiedfied in the EC Treaty, the next part of this chapter (titled 'Legal consequences 
ass appears from case law of the ECJ') will illustrate that they have also played a 
significantt role in adjudication. In other words, there is considerable 'judicial 
support'' for these provisions. Consequently, they may be regarded as having 
considerablee weight, sufficient, in my opinion, to be part of the EC legal order 
andd be considered 'legal principles' therefore. 

Itt is not extremely difficult to accept that the provisions in Article 6 and 174 
ECC are 'legal principles' as Dworkin understands it. It seems quite plausible that 
theyy are standards that do not dictate or determine a particular result, do not 
leadd to one outcome or, in other words, do not 'apply in an all-or-nothing fash-
ion'' but rather incline a decision one way or another. They can be regarded as 
standardss with a dimension of weight. When some of these provisions conflict, 
withh each other or with other principles, this leads to a taking into account of 
thee relative weight of each of the conflicting principles involved in the particular 
situation.. Indeed, it appeared from the analysis of the content of Article 6 EC 
(above,, Chapter II , Sections 8 and 9), and it wil l appear from the discussion of 

Seee for an overview of the principles mentioned in both the Treaty and the action programmes (the 

'new'' principles) and the ones only mentioned in the latter (the 'old' principles): Sevenster 1992, p. 102-

105;; Kramer 1990, p. 59-60. Sevenster notes that the old principles just happen to be the ones that may 

bee regarded as 'policy objectives' rather than 'general principles'. 
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thee case law below as well, that these provisions may not only conflict with each 
otherr but also, through the application of the integration principle, with prin-
cipless of other policy areas (see especially, Section 4.3.2.1, where the marginal 
revieww issue is discussed in view of legal theory). In such an event, a balancing 
off  conflicting interests and aims must occur. 

3.77 Summary and next step 

Inn sum, it may be observed that a brief analysis of certain 
relevantt views in legal theory has taught me that it is indeed possible to identify 
standardss or norms in a legal order that do not function as legal rules but that 
neverthelesss play an important role in the legal order and are therefore part of it 
{havee legal status in other words). These standards, which may be referred to as 
'legall  principles', distinguish themselves from 'legal rules' in several respects. 
Byy way of applying the theories of, most notably Dworkin and Raz, I have been 
ablee to establish that it is possible to regard the provisions in Articles 6 and 
1744 EC as 'principles' (except for the criteria in the third paragraph of Article 
1744 EC). I further argued that they may even be considered to be 'legal' princi-
ples.. In the next part of this chapter, I wil l examine the so-called 'institutional 
support'' on the basis of which I have reached this conclusion. In other words, 
II  wil l analyse the role that these principles have played in legal reasoning and 
adjudication.. I wil l thus leave behind the theoretical discussion on the status 
andd role of principles in legal orders, and focus on the actual legal consequences 
off  Articles 6 and 174 EC as they appear from the case law of the ECJ. This wil l 
alloww me to get an overview of the legal relevance of these Treaty provisions for 
thee day to day dealings with Community law. 

44 Legal consequences as appears from case law of the ECJ101 

4.11 Introduction 

Inn the overview that follows a brief description and analysis 
wil ll  be offered of the case law in which the ECJ has, to a greater or lesser extent, 
referredd to or used one, some or all of the provisions in Articles 6 and 174 EC. 
Whilee discussing the cases in question, I wil l point to the legal implications of 
thee provision(s), which the cases seem to exemplify. In subsequent paragraphs, 
II  wil l further discuss the legal effects in question by dividing them into two 
categories:: direct and indirect legal consequences. I wil l start this section with 
aa discussion of the cases in which the Court referred to or used not one or some 

Seee also Dhondt 2002, p. 142-155. 
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off  the provisions but all of them. The other paragraphs of this section wil l be 
devotedd to cases that make reference to respectively each one of the principles in 
thee second paragraph of Article 174 EC. They wil l be discussed in the order in 
whichh they appear in that Treaty article. Finally, the cases in which the integra-
tionn principle of Article 6 EC has played a role wil l be analysed. 

4.22 Overview of relevant case law 

4.2.11 The case law in relation to all the provisions 

4.2.1.11 Peralta case 

Ann important case that concerned all provisions of Articles 6 
andd 174 EC is the already-discussed Peralta case.102 This case law of the EC J, as 
welll  as concurring national case law, clarifies the issue of the scope ratione per-
sonaee of Articles 6 and 174 EC. It confirms what already appears from the ordi-
naryy sense of the words of the Treaty articles in question. The use of the word 
'Community'' seems to indicate that it is not intended to impose an 'immediate' 
obligationn on the Member States to act in any particular way while formulating 
andd implementing their policies. I have observed, however, that this view must 
bee refined to a certain extent. I refer back to Section 3.3 of Chapter II for further 
commentss on this issue. 

4.2.1.22 Safety Hi-Tech and Bettati cases 

ArgumentsArguments of the parties and judgement (s) of the Court 
InIn decisions of 14 July 1998, the Safety Hi-Tech case and the 

BettatiBettati case, the ECJ uses the 'objectives, principles and criteria' of, what was 
att the time, Article i3or, 1, 2 and 3 EC.,0}  The cases concern references to the 
Courtt under Article 177 EC (now Article 234 EC) for a preliminary ruling. The 
coree of the discussion in both cases is the interpretation and validity of Regula-
tionn 3093/94 on substances that deplete the ozone layer.104 Safety Hi-Tech, a 
companyy producing fire-fighting equipment in which the chemical composi-
tionn of the basic material included a particular type of HCFC, considered the 

1011 Case C.379/92 Peralta [1994] ECRI-3453. 
1033 Case C-248/95 Safety Hi-Tech v S. &  T. Sri (Safety Hi-Tech case) [1998] ECR I-4301 and Case C-341/95 

Bettatii  v Safety Hi-Tech (Bettati case) [1998] ECR 1-4355. S ee a l so Sevenster  1998, p. 226-228 and 

Dohertyy 1999, p. 378. In these cases the Court quotes the entire Articl e i3or  EC except for  the integra-

tionn principl e (see Safety Hi-Tech case, para. 35 and Bettati case, para. 33). In the summary of cases, I 

thereforee replaced the reference to Articl e i3or  EC by Articl e 174 EC and not Article s 6 and 174 EC. 

"><< OJ1994 L333/1. 
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prohibitionn in Article 5 of the regulation - a prohibition on the use of HCFCs for 
firefire fighting - to be illegal in the light of, inter alia, Article 174 EC. The Council 
hadd exceeded the discretion conferred on it, by not observing the objective, the 
principless and the criteria of that Treaty article. The Council, on the other hand, 
maintainedd that Article 174 EC grants it a wide discretion as to the measures it 
cann take and the Court is not entitled to review the exercise of that discretion. 
Onlyy if its measures were 'manifestly inappropriate having regard to the aim 
pursuedd would their legality be in issue'.105 

Afterr having reproduced the text of the first three paragraphs of Article 174 
EC,, the Court observes that this Treaty article sets 'a series of objectives, princi-
pless and criteria which the Community legislature must respect in implementing 
environmentall  policy' (emphasis added).106 However, the Court, indeed, adds 
thatt its review must necessarily be limited, giving as an explanation: 

'the'the need to strike a balance between certain of the objectives and principles 
mentionedmentioned in Article ljor and the complexity of the implementation of those crite-
ria'.ria'. 107 107 

Thee review must be confined to the question whether the Council, by adopting 
thee regulation, committed a manifest error of appraisal regarding the conditions 
forr the application of Article 174 EC. It is noticeable that the Court does not use 
thee term 'discretion' in any way but rather refers to the need to find a balance 
betweenn the various principles as well as the complexity of the implementation 
of'those'' criteria. Why does the Court avoid the term 'discretion'? Does it do 
soo intentionally? What does it mean by 'the need to strike a balance between 
certainn objectives and principles' and 'the complexity of the implementation'? 
Anotherr interesting remark concerns the use of the verb 'respect' instead of, for 
example,, 'observe'. Even though the phrase, 'the Community legislature must 
respect...'' sounds stronger than, for example, 'must take into account', it is not 
ass strong as, for example, 'must observe'. I wil l come back to some of these ques-
tionss and remarks, below, when summarising, categorising and discussing the 
variouss legal effects of the provisions in Articles 6 and 174 EC (see especially, 
Sectionn 4.3.2.1). 

Evenn if it remains limited or 'marginal', the Court, nevertheless, holds that 
judiciall  review is possible in the light of the 'objectives, principles and criteria' 
off  Article 174 EC, thereby explicitly and obviously rejecting the Council's view. 
Inn casu, this means that the Court continues its judgement by verifying, be it 
too a limited extend, whether the Regulation on ozone-depleting substances was 

1055 Safety Hi-Tech case, para. 34 and Bettati case, para. 32. 
100 Safety Hi-Tech case, para. 36 and Bettati case, para. 34. 
1077 Safety Hi-Tech case, para. 37 and Bettati case, para. 3$. 
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adoptedd in breach of Article 174 EC. It must be pointed out in this respect that 
thee Court reviews the validity of this Community act not only in the light of the 
principless (in the narrow sense) of Article 174, 2 EC but also in the light of the 
objectivess of paragraph 1 and the criteria of paragraph 3, apparently ascribing 
thee same legal relevance or role to all of these provisions. Safety Hi-Tech's first 
andd third argument concerned the incompatibility of the regulation in question 
with,, respectively, one of the environmental objectives of Article 174,1 EC and, 
onee of the criteria of Article 174,3 EC. The Court rejects these arguments. In 
relationn to the first argument, it holds that the fact that the act only deals with 
onee specific aspect of environmental preservation, protection and improvement, 
i.e.. controlling ozone-depleting substances, does not mean it is contrary to Arti-
clee 174,1 EC. It states, in relation to the third argument, that the regulation did 
nott fail to take into account the available scientific and technical data. The argu-
mentt of Safety Hi-Tech in relation to breach of an environmental principle of the 
secondd paragraph of Article 174 EC, i.e. the high level of protection principle, 
wil ll  be discussed after I have had a closer look at the Opinion of the Advocate 
Generall  in these cases. 

OpinionOpinion of the Advocate General 
Earlier,, on the Third of February 1998 to be precise, the Advocate General 

reachedd the same conclusion: review is possible but should be limited to the 
questionn whether the legislature committed 'a manifest error of assessment, 
aa misuse of powers, or manifestly exceeded the limits of its discretion'.108 As 
Dohertyy has rightly pointed out though, the tone of the Opinion is notably 
differentt from that of the Judgement.109 First, the Advocate General includes an 
explicitt reference to the integration principle, at the time set in the last sentence 
off  Article i3or, 2 EC. He calls it a principle that emphasises the importance 
thatt has to be accredited to environmental requirements in other Community 
policyy activities and notes there is no similar principle for any other Commu-
nityy policy."0 Second, to determine the amount of discretion the Community 
legislaturee has in relation to the legislative powers conferred to it by Articles 
1744 and 175 EC, he has a closer look at the wording of the 'quatre objectifs, six 
principess et quatre critères' in Articles 6 and 174 EC. Among other elements 
inn the text, he particularly notices the use of the word 'policy' instead of the 
previouslyy (before Maastricht) used term 'action'. According to him, the term 
'policy'' implies that a whole range of facts, practices or actions need to be taken 
intoo account; choosing a policy necessarily involves the evaluation of'complex 

1088 Opinion Advocate-General Léger in Case C-248/95 and Case 0-341/95 [1998] ECRI-4304. 
1099 Doherty 1999, p. 383. 
1100 Para. 55. In fact, when the Advocate General delivered his Opinion, in February 1998, similar clauses 

hadd already been introduced in the EC Treaty. The Advocate General seems to base himself on the text 

off  the EC Treaty before the Maastricht changes. 
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andd generally conflicting situations'."1 In other words, the term presupposes 
widee discretionary powers, although the Advocate General, like the Court, does 
nott use these words either but rather states that it requires 'a process which 
consistss in weighing the respective merits and drawbacks of any given action'."1 

AndAnd finally, it may be observed that, unlike the Court, the Advocate General 
doess differentiate more or less between (the discretionary margin in relation 
to)) the objectives of the first paragraph, on the one hand, and the principles 
off  the second paragraph of Article 174 EC, on the other. From the words of 
Articlee 174,1 EC, he deduces that the Community's environmental policy is 
subjectt to "precise limits which must be strictly adhered to since the function 
off  that policy is to 'contribute to [the] pursuit' of objectives stated in general 
terms",, although, the Treaty does not specify 'the extent of its requirements in 
thiss connection'. However, he regards the high level of protection principle in 
Articlee 174, 2 EC as merely a recommendation for the Community legislature in 
thiss context."3 It may be concluded that, overall, the Advocate General seems to 
defendd a wider margin of discretion of the Community legislature in relation to 
thee application of Article 174 EC than the Court. As Doherty put it, 'the Court-
appearss more reluctant than the Advocate General, as a matter of general law, to 
limi tt the likelihood of a successful challenge on the basis of the principles' - by 
principless he means all the provisions in Article 174 EC."4 

4.2.22 Case concerning the high level of protection principle 

Inn the above analysis of the Safety Hi-Tech and Bettati cases, 
II  already discussed how, in these cases, the Court reviews the validity of the 
regulationn in question in the light of (an element of) the objectives in the first 
paragraphh of Article 174 EC as well as in the light of (one of) the criteria in 
thee third paragraph. However, the Court also deals with the argument of the 
companyy involved that the regulation breaches one of the environmental prin-
cipless of the second paragraph of Article 174 EC, most notably the high level of 
protectionn principle. It decides that Article 5 of the regulation under scrutiny did 
nott infringe the principle, stating, inter alia, that to be compatible with the high 
levell  of protection principle, the level of protection does not have to be the high-
estt that was technically possible."5 

1,11 Para. 6 8 6 9. 

' ""  Para. 72. 

" ''  Para. 65-67. Doherty believes the Advocate General defines the principles as 'a recommendation 

addressedd to the Community legislature', whereas, in my opinion, this remark specifically relates to the 

highh level of protection principle. Compare Doherty 1999, p. 383. 
1144 Doherty 1999, p. 383. 
1155 Safety Hi-Tech case, para. 49 and Bettati case, para. 47. In this context, it is also interesting to observe 

thatt  the Court has reached the same conclusion in relation to the high level of protection requirement 
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Duringg the description of some of the other judgements of the Court below, 
itt wil l become apparent that the Court also, often casually, mentions the high 
levell  of protection principle in conjunction with another environmental princi-
plee or principles.1*6 The same is true for some of the Advocate Generals in their 
Opinionss to these cases. Especially notable in this respect is the observation of 
Advocatee General Cosmas in his Opinion to the Fornasar case."7 Far from casu-
allyy mentioning the principle, he in fact asserts that the 'idea' of a high level of 
protectionn - even though it does not impose an obligation upon the Community 
legislaturee to find the highest level of protection possible - does bind the latter 
inn the sense that if a Community rule does not correspond with this qualita-
tivee criterion it constitutes a reason for annulment of the rule."8 This view of 
thee Advocate General is situated miles away from some of the relevant views in 
literature,, summarised above. A littl e bit further in his Opinion he goes on to 
claimm that the directive under scrutiny (Directive 91/689/EEC on hazardous 
waste)"99 is in fact contrary to the high level of protection principle because it 
doess not allow the Member States to freely classify waste as hazardous. However, 
hee does not believe the Court can examine which level of protection would be 
highh enough because it does not have the necessary scientific and technical data 
too do so.I2° 

4.2.33 Cases concerning the prevention and the precautionary 
principles s 

4.2.3.11 Mondiet case 

Afterr the high level of protection principle, Article 174, 2 EC 
mentionss the precautionary principle and the prevention principle. In relation 
too the first of these principles there is a decision of the EC J that, at least impli-
citly,, demonstrates the impact it may have on legal reasoning, without, however, 
explicitlyy mentioning the environmental principle."1 In the Mondiet case,122 the 

inn the field of consumer protection, as laid down in Article 153,1 EC. It held that no provision in the EC 

Treatyy requires the Community legislature to generalize the highest level of consumer protection find in 

aa Member State. See Case C-233/94 Germany v Parliament and Council [1997] ECRI-2405, para. 48. 
1166 See below, for example: Case C-318/98 Fornasar [2000] ECR I-4785, para. 46; Joined Cases C-418/97 

andd C-419/97 ARCO Chemie Nederland [2000] ECR I-4475. 
1,77 Opinion of Advocate General Cosmas in Case C-318/98 Fornasar [2000] ECR 1-4785. See also immedi-

atelyy below, paragraph on recent waste law cases. 
1188 Para. 32. 
1199 °J '991 L337/2°-
1200 Para. 45. 
1211 See also Hancher 1996, p. 203; De Sadeleer 1999a, p.86. 
1222 Case C-405/92 Etablissements A. Mondiet v Armement Islais [1993] ECR I-6133. 
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Tribunall  de Commerce of La Roche-sur-Yon (France) asked the Court for a pre-
liminaryy ruling on the validity of Council Regulation 345/92 amending Regula-
tionn 3094/86 laying down certain technical measures for the conservation of 
fisheryfishery resources."3 One of the arguments of the claimant in the main proceed-
ingss was that the ban on drift nets longer than 2.5 kilometres in the regulation 
wass not justified on scientific grounds. The Council had not taken into account 
thee only available scientific advice showing that the threats to the fish stocks in 
questionn were apparently non-existing. 

Thee Court holds, however, that the conservation measures do not have to be 
completelyy conforming the scientific advice and that the absence of such advice 
orr the fact that it is inconclusive can not prevent the Council from adopting 
measuress that it deems essential for the attainment of the common fisheries 
policy."44 In referring to the Fedesa case,"s the Court again confirms that judicial 
revieww of the Council's duty to take scientific data into account has to be limited 
too the question whether the authority has committed a manifest error or misuse 
off  powers."6 The Court also affirmed the validity of the contested provision 
wheree it provides that derogation to the ban could only be extended 'in the light of 
scientificscientific evidence showing the absence of any ecological risk linked thereto'.127 In its 
judgementt the Court followed the Opinion of Advocate General Gulmann who 
hadd asserted that the discretion of the Council could not be attacked because 
itit  did not have the necessary scientific data in order to decide with absolute 
certaintyy whether a measure was indispensable. The Advocate General had 
agreedd with the Commission that it was 'sometimes necessary to adopt measures as 
aa precaution'.11*  He had seen a confirmation of this view in the Fedesa judgement 
off  the Court concerning a prohibition of the use of certain hormones which 
harmlesss or harmful effects had not yet been examined in detail. In conclusion, 
thesee cases show that, both in the context of the EC environmental policy and 
off  the public health policy, the Court seems to, at least implicitly, recognise the 
rolee that the precautionary principle may play in relation to the interpretation 
andd validity of certain measures, takenn in a context of scientific uncertainty. But 
theree is more... 

" '0719921.42/15. . 

" 44 Para. 31. 

" 55 Case C-331/88 Fedesa [1990) ECRI-4023, para. 8-10. 
1166 Para. 32. 
1177 Para. 52-53. 

""  Opinion Advocate General Gulmann in Case C-405/92 [1993] ECR I-6133 at I-6159. 
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4.2.3.22 Cases concerning wild birds, British beef and brown bees: 
thee difference between precaution and prevention 

WildWild birds 
Regardingg the prevention and the precautionary principle, two 

otherr decisions of the Court may be singled out, more in particular Case C-
355/900 (the Marismas de Santona case),129 and Case C-435/92 (the APAS case).1'0 

Bothh cases concerned the interpretation of the Wild Birds Directive.1'1 In the 
MarismasMarismas de Santona case, the Court interprets the obligations of Member States 
underr Articles 3 and 4 of the Wild Birds Directive as existing 'before any reduc-
tionn is observed in the number of birds or any risk of a protected species becom-
ingg extinct has materialized'. In the APAS case, the Court holds that the Wild 
Birdss Directive must be interpreted as not allowing the national authorities to fix 
closingg dates for the hunting season that vary according to the species of bird, 
mainlyy because of the 'danger' of confusion and the 'problem' of disturbance. 
However,, the directive does empower the Member States to stagger the closing 
datess for hunting if they can proof, on the basis of scientific and technical data, 
thatt staggering the closing dates will not hinder the complete protection of the 
speciess of bird possibly affected by the measure. The burden of proof has been 
reversedd in other words. 

Whereass in neither of the above-discussed cases the Court explicitly refers to 
thee prevention or the precautionary principle,132 Advocate General Van Gerven 
doess mention a principle in his Opinion to the APAS case.1'3 However, it is not 
thee precautionary principle but the prevention principle. For the 'problem' of 
disturbancee caused by hunting, he sees no alternative for the imposition of a 
uniformm closing date for all species. In a footnote, the Advocate General adds 
thatt it is also the only 'method which is preventive'.'34 Whether the measure is 
indeedd preventive or, on the other hand, precautionary, depends on the ques-
tionn as to whether the 'risk' of disturbance is certain (preventive) or uncertain 
(precautionary).. In para. 21 of his Opinion, the Advocate General mentions a 

1299 Case C-355/90 Commission v Spain [1993] ECRI-4221. 
1300 Case C-435/92 Association pour la Protection des Animaux Savages and Others v Préfet de Maine-et-

Loiree & Préfet de la Loire-Atlantique [1994] ECR I-67. 
1311 Council Directive 79/409/EEC on the conservation of wild birds, OJ1979 L103/1. 
1322 It must be observed however, that at the time of the referral of the questions to the Court in the Mondiet 

andd the APAS case for example, respectively on the 24th of November 1992 and the 17th of December 

1992,, the precautionary principle had not yet been introduced in the EC Treaty. The Treaty of Maas-

tricht,, signed in February 1992, only entered into force onn the first of November 1993. This might be 

thee reason why the Court, when it delivered its rulings on the 24th of November 1993 and the 19th of 

Januaryy 1994, refrained from explicitly basing its reasoning on the principle. 
1333 Opinion Advocate General Van Gerven in Case C-435/92 [1994] ECR I-67. 

'344 pa r a. 26, fn. 30. 
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reportt in which it is stated that, on the basis of an empirical study, the quanti-
tativee effect of disturbance caused by hunting has been found to have a more 
importantt influence on the birdlife in an area than the actual hunting itself. 
Otherr parties before the Court have not disputed the reliability of these results 
norr have they put forward other factual data to the contrary. It would thus appear 
thatt the risk of disturbance is a 'certain risk' and that the measure of a uniform 
closingg date is indeed preventive. However, there is also the risk of confusing 
species,, which seems to be far less certain.135 In this context, the measure of a 
uniformm closing date could be regarded as precautionary. 

BritishBritish beef 
Thee Court itself seems to be confused about the thin line between the scope 

off  the two principles in the following case, which is very similar to the Fedesa 
case.. The National Farmers' Union case concerned an export ban of the Commis-
sionn on British live bovine animals, bovine meat and derived products.1'6 Under 
thee plea alleging breach of the proportionality principle, the Court first points 
outt that, at the time of the adoption of the contested decision, 'there was great 
uncertaintyuncertainty as to the risks' posed by these live animals and products. Second, 
thee Court states that where there is uncertainty as to the existence or extent of 
riskss to human health, the Community institutions are entitled to take protec-
tivee measures 'without having to wait until the reality and seriousness of those 
riskss become fully apparent'.1*7 Since it did not seem to concern 'certain risks' 
butt rather 'uncertain risks', naturally, one would expect a reference to the 
precautionaryy principle right after these observations of the Court. It, however, 
continuess as follows: 

'That'That approach is home out by Article i}or(i)  of the EC Treaty, according to 
whichwhich Community policy on the environment is to pursue the objective inter alia of 
protectingprotecting human health. Article yorfe) provides that that policy is to aim at a high 
levellevel of protection and is to be based in particular on the principles that preventive 
actionaction should be taken and that environmental protection requirements must be inte-
gratedgrated into the definition and implementation of other Community policies'.138 

1355 See for example, para. 19 of the Opinion on this. 
1,66 Case C-157/96 The Queen and Ministry of Agriculture, Fisheries and Food, Commissioners of Customs 

&&  Excise ex parte National Farmers' Union et al. (National Farmers' Union case) {1998] ECR I-2211. On 

thee same day, the Court also ruled in Case C-180/96, United Kingdom v Commission {BSE case) [1998] 

ECRECR I-2265, which was a very similar case to the National Farmers' Union case. 
1377 Para. 62-63. 
1,88 Para. 64. In para. 31-32, the Court observes that, since new information showed that a link between BSE 

andd Creutzfeldt-Jakob disease was no longer a 'theoretical hypothesis' but had become a 'possibility', the 

'perceptionn of risk' which that disease represented for human health had significantly altered. The point 

is,, however, that it still constituted a possibility but not a certainity. The principle applicable to such a 

situationn is the precautionary and not the prevention principle. 
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Too be able to use the high level of protection and the prevention principle of the 
environmentall  title so as to review the validity of an export ban taken in the 
contextt of the agricultural policy in the light of human health concerns, IJ9 the 
Courtt first, explicitly referred to the human health component in Article 174, 
11 EC and second, explicitly made use of the integration principle. Before the 
changess of the Amsterdam Treaty, the public health title of the EC Treaty did 
nott enable the Commission to take human health safeguard measures relating 
too the agricultural sector. Since Amsterdam, the EC Treaty explicitly provides 
forr the Council to adopt measures, by way of derogation from Article 37 EC, in 
thee veterinary and phytosanitary fields, which have as their direct objective the 
protectionn of public health (Article 152,4 b EC). This provision appears to fill  the 
existingg lacunae only partly. It seems it is still better to view the human health 
concernss as part of the environmental policy (i.e. the human health objective as 
onee of the environmental objectives) because this allows for the application of 
thee prevention or the precautionary principle. Basing the safeguard measures 
onn the new provision in the public health title would not allow for such a direct 
applicationn because this title does not contain such principles. 

InIn a recent case, also concerning a human health measure taken in the 
contextt of the agricultural policy, the CFI does not only refer to the precaution-
aryy principle (not the prevention principle) but it even deals extensively with 
thee question of how the principle should be applied (in casu).'40 Other cases in 
whichh the CFI seems to recognise the existence of a precautionary principle are 
thee Bergaderm case and the Alpharma case.141 

BrownBrown bees 

Andd finally, it may be observed that Advocate General Fennelly, in his Opin-
ionn for the Bluhme case delivered on the 16th off  June 1998, solves the problem 
off  the confusion between the scope of the two environmental principles by 
mentioningg both principles.141 He believes that the population of a certain type 
off  bees, which the Danish authorities seek to protect, need not be in immedi-
atee danger of eradication (although Denmark does seem to assert that such a 

1399 The Commission Decision laying down the export ban was based on Directive 90/425/EEC, the legal 

basiss of which was Article 43 EC (now Article 37 EC); Directive 90/425/EEC concerning veterinary and 

zootechnicall  checks applicable in intra-Community trade in certain live animals and products with a h a 

vieww to the completion of the internal market, OJ1990 L224/29. 
1400 Case T-13/99 Pfizer Animal Health v Council, n September 2002, not yet reported. 
1411 Case T-199/96 Bergaderm and Goupil v Commission [1998] ECR II-2805 (more than the human health 

measuress taken in the context of the agricultural policy which are the subject of the Pfizer Animal 

Healthh case, this case concerns measures which seem to relate to pure public health concerns and not 

environmentall  ones) and Case T-70/99 Alpharma v Council, 11 September 2002, not yet reported. 
1411 Opinion Advocate General Fennelly in Case C-67/97 [1998] ECR I-8033. 
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dangerr exists), adding that the Community's own environmental policy stresses 
thee precautionary and the prevention principle in the Treaty. The Court, on the 
otherr hand, does not say a word about these principles in its judgement.1-" 

4.2.3.33 GMO case 

Inn Case C-6/99, Greenpeace France,1" the Court rejects the 
argumentt of the applicants in the main proceedings that it would be contrary 
too the precautionary principle to interpret Article 13, 2 and 13,4 of Directive 
90/220,'455 as requiring a Member State to give its written consent when it has 
receivedd a notification relating to the placing on the market of a GMO, which it 
hass forwarded to the Commission with a favourable opinion earlier and where 
noo other Member State has raised an objection or the Commission has adopted a 
favourablee decision. On the contrary, the Court agrees with the AG that obser-
vancee of this principle is reflected in the various stages of the authorisation 
proceduree as well as in the safeguard clause in Article 16 of the directive.'46 In 
relationn to the Court's approach to the environmental principle in question, it 
hass been correctly observed that it is rather 'detached': the Court does not really 
directlyy review the directive in question in the light of the principle. Rather, it 
examiness how the principle has been worked out in various provisions.147 

Ann interesting (preliminary) remark of AG Mischo in his Opinion to Case 
C-6/999 concerns the 'applicability' of the precautionary principle to the interpre-
tationn of the given directive. Without explicitly mentioning the integration prin-
ciple,, he (casually) observes that nobody dared to raise doubts as to whether the 
principlee was even relevant to the interpretation of a measure not adopted on the 
basiss of Article 175 EC but on Article 95 EC.'48 It is true that, strictly speaking, 
onlyy the high level of protection principle applies to measures based on Article 
955 EC. Because of the integration principle in Article 6 EC, it may be argued, 
however,, that the precautionary principle may be used to interpret a Community 
actt based on another legal basis than Article 175 EC. Such is the case with Direc-
tivee 90/220.149 

1455 Case C-67/97 Criminal Proceedings against Ditlev Bluhme (Bluhme case) [1998] ECRI-8033. 
1444 Case C-6/99 Association Greenpeace France and Others & Ministère de 1'AgricuIture et de la Pêche and 

Otherss {Greenpeace France case) (2000] ECR I-1651. 
1455 Directive 90/220/EEC on the deliberate release into the environment of genetically modified organisms 

OJOJ19901990 L117/15. 
1466 Para. 44 and Opinion Mischo in Case C-6/99 [2000] ECR I-1651. 
1477 Jans 2000c, p. 169. 
1488 Para. 70. 
1499 See in the same sense: fans 2000c, p. 169. 
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4.2.3.44 Waste law cases 

Thee prevention and the precautionary principle have also been 
off  increasing importance in relation to the interpretation of Community waste 
law.. In a few cases concerning the definition of'waste' and of'hazardous waste', 
thee Court uses the principles as a starting point for its reasoning. In Joined 
Casess C-175/98 and C-177/98 (Lirussi cases),150 the Court was asked various 
questionss on the interpretation of Directives 75/442 and 91/689.IJI It decides, 
interinter alia, that the 'temporary' storage of waste does not fall under the concept 
off  the management of waste inn the sense of Article 1, sub d of Directive 75/442. 
However,, it continues its judgement by stating that the obligations for Member 
Statess set in Article 4 of that directive nevertheless apply to temporary waste 
storage.. It bases this conclusion on the fact that Article 4 of Directive 75/442 (a 
directivee based on Article 175 EC) was designed to implement the precaution-
aryy principle. In other words, it interprets the Member States' obligations under 
thiss directive widely in the light of this environmental principle even though the 
directivee itself does not mention the principle. A Court's judgement of 15th June 
20000 (the ARCO Chemie case) also concerned the interpretation of the waste 
conceptt in Directive 75/442.152 Before dealing with each one of the questions of 
thee national judge on the various possible criteria for defining waste but after 
pointingg out that the aim of this directive is 'the protection of human health and 
thee environment against harmful effects caused by the collection, transport, 
treatment,, storage and tipping of waste', the Court stresses the fact that, pursu-
antt to Article 174, 2 EC, the EC environmental policy must aim at a high level 
off  protection and be based on the prevention and the precautionary principle.1" 
Fromm this, it derives that 'the concept of waste cannot be interpreted restric-
tively'.'54 4 

Finally,, in the so-called Fornasar case,'55 the Court was asked some interest-
ingg (preliminary) questions in relation to the 'hazardous waste' concept of Direc-
tivee 91/689. In his Opinion to this case, AG Cosmas argues that the system for 
managingg hazardous waste laid down in this directive infringes the principles 
off  a high level of protection of the environment (see already mentioned above) 
andd the prevention and precautionary principle.1'6 He motivates this conclusion 

1500 Joined cases C-175/98 and C-177/98 Lirussi and Bizzaro [1999] ECRI-6881. 
1511 Directive 75/442/EEC on waste, OJ1975 L194/39 and Directive 91/689/EEC on hazardous waste, OJ 

19911 L337/20. 
1522 Joined cases C-418/97 and C-419/97 ARCO Chemie Nederland [2000] ECR I-4475. 
1533 Para. 39. 
1544 Para. 40. 
1555 Case C-318/98 Fornasar [2000] ECR 1-4785, para. 46. 
155 Opinion Advocate General Cosmas in Case C-318/98 [2000] ECR I-4785. 
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byy referring to the following features of the system: i) the absence of a general 
definitionn of hazardous waste and of a general prohibition of the free disposal 
off  hazardous waste; 2) the establishment of a limitative list of hazardous waste; 
3)) a provision for supplementing this list, which remains limitative in any 
eventt and 4) the limited competence of Member States to take more stringent 
measuress (i.e. only classify certain waste as hazardous on the basis of Annex 
II II  criteria).157 After having concluded that Directive 91/689 therefore breaches 
certainn environmental principles, he works out two possible 'solutions', or 'voies 
d'interprétation',, for the Court. It may either accept the invalidity of the directive 
andd thus annul certain of its provisions or it may, without going into the ques-
tionn of the validity of the directive, simply answer the questions of the national 
judge.1*88 The Court decides to take the latter option. It does not declare the 
directivee in question invalid. Since Article 1, 2 of Directive 91/689 provides that 
Directivee 75/442 also applies to hazardous waste, the Court begins its findings 
withh the observation that Article 4 of Directive 75/442 is intended to implement 
thee precautionary and the prevention principle. It then goes on to repeating 
paragraphh 51 of the Lirussi judgement: 

'By'By virtue of those principles, it is for the Community and the Member States to 
prevent,prevent, reduce, and, in so far as is possible, eliminate from the outset, the sources of 
pollutionpollution or nuisance by adopting measures of a nature such as to eliminate recog-
nisednised risks'.1* 9 

Afterr some further considerations, relating in particular to the provisions 
off  Directive 91/689, the Court ultimately concludes that this directive does not 
preventt the Member States from classifying as hazardous waste other waste 
thann that included on the list of hazardous waste laid down by Decision 94/904. 
Inn other words, Member States are allowed to adopt more stringent protec-
tivee measures in order to prohibit the abandonment, dumping or uncontrolled 
disposall  of such waste.'60 A recent EC J judgement concerning the interpreta-
tionn of the waste concept in light of, inter alia, the high level of protection, the 
precautionaryy and the prevention principle in Article 174, 2 EC is the judgement 
inn Case C-9/00 of 18 April 2002.161 

1577 On the issue of total or  minimum harmonisation in the context of Directive 91/689: see fans 20ood, p. 

211. . 

155 It is interesting to point out that under  the first  option Advocate General Cosmas examines whether 

Articl ee i3or  EC has 'direct effect'. The Court does not say anything about this however. I already 

discussedd the Advocate General's reasoning in this respect in Chapter  II  (Section 3.3). 
1599 Para. 37. 
1600 Para. 51. 
161161 Case C-9/00 Palin Granit Oy [2002] ECRI-3533. 
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4.2.3.55 Summary 

Thee above overview shows that there exists a substantial 
amountt of case law now in which the EC J and the CFI implicitly or explicitly 
recognisee the existence of a prevention and/or a precautionary principle. Indeed, 
thesee principles have increasingly played an explicit role in adjudication as tools 
forr interpreting as well as reviewing Community legislation both in the environ-
mentall  and in the non-environmental field. 

Forr reasons of completeness, it is necessary to also point to the effect of the 
precautionaryy principle on the Member States' burden of proof in the context of 
thee application of Article 30 EC (formerly Article 36 EC). It has been argued that 
inn view of this principle, it seems no longer necessary for the Member States to 
alwayss give clear and indisputable scientific evidence that a product or substance 
formss a threat to health or life. A strong suspicion wil l do in some cases.162 A 
similarr effect of the principle may be identified in the context of the rights of 
Memberr States under Article 95,4-6 EC. In other words, the interpretation of 
primaryy law in the light of an environmental principle leads, in this case, to a 
broaderr scope for Member States to restrict trade. 

4.2.44 Case concerning the rectification at source principle 

TheThe Wallonian waste case 
Thee next case law that I wish to consider relates to the rectifi-

cationn at source principle. This brings me back to Community waste law. The 
rectificationn at source principle provides that environmental damage should 
preferablyy be rectified at source and was used by the Court to proclaim that a 
regionall  import ban on non-dangerous wastes was compatible with Article 30 
ECC (now Article 28 EC) in the famous Wallonian waste case.16' In other words, 
thee Court used an environmental principle to interpret primary Community 
law.. In the Court's view, the principle meant that every region or local author-
ityy had to make sure that its own waste was disposed of as close as possible 
too the place of production and this in order to limi t the transport of waste as 
muchh as possible. It took into account differences between waste produced in 
onee place and waste produced in another, established a link between the waste 
andd its place of production and subsequently ruled that the national measure 
wass not discriminatory.164 The Court clearly tried to put environmental policy 

Seee explicitly in Communication of the Commission 'Single Market and Environment', 0^(99)263, 

para.. 12 and 15. Implicitly in Case C-473/98 Kemikalieninspektionen v Toolex Alpha AB {2000] ECR 

1-5681.. See also Jans 2000a, p. 242; Heyvaert 2001, p. 392-407 and De Sadeleer 2001, p. 122-127. 
33 Case C-2/90 Commission v Belgium [1992] ECR I-4431. 
44 Para. 34. Also interesting is the Court's observation that the principle is consistent with the principles 

off  self-sufficiency and proximity as laid down in the Basel Convention on the control of transboundary 
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objectivess first but it did so in a highly unconventional way. It applied the rule of 
reason,, which can only be used in relation to measures that make no distinction 
betweenn domestic and foreign products, to justify a measure that was obviously 
discriminatory.. However, the Court took into account the particular type of 
wastee and, leaning on the rectification at source principle, decided that foreign 
wastee could not be equated with domestic waste. Because it is different, foreign 
wastee does not have to be treated in the same way as domestic waste. The mea-
suree was a permissible differentiation and not a prohibited discrimination.'65 

Evenn though Community lawyers did not whole-heartedly welcome the 
rulingg of the Court,166 it was the first decision in which the Court heavily relied 
onn an environmental principle and pursuant to it, the principle in question was 
widelyy commented on. There clearly existed a lack of agreement, however, as to 
thee exact effect of the judgement on the status of this one principle in particular 
andd of all the environmental law principles in general.'67 

OtherOther cases concerning this principle 
Anotherr reference to the rectification at source principle may be found in 

Casee C-422/92, Commission v Germany.161 The case concerned national legisla-
tionn in Germany that required the disposal of waste on national territory. The 
Courtt viewed the validity of this national legislation against Directives 84/631 
andd 86/279,169 and declared it in line with this Community law because it did 
nott contain a general and absolute export ban of dangerous waste. It reflected, 
ass Germany had pointed out, the rectification at source principle of Article 174 
EC.'700 However, the German rules were not examined on their compatibility 
withh Article 299 EC (formerly Article 34 EC). 

InIn a judgement of 29 April 2000, in the Standley case,17' the rectification at 
sourcee principle was mentioned as well but only in conjunction with the polluter 
payss principle. I wil l discuss this judgement in the paragraph on the case law 

movementss of hazardous waste and their  disposal, to which the EC is a signatory. Indeed, in this case 

thee rectification at source principl e in fact corresponds with what is known as the proximit y principl e in 

wastee law (Jans 2000a, p. 37). 
1655 See analysis case in Jans 1995, p. 230 and Jans 2000a, p. 36-37. 
1666 See for  example the comment of Hancher  &  Sevenster  1993, p. 351. 
1677 Hession &  Macrory 1994, p. 158-159; KrSmer 1995, p. 52-53. 
t 6SS Case C-422/92 Commission v Germany [1995] ECRI-1097. 
1699 Directive 84/631/EEC on the supervision and control withi n the EC of the transfrontier  shipment of 

hazardouss waste, OJ1984 L326/31 and Directive 86/279/EEC amending Directive 84/631/EEC OJ1986 

L181/13.. Directive 84/631/EEC was repealed by Regulation (EEC) 259/93 on the supervision and control 

off  shipments of waste within , into and out of the EC, OJ 1993 L30/1. 
1700 Para. 34. 
171171 Case C-293/97 The Queen v Secretary of State, Minister  of Agriculture , Fisheries and Food ex parte 

H.A.. Standley and Others and D.G.D. Metson and Others [1999] ECR I-2603. 
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concerningg the polluter pays principle (see the next paragraph below). A more 
recentt case concerning an export ban on waste is the Sydhavnens case.172 In 
thiss case, the Court seems to use the rectification at source principle directly to 
examinee whether the measure at issue is justified. Because nobody argued that 
thee waste in question was harmful to the environment, the export restrictions, 
whichh were held to be contrary to Article 34 EC (now Article 29 EC) could not 
bee justified, 'by the need to protect the environment, in particular by application of 
thethe principle referred to in Article i}or(2) of the Treaty that environmental damage 
shouldshould as a priority be rectified at source'.m In other words, in cases were the waste 
doess have a harmful impact on the environment the rectification at source prin-
ciplee can be used to justify export restrictions. 

4.2.55 Case concerning the polluter pays principle 

Thee so-called Standley case, with judgement on 29 April 2000, 
concernedd the interpretation and validity of Council Directive 91/676/EEC 
concerningg the protection of waters against pollution caused by nitrates from 
agriculturall  sources.174 The applicants in the main proceedings argued, inter 
alia,alia, that this directive infringed the polluter pays principle. In this respect, the 
Courtt found it sufficient to state that the directive did not mean that farmers had 
too take on burdens for the elimination of pollution 'to which they have not contrib-
uted'.uted'. In other words, the farmers have to take on burdens for the elimination of 
alll  pollution to which they have contributed. The Court also believed, however, 
thatt the polluter pays principle should be a reflection of the proportionality 
principle.. Member States did have to take into account other sources of pollution 
andd they could not impose on farmers costs of eliminating pollution that were 
'unnecessary'.. The AG put it somewhat differently because he maintained that 
Articlee 5 of the directive had to be interpreted as requiring the Member States 
too impose on farmers only the cost of pollution for which they were responsible 
andd he explicitly added 'to the exclusion of any other cost'.1™ 

4.2.66 Case concerning the integration principle 

RoleRole in legal basis debate 
Besidess the above-mentioned references to the integration prin-

ciplee inn the cases relating to human health measures taken in the context of the 
CAP,, there is other case law in which the principle plays a role. In fact, this prin-

1722 Case C-209/98 Sydhavnens Sten &  Grus [2000J ECRI-3743. 

' nn Para. 50. 
1744 OJ1991 L375/1. 
1755 Opinion Advocate General Léger  in Case C-293/97 [1999] ECR I-2606. 
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ciplee first played a role in the discussion on the choice of the proper legal basis of 
environmentall  measures. A case that I definitely need to discuss in this context 
iss the Chernobyl I case.176 It mainlyy concerned the question of the proper legal 
basiss of Regulation 3955/87 on the conditions governing imports of agricultural 
productss originating in third countries following the Chernobyl accident.177 The 
mainn question was whether this regulation had been rightly based on Article 113 
ECC (now Article 133 EC) or whether it should have been based on Article 130s 
ECC (now Article 175 EC). The Court relied on the integration 'principle' to argue 
thatt the regulation did not necessarily had to be based on the latter for the sole 
reasonn that it took into account environmental considerations. Although Articles 
1744 and 175 EC give the Community the competence to take specific measures in 
thee field of environmental protection, those provisions leave unaffected Com-
munityy competence under other Treaty articles, even if the measures taken on 
thee basis of the latter concurrently pursue environmental objectives. The Court 
confirmedd this interpretation in subsequent decisions such as, for example, the 
decisionn in the Titanium Dioxide case and the one in the Mondiet case, discussed 
above.'788 Below, in the section on the direct and indirect legal consequences of 
Articless 6 and 174 EC, I wil l further analyse the role of the integration principle 
inn the legal basis discussion (Section 4.3.2.2). 

MissedMissed opportunities 
However,, there have been a few instances also when the ECJ, as well as the 

CFII  in fact, have lost a good opportunity to rectify the Commission's breach 
off  the integration principle by way of adopting a more 'integrated' approach 
themselves.. The two cases that should be mentioned in this context both relate 
too the issue of the compatibility of Community structural funds with environ-

1766 Case C-62/88 Greece v Council (Chernobyl I case) [1990] ECRI-1527. 
1777 O/1987 L37I/I4-
1788 Case C-300/89 Commission v Council [1991] ECR I-2867. For an analysis: see Robinson 1992,109-120 

(thee author is not entirely convinced by the argument of the Court because he believes it does not deter-

minee the use of either legal basis in any given case. It only overthrows the assertion that all environmen-

tall  measures must be based on Article 175 EC). Case C-405/92 Etablissements Armand Mondiet SA & 

Armementt Islais SARL (Mondiet case) [1993] ECR I-6133. See also, in this connection, the Court's judg-

mentt of 17 March 1993 in Case C-155/91 Commission v Council [1993] ECR I-939 and in Joined Cases 

C-164/977 and C165/97 Parliament v Council [1999] ECR I-1139. In the latter, the Court cites Directive 

91/414/EECC concerning the placing of plant production products on the market (OJ1991 L230/1) as an 

examplee of a measure that must be based on Article 175 EC 'even if their objective is the improvement of 

agriculturall  production'. This is, however, a bad example since the directive in question is in fact based 

onn Article 43 EC (now Article 37 EC). And, finally, see also: Case C-336/00, Republik Österreich and 

Martinn Huber, 19 September 2002, not yet reported (on the legal basis of the so-called 'Agri-environ-

mentt regulation' (Regulation 2078/92)). 
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mentall  requirements. The Stichting Greenpeace case concerned the Community 
financingfinancing of the construction of two power stations on the Canary Islands.179 

Thee applicants asked the Court to annul one of the Commission decisions that 
furtherr reimbursed expenses incurred in the projects by the Spanish Govern-
ment.. They argued that the Commission was under a dual obligation to 'moni-
tor'' compliance by Spain with Community environmental policy, in particular, 
thee EIA Directive,180 and to refuse to disburse further funds in the event of a 
failuree to comply with that policy. However, the CFI never got to the question of 
thee environmental compatibility of the Commission's decision. The applicants 
weree denied locus standi and the application was thus dismissed as inadmissi-
ble.. In appeal, the EC J upheld the decision of the CFI.181 

Thee Courts rejected the applicants'/appellants' argument that, since the 
existingg case law of the EC J on criteria for locus standi takes no account of the 
naturee and specific characteristics of environmental interests, their locus standi 
shouldd be assessed in the light of other criteria than those laid down in that case 
law.. In this respect, they had pointed to specific developments relating to the 
locuss standi issue in national, international and Community law. But the Courts 
refusedd to take a more liberal approach to the issue by way of interpreting the 
wordingg of Article 173 EC (now Article 230 EC) less restrictively. This would 
havee required an adjustment of the so-called 'Plaumann formula' in the light of 
thee specific nature of environmental interests.182 This conclusion of the Courts 
iss regrettable; especially also because it may be argued that the Courts were in 
factt under an obligation to take a more 'integrated' approach to the whole locus 
standii  issue. After all, Article 6 EC may be regarded as addressing all Commu-
nityy institutions, including the judiciary. It is thus not surprising that the 
Courtss have been widely criticised for their restrictive approach to the issue of 
standing.'83 3 

Thatt the Commission was under an obligation to take into consideration the 
environmentall  protection aspect when deciding on the financing of the works 

1799 Case T-585/93 Stichting Greenpeace Council {Greenpeace International ) and Others v Commission 

[1995]]  ECRII-2205. 
1800 Directive 85/337/EEC on the assessment of the effects of certain public and private projects on the envi-

ronmentt  O/1985 L175/40. 
181181 Case C-321/95P Stichting Greenpeace Council (Greenpeace International ) and Others v Commission 

[1998)) ECR 1-1651. 
1822 In Case 25/62 Plaumann v Commission ([1963] ECR 95) and subsequent case law the Court held that 

personss other  than the addressees may claim that a decision is of direct concern to them only if that 

decisionn affects them by reason of certain attributes which are peculiar  to them, or  by reason of factual 

circumstancess which differentiate them from all other  persons and thereby distinguish them individu -

allyy in the same way as the person addressed. 
1833 Gerard 1996, p. 139-157 and Scott 1998, p. 138-141. 
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forr the construction of the two power stations and that, more in particular, 
thee Commission's decision to further reimburse the Spanish government by 
wayy of a second tranche was probably incompatible with Community law was 
acknowledgedd in the Opinion of AG Cosmas to the appeals case.184 He begins by 
observingg that the Treaty provisions concerning the environment are not 'mere 
proclamationss of principle' and continues as follows: 

'Paragraph'Paragraph 1 of Article i}or may refer in general terms to the pursuit of objectives 
toto which Community policy must contribute in the sector of the environment, and 
paragraphparagraph 2 may trace the general principles of that policy, but the last sentence of the 
firstfirst  subparagraph of paragraph 2 of Article 13 or  of the Treaty appears to impose on 
thethe Community institutions a specific and clear obligation which could be deemed to 
produceproduce direct effect in the Community legal order'*** 

Furthermore,, he observes that the integration obligation in the Treaty has "not 
remainedd a 'dead letter'" but has in fact been imported into secondary law, more 
particularly,, in the context of legislation on the Community financing of certain 
actionss having an impact on the environment. He quotes Article 7 of Regula-
tionn 2052/88,186 which provided that measures financed by the Funds should be 
inn conformity with Community policies, including the one on environmental 
protection.. This provision has been referred to as laying down the so-called prin-
ciplee of environmental compatibility.1*7 The Advocate General thus concludes to 
thee existence of a 'specific and clear obligation' of the Commission to 'take into 
account'' the safeguarding of environmental interests, derived from primary law, 
ass well as to adhering to the relevant Community legislation, set out in second-
aryy law, during the financing of the works on the Canary Islands. Furthermore, 
hee accepts that this obligation is not just of concern to the Commission but is 
alsoo relevant for certain individuals, who 'may seek judicial protection in the event 
ofof non-compliance with that obligation, provided of course that they satisfy the proce-
duraldural requirements in that connection'.l88 In other words, the Advocate General 
translatess the integration principle, now in Article 6 EC, as an obligation to 'take 
intoo account' the safeguarding of environmental interests. It is nott entirely clear 
whetherr he sees the integration principle as an independent ground for annul-
mentt or whether it is necessary that this general principle has been 'imported' 

1844 Opinion of Advocate General Cosmas in Case C-321/95P [1998] ECRI-1653. 
l 8 ''  Para. 62. 
1866 OJ1988 L185/9, later  repealed by Regulation (EC) No 1260/1999 laying down general provisions on the 

Structura ll  Funds 0} 1999 L161/1. 
1877 Scott 1998, p. 129. Kapteyn &  Verloren van Themaat talk about the 'coordination principle' (Kapteyn & 

Verlorenn van Themaat 1998, p. 1027). 
1888 Para. 65. 
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intoo secondary Community law (as is the case with the Structural Funds policy), 
inn order for an annulment action of a Community act to be successful. What 
doess he mean when he describes the integration principle as 'a specific and clear 
obligationobligation which could be deemed to produce direct effect in the Community legal 
order'}order'} It seems he does not mean it in the sense that national authorities are 
directlyy bind by the principle but rather that if individuals satisfy the relevant 
procedurall  requirements they may go to the CFI or the ECJ and bring an action 
seekingg annulment of the Community act in question. In other words, he prob-
ablyy means to say that it is a direct and specific obligation for the Community 
institutions.. However, as was already discussed (in Chapter II, Section 3.3), 
inn his Opinion to the Fornasar case, Cosmas will in fact take it a step further 
andd examine whether Articles 6 and 174 EC contain obligations or provisions 
'directlyy applicable' in the legal order of the Member States. 

Unfortunately,, as for the locus standi issue, the Advocate General adopts the 
samee restrictive interpretation as the CFI and thus believes there is no room for 
standingg of the appellants, having regard to the specific facts of the case. In my 
opinion,, the case exposes a double breach of the integration principle, one by the 
Commissionn and one by the Courts. 

Similarr issues as the ones in the Stichting Greenpeace case had arisen earlier, 
moree in particular in the case An Taisce and WWF(UK) v Commission.1  ̂\n this 
case,, both the CFI and the ECJ (in appeal) declared the application for annul-
mentt inadmissible, not because of a lack of locus standi of, respectively, the 
applicantss and appellants, but, because of a lack of a legal act which could be 
thee subject matter of the action.'90 The Courts concluded that the Commission 
simplyy had not taken any decision not to suspend or reduce Community financ-
ingg for the construction of the project in question. Like the Stichting Greenpeace 
case,, the An Taisce and WWF(UK) v Commission case clearly raises issues of 
accountabilityy in respect of Community structural funding.191 

RecentRecent cases mentioning the integration principle 
Itt is not entirely clear what the exact meaning is of the reference to Article 

66 EC in the Court's PreussenElektra judgement.192 The case concerns a German 
regimee which requires private electricity supply undertakings to purchase 
electricityy produced in their area of supply from renewable energy sources at 
minimumm prices higher than the real economic value of that type of electri-

1899 Case T-461/93 An Taisce and WWF(UK) v Commission [1994] ECRII-0733 and Case C-325/94P An 

Taiscee and WWF(UK) v Commission [1996] ECR I-3727. 
1900 See for an analysis: Scott 1998, p. 130-138. 
1911 See also Scott 1998, p. 131. 
1922 Case C-379/98 PreussenElektra [2001] ECR I-2099. For a case note see: Jans 2001, p. 258; Vedder 2001, 

p.. 147-155 and De Vries 2001, p. 193-205. 
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city.. In addition, under the regime, the financial burden resulting from the 
purchasee obligation is distributed between the electricity supply undertakings 
andd upstream private electricity network operators. The Court is asked, inter 
alia,alia, whether the system is compatible with Article 28 EC. In this regard, AG 
Jacobss suggests, while explicitly referring to the integration clause in Article 6 
EC,, that the Court let go of the condition that national measures must be non-
discriminatoryy in order to be justifiable under the 'rule of reason'.'93 In such a 
way,, the Court could clarify its ambiguous case law in this area. Interestingly, 
hee motivates this view on the basis of Article 6 EC, indicating that this article 
iss 'not merely programmatic' but 'imposes legal obligations'.t9A Consequently, in 
hiss opinion, special account must be taken of environmental concerns when 
interpretingg the Treaty provisions on the free movement of goods. However, 
thee Court refuses to bring the suggested or, even desired, clarity. In its judge-
ment,, it does refer to the provision in Article 6 EC (without naming it), as one of 
thee considerations that justify the discriminatory measure in question. Still, it 
remainss unclear whether this justification occurs on the basis of a wider inter-
pretationn of Article 30 EC (i.e. by incorporating an 'environmental protection' 
ground)) or of the 'rule of reason' (by allowing the justification of discrimina-
toryy measures). Because the Court's reasoning is so vague it is difficult to draw 
generall  conclusions from the judgement, including relating to the role of the 
integrationn principle. The only conclusion that can be drawn is that this prin-
ciplee plays some kind of role in the Court's review of national discriminatory 
environmentall  measures. 

Thee role of the integration principle in the Concordia case seems somewhat 
dearer.1***  In this case, the principle is used to interpret Community legislation 
relatingg to the criteria for the award of public service contracts in the transport 
sector.. It concerns, in particular, the question as to whether criteria relating 
too environmental protection (in casu, certain air and noise emission levels of 
buses)) may be used in the tender procedure so as to determine the 'economi-
callyy most advantageous tender'. There are two relevant directives in this field: 
Directivee 93/38 coordinating the procurement procedures of entities operating 
inn the water, energy, transport and telecommunications sectors and Direc-
tivee 92/50 relating to the coordination of procedures for the award of public 
servicee contracts.1*6 Neither of these directives mentions environmental criteria 
amongstt those to be used as reward criteria. The ECJ nevertheless holds that 
thiss legislation 'does not exclude the possibility' for the contracting authority to 
usee environmental criteria when assessing the economically most advantageous 

1933 Opinion Advocate General Jacobs in Case C-379/98 PreussenElektra [2001] ECRI-2099. 
1944 Para. 231-232. 
1955 Case C-513/99 Concordia Bus Finland, 17 September  2002,, not yet reported. 
1966 OJ1993 L199/84 and OJ1992 L209/1. 
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tender.1977 After all, not every award criteria used to identify the most advanta-
geouss tender 'must necessarily be of a purely economic nature'.198 The interest-
ingg part is that the Court justifies its conclusion, on the one hand, on the basis 
off  the objective to eliminate trade barriers, and, on the other hand, on the basis 
off  the wording of Article 6 EC. It may be argued that this does not point towards 
ann extremely strong interpretation of this Treaty article. However, the Court's 
formulationn must, in the first place, be viewed against the background of the 
casee at hand and the questions asked. It would have been interesting to see what 
thee Court would have decided if the question had been whether the authorities 
aree required to include environmental criteria, where relevant, as reward criteria. 

Alsoo interesting in the Concordia case are the conditions the Court identifies 
inn relation to the {use of) environmental criteria. They must be i) linked to the 
subject-matterr of the contract, in casu, a contract for the provision of urban bus 
transportt services; 2) not have the effect of conferring an unrestricted freedom 
off  choice on the contracting authority; 3) expressly mentioned in the contract 
documentss or the tender notice; and 4) comply with all the fundamental princi-
pless of Community law, in particular, the principle of non-discrimination.1" 

4.2.77 Summary and next step 

Thee above overview illustrates that the provisions in Articles 6 
andd 174 EC have played quite a significant role in the case law of the EC J and the 
CFI.. In what follows, I will further analyse the legal role of the provisions on the 
basiss of the above-summarised case law. 

4.33 Analysis: direct and indirect legal consequences of Arti -
cless 6 and 174 EC 

4.3.11 Introduction 

Thee above overview of relevant case law of the EC J clearly 
showss that it has become increasingly difficult to contend that the objectives, 
principless and criteria in Articles 6 and 174 EC possess no legal relevance 
whatsoever.. Especially the more recent decisions of the Court confirm that the 
Treatyy provisions are more than merely non-binding policy guidelines for the 
Communityy institutions. They clearly fulfi l certain legal functions; have certain 
legall  consequences. I wil l discuss these by way of distinguishing two different 
categoriess of legal implications: direct and indirect ones. This distinction has 

1 977 Para. 57. 

1 988 Para. 55. 

1 999 Para. 64. 
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beenn derived from literature. It has been argued, in particular, that any decision 
thatt the provisions must be respected confers 'direct' legal consequences upon 
them.. In other words, the provisions are considered to have direct legal conse-
quencess if breach of them leads to the invalidity of an act. This has been called 
thee 'true test of the effectiveness' of a principle.'00 A principle is, on the other 
hand,, regarded as having 'indirect' legal consequences when it is being used as 
ann aid for the interpretation of other standards.201 

Inn relation to the first category, I wil l examine whether the provisions must 
bee respected in the sense that reviewable acts will be declared invalid if they 
breachh them. In this first paragraph, I wil l also analyse another alleged direct 
legall  consequence of the integration principle. It has been argued that this prin-
ciplee has an impact on the application of the attribution principle in relation to 
environmentall  policy. I wil l examine whether this is really the case. In a second 
paragraph,, I wil l turn to the indirect legal consequences of the provisions in 
question. . 

4.3.22 The direct legal consequences 

4.3.2.11 Criterion of validity of Community legislation 

Intro:Intro:  issue cleared 
Itt appears from some of the above-summarised case law that 

thee ECJ is willin g to apply the provisions in Articles 6 and 174 EC in judicial 
revieww cases. This is most obvious from the Safety Hi-Tech and Bettati cases. 
Thiss case law seems to imply that breach of one or more of these provisions by a 
Communityy act wil l lead to the invalidity of that act. Consequently, the provi-
sionss appear to pass the so-called 'true test of effectiveness'. Even though these 
casess do not concern the principle in Article 6 EC, it seems difficult to argue 
thatt this is the only principle relating to the environmental policy which may not 
bee used to strike down legislation and decisions. 

TheThe same legal relevance to all Article 174 EC provisions 
Especiallyy having regard to the judgements of the Court in the Safety Hi-Tech 

andand Bettati cases, it is also apparent that the Court ascribes the same legal role 
too all of the different provisions in Article 174 EC, even to the procedural rule in 
thee third paragraph. Especially as for this procedural rule (requiring, in particu-
larr that the environmental criteria are taken into account),, this view of the Court 
contrastss strongly with some of the views defended in literature, as summa-
risedd in the beginning of this chapter. In casu, the Court states that Regula-

'Fisherr  2001, p. 315. The remark was made in relation to the precautionary principl e in fact. 

Dohertyy 1999, p. 381. 
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tionn 3093/94 has not infringed Article 174, 3 EC because 'account was taken of' 
availablee scientific and technical data. It finds proof of this in the preamble and 
certainn provisions of the regulation as well as from data in the case file from 
thee national court. So it seems the Court is indeed willin g to examine whether 
thee Community legislature really made the assessment it is required to make, 
pursuantt to Article 174, 3 EC, when preparing an act in the context of its envi-
ronmentall  policy (see also, Chapter II, Section 8.4.2). 

Evenn though the Court believes judicial review to be possible in the light of 
thee provisions of Article 174 EC, it also clearly limits this review to the question 
whetherr the Council committed 'a manifest error of appraisal regarding the condi-
tionss for the application of Article 174 EC'.202 So it seems that the issue is no 
longerr whether the environmental objectives, principles and criteria can be used 
too review the validity of Community acts. Rather, it turns around the intensity 
off  the review or, in other words, the notion of'marginal review', which I wil l deal 
withh in greater detail in the following paragraphs. Some have pointed to the 
dangerr of this review to be so 'marginal' that it is in fact or in practice non-exist-
ing.2*33 By this they mean to refer to the situation where, even though it can, the 
Courtt wil l never actually conclude that the objectives, principles or criteria have 
beenn breached. 

IntensityIntensity of judicial review: marginal review due to 'discretionary powers' 
Itt has been rightly pointed out that by limiting its review to 'a manifest error 

ofof appraisal regarding the conditions for the application of Article 174', the Court is 
nott only rejecting the first (i.e. review is beyond the reach of the Court) but also 
thee second submission of the Council, whereby the latter asserted that Article 
1744 EC grants it a wide discretion regarding the measures it chooses to adopt in 
orderr to implement the environmental policy and that only if the measures in 
questionn were 'manifestly inappropriate having regard to the aim pursued' would 
theirr legality be questionable. It seems that the 'manifest error of appraisal' test 
couldd entail an error as to the choice of the aim itself, if the aim to be pursued is 
thee result of a failure to correctly appraise the implications of the principles. Not 
onlyy may the Community legislature fail to take account of the principles, it may 
alsoo fail to properly understand their meaning or how they are to be translated 
intoo legal action.204 

Itt is interesting to have a closer look at why the Court limits its review in 
lightt of the environmental provisions. In the Safety Hi-Tech and Bettati cases, 
thee Court indicates that it must limit its review because of the need to 'strike a 
balancebalance between certain of the objectives and principles' as well as 'the complexity of 

2<""  Safety Hi-Tech case, para. 37 and Bettati case, para. 35. 
2033 Doherty 1999, p. 383-384. 
2°4Dohertyy 1999, p. 382-383. 
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thethe implementation of those criteria'.* 0*  It has been argued that the Court might 
havee deliberately avoided referring to the institutions' 'discretionary power' and 
thatt the formula used seems to be 'closer to a margin of appreciation or toler-
ancee than a discretion' on behalf of the Community legislature.206 However, it 
mayy be unwise to focus too much on the exact wording of the Court's observa-
tions.. It is true that the Court has used slightly different formula in other areas 
butt the underlying idea of all of these formulations seems to be the same. In 
certainn matters, the institutions must, to a certain extent, use their own 'judge-
ment'' while applying certain Treaty provisions. Whether this 'judgement' is 
calledd 'discretion' or 'appreciation' is maybe less important, although it does 
seemm that the 'judgement' may vary along a continuum. 

Inn relation to the CAP, it is settled case law that the Community institu-
tionss enjoy a 'broad discretion' regarding the definition of the objectives to be 
pursuedd and the choice of the appropriate means of action.207 To motivate this 
broadd discretion, the Court held, for example, in relation to the scope of mone-
taryy compensatory amounts that'... since the evaluation of a complex economic 
situationsituation is involved, the Commission and the management committee enjoy, in this 
respect,respect, a wide measure of discretion' (the Racke case),*c8 and, in relation to the 
introductionn of a co-responsibility levy that 'in matters concerning the common 
agriculturalagricultural  policy, the Community legislator has a discretionary power which corre-
spondssponds to the political responsibilities imposed by Articles 40 and 45' (the Schr&der 
case).1099 The discretionary power reasoning has also been used in cases where 
certainn agricultural objectives conflict with each other.110 Another policy area 
inn relation to which the Court has accepted broad discretionary powers for the 
institutionn in question is the common transport policy (CTP). In Case 13/83, it 
heldd that, within the limits set by certain Treaty requirements, the Council has 
thee discretion to determine the aims of and means for implementing such a 
policy.1""  It seems that the discretion of the Council in this context is somewhat 
broaderr than that in the context of the CAP and the environmental policy. This 
wouldd appear logical in view of the fact that the Treaty title on the CTP does not 
listt the objectives of this policy area in great detail. 

1055 Safety Hi-Tech case, para. 37 and Bettati case, para. 35. 
lo6Dohertyy 1999, p. 382. 
1 077 Joined cases 197-200,243,245 and 247/80 Ludwigshafener  Walzmühle v Council and Commission 

(1981]]  ECR 3211, para. 37. 
108Casee 136/77 Racke v Hauptzollamt Mainz [1978] ECR 1245, para. 5. 
109Casee 265/87 Schrader  v Hauptzollamt Gronau [1989] ECR 2237, para. 22. See also Joined cases C-267/ 

888 to C-285/88 Wuidar t and Others (1990] ECR I-435, para. 14: 'the Community legislature has a broad 

discretiondiscretion which corresponds to the political responsibilities...'. 
1100 Case C-311/90 Josef Hierl v Hauptzollamt Regensburg [1992] ECR l-2o6i, para. 13. 
111111 Case 13/83, Parliament v Council (1985] ECR 1513. 
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Thus,, the environmental policy area and its objectives and principles are 
hardlyy the only ones in relation to which the Court accepts 'discretionary 
powers'' for the institutions and therefore limits its judicial review. This should 
bee kept in mind when it is doubted whether review in the light of the environ-
mentall  provisions is really a realistic possibility,1" or when it is argued that a 
measuree will only be annulled (or declared invalid) in very exceptional cases in 
lightt of these provisions.1'3 It seems indeed unlikely that the Court wil l often 
orr readily decide that the environmental objectives and/or principles have been 
breached.11'»» However, the case law of the EC) shows that this is not a situation 
thatt is unique to these environmental provisions, on the contrary in fact. As for 
thee procedural rule in Article 174, 3 EC, it seems relatively easy for the Court to 
examinee whether the required assessments have taken place. 

IntensityIntensity of judicial review: link with legal theory 
Itt may be concluded from the above that the Community institutions have 

aa wide but not an absolute discretion when applying the Article 174 EC provi-
sions.. The reasoning of the Court seems to be that because the 'appreciation' or 
'discretion'' of the Community institutions is broad in this sphere, the discre-
tionn of the Court in the context of judicial review should be limited. The Court's 
justificationn for its limited or marginal review clearly reminds me of certain of 
thee views of Dworkin, which I discussed above. The provisions in Article 174 
ECC (except maybe for the procedural rule in the third paragraph) are too vague 
andd too difficult for the Community institutions to apply in a mechanical way. 
Rather,, their application demands the use of judgement or, as AG Léger puts it: 
observancee of the provisions in Article 174 EC presupposes the assessment of 
complexx and generally conflicting situations by the Community legislature, 'a 
processprocess which consists in weighing the respective merits and drawbacks of any given 
action'*action'*1$1$ With this broad discretion for the institutions to apply them comes a 
weakk discretion for the Court to review this application. However, this does not 
standd in the way of the conclusion that it concerns 'legal principles', ass Dwor-
kinn understood the concept. Indeed, sufficient so-called 'institutional support' 
seemss to exist in order to 'support' this conclusion. 

WhatWhat about the integration principle? 
Whereas,, in the Safety Hi-Tech and Bettati cases, the AG explicitly refers to 

thee integration principle, accepting it as one of the environmental principles 

1122 Doherty 1999, p. 383-384. 
2133 See e.g. Jans 2000a, p. 21. 
2144 The issue of the intensity of judicial review also seems to play before the national courts in relation to 

nationallyy codified environmental objectives and principles. See Verschuuren 1995, p. 118-119. 
2155 Opinion Advocate General Léger, Case C-248/95 Safety Hi-Tech v S. & T.. Sri and Case C-341/95 Bettati v 

Safetyy Hi-Tech [1998] ECRI-4304. 
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thatt can be used for legal review, the Court falls short of doing so. Does that 
meann that the Court excludes the principle from being used as a criterion of 
validity?? This seems highly unlikely. The case before it simply did not require a 
referencee to the integration principle. The Court's attitude towards the explicitly-
mentionedd principles, most notably the high level of protection principle, imply 
that,, in the 'right' circumstances the integration principle would be of similar 
(legal)) relevance. 

Theree is another issue that I should mention here, however. An interesting 
questionn is whether, through the application of the integration principle, the 
objectives,, principles and criteria of Article 174 EC may also be used in a wider 
context,, more in particular, to review the validity of Community acts based 
onn another legal basis than Article 175 EC, or in other words, acts taken in the 
contextt of other Community policy areas than the environmental policy area. 
Inn what follows, I wil l discuss that the Court has in fact recognised such a wide 
scopee for these environmental provisions when being used as an aid for the 
interpretationn of Community law. If, in the Mondiet case, the Court had expli-
citlyy used the precautionary principle to review the validity of Regulation 345/92 
(amendingg Regulation 3094/86 laying down certain technical measures for the 
conservationn of fishery resources), the judgement would have been an example 
off  the wider application of that environmental principle, since this regulation 
wass adopted on the basis of Article 43 EC, now Article 37 EC. In the National 
Farmers'Farmers' Union case, the Court does in fact refer to the integration principle to 
bee able to review an EC export ban adopted in the context of the CAP in the light 
off  the high level of protection and the prevention principle. From this such a 
widee application of the environmental provisions may indeed be accepted. Some 
mightt counter-argue in this respect that, especially when it concerns a situation 
wheree different Community objectives have to be balanced against each other 
thee Community institutions have such wide discretionary powers that actual or 
truee judicial review is unthinkable. However, in my opinion, it is not inconceiv-
ablee that review can and wil l lead to the annulment of a legislative act or acts 
inn certain (clear cut) cases. Before turning to the legal role or relevance of the 
environmentall  objectives, principles and criteria and the integration principle as 
instrumentss for the interpretation of Community law, yet another (alleged) legal 
effectt of the integration principle wil l be examined. 

4.3.2.22 The role of the integration principle in the legal basis 
discussion n 

LegalLegal basis discussion 
Somee of the above-summarised case law suggests that the inte-

grationn principle plays an 'important' role in the discussion of the proper legal 
basiss of'environmental measures'. Two situations may be distinguished in this 
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regard.. First, the principle is used as an additional argument in favour of a 'non-
environmental'' legal basis (i.e. another basis than Article 175 EC) in case of one 
possiblee proper legal basis (a single legal basis). Second, it is used as one of the 
mainmain arguments in favour of a non-environmental legal basis, however, when 
theree is a double (incompatible) legal basis. It should be recalled first that it is 
settledd case law that the choice of a legal basis for a measure must be based on 
objectivee factors that are amenable to judicial review. Those factors include, in 
particular,, the aim and content of the measure."6 The Court in particular exam-
iness whether a measure relates primarily to a specific policy, while having only 
incidentall  effects on other policies, or whether the effects are equally important 
forr more than one policy.*17 In the first situation, i.e. when the measure has one 
primaryy objective, it is sufficient to base the measure on a single legal basis.1'8 

Inn the second situation, i.e. when the measure has two primary objectives, the 
institutionn must use a double legal basis.319 In case the procedures laid down 
forr each legal basis are incompatible with each other, no such dual basis can be 
used,, however.320 One of the two possible legal grounds will have to be chosen. 
Thiss 'technique' developed by the Court to establish the proper legal basis of a 
measuree is called the 'centre of gravity' theory."1 

Ass for the role of the integration principle in this debate, the following 
shouldd be observed. In the first situation, the principle does not really determine 
thee legal basis. It only provides for an extra argument or better yet, an explana-
tionn for the fact that the act in question has environmental protection as an 
additionall  or side objective. Presumably, pursuing the environmental objectives 
(basedd on the environmental principles and taking account of the environmental 
criteria)) while developing and implementing other policy areas and activities 
wil ll  lead to the adoption of Community acts that have a non-environmental 
aimm as their main objective but, at the same time, an environmental objective 
orr objectives as an additional aim(s). In the Chernobyl I case, for example, the 
Courtt concludes that 'according to its objective and its content, as they appear from 

Seee for example: Case C-22/96 Parliament v Council (1998] ECRI-3231, para. 23. 
2177 Joined Cases C-164/97 and C-165/97 Parliament v Commission [1999] ECR I-1139, para. 12-14. These 

paragraphss in fact give a good overview of the case law on the legal basis issue. 

Casee C-70/88 Parliament v Council {Chernobyl /lease) [1991] ECR I-4529, paras 9 and 17; Case C-155/91 

Commissionn v Council [1993] ECR I-939, para. 7 and 19; Case C-271/94 Parliament v Council [1996] 

ECRECR 1-1689, Para- 32-
219219 Case 165/87 Commission v Council [1988] ECR 5545, paras 11-13. 

"°"°  Case C-300/89 Commission v Council (Titanium Dioxide case) [1991] ECR I-2867, paras. 16, 21 and 25. 

" '' The Court has in fact used the term 'centre of gravity' of a decision itself. See Case C-42/97 Parlia-

mentt v Council [1999I ECR 1-869, Para- 43- Another interesting judgment in this context is that in the 

TobaccoTobacco case but I will not discuss this case law. Case C-376/98 Germany v Parliament and Council 

{Tobacco{Tobacco case) [2000] ECR I-8419. See also, more recently: Case C-491/01 The Queen & Secretary of 

Statee for Health ex parte British American Tobacco and Others, 10 December 2002, not yet reported. 
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thethe very terms of the regulation, the regulation is intended to regulate trade between 
thethe Community and non-member countries; accordingly it comes within the common 
commercialcommercial policy within the meaning of Article 11} of the EEC Treaty'."2 After 
havingg established the proper legal basis of the act in this way, it simply refers 
too the integration principle, a littl e further in its judgement, as a Treaty provi-
sionn 'confirming' (and not determining) this interpretation. The Court seems 
too indicate that this principle does not mean that a measure must automatically 
bee part of the Community's environmental policy whenever or the minute it 
takess account of the environmental protection requirements, on the contrary in 
fact.. Articles i3or and 130s EC leave the powers of the Community under other 
Treatyy provisions intact. In other words, it seems that, in this judgement, the 
Courtt draws a conclusion on the legal basis of the measure in question by apply-
ingg its centre of gravity theory and subsequently adds that this conclusion does 
nott change because of the existence of the integration principle. The principle 
iss not capable of modifying or does not require a modification of the centre of 
gravityy theory. The same reasoning has been followed, for example, in relation to 
Articlee 151,4 EC, which contains a horizontal clause for the culture policy.213 

Iff  it is accepted that the obligation to integrate constitutes an obligation to 
pursuepursue environmental objectives (on the basis of the principles, etc.), this will , 
conceivably,, also lead to a proliferation of Community acts with a dual objective, 
ann environmental and a non-environmental objective, as well as of Community 
actss with environmental protection as their main objective. Unlike the situa-
tionn where the main objective is non-environmental and the additional one is 
environmental,, measures that have two main objectives, a non-environmental 
andd an environmental, wil l require a double legal basis. This is simply the result 
off  applying the Court's test whereby it examines the objective and content of 
aa measure to determine the proper basis. As indicated, it wil l be necessary to 
makee a choice between the legal grounds where the procedures set out for each 
legall  basis are incompatible. The Court uses the integration principle as one of 
thee arguments in favour of the non-environmental legal basis. In the Titanium 
DioxideDioxide case, for example, reliance on the double legal basis of Article 10 oa EC 
(noww Article 95 EC) and 130s EC (now Article 175 EC) was impossible and the 
Courtt used the integration principle, amongst other arguments, to conclude that 
thee contested act should have been based on Article 95 EC. On the basis of the 
principle,, it argues that a measure does not have to be based on the provisions 

zzlzzl Case C-62/88 Greece v Council (Chernobyl I case) [1990] ECRI-1527, para. 16. 

** '' Case C-42/97 Parliament v Council [1999] ECR I-869, para. 42: 'It is clear from that provision [Article 

128,44 EC] that not every description of the cultural aspects of Community action necessarily implies 

thatt recourse must be had to Article 128 as the legal basis, where culture does not constitute an essential 

andd indissociable component of the other component on which the action in question is based but is 

merelyy incidental or secondary to it'. 
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off  Article 175 EC merely by reason of the fact that it pursues, among others, 
environmentall  aims.224 

Authorss have disapproved of this criterion, however. It is asserted that the 
argumentt does not determine the use of either legal basis in any given case. As 
inn the situation of one main objective, it merely defeats the apparent argument 
thatt all environmental measures must necessarily be adopted under Article 175 
EC.2255 It is, by definition, impossible to find any real, valid arguments to support 
thee choice of one of the two legal grounds. The single legal basis wil l never suffi-
cientlyy cover the competence necessary for the adoption of the act in question.226 

Justt like the first situation, the integration principle provides for an explanation 
off  why measures with both a non-environmental and an environmental objec-
tivee exist but it does not give a conclusive criterion for determining the legal 
basiss of the measures in any given case. 

Inn sum, the role of the integration principle in determining the legal basis of 
environmentall  measures is limited. It is merely an explanation for the fact that 
suchh measures exist. The real (objective) test used by the Court is based on an 
examinationn of the (main) objective and content of the act in question. 

LimitsLimits role of attributed powers doctrine? 
Onn the basis of this case law some have distinguished yet another legal effect 

off  the integration principle. It has been argued that the principle broadens the 
scopee of the objectives of the other powers laid down in the Treaty and thus 
limit ss the role of the attributed powers doctrine in environmental policy.227 

Accordingg to this literature, without the integration principle it is debatable to 
whatt extent environmental objectives could be taken into account by the Coun-
cil,, for example, in relation to the approximation of laws for the attainment of 
thee internal market.228 Proof of this is found in the fact that, prior to the SEA, 
mostt Community environmental measures were based on a combination of 
Articless 100 and 235 EC (now, respectively, Article 94 and 308 EC). Because the 
requirementss of a properly functioning common market were not always synon-
ymouss with the environmental protection requirements, it was necessary to 
invokee Article 308 EC. The integration principle is said to make 'such artificial 
devices'' unnecessary. It allows for environmental objectives to be taken into 
accountt in other policy areas without the attribution principle interfering. 

Itt is true that, prior to the insertion of an environment title in the EC Treaty, 
measuress with environmentally protective effects were often taken on the basis 

2244 Case C-300/89 Commission v Council [1991] ECRI-2867, para. 22. 
2255 Robinson 1992, p. 114. 

Vann Ooik 1999, p. 241. 
1277 Jans 2000a, p. 20. 

""  See in the same sense in relation to integrating environmental concerns into the air transport policy: 

Winterr 1996, p. 140. See also Rehbinder 1993, p. 64-65 (in relation to an energy/C02 tax). 
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off  Article 308 EC or another (non-environmental) legal basis in conjunction 
withh Article 308 EC. However, this was not always the case. Sometimes such 
measuress were adopted without invoking Article 308 EC as an (additional) legal 
basis.. Regulation 797/85 on improving the efficiency of agricultural structures 
forr example, was solely based on Articles 42 and 43 EC (now Articles 36 and 
377 EC), even though it was also specifically designed to have positive environ-
mentall  effects."9 Directives 80/51 and 83/206 (noise levels subsonic aircrafts) 
aree examples of such measures in the transport field.*'0 Moreover, it should be 
recalledrecalled that, in 1985, the Court explicitly held that environmental protection 
wass 'one of the Community's essential objectives'.*'1 That it was possible, prior 
too the SEA, to take environmental measures solely on the basis of powers in 
anotherr policy area was also confirmed by an observation AG Darmon made in 
hiss Opinion to the Chernobyl I case. He remarked that, 

'the'the introduction into the Treaty of a new sphere of Community competence,... 
couldcould not have had the effect of transferring to that new field of action measures 
previouslypreviously coming within areas of Community competence, such as those based on 
ArticlesArticles 4}, 100 or u},...The position would be different only if the Member States 
hadhad expressly decided, by amending the Treaties, to restrict the Community's areas of 
competence,competence, and they did not do so by means of the Single Act'.132 

Thiss corresponds with the Court's test for determining the legal basis of a 
Communityy act. As long as the environmental aim is merely an additional 
objectivee and not the main one, the other, non-environmental, legal basis wil l 
bee sufficient. It is true, however, that it was necessary to invoke Article 308 EC 
wheneverr the environmental aim was the only or one of the main objectives of a 
measure.. It was, in other words, only to a certain extent possible to include envi-
ronmentall  objectives in legislation solely based on a non-environmental legal 
basis.. Use of Article 308 EC was sometimes necessary for the simple reason that 
thee Treaty did not provide for a legal basis for environmental measures. 

Sincee the introduction in the EC Treaty of an environmental title by the SEA 
thee attributed powers' discussion no longer plays a role in relation to environ-
mentall  measures. However, in my view, this is nott because of the insertion of 
thee integration principle, but, first and foremost, because of the inclusion of 

** 2929 OJ1985 L93/1. The 1985 regulation provided for  investment aid too protect and improve the environment 

ass well as explicitly allowed for  national aid in so-called 'environmentally sensitive areas' (see also later, 

inn the chapter  on the CAP and the environment: Chapter  V, Section 3.3.6). 

*»°° OJ 1980 L18/26 and OJ 1983 L117/15. 
1311 Case 240/83 Procureur  de la République v Association de defense des brüleur s d'huiles usagées 

(ADBHl/case)) [1985] ECR 531, para. 13. 

*' aa Opinion AG Damon in Case C-62/88 Greece v Council {Chernobyl I case) [1990] ECR I-1527, para. 26. 

173 3 



INTEGRATIO NN OF ENVIRONMENTA L PROTECTION INTO OTHER EC POLICIE S 

Articlee 175 EC, the article that provides for specific Community competence in 
relationn to pursuing environmental protection aims. Insertion of this specific 
legall  basis for environmental measures without an integration principle is 
sufficientt to dismiss the attributed powers' doctrine if the Community wants 
too pursue environmental objectives concurrently and at the same level with 
otherr Community objectives. If both types of objectives are equally important, 
thee measure will simply have to be based on two legal grounds, Article 175 EC 
andd the relevant, non-environmental legal basis. If not, then the legal basis of 
thee primary objective will have to be used. It is nott the integration principle 
thatt has broadened the objectives of the other Community's powers laid down 
inn the Treaty but rather Article 175 EC that has broadened the Community's 
powerss 'tout court'. The integration principle is a different kind of norm. It is 
nott designed to confer powers to the Community legislature. It does not allow 
thee Community to take measures that combine environmental and non-environ-
mentall  objectives. That is the function of Article 175 EC. Rather, the integration 
principlee requires the Community to take such measures. The legal relevance 
off  the integration principle lies in making it an obligation for the Community 
institutionss to pursue environmental objectives, on the basis of the principles 
andd (also) taking into account certain criteria (see conclusions previous chapter, 
Chapterr II, Section 9). Whereas without the integration principle, the Commu-
nityy legislature would have the choice whether or not (and to what extent) to take 
environmentall  measures specifically focused on the (environmental) problems 
createdd by another Community policy area, the inclusion of the principle has 
broughtt an obligation for the Community to do so. 

Itt is thus possible to distinguish three types of'environmental measures' 
now.. First, there are measures which mainly pursue environmental objectives 
andd will thus be based on Article 175 EC. Second, there exist measures that 
aree primarily aimed at promoting non-environmental objectives but that have 
environmentallyy protective side effects or objectives. These are the measures to 
whichh AG Darmon referred in his Opinion to the Chernobyl I case as the ones 
thatt already came within Community competence prior to the SEA.2" They 
aree solely based on a non-environmental legal basis. Finally, a third category of 
measuress are those which concurrently (and at the same level) pursue both envi-
ronmentall  and non-environmental objectives. They wil l have a double legal basis 
off  Article 175 EC and a non-environmental legal basis, unless, of course, these 
legall  grounds are incompatible because of procedural requirements. In such a 
casecase a choice of basis is necessary, as I already indicated. 

Iff  it is correct, as has been asserted in literature, that the integration princi-
plee broadens the scope of the objectives of the other powers laid down in the EC 
Treaty,, the introduction of the principle should have led to relatively more envi-

Seee also Barents 1993, p. 16. 
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ronmentall  measures (i.e. measures pursuing environmental objectives) being 
basedd on a non-environmental legal basis (than if it had not been introduced). 
Thiss is probably only to a certain extent the case and not because the integra-
tionn principle makes the environmental legal basis more or less redundant but 
becausee of the way the Court uses the principle to determine the (ultimate) legal 
basiss of Community acts with more than one main objective, one of which is 
environmental.. Even though such an act should be based on two grounds, the 
Courtt uses the integration principle to choose the other, non-environmental, 
legall  basis as the ultimate basis for the act. The integration principle 'neutral-
ises'' the environmental basis. By definition, however, the non-environmental 
basiss is insufficient to cover the competence needed to adopt the act in question. 

Beforee turning to a discussion of the indirect legal consequences of Articles 
66 and 174 EC, I want to make some additional remarks in relation to review of 
thee validity of Community acts in the light of these Treaty articles, with special 
attentionn for the standing issue. 

4.3.2.33 Limits to bringing an action on the basis of the environ-
mentall  provisions 

Intro Intro 
Itt is interesting to briefly discuss the limits that exist in relation 

too bringing an action on the basis of the environmental objectives, principles 
andd criteria. This allows me to assess the true possibilities of using these provi-
sionss in the context of the EC legal order. In this respect, it may be recalled that 
thee legality of a (reviewable) Community act may be contested in all of the fol-
lowingg proceedings: 

•• an action for annulment ex Article 230 EC (formerly Article 173 EC); 
•• an action for failure to act ex Article 232 EC (formerly Article 175 EC); 
•• the plea of illegality ex Article 241 EC (formerly Article 184 EC); 
•• preliminary rulings ex Article 234 EC (formerly Article 177 EC). 

ArticleArticle 230 EC actions and the issue of standing 
Thee principal mechanism for challenging the legality of Community action 

iss set out in Article 230 EC. It may be recalled that in the first place this Treaty 
articlee allows the Member States, the Council and the Commission to bring an 
action,, even against a decision that is addressed to someone else. The European 
Parliamentt on the other hand, will only be able to contest an act or decision on 
thee ground that it runs counter to its 'prerogatives'. Since this concerns issues 
suchh as participation in the drafting of legislative measures, it is difficult to see 
howw breach of the integration principle will amount to a violation of the Parlia
ment'ss prerogatives.214 

Seee in the same sense: Sevenster 1992, p. 106. 
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However,, Article 230 EC also gives certain categories of (natural or legal) 
personss standing to contest the legality of Community action. The first category 
iss more or less straightforward: a person may institute proceedings against a 
decisionn addressed to him or her. It would thus seem possible for a person to 
whomm a competition or state aid decision is directed to fight this decision for 
failuree to adhere to the integration principle for example. A second, far more 
controversial,, category of possible applicants concerns those persons who want 
too challenge a regulation or decision addressed to someone else. They may do 
soo on condition that the regulation or decision is of'direct and individual concern' 
too them. I have already seen that the Court interprets this expression extremely 
restrictivee (see above analysis Stichting Greenpeace case, Section 4.2.6). First, 
itt seems practically impossible for individuals to bring a successful claim in rela-
tionn to a Community directive, e.g. in the transport area, which allegedly violates 
thee Articles 6 or 174 EC, unless the measure in question, although adopted in 
thee form of a directive, has the characteristics of a decision. 

Second,, even when the act in question is a regulation or decision, the test 
appliedd by the Court poses serious problems in relation to such acts affecting a 
relativelyy large group of people, as is typical when environmental interests are 
involved.. This was clearly the case in the Stichting Greenpeace case. In this case it 
couldd be argued that the Commission decision to further reimburse the Span-
ishh government was contrary to, what AG Cosmas called, 'the specific and clear 
obligation'obligation' for the Community institutions to integrate environmental protection 
requirements.. Still, the approach of the CFI to locus standi prevented it from 
annullingg the Commission decision. In appeal, this conclusion was confirmed 
byy the ECJ. Since neither the Member States, nor the Community institutions or 
thee companies involved in the projects have an interest in challenging Commis-
sionn decisions like the one in the Stichting Greenpeace case, it is clear that a 
legall  vacuum does exist in this respect. This is confirmed by AG Cosmas in his 
Opinionn to the case where he adds that national proceedings can never afford 
thee same far-reaching and comprehensive protection to the appellants as that 
whichh would have been secured if their action before the CFI had been success-
ful.. A judgement of a national court could never lead to the setting aside of the 
Commissionn decision to continue the financing.*35 

Becausee I am discussing the possibilities of reviewing Community acts in 
thee light of the integration principle and the environmental objectives, prin-
cipless and criteria and because I have concluded that the institutions have 
considerablee discretionary powers in relation to observing these provisions, it is 
alsoo interesting to repeat the argument here that the Court appears to be more 
reluctantt to afford standing where the challenged action is of a discretionary 
nature.2'6 6 

a""  Opinion of Advocate General Cosmas in Case C-321/95P [1998] ECR1-1653, Para- 74-
l j 66 Craig & de Bürca 1998, p. 483. 

176 6 



CHAPTERR II I  THE LEGAL CONSEQUENCES OF ARTICLE S 6 AND 174 EC 

Thiss leaves the issue of the reasons why an act can be declared invalid. Appli-
cantss are allowed to bring an action on grounds of: 

•• lack of competence, 
•• infringement of an essential procedural requirement, 
•• infringement of this Treaty or of any rule of law relating to its application, 

or r 
•• misuse of powers. 

Itt seems that breach of the provisions in Articles 6 and 174 EC would fall under 
thee third ground. Since the obligation to state the reasons for a decision, regula
tionn or directive, pursuant to Article 253 EC, may play a role in the context of the 
applicationn of the integration principle (see above, Chapter II, Section 8.4.2), it 
shouldd be observed here also that the absence of reasons or inadequate reasons 
willl be considered as an infringement of an essential procedural requirement, 
alsoo one of the grounds for action ex Article 230 EC. 

Butt even though the provisions in Article 6 and 174 EC may provide grounds 
forr challenging the validity of Community measures, it does not seem likely 
thatt a lot of challenging will be done by private parties, at least not on the basis 
off Article 230 EC. The Court's approach to locus standi is very damaging in 
thiss respect and in fact creates a legal vacuum. In addition, it may be recalled 
thatt an action should be brought within a certain period of time, i.e. within two 
monthss of the publication of the measure, or of its notification to the plaintiff, or 
inn the absence thereof, of the day on which the applicant had knowledge of the 
act.. This condition also makes the Article 230 EC action relatively unattractive, 
especiallyy in comparison with the Article 234 EC action (the preliminary ruling 
procedure),, further discussed below. In light of these observations it is thus 
veryy interesting to examine the other possible ways to challenge Community 
measuress for incompatibility with the environmental Treaty provisions. 

AnAn action for failure to act ex Article 232 EC 
Itt has been argued in literature that this type of action cannot be used in 

relationn to the integration principle.2'7 Considering the discretionary margin 
off the institutions when applying the provisions of Articles 6 and 174 EC, it 
mightt indeed be difficult to successfully bring an action for failure to act. It 
wouldd appear possible where the institutions have made no effort at all or very 
littlee effort to pursue the environmental objectives, based on the principles and 
takingg account of the criteria both in the context of an independent environ
mentall policy and outside, in the context of other policy areas. Furthermore, 
itt should be observed that the Court also applies the 'directly and individually 
concerned'' test of Article 230 EC to the failure to act-action. 

Kramerr  1988a, p. 289; Jahns-Böhm &  Breier  1992, p. 5;. 
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TheThe plea of illegality ex Article 241 EC 
Thiss Treaty article does not establish an independent right of action.*18 

Itt simply allows a party to invoke the inapplicability (plead the illegality) of a 
regulation,, before the ECJ, in proceedings against an implementing measure 
addressedd to them and for which the regulation forms the legal basis. To this, 
thee following should be added. Although national courts do not have the power 
too declare acts of Community institutions invalid,2'9 they are allowed to grant 
interimm relief if they have serious doubts about the validity of a certain EC 
measuree and have referred the issue to the ECJ for a ruling under Article 234 
EC.2*0 0 

ArticleArticle 234 EC rulings: indirectly challenging legality of Community action 
Theree does exist an alternative for Article 230 EC (and its difficult standing 

issue).. It is offered by the procedure set out in Article 234 EC. I concluded above 
thatt a judgement of a national court (itself) could never lead to the setting aside 
off  Commission decisions such as the one in the Stichting Greenpeace case. It 
will ,, however, be possible for the national judge to stay proceedings and refer 
questionss concerning the interpretation and validity of such a Community 
decisionn (or of the underlying legislation) to the ECJ for a preliminary ruling. 
Inn such a way, individuals may, indirectly, challenge the legality of Community 
measuress before a national court by asking such a preliminary reference. I see 
noo reason(s) why this would not be possible for decisions that are thought to be 
contraryy to the provisions in Articles 6 or 174 EC.241 

InIn  sum 
Itt is clear from the above overview that some serious limits exist to using the 

provisionss in Articles 6 and 174 EC in order to challenge certain legislation and 
individuall  decisions. 

4.3.33 The indirect legal consequences 

4.3.3.11 Introduction 

Itt is also apparent from the above-summarised case law that the 
Courtt has been using the principles as tools for the interpretation of both pri-

2388 See on this type of action for example: Kapteyn & Verloren van Themaat 1998, p- 489-490. 
2399 Case 314/85 Foto-Frost v Hauptzollamt Lübeck-Ost {Foto-Frost case) (1987] ECR 4199, paras. 11-20. 
1400 Joined Cases C-143/88 and C-92/89 Zuckerfabrik Siiderdithmarschen AG v Hauptzollamt Itzehoe 

[1991]]  ECR I-415, para. 24 and 33; Case C-334/95 Krüger v Hauptzollamt Hamburg-Jonas [1997] ECR 

I-4517,, paras. 43-47 and Case C-6/99 Association Greenpeace France and Others & Ministère de 

1'Agriculturee et de la Pêche and Others {Greenpeace France case) [2000] ECR I-1651, paras 54 and 55. 
2411 See in the same sense: Kramer 1988a, p. 289; Jahns-Böhm & Breier 1992, p. 55. 
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maryy and secondary Community law. This has affected the obligations of both 
thee institutions and the Member States. 

4.3.3.22 Interpretation of EC environmental law in light of Article 
1744 EC 

Al ll  legislation based on Article 175 EC ('environmental legis-
lation')) should be interpreted in the light of the provisions of Article 174 EC, 
regardlesss of whether it explicitly refers to one or some of the objectives, princi-
pless and criteria or not. After all, legislation based on Article 175 EC is designed 
too give effect to Article 174 EC. The case law of the Court confirms this. In the 
LirussiLirussi cases for example, the Court first points out that Directive 75/442, which 
inn casu needs interpreting, is based on Article 175 EC. It continues by observ-
ingg that certain of its provisions are aimed at and should thus be interpreted 
inn the light of the prevention and the precautionary principle. The result is the 
acknowledgementt of an obligation for Member States to apply Article 4 of the 
directivee also to the temporary storage of waste. In other words, the obligations 
off  the Member States are interpreted very broadly. And all of this happens in the 
lightt environmental principles which are not even explicitly incorporated in the 
secondaryy legislation in question. The same remarks can be made in relation to 
thee other waste law cases that were discussed above (see Section 4.2.3.4), most 
notablyy the ARCO Chemie case and the Fornasar case. 

InIn addition, it must be recalled that just like the EC}, national courts are 
underr the obligation to interpret Community environmental legislation in the 
lightt of Article 174 EC as well. The scope of the Habitat Directive,243 for example, 
wass interpreted widely byy an English Court, inter alia, in the light of the prin-
cipless in Article 174,2 EC.243 The case concerned the question of the territorial 
scopee of this environmental directive. The national judge needed to determine 
whetherr the protection offered by the directive extended to areas outside the UK 
territoriall  sea but within the UK continental shelf (UKCS) and its exclusive fish-
eryy zone (EFZ), and in respect of which the UK exercises sovereign rights. To 
interprett the directive, the Court first quoted Article 174, 2 EC and subsequently 
referredd to the aim of the directive, set out in Article 2. On the basis of a 'purpo-
sivee or teleological' interpretation it concluded that the scope of the directive is 
nott restricted to territorial waters only. 

2 422 Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora, OJ1992 L206/ 

7--
2 4}} High Court of Justice, Queen's Bench Division, The Queen v The Secretary of State for  Trade and Indus-

try ,, ex parte Greenpeace Limited , No. CO/1336/1999. For  a case note see: Jans 2000b, p. 385-390. 
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4.3.3.33 Interpretation of EC non-environmental law in light of 
Articl ee 174 EC 

II  have just observed that the purpose of legislation adopted 
underr Article 175 EC is to give effect to Article 174 EC. Therefore, this environ-
mentall  legislation must be interpreted in the light of the provisions of the latter. 
Itt does not matter whether the provisions in question are written into the Com-
munityy legislation or not. It could be argued though that the use of the Article 
1744 EC provisions as interpretation instruments goes much further than the 
interpretationn of environmental legislation. Some of the above-mentioned case 
laww seems to suggest that legislation adopted in the context of a Community 
non-environmentall  policy (based on a non-environmental legal basis) may also 
bee interpreted in the light of these environmental provisions. Since the Treaty 
specificallyy provides that they form the basis for action taken in the environmen-
tall  sphere, it is only through the application of the integration principle that this 
widerr use of the provisions can be explained. In the Greenpeace France case, for 
example,, the Court interprets an internal market directive in light of the precau-
tionaryy principle. 

However,, not only secondary (non-environmental) law is being interpreted in 
thee light of Article 174 EC. In the Wallonian waste case, for example, the Court 
usess 'the principle that environmental damage should as a matter of priority be 
remediedd at source' to declare a regional import ban on (non-dangerous) waste 
non-discriminatoryy and thus compatible with Article 28 of the EC Treaty. In this 
context,, I may also refer to the role of the precautionary principle in the applica-
tionn of Article 30 EC for example. 

4.3.3.44 Lacunae-filling interpretation2* * 

Itt is remarkable to see how the Court finds it less and less 
difficul tt to refer to the environmental objectives and principles when inter-
pretingg Community legislation, even though, it must be admitted that, at first 
sight,, some references seem rather arbitrary. Still, it is even more remarkable 
that,, on some occasions, the Court seems to go as far as filling  in lacunae by 
wayy of interpreting Community law in the light of the said provisions. In the 
LirussiLirussi cases, for example, the Court identifies an obligation for Member States 
too apply Article 4 of Directive of 75/44224S to the 'temporary storage' of waste 
evenn though earlier in the judgement the Court reaches the conclusion that this 
'activity''activity' does not really fall under the scope of the directive. All of this happens 
inn the name of the prevention and precaution principles. In this way, the impact 

244Thiss phrase has been taken from Kapteyn & Verloren van Themaat 1998, p. 162. 
2455 Directive 75/442/EEC on waste, OJ1975 L194/39. 
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off  these principles on the obligations of the Member States is in fact consider-
able.. Also interesting is the Court's use of the integration principle to conclude 
thatt the criteria for the award of public service contracts in the transport sector 
mayy relate to environmental protection. This seems to be a serious supplement 
too the relevant secondary legislation that does not mention environmental crite-
riaa at all. 

Thiss effect of the objectives and principles in Articles 6 and 174 EC can be 
placedd against the background of (general) observations in relation to the role 
off  'general principles' in the EC legal order. In relation to these principles it has 
beenn acknowledged that they can play a role in relation to filling  'the gaps in the 
Communityy legal order'.246 

4.44 Summary 

Thee view that the provisions in Articles 6 and 174 EC are 
merelyy of a political nature or importance is unattainable in light of the above-
summarisedd and -discussed case law. All provisions seem to have certain legal 
effects,, which I divided into direct and indirect consequences. First of all, it is 
clearr that they are being used to interpret both primary and secondary Commu-
nityy law. In this respect, 1 discovered that the Court uses the provisions not just 
ass an aid for the interpretation of environmental legislation but also for legisla-
tionn based on another article than 175 EC. Second, it appears also from the above 
analysiss that the provisions' can be used to challenge the validity of Community 
legislation,, again both in the environmental and the non-environmental field, 
forr its apparent non-compliance with them. The judicial review, however, seems 
too remain marginal because of the 'wide discretionary power' the Community 
institutionss possess in adhering to the provisions. Besides, it appears to be dif-
ficultficult  for individuals to challenge Community acts on the basis of the objectives 
andd principles because of the Court's strict approach towards standing. They 
may,, however, indirectly challenge Community measures in the light of these 
provisionss in the context of a preliminary reference ex Article 234 EC.247 

55 Conclusions 

Ann overview of relevant literature taught me that views diverge 
widelyy on the issue of the legal relevance of the Articles 6 and 174 EC. At one 
endd of the spectrum, there is the assertion that they are merely non-binding 

1466 Usher 1998, p. 2. 
1477 See, for example, Case C-248/95 Safety Hi-Tech v S. & T. Sri (Safety Hi-Tech case) [1998] ECRI-4301 and 

Casee C-341/95 Bettati v Safety Hi-Tech {Bettati case) [1998] ECR 1-4355. 
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politicall  guidelines. If this is the case, two different situations may still be 
distinguished.. Either, the clause has no legal value but it has some authority in 
thatt it is sometimes referred to without the one who refers to it having the obli-
gationn to do so, or the clause has neither legal relevance nor legal authority. At 
thee other end of the spectrum, I found the contention that it concerns binding 
norms,, violation of which renders the Community act invalid. The overview of 
relevantt literature showed me that a lot of the existing confusion emanates from 
thee fact that the provisions are referred to as 'principles' as opposed to 'rules'. 
Therefore,, I turned to some of the legal theorists who have commented on the 
statuss and role of the different kinds of standards in a legal order. On the basis 
off  an application of these relevant views in legal theory, it was concluded that the 
provisionss in Articles 6 and 174 EC could qualify as 'principles' that are part of 
thee EC legal order or, in other words, 'legal principles', except for the 'criteria' of 
Articlee 174, 3 EC. In my opinion, the latter rather contains a procedural rule. 

Indeed,, it is plausible to argue that the provisions in Articles 6 and 174 EC 
aree standards that do not apply in an all-or-nothing fashion but rather point to a 
certainn direction. The Community institutions have wide discretionary powers 
whenn applying these provisions. It seems that there are many different ways 
inn which the environmental objectives may be pursued in the context of the 
Community'ss environmental policy (while basing this action on the environ-
mentall  principles and taking into account the environmental criteria). And, 
theree are a lot of different possible acts the institutions may take in order for 
themm to pursue these objectives (principles and criteria) while defining and 
implementingg other Community policies. In other words, the provisions cannot 
bee applied in a mechanical way. Rather, their application requires the use of 
judgement.. In addition, it seems possible to attribute a so-called 'dimension 
ofof weight' to these provisions. They are provisions for which there is a serious 
potentiall  for conflict with other rules and principles. It is conceivable that one 
orr more principles in other Community policy areas wil l make the applica-
tionn of an environmental principle (through the application of the integration 
principle)) in a specific case (not in relation to the whole policy area) impossible, 
simplyy because this other principle or these other principles have more weight 
inn that particular case. Sometimes action in the context of another policy area 
wil ll  pursue the environmental objectives and be based on the environmental 
principless while taking account of the environmental criteria and sometimes it 
wil ll  not. It all depends on the extent to which conflicting policies and principles 
exist.. However, it would seem impossible to systematically disregard the envi-
ronmentall  principles and thus the application of the integration principle. 

Thesee characteristics of the provisions in Articles 6 and 174 EC, typical to 
standardss functioning as 'legal principles', also appear from relevant case law of 
thethe ECJ. It seems to concern standards that do not work as rules in the EC legal 
orderr but that nevertheless play a significant role in legal reasoning and adjudi-
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cation.. An analysis of case law clearly showed that the provisions can play a role 
bothh when Community acts are being reviewed as well as when they are being 
interpreted.. Again, in my opinion, this case law, together with the fact that the 
principless are codified in the EC Treaty, amounts to sufficient 'institutional 
support'' to attribute considerable 'weight' to the principles and, consequently, 
regardd them as 'legal principles'. However, it should be added that review in 
lightt of the provisions remains marginal, exactly because the addressees have 
widee discretionary powers in applying them. Accordingly, the enforceability of 
thee provisions, even if recognised by the ECJ (cf. Safety High-Tech/'Bettati cases), 
iss not entirely unproblematic. 

Inn light of the above, it seems that the literature that argued that it merely 
concernss guidelines of a political nature with no real legal relevance for the day 
too day dealings with Community law should be disregarded. In my opinion, 
thee view that the provisions have legal status but that measures wil l only be 
annulledd in exceptional cases in light of these provisions gives a better assess-
mentt of their legal value. 
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ii  Introductio n 

Inn the second part of this book, I discussed the content of 
Articlee 6 EC, or, in other words, what integration should be on the basis of 
thiss Treaty provision (integration in theory). It is also interesting to examine 
whetherr and, if so how, the clause has been worked out or applied in practice. In 
orderr to do so, I wil l analyse environmental integration (or the lack thereof) in 
threee different Community policy areas in this part of the book (Part III) . The 
policyy areas selected for these purposes are: the Common Agricultural Policy 
(CAP),, the Common Transport Policy (CTP) and the EC Energy Policy.1 This 
preliminaryy chapter sets out the research method for identifying the integra-
tionn (or the lack thereof) in these policy areas. In addition, it defines the scope 
off  the research. Finally, certain terms used in the course of the research wil l be 
explainedd and the design of the chapters wil l be given. 

22 Research aim and method 

TheThe most plausible interpretation 
Above,, in the chapter on the content of Article 6 EC, various 

possiblee interpretations of the integration clause, and, in particular, the phrase 
'mustt be integrated', were distinguished. On the basis of various factors (word-
ing,, context, aim of and EC J case law relating to the clause), it was concluded 
thatt the most plausible interpretation is the so-called 'strong' interpretation or 
'mustt be observed' interpretation. This interpretation entails that Community 
actionn taken in the context of non-environmental policy areas must contribute 
toto the pursuit of the environmental objectives, be based on the environmental 
principless and take account of the environmental criteria. It was also observed 
thatt application of this most plausible interpretation should result in taking 
thee environmentally friendly way of achieving the specific objectives of the 
otherr policy area in question (i.e. no conflict situation). For those objectives that 
cannott be pursued or attained adequately in an environmentally friendly way 
(i.e.. conflict situation), the integration principle requires the institutions to take 
thee least environmentally damaging way or even, in certain circumstances, to 
dropp the policy objective in question. The extent to which this must happen is 
determinedd by the requirement to find a balance between the various policy-
specificc objectives (in the Treaty titles), ultimately, so as to achieve all principal 
goalss of the Community (in Article 2 EC). 

11 For  the reasons why these particular  policy areas were selected see: the introductor y chapter  (Chapter  I, 

Sectionn 2). 
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IdentifyingIdentifying integration efforts and failures 
Moree concretely, for the CAP, CTP and EC Energy Policy, it would seem that 

thee integration principle requires that the objectives of these policy areas are 
pursuedd in such a way that the environmentally friendly and/or the least (or 
less)) environmentally damaging behaviour and practices (including systems, 
methods,, products) are stimulated or preferred over the most (or more) envi-
ronmentallyy damaging ones. The instances in which the action does so wil l be 
regardedd as examples of'integration efforts'. At the same time, the instances in 
whichh the various policy areas, Le. the policy-specific legislation, do exactly the 
opposite,, i.e. promote more or the most environmentally damaging ways to the 
detrimentt of the environmentally friendly or the less or least environmentally 
damagingg ones will be analysed as well. The latter will be regarded as 'integra-
tiontion failures'. Basically, the environmental impact of the legal measures relating 
too the agricultural, transport and energy sector wil l be examined.2 

InstrumentsInstruments used for integration 
Whilee identifying and discussing the integration efforts and failures, I wil l 

alsoo analyse the instruments that were used, are being used or wil l be used to 
encouragee the different types of behaviour and practices. It concerns, in particu-
lar:: instruments of direct regulation, economic (or market-based) instruments 
(includingg financial and fiscal instruments) and a final category of instruments 
consistingg of information exchange, training and research and development 
(R&D).. Some instruments have been classified under one of these categories 
evenn though they are really instruments sui generis. Thus, the category 'instru-
mentss of direct regulation' does not just consist of the traditional command & 
controll  (c&c) regulation but also contains the so-called instrument of'cross-
compliance'' and the 'declaration of generally binding' instrument. Also, it 
iss possible to regard labelling requirements as an economic or market-based 
instrument.. However, I wil l classify them under the category of instruments of 
directt regulation. Of course, other classifications of all of these instruments are 
possible. . 

NextNext stage: evaluate practice in light of theory 
Thee identification of specific integration efforts and failures wil l be the 

firstfirst stage of the analysis of integration in practice. It wil l be spread over three 

11 I am aware of the fact that this could be regarded, partly, as a law & economics approach to the issue 

att hand, instead of a purely legal one. For similar research in relation to the environmental effects of 

agriculturall  policy, Mekouar 1990, p. 1-67. This author observed that: 'relatively littl e attention has so 

farr been paid to the environmental impact of the legal measures for the economic promotion of agricul-

turall  production. To what extent can the financial or fiscal incentives that are directed towards increased 

agriculturall  production harm or enhance the environment?... The issue has not yet received sufficient 

attentionn within this precise context, at least not on the part of the jurists'. 
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chapters:: the first on the CAP and the environment, thee second on the CTP and 
thee environment and the third on the EC Energy Policy and the environment. 
Thee design of each one of these chapters is the same and wil l be set out below, 
inn Section 5 of this chapter). The second stage of the analysis of integration in 
practice,, the comparative analysis and overall evaluation, wil l occur in Part II I 
off  this book, entitled 'Conclusions'. This stage will include an evaluation of the 
identifiedd integration in light of what the principle in Article 6 EC requires. In 
otherr words, it wil l be examined whether integration in practice corresponds 
withh integration in theory. 

33 Scope of the research 

IdentifyingIdentifying the secondary law making up the various policy areas 
Thee integration clause appears to require that environmental 

protectionn requirements are integrated when legislation and decisions in the 
contextt of other, i.e. non-environmental, Community policy areas are adopted 
andd implemented. A first limitation of the scope of the research consists of 
thee fact that I wil l concentrate on the (possible) environmental component in 
legislationn making up the respective policy areas. In other words, I wil l focus on 
secondaryy law and not on the application of primary law in individual decisions 
off  the institutions. An important question is how secondary law making up the 
respectivee policy areas can be identified or defined? The most obvious or appar-
entt criterion for this purpose is the legal basis of the legislation. Most Commu-
nityy policy areas and activities have a title devoted to them in the EC Treaty. This 
titlee includes a provision on the decision-making process that should be followed 
too adopt legislation relating to that specific policy field. This is called the 'legal 
basis'' for the measures in the field. However, this is a somewhat problematic 
orr unreliable criterion for multiple reasons. First, the rules on how to determine 
thee correct legal basis for a measure are constantly under debate.3 Second, not all 
ECC policy areas have a title in the EC Treaty and therefore, not all of them have 
aa specific legal basis. There is no specific legal basis, for example, for the EC 

33 For  example, for  the latest case law on the legal basis for  public health measures, see: Case C-376/98 

Germanyy v Parliament {Tobacco case) (2000) ECRI-8419 and Case C-491/01 The Queen &  Secretary 

off  State for  Health ex parte Britis h American Tobacco and Others, 10 December  2002, not yet reported. 

Thi ss case concerns a public health measure based on Article s 100a, 57,2 and 66 EC. See on the first 

case::  Barents 2000, p. 327-331. For  a discussion on the delimitation between Articl e 37 EC (basis for 

CAPP measures) and other  Treaty provisions see: Barents 1994, p. 64; Kr&me r 1995, p. 86-88; Ziegler 

1996,, p. 180-182 and Jans 2000a, p. 56-59. For  a discussion on the delimitation between Articl e 71-80 

ECC (basis for  CTP measures) and the environmental basis see: Kramer 1995, p. 88-89; ' a n s 2000a, p. 

59--
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Energyy Policy. The basis that is used to adopt measures in this field is usually 
Articlee 308 EC, although other Treaty provisions have been used as well. Thus, 
thee environmental legal basis might be used more quickly than for policy areas 
withh a specific legal basis. Third, sometimes a double legal basis is needed for an 
actt but this does not always appear clearly because if the decision-making pro-
ceduress are incompatible only one basis wil l be mentioned. Fourth, it is possible 
thatt an act is based on the wrong legal basis but that no one has questioned it. 

Inn view of the problematic nature of the legal basis criterion, I suggest the 
followingg identification method. Community policies and activities consist of 
legislationn and decisions that mainly pursue the objectives of that particular policy 
oror activity. Thus, by looking at the objectives of a certain piece of legislation or a 
decisionn it may be determined to which policy area or field of activity the action 
belongs.. Consequently, the overview of respectively agricultural, transport and 
energyy legislation below will contain all legislation that is primarily (exclusively 
orr non-exdusively) aimed at achieving respectively one or more of the agricul-
tural,, transport or energy objectives. Thus, it wil l include an analysis of Council 
decisionss relating to agricultural research, for example, even though these are 
nott based on the CAP legal basis (Article 37 EC). It wil ll  encompass a descrip-
tionn of some forestry measures as well (i.e. those which help attain certain CAP 
objectives). . 

Consequently,, these policy areas, which all relate to economic sectors, will 
bee defined broadly. In this respect, it should be added that our research wil l 
alsoo include an examination of measures based on Article 100a EC, now Article 
955 EC (cf. fuel quality standards, vehicle and aircraft emission standards). I 
considerr these measures to be part of the agricultural, transport or energy 
policy.. The same goes for the fiscal measures (cf C02/energy tax proposal based 
onn Article 93 EC) and legislative action under the TEN policy. This is the result 
off  defining the policy areas on the basis of their objectives. 

AlsoAlso a description of certain environmental legislation 
However,, it should be observed that the criterion of the predominant objec-

tivee of a piece of legislation is somewhat arbitrary as well. There are no set rules 
forr deciding whether environmental objectives wil l be achieved by a provision in 
anotherr piece of legislation that has a main non-environmental objective or in 
thee form of a whole legislative act. In other words, whether a particular environ-
mentall  measure is set out in one or more provision(s) of a regulation or directive 
(integration)) or whether it is the entire subject matter of a single piece of legisla-
tionn (environmental legislation) is a more or less arbitrary decision. Suppose, 
forr example, that the rules on investment aid for environmental purposes to 
agriculturall  holdings were taken out of the rural development regulation (a 
regulationn that has both environmental and agricultural objectives) and put in 
aa separate regulation, which contains no other provisions or subject matters. 
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Itt would then have been an environmental act. Another example are the rules 
onn the consumer information system in relation to car fuel economy. These 
aree laid down in a specific directive (see Chapter VII , Section 3.3). However, it 
iss imaginable that they would be incorporated in the legislation on fuel quality 
specificationss or on fuel duties. Then, I would have discussed them as examples 
off  environmental components in policy-specific legislation or in other words, 
exampless of integration. 

Itt should also be added that it is difficult sometimes to distinguish the vari-
ouss policy areas from each other because an act may have various objectives and 
itt may not always be clear which objective is predominant. Hence, policy areas 
overlap.. Increasingly, the various policy areas flow into each other. However, this 
iss exactly what the integration clause is all about. It clouds the borders between 
thee environmental policy and other, non-environmental, policies. 

Consequently,, the overview of legislation wil l include a brief description of 
'environmental'' legislation (i.e. legislation mainly aimed at attaining environ-
mentall  objectives) that is specifically relevant to, respectively, the agricultural, 
transportt and energy sectors as well. These are the so-called 'borderline cases'. 
Suchh a brief description or enumeration will allow me to get a good overview of 
alll  of the issues at hand and all of the action that has been taken in connection 
withh agriculture, transport and energy on the one hand, and environmental 
protection,, on the other hand. It is important to have such an overview because 
legislativee measures do not stand on their on. The ultimate result is determined 
byy the sum of efforts. Legislation may interact in a positive or negative way. A 
goodd example of this is the way in which the Nitrates directive is linked to the 
agri-environmentt legislation, a link that, unfortunately, has not functioned very 
well,, as wil l become apparent from the analysis below. 

Genera ll  environmenta l leg-
islatio n n 

Sector/Policy-specifi cc  envi -
ronmenta ll  legislatio n 

Othe rr  Sector/Policy-specifi c 
legislatio nn wit h a (weak or 
strong )) environmenta l com -
ponen t t 

INTEGRATION N 

Past,Past, present and future legislation 
Thee overview below wil l concern measures that have been taken in the past, 

measuress that have been adopted recently (and are thus in force) and those that 
havee been proposed and wil l probably be applied in the near future. 
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FurtherFurther  definition of scope policy areas 
Thee question as to which agricultural products, transport modes and energy 

sourcess exactly fall under the respective policy areas, wil l be dealt with in each 
separatee chapter in the (short) section on the primary law. The same goes for the 
variouss policy-specific objectives. 

44 Terminology 

SectoralSectoral legislation 
II  wil l call the legislation that is primarily aimed at ensuring the 

agricultural,, transport and energy objectives 'policy-specific' or 'sectoral' legisla-
tion. . 

ExternalitiesExternalities or external costs 
Thee terms 'externalities' or 'external costs' wil l be used as well in the follow-

ingg three chapters. They can be defined as welfare changes that are caused by 
economicc activities without being reflected in market prices. For example, for 
thee transport sector relevant external costs have been defined as 'negative exter-
nalitiess which occur when transport consumers/producers impose higher costs 
onn society than they bear themselves'.4 The divergence between social costs (the 
costss imposed on society) and private costs (the costs faced by those undertaking 
activities)) is the result of market failure.5 

55 Design of the 'sectoral'  chapters 

Thee design of each one of the three chapters wil l be the same. 
Too be able to examine the extent to which the environmentally friendly and 
thee least or less environmentally damaging practices have been promoted over 
thee most or more environmentally damaging practices it is necessary, in the 
firstfirst place, to identify these various categories of practices. In other words, it is 
importantt to identify the environmental effects of the activity or activities that 
thee policy area in question wants to regulate. What are the effects of farming on 
thee environment? Are some farming methods more environmentally damaging 
thann others? Which transport modes are less environmentally damaging? What 
iss the environmental impact of the various energy sources? Thus, each of the 
'sectoral'' chapters wil l begin with an overview of these specific environmental 

44 Weinreich ct.al. 1998, p. 2 - see external costs that are included in this paper are: air pollution, climate 

change,, traffic noise and accidents. 
55 Stewart 2002, p. 7. 
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effects.. Note that this first overview concerns the negative effects of the activities 
themselvess and not of the policy. First, I wil l indicate which products, systems, 
methods,, etc. have more negative effects than others do. Later, I wil l examine 
whetherr and, if so to which extent, Community policy has stimulated these 
products,, systems and methods. 

InIn the second place, it is important to know what the background, content and 
scopee (which agricultural products, transport modes and energy sources are 
covered)) is of the original objectives of each one of the policy areas, as laid down 
inn the EC Treaty as well as which instruments are available to realise them. In 
otherr words, I wil l give a brief summary of the primary law relating to each one 
off  the policy areas. After all, the policy-specific objectives wil l be used to identify 
alll  the legislation that forms the respective policy area. 

Thee chapters will  continue with an overview of the secondary law making up 
thee various policy areas. The description of this secondary law is quite compre-
hensive.. The reason for this lies in the fact that I want to avoid being too selec-
tivee right from the beginning. This could prevent us from fully evaluating the 
integrationn (or lack thereof) in the policy areas later on. While describing the 
contentt of the various pieces of policy-specific legislation, some attention wil l 
alreadyy be given to the explicit environmental component in this legislation, if 
presentt of course. The overview of policy-specific secondary law is followed by 
aa brief description of'environmental legislation' that is specific to the sector in 
question. . 

Thee next parts of the chapters will  focus entirely on an analysis of the environ-
mentall  effects of the previously described policy-specific secondary law. The 
legislativee measures wil l be divided into two categories: i) those which have 
negativee effects on the environment because they encourage the most envi-
ronmentallyy damaging practices in order to achieve the policy-specific objec-
tivess in question, and 2) those which have positive effects on the environment 
becausee they promote environmentally sound (environmentally friendly and 
lesss environmentally damaging) practices in order to achieve those same objec-
tives.. In such a way, I hope to attain an overview of both integration efforts and 
integrationn failures. At the same time, however, I wil l analyse the instruments 
thatt have or are being used to encourage these different types of practices. As 
wass already indicated above, various categories of instruments are distinguished 
inn this regard. It concerns: a category of instruments of direct regulation, a 
categoryy of economic (or market-based) instruments (including financial and 
fiscalfiscal instruments) and a final category of instruments consisting of informa-
tionn exchange, training and/or R&D. Certain sui generis instruments have been 
classifiedd under one of these types of instruments despite the fact that they are 
somewhatt different. It concerns, for example, the cross-compliance instrument. 
Otherr classifications than the one presented in this study are possible of course. 
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Finally,Finally, each one of the 'sectoral' chapters wil l contain a part titled 
'Comments'' in which the integration efforts and the failures of that specific 
policyy area are put next to each other. In particular, it will be examined whether, 
andd if so, to which degree, the different types of legislation contradict or neutral-
isee each other. Or, in other words, to which extent the positive effects of the 
integrationn efforts are offset by the negative effects of the integration failures. I 
wil ll  even use empirical data of such agencies as the EEA to analyse whether the 
negativee effects on the environment of the various sectors have been reduced 
inn any way or not. These parts will also contain a summary of the instruments 
usedd to integrate. The ultimate aim is to get an idea of the net balance of the 
integration.. This part wil l contain some preliminary conclusions. It wil l also 
alreadyy include some suggestions for and effects of (possible) future action. 
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ii  Introductio n 

AimAim and design of the chapter 
Unlikee the Community's Environmental Policy, the Common 

Agriculturall  Policy or CAP was one of the original activities of the EC (at the 
time,, the EEC). It was and still is one of the most important EC activities. Over 
thee years, it has led to a huge amount of Community legislation. Consequently, 
itt is one of the most 'mature' policy fields of the EC. In what follows, I will 
examinee the extent to which this policy area has contributed, if at all, to the pur-
suitt of the environmental objectives, based on the environmental principles and 
takingg account of the environmental criteria, as required by Article 6 EC. I wil l 
doo so by analysing the secondary law that makes up this policy area. 

Inn order to situate this secondary law, the chapter will begin, however, with 
aa brief description of the development and content of primary CAP law (objec-
tives,, principles, scope, etc.). Then it wil l continue with a discussion of the main 
featuress of the secondary law in this field. This consists of the so-called market 
andd price measures, on the one hand, and the measures relating to structural 
adjustmentt and other structural measures, on the other hand. It wil l be followed 
byy a short description of some of the secondary legislation relating to the 
approximationn of laws (in particular, that relating to plant protection products) 
andd finally, a brief overview of the research programmes specifically relating to 
thee agricultural sector. This part will end with a short description of the most 
importantt pieces of'environmental' legislation that are specifically relevant to 
thee agricultural sector. Subsequently, the identified environmental component 
off  the legislation wil l be further analysed by dividing the legislation into two 
categoriess on the basis of its environmental effect. I wil l distinguish, in particu-
lar,, legislation that promotes the most environmentally damaging practices and 
legislationn that promotes environmentally friendly and less environmentally 
damagingg practices. At the same time, the instruments that have been used for 
thee integration wil l be discussed. 

ScopeScope of the chapter 
Becausee this chapter gives an overview of the legislation adopted under the 

CAPP since its creation in the 1960s, it is impossible to describe and analyse 
alll  of it. Legislation that would qualify as 'CAP legislation' but that will not be 
discussedd in this chapter, because it would simply lead me too far, is, for exam-
ple:: the legislation on the so-called LEADER programme, legislation on labels 
forr specific character and geographical denominations, phytosanitary legisla-
tion,, legislation on the marketing of seed and plant propagating material, and 
Communityy plant variety rights legislation. 
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22 Characteristics of the agricultura l sector 

2.11 Economic importance and specific features of the sector 

EconomicEconomic importance 
Whereass the proportion of GDP (gross domestic product) for 

thee agricultural sector was 8.8% in 1958, it was only 2.5% in 1993. The employ-
mentt percentage decreased from 22.7% to 5.5% in the same period (data for the 
originall  six Member States). In 2000, the sector represented 2.3% of EU GDP 
andd 5.3% of employment. This shows the relative decline in importance of the 
sector.'' However, agriculture still covers 51% of EU territory and, thus, remains 
thee main land user.1 

SpecificSpecific features 
Off  old, the agricultural sector has been characterised by a great degree of 

statee intervention. An explanation may be found in the specific features of this 
sector.. Because of the bondage to the soil and the dependence on the weather, 
supplyy is not always in line with demand, which means that periods of surpluses 
(would)) alternate with periods of shortages. This is exactly why, since the end of 
thee 19th century, governments have, to a greater or lesser extent, regulated the 
agriculturall  sector.3 

2.22 Effects on the environment 

2.2.11 Introduction 

Itt is nott difficult to see how agricultural activity has a funda-
mentall  impact on the environment in the EC. These wide-ranging effects of 
agriculturee can be categorised as follows:4 

•• effects on the physical quality of water, soil and air (pollution or overuse 
off water, air pollution, degradation of soil); 

•• effects on fauna, flora and their habitats, and 
•• effects on the (visual) landscape. 

Ass will appear from the next paragraphs, these effects may be both negative and 
positive. . 

rr Fennell 1997, p. 53 and EEA, Environmental signals 2000, p. 30. 
22 Commission Communication 'Directions towards sustainable agriculture', COM(i999)22, p. 17. 

'' Barents & Brinkhorst 2001, p. 424. 
44 This categorisation is based on that of Baldock & Beaufoy 1993, p. 27. 
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2.2.22 Negative effects of the agricultural sector 

Itt can not be denied that agricultural activities have many 
effectss on the state of the environment. After all, the very nature of agriculture 
iss to modify the original status of natural sites.5 It is undeniable also that these 
effectss are often negative. More in particular, agricultural activity may lead to 
overusee of water, poor water quality, loss of biodiversity, soil degradation and air 
pollution.6 6 

InIn certain parts of the EU, water is being abstracted by agriculture for irriga-
tionn for example. Excessive abstraction may lead to desertification and salinisa-
tionn by intrusion of seawater. Drainage and irrigation may also destroy natural 
habitats,, both in wetlands and steppe areas, which, in its turn, adversely affects 
floraa and fauna. Further, agriculture is a major source of nitrates and phos-
phatess in water, which may lead to eutrophication of fresh and coastal water and 
contaminationn of groundwater. Water pollution may also occur from the use of 
pesticidess if residues enter water supplies, surface and ground waters. This may 
affectt biodiversity. Moreover, agricultural activities may contribute to physical 
(erosion,, desertification, waterlogging and compaction), chemical (acidifica-
tion,, salinisation, contamination by pesticides and heavy metals) and biological 
(changess to micro-organisms and to the humus content of soil) degradation of 
thethe soil. In addition, certain practices are responsible for air pollution and contrib-
utee to the greenhouse effect. Animal production, for example, is an important 
sourcee of ammonia emissions, leading to soil and water acidification, and of 
emissionss of methane, which is a potent greenhouse gas. Nitrous oxide from 
fertiliserr also contributes to the greenhouse effect while methyl bromide, used 
inn horticulture, is an ozone depleting substance. Besides pollution of the envi-
ronment,, agricultural activity also leads to depletion of environmental resources. 

2.2.33 Positive effects of the agricultural sector 

Thee relationship between environment and agriculture is a 
speciall  one. On the one hand, certain farming practices have negative effects on 
thee environment. On the other hand, however, agriculture has helped shape and 
preservee the landscape in Europe, a landscape that is perceived now as being 
worthh protecting. In this respect, it may be recalled that the term 'environment' 
inn the context of the Environment Title in the EC Treaty includes both natural 
andd semi-natural or man-made 'environment' (see Chapter II , Section 7.2.2). 

Scheelee 1996, p. 3. 

Thee summary of negative environmental effects of the agricultural sector  is based on information in the 

followingg documents: Commission, CAP Working Notes 'Agricultur e and environment', 1997, para. 2.2 

(onn file with the author); Communication 'Directions towards sustainable agriculture' COM(i999)22, 

p.. 8-18; EEA, Environmental Signals 2000, p. 30-36 and EEA, Environmental Signals 2001. p-49-;6. 
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Overr centuries, agriculture has contributed to the creation of most of this man-
madee environment. Martin Scheele describes the process as follows: 

'The'The beneficial effects are produced because over hundreds of years agricultural 
productionproduction has created cultivated landscapes that correspond to today's perception of 
desireddesired landscapes and which provide a level ofhiodiversity that is often much richer 
thanthan that of the original status. Once cultivated landscapes have been established, 
continuationcontinuation of agricultural production is a central precondition for avoiding land 
erosionerosion and degradation of soils.' 

Thus,, certain, so-called 'low-input' or 'extensive', farming systems have or have 
hadd a positive effect on the landscape. These extensive farming systems, which 
havee been called 'high natural value' or HNV farming systems, support relatively 
richh and often diverse semi-natural habitats.7 More recently (in the last couple of 
decades)) new environmental benefits of agricultural activity have been discov-
ered.. For example, agriculture may contribute towards the reductions of CO2 
andd other polluting emissions through the development of renewable energy 
sourcess (see also Chapter VII , Section 2.2). This beneficial effect comes from 
thee production of non-food products, such as oilseeds and biogas. 

Ass for the stewardship of the landscape, it seems quite logical that anything 
thatt endangers the continuation of the so-called HNV farming systems will put 
thee habitat types dependent on them at risk. Indeed, certain developments can 
orr have already endangered the farming systems in question. On the one hand, 
theree are the negative effects of the introduction of'high-input' or 'intensive' 
farmingg practices or systems (i.e. practices/systems that intensify the use of 
inputs).. These may lead to, for example, reparcelling with removal of hedge-
rowss and stonewalls and clearing of woods, realignment of watercourses and 
abandonmentt of terraces.8 This may cause a reduction in biodiversity of the 
landscapee and of the natural habitats that traditional (read: extensive)9 agricul-
turee helped create. On the other hand, there is the dangerous development of 
thee cessation of farming all together. Certain farming systems may proof to be 
essentiall  to maintain soil quality and/or prevent soil erosion, e.g. managed graz-
ing,, the presence of hedges and trees, and traditional rotation patterns.10 Even 

77 Baldock & Beaufoy 1993, p. 33. They define 'natural' habitats as those unmodified by man and extremely 

scarcee in most parts of the EC, while 'semi-natural' habitats are those 'which owe their character to 

somee degree of human intervention but nevertheless are composed of native species and have structural 

featuress corresponding to those of natural habitats'. See for the definition of HNV farming systems: 

Baldockk & Beaufoy 1993, p. n. 
88 Commission, CAP Working Notes 'Agriculture and environment', 1997, para. 2.2.4 (on n l e w ' m m e 

author). . 
99 For the difference between the two terms: Baldock & Beaufoy 1993, p. 34. 
100 See Communication 'Directions towards sustainable agriculture', COM(i999)22, p. 13. 
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thee Commission has argued that maintaining farming with extensive crops and 
grasslands,, in particular in wetlands, steppic areas and mountains contributes 
too conserving endangered species of flora and fauna. By maintaining such biodi-
versity,, agriculture can ensure the survival of genetic resources." 

2.2.44 The n e t balance and interdependence 

Itt has been observed that the net balance between the positive 
andd negative environmental impact of farming differs between regions and 
dependss on a number of factors. These range from natural ones (soil, water 
availability,, climate) to farm management practices (intensification/extensifica-
tion,, agri-environment measures)." As for the latter, it seems that, generally, 
intensivee farming practices tend to have a greater negative impact on the envi-
ronmentt than extensive practices.13 It was observed already under the previous 
paragraphh that traditional (extensive) farming practices have contributed to the 
creationn of cultivated landscapes while intensive farming systems seem to be a 
threatt to these landscapes. More than intensive systems, extensive systems tend 
too be associated with conditions that are more favourable for many species of 
faunaa and flora.14 

Itt should be recalled that the above distinction between intensive and exten-
sivee farming systems and their effects on the environment is a generalisation. 
Theree is still a lack of comprehensive information concerning the environmen-
tall  effects of particular agricultural sectors and systems. In fact, on 5 April 2001 
somee studies were presented dealing with the relationship between agricultural 
practicess and the environment.1' It concerned, more in particular, studies on 
thee effects of olive oil production, arable crop production, dairy production, 
irrigationn and maize cultivation. As their background, reference is made to the 
integrationn requirement. It is indicated that one of the obstacles to achieving the 
requiredd integration is a lack of clear and comprehensive information concern-
ingg the environmental effects of particular agricultural sectors and systems, as 
welll  as an absence of research into 'practical policy options'. Similar studies had 
beenn carried out in 1998 in the wake of the Commission's Agenda 2000 propos-
als.. Below, I wil l examine whether the legislation ultimately adopted out of these 
proposalss does indeed incorporate environmental concerns. 

111 Commission, CAP Working Notes 'Agriculture and environment', 1997, para. 2.1 {on file with the 

author). . 
1111 EEA, Environmental Signals 2000, p. 31. 
133 This does not hold for emissions of methane however. See Communication 'Directions towards sustain-

ablee agriculture' C0M(i999)22, p. 13. 

'44 Baldock & Beaufoy 1993, p. 33. 

'ss Studies on the relationship between agricultural practices and the environment 2001, website DG Envi-

ronmentt (on file with the author). 
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Finally,, it should be emphasised here that agriculture and the environment 
aree interdependent. Even though agricultural activity pollutes the environ-
ment,, it stays dependent on it. The environment conditions agriculture because 
itt provides for the necessary natural resources and it affects the quantity and 
qualityquality of its products.'6 Consequently, environmental pollution, resulting partly 
fromm agricultural activity and partly from other human activities, has negative 
effectss for agriculture itself. In other words, agriculture is 'both the victim of 
pollutionn and the cause of multiple harm'.17 

2.2.55 Summary and next step 

Inn summary, it appears that agriculture has or can have damag-
ingg as well as beneficial effects on the environment, if one interprets the latter 
broadlyy so as to include semi-natural or man-made environment/landscape. 
Itt also seems that, generally, these negative and positive effects can be linked 
too certain types of farming systems or practices. As already indicated, in what 
follows,, I wil l examine which systems or practices have been encouraged and 
whichh have been discouraged in the context of the CAP. In other words, it wil l 
bee analysed whether and if so, how, CAP measures have led to an enhance-
mentt of the positive and/or negative consequences of agricultural activity for 
thee (natural and semi-natural) environment. In order to do so, it is necessary to 
brieflyy describe the content of the secondary legislation that makes up the CAP. 
Thee overview of this policy area wil l begin, however, with a summary of the 
Treatyy framework (or primary law) on which the various directives and regula-
tionss have been based. 

33 The Common Agricultura l Policy (CAP) 

3.11 Development of the EC Treaty Title on the CAP 

3.1.11 The need for a common agricultural policy 

Itt was obvious to the founding Member States of the Euro-
peann Economic Community that the move towards economic integration had to 
includee agriculture.'8 As was already indicated above (in Section 2.1), over the 
years,, all of these States had regulated their agricultural markets to a greater or 
lesserr extent. The application (after the so-called transitional period) of the free 

166 Commission, CAP Working Notes 'Agriculture and environment', 1997, para. 3 (on file with the author). 
177 Mekouar 1990, p. 3. 

Barentss 1994, p. 4. 
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movementt of goods provisions would have undermined these national market 
organisations,, which were chiefly based on price interventions coupled with 
importt and export regulation.19 This was just one of several practical arguments 
inn favour of including the agricultural sector in the common market and thus 
providingg for specific provisions on this sector in the EEC Treaty.*0 

Itt is against this background that the provisions in Article 32 EC must be 
regarded.. Article 32,1 (formerly Article 38,1) EC states that the common market 
shalll  extend to agriculture and trade in agricultural products. Article 32,4 EC 
furtherr provides that the establishment of a Common Agricultural Policy or 
CAPP must accompany the operation and development of this common market 
forr agricultural products. The common market for agricultural products and 
thiss CAP are thus indissolubly linked. However, such a common policy relating 
too the agricultural sector was not to be developed merely for the sake of estab-
lishingg and operating a common market in such products. The CAP had, and 
stilll  has, great importance for the whole integration process. After all, according 
too Article 3, d EC, the development of a common policy in the sphere of agricul-
turee (and fisheries) is one of the means to achieve the Community objectives in 
Articlee 2 EC." 

Ass to what this CAP had to look like exactly, the Treaty was (and remained) 
lesss helpful. It merely gives an indication of what its objectives should be (now 
Articlee 33 EC), which instruments can be used (now Articles 34-36 EC) and what 
thee available powers are (now Article 37 EC) in this context. In other words, the 
titlee on agriculture in the Treaty provides for a framework that had to be devel-
opedd further by the institutions. The reason for this vagueness can be found 
inn the simple fact that the founding Member States had only been able to agree 
thatt the agricultural markets had to be organised in a common manner but had 
failedd to decide on the exact manner in which this should happen.12 

Beforee discussing how the institutions have worked out the framework given 
byy the Treaty into secondary legislation, it is good to examine this framework 
(i.e.. the objectives, instruments and powers in relation to the CAP) a littl e bit 
closer.. Some observations should be made also about the scope of the policy. 
Finally,, a brief overview will be given of developments in the very first years 
off  the CAP, including the distinction between the two sub-policies of the CAP 
(markett and price policy versus structural policy). Because the legislation is 
commonn to both sub-policies, the rules on the financing of this policy field 
(includingg the connection with the EC regional policy), the applicable competi-
tionn and state aid regime and, last but not least, the legislation on producer and 
inter-branchh organisations wil l be dealt with in this section as well. 

199 See also Kapteyn &  Verloren van Themaat 1998, p. 1131 and Barents &  Brinkhors t 2001, p. 425. 
100 See for  other  practical arguments as well as for  more political ones: Snyder  1985, p. 6 and Barents 1994, 

p.. 4 and 5. 
211 See also Kapteyn &, Verloren van Themaat 1998, p. 1132 and Snyder  1985, p. 7. 

""  Barents 1994, p. 6. 
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3.1.22 The Treaty provisions on the CAP: primary agricultural 
law w 

TheThe objectives of the CAP 
Articlee 33 EC provides that the objectives of the CAP shall be: 

a)) to increase agricultural productivity (and this by way of promoting 
technicall  progress, ensuring the rational development of agricultural 
productionn and the optimum utilisation of the factors of production, in 
particularr labour); 

b)) to ensure a fair standard of living for farmers, in particular by increasing 
individuall  earnings; 

c)) to stabilise markets; 
d)) to assure availability of supplies; 
e)) to ensure reasonable consumer prices. 

Inn addition, Article 33, 2 EC contains three guidelines or criteria that should be 
takenn into account when working out the CAP. In particular, account should be 
takenn of: 

a)) the particular nature of agricultural activity resulting from the social 
structuree of agriculture and from disparities between regions; 

b)) the need to make gradual adjustments; 
c)) the fact that the agricultural sector is closely linked to other economic 

sectors. . 

Thee objectives of the CAP can be divided into objectives dealing with (long-
term)) 'structural policy' (Article 33,1 (a) and (b) EC) and objectives concern-
ingg (short-term) 'market and price policy' (Article 33,1 (c), (d) and (e) EC).23 In 
otherr words, it is possible to distinguish two main 'sub-policies' in the CAP. 
Thee precise relationship between these two components is, however, not speci-
fiedfied in the Treaty and thus belongs to the discretionary power of the Council. 
Thee Court has confirmed this in its case law. It stated, in particular, that 'in 
determiningg their policy in this area, the competent Community institutions 
enjoyy wide discretionary powers regarding not only establishment of the factual 
basiss of their action but also definition of the objectives to be pursued, within 
thee framework of the provisions of the Treaty, and the choice of the appropriate 
meanss of action'.24 This broad discretion corresponds to the political responsi-
bilitiess imposed upon them by Articles 34 and 37 EC.25 In addition, the Court 

133 See also Barents 1994, p. 32 and Kapteyn & Verloren van Themaat 1998, p. 1133. 
244 Joined cases 197-200,243, 245 and 247/80 Ludwigshafener Walzmühle v Council and Commission 

(1981]]  ECR 3211, para. 37. 
155 Joined cases C-267/88 to C-285/88 Wuidart and Others [1990] ECR 1-435, Para- W C a se 0-311/90 Josef 

Hierll  v Hauptzollamt Regensburg [1992] ECR I-2061, para. 13. 
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decidedd that when certain of the objectives conflict with each other it is possible 
forr the institutions to give 'temporary priority' to one of them, however, only 
too such an extent that the realisation of the other objectives does not become 
impossible.16 6 

Itt may be added that other distinctions have been made in relation to the 
Articlee 33 EC objectives.17 A second possible distinction concerns that between 
sociall  (fair standard of living for producers and reasonable prices for consum-
ers)) and economic objectives (increase productivity, stabilise markets and assure 
availabilityy of supplies). It is also possible to distinguish between producer 
interestss (first three objectives) on the one hand, and consumer interests on the 
otherr (last three objectives). However, the Court ruled that individual rights 
relatingg to income or economic freedom cannot be derived from these provi-
sions.18 8 

Itt is important to know what the objectives of the CAP are because, as 
alreadyy indicated, the CAP secondary legislation to be examined in this chapter 
iss identified on the basis of these objectives. In this respect, it is important to 
observee that the Court has ruled that ensuring the welfare of animals is not 
onee of the CAP objectives.19 In fact, according to the Court, it is not even part of 
thee objectives of the Treaty as defined in Article 2 EC. Indeed, in my opinion, 
itit  cannot be classified as an environmental objective either. The reason lies in 
thee fact that the term 'environment' does not seem to cover animals born in 
captivityy (see also above, Chapter II , Section 7.2.2). For these reasons, legislation 
relatingg to animal welfare wil l not be dealt with in this chapter. This does not 
excludee the fact that legislation relating to animal welfare may have beneficial 
sidee effects for the environment and in such a way contribute to the achievement 
off  environmental objectives. If a measure requires a farmer/producer to keep 
fewerr chickens on the farm, for example, this will lead to less manure, which is, 
inn its turn, beneficial for the environment. 

InstrumentsInstruments to develop and implement the CAP 
ArticleArticle 34,1 EC provides that, the core of the CAP, the common regulation 

off  the agricultural markets, shall take one of the following forms: common 
ruless on competition, compulsory coordination of the various national market 

Joinedd Cases 197-200, 243, 245 and 247/80 Ludwigshafener  Walzmühle v Council and Commission 

[1981]]  ECR 3211, para. 41; Case 59/83 Biovilac SA NV v Commission [1984] ECR 4057, para. 16; Case 

C-280/933 Germany v Council (1994] ECR I-4973, para. 47 &  51; Case C-122/94 Commission v Council 

[1996]]  ECR [-881, para. 24. 
1717 Barents 1994, p. 32. 
188 See e.g. Case 281/84 Zuckerfabri k Bedburg AG et al. v Council [1987) ECR 49, para. 23 and Case C-311/ 

900 Josef Hierl v Hauptzollamt Regensburg [1992] ECR I-2061, para. 13. 
299 Case C-189/01 Jippes [2001] ECR 1-5689, para. 71. Compare Case C-131/86, United Kingdom v Council 

{Laying{Laying Hens Case) [1988] ECR 905, para. 19. 
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organisationss or a European market organisation. This list simply indicates that 
thee Community legislator should choose one of these models for achieving the 
objectivess of Article 33 EC.3° Article 34, 2 EC gives a non-exhaustive enumera-
tionn of the instruments that can be used to organise the market- No particular 
instrumentt is a priori  excluded for these purposes.3' It appears from these Treaty 
provisions,, however, that the framers had a preference for price intervention 
policy,, based on guarantees for the producer and regulation of imports and 
exports.3**  Article 36 EC provides for the possibility, in relation to agricultural 
productionn and trade, to depart from the general competition rules. The Court 
hass recognised the priority of the CAP over the Treaty objectives relating to 
competitionn and the power of the Council to decide to what extent the competi-
tionn rules are to be applied in the agricultural sector." 

Finally,, it should be observed in this context that two principles limit the way 
inn which agricultural markets are regulated. It concerns, more in particular, the 
proportionalityproportionality principle (intervention in the market mechanisms shall be limited 
too what is necessary for the attainment of the CAP objectives) and the non-
discriminationdiscrimination principle (any discrimination between producers or consumers 
shalll  be prevented). These principles are laid down now in Article 34, 2 second 
sentencee EC. 

ScopeScope and legal basis 
Thee first and third paragraph of Article 32 EC and the annex to which the 

latterr refers (Annex I to the EC Treaty) determine the scope of the CAP. In 
thesee provisions the scope of the CAP is, more in particular, defined in terms 
of'agriculturall  products', the first paragraph states that these are 'products of 
thee soil, of stockfarming and of fisheries and products of first-stage processing 
directlyy related to these products'. The third paragraph of the article refers to a 
list,, however. It provides that the Treaty provisions relating to a CAP will apply 
too the products listed in an annex to the EC Treaty. Because theree are some 
discrepanciess between the definition in the first paragraph and the list to which 
thee third paragraph refers, it has been determined that the latter takes priority 
overr the first.34 The Court has also ruled that the annex in question is exhaus-
tive.355 However, if it appears that measures relating to 'non-annex products' are 
necessaryy in order to regulate the markets for 'annex-products', these measures 

300 Kapteyn & Verloren van Themaat 1998, p. 1137. 
3'' See Case 0-240/90 Germany v Commission (1992] ECR1-5383, para. 18. Decisive is whether the instru-

mentt is necessary to achieve the objectives of the CAP. 
311 See also Kapteyn & Verloren van Themaat 1998, p. 1137 and Barents & Brinkhorst 2001, p. 426. 
333 See e.g. Case C-280/93 Germany v Council [1994] ECR I-4973. para. 61. 
344 Case 61/80 Stremsel [1981] ECR 851, para. 21 and Case 77/83 Cilfi t [1984] ECR 1257, para. 6. 
355 Case 2 and 3/62 Gingerbread [1962] ECR 851 on 869. 
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cann also be taken on the basis of Article 37 EC. Non-annex products may help in 
thee production, marketing and industrial or human consumption of annex-prod-
ucts.. For example, pesticides are used for the production of fruit and vegeta-
bles.'66 It should be observed that the CAP may also consist of measures of which 
thee scope is defined in terms of persons, such as income supplement schemes 
andd various structural measures, which relate directly to agricultural producers 
orr specific groups of producers.37 Indeed, such measures have been adopted and 
wil ll  therefore be discussedd below, in the section on secondary CAP legislation. 

Because,, in general terms, trees and forestry products are not included in 
thee list of agricultural products, measures relating to them wil l normally fall 
outsidee the scope of the CAP unless they are used to help achieve one or more of 
thee CAP objectives in Article 33 EC. Such measures do exist and are discussed 
beloww in Section 3.3.5. The regulations on the protection of the Community's 
forestss against atmospheric pollution and against fire wil l not be discussed 
becausee they are not primarily aimed at contributing to the attainment of one 
orr more Article 33 EC objectives.38 The positive consequences of this legislation 
onn agriculture are incidental. Nor are these regulations specifically designed to 
alleviatee the negative impact of agricultural activity on the environment, which 
wouldd make them agricultural-related environmental legislation. Moreover, 
thesee forestry schemes are not financed by the agricultural funds. 

Thee broadly drafted Article 37, 2 EC contains the actual legal basis for the 
CAP.. It provides that the Council shall make legislation as well as adopt recom-
mendations,, on the basis of proposals from the Commission and after having 
consultedd the European Parliament. It is also provided that the Council decides 
byy qualified majority. However, in practice, most decisions are taken by unanim-
ity,, as a consequence of the so-called Luxembourg Accords (1966).39 What 
usuallyy happens is that the Council adopts some basic regulations, which are 
thee framework for further implementing Council and Commission regulations. 
Inn relation to Article 37 EC, the EC J has decided that it is the appropriate legal 
basiss 'for any legislation concerning the production and marketing of agricul-
turall  products listed in Annex II to the Treaty which contributes to the achieve-
mentt of one or more of the objectives of the common agricultural policy set out 
inn Article 39 of the Treaty'.40 On the basis of this case law, it has been argued 

366 Case C-11/88 Commission v Council [1989] ECR 3799. See also Barents 1994, p. 29. 
377 Barents 1994, p. 30 referring to Case 139/77 Denkavit [1987] ECR 1317, para. n. 
388 Regulation 3528/86 on the protection of the Community's forests against atmospheric pollution, OJ 

19866 L326/2 (validity extended until 31/12/2002 by Regulation 804/2002, OJ 2002 L132/1) and Regula-

tionn 2158/92 on protection of the Community's forests against fire, OJ 1992 L217/3/ (validity extended 

byy Regulation 805/2002, OJ 2002 L132/3). See also Joined Cases C-164/97 and C-165/97 Parliament v 

Councill  [1999] ECR I-1139. 
399 Butt. EC 3-66, p. 8. See also in Europocket 2002, p. 447-448. 
400 See e.g. Case 68/86 United Kingdom v Council [Hormone Case) [1988] ECR 855, para. 14. 
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thatt Article 37 EC is the 'exclusive' basis or the lex specialis for all rules on the 
productionn and marketing of agricultural products, to the extent to which those 
ruless contribute to the attainment of one or more objectives of the CAP as set 
outt in Article 33 EC, but irrespective of their primary purpose. According to this 
literature,, Article 37 EC does not just take priority over Article 94 EC, but also 
overr Articles 95 EC, 100,133 and 175 EC.41 As indicated in the introduction to 
thiss chapter, to avoid getting trapped in this discussion on the proper legal basis 
off  Community measures, I wil l concentrate on the content of the legislation, 
examiningg the objectives of the various pieces of legislation ourselves. 

3.1.33 The first years of the CAP 

StresaStresa Conference and its results 
Inn order to work out the details of the CAP, the Commission 

convenedd a conference (as provided for in Article 43,1 EC, now Article 37,1 EC) 
inn Stresa (1958). On the basis of the results of this Conference, the Commis-
sionn drafted its first proposals and submitted them to the Council in June i960. 
Theyy consisted of a review of the national agricultural policies and an indication 
off  the main elements of the future common policy: structural improvements, 
markett and price policy, trade aspects and social elements.42 All of this was to 
bee developed into an integrated policy. Short-term policy (i.e. market and price 
policy)) would take place in the form of sectoral market organisations.43 In the 
1960s,, the main elements of the Commission's proposals relating to market 
andd price support were worked out in specific legislation forming the (initial) 
basiss of the policy area. Basic regulations, which gradually established the 
so-calledd common market organisations (or COM), were adopted. They were 
supplementedd with rules on the financing of the CAP and on competition in the 
sectorr (see immediately below). Measures relating to structural adjustment or 
agriculturall  structures followed much later, as wil l appear from the overview of 
secondaryy legislation below. 

MarketMarket and price policy v policy relating to structural adjustment 
Thus,, over the years, two separate 'subpolicies' were developed within the 

CAP:: a subpolicy consisting of market and price support measures (relating to 
agriculturall  products) and a subpolicy encompassing all measures relating to 
agriculturall  structures. This division corresponds with that of the CAP objec-
tivess in Article 33 EC: objectives concerning (short-term) 'market and price 
policy'' (Article 33,1 (c), (d) and (e) EC) and objectives dealing with (long-term) 

411 Barents 1994, p. 64. See in the same sense: Ziegler 1996, p. 180. 
422 Fennell 1997, p. 25 (referring to COM(6o)ic>5). 
433 See also Barents 1994, p. 8. 
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'structurall  policy' (Article 33,1 (a) and (b) EC). The distinction between the 
twoo subpolicies is reflected in the basic principle underlying the financing 
arrangementss of the CAP. More in particular, it corresponds with the separation 
betweenn the Guarantee and the Guidance operations under the CAP fund,44 as 
wil ll  be discussed immediately below. Over the years and mainly as a result of 
subsequentt reform rounds, this distinction has blurred, however, as will appear 
fromm the overview of CAP legislation below. Because the rules on the financ-
ingg of the CAP are common to both the market and price (sub)policy and the 
structurall  (sub)policy they wil l be discussed in this section on the development 
off  the EC Treaty Title on the CAP. The same is true for the competition and 
Statee aid rules and the legislation on producer and interbranch organisations. 
Speciall  attention wil l be given to the environmental elements in these ruless and 
legislation. . 

3.1.44 Financing of the CAP 

FinancingFinancing of the CAP 
Thee CAP was, and still is, funded through the so-called 

EuropeanEuropean Agricultural Guarantee and Guidance Fund (EAGGF), which forms 
aa part of the Community's budget. Article 34, 3 (formerly Article 40,4) EC 
expresslyy provides for the establishment of such a fund. It was set up in 1962 
byy Regulation 25/62.*' In the very beginning the fund was largely limited to 
thee market policy, however.. Regulation 25/62 provided that the revenue from 
importt levies should accrue to the Community budget and that the fund should 
financefinance export refunds and intervention purchases as well as common measures 
aimedd at attaining the objectives of Article 33,1 (a) EC, including the structural 
modificationss required for the proper working of the common market. Because 
off  the limited scope of the last category of measures to be financed, a large area 
off  structural adjustment was not covered by any Community aid. In 1964, the 
Fundd was split into two parts, however: the Guarantee section, which supports 
thee prices of products (under the COM regimes), and the Guidance section, 
whichh is used to (co-) finance structural measures.*6 A new basic regulation 
onn the financing of the CAP was adopted in 1970.47 In its turn, this regulation 
wass replaced by Regulation 1258/1999, which has contained the basis rules on 
thee financing of the CAP effectively from 1 January 2000 (see on the content of 
thiss new regulation below, Section 3-2.5).48 Comments on the efforts that have 

444 See also Barents 1994, p. 372. 
455 Council Regulation 25/62 on the financing of the common agricultural policy, OJ1962 No 30, p. 991. 
466 Council Regulation 17/64 on the conditions for  granting aid from the European Agricultura l Guidance 

andd Guarantee Fund, OJ 1964 L34/586. 
477 Council Regulation 729/70 on the financing of the common agricultural policy, OJ 1970 L94/13. 
488 Council Regulation 1258/1999 on the financing of the common agricultural policy, OJ 1999 L160/103. 
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beenn made over the years to curb budgetary expenditure wil l follow below in the 
contextt of the discussion of the various CAP reform rounds. 

LinkLink  with EC regional policy 
Itt is necessary to observe here that the Guidance Section of the EAGGF is 

onee of the so-called Structural Funds, designed to further the objectives laid 
downn in the Treaty Title on the EC economic and social cohesion policy or the 
ECC regional policy (Articles 158 to 162 EC). This is not surprising in view of the 
factt that some of the CAP legislation was, and still is, mainly or partly designed 
too assist farmers in disadvantaged and problem regions. These structural 
measuress have led to a growing concern for the overall development of rural 
areas.499 Recently, this resulted in a consolidation of all structural CAP measures 
inn one single regulation on support for 'rural development'. This represents 
thee so-called 'second pillar' of the CAP now. General rules on the Structural 
Fundss were laid down in Regulation 2052/88, which was substantially amended 
inn 1993.5° In 1999, these rules were revised again under Regulation 1260/ 
1999,, which repealed and replaced the 1988 regulation.5' The early legislation 
contained,, what could be called, a 'compatibility or cross-compliance clause' in 
Articlee 7. It required that measures financed by the Structural Funds were 'in 
keepingg with' {1988 version) or were 'in conformity with' {1993 version), inter 
alia,alia, the EC environmental policy. Additional, more concrete environmental 
guaranteess were added in 1993. In particular, it was stipulated that the various 
planss to be submitted by the Member States to the Commission under the Struc-
turall  Funds regulation had to contain a) an assessment of the environmental 
situationn of the regions concerned; b) an EIA of the envisaged (development) 
strategiess and operations; c) a description of the arrangements made to involve 
environmentall  authorities in the preparation and implementation of the opera-
tionss and d) a description of the arrangements made to ensure compliance with 
ECC environmental rules. The current legislation retains both the compatibility 
clausee and the additional environmental guarantees, although the latter seem 
too be more specific and, at the same time, more limited in scope (i.e. only in rela-
tionn to certain plans/projects) now. A requirement to differentiate contributions 
forr environmental reasons is added and environmental concerns are incorpo-
ratedd in the provisions on monitoring and evaluation. In addition, it is explicitly 

499 Bongaerts 2000, p. 244-245. 
500 Council Regulation 2052/88 on the tasks of the Structural Funds and their effectiveness and on coordi-

nationn of their activities between themselves and with the operations of the European Investment Bank 

andd the other existing financial instruments, OJ1988 L185/9 and Council Regulation 2081/93 amend-

ingg Regulation 2052/88, OJ 1993 L193/5. 
511 Council Regulation 1260/1999 laying down general provisions on the Structural Funds, OJ 1999 L161/ 
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providedd now that, in pursuing the objectives of the regional policy, the Commu-
nityy must contribute to, inter alia, environmental protection. It has been argued 
thatt the early cross-compliance clause wass too vague to be really effective in 
preventingg or controlling negative environmental effects of individual projects.52 

Itt would appear that all of the (specific) environmental guarantees introduced 
inn 1993 and (more or less) retained in 1999 might result in a better application 
off  the compatibility clause. The wording of the clause itself was adjusted as well 
sincee it now refers to environmental rules instead of environmental policy. 

3.1.55 Competition and State aid rules 

Ass already indicated above, Article 36 EC provides for the pos-
sibility,, in relation to the agricultural sector, to diverge from the general compe-
titionn rules. It stipulates, more in particular, that the Council shall determine 
thee extent to which the Treaty rules on competition apply to this sector. For 
thesee purposes, the Council adopted Regulation 26/62 applying certain rules of 
competitionn to production of and trade in agricultural products.» The regulation 
particularlyy provides for three exceptions to the prohibitions in Article 81,1 EC. 
Thiss means that Article 82 EC applies fully in relation to the agricultural sector. 
Ass for the exceptions to Article 81,1 EC, they mainly have practical importance 
forr agricultural cooperatives.54 

InIn relation to the State aid rules, it may be observed that Article 4 of Regu-
lationn 26/62 declares the provisions of Article 88,1 EC and of Article 88,3 
firstt sentence EC applicable to aids granted for production of or trade in the 
agriculturall  products listed in the relevant annex to the EC Treaty. In prac-
tice,, the non-applicability of the other provisions of Articles 87 to 89 EC is of 
limitedd importance, however, because the basic regulations establishing the 
variouss common market organisations expressly provide for the application of 
thesee provisions.55 As a consequence, the Treaty provisions in question are only 
inapplicablee in relation to sectors that are not (yet) subject to a common market 
regimee (i.e. potatoes other than starch potatoes, horsemeat, honey, coffee, alco-
holl  of agricultural origin and vinegars derived from alcohol and cork). Most of 
thee legislation setting out structural measures, measures that were to be partly 
financedfinanced by national funds, also provided for the application of the general 
Statee aid rules.56 The new regulation integrating all so-called rural development 
measuress (Regulation 1257/1999) expressly stipulates that Articles 87 to 89 EC 

522 Kramer 1995, p. 28-29. . 
533 OJ1962 No 30 p. 993. 
uu Barents 1994, p. 203. 
555 Kapteyn &  Verloren van Themaat 1998, p. 1140. 
566 See e.g. national aid in ESA in Articl e 19,4 of Regulation 797/85 (OJ 1985 L93/1). 
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applyy to national aid granted to (co-) support this rural development.57 Thus, 
besidess the wide powers of the Community to coordinate structural measures 
onn the basis of Article 36 EC, the Community also coordinates national aid 
measuress in this sphere by way of applying Articles 87 to 89 EC.'8 However, the 
mainn focus of this chapter will be on the environmental impact of the coordina-
tionn measures taken on the basis of Article 36 EC, which form secondary law. It 
wil ll  not deal with the attention given (or lack thereof) to environmental interests 
inn the context of the application of Articles 87 to 89 EC, or in other words, in the 
contextt of the application of primary law. The same is true for the application of 
otherr primary rules such as those on competition. In relation to the Treaty State 
aidd rules, it is sufficiënt to point to the following. 

Becausee the control of state aid to the agricultural sector was based on a 
wholee variety of different instruments (Council and Commission regulations, 
directivess or decisions), the Commission decided to adopt and publish a coher-
entt set of guidelines in 2000." These guidelines quote the text of Article 6 
EC,, subsequently pointing to the fact that the Community activities falling 
underr the scope of the integration clause include both the agricultural and the 
competitionn policy. Thus, the Commission intends to give particular attention 
too environmental issues in future notifications. It even provides that all these 
notificationss should contain an EIA of the activity aided. 

3.1.66 Producer and interbranch organisations 

Becausee the matter of the status and role of producer organisa-
tionstions is closely related to the competition issue and because there are provisions 
onn these organisations in both COM and structural legislation (so it is difficult 
too deal with the matter under one or the other), it seems best to discuss the 
applicablee Community regime right here. In the first place, producer organisa-
tionss are relevant for the CAP because they can help attain the objectives of this 
policyy area, e.g. by taking up regulatory functions such as the administration 
off  production aids or the control of quality rules (thus, improving the quality of 
thee product in question).60 For a small number of products (fruit and vegetables, 
olivee oil, & hops), market management (withdrawal of produce from the market, 
itss storage and disposal) has been in the hands of these producer groups.61 It 

577 Article 51 of Regulation 1257/1999. 
588 See also Kapteyn & Verloren van Themaat 1998, p. 1141. 
599 Community guidelines for State aid in the agriculture sector, OJ 2000 C28/2. 
600 See also Fennell 1997. p. 285. He points out that the underlying idea is that if producers of the same 

agriculturall  product form an alliance, they are able collectively to improve the quality of the product in 

questionn 'by enforcing grading standards, and the continuity of supply, by having centralized storage 

andd processing facilities'. 
611 Fennell 1997, p. 286. 
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iss therefore not surprising that legislation has been adopted, which is aimed at 
encouragingg the formation of these organisations but which, at the same time, 
containss the conditions for their official recognition. It should be observed in the 
secondd place, however, that the organisations could lead to restrictive practices 
andd discriminations. It is important to find a trade-offf  between these positive 
andd negative aspects.6* 

Overr the years, the rules on aid to encourage the formation and development 
off  the producer groups as well as the conditions under which they can be recog-
nisedd officially have been set out both in general, structural (Guidance-funded), 
andd market/product-specific (Guarantee-funded) legislation. As to the structural 
legislation,legislation, such rules were first set out in Regulation 1360/78 on producer 
groupss and associations.6*  Interestingly, Article 6 of this regulation (as amended 
byy Regulation 1760/87) gave producer organisations the power to decide on 
commonn rules for organic production.64 This provision was retained in Regula-
tionn 952/97 (see also below, Section 3-37).65 This more 'structural-orientated' 
legislationn has been repealed, however, by the adoption of Regulation 1257/1999 
onn rural development, which explicitly indicates that support in the framework 
off  rural development (i.e. support mainly funded by the Guidance section) is no 
longerr necessary because of the existing aid pursuant to several COMs regula-
tions. . 

Thee COM regulations currently in force that contain provisions on producer 
groupss (and associations or unions of producer groups) are: Regulation 136/66 
onn the COM in oils and fats (title on olive oil); Regulation 1696/71 on the COM 
inn hops; Regulation 2075/92 on the COM in tobacco; Regulation 2200/96 on 
thee COM of fruit and vegetables and Regulation 1493/1999 on the COM in 
wine.wine.6666 Some, not all, of these regulations contain provisions relating to envi-
ronmentall  protection. In particular, Ji rst, the COM legislation for the tobacco 

622 Barents 1994, p. 207. 
633 Council Regulation 1360/78 on producer  groups and associations thereof, OJ1978 L166/1. See for  more 

onn this regulation: Fennell 1997, p. 288. He observes that the regulation 'was intended to be of assist-

ancee to farmers in regions and sectors where there were severe structural deficiencies, due to small size 

off  farms and poor  organization.'  The legislation could thus be classified as 'structural' . It was of limited 

scopee (at first, it only applied to Italy, certain French regions and Belgium), however, because some 

Memberr  States, who did not have problems with production and marketing structures, could not see the 

needd for  the legislation. See also Snyder  1985, p. 169. 
644 Council Regulation 1760/87, OJ 1987 L167/1. 
655 Council Regulation 952/97 on producer  groups and associations thereof, OJ 1997 L142/30. 
666 Council Regulation 136/66 on the COM in oils and fats, OJ 1966 No 172 p. 3025; Council Regulation 

1696/711 on the COM in hops, OJ 1971 L175/1; Council Regulation 2075/92 on the COM in tobacco, OJ 

19922 L215/70; Council Regulation 2200/96 on the COM of frui t and vegetables, OJ 1996 L297/1 and 

Councill  Regulation 1493/1999 on the COM in wine, OJ 1999 L179/1. 
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sectorsector provides for specific aid to be given to producer groups for environmental 
purposes.677 Second, the environmental component in the COM legislation relat-
ingg to fruit and vegetables as well as wine is a lot stronger. Normally, in order to 
bee recognised officially, the producer organisations must satisfy a whole series 
off  conditions. These relate to the aims to be pursued and the content of their 
'ruless of association' or statutes, but may also include their number of members, 
thee volume of marketable production they cover and their effectiveness. As to 
thee aims to be pursued, the provisions sometimes include a reference to envi-
ronmentall  aims. More in particular, the COM regulation relating to fruit and 
vegetabless and the one relating to wine both require that the producer organisa-
tionss promote the use of environmentally sound cultivation practices, produc-
tionn techniques and waste-management practices.68 Moreover, it is stipulated 
thatt the statutes of the fruit and vegetable producer organisations must require 
theirr producer members to apply rules relating to environmental protection, 
whichh the organisations must adopt themselves. Again, all of these require-
mentss must be met by the organisations in question in order for them to be 
eligiblee for recognition. Third and final, besides financial aid for environmental 
purposess (tobacco organisations) and environmental conditions for recognition 
(fruitt & vegetables and wine organisations), another instrument has been used 
inn this legislation that may help achieve environmental objectives: the instru-
mentt of the 'declaration of generally binding'. The COM regulation for the fruit 
&&  vegetables sector allows Member States, under certain conditions, to extend 

Articlee 12 of Regulation 2075/92 on the common organization of the market in raw tobacco (OJ1992 

L215/70),, as amended by Regulation 1636/98 (OJ 1998 L210/23). 

'inn particular to protect the quality of water, soil and landscape and preserve and/or encourage biodi-

versity'' (c/respectively Article 11,1 (b) (4) and Article 39,1 (b) (iv)). In this context, producer organisa-

tionss will only be recognised if they enable their members to obtain technical assistance in using these 

environmentallyy sound cultivation practices (cf respectively Article 11,2 (c) and Article 39, 3 (c)). The 

regulationn on the COM in fruit & vegetables contains further specific requirements to ensure that 

producerr organisations help achieve environmental objectives. They are as follows. Once recognised, 

thee organisations in this sector which have developed an 'operational programme' (financed through an 

'operationall  fund') may be granted Community financial support (Article 15 fruit & vegetables COM). 

Thee operational programme must include action to develop the use of'environmentally sound tech-

niques',, which are defined as 'those which help to achieve the aims of... Regulation 2078/92' (i.e. the 

agri-environmentt regulation). It is provided also that Member States must set up a national framework 

forr drawing up the general conditions relating to this kind of action. The framework must be submitted 

too the Commission which may ask the Member State to modify its proposal if it 'does not enable the 

aimss set out in Article i3or of the Treaty and in the Community programme of policy and action in 

relationn to the environment and sustainable development to be attained' (Article 16). The basic COM 

regulationn for the fruit and vegetables market also contains requirements for producer organisations 

inn relation to the way in which they discard of products withdrawn from the market. They must do so 

'respectingg the environment, particularly as regards water and landscape quality' (Article 23, 2). 
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too non-member producers, the rules (e.g. on production or marketing) that the 
organisationn or association adopted for the member producers.69 Interestingly, 
itit  is stipulated that the rules, of which extension of the scope is requested, may 
relatee to, amongst other, environmental protection. For reasons of completeness, it 
shouldd be observed that similar environmental provisions as these in producer 
organisationss legislation have been adopted for certain inter-branch organisa-
tionss (see in tobacco sector, in fruit & vegetable sector and in wine sector).70 

3.22 Main features of the market and price policy 

3.2.11 The market and price policy as originally developed 

TheThe Common Market Organisations 
Ass already indicated above, the market and price policy con-

sisted,, and still consists, of the short-term regulation of agricultural markets. 
Forr each product or group of products a Common Organisation of the Market 
(COM)(COM) is laid down in a single Council regulation, supplemented by implement-
ingg Council or Commission regulations. These common market regimes are 
designedd to raise the price of the products in question to a certain level (common 
price)price) by way of numerous levies and subsidies at almost all stages between 
productionn and consumption {principle of market unity).71 The price interven-
tionn system is based on the model of buffer stocks. This entails that by buying 
upp and storing temporary surpluses, which can then be released back into the 
markett in periods of less supply (intervention purchasing), the price fluctuations 
resultingg from the seasonal cycles are suppressed.7*  Commodities are bought 
upp by national intervention agencies. The intervention price, which the agen-
ciess must pay, is established on a yearly basis. Any losses or costs incurred by 
thee intervention agencies are reimbursed under the Guarantee section of the 
EAGGF.733 Because internal prices are, on average, higher than world prices, 

699 Article 18 of Council Regulation 2200/96 on the COM of fruit and vegetables, OJ1996 L297/1. For an 

examplee of an extension of the rules governing producer organisations in the fresh fruit and vegetable 

sector,, including rules on environmental see: OJ 2001 C81/2. 
700 See Council Regulation 2077/92 concerning inter-branch organizations and agreements in the tobacco 

sector,, OJ 1992 L215/80, (i.e. pursue environmental aims, possible extension of their environmental 

ruless to non-members); Articles 19-22 of Regulation 2200/96 on the COM in fruit and vegetables, OJ 

19966 L297/1, (pursue environmental aims, possible extension of their environmental rules to non-

members)) and Article 41 of Council Regulation 1493/1999 on the COM in wine, OJ 1999 L179/21 (take 

certainn environmental measures). 
711 Kapteyn & Verloren van Themaat 1998, p. 1143. 
722 Kapteyn & Verloren van Themaat 1998, p. 1143. 
733 Scott 1995, p. 103. 
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exporterss receive 'refunds' (export refunds) to offset the difference between their 
purchasee price on the European market and their sales price on world markets. 
Too prevent the sale of lower priced third country imports a system of variable 
importimport levies was established {principle of Community preference).7*  Not all of these 
instrumentss are used for all products, however.75 Heavily regulated markets are 
thee dairy and the cereals markets for example.76 Also, additional instruments 
aree sometimes used in relation to certain products, often designed to directly or 
indirectlyy support the common prices (private storage, production aid, process-
ingg subsidies, subsidies to stimulate demand, etc.).77 

ThreeThree principles 
Thee common regulation of the agricultural markets is in fact based on three 

principles.. The first two are the above-mentioned principle of market unity and 
thee principle of Community preference. The third principle is the so-called princi-
pleple of financial solidarity. This principle refers to the fact that the above-described 
commonn organisation of the market regimes is funded through the European 
Agriculturall  Guarantee and Guidance Fund (EAGGF), which, as was indicated 
alreadyy above, forms a part of the Community's budget. 

3.2.22 The market and price policy in the 70s and early 80s 

DominanceDominance of the price support policy 
Thee way in which the basic elements of the CAP, as set out in 

thee EC Treaty, were worked out in the first decades of its existence led to this 
policyy area being characterised by the following main features: 

•• a dominant position of price intervention (and thus, insignificance of 
structurall measures, as will appear also from the overview of these 
measuress below); 

•• the feature of formal equality: within the scope of the common market 
organisationss operators are treated in a uniform manner (which contrasts 
sharplyy with the diversity of Community agriculture and the enormous 
disparitiess between the various regions);78 

•• the basic principle underlying the legislation on the financing of the 
CAP:: strict separation between the market and price policy (financed by 
thee Guarantee section) and the structural policy (financed by the Guid-

744 See on the regulation of external trade: Barents 1994, p-146-160. 
755 Snyder 1985, p. 73. 
766 Lauwaars & Timmermans 1999, p. 287. 
777 Scott 1995, p. 103-104; Kapteyn & Verloren van Themaat 1998, p. 1148; Lauwaars & Timmermans 1999, 

p.. 286. 
788 Barents 1994, p. 369. 
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ancee Section), with spending under the former not subject to budgetary 
constraints,, and spending under the latter limited to set amounts. 

Consequently,, it seemed that, in this period, the CAP was predominantly 
directedd towards increasing agricultural production and securing higher 
incomess for farmers.79 In relation to this situation it was pointed out, more in 
particular,, that the objectives of Article 33 EC were 'narrowed down to a stabili-
zationn and increase of market prices, which in turn required an isolation from 
thee world market'.80 This approach was criticised because a CAP that mainly 
consistedd of price intervention was not proportionate in terms of Article 33 EC 
and,, consequently, in breach of the proportionality principle. The CAP could 
onlyy be proportionate in relation to the Article 33 EC objectives if the form of 
markett regulation guaranteed both the unity of the market in the short term 
(freee movement of goods) and contributed to market unity in the long run 
(economicc and social cohesion).8' 

StructuralStructural surpluses 
Ass a result of a drastic increase of agricultural production (which was 

causedd by factors such as increasing industrialisation of agriculture, mechani-
sation,, and seed and animal improvements, as well as a favourable investment 
climatee due to the price and income guarantees) and a far smaller increase of 
demandd for agricultural products, the agricultural sector has been character-
isedd by structural surpluses since the 70s.81 The price policy with its yearly 
pricee increases, designed to secure a reasonable income for the agricultural 
population,, became unattainable due to the enormous financial burden of the 
surpluses,, especially in the dairy and in the cereals sector.8' The result of this 
wass that, in the mid-8os, two-thirds of the Community budget was reserved for 
Guaranteee spending under the CAP. Because of this ever-increasing Guarantee 
expenditure,, the Community was in fact heading towards budgetary disaster.84 

Thiss ultimately pressured the Council into accepting certain, at first, rather 
limited,, reform measures, as wil l be discussed in the following paragraphs. 

799 Grossman 1997, p. 671. 
800 Barents 1994, p. 366. 
811 Barents 1994, p. 368. 
811 Kapteyn &  Verloren van Themaat 1998, p. 1152. 
833 Lauwaars &  Timmermans 1999, p. 287. 
844 Kapteyn &  Verloren van Themaat 1998, p. 1153. 
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3.2.33 Reform of the market and price policy prior to 1992 

Intro Intro 
Itt took a while before serious attempts were made to adjust the 

disproportionatelyy strong position of the price intervention system in the CAP 
and,, thus, before efforts were introduced to combat the structural surpluses 
inn certain sectors. The first measures in this respect date back from the late 
70ss and early 80s. These measures were very limited in scope, however, and, 
ultimately,, they did not achieve the results hoped for. Other attempts, which 
weree largely unsuccessful as well, followed at the end of the 80s. That is why a 
moree fundamental reform attempt was agreed upon in 1992. Before turning to 
thee more serious reform efforts of 1992,1 will briefly discuss the limited efforts 
aimedd at reforming the market and price policy before 1992. 

ControlControl of structural surpluses: the introduction of quotas 
Too combat overproduction in the dairy sector, restrictions on production 

weree introduced, first, in 1977 (by way of a so-called co-responsibility levy)** and, 
again,, in 1984 (by way of a so-called super levy).96 The latter was a levy payable 
onn (individual) milk production in excess of a fixed threshold (or 'reference quan-
tity')}tity')} 77 Previously, direct production restrictions had only existed in the sugar 
sector.888 The restrictions on production were meant to be temporary in order to 
balancee the market but they in fact became a permanent element of the market 
andd price policy.89 It should be observed also here that, more than a decade 
beforee the introduction of dairy quotas, the Community already had developed 
certainn structural schemes to combat overproduction in the dairy sector. The 
schemess had been designed to encourage farmers to give up milk production 
orr keep the milk on the farm instead of marketing it.9° These schemes were not 

55 Council Regulation 1079/77 on a co-responsibility levy and on measures for expanding the markets in 

milkk and milk products, OJ1977 L131/6. Farmers in LFAs were excluded from paying this levy and it 

wass only a temporary levy (from September 1977 to the end of the 1979/80 milk-year). It consisted of a 

fixedfixed rate rather than a variable one in relation to production levels. This resulted in very littl e effective-

nesss of course in terms of combating overproduction. This objective was undermined also by the fact 

thatt the Council had increased the milk support price at the same time. Fennell 1997, p. 159. 

Councill  Regulation 856/84 amending Regulation 804/68 on the common organization of the market in 

milkk and milk products, OJ 1984 L90/10 and Council Regulation 857/84 on adopting general rules for 

thee application of the levy referred to in Article 5c of Regulation 804/68 in the milk and milk products 

sector,, OJ 1984 L90/13. 
877 See also Rodgers 1998, p. 20. 

Regulationn 1043/67 on detailed rules for fixing basic quotas for sugar, OJ 1967 No 314 p. 17. 
899 Kapteyn & Verloren van Themaat 1998, p. 1153. 
900 Council Regulation 1975/69 instituting a system of premiums for the slaughter of cows and for the 

non-marketingg of milk and milk products, OJ 1969 L252/1; Council Regulation 1353/73 introducing a 
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att all successful in attaining their goals, however. This was largely due to the 
confusingg and contradictory signals that came from the various elements of 
thee milk policy. The schemes were contradicted by the simultaneous policy to 
increasee milk prices.91 

IntroductionIntroduction of stabilisers and budgetary discipline 
Inn February 1988, agreement was reached also on a system of so-called 

'stabilisers'' or 'maximum guaranteed quantities', which were to be introduced 
intoo all major market organisations. Stabilisers allowed for an automatic link to 
bee made between the fixing of prices and excess production above set limits.92 

Anotherr issue on which agreement was reached in the beginning of 1988 was 
thee problem of curbing budgetary expenditure. It was decided that spending 
underr the Guarantee section of the EAGGF, which accounted for two-thirds of 
thee Community budget at the time,93 would be subjected to certain limits, just 
likee Guidance expenditure.94 A fixed ceiling in relation to the latter was adopted 
ass early as KJÖÓ.95 

OutcomeOutcome of the limited reform measures 
Generally,, the above-described measures were not extremely successful in 

combatingg overproduction and, thus, in getting the CAP, and the agricultural 
sector,, out of trouble. The introduction of milk quotas in 1984 did not help 
too solve the problem of overproduction in the dairy sector simply because the 
quotass were set at too high a level and because of later amendments to the 
rules,, which undermined the penalty system.96 The stabilisers also failed to 
promotee market stability, mainly because the maximum guaranteed quantities 
weree exceeded for most products.97 Thus, by 19 91, the problem of surpluses had 
reappeared.. This led to a second, more fundamental reform round, based on the 
so-calledd McSharry Plan, in 1992. 

premiumm system for  the conversion of dairy cow herds to meat production and a development premium 

forr  the specialized raising of cattle for  meat production, OJ1973 L141/18 and Regulation 107S/77 intro-

ducingg a system of premiums for  the non-marketing of milk and milk products and for  the conversion 

off  dairy herds, OJ 1977 L131/1. 
9''  Fennell 1997, p- 295-296. 
922 Fennell 1997, p. 167; Kapteyn &  Verloren van Themaat 1998, p. 1153. 
9}} Kapteyn &  Verloren van Themaat 1998, p. 1153. 
944 Council Decision 88/739 concerning budgetary discipline, OJ 1988 L185/29 and Interinstitutiona l 

Agreementt  on budgetary discipline and improvement of the budgetary procedure, OJ 1988 L185/33. 
955 Regulation 130/66, OJ 1966 No 165 p. 2965. 
966 Fennell 1997. p. 163. 
977 Fennell 1997, p. 168. 
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3.2.44 The 1992 reform of the market and price policy 

Intro Intro 
Thee McSharry plan,*8 which contained the Commission's ideas 

andd proposals for the reform of the CAP in 1992, indicated that the reform 
wass primarily aimed at ensuring the EC's competitive position, balancing 
thee markets {i.e. reducing overproduction and thus, an increasing burden of 
expenditure),, a better distribution of the support and, finally, recognition of the 
duall  role of farmers, as producers and as stewards of the environment and the 
countryside.""  This resulted in the following reform measures. 

PricePrice support down, direct aids up 
Thee main elements of the market and price policy reform in 1992 were, in 

thee first place, reductions in guaranteed prices (so as to bring the price of EU 
productss down to world market levels)100 and, in the second place, the introduc-
tionn of direct income payments for farmers to offset the reductions in income. 
Thee latter consisted, more in particular, of arable area payments for cereals 
farmerss (for land planted to crops annually), and beef headage payments for 
livestockk producers. In other words, for these sectors a shift from price support 
too direct aids was introduced. In what follows, I wil l have a closer look at this 
policyy change, with special attention for the environmental elements and conse-
quences. . 

ReformReform of arable support 
Regulationn 1765/92,101 which established the arable area payment scheme, 

wass designed both to compensate farmers for the loss of income as a result of 
aa reduction in guaranteed prices for cereals (including oilseeds and protein 
crops)) and to reduce overproduction. The compensatory payments were fixed 
onn a per hectare basis (hence, the name 'per hectare aids' or 'area compensa-
toryy payments') and were regionally differentiated. To apply for them, Member 
Statess had to draw up regionalisation plans. The scheme also included set aside 
measuress for withdrawing land from cultivation. The set aside was in fact a 

99 The plan was named after  Ray McSharry, the Commissioner  responsible for  Agricultur e at the time. 

ww Bull. EC Supp. 5/91, p. 19. 
1000 Council Regulation 1766/92 on the common organization of the market in cereals, OJ1992 L181/21; 

Councill  Regulation 2066/92 amending Regulation 805/68 on the common organization of the market 

inn beef and veal, OJ 1992 L215/49 and complementary regulations such as Council Regulation 2068/92 

fixing ,, for  the period 1 |uly 1993 to 30 June 1996, the intervention prices for  adult bovine animals, OJ 

19922 L215/58. 

'OII  Council Regulation 1765/92 establishing a support system for  producers of certain arable crops, OJ 

19922 L181/12. 
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conditionn for receiving the arable area payments.102 There were two different set 
asidee schemes: a main scheme and a simplified scheme (especially designed for 
smalll  producers). In order to receive payments under the main scheme, farmers 
hadd to take a part of their land out of production for a set period of time. This 
mainn scheme provided for two types of set aside management: the rotational 
(sett aside of land once every six years) and the non-rotational or guaranteed (set 
asidee of a piece of land for the whole period) set aside.103 The set aside rates were 
originallyy set at, respectively, 15% and 18%, but a single, lower, set aside rate 
wass adopted from 1997 onwards.104 Interestingly, the regulation also required 
Memberr States to 'apply appropriate environmental measures', which had to 
correspondd to the specific situation of the land set aside. Thus, the observance of 
basicc environmental safeguards was a condition for receiving aid. This tech-
niquee may be referred to as 'cross-compliance'. Moreover, it should be observed 
thatt this was not the first time that set aside measures were adopted. As wil l be 
discussedd below (in Section 3.3.2), the first set aside measures were developed 
inn 1988 when Regulation 797/85 was amended.105 In addition, Article 10, 5 of 
Regulationn 1765/92 laying down the rules for the arable area payment scheme 
containss a general obligation for Member States to ensure that applicants are 
remindedd of the need to 'respect existing environmental legislation'. Use of the 
verbb 'observe' would have made this provision a lot stronger. 

ControllingControlling structural surpluses in livestock, dairy and tobacco 
Otherr specific supply control measures adopted in 1992 or subsequent years 

concernedd the livestock production sector, the dairy sector and the tobacco 
sector.. In relation to the beef & veal sector, the reform was designed to encour-
agee 'extensive production through increased premia but with the introduction 
off  strict stocking limits'.100 Thus, Regulation 2066/92 placed a limit on the live-
stockk subsidy paid to each producer  by the imposition of premium quotas.107 This 

1011 See also Grossman 1997, p. 672 and Rodgers 1998, p. 22. 
IO''  See also Rodgers 1998, p. 23. 
1044 Council Regulation 1575/96 amending Regulation 1765/92 establishing a support system for  producers 

off  certain arable crops and repealing Regulation 1541/93, OJ1996 L206/1 and Council Regulation 1598/ 

966 derogating from Regulation 1765/92 establishing a support system for  producers of certain arable 

cropss as regards the set-aside requirement for  the 1997/98 marketing year, OJ 1996 L206/41. 
1055 In fact, the set aside scheme for  arable land provided for  in this COM legislation replaced the 'structural ' 

sett  aside (by then consolidated in Regulation 2328/91). In 1992, Regulation 2078/92 on agri-environ-

mentt  measures included provisions on long-term set aside however  (see below, Section 3.3.2 and 3.3.6). 

Communicationn of the Commission 'The Development and the Future of the Common Agricultura l 

Policy',, COM(9i)258, p. 27. 
1077 Council Regulation 2066/92 amending Regulation 805/68 on the common organization of the market 

inn beef and veal, OJ 1992 L215/49. For  similar  limit s in relation to the sheep- and goatmeat sectors see: 

Councill  Regulation 2069/92 amending Regulation 3013/89 on the common organization of the market 

inn sheepmeat and goatmeat, OJ 1992 L215/59. 
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limitedd the number of animals for which headage premiums could be claimed 
(stockingg limits).108 As in the regulation on the arable payment scheme, more in 
particularr its set aside element, legislation was introduced also to allow Member 
Statess to apply the cross-compliance instrument in relation to livestock production 
subsidies.1099 Member States were afforded to limit or abolish payments under 
thee various premium schemes for the different groups of producers if these 
didd not comply with national environmental standards."0 Besides these nega-
tivee incentives, the Community also allowed for positive signals to be given to 
producers.. Specifically in relation to the beef sector, in addition to the (exist-
ing)) 'normal' headage premiums (which, as already indicated, were increased 
progressivelyy to compensate producers for the reduction in the intervention 
price),, a deseasonalisation premium and, more importantly, a supplemental 
amountt for extensification, the so-called 'extensification premium', were intro-
duced."1 1 

Thee quota scheme/levy in the milk and milk products sector, originally 
introducedd in 1984 and designed to reduce surpluses in this sector, was 
extendedd by the adoption of Regulation 3950/92."*  The year 1992 also brought 
thee introduction of production restrictions in relation to the tobacco sector.11' 
Besidess these production quotas, the reform of the tobacco COM in 1992 also 
included:: the abolishment of the intervention and export refunds, simplification 
off  the regime and stricter controls, in particular leading to a limitation of the 
budgetaryy costs of the regime."4 

ThreeThree accompanying measures 
Thee 1992 reform round also led to the adoption of three so-called 'accompa-

nyingnying measures'. These measures were designed partly to accompany the efforts 

Onn the livestock quotas: see also Rodgers 1998, p. 21. 
1099 Council Regulation 3611/93 amending Regulation 805/68 on the common organization of the market 

inn beef and veal, OJ1993 L328/7. For the sheep- and goatmeat sectors see: Council Regulation 233/94 

amendingg Regulation 3013/89 on the common organization of the market in sheepmeat and goatmeat 

andd Regulation 3493/90 laying down general rules for the grant of premiums to sheepmeat and goat-

meatt producers, OJ 1994 L30/9. 
1100 New Article 4g in Regulation 805/68 and new Article 5d in Regulation 3013/89. 

'""  The 'extensification premium' consisted of an additional amount per premium provided that the stock-

ingg density for the holding is less than 1,4 LU per hectare. See Article 4I1 Council Regulation 805/68 on 

thee common organisation of the market in beef and veal, as amended by Council Regulation 2066/92 

(OJ(OJ 1992 L215/49), OJ 1968 L148/24. 
1122 Council Regulation 3950/92 establishing an additional levy in the milk and milk products sector, OJ 

19922 L405/1. 
II }}  Council Regulation 2075/92 on the common organization of the market in raw tobacco. 

" 44 DG Agriculture, Fact-sheet 'Reform of the tobacco sector', October 1998 (on file with the author). 
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madee in the context of certain COMs to control agricultural production."5 

Exactlyy because they escorted the reform of the market support mechanisms, 
thee Guarantee section of the EAGGF instead of the Guidance section financed 
these,, in essence, structural measures. However, assisting the COMs to shift 
fromm price support to income support and bringing about structural adjustment 
weree not the only objectives of these measures. The regulations on agri-environ-
mentt schemes and forestry aid schemes especially, were aimed also at further-
ingg environmental objectives. Because this legislation wil l be examined closer 
below,, in the part on structural measures (Section 3.3.6 and 3.3.5), and in the 
partt on integration through the use of financial instruments (Section 4.3.2.1), 
aa brief indication of their subject matter will be sufficient here. Under Council 
RegulationRegulation 2078/92 Member States were required to develop and implement 
multiannuall  agri-environment programmes, promoting agricultural production 
methodss compatible with environmental requirements."6 Council Regulation 
2079/922079/92 allowed Member States to institute an aid scheme for early retirement 
fromm farming,"7 while Council Regulation 2080/92 provided for the establish-
mentt of a system of financial aid for forestry measures in agriculture."8 

ReformReform in other COM sectors 
Besidess the 1992 reforms in the arable crops, livestock production, dairy 

sectorr and the tobacco sector, reforms also took place in relation to the rice 
sectorr and in the fruit and vegetable sector, respectively, in December 1995 and 
Julyy 1996. The market reform in relation to the rice sector more or less corre-
spondedd with what happened under the 1992 reform to the cereals market."9 

Itt resulted in a lowering of the intervention price and the establishment of a 
hectare-basedd compensatory aid scheme. Intervention was retained as a safety 
net.. Other measures adopted were aimed mostly at curbing production. The 
mainn elements of the reform in the fruit and vegetables COM were: encouraging 
thee development of producer organisations, an adjusted intervention mecha-
nismm (reduction of average withdrawal prices and limit to percentage of products 
whichh may be withdrawn), quality standards, rules on interbranch organisations 
andd agreements, guarantee thresholds (which, if exceeded lead to aid reduction) 

" 55 See also: Explanatory memorandum, 0(^(91)415, p. 2. 
1166 Council Regulation 2078/92 on agricultura l production methods compatible with the requirements of 

thee environment and the maintenance of the countryside, OJ1992 L215/85. 
1177 Council Regulation 2079/92 institutin g a Community aid scheme for  early retirement from farming, 

OJOJ 1992 L215/91. 
1,88 Council Regulation 2080/92 institutin g a Community aid scheme for  forestry measures in agriculture, 

OJ19922 L215/96. 
1199 Council Regulation 3072/95 on the common organization of the market in rice, OJ 1995 L329/18. See 

alsoo Bull. BU12-1995. 
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inn relation to processed fruit and vegetables and, finally, rules on inspections.110 

Environmentall  concerns were integrated in the rules on producer and inter-
branchh organisations (see also above, Section 3.1.6). These organisations are 
requiredd to promote the use of environmentally sound techniques and practices. 
Finally,, it should be observed that the sheep and goat meat COM was reformed 
ass well, in 1998 to be precise. The possibility to apply cross-compliance in rela-
tionn to the direct aid scheme, introduced earlier, was retained. 

AnotherAnother budgetary discipline 
Thee 1988 budgetary discipline was the first but certainly not the last. 

Anotherr was imposed in 1993. This discipline related to the period 1993-1999. 
Itt stipulated that the share of Guarantee spending in the general budget {i.e. the 
entiree Community budget) had to decrease from 50% (at the time) to 45% in 
1999.'2' ' 

SummarySummary and result of the reform 
Thus,, it appears from the above that the 1992 reform measures centred 

aroundd efforts to lower the price support in the COMs for arable crops and 
livestock,, while, at the same time, providing for direct aid schemes (so as to 
compensatee farmers for the income lost) and (re)introducing production quotas. 
Alsoo very interesting are the environmental provisions that were introduced in 
thee COM legislation relating to the arable crops and the livestock sector. Three, 
moree structurally-orientated, measures relating to the environment, forestry and 
earlyy retirement accompanied these reform measures relating to the market and 
pricee policy. Moreover, another budgetary discipline was adopted in 1993. Other 
COMss that were reformed in subsequent years were the rice sector and the 
(processed)) fruit & vegetables sectors. It was reported that the reform efforts did 
nott immediately result in major reductions of production levels, however.122 The 
nextt major reform of the CAP was agreed upon in the context of Agenda 2000. 

3.2.55 The Agenda 2000 reform of the market and price policy 

Intro Intro 
Thee latest reform of the CAP took place in the context of 

'Agendaa 2000', a package of legislative measures designed to prepare the EU 
forr the challenges of a new era, more in particular, the strengthening of its 

1200 Council Regulation 2200/96 on the common organisation of the market in fruit and vegetables, OJ 

19966 L297/1; Council Regulation 2201/96 on the common organisation of the market in fruit and 

vegetables,, OJ 1996 L297/29. See also Bull. FU7/8 -1996, point 1.3.198. 
1211 Council Decision 94/729 on budgetary discipline, OJ 1994 L293/14. 
1222 Grossman 1997, p. 672. 
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policiess and the accession of new Member States, all within a strict financial 
framework.. Besides proposals relating to the regional policy and a pre-accession 
strategy,, the Agenda 2000 package also contained proposals for a(nother) CAP 
reform."'' Both 'internal' and 'external' challenges were said to lie at the basis 
off  these reform proposals. The internal factors consisted of: 1) the danger of 
(new)) market imbalances in some sectors; 2) the 'responsibility of Community 
lawmakerss to integrate environmental concerns into all legislation', as required 
byy the Amsterdam Treaty; 3) the greater consumer interest in food safety, quality 
andd animal welfare; and 4) the need for more decentralisation, greater transpar-
encyy and simpler rules. As for the external factors, they reportedly included 1) 
thee 'growing world demand for food'; 2) 'further moves towards a more liberal 
globall  trading environment'; and 3) 'the challenge of the EU enlargement'.'*4 It 
is,, of course, interesting to note that the integration requirement of Article 6 EC 
iss expressly mentioned as one of the factors pressing for reform of the CAP. This 
wass translated into the strengthening of previous 'integration measures' and the 
introductionn of new efforts, as wil l appear from what follows. 

Thee Council of Ministers as well as the European Council (Berlin summit) 
reachedd agreement on the new CAP in March 1999."5 This resulted in the adop-
tionn of several new regulations. These concerned, more in particular, the reform 
off  the arable crop, beef, milk and wine sectors, as well as a new coherent rural 
developmentt framework, horizontal rules for direct support schemes and reform 
off  the financing of the CAP. Immediately below, the reform of the COMs as well 
ass the introduction of the horizontal rules wil l be discussed. The measures relat-
ingg to rural development will be discussedd in the section on structural measures 
(Sectionn 3.3). 

ReductionReduction in the intervention prices, increase in direct aid 
Thee general trend in the reform exercise of 2000 was: a further lowering of 

pricee support in important COMs (cereals, beef and veal, milk and milk prod-
ucts),, which was, again, combined with an increase in direct payments in order 
too ensure the level and stability of farmers' income (i.e. as compensation for the 
incomee lost). The decrease in price support should lead to lower market prices, 
thus,, bringing the internal prices closer to world prices, which should help agri-
culturall  production to become more competitive and more in line with demand. 
Lett me have a look at the market regimes that were reformed the most. 

1X33 See Commission Communication 'Agenda 2000: For a stronger and wider Union', COM(97)200o and 

forr proposals specifically relating to the CAP: COM (98)158. 
1244 DG Agriculture, Fact-sheet, 'The CAP reform - A policy for the future', July 1999, p. 1 (on file with the 

author). . 
1155 Agriculture Council meeting of March 1999,, press release nr. 6124/99 an<^ Presidency Conclusions, 

Berlinn European Council, 24 and 25 March 1999, Bull. EV 3-1999, point I. 
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ReformReform arable crops 
Thee framework for financial support to the production of cereals, oilseeds, 

proteinn crops and linseed is set out now in Council Regulation 1251/1999 estab-
lishingg a support system for producers of arable crops and Council Regulation 
1253/19999 on the common organisation of the market in cereals.126 The legisla-
tion,, inter alia, provides for a 15% reduction (in two stages) in the intervention 
pricee of cereals, combined with a progressive increase in direct aids (also in two 
steps).. The rules on area payments remain largely unchanged, while the basic 
compulsoryy set aside rate has been set at 10% for the period 2000-2006. Inter-
estingly,, it is provided that set aside pursuant to the agri-environment and affor-
estationn provisions in the new rural development regulation (see below, Section 
3.3.55 and 3.3.6) may be regarded as set aside for the purposes of the set aside 
requirementt as laid down in the arable support regulation.127 As for voluntary set 
asidee (i.e. set aside above 10%), the new regulation on arable support stipulates 
thatt Member States may decide what the maximum rate should be. Just like 
thee set aside measures adopted in 1992, the new rules allow Member States to 
usee the cross-compliance instrument. It provides, more in particular, that 'the 
landd set aside should be cared for so as to meet certain minimum environmen-
tall  standards' (Preamble (21)), and that 'Member States shall apply appropriate 
environmentall  measures which correspond to the specific situation of the land 
sett aside' (Article 6, 2). In addition, in Article 8 of Regulation 1251/1999, the 
generall  environmental provision, which requires Member States to remind 
applicantss of the need 'to respect environmental legislation' and first introduced 
inn 1992, was retained. 

ReformReform beef and veal regime 
Thee new basic regulation on the common organisation of the beef and 

veall  market is Regulation 1254/1999.128 It introduces a 20% cut in the level of 
markett support, executed in three stages. At the same time, it provides for an 
increase,, over a three year period, of the value of the existing premia (special 
premiumm for male animals and suckler cows). The total number of animals 
qualifyingg for these premia will continue to be limited (stocking limits). Other 
premiaa (re) introduced are: a slaughter premium (paid directly to the farmer) 

1166 OJ1999 L160/1 and OJ1999 L160/18. 
1277 See Article 6, 8 Regulation 1251/1999. Therefore, the 0% compulsory set aside rate, as proposed initially 

byy the Commission, was changed to a 10% rate by the Council (in Berlin). Before, the Commission had 

refusedd to accept that any land taken out of production over a 20-year period under Regulation 2078/92 

couldd count towards a farmer's set aside obligations under the arable support regime. 
1288 Council Regulation 1254/1999 on the common organisation of the market in beef and veal, OJ 1999 

L160/211 and Council Regulation 2342/1999 laying down detailed rules for the application of Council 

Regulationn 1254/1999 on the common organisation of the market in beef and veal as regards premium 

schemes,, OJ 1999 L281/30. 

228 8 



CHAPTERR V THE COMMO N AGRICULTURA L POLICY AND THE ENVIRONMEN T 

andd a deseasonalisation premium. The additional amount for extensification is 
alsoo retained in the new legislation."9 The amount itself was in fact increased. 
Thee Commission neatly indicated how each one of these various types of direct 
paymentss has its specific aim.1'0 They are designed, more in particular, to: 

•• compensate for the reduction in the intervention price (slaughtering 
premiumm and the special beef premium); 

•• support incomes to producers who are specialised in beef production 
(sucklerr cow premium); 

•• encourage producers towards extensive farming (extensification payment); 
•• assist producers in less favoured areas (LFA, see below, Section 3.3.3) or in 

Memberr States highly specialised on beef production (additional suckler 
coww premium); 

•• balance the market throughout the year (deseasonlisation premium) and, 
•• permit Member States to support specific production systems (national 
envelopes). . 

Inn other words, the direct payments are designed to serve economic, social as 
welll as environmental aims. Starting from the first of July 2002, the interven
tionn price will be replaced by a basic price for storage (Articles 26 and 47 Regula
tionn 1254/1999). However, producers will be able to benefit from a 'safety net' 
interventionn system, which will be activated when the average market price for 
bullss or steers in a Member State falls below a certain level (Article 27 Regula
tionn 1254/1999). 

ReformReform of the dairy and the wine sector 
Ass for the dairy sector, the reform, i.e. a reduction of intervention prices 

(aa 15% reduction for butter and skimmed milk powder) and the introduc
tionn of a system of aids (a dairy premium), will apply only from 2005-2006 
onwards.1'11 The milk quota regime will be extended and will stay in force until 
2007/2008.''** The scheme is amended so as to allow Member States to promote 
environmentall improvement and/or extensification in this context (new Arti
clee 8). New provisions on the common organisation of the wine market were 
adoptedd also as part of the Agenda 2000 reform of the CAR In order to simplify 

" 99 Articl e 13 Regulation 1254/1999 provides that 'Producers receiving the special premium and/or  the 

sucklerr  cow premium may qualify for  an additional payment of EUR 100 per  premium granted provided 

thatt  durin g the calendar  year  the stocking density on their  holding is less than 1.4 LU/ha' . 
1300 DG Agriculture , Fact-sheet, 'The CAP reform - A policy for  the future' , July 1999, p. 6 (on file with the 

author). . 
1311 Regulation 1255/1999 on the common organisation of the market in milk and milk products OJ1999 

L160/48. . 
I , aa Regulation 1256/1999 amending Regulation 3950/92 establishing an additionaly levy in the milk and 

mil kk  products sector, OJ 1999 L160/73. 
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matters,, the many legislative measures previously governing the wine sector 
havee been consolidated into a single new regulation.133 The main aspects of the 
winee sector reform are: extension of the existing ban on new vineyard plantings 
untill  2010 {but also introduction of a procedure to allocate additional rights), 
retentionn of abandonment premiums, introduction of restructuring and conver-
sionn measures, the establishment of an inventory of production potential and 
ruless on recognition of producer and sectoral organisations. Some concern for 
environmentall  protection is given in the rules on the producer and sectoral 
organisationss (see above, Section 3.1.6) while the ban on new plantings and the 
abandonmentt premiums might have indirect beneficial effects (since they are 
aimedd at curbing overproduction). More specifically directed towards limiting 
orr controlling environmental degradation, is the possibility for Member States 
too make uprooting or grubbing-up of vines conditional upon environmental 
considerations.134 4 

ReformReform of other COMs: tobacco, olive oil and fruit a[ vegetables 
Thee tobacco and olive oil regimes were not incorporated in the Agenda 

20000 reform package. They were the subject of, respectively, extensive and 
moree limited reforms earlier. A fundamental reform of the tobacco regime was 
implementedd in 1998. It was designed to encourage the production of better-
qualityy tobacco varieties, help producers to convert to other activities, impose 
stricterr controls on compliance with Community law, introduce a more flexible 
quotaa system and simplify the administration of the sector.135 But the reform 
alsoo attempted to incorporate environmental protection elements into this 
markett regime. To this end, it introduced aid for research aimed at developing 
moree environmentally friendly cultivation methods. Also, it provided for specific 
Communityy aid to producer groups that could be used by these groups, inter 
alia,alia, to take environmental protection measures.136 Interestingly, provisions 
aimedd at promoting environmental protection had been adopted earlier in rela-
tionn to the recognition of inter-branch organisations in the tobacco sector (see 
alsoo above, Section 3.1.6).137 

1355 Council Regulation 1493/1999 on the common organisation of the market in wine, OJ1999 L179/1. 
1344 Article 8 of Regulation 1493/1999 provides that Member States may subject the designation of areas, in 

relationn to which premiums may be given, to conditions 'including those intended to ensure a balance 

betweenn production and ecology'. 
1355 Council Regulation 1636/98 amending Regulation 2075/92 on the common organisation of the market 

inn raw tobacco, OJ 1998 L210/23. 
1366 See new Article 12 of Regulation 2075/92 and see further Article 40 of Commission Regulation 

2848/988 laying down detailed rules for the application of Council Regulation 2075/92 as regards the 

premiumm scheme, production quotas and the specific aid to be granted to producer groups in the raw 

tobaccoo sector, OJ 1998 L358/17. 
1377 Council Regulation 2077/92 concerning inter-branch organizations and agreements in the tobacco 

sector,, OJ 1992 L215/80. 
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Thee rules governing the market organisation for olive oil were set out in 
Regulationn 136/66 on the establishment of a common organisation of the 
markett in oils and fats.1*8 These rules consisted of: a threefold system of prices, 
exportt refunds, production aid, consumption aid, intervention in the form 
off  private storage, refunds for the canning industry and specific measures to 
promotee the consumption of table olives. Limited transitional reform arrange-
mentss (increase in maximum guaranteed quantity, reduction of the amount of 
aidd to producers, abolishment of specific aid for small producers and consump-
tionn aid and replacement of the system of intervention buying-in by private 
storagee system involving the grant of a premium) were introduced in Novem-
berr 1998 with a view to undertaking wider-ranging reforms in 2001.139 The 
latterr remain forthcoming, however, because, in 2001, it simply was decided to 
extendd the 1998 transitional measures.'40 As a consequence, for this sector, aid 
iss still linked to production. In relation to the environmental component in this 
regime,, it may be observed that the only (direct) efforts to integrate environmen-
tall  protection requirements into this market regime were made in the context of 
thee 1998 measures when a new Article 5, 9 was introduced in Regulation 136/ 
66,, requiring a percentage of the production aid to be used to finance regional 
measuress improving 'the quality of oil production and its environmental 
impact'.. Another measure, which, even though not aimed directly at furthering 
environmentall  objectives but which could at least have indirect beneficial effects 
becausee it was aimed at curbing overproduction, was the rule that aid would not 
bee granted for olive groves planted after 1 May 1998.'4I 

Thee sugar market has been excluded from any reform in the context of 
Agendaa 2000, which has been criticised as (another) victory of the sugar 
lobby.1422 A market regime that has been reformed again, however, is the fruit 
andd vegetables regime. Regulation 2699/2000 attempts to address four urgent 
issues:: the rigidity of the current arrangement for processed tomatoes; the level 
off  the guarantee quantities (quotas and thresholds) for processed tomatoes, 
pearss and citrus fruit; a simplification of the operational fund system and an 
improvementt of the export refunds management for fresh products.143 

'} 88 OJ1966 No 172 p. 3025/66. 

'J99 Council Regulation 1638/98 amending Regulation 136/66 on the establishment of a common organisa-

tionn of the market in oils and fats, O) 1998 L210/32. See also DG Agriculture, Fact sheet, 'Reforming 

thee olive oil sector', October 1998 (on file with the author) and The Economist, June 2001, p. 26. 
1400 Agriculture Council meeting of July 2001, press release nr. 10928/01. 
1411 Article 4 of Regulation 1638/98. 
ll** 22 Impact analyses report for DG Agriculture, February 2000, p. 94 (on file with the author). 
1433 Explanatory memorandum of Council Regulation 2699/2000 amending Regulation 2200/96 on 

thee common organisation of the market in fruit and vegetables; Regulation 2201/96 on the common 

organisationn of the market in processed fruit and vegetables and Regulation 2202/96 introducing a 

Communityy aid scheme for producers of certain citrus fruits, OJ 2000 L311/9. 
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HorizontalHorizontal rules: conditions to direct aid 
Becausee direct aid payments have been introduced increasingly in common 

markett organisations, it has been possible for the Community to extend the use 
off  the so-called 'cross-compliance' instrument, as first used in the regulations 
relatingg to the arable crops and livestock sector, to other COMs. In this respect, 
Regulationn 1259/1999 sets out the necessary (so-called horizontal) rules.144 In 
particular,, on the basis of this regulation, Member States are required to apply 
environmentall  measures in relation to agricultural activity that is subject to 
directt payments. However, they have a lot of discretion as to which environ-
mentall  measures they take and whether they actually make compliance with 
thesee measures a condition for receiving direct aid under the COMs. They must 
simplyy take the measures they consider appropriate 'in view of the situation of 
thee agricultural land used or the production concerned and which reflect the 
potentiall  environmental effects' (Article 3,1). Moreover, Member States may but 
aree not required to reduce or cancel the direct payments if the set environmen-
tall  measures are not complied with. Direct payments may be made conditional 
uponn compliance with, for example: agri-environmental commitments (see also 
below,, Section 3.3.6), general mandatory environmental legislation or specific 
(additional)) environmental requirements (Article 3, 2). A Member State could 
stipulate,, for example, that farmers will receive less direct support under the 
arablee crops regime if they fail to implement the agri-environmental commit-
mentss they have committed themselves to or if they fail to meet the standards 
pursuantt to mandatory environmental legislation, such as legislation relating 
too nitrates pollution. As for the scope of the new regime, it concerns direct aid 
paymentss under the following market organisations: arable crops, potato starch, 
cereals,, olive oil, grain legumes, flax, hemp, silkworms, bananas, dried grapes, 
tobacco,, seeds, hops, rice, beef and veal, milk and dairy products, sheep and 
goatss (Article 1 and the annex). Finally, it should be observed in relation to this s 
horizontall  regulation that its Preamble expressly refers to the need to better 
integratee the environment into the COMs (Preamble (3)). This is one of the few 
piecess of Community legislation that actually quotes the wording of Article 6 
EC. . 

HorizontalHorizontal rules: modulation 
Anotherr instrument that has been introduced in the CAP through the 

adoptionn of Regulation 1259/1999 is that of'modulation' (Article 4 and Arti-
clee 5, 2). It gives Member States the option (not the obligation) to limi t direct 
aidd payments to large farms (up to 20%) and use the money instead for addi-
tionall  rural development measures, i.e. agri-environmental, early retirement, 
lesss favoured areas (LFAs), areas with environmental restrictions and forestry 
measures. . 

1 444 OJ1999, L160/113. 
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LatestLatest budgetary discipline 
Itt was decided that the agricultural budget was to be restricted to an average 

off  EUR 38 billion annually for market and price policy (including veterinary and 
plantt health measures) and EUR 4.3 billion for rural development, including 
agri-environmentt measures. The new financial perspective covers the period 
2000-2006.. After an initial increase in the first few years (until 2003) the CAP 
budgett is set to decrease again. It wil l be a littl e above the 2000 level by 2006.145 

Thee CAP share of the totall  budget used to be two thirds and has been reduced 
noww to under half (46%). In addition, less money is used for market-price 
supports:: 65% of subsidies goes directly to the farmers-146 Regulation 729/70 
onn the financing of the CAP has been replaced by a new financing regulation. 
Regulationn 1258/1999 consolidates former legislation.'47 Interestingly, it provides 
thatt the Guarantee section of the EAGGF wil l finance not only the COMs, but 
alsoo all rural development measures in non-Objective 1 regions. In addition, it 
wil ll  support the so-called 'accompanying' measures (agri-environment, early 
retirement,, LFAs and afforestation measures) in regions covered by Objective 1 
off  the Structural Funds. All the other rural development measures in Objective 
11 regions are assisted by the Guidance section of the EAGGF (Article 1 Regula-
tionn 1258/1999). Thus, the strict separation between the market and price policy 
andd the structural policy, on the one hand, and the respective sections of the 
CAPP fund, the Guarantee and the Guidance sections, on the other hand, defi-
nitelyy belongs to the past. 

Summary Summary 
Thee above overview shows that, while the CAP reform within Agenda 2000 

extendedd or strengthened certain of the reform measures first introduced in 
1992,, it also introduced some new measures. The shift away from price support 
andd towards direct aid continued. Besides the legislation relating to the arable 
crops,, livestock and fruit & vegetables markets, an explicit, if often limited, 
environmentall  component was introduced in the legislation relating to the milk, 
wine,, tobacco and olive oil markets. In addition to these limited environmental 
provisions,, new Community legislation (setting horizontal rules for direct aid) 
alsoo attempts to encourage Member States to take appropriate environmental 
measuress in relation to agricultural activity as well as apply the cross-compli-
ancee instrument for environmental purposes by Unking the set environmental 
measuress to the receiving of direct aid in the context of the COM legislation. 
Thee cleaning up of the financial framework continued as well. In this context 

Presidencyy Conclusions, Berlin European Council, 24 and 25 March 1999, Bull. EU 3-1999, point 

1.12.21. . 

Thee Economist, March 2001, p. 27. 

Councill  Regulation 1258/1999 on the financing of the common agricultura l policy, OJ1999 L160/103. 
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thee strict separation between the two Sections of the EAGGF has been aban-
doned. . 

3.33 The main features of structural measures 

3.3.11 Introduction 

Thiss part of the chapter on the relationship between the CAP 
andd the environment will discuss the CAP legislation concerning agricultural 
structuress and other structural legislation. First, the measures mainly aimed 
att improving the efficiency of agricultural structures wil l be analysed. Second, 
thee rules on support for farmers in so-called 'Less Favoured Areas' (LFAs) wil l 
bee discussed. This will be followed by a description of the legislation on improv-
ingg the processing and marketing conditions for agricultural products, forestry 
measuress in agriculture, 'Environmentally Sensitive Areas' (ESAs) & agri-envi-
ronmentall  measures and, finally, organic farming. 

3.3.22 Improving the efficiency of agricultural structures 

Intro Intro 
Ass already mentioned above, besides measures in the context of 

aa so-called market and price policy, the CAP also incorporates measures relating 
too farm or agricultural structures. They are concerned with so-called structural 
adjustmentt or farm development and were usually co-financed through the 
Guidancee section of the EAGGF. Recently, this has changed to a certain degree, 
however.. Unlike the market and price support measures, the first structural 
measuress were not adopted before the 1970s. In addition, these initial measures 
weree far more limited in scope than the ones the Commission had actually pro-
posed.1488 Over the years, they were further developed, strengthened, amended 
andd consolidated, however, as wil l appear from the following overview. 

TheThe 1972 directives and the ig8$ regulation 
Thee first (socio-)structural measures were primarily concerned with 

modernisingg and expanding agricultural holdings. There were three in total. 
DirectiveDirective 72/15$ on the modernisation of farms provided for financial aid to 
improvee their efficiency. It did so in the form of subsidies for investments neces-
saryy to carry out so-called 'approved farm development plans'.149 Upon comple-
tionn of the development plans, the farmers had to be able to show that they were 
capablee of achieving comparable incomes with other occupations (Article 4,1). 

1488 See Fennel] 1996, p. 48-49 and 207. See also Lauwaars and Timmermans 1999, p. 289. 
1499 OJ1972 L96/1. 
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Besidess providing for investment aid, the directive required Member States to 
introducee a system of incentives to encourage the keeping of accounts on farms 
(Articlee n) as well as to grant launching aid to farmers groups (Article i2).IS° 
Thesee measures were partly financed by the Guidance section of the EAGGF. 
AA second directive, Directive 72/160 concerning measures to encourage the 
cessationn of farming,151 set out a complementary scheme to encourage the early 
retirementt of elderly farmers in favour of development plan farmers.1**  And the 
thirdd socio-structural directive, Directive 72/161 required Member States to set 
upp aid schemes providing advice (on whether to continue farming, move into 
alternativee employment or retire) and training for new and improved skills to 
farmerss and their families.153 Both the measures envisaged in Directive 72/160 
andd Directive 72/161 were, like almost all of the ones in Directive 72/159, (partly) 
financedfinanced by the Guidance Section of the EAGGF.154 None of these initial direc-
tivess in the structural field contained any provisions relating to environmental 
protection. . 

Byy the end óf the 1970s it became clear that the 1972 directives were not 
workingg properly.155 However, in 1981, changes were adopted only in relation to 
thee modernisation directive. The amendments included the placing of restric-
tionss on investment in pig production and milk (so as to re-establish market 
balancee in these sectors),156 and the introduction of aid for young farmers.157 

InIn 1985, the 1972 directives were replaced entirely by a single new regulation. 
CouncilCouncil Regulation 797/85 on improving the efficiency of agricultural structures 
broughtt together and strengthened the existing schemes of the agricultural 
structuress policy, while at the same time introducing some new measures/58 

Thee existing schemes related to: investment aid, aid to young farmers, encour-

1500 The directive also provided for Member States to grant a guidance premium to assist in the adaptation 

off  production where the plan provided for specialisation in the production of beef, veal, mutton or lamb 

(Articlee 10) and aid for irrigation and for land reparcelling with a view to promoting the modernisation 

off  farms {Articl e 13). 
1511 Council Directive 72/160 concerning measures to encourage the cessation of farming and the realloca-

tionn of utilized agricultural area for the purposes of structural improvement, OJ1972 L96/9. 
1522 See also Rodgers 1998, p. 18. 
1533 Council Directive 72/161 concerning the provision of socio-economic guidance for and the aquisition of 

occupationall  skills by persons engaged in agriculture, OJ 1972 L96/15. 
1544 See for more on these directives: Fennetl 1997, p- 220-229. 
1555 Fennell 1997, p- 228. See also p. 22 were it is observed that while every Member State applied Directive 

72/159,, the same could not be said of the other two directives. 
1566 Council Regulation 1945/81 restricting investment aid for pig production, OJ 1981 L197/31 and Council 

Regulationn 1946/81 restricting investment aids for milk production, OJ 1981 L197/32. 
1577 Directive 81/528 amending Directive 72/159 on the modernization of farms, OJ 1981 L197/41. 
1588 OJ 1985 L93/1. See Rodgers 1998, p. 18. 
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agementt of the keeping of accounts, launching aid to farmers' groups, aid for 
trainingg and special aid for the continuation of farming in less favoured areas 
whichh was governed previously by Directive 75/268 (see also immediately below, 
Sectionn 3.3.3). New in the context of the CAP structural policy was the aid 
schemee for forestry measures, which will be discussed below under the heading 
'Forestryy measures' (Section 3.3.5). 

Ass for provisions relating to environmental protection, it may be observed 
inn the first place that Article 19 of Regulation 797/85 allows Member States to 
sett up aid schemes for farmers in so-called 'Environmentally Sensitive Areas' 
(ESAs),, a matter that wil l be further dealt with below as well (in Section 3.3.6). 
Besidess the provisions on ESAs, Regulation 797/85 also contained some more 
subtlee or general references to environmental protection. In particular, it 
providedd for investment aid (Article 3,1; see also Article 8, 2) as well as train-
ingg schemes (Article 22) for environmental purposes. In relation to all of these 
structurall  schemes it is necessary to observe, however, that only the setting up 
off  a system of investment aid was compulsory to Member States. All the other 
aidd schemes were optional to them. 

Regulationn 797/85 did not make any provision for the continuation of the 
pensionn scheme under Directive 72/160. Such a scheme was reintroduced only 
inn 1988 when Regulation 1096/88 was enacted.159 Unlike the previously applica-
blee regime, this 1988 regulation did include certain provisions on environmen-
tall  protection (cross-compliance). 

AmendmentsAmendments in 1987, consolidation in 1991 
Thee 1985 regulation was amended in 1987-1988 and consolidated in 1991. 

Inn 1987 and 1988, the regulation was amended so as to include aid schemes 
relatingg to extensification, conversion of production (both introduced by Regula-
tionn 1760/87) and set aside of arable land (introduced by Regulation 1094/88). 
Farmerss who set aside at least 20% of their arable land could receive a premium 
(voluntaryy set aside). Aid was provided also for the extensification of produc-
tionn (i.e. reducing the intensity of production) that resulted in a 20% reduction 
inn output and for the conversion of production towards products for which no 
surpluss existed. As an intervention which was intended to stabilise the agricul-
turall  markets,160 in other words, reduce market surpluses, it is not surprising 
thatt the set aside was co-financed by the Guidance as well as the Guarantee 
sectionn of the EAGGF. Interesting is that the legislation allowed (not obligated) 
Memberr States to require that the farmer managed the set aside land with a 

1599 Council Regulation 1096/88 establishing a Community scheme to encourage the cessation of farming, 

OJOJ19881988 L110/1. 
1600 See Preamble (5) of Regulation 1760/87: 'Whereas an aid scheme, designed to encourage farmers to 

embarkk upon conversion and extensification of production, may contribute towards adjusting the vari-

ouss production sectors to market requirements, in particular those in which there is a surplus.' 
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vieww to protecting the environment. As wil l be discussed further below (in 
Sectionn 4.3.1.2), this is one of the first instances in which the Member States are 
givenn the option to use the so-called 'cross-compliance' instrument in order to 
integratee environmental protection requirements into specific CAP aid schemes. 

Inn 1991, all of the amendments to Regulation 797/85 were consolidated in 
aa new framework regulation, Regulation 2321/91 on improving the efficiency 
off  agricultural structures, which replaced the 1985 regulation.16' Regulation 
2321/911 governed most of the structural aid schemes (of which only the set 
aside,, the extensification, the conversion and the investment aid schemes were 
mandatoryy for Member States to implement) until a regulation in 1997 replaced 
it.. The 1997 act did not bring many substantial changes but was, first and fore-
most,, designed to consolidate the regime. The investment aid scheme was made 
voluntary.. The extensification and the set aside schemes were incorporated in 
thee wider agri-environment programme, a programme specifically designed to 
promotee environmentally friendly farming practices, which was introduced in 
thee context of the major 1992 reform of the CAR 

TheThe 1992 accompanying measures 
Indeed,, as a result of the 1992 reform, provisions on long-term set aside and 

extensificationn of production were incorporated in one of the three so-called 
'accompanying'' measures (see also below, Section 3.3.6). Council Regulation 
2078/922 provided for a Community aid scheme intended to promote, amongst 
otherr environmentally friendly farming practices, 'an environmentally favour-
ablee extensification of crop farming, and sheep and cattle farming, including 
thee conversion of arable land into extensive grassland' (Article 1 (b)) as well as 
'long-termm set aside of agricultural land for reasons connected with the environ-
ment'' (Article 1 (e)). 

Thee 1992 reform also brought a new regulation - as one of the three so-
calledd accompanying measures - on a Community aid scheme for early retire-
ment,, replacing the earlier 1096/88. The environmental provisions in the 
previouslyy applicable regime were (more or less) retained (cross-compliance 
element)) and, in addition, it was provided explicitly that released land could be 
used,, inter alia, for 'the creation of ecological reserves'. The third accompany-
ingg measure concerned the setting up of a Community aid scheme for forestry 
measuress in agriculture, which will be discussed below (in Section 3.3.5). As 
alreadyy indicated above, it is important to emphasise that these accompanying 
measuress were part-financed by the Guarantee section of the EAGGF, in other 
words,, the section reserved for market and price support measures. This under-
liness the fact that the regulations were designed to 'accompany' the changes to 
bee introduced under the market organisation rules, changes that should help 
reducee market surpluses. 

0/1991L218/1. . 
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Improving/armImproving/arm structures as part of the new rural development policy 
Itt was mentioned already above, that besides adjustments of the market 

regimes,, the CAP reform in the context of Agenda 2000 also introduced an 
integratedd rural development policy, as a second pillar of the CAP. The Guaran-
teee section of the EAGGF finances some measures while others fall under the 
Guidancee section (as also indicated already above). Regulation 1257/1999 brings 
togetherr all of the structural schemes and related measures. In other words, 
whilee rules on agri-environment programmes (including extensification and set 
aside)) as well as rules on early retirement and forestry measures were separated 
fromm the main regulation on improving the efficiency of agricultural structures 
(first,, Regulation 2328/91, later, Regulation 950/97), Regulation 1257/1999 
unitess these structural schemes and measures again in one piece of legisla-
tion.. In particular, the various chapters of the regulation concern: investment 
inn agricultural holdings (Chapter I), aid to young farmers (Chapter II), support 
forr training (Chapter III) , support for early retirement (Chapter IV), agri-envi-
ronmentt support (Chapter VI) and support for forestry measures (Chapter 
VIII) .. In addition, it sets rules for aid in LFAs and areas with environmental 
restrictionss (Chapter V) (see immediately below) and support for improving the 
processingg and marketing of agricultural products (Chapter VII) . All schemes 
andd measures are optional for Member States except the agri-environment 
measures.1622 Although Article 1 of the regulation itself refers, first and fore-
most,, to the objectives of Article 33 EC (i.e. the traditional CAP objectives), the 
Commissionn indicated that the regulation has three main objectives: 

•• to create a stronger agricultural and forestry sector; 
•• to improve the competitiveness of the rural areas, and 
•• to maintain the environment and preserve Europe's rural heritage.16' 

Ass for the environmental aim, the regulation does include specific aid for 
environmentall purposes, such as investment aid to farms so as to take envi
ronmentall measures, as well as a frequent application of the cross-compliance 
instrumentt where the granting of non-environmental aid must be linked to 
compliancee with environmental standards (see further below in part on integra
tionn efforts, Section 4.3.1.2). 

Summary Summary 
Thee first socio-structural measures in the context of the CAP were adopted 

inn the beginning of the 1970s. The legislation that laid down the various 
schemess and measures was repeatedly amended, replaced and consolidated. 

Articlee 43, 2 of Regulation 1257/1999. 

DGG Agriculture, Fact-sheet 'The CAP reform - A policy for the future, July 1999, p. 3 (on file with the 

author). . 
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Ultimately,, together with other structural aid measures (such as measures 
relatingg to LFAs and ESAs), they were integrated in one single regulation laying 
downn the Community's so-called rural development policy, or, the second pillar 
off  the CAP. While at first designed to encourage farmers to modernise and to 
workk efficiently, so as to ensure a fair standard of living for them, increasingly, 
thiss legislation was used also to help solve or, at least, control the problem of 
overproductionn in the agricultural sector. This is illustrated, for example, by 
thee introduction, in the late 80s, of aid schemes for set aside, extensification 
andd conversion of production. In addition, over the years, explicit environmen-
tall  elements were incorporated in the legislation. Investment aid and training 
schemess for environmental purposes were introduced in 1985, for example. 
Underr the current regime (the new rural development regulation), environmen-
tall  objectives may be considered as one of the main types of objectives to be 
pursued. . 

3.3.33 Disadvantaged and problem regions or (agriculturally) 
LFAs s 

Articlee 14, 2 of Directive 72/159 on the modernization of farms 
(already)) allowed Member States to introduce aid schemes for regions where the 
maintenancee of a minimum level of population was not assured and where a 
minimumm amount of farming was essential 'in view of the need to conserve the 
countryside'.countryside'.1616**  However, in 1975, a piece of legislation specifically relating to 
farmingg in 'disadvantaged and problem regions' was adopted. Directive 75/268 
onn mountain and hill farming in certain less favoured areas (LFAs) author-
isedd Member States to, first, designate certain areas as 'Less Favoured' where 
farmingg was rendered more difficult due to 'natural' handicaps and, second, 
developp a special aid scheme in relation to the designated areas to offset those 
handicaps.1655 Three categories of (possible) LFAs were distinguished: 1) moun-
tainn areas, 2) less favoured areas in danger of depopulation, and 3) other less 
favouredd areas affected by specific handicaps. The national measures were eli-
giblee for assistance under the Guidance Section of the EAGGF (Article 15). The 
piecee of legislation was said to be aimed at 'the continuation of farming, thereby 
maintainingg a minimum population level, or conserving the countryside' 
(Articlee 1). Even though this directive could be regarded therefore, at first sight, 
ass being (partly) 'environmentally orientated', it was not really intended as such. 
Thatt it was not directly intended to pursue environmental objectives appears 
clearlyy from the Commission's reply to a European parliamentary question on 
thiss legislation. The Commission indicated, more in particular, that: 

l 6 * o ;;  1972 L 9 6 / I . 

' 6 '0/19751.128/I. . 
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'Directivee 75/268 may not be used to encourage conservation per se but is to 
bee used for the encouragement of farming which, in turn, wil l have a positive 
effectt on the conservation of the countryside. This does not interfere with the 
Memberr States' right to introduce additional schemes for aid for conservation'.166 

Ass one author observed, Directive 75/268 was the first piece of agricultural 
legislationn which referred to the environmental role of farming but the environ-
mentall  aspects of the legislation were 'largely incidental'.167 

Mostt provisions in Directive 75/268 were replaced by (Articles 13-17 of) 
Regulationn 797/85 on improving the efficiency of agricultural structures, and, 
later,, the directive was replaced completely by provisions in Regulation 2328/91 
onn the same matter. Just like in the Community rules on schemes relating to 
investmentt aid, training, early retirement, etc., there has been a positive evolu-
tiontion in the incorporation of environmental provisions in the rules on LFAs. Besides 
replacingg certain provisions, Regulation 797/85 also amended Article 3, 5 of 
Directivee 75/268 seemingly putting a stronger emphasis on the conservation 
off  the environment in the definition of'other less favoured areas affected by 
specificc handicaps' (the third category). Moreover, the new provisions on LFAs 
inn Regulation 2328/91 show how Member States were allowed to apply some sort 
off  cross-compliance in relation to the compensatory allowances paid to LFAs 
-farmers.. Member States could set out conditions for the grant of compensa-
toryy allowances that encouraged the use of environmentally friendly practices 
(Articlee 18, 3). They were also explicitly enabled to differentiate the payments in 
orderr to promote these kind of practices (Article 19,1 (c)).l6S In addition, the new 
provisionss included restrictions on stocking density because the way in which 
thee initial legislation on LFAs had been implemented had led to over-stocking 
andd overgrazing. 

Thee environmental elements in the regime applicable to aid in LFAs were 
strengthenedd further in the new regulation on a rural development policy.'69 

Thee provisions now expressly stipulate that financial aid for LFAs should: 1) 
ensuree continued agricultural land use; 2) help maintain the countryside and 
3)) encourage 'sustainable farming systems which in particular take account of 
environmentall  protection requirements'. It seems this would allow Member 
Statess to encourage the conservation of the countryside per se, although the 
wordingg of the third aim is quite careful, not to say dubious. It is unclear why it 
doess not just refer to the encouragement of 'environmentally friendly farming 

1666 OJ1982 C287/16 at 17. Haigh (1987, p. 315) adds that the use of the word 'will ' is perhaps overconfident 

heree and that 'may' would have been more appropriate. 
1677 Fennell 1997, p. 345. 
1688 These provisions were introduced in this legislation by way of an amendment to Regulation 797/85 in 

1989:: see Article 1,9 of Regulation 3808/89, OJ 1989 L371/1. 
1699 Council Regulation 1257/1999 on support for rural development from the EAGGF, OJ 1999 L160/80. 
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systems'.. In addition, the cross-compliance instrument has been retained. It is 
noo longer optional, however. The allowances are granted per hectare. 

3.3.44 Processing and marketing conditions for agricultural 
products s 

Intro Intro 
Anotherr category of measures that can be classified under the 

headingg 'structural action' relates to the improvement of processing and market-
ingg conditions for agricultural products. The underlying idea is that facilitating 
thee improvement and rationalisation of the processing and marketing of these 
productss will help increase their competitiveness and added value. The support 
mustt contribute to improving the situation of the basic agricultural produc-
tionn sector in question. It must guarantee the producers of such basic products 
ann adequate share in the resulting benefits.170 Below, I wil l discuss the general 
legislationn concerning the improvement of processing and marketing conditions 
forr agricultural products. For reasons of completeness, it should be observed 
thatt for certain products there are more specific processing and/or marketing 
measures.. Examples of such products are: citrus fruits and honey.'71 However, 
thesee specific measures wil l not be analysed here. 

ImprovingImproving processing and/or marketing of agricultural products 
Councill  Regulation 17/64 on the conditions for granting aid from the Euro-

peann Agricultural Guidance and Guarantee Fund allowed for support activities 
inn this field, but it was not until 1977 that a specific legislative act was adopted 
onn this matter. Under Council Regulation 355/77 on common measures to 
improvee the conditions under which agricultural products are processed and 
marketed,, Member States were required to draw up specific programmes to 
developp or rationalise the treatment, processing or marketing of agricultural 
productss (Article 2).172 In order to be eligible for Community co-financing the 
programmess had to be forwarded to and approved by the Commission (Article 
4).. There was a wide range of activities in relation to which projects could be 
proposed:: the development of new outlets for agricultural production, lightening 
thee burden on intervention by way of structural improvements of the market, 
improvementt of marketing channels or rationalisation of the processing method 
off  a product, etc. (Article 11). In order to bring them into line with the new legis-

1700 See Articles 25,1 and 26, 2 van de rural development regulation but also indicated in earlier legislation. 
1711 Council Regulation 2511/69 laying down special measures for improving the production and marketing 

off  Community citrus fruit, OJ1969 L318/1 and Council Regulation 1221/97 laying down general rules 

forr the application of measures to improve the production and marketing of honey, OJ 1997 L173/1. 
, 7 2 0 ; I 9 7 7 L 5 I / I . . 
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lationn on Structural Funds, the rules on support for processing and marketing 
off  agricultural products were replaced with new ones in 1990 (Regulation 866/ 
90).mm Because, in its turn, this regulation was amended several times, it was 
consolidatedd and replaced ultimately by Regulationn 951/97 of 20 May 1997.174 

Thee regime currently in place for this matter is set out in the (new) rural devel-
opmentt regulation.'75 Together with funds spent on improving the efficiency of 
farmss and for LFAs, aid to marketing and processing has been considered to be 
onee of the biggest sources of structural investment in agriculture. Their success-
fulnesss in raising levels of efficiency has, however, been questioned.'76 

EnvironmentalEnvironmental provisions in this legislation 
Regulationn 866/90 allowed Member States to grant investment aids for 

environmentall  purposes by encouraging the production of organically-grown 
productss (i.e. special priority could be given to investments facilitating the 
marketingg of these products), as well as promoting a better use of by-products 
andd recycling of waste. In fact, the support for organically-grown products was 
includedd for the first time in Regulation 355/77 when it was amended in 1987.177 

Att the same time, the 1990 regulation laid down EIA requirements in relation to 
thee proposed measures (Articles 5,1 (g) and 10, 2). The EIA obligations disap-
pearedd in Regulation 951/97, which simply set an obligation for Member States 
too provide information on the arrangements which had been taken to ensure 
compliancee with Community environmental rules (Article 3 (c)). In addition to 
referencess to promoting organically-grown products, a better use of by-products 
andd recycling of waste, it included a general reference to investments helping to 
facilitatee the adoption of new technologies relating to environmental protection 
(Articlee 1, 2 (g)). The new rural development regulation still includes support for 
investmentss to encourage the better use or elimination of by-products or waste, 
butt it does not specifically refer to organically-grown products anymore. Instead, 
itt contains a general reference to processing and marketing support aimed at 
environmentall  protection (Article 25, 2). It also stipulates that support shall 
bee granted only to those who comply with minimum environmental standards 

'7}}  Council Regulation 866/90 on improving the processing and marketing conditions for agricultural 

products,, OJ1990 L91/1. 
1744 Council Regulation 951/97 on improving the processing and marketing conditions for agricultural 

products,, OJ 1997 L142/22. 
1755 Articles 25-28 of Council Regulation 1257/1999 on support for rural development from the EAGGF, OJ 

19999 L160/80. 
1766 Fennell 1996, p. 313. 
1777 See Regulation 1760/87, OJ 1987 L167/1. Two of the three conditions for aid to marketing or processing 

projectss did not have to be met if the project was a pilot or experimental project relating to the market-

ingg or processing of organically-grown products (Article 10). 
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(Articlee 26,1). In other words, both the instrument of financial aid (positive 
incentive)) and of cross-compliance (negative incentive) are used in this context. 

Summary Summary 
Inn sum, since the late 70s, Community legislation has existed that is 

designedd to improve the conditions for the processing and marketing of agri-
culturall  products. Since 1987, this legislation has contained an environmental 
component.. This component has been strengthened over the years. It now 
amountss to environmental protection being one of the objectives that may be 
pursuedd by way of processing and marketing aid, as well as the condition that 
thee non-environmental aid in this context is only given to those who comply 
withh minimum environmental standards. In other words, besides typical 
agriculturall  objectives, such as helping to increase the competitiveness of agri-
culturall  products and stabilising the markets (e.g. by developing new outlets), 
supportt for improving the processing and marketing of agricultural products 
shouldd also contribute to the achievement of environmental objectives. 

3.3.55 Forestry measures 

Intro Intro 
Thee Commission has observed that, even though, the EU 

Treatiess do not contain any provisions on a comprehensive common forestry 
policy,, the 'management, conservation and sustainable development of forests 
aree nevertheless vital concerns of existing common policies like the CAP and 
thee rural development, environment, trade, internal market, research, industry, 
developmentt cooperation and energy policies'.178 Indeed, a number of forestry 
measuress have been adopted that relate directly to the agricultural sector. These 
measuress attempt to contribute to the achievement of the objectives of the EC 
policyy area relating to this sector because they complement schemes designed 
too improve farm structures and/or aim to promote a balancing of the market. 
Inn particular, certain forestry measures have been aimed at developing forestry 
activitiess on farms as well as at promoting afforestation as an alternative use for 
agriculturall  land.179 Exactly because these measures are aimed to (help) attain 
(somee of) the CAP objectives, they fall within the scope of the area and can 
thereforee be based on Articles 36-37 EC. This is the case despite the fact that in 
generall  terms trees and forestry products are not covered by the annex to the EC 
Treaty,, which lists the agricultural products (see also above, in the section on 
primaryy agricultural law, Section 3.1.2). 

177 Commission Communication on a forestry strategy for  the EU, COM(i998)649, p. 8. 
1799 See Articl e 1 of Regulation 2080/92. 
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AidAid schemes for on-farm forestry measures 
Articlee 20 of Regulation 797/85 on improving the efficiency of agricultural 

structuress allowed Member States to grant aid to (main occupation) farmers for 
forestryy measures. The scheme was optional for Member States. Besides this 
aid,, forestry measures (afforestation measures to be exact) were encouraged in 
thee context of the early retirement schemes (See Directive 72/160 and Regu-
lationn 1096/88). None of these rules contained references to environmental 
protection.. The 1985 provisions on an aid scheme for on-farm forestry measures 
weree retained in Regulation 2328/91, the regulation that replaced Regula-
tionn 797/85. Up til l 1991, forestry measures had been incorporated in general 
structurall  legislation designed to improve the efficiency of farms, help restore 
markett balance and maintain a viable agricultural community by ensuring a 
fairr standard of living for farmers. No attention had been given to the possible 
harmfull  effects of afforestation for the environment, let alone, to the potential 
environmentall  benefits of such an activity. To a certain extent, Article 27, 2 
secondd indent of Regulation 2328/91 addressed the first deficiency because it 
requiredd Member States to inform the Commission of the measures they had 
takenn to assess and control the environmental impact of the aids granted. This 
provisionn thus acknowledged that in certain cases afforestation of farmland 
couldd have negative environmental effects. The second deficiency was dealt with 
inn a specific regulation on forestry measures in agriculture, which replaced the 
199 91 regulation rather quickly after its adoption. 

Councill  Regulation 2080/92 was a regulation that dealt exclusively with 
forestryy measures in agriculture.'80 Also, it expressly indicated that it was based 
onn economic as well as environmental considerations.18' Economic interests 
because,, as one of the three so-called 'accompanying measures', it accompa-
niedd the efforts to control agricultural production. In addition, it contributed 
too an improvement in forest resources. Environmental because it is designed 
too encourage forms of countryside management more compatible with envi-
ronmentall  balance, combating the greenhouse effect and absorbing carbon 
dioxide.. The regulation retained the obligation for Member States to assess and 
monitorr the environmental impact of the proposed afforestation (Article 4,1 
thirdd indent). For fast-growing species cultivated in the short term it explicitly 
requiredd that the planting was adapted to local conditions 'compatible with 
thee environment' (Article 2, 2 (c))). If this was not the case, no aid could be 
madee available (cross-compliance). The aid scheme had to be implemented by 
meanss of national or regional multiannual programmes (Article 4,1). However, 

Councill  Regulation 2080/92 instituting a Community aid scheme for forestry measures in agriculture, 

O719922 L 215/96. 

Articlee 1 of Regulation 2080/92 and Commission, CAP Working Notes 'Agriculture and environment', 

1997,, para. 4.2.2 (on file with the author). 

244 4 



CHAPTERR V THE COMMO N AGRICULTURA L POLICY AND THE ENVIRONMEN T 

Memberr States could choose to implement by way of'zonal afforestation plans', 
whichh reflected the diversity of environmental situations, natural conditions and 
agriculturall  structures (Article 4,2). All these provisions were thus intended to 
preventt environmental damage from forestry measures. As previous forestry aid 
schemes,, the one instituted by Regulation 2080/92 was optional for Member 
States. . 

Justt like the other structural and accompanying measures, the Community 
ruless on a forestry aid scheme have been incorporated into the new rural devel-
opmentt regulation. The provisions in Title VII I on forestry in Regulation 1257/ 
19999 underline not just the economic and social functions of forests but also 
theirr ecological role. Consequently, they providee for aid to improve the ecological 
valuee of forests. In addition, the use of the so-called cross-compliance instru-
mentt is strengthened. Support for afforestation of agricultural land can only be 
grantedd if the planting is adapted to local conditions and 'compatible with the 
environment'' (Articles 30 and 31). 

Summary Summary 
Thee Community has adopted forestry measures that were and still are 

designedd to contribute to the attainment of the objectives in Article 33 EC. 
Slowlyy but steadily provisions have been incorporated in this legislation that take 
accountt of both the negative and the positive role that these forestry measures 
cann play in the achievement of environmental objectives. Use is made of positive 
(financiall  aid) as well as negative (cross-compliance) signals in this respect. 

3.3.66 Environmentally Sensitive Areas (ESA) and agri-environ-
mentt measures 

EnvironmentallyEnvironmentally Sensitive Areas (ESA) 
Becausee it was unclear whether Member States were allowed 

underr Community law to support farming practices that helped protect the 
environment,1833 one of the articles in the 1985 regulation on agricultural struc-
turess (Article 19 of Regulation 797/85) allowed them to introduce national aid 
schemess for so-called 'Environmentally Sensitive Areas' (ESA). These areas were 
definedd as 'areas of recognised importance from an ecological and landscape 
pointt of view'. The national aid schemes were to be designed, more in particu-
lar,, so as to encourage 'the introduction or continued use of agricultural production 
practicespractices compatible with the requirements of conserving the natural habitat'At the 
samee time, however, they were also aimed at 'ensuring an adequate income for 
farmers'' (Article 19,1). This dual aimm was clarified further when Article 19 
wass amended in 1987 (see Regulation 1760/87). On the one hand, the schemes 

Seee further on this issue: Haigh 1987, p. 311 and, more elaborately, Baldock and Lowe 1996, p. 13-14. 
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hadd to be aimed at encouraging practices 'compatible with the requirements of the 
protectionprotection of the environment and of natural resources or with the requirements of the 
maintenancemaintenance of the landscape and the countryside'. On the other hand, they were to 
contributee to 'the adaptation and the guidance of agricultural production accord-
ingg to market needs, and having regard to agricultural income losses resulting 
fromm this' (Article 19). It is important to observe also that, initially, the national 
aidd schemes were not eligible for Community co-funding. This changed in 1987 
whenn assistance became available under the Guidance section of the EAGGF 
(seee Regulation 1760/87). In addition, it should be indicated that the schemes 
envisagedd by Article 19 were (and stayed) optional for Member States. The 1987 
amendmentss to the article were consolidated in Regulation 2321/91. 

Agri-environmentalAgri-environmental programmes and commitments 
Thee (national) aid schemes relating to farming in ESAs, set up pursuant 

too Article 19 of Regulation 797/85, formed the roots of the so-called agri-envi-
ronmentt Community aid scheme introduced by one of the 1992 accompany-
ingg regulations. Council Regulation 20J8/92 on agricultural production methods 
compatiblecompatible with the requirements of the protection of the environment and the main-
tenancetenance of the countryside instituted a Community aid scheme that was aimed at 
furtheringg both agricultural and environmental objectives, just like the previ-
ouss national aid schemes.1*3 However, it differs from the earlier efforts in four 
respects.1*44 First, the envisaged measures and practices to be promoted are more 
orr less defined. Aid may be granted to farmers who take up commitments, such 
ass the reduction of the use of fertilisers and/or plant protection products, the 
introductionn of organic farming methods, the upkeep of abandoned farmland 
butt also extensification and conversion of production and long-term set aside of 
farmlandd (as previously laid down in Regulation 2328/91) as well as the manage-
mentt of land for public access. Second, becausee the aid scheme was introduced, 
interinter alia, in order to accompany the changes in the market organisation rules 
(seee also above, Section 3.2.5), it was part-financed by the Guarantee instead of 
thee Guidance section of the EAGGF. As a consequence, a much larger and more 
flexibleflexible budget was available for the measure. And third, unlike the 1985 ESA 
scheme,, the 1992 agri-environment scheme was obligatory for Member States. 
Theyy were required to implement the aid scheme by means of multiannual 
zonall  programmes, which had to reflect the diversity of environmental situa-
tions,, natural conditions and agricultural structures (Article 3).185 Each zonal 

l8)) OJ1992 L215/85. See also Commission Regulation 746/96 laying down detailed rules for the applica-

tionn of Council Regulation 2078/92 on agricultural production methods compatible with the require-

mentss of the protection of the environment and the maintenance of the countryside, OJ 1996 L102/19. 
1844 Compare Baldock& Lowe 1996, p. 23. 
1855 It should be recalled that the other two Community accompanying schemes introduced in 1992 were 

optionall  (see above, Section 3.3.2 and 3.3.5). 
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programmee had define the geographical area concerned, its natural, environ-
mentall  and structural characteristics, the environmental priorities for the area, 
thee conditions for receiving the aid, the estimated annual costs of implementing 
thee programme and the planned efforts in relation to dissemination of informa-
tionn to the farmers. Farmers who (voluntarily) committed, for at least five years, 
too one or more of these agri-environmental measures or practices were granted 
ann annual premium per hectare or livestock unit (Article 4,1). 

Itt is interesting to observe, finally, that Regulation 2078/92 is one of the 
feww pieces of CAP legislation that explicitly refers to the integration clause. The 
firstfirst recital of the Preamble stated, more in particular, that 'the requirements 
off  environmental protection are an integral part of the common agricultural 
policy'.. Agricultural and environmental objectives seemed equally important 
inn this regulation since Article 1 explicitly indicated that the aid scheme had to 
contributee to both. The agricultural objectives consisted of, first, the need to 
stabilisee markets by reducing production while, second, ensuring an appropriate 
incomee for farmers. The environmental objectives concerned, first, the aim to 
controll  the negative environmental effects of certain agricultural activity, and, 
second,, the aim to reward farmers for environmental services rendered. These 
twoo different environmental aspects of the regulation wil l be discussed further 
inn the part on integration efforts below. 

Agri-environmentalAgri-environmental measures in the new rural development policy 
Justt like the other two 'accompanying measures', some provisions in Regula-

tionn 1257/99 replaced the provisions of Regulation 2078/92. Article 22 of the 
latterr explicitly stipulates that support to agri-environment must contribute to 
thee achievement of both the EC's agricultural and environmental objectives. The 
Preamblee indicates that the agri-environment support are designed to 'support 
thee sustainable development of rural areas and to respond to society's increasing 
demandd for environmental services'. The measures are still co-financed from 
thee Guarantee section of the EAGGF (in both Objective 1 and non-Objective 1 
regions).. With the Agenda 2000 reform, the budget available for agri-environ-
mentall  measures has been increased. It is explicitly provided now that agri-envi-
ronmentall  commitments must entail more than the application of'usual good 
farmingg practice' and that the payments represent the income foregone, higher 
productionn costs and the need to provide an incentive (Article 24,1). 

Inn addition, the rural development regulation also provides for support in 
so-calledd 'areas with environmental restrictions'. The envisaged compensation 
iss said to be aimed at 'ensuring environmental requirements' on the one hand, 
andd 'safeguard farming' in these areas, on the other. The restrictions are defined 
ass restrictions on agricultural use as a result of the implementation EC environ-
mentall  rules (Article 16). 
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Summary Summary 
Thee 1992 agri-environment regulation is a piece of legislation in which 

agriculturall  and environmental objectives are clearly combined. It is one set of 
measuress that is designed to serve both types of objectives. Its roots lie in a 1985 
regulationn on improving the efficiency of agricultural structures (Article 19 of 
Regulationn 797/85 on so-called ESAs). Currently, the rules on the agri-environ-
mentall  programmes and commitments are part of the coherent rural develop-
mentt framework, however. 

3.3.77 Organic production 

FinancialFinancial aid incorporated in other legislation 
Itt has been possible to grant financial aid to farmers producing 

organicc products and/or to processors of these products on the basis of various 
piecess of Community legislation. As already appeared from the overview above, 
thiss was the case for the agri-environment regulation (Regulation 2078/92) 
andd the legislation on improving the processing and marketing of agricultural 
productss (Regulation 355/77 and subsequent legislation in this field). Financial 
aidd for the promotion of organic farming could be granted even pursuant to the 
regulationss on improving the efficiency of agricultural structures, in particular, 
Regulationn 797/85 and Regulation 2328/91. Now, organic farmers and proces-
sorss may receive support on the basis of the new rural development regulation 
(Regulationn 1257/1999, cf recital 41 of the Preamble). Moreover, the rules on 
producerr groups and associations give such organisations the power to decide on 
commonn rules relating to organic practices.'86 

LabellingLabelling of organic produce 
However,, it has been argued that financial support was not the main issue, 

exceptt in the transitional phase, which indeed can deter farmers from switching 
too organic production.187 What was really needed at Community level was a regu-
lationn and control system that would guarantee compliance with minimum stan-
dardss as well as protect the consumer. These much-needed rules were adopted 
onlyy in 1991. Council Regulation 2092/91 on organic production of agricultural 
productss and indications referring thereto on agricultural products and food-
stuffss lays down minimum rules on production, labelling and inspection so 
ass to ensure fair competition and promote consumer protection.188 As for the 

1866 See Article 6 of Regulation 1360/78 on producer groups and associations thereof (OJ1978 L166/1), as 

amendedd by Regulation 1760/87 {OJ 1987 L167/1), and later Article 6 of Regulation 952/97 on producer 

groupss and associations thereof (OJ 1997 L142/30). See also provisions in certain COMs regulations 

(seee above. Section 3.1.6). 
77 Fennell 1997, p. 331. 

1888 OJ 1991 L198/1. 
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scopee of this piece of legislation, it may be observed that, at first, it solely applied 
too (processed and unprocessed) agricultural crop products and (any) products 
intendedd for human consumption composed essentially of ingredients of plant 
originn (Article i). However, in 1999, Council Regulation 1804/1999 supple-
mentedd the 1991 regulation to include the organic production of livestock.l8^ 

MultipleMultiple  aims of this legislation 
Thee promotion of organic farming in the context of the CAP must be seen in 

thee first place as yet another means to combat overproduction in certain sectors. 
Thus,, just like extensification and set aside, organic production is regarded 
ass an alternative system of farming introduced to reduce the pressure on the 
market.1900 However, it has been stressed also that encouraging this type of 
productionn methods and products is, at the same time, beneficial to the envi-
ronment.. This is, for example, clearly indicated in the Preamble of Regulation 
2092/91.. The second recital of the Preamble emphasises that organic produc-
tionn may contribute, on the one hand, towards attaining a better market balance 
(i.e.. a better balance between supply of, and demand for, agricultural products) 
and,, on the other hand, towards environmental protection and conservation of 
thee countryside. As for the environmental protection aspect, the Preamble speci-
fiesfies that organic production methods entail significant restrictions on the use 
off  fertilisers and pesticides, which may have detrimental effects on the environ-
mentt (Preamble (9)). Thus, it is clear that Regulation 2092/91 was designed to 
servee multiple aims (besides competition and consumer protection, also agricul-
turall  and environmental aims). 

344 Approximation of laws: plant protection products legisla-
tion n 

Intro Intro 
Inn the following paragraphs, the Community legislation 

concerningg the levels of residues in agricultural products and the placing on 
thee market and use of plant protection products will be discussed. It should 
bee recalled, however, that this is only a small part of the legislation relating 
too plant health. A lot more legislation has been adopted on the protection of 
plants,, including plant genetic resources (phytosanitary legislation). In addition, 
legislationn has been developed on the quality of plant propagating material of 
agriculturall  and horticultural crops and of forests (legislation on the marketing 

1899 Council Regulation 1804/1999 supplementing Regulation 2092/91 on organic production of agricul-

turall  products and indications referring thereto on agricultural products and foodstuffs to include 

livestockk production, O] 1999 L222/1. 
1900 See also Fennell 1997, p. 325. 

249 9 



INTEGRATIO NN OF ENVIRONMENTA L PROTECTION INTO OTHER EC POLICIE S 

off  seed and plant propagating material) and on the property protection of new 
plantt varieties to promote continued breeding of improved plant varieties (Com-
munityy plant variety rights legislation).191 This legislation wil l not be examined 
becausee this would lead me too far. 

Plantt protection products are used in (intensive) agricultural production 
mainlyy to control the various pests, diseases and weeds that may affect crops.192 

However,, their use creates environmental problems such as pollution of ground-
water,, surface water, soil and air, and they may affect human and animal health 
throughh direct exposure. As appears from what follows, Community legislation 
hass been adopted therefore that is not merely focusing on achieving agricultural 
(increasingg agricultural productivity) and internal market objectives (take away 
orr avoid differences between Member States) but that also stresses the need to 
protectt human and animal health and acknowledges the 'dangers' or 'possible 
harmfull  effects' for the environment. It attempts to reconcile the requirements 
off  plant production, on the one hand, and the need to protect human & animal 
healthh as well as the environment, on the other hand. In fact, the directive on 
thee placing on the market and the use of plant protection products goes as far 
ass recognising that the protection of human and animal health and the envi-
ronmentt 'should take priority over the objective of improving plant production' 
(Preamblee (9)).193 The next recital of the Preamble emphasises that the plant 
protectionn products should have no unacceptable impact on the environment, in 
general,, and, no harmful effect on human or animal health or on groundwater, 
inn particular. 

Itt should be observed here that to the degree that the legislation is aimed at 
thee protection of human health directly, i.e. the health of the farmer using the 
productss and of by-standers, it should not be regarded as legislation with an 
environmentall  aim. The term 'environment' includes the protection of human 
healthh indirectly. This issue is very similar to the one that plays in the context 
off  the transport policy where the promotion of transport safety is an original 
transportt policy objective and not an environmental objective, with the excep-
tionn of certain areas such as when the transport concerns dangerous goods or in 
thee field of maritime safety. 

ResidueResidue levels 
Startingg from the mid 1970s, a number of basic directives was enacted 

layingg down maximum pesticide residue levels in and on food crops. It 

1911 See also Commission, CAP Working Notes 'Agriculture and environment', 1997, para. 4.4.3 (on file 

withh the author). 
1922 Commission, CAP Working Notes 'Agriculture and environment', 1997, para. 4.4.1 (on file with the 

author). . 

'9}}  The Court has confirmed this in its case law: Case C-303/94 Parliament v Council [1996] ECR I-2943, 

para.. 25. 
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concerned,, more in particular residue levels in and on fruit and vegetables 
(Directivee 76/895 and Directive 90/642),194 cereals (Directive 86/362)195 and 
foodstuffss of animal origin (Directive 86/363).196 All of these directives are 
stilll  in force. As already noted above, the residue levels are set on the basis of a 
balancingg of various concerns, i.e. agricultural, health and environmental. They 
aree not health safety limits but are said to represent the maximum residue level 
thatt should arise when plant protection products are used correctly: 'they are 
normallyy considerably below the safety thresholds and take into account, where 
relevant,, the different crops on which plant protection products containing the 
samee active pesticide substance may be used'.197 The directives each contain a 
freee trade clause, which provides that the Member States may not prohibit or 
impedee the putting into circulation of the products in question on the basis that 
theyy contain pesticide residues if the quantity of such residues does not exceed 
thee maximum levels specified. 

PlacingPlacing on the market and use 
Substantiall  plant production products legislation containing rules on their 

placingg on the market and their use was adopted in 19 91 under Council Direc-
tivee 9I/4I4.19*  The first Community action in this field already dated from 1979. 
However,, Council Directive 79/117 has a very limited scope, prohibiting the 
placingg on the market of plant protection products containing certain active 
substancess listed in an annex.'99 

Directivee 91/414 harmonises national procedures for authorising plant 
protectionn products while, at the same time, establishing a Community authori-
sationn system for active substances. It requires Member States to ensure that a 
plantt protection product is not authorised unless certain conditions are fulfilled 
(Articlee 4,1). In particular in relation to the protection of health, groundwater 

1944 Council Directive 76/895 relating to the fixing of maximum levels for  pesticide residues in and on frui t 

andd vegetables, OJ1976 L340/26 and Council Directive 90/642 on the fixing of maximum levels for 

pesticidee residues in and on certain products of plant origin, including frui t and vegetables, OJ 1990 

L350/71. . 
1955 Council Directive 86/362 on the fixing of maximum levels for  pesticide residues in and on cereals, OJ 

19866 L221/37. 
1966 Council Directive 86/363 on the fixing of maximum levels for  pesticide residues in and on foodstuffs of 

animall  origin, OJ 1986 L221/43. 
1977 Commission, CAP Working Notes 'Agricultur e and environment', 1997, para. 4.4.1 (on file with the 

author). . 
199 Council Directive 91/414 concerning the placing of plant protection products on the market, OJ 1991 L 

230/1. . 

' ""  Council Directive 79/117 prohibitin g the placing on the market and use of plant production products 

containingg certain active substances, OJ 1979 L33/36. 
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andd the environment, it provides that the product may not have a harmful effect 
onn human and animal health or on groundwater, and may not have an unaccept-
ableable influence on the environment. These elements are to be evaluated in accord-
ancee with so-called 'uniform principles'. In addition, only the products that 
containn the active substances listed in Annex I to the directive may be author-
ised.. The inclusion of active substances in the annex is subject also to conditions 
thatt relate to the effects and influence on health and environment (Article 5). 
Thus,, it seems that in drawing up the provisions of this legislation the Commu-
nityy legislator has taken the precautionary principle as its starting point or basis. 
Beforee a plant protection product can be authorised, it has to be established that 
itit  has no harmful effect or unacceptable influence on health and environment. 

3.55 Agricultural research 

Thee Second, Third and Fourth RTD Framework Programmes 
alll  included specific agricultural research programmes.200 They were, respec-
tively,, CAMAR (Competitiveness of Agriculture and Management of Agri-
culturall  Resources, 1989-1993),201 AIR (Agriculture and Agro-industry, incl. 
Fisheries,, 1990-1994)***  and FAIR (Agriculture and Fisheries, incl. Agro-
industry,, Food Technologies, Forestry, Aquaculture and Rural Development, 
1994-1998).2033 First and foremost, these specific research and technological 
developmentt programmes in the field of agriculture and related sectors were 
designedd to contribute to the achievement of the CAP objectives of course. How-
ever,, some attention was given to the attainment of other Community objectives, 
suchh as those of the economic and social cohesion policy for example. Interest-
ingly,, each one of the programmes also, to a greater or lesser extent, emphasised 

200Councill  Decision 87/516 concerning the framework programme for Community activities in the field 

off  research and technological development (1987 to 1991), OJ1987 L302/1; Council Decision 90/221 

concerningg the framework programme of Community activities in the field of research and technologi-

call  development (1990 to 1994}, OJ 1990 L117/28 and Decision 1110/94 of the EP and of the Council 

concerningg the fourth framework programme of the EC activities in the field of research and technologi-

call  development and demonstration {1994 to 1998), OJ 1994 L126/1. 
2011 Council Decision 90/84 adopting a specific Community research and technological development 

programmee in the field of competitiveness of agriculture and management of agricultural resources 

(1989-1993),, 0/19901.58/9. 
2022 Council Decision 91/504 adopting a specific research and technological development and demonstra-

tionn programme for the European Economic Community in the field of agriculture and agro-industry, 

includingg fisheries (1990-1994), O/1991 L265/33. 
2055 Council Decision 94/805 adopting a specific programme of research, technological development and 

demonstrationn in the field of agriculture and fisheries, including agro-industry, food technologies, 

forestry,, aquaculture and rural development (1994-1998), OJ 1994 L334/73. 
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thee need to help improve the environment.204 Thus, research activities had to 
relatee to the development of more environmentally friendly production systems, 
lesss intensive land-use systems, proper resource management, more environ-
mentallyy friendly types of products, etc. 

Thee agricultural research programme currently in place (under the Fifth 
RTDD Framework Programme)205 is integrated into a larger specific research 
programmee on quality of life and management of living resources.206 A new 
approachh is taken by using key actions. One of the key actions under this RTD 
programmee on quality of life and living resources management concerns 
'Sustainablee agriculture, fisheries and forestry, and integrated development 
off  rural areas including mountain areas', while another relates to 'Environ-
mentt and health'. It is very interesting to see how agricultural research and 
certainn forms of'environmental' research have been placed under one specific 
programmee on the quality of life and management of living resources. As for 
agriculture,, the RTD priorities include: sustainable farm production systems 
andd methods, organic farming systems, development of methods to protect land 
andd prevent soil erosion, multifunctional land use and landscape management 
ass related to important ecosystems and habitats taking also into account aspects 
relatingg to cultural heritage. It is provided that the overall programme on quality 
off  life and living resources management, including the key action on agricul-
turall  research, must be coordinated with the programmes on competitive and 
sustainablee growth and energy, environment and sustainable development (see 
Annexx II of Council Decision 1999/167). 

3.66 Main features of secondary 'agriculture-specific' environ-
mentall  legislation 

Ann important piece of environmental legislation that is specifi-
callyy designed to alleviate the negative environmental effects of agricultural 
activityy is the so-called Nitrates directive.207 Because, through the intensive 
usee of nitrogen-containing fertilisers and manures, nitrates from agricultural 

2044 In this context, the FAIR programme {OJ1994 L334/73) even mentions the results of the UN Confe-

rencee on the Environment and Development (Rio de Janeiro, 1992 and the Ministerial Conferences on 

thee protection of forests in Europe (Strasbourg, 1990 and Helsinki, 1993). 
2055 Decision 182/1999 of the EP and of the Council concerning the fifth framework progamme of the EC 

forr research, technological development and demonstration activities (1998 to 2002), OJ 1999 L26/1. 
2020 Council Decision 1999/167 adopting a specific programme for research, technological development and 

demonstrationn on quality of life and management of living resources (1998 to 2002), OJ 1999 L64/1. 
1077 Council Directive 91/676/EEC of 12 December 1991 concerning the protection of waters against 

pollutionn caused by nitrates from agricultural sources, OJ 1991 L375/1. See in relation to this directive: 

Casee C-293/97 of 29 April 1999 (H.A. Standley) and Case C-69/99 (Commission v UK, brought on 26 

Februaryy 1999, see EELR August/Sept 1999, OJ 15.5.99 C 'j6/8). 
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sourcess are one of the main causes of pollution from diffuse sources affecting 
thee Community's waters, this directive has been adopted. With the Nitrates 
directive,, the environmental policy maker stepped away from its previous focus 
onn remedial action because the directive is designed to both reduce and prevent 
waterr pollution by nitrates from agricultural sources (Article 1).208 For these e 
purposes,, the directive lays down an obligation for Member States to identify the 
waterss affected by this form of pollution and to designate as 'vulnerable zones' 
alll  areas of land in their territories which drain into the waters identified and 
whichh contribute to the pollution {Articl e 3). Subsequently, the Member States 
mustt establish 'action programmes' in respect of the designated vulnerable 
zoness (Article 5). These programmes shall consist of a series of mandatory mea-
suress (Annex III) . Interestingly, Member States also need to establish a code or 
codess of good agricultural practice, which should be implemented by farmers on 
aa voluntary basis (Article 4 and Annex II) . 

Anotherr environmental measure that should be mentioned here is the so-
calledd Sewage Sludge directive.209 The purpose of this directive is to regulate the 
usee of sewage sludge in agriculture in such a way as to prevent harmful effects 
onn soil, vegetation, animals and man (Article 1). 

44 Integration of environmental protection requirements 
intoo the CAP 

4.11 Introduction 

Thee above overview of secondary agricultural legislation shows 
howw some legislation gives attention to environmental concerns. Other legisla-
tionn adopted in the context of this policy area, however, does not contain an 
environmentall  component. Some of this legislation even appeared or appears to 
encouragee (serious) environmentally damaging trends and practices. As already 
indicatedd above (in Chapter IV), in what follows, I wil l examine all of this 
legislationn closer, in particular, with regards to its environmental effects. At the 
samee time, the instruments used in this legislation will be analysed. Ultimately, 
thee environmentally damaging action and the environmentally friendly (or the 
leastt damaging) action will be summarised and compared so as to reach certain 
(preliminary)) conclusions on the net result. 

Seee also: Lenschow 1998, p. 165. 
2099 Council Directive 86/278 on the protection of the environment and in particular of the soil, when 

sewagee sludge is used in agriculture, OJ1986 L181/6. See also, for example, Grossman 1997, p. 669. 
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4.22 Are the most environmentally damaging practices encour-
aged? ? 

4.2.11 By way of direct regulation? 

Theree does not seem to be direct regulation, for example, command and 
controll  regulation, which substantially encourages the most environmentally 
damagingg practices. 

4.2.22 By way of economic/market-based instruments? 

4.2.2.11 Price support, direct aid and quotas 

StimulatingStimulating environmentally damaging practices by way of price 

support support 
Above,, it was observed that the CAP put great emphasis on 

pricee support in the first few decades of its existence. In addition, it was indi-
catedd that, the agricultural sector has been characterised by structural surpluses 
sincee the 70s and it was implied that the price and income guarantees of the 
CAPP were, at least, partly responsible for the creation of these surpluses. This 
causall  link should be looked at more closely. In particular, the environmental 
consequencess of that policy choice should be discussed. Even though the rela-
tionshiptionship between high agricultural price levels and the quality of the environment has 
beenn the subject of some debate, it is generally believed now that there is a link 
betweenn price support and environmental degradation. The reasoning goes as 
follows: : 

'artificially'artificially  high prices for agricultural commodities will  lead to an increased 
levellevel of resource use in farming and a higher level of production than would otherwise 
occur.occur. In turn, it is likely that higher production levels will  be associated with inten-
sification,sification, higher levels ofagrochemical and fertiliser use, rising land prices and an 
increasedincreased demand for agricultural land in regions where it is possible to convert land 
fromfrom non-farming to farming uses',210 

Becausee the system of guaranteed prices effectively links financial support to 
productionn output, it stimulates output and, consequently also, input (or the 
usee of resources, including natural ones). In other words, it intensifies the use 

Baldockk &  Beaufoy 1993, p. 115. See in the same sense: Body 1991, p. 2-9; Runge 1993, p. 96-97; Scott 

1995,, p. 108; Grossman 1997, p. 666; Lenschow 1998, p. 163 and Bongaerts 2000, p. 243. Lenschow 

alsoo observes that, besides contributin g to environmental damage, the system of guaranteed prices is 

alsoo 'trade-distorting , economically costly and socially sub-optimal'. 
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off  inputs, hence, the term 'intensive practices'. The methods used to increase 
production,, such as (increased) use of chemical fertilisers and pesticides, 
mechanisationn of production and introduction of heavy farm machinery, drain-
age,, deforestation and other land reclamation practices caused serious environ-
mentall  problems, ranging from water pollution and soil degradation to loss of 
biodiversity.211 1 

Thatt price support and other production-related aids have led to higher 
productionn and intensification or, at least, reinforced these trends in the agricul-
turall  sector, with detrimental effects for the environment, has been confirmed 
inn reports of the EEA and the Court of Auditors.2" Moreover, these reports 
pointt to a second trend in agriculture, which seems to be fully in line with the 
wayy in which the CAP was worked out but which is highly undesirable from 
ann environmental point of view. It concerns the trend towards concentration of 
(intensive)) agriculture in zones of comparative advantages (e.g. good soil fertil-
ity,, favourable climatic conditions, etc.) and, at the same time, the abandonment 
off  agriculture on marginal land and/or in remote regions."3 Consequently, the 
numberr of farms decreased and a minority of large-scale intensive farmers/ 
producerss received the majority of the financial support under the CAP."4 

Finally,, it should be observed that even the Commission acknowledged the role 
off  the CAP in contributing to intensification. It admitted that 'a high level of 
pricee support favoured intensive agriculture and an increasing use of fertilisers 
andd pesticides'. This resulted in 'pollution of water and soils and damage done 
too certain eco-systems'."5 It also mentioned the changes of landscapes due to 
intensificationn of agriculture. 

ShiftShift from price support to direct income support 
Ass a result of the reform rounds in 1992 and 2000, the CAP has shifted 

progressivelyy away from price support to direct income support.216 The Commis-

2111 Scott 1995, p. 108-109. See also above, Section 2.2 'Effects on the environment'. 
2122 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September 2000, p. 7 (on file 

withh the author); EEA, Environmental signals 2000, p. 31 and EEA, Environmental signals 2001, p. 51. 
2133 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September 2000, p. 7 (on file 

withh the author). See also EEA, Environmental Signals 2000, p. 31. 
2144 Grossman 1997, p. 671. 
2155 Communication 'Directions towards sustainable agriculture', COM(i999)22, p. 5. The Commission 

alreadyy admitted to these effects of the market and price policy, implicitly, in 1988 (Communication 

'Environmentt and agriculture', COM(88)388, p. 16) and, explicitly, in 1991 (McSharry plan, Bull. EG 

Supp.. 5/91, p. 9). See also European Commission and Eurostat, 'Agriculture, Environment, Rural 

Development:: Facts & Figures - A challenge for Agriculture' (Chapter: The challenge of integrating 

environmentall  requirements into the common agricultural policy), July 1999 (on file with the author). 
2166 See on the function of the price system in achieving free movement of agricultural goods: Barents 1994. 

p.. 368. He does not believe it is easy to use direct income support as an alternative and regards price 
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sionn has argued expressly that this was likely to diminish the pressure of 
agriculturall  activities on the environment.117 Indeed, a reduction in the levels 
off  prices may induce farmers to cut costs by way of reducing the use of several 
inputs,, such as plant protection products and inorganic fertiliser, and may lead 
too lower agricultural land values. However, two remarks must be made in rela-
tionn to this (policy) shift and its expected consequences. 

Ass a first remark, it should be observed that simply lowering prices might 
nott lead to falling production or lower input use in all circumstances. Agricul-
turall  sectors do not operate in isolation from each other. Reducing the prices in 
certainn sectors might encourage production in others. Lowering the prices for 
cereals,, for example, wil l reduce the costs of inputs into cattle and dairy farm-
ing,, which wil l lead to greater outputs in those sectors unless something is done 
too discourage this.118 That is exactly what happened under the 1992 reform of 
thee CAP. An advantage for intensive raising of livestock indoors compared to 
feedingg livestock on pasture (extensive livestock rearing) was provided by way 
off  high levels of Community support for forage maize production and lower 
feedd prices due to decreased cereal prices. *'9 Furthermore, while reducing prices 
mightt lead to cost-effective measures suchjis decreased or more specific use of 
fertiliserr and plant protection products, cutting production costs might result 
alsoo in the introduction of less environmentally sensitive practices (e.g. the 
introductionn of large-scale sheep ranching in open landscapes rather than more 
attentivee shepherding).210 The lowering of prices might even induce farmers in 
marginall  regions to abandon farming altogether, with negative effects for the 
cultivatedd landscapes and nature in the areas.111 It should be added to this that 
certainn groups of producers who are utilising environmentally friendly prac-
tices,, such as organic farmers or other farmers using extensive practices and 
maintainingg the countryside (the so-called 'High Natural Value farmers'), may 
requiree high price levels in order to be viable. Farmers using less intensive farm-
ingg methods are often located in agriculturally more marginal areas and may be 
disadvantagedd with regard to infrastructure and proximity to the market.221 Of 
course,, the steady increase of direct aid as compensation for the income lost due 

interventionn in the form of a safety net, as a necessary instrument to guarantee market unity in the 

shortt  term. 
77 Commission, CAP Workin g Notes 'Agricultur e and environment', 1997, para. 4.1 (on file with the 

author). . 

Bongaertss 2000, p. 244. 
99 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September  2000, p. 16 (on file 

withh the author). 

'°° Baldock &  Beaufoy 1993, p. 117. 
;11 Baldock &  Beaufoy 1993, p. 117 and Bongaerts 2000, p. 244. 
122 Baldock &  Beaufoy 1993, p. 115. 
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too the lower price levels (as well as the introduction of other payments, such as 
thee support for agri-environment commitments) could counter negative develop-
mentss such as abandonment of the countryside by farmers. 

AA second remark in this context therefore concerns the effects for the envi-
ronmentt of the shift towards direct aid payments. The question is whether these 
directt payments really are to be preferred over price support from an environ-
mentall  point of view? They seem to be for two reasons. First, it seems easier to 
attachh environmental conditions to direct aid payments than to price support. 
Second,, they allow for farmers to be supported without encouraging them to 
increasee production. This is only true if the direct payments are 'decoupled' 
fromm production or 'production-neutral'. Direct income aid has been intro-
ducedd under the CAP in relation to products such as arable crops, tobacco, beef, 
calves,, sheep and milk. Unfortunately, many of these direct aid payments are 
nott production neutral.22' Payments in relation to the beef sector, for example, 
aree still production-related, even though legislation adopted under the 1992 
reformm did attach maximum stocking density conditions to the calculation of 
thee payments.224 These conditions were retained under the legislation developed 
andd adopted in the context of the Agenda 2000 reform. The stocking limits did 
nott prevent farmers, however, from keeping as many animals as they wanted. 
Theyy simply limited their claims to the eligible number.225 A more targeted, 
andd probably more efficient measure from an environmental point of view was 
thee introduction (also in 1992) of the so-called 'extensification premium'. This 
premiumm is designed to encourage extensive production (see further below, 
underr the section on the use of the instrument of financial aid to encourage 
environmentallyy friendly practices, Section 4.3.2.1). 

Forr reasons of improving the efficiency and international competitiveness of 
Europeann agriculture, it has been argued that further reform of the CAP should 
focuss on decoupling payments from current production and relating them to 
thee production of a historical base year.126 Since, from an environmental point of 
view,, direct aid payments are to be preferred over price support only on condi-
tionn that they are production-neutral, such further reform would be a welcome 
developmentt from an environmental perspective. Additionally, it has been 

2233 See also Baldock & Beaufoy 1993, p. 122: 'since they are linked to a farm's production level or at least to 

thee scale of the farm's productive resources, eg. the area of land'. 
2244 Commission, 'Agenda 2000 CAP reform decisions - impact analyses', February 2000, p. 94-95 (on file 

withh the author). 
2255 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September 2000, p. 15 (on file 

withh the author). 
2266 Commission, 'Agenda 2000 CAP reform decisions - impact analyses', February 2000, p. 95-96 (on file 

withh the author). The report considers the fact that the reform decisions do not explicitly state that the 

directt aid payments are temporary as 'an evident deficiency'. 
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contendedd that, in order to further improve the competitiveness of commer-
ciall  farms, the compensation payments should be offered only in decreasing 
amountss and for a limited period of time. Such further steps towards liberalisa-
tionn of the agricultural sectors would have negative effects on the environment, 
however.. Just like a policy reform that solely consists of lowering prices, such 
stepss would result in abandonment of farming in marginal areas. A solution 
mayy be found in 'permanent payments' that would be justified (only) as remu-
nerationss of environmental services.227 Only when environmentally motivated 
paymentss are fixed according to the value of the environmental services provided 
cann they become a permanent source of farmers' income in many regions.228 

Thiss is exactly what measures such as the agri-environmental programmes are 
designedd for, as wil l be discussed further below. 

InIn sum 
Thee following conclusions may be drawn from the above remarks. First, 

pricee changes alone do not seem to be 'a sufficiently sensitive instrument' to 
achievee specific environmental aims.229 Thus, the Commission was wrong 
inn assuming that the 1992 reduction of price levels in certain sectors would 
automaticallyautomatically relieve pressure on the environment. Measures need to be targeted 
soo as to provide for the desired environmental benefits.2'0 Second, direct aid 
paymentss are only to be preferred over price support if they are decoupled from 
productionn or production-neutral. Third, some support should remain as phas-
ingg out all aid would tricker abandonment of agriculture in marginal areas, 
resultingg in loss of cultivated landscapes and biodiversity. This aid should be 
directlyy linked to the extent to which farmers contribute to environmental goals 
andd maintenance of the countryside, the underlying idea being the remunera-
tionn for the delivery of public goods. In what follows, it wil l become apparent 
that,, over the years, such aid has indeed been provided in the context of the 
CAP. . 

4.2.2.22 Structural aid 

StimulatingStimulating environmental unfriendly practices by way of 
structuralstructural aid 
Nott only the market and price policy has led to the encourage-

mentt of environmentally damaging farming practices. The Commission itself 

2277 Commission, 'Agenda 2000 CAP reform decisions - impact analyses', February 2000, p. 96 (on file 

withh the author). 
222 Commission, 'Agenda 2000 CAP reform decisions - impact analyses', February 2000, p. 100 (on file 

withh the author). 

"9Baldockk & Beaufoy 1993, p- iai. 
2300 See in the same sense: IEEP 1992, p. 29. 
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hass acknowledged that farm modernisation, as encouraged by the aid provided 
forr in the 1972 socio-structural directives, had favoured the farmers with the 
greatestt potential to develop, thus, making the surplus problem worse.251 In 
particular,, investment aid is said to have had serious negative environmental 
effectss because it was used to fund activities such as field enlargement and land 
consolidation,, drainage, woodland, scrub and boundary clearance, etc.232 The 
requirementt that farmers had to be able to achieve comparable incomes with 
otherr occupations led to investments in intensification and not improvement of 
farmm infrastructure and long-term viability. It also meant that aid was mainly 
grantedd to more dynamic and economically promising holdings.233 

Anotherr example of structural aid with negative effects on the environment 
wass that pursuant to the LFA regulation (Regulation 75/268). Because, initially, 
itt did not contain any restrictions on stocking density it led to over-stocking 
and,, subsequently, overgrazing. It has been argued that the legislation had these 
negativee effects on the environment exactly because its environmental objectives 
weree never clear or clearly stated.2'4 Later, the legislation was amended so as to 
solvee the deficiency regarding the stocking density. In addition, the environmen-
tall  aspects of the legislation were clarified. Under the current regime, a cross-
compliancee is built in and it seems possible for Member States to use the aid 
expresslyy for environmental reasons (see also below). 

4.2.33 By way of promoting R&D? 

Overall,, the agricultural research programmes under the 
Second,, Third, Fourth and Fifth Framework Research Programmes do not 
particularlyy seem to encourage research in environmentally unfriendly prac-
tices.. Moreover, in relation to the research that is not specifically aimed at 
developingg environmentally sensitive practices or systems, it is often provided 
thatt it should not have negative effects for the environment or that it should 
bee compatible with environmental protection. It can be pointed out that the 
CAMAR-programmee did provide for research on measures 'to improve agricul-
turall  mechanization in specific regions', while the FAIR-programme emphasises 
thee importance of the utilisation of biotechnology (which should, combined with 

2311 Explanatory memorandum of a package of proposals relating to improving the efficiency of agricultural 

structures,, COM{83)55g, p. 3. See also Fennell 1997, p. 237. According to this document, the policy 

failedd to solve the problem of regional income disparities. It did result in substantial increases in farm 

productivityy in 'good farming regions', in particular by intensifying production and by specialisation. In 

thiss sense, it contributed to an increase of surplus products. 
2311 Baldock & Beaufoy 1993, p. 159. 
2333 Baldock & Beaufoy 1993, p. 159. 
2344 IEEP 1992, p. 27. 
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traditionall  methods lead to the creation of new genotypes in the area of animal 
production,, new plant varieties and hybrids). 

4.33 Are environmentally friendly and/or the least environ-
mentallyy damaging practices encouraged? 

4.3.11 By way of direct regulation? 

4.3.1.11 By way of (traditional) c&c legislation 

Thee above overview of CAP legislation shows that traditional 
commandd & control legislation has been employed in certain instances to 
incorporatee environmental concerns. The most obvious instances concern the 
variouss pieces of legislation relating to plant protection products. On the one 
hand,, there is legislation laying down maximum pesticide residue levels in and 
onn agricultural products. On the other hand, there is legislation that harmonises 
nationall  procedures for authorising plant protection products and that develops 
ann authorisation system for active substances at Community level (Directive 91/ 
414).. As already mentioned, all of this legislation contains a significant environ-
mentall  component. Besides agricultural (plant protection) and internal market 
interestss (take away trade barriers), the legislation also points to and, hence, 
incorporatess health and environmental concerns. In fact, it seems to be aiming 
forr a high level of environmental protection. However, practice shows that it is 
difficul tt to actually realise this high standard of protection. Several bottlenecks 
havee appeared in the implementation of Directive 91/414 for example.235 In 
addition,, recent developments illustrate that policy priorities seem to be shifting 
towardss agricultural concerns.*36 It concerns, especially, the introduction by the 
Commissionn of the notion of'essential use'. This allows for the authorisation 
off  a plant protection product, despite the fact that it is unclear whether it fulfil s 
thee requirements, if it is considered 'essential' for the protection of plants and 
thuss improves plant production.*37 The European Parliament has criticised this 
development.238 8 

Vogelezang-Stoutee 2003, p. 49 and Commission Report, 'Evaluation of the active substances of plant 

protectionn products (submitted in accordance with Article 8(2) of Council Directive 91/414 on the plac-

ingg of plant protection products on the market)', C0M(2O0i)444. 

Vogelezang-Stoutee 2003, p. 49. 

Articlee 15 of Commission Regulation 451/2000 laying down the detailed rules for the implementation 

off  the second and third stages of the work programme referred to in Article 8(2) of Council Directive 

91/414,, OJ 2000 L55/25. 

EPP resolution on the Commission report entitled 'Evaluation of the active substances of plant protection 

products',, A5-0155/2002 (25 April 2002) (on file with the author). 
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Anotherr instance where use is made of the c&c regulation instrument so 
ass to pursue environmental objectives next to agricultural objectives may be 
foundd in the legislation on organically-grown products. More in particular, 
ruless on production,, labelling and inspection have been adopted under Regu-
lationn 2092/91. Just like the plant protection products legislation (and in fact 
otherr legislation discussed below), this regulation has multiple types of aims: 
helpp stabilise the agricultural markets, ensure fair competition and promote 
consumerr protection and reduce the detrimental effects of agricultural practices 
onn the environment. In relation to the latter, it has been observed, however, that 
organicc farming should not be regarded as the ultimate solution to the environ-
mentall  problems that agricultural activity creates. After all, individual organic 
farmss often vary widely and the environmental benefits of organic farming are 
dissimilarr and diverse.239 

Inn addition, the instrument of c&c regulation is used also in certain provi-
sionss of the basic COM regulations. For example, producer organisations in the 
fruitt and vegetables sector must ensure that the way in which products with-
drawnn from the market are discarded is not contrary to the environment, 'partic-
ularlyy as regards water and landscape quality' (Article 23, 2 Regulation 2200/ 
96).. This is an example of'simple' c&c regulation and not of cross-compliance 
because,, compliance with this requirement is not linked to the granting of any 
Communityy financial assistance. The fruit & vegetables regulation also contains 
aa requirement for Member States to adopt a framework setting out the general 
conditionss relating to action designed to develop the use of environmentally 
soundd techniques. It is interesting to observe in relation to this last requirement 
thatt the Commission may ask the Member States to modify its framework if it 
believess that it does not allow for the environmental objectives of Article 174 
ECC to be achieved (Article 25). Another example of the use of c&c regulation in 
thiss way may be found in Article 10, 5 Regulation 1765/92 on the arable area 
paymentt scheme, which contains a general obligation. It requires that Member 
Statess take all necessary measures to remind applicants of the need to respect 
existingg environmental legislation'. However, according to the Auditor's report 
thee Commission has not followed up this requirement in order to ensure its 
applicationn by the Member States.2-'0 The requirement has been retained in the 
19999 legislation. 

2599 EEA, Environmental signals 2000, p. 34. 
2400 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September 2000, p. 11 (on 

filee with the author). The Court indicates that Italy has not taken any measures in this regard, while 

Belgiumm and Portugal did not give the Court any information on how they have implemented the 

requirement. . 
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4.3.1.22 By way of cross-compliance? 

Definition Definition 
Thee instrument of cross-compliance can be defined as the 

instrumentt whereby 'environmental conditions' or 'criteria' are attached to the 
grantingg of'basic' aid. Apparently, the instrument was first developed in the US 
inn the 80s, where it has been applied primarily in the arable farming sector in 
orderr to control soil erosion.141 It is a negative incentive in that farmers, or other 
recipientss (e.g. producer organisations), receive less basic support (direct income 
supportt under the market and price policy or structural aid under the struc-
turall  policy) if they do not comply with set 'environmental conditions'. These 
conditionss seem to range from mandatory environmental rules to the general 
conditionn 'to respect the environment'. This negative incentive should be distin-
guishedd from positive incentivess such as the agri-environment payments, where 
farmerss are receive or are paid extra aid or higher levels of support specifically 
becausee of their environmental performance. Such payments wil l be discussed 
beloww under the heading on the instrument of financial aid. It appears that the 
cross-compliancee instrument has been used in various forms in both the market 
&&  price policy and the structural policy. In addition, the use of the instrument in 
thee legislation on producer organisations wil l be examined as well. 

DirectDirect aid schemes in market and price policy 
Itt was observed above that one of the reasons why direct aid payments are to 

bee preferred over price support lies in the fact that it is easier to attach environ-
mentall  conditions to them. The cross-compliance instrument seems to have 
beenn introduced for the first time in relation to the arable area payments for 
cerealss farmers (in relation to the set aside requirement) and the beef headage 
paymentss for livestock producers and this as a result of the 1992 reform of the 
CAP.. Indirectly, it was obligatory for Member States to apply the cross-compli-
ancee instrument in relation to the arable area payments because the environ-
mentall  conditions were linked to the compulsory set aside, which was in its 
turnn a condition for receiving the direct aid payments. Under the legislation on 
thee livestock production subsidies, however, cross-compliance was simply an 
optionn for Member States, not an obligation. Research has highlighted in fact 
thatt cross-compliance measures in relation to the beef & veal and, later, also 
thee sheep & goats COMs, have had littl e impact and this exactly because few 
Memberr States used the option. In 2000, only Greece and the UK seemed to 
havee introduced such measures.a4a 

1411 Baldock &  Beaufoy 1993, p. 126 and p. 177-178. 
1+aa Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September  2000, p. 16 (on file 

withh the author). 

\ \ 
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Itt does not appear that the voluntary nature of the cross-compliance tech-
niquee has changed under thee currently applicable regime, however. The so-
calledd horizontal regulation (Regulation 1259/1999 establishing common rules 
forr direct support schemes under the CAP) provides that Member States must 
takee 'appropriate' environmental measures in view of the agricultural situation. 
Thesee measures may include general (mandatory) environmental rules as well 
ass (extra) specific environmental requirements. In other words, the instrument 
mayy be used to stimulate extra environmental efforts as well as to help enforce 
mandatoryy environmental legislation. Subsequently, the regulation states that 
Memberr States may, not must, reduce or cancel direct payments if these general 
orr specific environmental requirements are not observed. In other words, it is 
possiblee for Member States to subject direct payments to environmental crite-
ria.2433 The new regulation is an improvement compared to the previous situation 
inn the sense that it extends the (possible) use of the cross-compliance instru-
mentt to many other direct aid payments under the market organisations (c/list 
inn the annex: arable crops, potato starch, cereals, olive oil, tobacco, hops, milk 
andd dairy products, etc.) In light of the above-mentioned practice, however, (in 
particular,, the fact that the cross-compliance measures in relation to the live-
stockk sector have had littl e effect because few Member States used the option), it 
wouldd have been better if the use of the cross-compliance instrument had been 
madee mandatory instead of remaining optional. The cross-compliance element 
inn relation to set aside in the arable crop sector (set out now in Regulation 
1251/19999 establishing a support system for producers of certain arable crops) 
remainss obligatory. 

Thus,, the Member States (still) have a choice as to whether to employ the 
cross-compliancee instrument or not, outside of the set aside scheme. If they 
decidee to do so they also have a lot of discretion on how they apply the instru-
ment.. In particular, they may choose which environmental conditions they 
attachh to the CAP subsidies. Because Member States can decide whether to 
usee the concept or not and if they do, how they fill it  in, it has been argued, on 
thee one hand, that this might lead to different conditions being applied to the 
differentt producers in the various Member States. This, in its turn, might cause 
frictionn amongst the farmer population.244 More in particular, it could create a 
competitivee disadvantage for the farmers in regions with stricter rules.245 On the 
otherr hand, it may be maintained that such flexibility  in the application of the 
cross-compliancee instrument is necessary, especially from an ecological point of 
view.. It has been stated in this respect that it might be quite difficult to identify 

2455 See also DG Agriculture, Fact-sheet, 'CAP reform -The arable crops sector', 1999, p. 1 (on file with the 

author). . 
2 4 4Stcr t .. 2 0 0 0 , 1 2, p.13. 
2455 Baldock & Beaufoy 1993, p. 128. 
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thee appropriate conditions at the Community level. After all, the agricultural 
situationn varies from area to area and region to region.146 In implementing the 
horizontall  regulation, the Netherlands, for example, set additional conditions 
inn relation to the use of agro-chemicals in maize production.*47 Producers who 
doo not comply with these extra conditions risk losing 25% of their subsidies. 
Thee Netherlands also linked environmental conditions to direct aid for starch 
potatoes/488 The latter scheme has been redrawn, however, due to unexpected 
negativee side effects for the environment.149 

Finally,, it should be observed that, besides the horizontal regulation, other, 
moree specific, applications of the cross-compliance instrument can be found in 
thee basic COM-legislation itself. The COM regulation for wine allows Member 
Statess to introduce cross-compliance in relation to the abandonment premiums, 
orr in other words, the aid for grubbing-up vines. The premiums are primarily 
aimedd at solving the problem of overproduction. The Member States have the 
discretionn as to whether to introduce cross-compliance or not in relation to these 
premiums.. However, this is one of the instances in which application of the 
cross-compliancee instrument, and thus the establishment of'environmental 
conditions',, should definitely be made mandatory. The reason lies in the fact 
thatt grubbing-up or uprooting of vines usually increases the risk of soil erosion. 
Inn this respect, the Court of Auditors points to negative effects of uprooting in 
Spainn and Italy.*50 

Cross-complianceCross-compliance in various structural/rural development aid schemes 
Besidess its 'application' in relation to the direct aid payments under the vari-

ouss COMs, the cross-compliance instrument has been introduced in the context 
off  the structural aid schemes as well. It appears from the above overview of the 
legislationn on these schemes that the first applications of the cross-compliance 
instrumentt were introduced in 1988. Regulation 1094/88 and Regulation 1096/ 
8888 each contained provisions that made it possible (not obligatory) for Member 
Statess to employ the cross-compliance instrument in relation to the structural 
supportt in question. In particular, Article 1, 2 of Regulation 1094/88 amended 

2 466 Baldock &  Beaufoy 1993, p. 122 and p. 128. 
1 477 Wijzigingregeling EG-steunverlening akkergebouwgewassen en wijzigingregeling natuurbraaksubsi-

die,, Stcrt. 2000,12, p. 13. 
1 488 Regeling milieuvoorwaarde EG-subsidie zetmeelaardappelen, Stcrt. 2000, 50, p. 18. See also Agenda 

20000 - Brief van de Minister  van Landbouw, Natuurbeheer  en Visserij, TK1999-2000, 25 731, nr. 2, p. 

3-44 and Interdepartementaal beleidsonderzoek: Beleidsvarianten voor  cross-compliance - Brief van de 

Ministerr  van Landbouw, Natuurbeheer  en visserij, TK 28 438, nr. 2, p. 1-5. 
2 499 Intrekkin g Regeling milieuvoorwaarde EG-subsidie zetmeelaardappelen, Stcrt. 2002,162. 
2500 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September  2000, p. 17 (on file 

wit hh the author). 
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Regulationn 797/85 so as to include provisions on an aid scheme to encourage 
sett aside of arable land. In relation to this support, the Community legislator 
introducedd the possibility for Member States to use the cross-compliance instru-
mentt since they could obligate the farmer to manage the set aside land 'with a 
vieww to protecting the environment and natural resources'. Such an option for 
cross-compliancee was set out also in relation to the financial incentives granted 
too farmers who ceased farming, i.e. retired {Articl e 5 Regulation 1096/88). 

Thee third instance in which the cross-compliance instrument appeared was 
inn the legislation providing for structural support to farmers in LFAs.zv Since the 
amendmentt of Regulation 797/85, in 1989 (Article 1, 9 Regulation 3808/89), 
thee Member States were able to apply the cross-compliance instrument in rela-
tionn to the compensatory allowances designed to offset the natural handicaps 
thatt farming in these areas involved. Moreover, the 1989 amendment inserted 
thee possibility for Member States to differentiate the payments in order to 
promotee the use of environmentally friendly practices (Article 19,1 (c)). This 
seemss to have allowed the Member States to pay farmers for environmental 
servicess rendered, as was more widely possible under the agri-environment 
programmes.. Later, the use of the cross-compliance instrument by Member 
Statess was retained in or further extended to the (various other) structural aid 
schemess (see retirement aid scheme under Regulation 2079/92, the forestry 
aidd scheme under Regulation 2080/92 (for fast-growing species), improving 
processingg and marketing of agricultural products). 

Ass for the regimes currently applicable to structural aid, it may be observed 
thatt the rural development regulation attaches compliance with environmental 
standardss or compatibility with environmental protection to the granting/ 
receivingg of nearly all structural aid. In other words, it ties aid, which is given to 
farmerss for various reasons or purposes, to compliance with minimum environ-
mentall  standards. In fact, integration of environmental protection requirements 
iss attempted in two ways in this new legislation. To be precise, both negative 
andd positive incentives are used to achieve integration. On the one hand, most of 
thesee aid schemes include environmental protection amongst the objectives that 
mayy be pursued by way of the financial aid in question. For example, besides the 
preservationn and improvement of the natural environment, hygiene conditions 
andd animal welfare standards, investment aid for agricultural holdings must 
pursuee one or more of the following objectives: reduction of production costs, 
improvementt & redeployment of production, increase quality and the promotion 
off  the diversification of farm activities. On the other hand, the applicable provi-
sionss also requiree that the person who is granted the aid (obviously it concerns 

*5'' A more limited earlier example in the rules on LFA was the requirement that aid to joint investment 

schemess relating to small-scale farm water supply measures had to be compatible with the protection of 

thee environment (Article 17, 2 Regulation 797/85). 
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thee aid aimed at pursuing the non-environmental objectives) complies with 
minimumm environmental standards. In other words, both the instrument of 
financialfinancial aid (positive incentive) and the instrument of cross-compliance (nega-
tivee incentive) are used in this legislation in order to incorporate environmental 
protectionn requirements. Besides support for investment in agricultural hold-
ings,, the same holds (to a greater or lesser extent) for support aimed at: 

•• encouraging early retirement (the aid encourages farmers to retire so 
thatt land is released; this land may be used, inter alia, for the creation of 
ecologicall reserves and if used for other purposes, use of the land must be 
inn a manner compatible with environmental protection) ;a52 

•• supporting LFAs farmers (on the one hand: compensatory allowances 'to 
mainn and promote sustainable farming systems which in particular take 
accountt of environmental protection requirements'; on the other hand: 
onee of the conditions for support is that farmers apply usual good farming 
practicess compatible with the need to safeguard the environment); 

•• improving the processing and marketing of agricultural products (support, 
interinter alia, to protect the environment while one of the conditions for the 
aidd is that the recipients comply with minimum environmental stan
dards); ; 

•• forestry measures (which should contribute to the development of not 
justt the economic but also the ecological and social functions of forests 
inn rural areas and in relation to afforestation aid it is provided that the 
plantingg should be adapted to local conditions and be compatible with 
thee environment while it is also provided that support measures 'must be 
conform'' to the forest protection plans presented under Regulation 2158/ 
922 on protection of the Community forests against fire). 

Thee underlying idea seems to be that if specific aid is not directly aimed at 
protectingg the environment, it should be prevented, nevertheless, that it has a 
negativee environmental effect. In contradiction, in the context of the setting-up 
aidd for young farmers only the negative incentive is used. Article 8 of Regulation 
1257/19999 provides that one of the conditions for this aid is compliance with 
minimumm environmental standards. 

Afterr comparing the various forms in which the cross-compliance instru
mentt has been laid down in the above-mentioned structural legislation over 
thee years, the following observations can be made. First, it seems that the 'envi
ronmentall conditions', which are attached to the aid, can vary greatly. In fact, 

2522 However, there seems to have been a step backwards instead of forwards in terms of the strength of 

thee cross-compliance. The 'farming transferee' is no longer required (as under Regulation 2079/92) 

too farm 'in harmony with the requirements of environmental protection'. Only the 'non-farming 

transferee'' is defined as a person or body who uses the released land for non-agricultural purposes in a 

mannerr compatible with the protection of the environment (cf. Article 11 of Regulation 1257/1999). 
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dependingg on the environmental conditions, stronger or weaker versions of 
cross-compliancee can be distinguished. An example of a stronger form of cross-
compliancee would be where the person or body receiving the aid is required to 
complyy with mandatory general or specific environmental standards or require-
ments.. An example of a rather weak form of cross-compliance may be found in 
earlierr legislation on improving the processing and marketing of agricultural 
products.. Regulation 866/90 required information to be send to the Commis-
sionn on the environmental impact of the proposed measures before aid could 
becomee available (see Articles 5,1 (g) and 10, 2). This can be considered to be a 
weakk form of cross-compliance because it does not necessarily guarantee that 
actionn wil l be undertaken to prevent or mitigate negative effects for the environ-
mentt if they (would) occur. They must simply be assessed. It is not provided 
thatt the Commission must reject the application if there are negative environ-
mentall  effects. Second, it seems that the cross-compliance instrument has been 
introducedd in relation to an increasing amount of aid schemes, just like in the 
markett and price policy. However, in contradiction to the use in the latter, the 
usee of the instrument in the structural aid schemes is compulsory most of the 
time.. Member States are not required to set up an aid scheme for most of the 
differentt types of aid (in fact, only the agri-environment measures are compul-
sory).. If they do provide for the aid in question, however, they must require the 
recipientss of the aid (agricultural holding/farmer) to comply with 'minimum 
environmentall  standards' or ensure that the proposed (supported) measures are 
'compatiblee with the environment'. A third and final observation in relation to 
thee cross-compliance instrument in the structural/rural development legislation 
concernss the possible overlap with the cross-compliance requirement that is laid 
downn in the Structural Funds legislation. In particular, this legislation requires 
thatt measures financed by the Structural Funds are 'in conformity with', inter 
alia,alia, Community environmental rules (see also above, Section 3.1.4). Because 
thee Guidance section of the EAGGF is one of these so-called Structural Funds, 
aidd granted from this section in the context of the regional policy is subject to 
thiss general cross-compliance requirement. 

Cross-complianceCross-compliance in rules on producers organisations 
Inn addition, to the above-mentioned types, a form of cross-compliance may 

bee found also in some of the rules on the recognition of and aid to producers 
organisations.. Above, it was discussed how these organisations must satisfy 
aa whole series of conditions. These conditions relate to the aims they must 
pursue,, the content of their rules of association, etc. As appeared from the 
abovee description, for producer organisations of certain products, some of 
thesee conditions relate to the promotion of environmentally friendly production 
techniques.. Because these conditions must be fulfilled in order for the organisa-
tionss in question to be recognised and because recognition means funding, all 
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off  this may be regarded as an application of the cross-compliance instrument. 
Itt appears therefore that besides recognising their ability to help attain the 
agriculturall  objectives (e.g. contribute to improving the quality of products by 
wayy of giving them control over quality rules), the Community legislator has 
'discovered'' also that the producer organisations may be useful in promoting 
environmentallyy friendly production techniques or practises. This potential for 
integrationn is realised only in the context of a couple of sectors, most notably, the 
fruitt & vegetables sector and the wine sector. 

4.3.1.33 Declaration of generally binding 

Usee is made of yet another, very interesting but (at least, at the 
Communityy level) rarely applied, instrument in the legislation on recognition 
off  and aid to producers organisations. The legislation contains the possibility of 
thee 'declaration of generally binding'. This consists of the possibility for Member 
States,, under certain conditions, to extend the rules (e.g. on production or mar-
keting),, which the organisation or association adopted for its members, to non-
memberr producers. Sometimes the rules for which extension is allowed may 
relatee to environmental protection.3» As the instrument of cross-compliance, 
usee of this instrument to pursue environmental objectives in the context of the 
ruless on producer organisations is very limited. It seems it could be extended to 
otherr sectors. 

4.3.22 By way of economic/market-based instruments? 

4.3.2.11 Instrument of financial aid 

Production-neutralProduction-neutral direct aid payments 
Above,, it was concluded that the shift away from price support 

too direct aid payments is beneficial for the environment only when the direct aid 
paymentss are decoupled or, in other words, no longer tied to production. Since 
thiss is not yet the case for all payments, it may be argued that they still have a 
negativee impact on the environment. They have been dealt with therefore in the 
partt on environmentally unfriendly legislation and wil l not be discussed further 
here.. One of the direct aid payments that should be mentioned here, however, 
iss the (additional) extensification premium under the beef & veal COM. As 
alreadyy observed above, this extra premium was first introduced as a result of 
thee McSharry reform in 1992. It has been retained under the Agenda 2000 
reform.. It is aimed at rewarding beef producers who do not farm intensively 
(i.e.. with a low stocking density). Under the 2000 reform, the amount was even 

15}} Articl e 18,1 (a) Regulation 2200/96 - frui t and vegetables COM. 
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significantlyy increased. Also, the criteria to qualify for this extra premium have 
becomee stricter. Account is taken of the total number of cattle on the farm as 
welll  as of the sheep and/or goats for which premia are paid.154 

COMM support directly aimed at furthering environmental objectives can be 
foundd also in relation to olive oil production. Since 1998 it is provided in the 
basicc COM regulation for oils and fats that a share of the production aid for olive 
oill  producers must be used to finance regional measures relating to the envi-
ronmentall  impact of the olive oil production (Article 5, 9 of Regulation 136/ 
66).. Thus, a share of the market regime support must be reserved for special 
environmentall  needs. Specific aid for environmental protection measures may 
bee granted also to producer groups and inter-branch organisations in the tobacco 
sector. . 

Modulation Modulation 
Above,, it was discussed also how, besides the horizontal rules on cross-

compliancee in relation to direct aid payments, another novelty was introduced in 
thee form of'modulation'. This allows Member States to take away support in the 
formm of direct aid payments from the large farms and use it instead for addi-
tionall  rural development measures. Reportedly, France and the UK have already 
usedd this option.2" 

ESAsESAs and agri-environment schemes: agri-environment incentive payments 
Ass already indicated in the paragraphs on the cross-compliance instrument, 

besidess this negative incentive, the Community has used positive incentives to 
promotee environmentally friendly farming practices in the context of the struc-
turall  policy. In particular, to a greater or lesser extent, the aid schemes under 
thee structural or the so-called rural development policy may be used to encour-
agee the introduction or continued use of environmentally sensitive farming 
practices.. One type of aid schemes was and still is, it seems, primarily designed 
forr those purposes. It concerns the so-called agri-environmental scheme. The 
examinationn of these payments wil l be followed by an analysis of other aid for 
environmentall  reasons in CAP support schemes mainly or also concerned with 
non-environmentall  matters (early retirement, forestry, etc.). 

Itt appears from the text of Article ig of Regulation 797/85 on aid schemes 
relatingg to so-called 'Environmentally Sensitive Areas' (ESAs) (as reproduced 
above)) that it was designed to further both agricultural and environmental 
objectives.. On the one hand, it was aimed at allowing Member States to support 

Inn addition, the forage area to be taken into account for  the calculation of the stocking density shall 

consistt  of at least 50% of pasture land (Articl e 13,3). 

Seee Franz Fischler, Commissioner  for  Agriculture , at a press conference for  International  Green Week 

inn Berlin, 18/01/2001 (speech on file with the author). 
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farmingg practices that contributed to the protection and conservation of the 
environmentt (including the landscape and the countryside). On the other hand, 
itt was considered as another means of ensuring farmers with an adequate 
incomee and it was hoped that encouraging the use of environmentally friendly, 
andd thus generally less intensive, farming practices as well as certain services 
wouldd help alleviate the surplus problem. In other words, it was one action 
contributingg to the attainment of various objectives. It combined both environ-
mentall  and agricultural concerns. Two remarks should be made especially in 
relationn to the environmental component of this legislation. First, it should be 
recalledd that the schemes were not eligible for Community co-funding until 
1987.. It was therefore not the first instance that Community support was made 
availablee to support environmental measures in the context of the CAP. Aid 
(partly)) for environmental purposes and co-financed by the Community was 
givenn for the first time in the context of the investment aid schemes under 
(thee original version of) Regulation 797/85 (see below). Second, it should be 
observedd that, especially in this initial legislation, the importance of the environ-
mentall  element, and thus the fact that environmental measures were promoted 
inn the context of the CAP, should not be exaggerated. As one author put it: 'the 
promotionn of environmental considerations at Community level was littl e more 
thann a means to an end - an alternative income source for farmers, and another 
weaponn to use in the battle to curb production... there was no evidence that the 
environmentt was consistently valued for itself.156 On the other hand, the legisla-
tionn did go a step further than for example the (initial) legislation on support 
too farmers in LFAs where the main objective was agricultural and environmen-
tall  benefits were merely considered to be (possible) positive side-effects. Even 
thoughh the environmental component was not predominant, it is clear that 
Articlee 19 Regulation 797/85 was aimed directly and specifically at furthering 
environmentall  objectives. 

Ass already mentioned above, the rules on ESAs formed the basis for a more 
elaboratee (compulsory) Community regime on agri-environment aid, first laid 
downn in a separate regulation, Regulation 2078/92, and now incorporated in the 
neww rural development regulation (Articles 22 to 24 of Regulation 1257/1999). 
Justt like the support under Article 19, the aid under this legislation had to/ 
shouldd contribute towards the achievement of both environmental and agricul-
turall  objectives. This is clearly stated now in Article 22 of Regulation 1257/1999. 
Ass for the environmental side of the legislation, it appears from the list of 
agri-environmentt commitments, especially the one under Regulation 2078/92, 
thatt there are two types of measures in fact. On the one hand, certain measures 
aree mainly aimed at reducing the existing negative environmental effects of 
agriculturall  activity (e.g. support for commitments to reduce the use of fertilis-

Fennelll  1997. p. 351. 
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ers).. On the other hand, there are measures that emphasise the positive role that 
farmingg and farmers can play in conserving the environment (incl. landscape), 
e.g.. support for the upkeep of the landscape and historical features on agricul-
turall  land. The measures are aimed at encouraging those farming practices on 
whichh biodiversity and the traditional landscape depend. In case of the last type 
off  measures, it seems the legislation thus allows for farmers to be rewarded 
whenn they actively maintain or enhance the countryside. In other words, they 
aree rewarded for providing what could be considered as a public service. As one 
authorr observed, it is surprising that the link between the positive role that 
farmingg plays in relation to the environment (the so-called positive externali-
ties)) and the claim for a financial reward for this service was not made earlier.257 

Whereass the measures rewarding farmers for the public service they render in 
thee form of preserving the countryside (and thus its environment) should be 
welcomedd (see also below on addressing a market failure), the measures aimed 
att mitigating the negative effects of agricultural activities could be considered 
problematicc from a legal point of view. The problem with the agri-environment 
measuress aimed at reducing the environmental costs of farming activities, lies 
withh their possible incompatibility with the polluter pays principle. 

Indeed,, that farmers were or are paid under the agri- environment schemes 
forr providing a public service such as managing land for public access does not 
seemm problematic at all in terms of compliance with the polluter pays principle. 
However,, some have questioned the compatibility of some of the other so-called 
agri-environmentt measures, especially under Regulation 2078/92, with this 
principle.2'88 For example, farmers could be paid to reduce their use of fertilisers 
and/orr plant protection products significantly. If this aid was granted in order 
too help farmers comply with compulsory pollution control targets it should be 
consideredd problematic.259 In fact, Article 4, 5 of the regulation explicitly allowed 
paymentss to be made to farmers to compensate for the income foregone as a 
resultt of complying with EC environmental measures.260 Therefore, it seems 
thee scheme allowed for farmers to be paid to pollute less, instead of requiring 
themm to pay because they pollute, as the polluter pays principle would require. 
Or,, as the Court of Auditors put it: the environmental costs of agriculture are 
transferredd from farmers to taxpayers.261 In this context, the Court pointed to 
thee apparent lack of coordination between various Community policies.262 More 

2577 Fennell 1997, p. 345. 
1588 Baldock& Lowe 1996, p. 20. Compare Scheele 1996, p.7. 
2599 Baldock & Lowe 1996, p. 20. 
26oInn addition, Article 3, 2 of the regulation stipulated that each zonal programme had to indicate which 

environmentall  targets, as laid down in Community legislation, it would (help) realise. 
2611 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September 2000, p. 37 (on file 

withh the author). 
2611 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September 2000, p. 36 (on file 

withh the author). 
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inn particular, it highlighted the fact that much of the agri-environment support 
hadd been directed towards compensating farmers for using less fertiliser while 
thee majority of Member States had still not implemented the Nitrates directive 
properly.26' ' 

Inn order to 'solve' this problematic relationship between the (provision of) 
agri-environmentall  aid on the one hand, and (adherence to) the polluter pays 
principlee on the other, the concept or principle of 'good farming practice' is used. 
Thee idea is that: 

•• as a minimum or baseline, farmers must respect general environmental 
requirementss (i.e. mandatory legislation on pesticides, fertilisers, water 
use,, guidelines on good farming practice, etc.) without receiving any 
paymentt for this. 

•• however, where farmers are asked to pursue environmental objectives 
beyondd 'good farming practice', and they incure costs or forego income as 
aa result of this, society should pay for the (extra) environmental services 
rendered.*64 4 

First,, it should be observed in this respect that the Nitrates directive already 
requiredd Member States to develop 'codes for good agricultural practice' in 
1991.. Second, it must be pointed out that the new rural development regula
tionn explicitly provides now that agri-environmental commitments must entail 
moree than mere application of 'usual good farming practice' (Article 23,2). This 
conceptt could work for the agri-environment measures on condition of course 
thatt mandatory environmental legislation and codes of good agricultural prac
ticee containing the 'baseline standard' are actually adopted and implemented in 
Memberr States. The disappointing record of Member States in implementing 
thee Nitrates directive was already mentioned. In 2000, the Court of Auditors 
alsoo came to the conclusion that, overall, such codes of good agricultural prac
ticee had not been or not sufficiently been developed by Member States.265 

Unfortunately,, this does not represent the end of the discussion on the 
compliancee of structural aid under the CAP with the polluter pays principle. 
Whilee the possibility to compensate farmers under the agri-environment 

33 For  the most recent state of implementation see: Commission report 'Implementation of Council Direc-

tivee 91/676 concerning the protection of waters against pollution caused by nitrates from agricultural 

sourcess - Synthesis from year  2000 Member States reports', COM(2002)407. 
264264 Commission Communication, COM(200o)20, p. 6-7. See also Commission Regulation 746/96 laying 

downn detailed rules for  the application of Council Regulation 2078/92 on agricultural production meth-

odss compatible with the requirements of the protection of the environment and the maintenance of the 

countryside,, OJ1996 L102/19 (Preamble {8». 
22 5 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September  2000, p. 38 (on file 

withh the author). 
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schemee for costs incurred or income foregone because of compliance with 
compulsoryy rules has been removed, new room for such compensation has been 
createdd by the insertion of a title in the rural development regulation on aid 
forr so-called 'areas with environmental restrictions'. Article 16 of Regulation 
1257/19999 (on support for rural development from the EAGGF) allows payments 
too farmers to compensate them for costs incurred or income lost because of 
limitationss on agricultural use due to the implementation of 'EC environmental 
legislation'. . 

Finally,, something should be said about the implementation and effective-
nesss of these agri-environmental aid schemes. Apparently, Article 19 of Regula-
tionn 797/85 was not a huge success. Initially, only a few Member States imple-
mentedd it.266 Other Member States followed with small experimental schemes 
inn 1987, i.e. only after co-financing by the EC was introduced.267 In order to 
improvee the situation, the 1992 scheme was made obligatory for Member States. 
Andd indeed, the agri-environment schemes under Regulation 2078/92 seem to 
havee been more successful, at least, at first sight. In 2000, the EEA reported that 
thee area under specific management contracts (agreements that give more atten-
tionn to maintaining biodiversity and landscape) covered more than 22 million 
hectaress (which is 20% of the agricultural area used in the EU), thus exceeding 
thee target set in the Fifth Environmental Action Programme (15%).268 It further 
observedd that all Member States had introduced agri-environmental measures. 
However,, the extent to which they did so varies considerably from more than 
60%% of farms in Austria, Finland and Sweden to 7% or less in Belgium, Greece, 
Spainn and Italy.269 Earlier, the Commission had already noted that only five 
Memberr States accounted for 86% of the expenditure and that uptake was 
generallyy low in highly productive and intensive agricultural areas.270 The Court 
off  Auditors identified serious implementation problems leading to low rates of 
farmerr participation and 'consequently low environmental impact', in Germany, 
Portugal,, the UK, Austria, Spain, France, Finland and Sweden. Furthermore, 
itt has been stressed that the amount of area covered does not say anything 
aboutt the environmental performance of the scheme. Or, in other words, high 
participationn rates are no guarantee, in themselves, of significant environmental 
impact.1711 Indeed, it appears that 'many of the programmes lack precision in 

266Baldockk & Lowe 1996, p. 19. 
267Lenschoww 1998, p. 164 
2688 EEA, Environmental signals 2000, p. 34. 
l 69I nn 2001, the EEA reported that uptake was very high (78% of holdings in Austria, 77% in Finland and 

64%% in Sweden) in the new Member States but very low in countries with high nitrogen surpluses. See 

EEA,, Environmental signals 2001, p. 54. See also Grossman 1997, p. 679. 
2700 See Commission Communication 'Directions towards sustainable agriculture', COM{i999)22, p. 16. 
2711 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September 2000, p. 20 (on file 

withh the author). 
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theirr protective objectives and have no monitoring provisions'.372 On top of that, 
expendituree on management contracts remains extremely modest in compari-
sonn to the total CAP budget {only around 4% of the Guarantee section of the 
EAGGF).27'' As a consequence, it is sometimes more profitable for farmers to 
receivee a payment for arable set aside than to enter an environmental scheme, 
accordingg to the EE A. The smaller budget available for agri-environmental 
measuress seems responsible, for example, for the fact that they have had a 
smallerr impact on the (sustainable) use of plant protection products than that of 
thee COMs.27* 

Theree appears to be a discrepancy between the results of the evaluation 
off  the programmes by the Commission and those by the EEA and the Court 
off  Auditors, with the first being far more positive about the agri-environment 
programmess than the latter two. The Commission nevertheless admitted that 
thee application of the legislation must be increased in some regions and Member 
States,, and that the identification of objectives needs to be more specific in many 
programmes.1755 Besides overall objectives, precise objectives or targets need to 
bee identified. However, no extra guarantees seem to be laid down in this regard 
inn the new {rural development) legislation. The Member States do not seem to 
bee required to give information in the programmes on the precisee environmen-
tall  targets they want to achieve.276 

AidAid for set aside, conversion and extensification 
Ass appeared in the overview of CAP legislation above, before it was incor-

poratedd into the agri-environment regulation (Regulation 2078/92), the rules 
onn support for set aside, conversion and extensification were part of the more 
generall  legislation on adjusting agricultural structures (Regulation 797/85 and 
Regulationn 2328/91). In this context, these alternative farming systems were 
firstfirst and foremost directed towards balancing the markets.277 They were not 

2722 EEA, Environmental Signals 2000, p. 34 (referring to a report of Birdlif e International). 
2733 Commission Report on the application of Council Regulation 2078/92 on agricultural production 

methodss compatible with the requirements off  the protection of the environment and the maintenance of 

thee countryside, COM(97)620, p. 16 and EEA, Environmental Signals 2000, p. 34. See also Grossman 

1997,, p. 679. 
2744 Analysis of Agricultura l Policy in relation to the use of Plant Protection Products (Final Report for  DG 

Environment),, August 1996, p. 3-4 (on file with the author). 
2755 Commission Report on the application of Council Regulation 2078/92 on agricultural production 

methodss compatible with the requirements off  the protection of the environment and the maintenance 

off  the countryside, COM(97)620, p. 25-28. 
2766 See also Commission Regulation 1750/1999 laying down rules for  the application of Council Regulation 

1257/19999 on support for  rural development from the EAGGF, OJ1999 L214/31. 
2777 See also 1EEP 1992, p. 28. 
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targetedd in such a way so as to be a useful tool for promoting environmental 
objectivess as well. This is confirmed by the fact that the preambles of the legisla-
tionn introducing rules on these alternative farming systems (Regulations 1760/ 
877 and 1094/88 amending Regulation 797/85) do not refer to environmental 
objectives.. In other words, it was legislation that was not directly or explicitly 
intendedd to integrate environmental protection requirements into the CAP 
structurall  policy but that indirectly did have or, at least, could have beneficial 
environmentall  effects. The only element in this legislation that was specifically 
andd directly aimed at furthering environmental objectives was the option for 
Memberr States to introduce the cross-compliance instrument in relation to the 
supportt for set aside of arable land. However, the environmental component of 
thee schemes changed when provisions on these farmingg systems were incor-
poratedd into the agri-environment regulation. The latter, for example, provided 
forr so-called 'long term environmental set aside', i.e. set aside of farmland for 
att least 20 years for 'reasons connected with the environment'. Examples of the 
latterr have been given by the Commission: 'set aside in order to create biotopes 
orr small natural parks', for example.278 

EnvironmentalEnvironmental support in schemes aimed at structural adjustment 
Ass already mentioned above in the paragraphs on the use of the instru-

mentt of cross-compliance in the new rural development legislation, two diffe-
rentt ways are used to integrate environmental protection requirements in this 
legislation.. Besides a cross-compliance requirement in relation to almost all of 
thee aid schemes set out in the regulation, many of the schemes also include 
environmentall  protection amongst the objectives that may be pursued by the 
financialfinancial support in question. Above, the example was given of investment aid, 
whichh may be used for the reduction of production costs for example, as well 
ass for the improvement of the environment (Article 4). It should be observed, 
however,, that this was not the first time such aid for environmentally friendly 
investmentss (environmental investment aid), was provided for. In fact, as also 
alreadyy indicated, investment aid for environmental purposes (co-financed by 
thee Community) was mentioned for the first time in the context of the invest-
mentt aid schemes of 1985. The original version of Regulation 797/85 stated 
thatt investment aid for 'the protection and improvement of the environment' 
couldd be given to both farms with and without an improvement plan. It has been 
arguedd in this respect that investment aids with environmental objectives can 
indeedd complement the agri-environmental aid. It is important that the aid is 
tailoredd to local needs, however.279 Besides this addition, the rules in Regula-
tionn 797/85 were also an improvement (from an environmental point of view) in 
comparisonn to the initial legislation on structural adjustment {1972 directives) 

2788 See DG Agriculture, CAP Working Notes: 'Agriculture and environment' 1997 (on file with the author). 
2799 Baldock & Beaufoy 1993, p. 160. 
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inn other respects. The requirement in these original rules that farmers had to 
achievee certain levels of income (which had encouraged investments in inten-
sification)) was relaxed and investment aid relating to sectors for which overpro-
ductionn existed was restricted further. On the other hand, the initially proposed 
legislationn was even stronger as it stated that new investment aid had to apply 
to,, inter alia, environmental measures.*80 Inn other words, Member States were 
obligatedd to introduce such aid. The fact that this provision was watered down 
laterr has been considered as a sign that not all Member States were ready yet to 
introducee environmental concepts in farming.18' Not much has changed in this 
regard,, however. Member States are still not obligated to provide for environ-
mentall  investment aid under the current regime (as set out in Articles 4 to 7 of 
Regulationn 1257/1999). The legislation does provide that the investment aid may 
nott result in a production increase.*8* 

Besidess investment aid, support aimed at structural adjustment was made 
availablee also to encourage the early retirement of farmers. While it was some-
whatt unclear whether aid could be granted under Regulation 1096/88 specifi-
callyy for environmental purposes, the aid provided for by Regulation 2079/92, 
indirectly,, enabled environmental objectives to be pursued. In particular, the 
regulationn allowed Member States to establish 'ecological reserves' with released 
land.. Thus, besides negative incentives (use of the cross-compliance instru-
ment),, the legislation also used the instrument of financial aid to promote envi-
ronmentall  objectives, be it in a more indirect way. In relation to the implementa-
tionn of Regulation 2079/92, the Court of Auditors has observed, however, that 
thee environmental impact of this measure has been 'insignificant'. At the time 
off  the creation of its report (end of 2000), only Ireland had used the option.28' 
The-possibilityy to use released land for the creation of ecological reserves has 
beenn retained in the currently applicable regime (as set out in the rural devel-
opmentt regulation). Unfortunately, the scheme remains optional for Member 
States. . 

EnvironmentalEnvironmental support in LFAs 
Despitee the fact that they were not designed to pursue environmental objec-

tivess per se, as explicitly indicated by the Commission (see above, Section 3.3.3), 

'COM{83)559::  proposed Articl e 3,1 (c). 

Fennelll  1996, p. 349. 

Indeed,, one of the conditions for  environmental investment aid under  Regulation 950/97 was that it 

couldd not lead to an increase in production capacity. It has been questioned whether  this condition was 

fulfille dd in the case of the so-called VAMI L regulation (a Dutch regulation) {OJ 2000 C354/2). Articl e 6 

off  Regulation 1257/1999 now provides that investment support may not be designed to increase produc-

tionn for  which no normal market outlets can be found. 

Courtt  of Auditors, Special Report No 14/2000 on 'Greening the CAP', September  2000, p. 19 (on file 

wit hh the author). 
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andd these objectives had thus not been stated or identified clearly, the initial 
ruless on aid in LFAs were nevertheless used effectively in certain Member States 
too encourage extensive, i.e. environmentally sensitive, practices. In the Nether-
lands,, for example, it provided incentives for farmers in wet grassland areas to 
continuee with 'traditional' systems, rather than to drain the land.2*4 However, 
ass already observed above, in other Member States the rules were implemented 
inn such a way so as to provide an incentive for over-stocking. In other words, its 
environmentall  impact depended on the way in which each Member State had 
implementedd the legislation. Over the years, the environmental component in 
thee legislation has been clarified and strengthened. Since the end of the 80s, 
thee rules have provided more explicitly for aid to help achieve environmental 
objectives.28'' In relation to the current regime, the Commission explicitly indi-
catedd that it wil l gradually be transformed into an instrument to maintain and 
promotee low-input farming systems.286 

Alsoo interesting in the evolution of the legislation on LFAs support is the 
discussionn on the meaning of the term 'handicaps' in relation to the designation 
of'lesss favoured areas'.187 Regulation 797/85 clarified this term as used in the 
initiall  legislation (Directive 75/268) by adding the word 'natural'. Indeed, earlier, 
inn a reply to a parliamentary question to be precise, the Commission had indi-
catedd that the handicaps had to result from permanent natural conditions that 
weree unfavourable for farming.288 Handicaps that had been artificially imposed 
by,, for example, environmental legislation, were not covered by the term. Conse-
quently,, support could not be provided to farmers hindered in their activities by 
restrictionss resulting from the implementation of mandatory rules relating to 
environmentall  pollution for example. This is an interesting conclusion because 
inn subsequent legislation such support has in fact been made available, even 
onn a wider scale because it has not been limited to farming in LFAs (see above 
discussionn on compatibility of agri-environment support with the polluter pays 
principle).. It is also interesting to see how provisions on support for 'areas with 
environmentall  restrictions' is placed now in the same title as aid for LFAs in 
Regulationn 1257/1999. As discussed, support in these areas is aimed exactly at 
compensatingg farmers for limitations created by environmental legislation. 

2844 Baldock & Lowe 1996, p. 14. 
2855 See besides cross-compliance instrument, the 1989 amendment inserted the possibility for Member 

Statess to differentiate the payments in order too promote the use of environmentally friendly practices 

(Articlee 19,1 (c)). 
2866 Explanatory memorandum of proposal for a regulation on support for rural development, COM(98)i58, 

para.. 8.}. 
2877 See also Haigh 1987, p. 317. 
2888 Reply to European Parliamentary Question No 819/82, OJ1982 C287/16 at 17. 

278 8 



CHAPTERR V THE COMMO N AGRICULTURA L POLICY AND THE ENVIRONMEN T 

SupportingSupporting the ecological role of forests 
Thee overview of the legislation on (agricultural) forestry measures above 

showss how slowly but steadily environmental concerns were incorporated in it 
ass well. First, the emphasis was put on preventing damage to the environment 
fromm afforestation. Initially, this was done simply by way of requiring Member 
Statess to communicate the EI A measures they had adopted (see Article 27, 2 
Regulationn 2328/91). Later, an application of the cross-compliance instrument 
wass added in relation to fast-growing species (Article 2, 2 (c) Regulation 2080/ 
922 - see already mentioned above under cross-compliance, Section 4.3.1.2). 
Fromm 1992 onwards, attention was given also to the potential for environmental 
benefitss of the forestry measures. Regulation 2080/92 included environmental 
objectivess amongst its aims (environmentally friendly forms of countryside 
management,, combating greenhouse effect and absorbing carbon dioxide). 
Despitee the fact that the possibility for positive incentives was offered (i.e. use of 
thee instrument of financial aid for environmental purposes) in the 1992 regula-
tion,, a positive environmental impact was not assured. As some predicted, the 
impactt of the scheme has depended on how Member States have implemented 
thee regulation.289 In accordance with the principle of subsidiarity, the Member 
Statess had been given a significant role in the implementation of the 1992 
accompanyingg measures, including the forestry regulation. In this respect, the 
Courtt of Auditors' report observes that the Commission's failure to emphasise 
thee environmental aspect of the agri-forestry policy has allowed Member States 
too submit programmes that overstress the commercial side of matters.290 The 
reportt continues that the lack of priority given to environmental needs could 
havee been partially corrected had the Commission linked the approval of the 
programmess to the achievement of specific and substantial environmental 
benefits.. The regulation in fact provides that the Commission examines the 
compliancee of the Member States' programmes with its provisions, in particu-
larr its objectives (Article 5,2). But the Finnish agri-forestry programme was 
approved,, for example, even though it did not show how it could contribute to 
thee achievement of environmental objectives or targets. *9' The Commission 
itselff  has pointed to non-compliance with the environmental conditions in the 
programmess or 'faulty interpretation', as being the main causes of a negative 
impactt on the environment.292 It also admitted, for example, that potential affor-

2899 Baldock &  Beaufoy 1993, p. 169. 
29°Courtt  of Auditors, Special Report No 14/2000 on 'Greening the CAP', September  2000, p. 23 {on file 

withh the author). 
2911 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September  2000, p. 24 (on file 

withh the author). 
2922 Commission Report to the Council and the EP on the application of Regulation 2080/92 institutin g a 

Communityy aid scheme for  forestry measures in agriculture, COM(97)630, p. 16. 
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esterss were discouraged where the fixed set aside premium was more attractive 
thann the afforestation premium.295 

Bee that as it may, the question that remains is whether the new provisions on 
forestryy measures in agriculture, as laid down in the rural development regula-
tion,, wil l prevent such problems in the future. Nothing seems provided in the 
basicc rural development regulation. Information on the way in which a Member 
Statee measure wil l specifically improve the ecological role of forests does not 
havee to be given to the Commission. The implementing Commission regulation 
doess not seem to require this either.294 

EnvironmentalEnvironmental aid in other structural schemes 
Otherr aid (currently) available for environmental purposes can be found in 

thee context of the rules on improving processing and marketing of agricultural 
productss and on aid to promote the development of rural areas (a residue cate-
gory).. In addition, it should be observed that the rural development regulation 
doess not contain a title on support for organic farming practices and produce. 
However,, recital 41 of the preamble states that the support measures under 
thee new regulation may relate to the production, processing and marketing of 
organically-producedd agricultural products. As indicated above, previously,, such 
aidd was available under various instruments. 

Summary Summary 
Manyy of the aid schemes under the so-called new rural development policy 

includee environmental objectives among the aims that may be pursued. Most 
off  these schemes are still optional for Member States. That is exactly what has 
beenn the cause of the limited success of similar schemes in the past. In addi-
tion,, use of the instrument of financial aid has been unsuccessful in certain 
instancess because the environmental objectives have not been stated clearly (see 
agri-environmentt and forestry programmes especially). Because subsidiarity 
andd flexibilit y have been the main concepts on which the new rural development 
policyy has been based and developed not much has been done, apparently, to 
addresss these deficiencies. 

4.3.2.22 By way of other economic/market-based instruments ? 

Quotas Quotas 
Besidess reducing price levels and introducing direct aid pay-

ments,, the Community legislator also introduced quotas as a means of combat-

29}COM(97)630,p.. 15. 
2944 See Articles 24-27 of Commission Regulation 1750/1999 laying down rules for the application of Coun-

cill  Regulation 1257/1999 on support for rural development from the EAGGF, OJ1999 L214/31. 
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ingg overproduction, for example in the milk and sugar sector. Even though this 
instrumentt is not directly targeted towards achieving environmental benefits, 
itss use may have this effect indirectly. For example, according to the EEA, the 
milkk quota system in the Netherlands appears to have led to a greater reduction 
off  manure and ammonia emissions than 'environmental policy'.295 It has been 
arguedd that environmental elements should be incorporated explicitly into exist-
ingg and future quota systems. For example, part of the existing milk quota could 
bee redistributed according to environmental criteria, a ceiling per hectare could 
bee introduced for quota allocations and regional quotas could be set up.396 The 
environmentall  component of the current milk quota scheme is too limited. 

Productionn restricting measures have been adopted also in the context of the 
winee and the olive oil sectors. Regulation 1493/1999 maintains the previously 
applicablee ban on new plantings until 2010 (Article 2). Still, at the same time, it 
providess for the allocation of'additional rights'. In the COM relating to the olive 
oill  sector it has been provided that olive groves planted after 1 May 1998 wil l 
nott be eligible for aid.*97 Even though these measures are not aimed directly at 
furtheringg environmental objectives, they could have indirect beneficial effects 
forr the environment as they are designed to curb overproduction. 

FiscalFiscal measures 
Ann excellent means of internalising external costs, such as environmental 

costs,, in agriculture (as in other sectors), and thus of encouraging less envi-
ronmentallyy damaging behaviour, is by way of introducing fiscal instruments. 
Leviess (i.e. taxes and charges) can be a cost-effective way of implementing the 
polluterr pays principle. It seems that the use of levies (partly) for environmen-
tall  purposes is rising in Europe. Besides taxes on energy products and vehicle 
taxes,, quite some European countries have adopted levies that are, in particu-
lar,, designed to apply the polluter pays principle in the agricultural sector.298 

Swedenn and Norway, for example, introduced fertiliser taxes during the mid-
1990s,, so as to encourage farmers to use less fertiliser. The Netherlands and 
Austriaa have done the same. A levy in relation to pesticide use exists in Sweden 
andd Denmark.299 Another problematic situation, which could be rectified 
throughh the introduction of fiscal measures, is the (over) extraction of water by 

2955 EEA, Environmental signals 2001, p. 14. 
296Baldockk &  Beaufoy 1993, p. 125. 
2 977 Articl e 4 of Regulation 1638/98. 
299 See EEA, Environmental signals 2000, p. 32 and ECOTEX, Study on the Economic and Environmental 

implicationss of the Use of Environmental Taxes and Charges in the European Union and its Member 

Statess (Brussels, Apri l 2001) p. iv. 
2"Th ee Dutch also intended to adopt a levy in relation to pesticide use but the Dutch government seems to 

havee changed its mind recently. See Agrarische Dagblad, 4 December  2002. 
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agriculture.. The EEA reported that agricultural users pay very low charges in 
thiss respect, charges that are unrelated to both the quantity used and the real 
environmentall  effect.300 Whereas opinions are apparently divided as to whether 
thee fertiliser taxes have led to a reduction in fertiliser use,301 water charges have 
beenn one reason for the declining water use by households and industry, accord-
ingg to the EEA.301 It therefore recommends the use of such an economic instru-
mentt in relation to irrigation by agriculture. 

Noo such instruments have been introduced at the Community level, 
however.. Levies have only been used in the context of the milk quota scheme 
(seee immediately above). If the Community developed 'environmental' levies, 
suchh as a fertiliser or pesticide taxes or a water abstraction charge, it should take 
intoo account the advice of ECOTEC. On the basis of its study of current environ-
mentall  taxes in the EU, it concluded the following in relation to their environ-
mentall  effects: design is crucial, the level of the levy is also important, the envi-
ronmentall  effects of the levies are compromised by the existence of exemptions 
andd the use of revenues can play an important role in 'reinforcing the incentive 
signalss which the levy is intended to convey'.'03 In fact, in the case of fertiliser 
andd pesticide taxes using the revenues to support action programmes is poten-
tiallyy just as important as the price incentive itself, according to ECOTEC. 

4.3.33 By way of promoting R&D, information exchange and/or 
training? ? 

4.3.3.11 Supporting R&D 

Thee above overview of the content of the Community's agri-
culturall  research programmes shows how efforts to integrate environmental 
concernss into the CAP have been made by way of stimulating research in 
environmentallyy friendly farming practices, such as the development of more 
environmentallyy friendly production systems, less intensive land-use systems, 
properr resource management, etc. The Commission has indicated that 'the 
integrationn of the environment into agricultural research projects aims at devel-
opingg techniques enabling farmers to combine agricultural quality production 
att competitive prices with environmental protection and care of the country-
side'.3044 At a conference, in December 2000, held in Versailles (France) - which 
broughtt together policy-makers, scientists, farmers and other stakeholders 

3000 EEA, Environmental signals 2000, p. 79. 
5011 EEA, Environmental signals 2000, p. 32. 
3011 EEA, Environmental signals 2000, p. 79. 
3033 ECOTEX, Study on the Economic and Environmental implications of the Use of Environmental Taxes 

andd Charges in the European Union and its Member States (Brussels, April 2001) p. vii. 
3044 DG Agriculture, CAP Working Notes 'Agriculture and environment', point 4.5 (on file with the author). 
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-- it was recommended that future agricultural research (within the European 
Researchh Area or ERA, which wil l run from 2002 to 2006) should focus on, 
amongstt other things, environmental protection. In its conclusions and recom-
mendations,, the Conference stressed the concept of the 'multifunctionality' of 
Europeann agriculture. In order to develop such a multifunctional agriculture, it 
furtherr specified that this requires: 

'researchh towards a competitive agriculture which is environmentally 
benign,, stimulates rural development, uses natural resources in a sustain-
ablee manner, while producing sufficient quantities of safe and affordable food 
andd non-food products, high in quality and diversity, and respectful towards 
nature'.305 5 

Outsidee of these (general) Community research programmes, research on 
environmentallyy sound farming practices has been encouraged also in the 
contextt of the COM legislation. In particular, a Community Fund for tobacco 
researchh and information has been set up that shall finance programmes, inter 
alia,alia, aimed at promoting research to developp more environmentally friendly 
cultivationn methods (Article 13, 2 Regulation 2075/92). 

4.3.3.22 Information and training programmes 

Informationn and training aimed at instructing farmers about 
possiblee environmentally friendly production systems, methods and techniques 
havee been encouraged by way of Community co-financing as early as 1985. The 
originall  version of Regulation 797/85 already provided that the Community 
wouldd help finance pilot schemes on such environmentally friendly practices if 
thesee were set up (Article 22). Article 28 of Regulation 2328/91 further devel-
opedd this possibility.506 In addition, support for training programmes relating to 
environmentallyy friendly practices was available in the context of the agri-envi-
ronmentt regulation (Article 6 of Regulation 2078/92).'07 Currently, such train-
ingg may be encouraged on the basis of the provisions in Article 9 of Regulation 
1257/1999.. None of these aid schemes were compulsory for Member States, 
however,, and neither is the current regime. This is unfortunate because it would 
bee particularly interesting if Member States were required to link information 
exchange,, farm advisory and/or training programmes to agri-environment mea-
sures.. Good information and advice on the specific aims to be achieved by such 
measuress could help get the results that are envisaged.308 

3055 Conference 'Agricultura l Research in the European Research Area', Versailles, December  2000 (on file 

withh the author). 
306Too be precise, it consolidated an 1987 amendment of Regulation 797/85 in this respect (see Regulation 

1760/87}. . 
3077 The article starts with 'Where no financing is granted under  Articl e 28 of Regulation 2328/91...'. 
33 See in the same sense: Baldock &  Beaufoy 1993, p. 188. 
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4.44 Comments 

4.4.11 Introduction: the CAP objectives and the environment 

TheThe CAP objectives and the environment 
Thee above overview and analysis shows how both efforts and 

failuress to integrate environmental concerns in the context of the CAP have 
occurred.. Overall, there seems to be more integration now than in the early days 
off  the CAR The most important example of the Community's failure to inte-
gratee is of course the way in which the EC's market and price policy was devel-
opedd and implemented. However, some of the structural aid has had a negative 
impactt on the environment as well (e.g. investment aid). The discrepancies 
betweenn the EC agricultural and environmental objectives are not even caused 
mainlyy by the original objectives of the first, as inscribed in the EC Treaty. What 
layy at the basis of the problematic relationship between the agricultural policy 
andd these objectives was the way in which these objectives were interpreted 
and,, subsequently, put into practice. Of course, agricultural activity will always 
havee a certain negative impact on the environment. But there are also farming 
systemss that have positive environmental effects, as was indicated in the begin-
ningg of this chapter. However, the Community legislator choose to interpret the 
CAPP objectives in a way which systematically led to the promotion of the most 
environmentallyy damaging farming systems and practices to the detriment of 
thee more environmentally beneficial systems and practices. At least, that is what 
happenedd initially. 

Re-designingRe-designing the CAP 
However,, step by step the CAP was re-developed or re-designed (without 

amendingg the objectives in the Treaty). The reforms took place mainly because 
off  CAP-specific factors (overproduction) and, more recently, external factors {EU 
enlargementt and international trade negotiations). It seems that the reforms 
weree only to a limited degree inspired by environmental concerns. They were 
mostlyy aimed at controlling structural surpluses, which had led to serious 
budgetaryy problems, while, at all times, ensuring a fair income for farmers. As a 
resultt of the various reform rounds, the main features of the CAP anno the 70s-
80ss (dominance market and price policy, feature of formal equality and strict 
separationn between the two sections of the EAGGF) have changed. Still, the way 
inn which the CAP was reformed also allowed for environmental concerns to be 
incorporated.. After all, encouraging extensive farming systems was not just 
beneficiall  in the light of the objective to control overproduction but was, at the 
samee time, positive for the environment. 

Forr reasons of completeness, it is necessary to add a reference here to the 
environmentall  impact of the crisis measures that were adopted, in the last few 
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years,, to fight the (direct and indirect) effects of certain animal diseases (espe-
cially,, BSE and FMD).}09 Just like the problem of overproduction, these crisis 
situationss have increased pressure to stimulate extensive farming practices 
(includingg organic farming). Some of the action taken as a reaction to the situa-
tionss is indeed designed to have this effect.'10 

Lett me have a closer look now at what went wrong in the CAP and where 
attemptss were made to put things right. I wil l do so by discussing the extent to 
whichh this policy has addressed or, on the contrary, reinforced, market failures. 

4.4.22 Integration failures 

MarketMarket and non-market failures 
Itt has been argued that environmental degradation due to 

agriculturall  activity is the result of a combination of market failures in the 
agriculturall  sector, which a) fails to internalise its environmental costs (e.g. 
usee of natural resources) and b) fails to price environmental services rendered 
byy farmers, and non-market (or government) failures operating to reinforce 
thee market failures.*" It appears that while some efforts have been made in 
thee context of the CAP to correct the second market failure, no such (specific) 
attemptss exist up til l now in relation to the first market failure. On the contrary, 
ECC policy relating to the agricultural sector reinforced the first market failure 
byy way of stimulating the (most) environmentally damaging farming practices 
andd systems. This government failure may be regarded as a failure to integrate 
environmentall  concerns into the CAP. 

FirstFirst  market failure: no internalisation of environmental costs 
Indeed,, the above overview shows that no real measures have been taken in 

thee context of the CAP in order to internalise external costs relating to the envi-
ronmentt and thus, to discourage environmentally damaging behaviour. There 
hass been no consistent application of the polluter pays principle in other words. 
Onn the contrary, in fact. Because support under the market and price policy 
hass been linked to production, farmers have been encouraged to produce more 
andd more. This has reinforced trends of intensification and concentration in the 
sector.. Hence, rewarding farmers for producing (even more than the market can 
handle)) often meant rewarding farmers for polluting the environment and thus, 
destroyingg the cultivated landscape (including its biodiversity). Of course, it 
mustt be recalled that much of this happened at a time when there was no formal 
obligationn for the Community institutions to integrate environmental require-

3099 These measures are not included in the overview of secondary agricultural law above. 
5100 See for  example, Commission press releases: IP/01/195 an(*  IP/01/875. 
}""  Runge 1993, p. 96-97 and Lenschow 1998, p. 163 and p. 169. 
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mentss into other policies since the integration clause was introduced in the 
Treatyy only in 1987. Still, reform of the market and price policy began very slow 
andd only really took off after 1992, as appears clearly from the overview above. 

SecondSecond market failure: unremunerated environmental services 
Anotherr market failure that was not corrected for a long time through the 

adoptionn of legislation consisted of the fact that farmers were not paid for the 
environmentall  services they rendered or provided. 

4.4.33 Integration efforts (incl. nature of instruments used) 

CorrectionCorrection first market failure 
AA first step towards (more) integration of environmental 

protectionn requirements into the CAP would be to reduce or even cancel the 
incentives,, given under the market and price policy, to produce, i.e. pollute. To a 
certainn extent this has happened by way of the introduction of direct payments, 
att least, those that are production-neutral. However, this is not sufficient in 
orderr to help correct the market failure. That occurs by internalising environ-
mentall  costs, which means that farmers who pollute are presented with the bill . 
Ass the EEA has indicated, a common way of internalisation is through (envi-
ronmental)) taxation.1" It is clear from the above, however, that no use has been 
madee of fiscal instruments to green the CAP {no common fertiliser tax e.g.). 
Attemptss to internalise environmental costs have been made only indirectly 
byy way of introducing the cross-compliance tool, whereby farmers not comply-
ingg with certain minimum environmental standards (rules on pesticide use 
forr example), i.e. farmers polluting more than allowed, could receive less basic 
agriculturall  support. In other words, the more a farmer pollutes the less support 
he/shee could receive. 

Besidess the negative incentives, positive incentives are used also in the sense 
thatt farmers who use extensive methods of farming and thus, more environ-
mentallyy sensitive farming, are paid extra (e.g. extensification premium). These 
positivepositive incentives should be distinguished - even though that might be diffi -
cultt sometimes - from the ones that are given in order to remunerate farmers 
forr certain services they render, which are beneficial to the environment. The 
reasoningg behind premiums such as the extensification premium is as follows: 

'Insofar'Insofar as HNV ['high natural value'] farmers are responsible for less pollution 
andand lower environmental costs to society as a whole, they may he said to be going 
furtherfurther towards internalising external environmental costs than conventional farmers 
(in(in addition, they are likely to be providing positive environmental services as well, 

111 EEA, 'Environmental signals 2001', p. 10. 
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althoughalthough this is a separate point). Thus, there is a theoretical argument that they 
shouldshould receive higher prices for their end product. Since this would be difficult  to 
achieveachieve within the ambit of the CAP, it may be preferable instead to levy charges on 
formsforms of production that do create environmental costs'.™ 

Itt seems that, with premia such as the extensification premium, the Community 
hass chosen the direction of higher support (direct support, not price support) 
forr those polluting less, and not the option to introduce levies for those polluting 
more.. Aid for those polluting less is also available under the so-called agri-
environmentt programmes and other support schemes in the structural/rural 
developmentt sub-policy.5'4 

CorrectionCorrection second market failure 
Otherr aid available under the structural/rural development sub-policy is, 

however,, directed more towards addressing the second market failure, i.e. the 
factt that the market fails to remunerate farmers for environmental services 
theyy render. This is another example of the use of positive incentives. They 
emphasisee the positive role that farming and farmers can play in conserving the 
environmentt (incl. landscape), e.g. by supporting the upkeep of the landscape 
andd historical features on agricultural land. As discussed above, these payments 
shouldd be limited to remuneration of the 'extra' environmental performance. 
Theyy should not be used to pay farmers in order to comply with mandatory envi-
ronmentall  legislation. 

NatureNature of the instruments used to integrate 
Thus,, it is clear from the overview and the analysis above that the main 

instrumentt used to integrate environmental protection requirements into 
thee CAP is of an economic nature. Many legislative measures relating to the 
agriculturall  sector have employed the instrument of financial aid to further 
environmentall  objectives, most importantly, the legislation on agri-environment 
programmes.. This is nott at all surprising. After all, market-based instruments 
aree the 'original' instruments of this policy area as appears not only from the 
markett and price policy (price support, direct payments) but also from the policy 
relatingg to structural adjustment (various aid schemes) .''*  Overall, regulatory 
measuress (command & control legislation) are not used very frequently in the 
contextt of the CAP policy (cf plant protection products legislation). However, 

}I ''  Baldock &  Beaufoy 1993, p. 116. 
3144 Certain measures in these programmes are mainly aimed at reducing the existing negative environ-

mentall  effects of agricultura l activity (e.g. support for commitments to reduce the use of fertilisers). 
}I ''  See alsoo DG Agriculture , CAP Workin g Notes 'Agricultur e and environment', in table (on file with the 

author). . 
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anotherr very important instrument that is used to incorporate environmental 
concernss into agricultural legislation has more of a sui generis nature. The cross-
compliancee instrument ties environmental conditions to basic CAP support. 
Thee underlying aid is that if the aid is not granted for environmental purposes, 
itit  should at least be guaranteed that it does not have (any) negative side effects 
forr the environment. Other instruments sui generis used for environmental 
purposess in the CAP are the declaration of generally binding and the modula-
tionn instruments. No fiscal instruments are used for these purposes, except for 
thee levy linked to the milk quota scheme. In addition, environmentally friendly 
farmingg practices have been promoted in the context of or by way of R$D, train-
inging and information programmes. 

Inn sum, both negative and positive incentives have been used to integrate 
environmentall  protection requirements into the CAP. The whole idea is to 
discouragee (the most) environmentally damaging practices (through negative 
incentives:: reducing support to those who pollute the most) and encourage 
environmentallyy friendly (or the least environmentally damaging) behaviour 
(throughh the use of positive incentives: agri-environment payments, but also e.g. 
extensificationn premium). 

4.4.44 Net balance and future action 

EnvironmentallyEnvironmentally friendly and environmentally unfriendly aid 
Thee identified integration efforts are important. However, 

itt should be observed that farmers are still paid to produce, which in many 
casess equals pollute, because much of the support (under the market and price 
policy)) is still production-related. This, what could be called, 'environmentally 
unfriendly'' aid undermines the effectiveness of the 'environmentally friendly' 
aidd (such as the agri-environment payments). The latter is still, if maybe to a 
lesserr degree than before, in competition with the first.3'6 In fact, some of the 
agri-environmentt measures are aimed at remedying the effects of the support 
underr the COMs. In this respect, thee Special Report of the Court of Auditors, 
forr example, points to the agri-environment aid that is given in Portugal for 
locall  fruit trees that are otherwise in danger to be replaced by new varieties 
withh higher yields, better rewarded within the COM of fruit and vegetables, but 
whichh of course require more agro-chemicals. The same goes for aid to extensive 
livestockk production endangered by the high livestock premiums and aid for 
preservingg temporary grasslands and pastures competing with the higher arable 
aid.3'77 Even after the 2000 budgetary discipline, most of the CAP budget is still 

3,66 See also IEEP 1992, p. 27. 
3177 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September 2000, p. 36 (on file 

withh the author). See also other examples there. 
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reservedd for support measures under the market and price policy with only a 
smalll  fraction going towards rural development (including agri-environmental) 
measures. . 

Thee conclusion is therefore that the integrative effect of the positive incen-
tivess is to a large extent neutralised. This is something that should be taken into 
accountt when evaluating the various instruments used to integrate. The cause 
off  the ineffectiveness does not always lie with the instrument itself. In addition, 
itit  should be recalledd of course that action under the market and price policy also 
compromisess the effectiveness of 'regular' environmental legislation, such as 
thee Nitrates directive and EC water legislation.*'8 

SuggestionsSuggestions for future action 
Onn the basis of the above analysis, the following suggestions can be made in 

orderr to strengthen integration in future EC policy relating to the agricultural 
sector.. The Community could or even should: 

•• replace price support by (decreasing) production-neutral direct income 
supportt but be aware of creating new negative effects for the environment 
(especially,, take account of link between the agricultural sectors, and be 
awaree of abandonment of marginal areas); 

•• extend the role of producer groups and organisations in promoting envi
ronmentallyy friendly (friendlier) action (by extending the use of both the 
cross-compliancee and the financial aid instrument in this context); 

•• make the use of the cross-compliance instrument obligatory for Member 
Statess in all instances; 

•• further increase the budget available for specific environmental measures 
(such(such as agri-environmental measures) in order to make them more 
attractivee and improve their implementation; 

•• limit positive incentives (financial aid) to remuneration of environmental 
servicess or environmental performance above existing legal standards (in 
orderr to ensure observance of the polluter pays principle), and 

•• (better) specify the environmental objectives in the various structural/ 
rurall development aid schemes. 

55 Conclusion 

Byy way of using price support as the central policy tool of the 
CAP,, it seems that the Community legislator systematically encouraged or 
helpedd encourage the introduction and use of intensive, i.e. the most environ
mentallyy damaging, farming practices, while at the same time discouraging 

33 See also Lenschow 1998, p. 168. 
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thee extensive, i.e. environmentally friendly or sensitive, ways of farming. This 
cann be regarded as an instance in which the Community failed to integrate 
environmentall  concerns into the development and implementation of one of 
itss (most important) policy areas. Over the years, some progress has been made 
too adjust the policy, although the various reform rounds were not primarily 
inspiredd by the need to better reflect environmental interests and thus integrate 
environmentall  protection requirements in the CAP. The introduction of direct 
paymentss instead of price support makes a more wide-spread application of 
thee cross-compliance instrument for environmental purposes possible. This 
instrumentt is also applied in relation to non-environmental structural aid. It 
preventss this aid from having (any or serious) negative environmental effects as 
wass the case with the early investment aid for example. In addition, environmen-
tallyy beneficial farming practices and systems are being encouraged because 
farmerss are being paid to pollute less and for the environmental services they 
render.. However, no use has been made of fiscal instruments to truly internalise 
environmentall  costs so as to further encourage more environmentally sensi-
tivee practices and systems. On the contrary, because aid is often still related to 
production,, even under the direct aid systems, farmers continue to be paid to 
producee and thus pollute. 
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ii  Introductio n 

AimAim and design of the chapter 
Inn analogy with the previous chapter on the agricultural sector 

andd related policy, this chapter wil l examine the environmental impact of the 
legall  action taken in relation to the transport sector. In particular, the extent to 
whichh environmental objectives have or have not been pursued wil l be analysed. 
Afterr a brief introduction to the transport sector and some observations relating 
too the development of the Common Transport Policy or CTP (including a short 
overvieww of primary transport law), the chapter wil l focus mainly on an analysis 
off  the secondary law relating to the sector. While describing this legislation, 
speciall  attention will be given to any environmental components that might 
bee found in it. This analysis wil l be followed by a more specific examination of 
thee ways in which both more environmentally damaging and environmentally 
friendlyy or less environmentally damaging transport behaviour and practices 
havee been promoted. These constitute, respectively, the failures and efforts to 
integratee environmental concerns into this policy area. 

ScopeScope of the chapter 
Thiss chapter concerns EC policy relating to transport by road, rail and inland 

waterwayy (inland transport), as well as by air and sea (or maritime transport).1 

Itt wil l not consider the regulation of transport by pipelines, as this gives rise to 
specificc questions that are covered by the Community action relating to energy.2 

22 Characteristics of the transport sector 

2.11 Economic importance and specific features of the sector 

Inn 1999, the transport services sector alone accounted for 4% 
off  GDP (gross domestic product) and 4.1% of total employment, which is about 
66 million people, (i.e. share of persons employed in the transport services sector, 
excludingg the transport equipment industry and transport related industries) in 
thee EU. Passenger and freight transport have more than doubled over the past 
300 years, with air and road transport representing the fastest growing modes 
whilee the share of rail decreased. The growth in passenger and freight transport 
hass been greater than the growth of the economy as a whole in fact: EU pas-

Nott  included in the overview of legislation below are the following rules: the legislation on transport 

statisticss and consumer protection in air  transport sector  (air  passenger  right s etc.), rules on computer-

isedd reservation systems and legislation on external relations. 
22 Kapteyn &  Verloren van Themaat 1998, p. 1176. 
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sengerr and goods transport increased by an annual average of 2.8% and 2.6% 
respectively,, while GDP growth was 2.5%.' 

Besidess its steady growth since the 70s, the transport sector has some other 
distinctivee features, which are interesting to mention here: its high dependence 
onn infrastructure (which creates a cost allocation issue), the fact that it is an 
indispensablee auxiliary industry to other industries and that it has been used 
ass an instrument of economic policy. It is also interesting to recall that there 
aree various transport modes that may compete with each other and that it is an 
industryy with public service obligations (see e.g. the building of roads).4 

2.22 Effects on the environment 

Transportt is never environmentally neutral but it is important 
too recognise that both the scale and the nature of the environmental effects differ 
dependingg on which transport mode or type is used.5 The operation and use of 
thee various transport means as well as their production and maintenance, the 
constructionn of infrastructure, the energy provision and their disposal cause 
thesee effects.6 It should be observed also that there is a wide variety of effects, 
rangingg from the use of natural resources (i.e. energy consumption), air, water 
andd soil pollution to noise pollution, land take/intrusion and habitat destruction. 
Inn what follows, these effects as well as the contribution of each transport mode 
too them will be looked at more closely. 

Thee share of the transport sector in total final energy consumption has been 
increasingg constantly since i960. Transport overtook industry as the largest 
consumerr of energy in the beginning of the 90s. In 1998, it accounted for 32% 
off  total energy consumption of which 82% went to road transport, 13% to air 
transport,, 3% to rail transport and 2% to inland waterways.7 High fuel consump-
tionn or, in other words, inefficient energy conversion is a major problem of the 
airr transport sector.8 Road and air transport are the least energy efficient trans-

33 EEA, Environmental Signals 2000, p. 26; EEA, TERM 2001, p. 7 and Eurostat, Highlights of the Pano-

ramaa of transport 1970-1999, p. 1-2 (on file with the author). Compare Commission Communication 

Thee future development of the common transport policy - A global approach to the construction of a 

Communityy framework for sustainable mobility, Bull. EC Supp. 3/93, p. 6. 
44 See for more on these features: Greaves 1991, p. 2-3 and Kapteyn & Verloren van Themaat 1998, p. 1172-

1173. . 
55 See also Commission Communication 'The future development of the common transport policy - A 

globall  approach to the construction of a Community framework for sustainable mobility, Bull. EC Supp. 

3/93-- P- 34-
66 OECD Working Group on the State of the Environment 1999, p. 18 (on file with the author). 
77 Eurostat, Highlights of the Panorama of transport 1970-1999, p. 6 (on file with the author). See also 

EEA,, Environmental Signals 2001, p. 45. 
88 Topmann 1994, p. 195. 
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portt modes while rail, inland waterways and maritime transport (short-sea ship-
pingg within the EU) are the most efficient. Consequently, promoting the latter 
mayy reduce the energy consumption figures for the transport sector. However, it 
mayy be reduced also by further improving the energy efficiency record of each of 
thee transport modes. In addition, the type and quality of the fuels used influ-
encess the environmental impact of the transport activity as well. The manner in 
whichh improvements in fuel quality and the use of, for example, alternative fuels 
havee been promoted wil l be dealt with in the chapter on the EC energy policy. 
Ass it stands, transport mainly depends on non-renewable fossil fuels for the 
provisionn of the necessary energy. The combustion of these fuels results in C02 
emissionss and other emissions like nitrogen oxide, volatile organic compounds 
andd particulate matter, contributing to environmental problems such as climate 
change,change, acidification and ground-level ozone formation. It has been estimated that 
thee transport sector was responsible for 28% of all CO2 emissions from fossil 
fuelss in 1998.9 In 1985, its share amounted to 'just' 19%.IO For passenger traffic, 
thee bus and train have the lowest (respectively, 45 and 65) and the car and plane 
(respectively,, 125 and 200) the highest C02-emissions in gram per passenger 
kilometre.. For freight traffic, the train and boat (inland navigation and mari-
timee transport) have the lowest (respectively, 30,30 and 2) and the trucks the 
highestt (190) C02-emissions in gram per ton kilometre. Water pollution, is an 
environmentall  problem that is especially associated with the maritime trans-
portt sector. On a regular basis, spills by oil tankers cause serious damage to the 
marinee environment. While air transport causes soil pollution, it also results in 
noisee problems, especially in the immediate vicinity of airports. Noise pollution 
iss also a problem of road and railway transport. The problem of land consumption 
iss directly linked with the need for infrastructure of road, rail and air transport. 
Al ll  transport means create a waste problem because cars, buses, trains, planes 
andd ships are disposed off or decommissioned at one point. 

SummarySummary and next step 
Transportt activity has serious negative effects on the environment, such as 

energyy consumption, air emissions, noise, water and soil pollution and land-

99 Eurostat, Highlights of the Panorama of transport 1970-1999, p. 6 (on file with the author). 
100 Commission Communication on transport and CO2, COM(98)204: also mentions that about 7% of 

CO22 growth from transport between 1985-1995 was due to a modal shift to less energy efficient modes 

off  transport and about 30% was the result of transport growth in general. Passenger  cars account 

forr  about half of transport-related CO2 emissions while the share of road freight amounts to about 

35%.. For  more recent data on greenhouse gas emissions in Europe, check: Commission Communica-

tionn on EU policies and measures to reduce greenhouse gas emissions: Towards a European Climate 

Changee Programme (ECCP), COM(2ooo)88 and the reports under  Council Decision 93/389 as 

amendedd by Decision 99/296 for  a monitoring mechanism of Community greenhouse gas emissions: 

COM(20oo)749;;  C0M(2OOi)7o8 and COM(2002)702. 
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take.. The brief overview above shows that the negative environmental effects 
off  some transport modes are greater than those of others. Overall, road and air 
transportt are considered to be the most environmentally damaging transport 
meanss while rail and waterborne transport appear more environmentally sensi-
tive.. In what follows, I wil l examine the extent to which the Community policy 
makerr has discouraged the use of the first and encouraged the use of the latter. 
Inn addition, I wil l analyse the Community efforts, or lack thereof, to promote 
energyy efficiency improvements relating to each of the transport modes. The 
analysiss wil l not include the extent to which improved fuel quality and alterna-
tivee fuels have been stimulated because these issues wil l be dealt with in the 
chapterr on the EC energy policy. 

Ass indicated in the introduction of this chapter, the analysis wil l begin with 
aa short description of the content of relevant primary law, followed by an over-
vieww of secondary transport law, with particular attention for possible explicit 
environmentall  provisions in the latter. This wil l be followed by a brief discus-
sionn of secondary environmental legislation relevant to the transport sector. 

33 The Common Transport Policy (CTP) 

3.11 Development of the EC Treaty title on the CTP 

3.1.11 The need for a Common Transport Policy 

Justt like the Common Agricultural Policy (CAP), the Common 
Transportt Policy (CTP) is one of the original activities of, what was at the time, 
thee EEC. In other words, a legal basis to enable the Community to develop such 
aa policy was already provided for in the 1957 Treaty of Rome. Also like the CAP, 
thee need for a CTP was based, partly, on the fact that it concerned a highly 
regulatedd sector in all of the initial Member States, and partly, because it was 
consideredd very important for the creation of a common market.11 Despite this 
needd for a CTP right from the beginning of the existence of the Community 
andd despite the fact that the EC Treaty provided for an explicit title in this field, 
itt would take many more years, decades in fact, before such a common policy 
begann to emerge. Actually, it is only from the 90s onwards that serious efforts 
havee been made to develop a CTP. Before turning to the content of the legislative 
actionn taken in this context, it is good to have a look at the Treaty provisions that 
formm the basis of such action. 

111 Kapteyn &  Verloren van Themaat 1998, p. 1172. 
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3.1.22 The Treaty provisions on the CTP: primary transport law 

ArticlesArticles 70-ji EC: defining the (objectives of the) CTP 
Unlikee the title concerning the CAP or, for that matter, the 

Community'ss environmental policy, Title V (formerly IV) on transport does 
nott contain a clear list of objectives for the common policy, nor even a proper 
indicationn or definition of what this policy should look like. Article 70 (ex Article 
74)) EC merely states that the objectives of the EC Treaty shall be pursued by 
Memberr States within the framework of a common transport policy. On the 
basiss of this provision, the Court decided that 'the object of the rules relating to 
thee common transport policy is to implement and compliment' the provisions 
off  Articles 2 and 3 EC (which are regarded to contain 'the objectives of the EC 
Treaty').""  In another judgement, the Court further ruled, however, that, under 
thee system laid down by the Treaty, it is up to the Council to determine 'the aims 
off  and means for implementing a common transport policy'.'*  Still, in that same 
judgement,, the Court did indicate that the Council does not have the same kind 
off  discretion in relation to the introduction of the free movement of services in 
thee transport sector. The Court found that the provisions in Article 71,1 (a) and 
(b)) EC impose an obligation on the Council to extend the freedom to provide ser-
vicess to the transport sector.14 In relation to this liberalisation process, the Court 
furtherr determined that, in addition to the required liberalisation measures, the 
Councill  may take all the accompanying action it considers necessary.'5 Moreo-
ver,, the Court found that the process should take place in 'an orderly fashion... 
inn the context of a common transport policy which takes into consideration the 
economic,, social and ecological problems and ensures equality in the conditions 
off  competition'.'6 

Articlee 71,1 EC in fact contains a list of common rules that must be adopted 
inn any case. They concern: (a) international transport to or from the territory of a 
Memberr State or passing across the territory of one or more Member States and 
(b)) the conditions for cabotage (i.e. transport services within a Member State 
operatedd by non-resident carriers) but also, (c) measures to improve transport 
safety.. On the basis of Article 71,1 (d) EC it is possible for the Council to adopt 
'anyy other appropriate provisions'. The phrase 'measures to improve transport 
safety'' implies that improving transport safety is among the objectives of the 
CTP.. The Maastricht Treaty first introduced this phrase. In this regard, it should 
bee recalled that, in relation to the content of the integration clause in Article 6 

111 Case 167/73 Commission v France [1974] ECR 359, paras 24-25. 
I }} Case 13/83 Parliament v Council [1985] ECR 1513, paras 49-50. 
144 Case 13/83, paras 64-67. 

' ss Case 13/83, para. 71. 
r 66 Case C-17/90 Pinaud Wieger  [1991] ECR I-5253, para. 11. 
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ECC (see Chapter II, Section 7.2.2), it was argued that the term 'environmental 
protection'' must be interpreted widely, especially if it refers back to the environ-
mentall  objectives, principles and criteria of Article 174 EC. The term 'environ-
ment'' is used in a wider sense in this article than in other articles of the Treaty 
becausee it seems to include the protection of human health. However, improv-
ingg transport safety does not generally fall under the concept of 'environmental 
protection'' because it is aimed at protecting human health directly. Environmen-
tall  action only includes those measures that protect human health indirectly, 
i.e.. through or via the protection of the environment in which humans live, e.g. 
thee air and soil. Safety measures designed to protect human health directly are 
nott aimed at protecting the environment and can not be regarded as examples 
off  integration therefore. Where safety measures aim to protect humans both 
directlyy and indirectly, they may be regarded, at least partly, as environmental 
measures.. An example of the latter is the legislation relating to the carriage of 
dangerouss goods by inland transport. Accidents with such transport can have 
majorr consequences not just directly for the health of the humans involved in 
thee accident but also indirectly for a larger group of people because they may 
causee or contribute to soil, water or even air pollution. Because action relating 
too the safety of ships, or, in other words, the prevention of accidents, is directly 
linkedd to the problem of marine pollution, but also wishes to safeguard the lives 
off  those on board the ships, legislation relating to this safety falls under this 
speciall  category of measures as well. These measures have a dual aim: a trans-
port-- and an environment-related aim. Since the aims are 'compatible' they can 
bee pursued in one and the same legislative act. 

Scope Scope 
Evenn though the term 'transport' is not defined explicitly in the Transport 

Title,, it appearss from Article 80,1 (previously Article 84,1) EC that, at least, 
transportt by rail, road and inland waterway fall under the scope of the transport 
title.. Because of the confusing wording of Article 80, 2 EC it seems less sure 
whetherr there is an obligation to create a common policy for maritime (or sea) 
andd air transport, however.'7 The Court did decide that sea and air transport are 
subjectt to the general rules of the Treaty, on the same basis as the other modes 
off  transport (see also immediately below paragraph on the relationship of the 
Transportt Title rules with these general rules).'8 

177 Especially in view of the fact that the text of this Treaty article was amended by the SEA but the dubious 

wordingg in relation to maritime and air transport was not adjusted. This situation was not rectified by 

thee Amsterdam Treaty either. 
188 Case 167/73 Commission v France (1974] ECR 359, paras 24-25. 
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LegalLegal basis/competence 
Besidess a list of measures to be taken in any event,, Article 71 EC also 

containss the legislative procedure that should be used to adopt these and other 
measuress in the CTP context. Measures used to be adopted according to the 
co-operationn procedure (laid down in Article 252, formerly Article 189c EC) but 
thee Amsterdam Treaty changed this decision-making procedure into co-decision 
(Articlee 251, formerly Article 189b EC). Consequently, the European Parliament 
hass a much bigger role to play in the adoption of CTP legislative action now. 
Thee Council decides on this action by qualified majority. However, sometimes 
otherr Treaty provisions than Article 71 (formerly Article 75) EC and Article 80, 2 
(formerlyy Article 84, 2) EC are used as a legal basis for measures pursuing CTP 
objectives.. Examples are Council Directive 2000/79, which puts into effect the 
(annexed)) European agreement on the organisation of working time of mobile 
workerss in civil aviation,̂  and of course the TEN-T legislation (for which a 
specificc legal basis exists - see immediately below). 

StandstillStandstill and non-discrimination clauses 
Articlee 72 EC provides that Member States may not take measures that make 

thee conditions of transport for carriers from other Member States less favour-
able,, pending the adoption of Article 71,1 EC measures (unless the Council 
unanimouslyy agrees). In Case C-195/90R, Commission v Germany, and Case 
C-195/90,, Commission v Germany, the Court held that environmental objec-
tivess cannot be used as a pretext to justify a breach of this standstill clause.10 

Inn casu, a German law introducing a tax on the use of roads by heavy goods 
vehicless was found to be discriminating against EC carriers. While the road tax 
wass payable by all users regardless of nationality, the corresponding reduction 
inn the tax on motor vehicles, aimed at offsetting the new tax, only benefited 
thee German undertakings who paid the motor vehicles tax. The Court rejected 
thee national measure because it did not believe it would lead to a switch from 
carriagee by road to carriage by rail and inland waterway. Rather, it would result 
inn an increase in the market share of German carriers to the detriment of other 
ECC carriers.21 

Articlee 75 EC requires the abolition of national discrimination of carriers' 
chargess and conditions. Therefore, it can be regarded as a lex specialis in connec-
tionn to the 'general' non-discrimination principle in Article 12 EC.12 As wil l be 
discussedd below (Section 3.2.2.3), this Treaty provision has been implemented 
byy Council Regulation No 11. 

199 O/ 2000 L302/57. See also below under  social harmonisation. 
100 Case C-195/90R Commission v Germany [1990] ECRI-3351 and Case C-195/90 Commission v Germany 

[1992]]  ECR 1-3141. See also De Wit 1997, p. 121 and Jans 2000a, p. 59-60. 
211 Case C-195/90, para. 31. 
222 Kapteyn &  Verloren van Themaat 1998, p. 1183. 
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3.1.33 Relationship with the general rules of the EC Treaty 

FreeFree movement, competition and State aid rules 
Unlikee the title on the CAP (in particular, in relation to the 

issuee of the application of the general competition rules to the sector), the trans-
portt title does not contain any provisions on the relationship between the special 
provisionss of this title and the general rules of the EC Treaty, such as the rules 
onn free movement of persons, services and capital (Articles 39-69 EC), as well 
ass of goods (Articles 28-31 EC), and the competition, state aid and taxation rules 
(Articless 81-93 EC). The Court of Justice was able to bring some clarification 
concerningg this issue, however. It confirmed that the general rules of the EC 
Treatyy are applicable in the field of transport, at least, insofar their application is 
nott expressly excluded.2' The latter is the case for the freedom to provide serv-
icess because Article 51,1 EC (in the title on free movement of persons, services 
andd capital) explicitly provides that the free movement of services in the trans-
portt field shall be governed by the Transport title. Pursuant to Article 71,1 (a) 
andd (b) EC, it is up to the Council to take the necessary measures in relation to 
thiss liberalisation process.24 For the application of Articles 81 and 82 EC, Cases 
209-213/84,, the so-called Nouvettes Frontières case, and Case 66/86 can be men-
tioned.255 The Court also confirmed the application to the transport sector of the 
Treatyy provisions on State aid (Articles 87 and 88 EC).26 They are supplemented, 
however,, by Article 73 EC. This article provides that aid measures are compat-
iblee with the Treaty if they meet the needs of transport coordination or if they 
representt reimbursement for the discharge of certain obligations inherent in the 
conceptt of a public service. Specific EC legislation has been adopted on State aid 
andd public services in the transport sector (Regulation 1191/69 and Regulation 
1107/70).277 Guidelines identifying the types of State aid, which will generally be 
approvedd by the Commission, have been adopted for air transport in 1994 and 
forr maritime transport in 1989 and again in 1997.28 

233 Case 167/73 Commission v France [1974] ECR 359. 
244 Case 13/83 Parliament v Council {1985] ECR1513. 
255 Cases 209-213/84 Ministère public v Asjes et al. (Nouvelles Frontières case) [1986] ECR 1425 and Case 

66/866 Ahmed Saeed Flugreisen et al. v Zentrale zur bekampfung unlauteren Wettbewerbs eV [1989] 

ECRECR 803. 
266 Case 156/77 Commission v Belgium [1978] ECR 1881. 
277 Council Regulation 1191/69 on action by Member States concerning the obligations inherent in the 

conceptt of a public service in transport by rail, road and inland waterway, OJ1969 L156/1 and Council 

Regulationn 1107/70 on the granting of aids for transport by rail, road and inland waterway, OJ 1970 

L130/1. . 
288 Application of Articles 92 and 93 of the EC Treaty and Article 61 of the EEA Agreement to State aids in 

thee aviation sector, OJ 1994 C350/5. Financial and fiscal measures concerning shipping operations with 

shipss registered in the Community, SEC{89)92i and Community guidelines on State aid to maritime 

transport,, OJ 1997 C205/5. 
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Thee extent to which attention is given to environmental concerns when these 
primaryy law rules as well as implementing secondary legislation are applied wil l 
nott be examined here. An exception is made for State aid rules aimed at stimu-
latingg combined transport. This term has been defined as 'intermodal transport, 
wheree the major part of the European journey is by rail, inland waterways or 
seaa and any initial and/or final leg carried out by road aree as short as possible'.19 

Inn order to promote the investment required for the development of combined 
transport,, Council Regulation 1107/70 was amended in 1982.*° Ever since, 
Articlee 3,1 (e) of Regulation 1107/70 allows (temporary) aid aimed at facilitating 
thee development of combined transport if it concerns infrastructure investment 
orr investment in trans-shipment facilities. The Commission intends to update 
thiss regulation by replacing it with a new one.31 In addition, a proposal has been 
adoptedd for a regulation concerning public service requirements in passenger 
transportt by rail, road and inland waterway and replacing Regulation 1191/69.31 

Itt is aimed at promoting public transport while regulating competition in that 
sector. . 

Trans-EuropeanTrans-European Networks: articles 154-156 EC 
Thee Treaty of Maastricht introduced a new Title XII in the EC Treaty, a title 

onn the development of the so-called Trans-European Networks (TENs). The idea 
forr TENs emerged at the same time as the proposed Single Market project. The 
freedomm of movement for goods, persons and services would be of littl e use 
iff  the various regions and national networks making up that market were not 
linkedd by modern and efficient infrastructure.33 Thus, Articles 154-156, formerly 
Articless i2()b-d, EC provide the basis for Community action relating to the 
developmentt of Trans-European Networks in the areas of transport, telecommu-
nicationss and energy infrastructures so as to help achieve the internal market 
ass well as strengthen economic and social cohesion. The TENs must create 
better,, safer and cheaper transport, telecommunications and energy; they must 

»99 COM{ 97)243,p.i. 
300 Council Regulation 1658/82, OJ1982 L184/1. See also Greaves 1991, p. 100. 
311 Proposal for  a regulation of the EP and of the Council concerning the granting of aid for  the coordina-

tionn of transport by rail , road and inland waterway, COM (2000) 5. See also Commission Communica-

tionn on the progress of the implementation of the action programme on intermodality and intermodal 

freightt  transport in the European Union, COM(i999)5i9, p. 10. For  a definition of'combined transport 

andd the wider  concept of'intermodality' : see below in section on market access, Section 3.2.2.1. 
311 Proposal for  a regulation of the EP and of the Council on action by Member States concerning public 

servicee requirements and the award of public service contracts in passenger  transport by rail , road and 

inlandd waterway, C0M(2OOo)7. 
333 Commission Communication, 'Towards Trans-European Networks - For  a Community Action 

Programme',, COM(90);85, p. 5-6. See also Button 1994, p. 76. 

301 1 



INTEGRATIO NN OF ENVIRONMENTA L PROTECTION INTO OTHER EC POLICIE S 

makee planning of European territory possible and also promote relations with 
Easternn Europe.34 Community action in this context should promote the inter-
connectionn and interoperability of national networks as well as access to such 
networkss (Article 154, 2 EC). Article 155,1 EC identifies a number of instru-
mentss that may be used to achieve the objectives in question. First, a series of 
guidelinesguidelines may be adopted containing the objectives, priorities and broad lines of 
measuress to be taken and specifying the 'projects of common interest'. Second, 
anyy measures that are necessary to ensure the interoperability of the networks 
shalll  be implemented. Third, the Community may support projects of common 
interestt supported by Member States and it may contribute to the financing of 
specificspecific transport infrastructure projects in Member States through the Cohesion 
Fund.. Further, Article 155, 2 EC requires Member States to coordinate among 
themselvess the policies pursued at national level that may have a significant 
impactt on the achievement of the TENs objectives. The Commission may help 
promotee this coordination. Article 156 EC contains the legislative procedure that 
mustt be followed for adopting the guidelines and other relevant measures. The 
Communityy guidelines for the development of the trans-European transport 
networkk (TEN-T), adopted in 1996, will be discussed below in the paragraphs 
onn transport infrastructure, as well as other relevant secondary legislation (see 
Sectionn 3.2.6). 

3.1.44 The initial development of a transport policy for the EC 

AA problematic start for the CTP 
Somee of the above-listed special features of the transport sector, 

suchh as the difficult issue of the allocation of infrastructure costs, as well as 
otherr factors, such as the lack of a clear Treaty definition of the concept of a 
commonn transport policy and the existence of international rules in relation to 
certainn transport modes effectively blocked the creation of a true CTP for a long 
time.""  The slow development of the CTP occurred despite the preparation and 
presentationn of concrete Commission proposals in the field. As early as 1961-
1962,, the Commission set out the main objectives of the policy area.36 In its 
proposals,, the Commission concentrated on the creation of a common transport 
markett for the inland transport modes. This common market was to be based 

Kapteynn & Verloren van Themaat 1998, p. 1250 and White Paper 'Growth, Competitiveness and Employ-

ment',, Bull. EC Supp. 6/93, p. 75. 

Greavess 1991, p. 28 and Kapteyn & Verloren van Themaat 1998, p. 1172. For a brief discussion of 

thee factors which specifically hindered the development of a common air transport policy: see Slot & 

Dagtoglouu 1989, p. 13 and p. 32-34. 

Schauss memorandum and 1962 action programme, as summarised in Commission Communication 

'Progresss towards a common transport policy - Inland transport', OJ1983 C154/4. 
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onn the market economy principles and inspired by the liberal approach of the EC 
Treatyy towards trade. The national transport policies weree to be replaced gradu-
allyy by the Community transport policy, which had to result in a single inte-
gratedd transport system. This system was i) to ensure fair competition between 
andd within transport modes and 2) eliminate all transport measures that could 
distortt competition in other sectors of the economy (e.g. trade or agriculture). 
Thee guiding principles for the policy field were: a) equality of treatment of trans-
portt modes and enterprises, b) financial responsibility of transport enterprises, 
c)) freedom of action of transport operators, d) freedom of choice by transport 
users,, and e) coordination of infrastructure investment. 

Despitee this early start, it took a long time before a real Common Trans-
portt Policy started to emerge. True liberalisation - including cabotage services 
-- of the road, inland waterway, air and maritime transport markets has only 
occurredd since the 90s while this process is still not completed for the railway 
sector,, as the overview immediately below shows. Among other developments, 
ann intervention of the European Parliament helped to put the CTP, including 
moree serious liberalisation measures, on track. In 1983, the European Parlia-
mentt brought an action under Article 175,1 (now Article 232,1) EC before 
thee Court of Justice on the basis that the Council had infringed the EC Treaty 
becausee it had failed to introduce a common policy for transport.37 The Court 
foundd the Council in breach of the Treaty not because it had failed to develop 
aa common transport policy in general but because it had failed, in particular, 
too adopt measures that ensured the freedom to provide services in the sphere 
off  international transport and to lay down the conditions for cabotage services. 
Thee Court added that it is completely up to the Council to decide what additional 
measuress it takes to accompany the requisite liberalisation measures.38 

NextNext step: liberalisation versus harmonisation 
Despitee the difficult start, the Community has managed to adopt a good 

amountt of legislation relating to the transport sector over the years, which, by 
now,, could be considered to form a common transport policy. The overview of 
thee secondary transport law, which follows immediately below, shows that the 
legislationn can be divided roughly into two categories. On the one hand, the 
Communityy has adopted liberalisation measures. On the other hand, it has 
enactedd harmonisation measures. First, the rules for liberalising market access, 
ass well as for access to the occupation and the rules on transport rates will be 
discussed.. Second, a discussion wil l follow of the harmonisation that took place 
inn the fiscal, social and technical (ind. safety) field. In addition, the Commu-
nityy action in relation to transport infrastructure and transport research will 

377 Case 13/83 Parliament v Council [1985] ECR1513. 
388 Case 13/83, paras 70-71. 
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bee analysed. In a next section, the 'environmental legislation' relevant to the 
transportt sector wil l be discussed. 

3.22 Main features of secondary transport law 

3.2.11 Introduction 

Thiss section wil l give an overview of'secondary transport law'. 
Thiss consists of directives and regulations that are primarily aimed at further-
ingg the transport objectives, meaning both the acts that are exclusively aimed at 
achievingg the transport objectives as well as those that have transport objectives 
ass main and environmental or other non-transport objectives as side-objectives 
andd those that have two main types of objectives, one or more of the transport-
relatedd and one or more of the non-transport related (including environmental). 

3.2.22 Market operation 

3.2.2.11 Market access 

Intro Intro 
Ass explained above, the liberalisation process of the transport 

marketss took a slow start. Once started, a step by step approach was taken in 
relationn to most markets. The overview below shows that while the market 
accesss in the road, inland waterway, air and maritime transport sector has been 
finalised,finalised, the process is yet to be completed for the railway transport market. 
Thee markett access rules for road freight and passenger transport are discussed 
first,, followed by equivalent rules for railway and inland waterway. After some 
relatedd legislation on frontier controls, the access rules for air transport are 
discussed.. This is again followed by a discussion of some related legislation (in 
particularr on slot allocation and ground handling services). The section is con-
cludedd by a brief examination of the relevant rules in relation to the maritime 
transportt sector. 

MarketMarket access road transport - goods 
Liberalisingg market access in the sector of road freight transport has been 

basedd on Council Regulation 881/92 and Council Regulation 3118/93." The first 
regulationn gives hauliers with a Community authorisation or licence (i.e. those 

399 Council Regulation 881/92 on access to the market in the carriage of goods by road within the Commu-

nityy or from the territory of a Member State or passing across the territory of one or more Member 

States,, OJ1992 L95/1 and Council Regulation 3118/93 laying down the conditions under which non-resi-

dentt carriers may operate national road haulage services within a Member State, i.e. cabotage, OJ 1993 

L279/1. . 
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whichh have access to the occupation of road haulage operator according to the 
qualitativee criteria set out in Directive 96/26)40 unlimited access to the interna-
tionall  market between Member States. Thus, the legislation introduced a market 
accesss regime without quantitative restrictions but instead based on qualitative 
criteria.. The second regulation, Council Regulation 3118/93, concerns road 
freightt cabotage. It progressively allows licenced hauliers access to the market of 
anotherr Member State without having a registered office there.41 Crisis manage-
mentt measures are provided for in Council Regulation 3916/90.43 Earlier (more 
limited)) liberalisation efforts relating to this specific part of the transport sector 
weree made pursuant to First Council Directive of 23 July 1962 on the establish-
mentt of certain common rules for international transport {carrying of goods by 
roadd for hire or reward),43 Council Directive 65/269 concerning the standardiza-
tionn of certain rules relating to authorizations for the carriage of goods by road 
betweenn Member States,44 Council Regulation 3164/76 on the Community 
quotaa for the carriage of goods by road between Member States,45 and Council 
Decisionn 80/48 on the adjustment of capacity for the carriage of goods by road 
forr hire or reward between Member States. All these legislative acts have been 
repealed.. For reasons of completeness, it is necessary to mention Council Direc-
tivee 84/647, which (still) sets out rules on market access for hiring motor vehi-
cless without drivers for freight transport.46 An analysis of all of this legislation 
showss that none of it contains explicit environmental provisions or references. 

400 For this directive: see further below under social legislation (Section 3.2.4). 
411 Cabotage rights (if only for temporary activities) already existed as from 1 July 1990, pursuant to Coun-

cill  Regulation 4059/89 (OJ1989 L390/3). 
4242 Council Regulation 3916/90 on measures to be taken in the event of a crisis in the market in the 

carriagee of goods by road, OJ 1990 L375/10. For road freight cabotage such emergency measures may be 

takenn under Article 7 of Regulation 3118/93 laying down the conditions under which non-resident carri-

erss may operate national road haulage services within a Member State, OJ 1993 L279/1. 
433 OJ 1962 No 70, p. 2005. 
444 OJ 1965 No 88, p. 1469. 
455 OJ 1976 L357/1. A Community quota system was introduced for the first time as an experiment in 1968 

byy Council Regulation 1018/68 (OJ 1968 L175/13). Council Regulation 3164/76 was amended signifi-

cantlyy by Council Regulation 1841/88 [OJ 1988 L163/1) which, under reference to the Court judgment in 

Casee 13/83, European Parliament v Council, inserted a new Article 4a. This article required Community 

quotass as well as bilateral quotas between Member States and quotas for transit traffic to and from 

non-memberr countries to be abolished by January 1993. Council Regulation 3164/76 was repealed by 

Councill  Regulation 881/92. On the basis of the latter, the capacity-based Community quota system was 

replacedd by a quality-based Community licence system from 1993 onwards (see also Greaves 1991, p. 55). 
44 Council Directive on the use of vehicles hired without drivers for the carriage of goods by road, OJ 1984 

L335/72--
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MarketMarket access road transport -passengers 
Thee relevant common rules for the carriage of passengers by road are 

laidd down in Council Regulation 684/92 (rules for international carriage of 
passengerss by road) and Council Regulation 12/98 (rules for cabotage serv-
ices)/77 However, rules allowing limited market access were first adopted in the 
contextt of Council Regulation 117/66 (relating to occasional services), Council 
Regulationn 516/72 (relating to shuttle services), and Council Regulation 517/ 
722 (relating to regular services).48 These three regulations were replaced by 
Regulationn 684/92. The latter provides that a Community licence is required for 
internationall  passenger transport operations. To get such a licence the carrier 
mustt satisfy the conditions for admission to the occupation and meet the legal 
requirementss on road safety (Article 3). The same is required for the perform-
ancee of the cabotage transport operations, under Regulation 12/98. In addition, 
thee performance of these cabotage services is subject to the legislation of the 
hostt Member State in relation to: rates and conditions governing the transport 
contract,, weights and dimensions of road vehicles, requirements relating to the 
carriagee of certain categories of passengers, driving and rest time and VAT on 
transportt services (Article 4). Neither the past nor current legislation includes a 
referencee to environmental protection. 

MarketMarket access and financing railways 
Thee phased liberalisation of the railway sector is still on-going. Initially, 

Communityy legislation was aimed mainly at creating greater transparency 
inn the financial relations between railway undertakings and states, improv-
ingg the financial structure of these undertakings and ensuring the separation 
off  accounts for infrastructure management from the provision of transport 
services.. The underlying idea was that railway undertakings have to become 
independentt operators behaving in a commercial manner and adapting to 
markett needs. This would allow railway transport to be as efficient and competi-
tivee as the other transport modes. Thus, the Community adopted: Council 
Regulationn 1192/69 on common rules for the normalisation of the accounts of 
railwayy undertakings,49 Council Decision 75/327 on the improvement of the 

477 Council Regulation 684/92 on common rules for the international carriage of passengers by coach and 

bus,, OJ1992 L74/1 and Council Regulation 12/98 laying down the conditions under which non-resident 

carrierss may operate national road passenger transport services within a Member State, OJ 1998 L4/10. 
488 Council Regulation 117/66 on the introduction of common rules for the international carriage of 

passengerss by coach and bus, OJ 1966 No 147, p. 2688; Council Regulation 516/72 on the introduction 

off  common rules for shuttle services by coach and bus between Member States, OJ 1972 L67/13 and 

Councill  Regulation 517/72 on the introduction of common rules for regular and special regular services 

byy coach and bus between Member States, OJ 1972 L67/19. 
499 °J x9^9 L156/8, repealed by Council Directive 91/440. 
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situationn of railway undertakings and the harmonization of rules governing 
financiall  relations between such undertakings and States,50 Council Regulation 
2830/777 on the measures necessary to achieve comparability between account-
ingg systems and annual accounts of railway undertakings,51 Council Regulation 
2183/788 laying down uniform costing principles for railway undertakings,52 

Councill  Decision 83/418 on the commercial independence of the railways in the 
managementt of their international passenger and luggage traffic,53 and Council 
Directivee 91/440 on the development of the Community's railways.54 In addition 
too the aims relating to the structure and relationships of the railway undertak-
ings,, Directive 91/440 also provided for limited access rights to infrastructure. 
Internationall  groupings of undertakings and undertakings engaged in the inter-
nationall  combined transport of goods had to be given access to Member States' 
networks.555 A few years later, in 1995 to be exact, more legislation in relation to 
thee railway market was enacted. The 1995 legislation was aimed specifically at 
ensuringg that the (at the time limited) access rights to railway infrastructure 
aree applied throughout the Community 'on a uniform and non-discriminatory 
basis'' (see Preambles). Council Directive 95/18 contains common criteria for 
thee licensing of railway undertakings while Council Directive 95/19 concerns 
thee principles and procedures regarding the allocation of railway infrastructure 
capacityy and the charging of infrastructure fees for railway undertakings (for 
thee latter, see also below, section on the charging of infrastructure use, Section 
3.2.6.3).'6 6 

However,, a set of three new directives, referred to as the 'Rail Infrastruc-
turee Package' and aimed at improving the effectiveness of the 1991 and 1995 
directivess as well as taking the liberalisation a step further, followed soon. In 
2001,, a directive on access to infrastructure (Directive 2001/12), a directive on 
thee licensing of railway undertakings (Directive 2001/13) a n t^ a directive on the 
allocationn of capacity (Directive 2001/14) were adopted.57 First, Directive 2001/ 

500 Council Decision 75/327, OJ1975 L152/3. 
5''  0/1977 L334/13. 
5ii OJ 1978 L258/1. 

»» OJ 1983 L237/32. 

»» OJ 1991L237/25. 
555 For  a definition of 'combined transport and the wider  concept of'intermodality' : see further  in this 

section,, under  'Combined transport' . 
566 Council Directive 95/18 on the licensing of railway undertakings, OJ 1995 L143/70 and Council Direc-

tivee 95/19 on the allocation of railway infrastructur e capacity and the charging of infrastructur e fees, OJ 

19955 L143/75. 
577 Directive 2001/12 of the EP and of the Council amending Council Directive 91/440 on the development 

off  the Community' s railways, OJ 2001 L75/1; Directive 2001/13 of the European Parliament and of the 

Councill  amending Council Directive 95/18 on the licensing of railway undertakings, OJ 2001 L75/26; 
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12,, which amends Directive 91/440, requires Member States to extend access 
rightss for international freight transport services. The market for international 
raill  services will be opened up in two stages. The first phase runs until 2003 
whilee the second ends in 2008. As of 2008, any licensed railway operator will 
havee to be able to run freight services between Member States over the entire 
Europeann rail network. Second, Directive 2001/13 consequently extends the 
licensingg principles, laid down in Directive 95/18, to all undertakings that want 
too run rail freight services over the European rail network. In particular, it sets 
thee financial, economic and safety conditions that undertakings must fulfi l in 
orderr to obtain such a licence. Third and final, Directive 2001/14 lays down the 
principless and procedures to be applied with regard to the setting and charging 
off  railway infrastructure charges and the allocation of railway infrastructure 
capacity.. Unlike the first two new directives, which simply amended the earlier 
legislation,, Directive 2001/14 completely replaces the relevant 1995 directive 
(Directivee 95/19). In addition, it repeals some of the initial legislation in this 
fieldfield (Regulation 2830/77, Regulation 2183/78, Decision 82/529 and Decision 
83/418).. Another piece of legislation, which was proposed as part of the railway 
packagee aimed at revitalising Europe's railways, is Directive 2001/16 on the 
interoperabilityy of the trans-European conventional rail system.58 This legisla-
tionn will be discussed further below, in the section on technical harmonisation 
(Sectionn 3.2.5.3). 

Memberr States do not have to implement the 2001 directives or the 'First 
RailwayRailway Package' before the year 2003. However, in the beginning of 2002, 
thee Commission already presented proposals for a 'Second Railway Package', 
whichh was reportedly a demand of the EP for its approval of the first package.59 

Amongstt other aims, i.e. setting high safety standards for the rail network, 
updatingg the interoperability directive, establishing a European Railway Safety 
andd Interoperability Agency and preparing Community accession to the 1980 
COTIFF (Convention concerning International Carriage by Rail), the new 
packagee of measures is designed to complete the liberalisation of the railway 
market.600 This entails opening up the national freight markets for cabotage. The 

Directivee 2001/14 of the European Parliament and of the Council on the allocation of railway infrastruc-

turee capacity and the levying of charges for the use of railway infrastructure and safety certification, OJ 

20011 L75/29. 
588 Directive 2001/16 of the EP and of the Council on the interoperability of the trans-European conven-

tionall  rail system, OJ 2001 L110/1. 
599 See Explanatory Memorandum to Proposal for a directive amending Council directive 91/440 on the 

developmentt of the Community's railways, C0M(2O02)2S, p. 2. 
600 Proposal for a directive on safety on the Community's railways and amending Council Directive 95/18 

onn the licensing of railway undertakings and Directive 2001/14 on t n e allocation of railway infrastruc-

turee capacity and the levying of charges for the use of railway infrastructure and safety certification, 
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nextt step wil l (have) to be the gradual liberalisation of the international passen-
gerr services market. 

Ass for the environmental component in all this railway legislation, it may be 
observedd that none of it contains an explicit reference to the environment or 
environmentall  protection, except for Council Decision 75/327.61 The Preamble of 
thiss decision recalled that railways 'operate in a way relatively favourable to the 
environmentt and are economical in their use of space and of energy'. In addi-
tion,, Directive 2001/14 o n infrastructure costs and capacity does mention the 
objectivee of achieving 'sustainable mobility', the fact that 'encouraging optimal 
usee of the railway infrastructure will lead to a reduction in the cost of transport 
too society' and the need for fair intermodal competition between rail and road, 
particularlyy 'by taking appropriate account of the different external effects' 
(seee further below, in the section on transport infrastructure, Section 3.2.6).6a 

Itt almost seems as if the term 'environmental protection' has been avoided on 
purposee here. This, as well as the total absence of any environmental reference 
especiallyy in the more recent liberalisation legislation is surprising, in particu-
lar,, because several Commission policy documents do point explicitly to the 
environmentall  benefits of a strategy aimed at promoting a more competitive and 
efficientt railway sector. It is indicated that revitalising Europe's railways by way 
off  increasing its competitiveness is necessary in order to readjust the balance 
betweenn the various transport modes which, in its turn, would help reduce the 
environmentall  impact of transport.63 The environmental aspect of the strategy 
too revitalise Europe's railways did not find its way into the Preambles of the 
actuall  legislative acts although this does not really weaken its beneficial impact 
off  course. 

COM(2002)2i;;  Proposal for  a directive amending Council Directive 96/48 and Directive 2001/16 

onn the interoperabilit y of the trans-European rail system, COM(2oo2)22; Proposal for  a regulation 

establishingg a European Railway Agency, COM (2002)23; Recommendation for  a decision authorising 

thee Commission to negotiate the conditions for  Community accession to the Convention concerning 

Internationa ll  Carriage by Rail (COTIF) , COM(2002)24 and Proposal for  a directive amending Council 

directivee 91/440 on the development of the Community' s railways, COM(2002)25- These proposals are 

accompaniedd by a Communication of the Commission titled 'Towards an integrated European railway 

area',, COM(2002)i8. 

Councill  Decision 75/327 on the improvement of the situation of railway undertakings and the harmoni-

zationn of rules governing financial relations between such undertakings and States, OJ1975 L152/3. 

Directivee 2001/16 on the interoperabilit y of the trans-European conventional rait system {OJ 2001 

L110/1),, however, refers to the Council Strategy for  the integration of the environment into the CTP. See 

beloww Section 3.2.5.3. 

Whit ee Paper  'A Strategy for  revitalising the Community' s railways', COM (96)421, p 6-7; Commission 

Communicationn 'Interna l Market and Environment' , COM(99)2Ó3, p. 13; Whit e Paper  'European trans-

portt  policy for  2010: time to decide', COM(2ooi)370, p. 9-11 and Commission Communication 'Towards 

ann integrated European railway area', COM (2002)18, p. 19-20. 
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MarketMarket access inland waterways 
Becausee most of the Community inland waterway transport occurs on 

thee Rhine and the main regime governing the inland navigation sector is laid 
downn in the so-called Mannheim Convention and the Additional Protocol 2, 
thee Community has incorporated this regime into Community law.64 Council 
Regulationn 2919/85 sets out the conditions under which Member States, other 
thann those that are a party to the convention, have equal access to the Rhine 
navigation.655 At the same time, it wants to avoid that nationals or companies 
fromm third countries establish themselves in a contracting state and profit in 
thatt way of the freedom of navigation.66 In addition to this legislation, cabotage 
servicess - i.e. non-resident carriers transporting goods or passengers by inland 
waterwayy within a Member State - are regulated under Council Regulation 3921/ 
91,677 while Council Regulation 1356/96 contains the conditions under which 
carrierss may transport goods or persons by inland waterway between Member 
Statess and in transit through them.68 The main problem in relation to the inland 
waterwayy transport has been the structural overcapacity, particularly in the 
fleetsfleets operating on the linked inland waterway networks of Belgium, France, 
Germany,, Luxembourg and the Netherlands. To address this issue, Council 
Regulationn 1101/89 on structural improvements in inland waterway transport 
wass adopted.69 It aims to reduce overcapacity in this sector by means of vessel-
scrappingg schemes coordinated at Community level as well as certain support-
ingg measures {so-called 'old for new' measures to discourage investments in 
additionall  vessels and social measures to assist workers who want to leave the 
industry). . 

Nonee of the here-mentioned legislation in relation to inland waterway trans-
portt incorporates or refers to environmental concerns. More recent legislation 
thatt does contain such a reference is Council Regulation 718/1999 on a Commu-
nity-fleett capacity policy to promote inland waterway transport. This regulation 
aimss at maintaining the old for new mechanism, introduced by Regulation 
1101/89.. Its Preamble suggests that the modernisation and restructuring of the 

644 Revised Convention for the Navigation of the Rhine 1963 (Convention of Mannheim 1868). See Greaves 

1991,, p. 84. 
655 Council Regulation 2919/85 laying down the conditions for access to the arrangements under the 

Revisedd Convention for the navigation of the Rhine relating to vessels belonging to the Rhine Naviga-

tion,, OJ1985 L280/4. 
666 See Guide to the Transport acquis, DG Transport, p. 65 (on file with the author). 
677 Council Regulation 3921/91 laying down the conditions under which non-resident carriers may trans-

portt goods or passengers by inland waterway within a Member State, OJ 1991 L373/1. 
688 Council Regulation 1356/96 on common rules applicable to the transport of goods or passengers by 

inlandd waterway between Member States with a view to establishing freedom to provide such transport 

services,, OJ 1996 L175/7. 
699 OJ 1989 L116/25. 
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Communityy fleets is designed to create 'a context favourable to the environment 
andd safety' (Recital 9). 

RelatedRelated legislation -frontier controls 
Councill  Regulation 4060/89 is designed to abolish frontier checks and 

formalitiess related to road and inland waterway transport since these form obsta-
cless for the achievement of freedom to provide services in the transport field.70 

AirAir  transport 
Priorr to any Community action in this field, the air transport sector was 

governedd by national law, the Convention on International Civil Aviation of 1944 
(orr Chicago Convention) and a series of bilateral agreements between States. 
Thee Convention contains the basic multinational framework of international 
civill  aviation.7' It establishes the principle of airspace sovereignty in Article 1, 
whichh reads: 'The contracting States recognize that every State has complete 
andd exclusive sovereignty over the airspace above its territory'. Article 6 further 
providess that 'no scheduled international air service may be operated over or 
intoo the territory of a contracting State, except with the special permission 
orr other authorisation of that State, and in accordance with the terms of such 
permissionn or authorisation'. The bilateral agreements concluded between States 
thereforee concern (ed) matters such as landing rights and routes that could be 
flownflown by carriers from both parties, the number of flights operating on these 
routes,, capacities that could be employed and how these were shared, as well 
ass the fares charged by each carrier and the revenue of both airlines (shared on 
aa percentage basis).72 Developing a common air transport policy was difficult 
becausee of the existence of this international regulation. The unclear Treaty 
provisionss did not help either. Above, it was indicated already that, despite the 
ambiguouss wording of Article 80, 2 EC, already in 1973, the Court decided that 
bothh sea and air transport are subject to the general rules of the EC Treaty, on 
thee same basis as the other modes of transport, in other words, as far as such 
ann application is not explicitly excluded.73 However, thee judgement that seems 
too have really trickered serious Community initiatives in the field of air trans-
portt liberalisation was the 1986 Nouvettes Frontiéres case.74 In this case, the 

700 Council Regulation 4060/89 on the elimination of controls performed at the frontier s of Member 

Statess in the field of road and inland waterway transport, OJ1989 L390/18. 
711 Trb. 1959,45. 
7aa Greaves 1991, p. 165. See also Slot &  Dagtoglou 1989, p. 23 and p. 33-34 and Travis 2001, p. 27. 
733 Case 167/73 Commission v France [1974] ECR 359, paras 24-25. 
744 Joined cases 209-213/84 Ministèr e public v Asjes et al. {Nouvelles Frontiircs case) {1986] ECR 1425. See 

Slott  &  Dagtoglou 1989, p. 115-138 and p. 170. For  some time Britai n and The Netherlands had been 

strongg advocates of this liberalisation while France, Italy and Germany greatly opposed any moves in 

thatt  direction. See on this: Travis 2001, p. 33-44, and on the Nouvelles Frontiéres case: p. $0-;$. 
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Courtt indicated that the general Treaty rules to which air transport was subject 
includedd those on competition. Short after the judgement the first so-called 
'Civill  Aviation Package' was presented. Before turning to the various liberalisa-
tionn packages, however, the (limited) Community action taken prior to these 
developmentss must be mentioned. It concerns Council Directive 83/416 intro-
ducingg an authorisation system - which was not linked to bilateral agreements 
-- for (certain) scheduled air services between Member States (transporting 
passengerss or passengers in combination with mail and/or cargo) (Article 1 and 
Articl ee 3,1-2).75 

Thee air transport sector has been liberalised in three stages. The 'First Civil 
AviationAviation Package' was adopted in 1987. Besides a Council directive on the fixing 
off  air fares (for scheduled flights between Community airports) (see further 
below,, Section 3.2.2.3)/6 and two Council regulations defining the competition 
ruless for air transport,77 this package also contained a Council decision (Deci-
sionn 87/602) that concerned the sharing of passenger capacity on scheduled 
flightss as well as market access for Community air carriers to certain new 
routess between Member States (Article 1).78 The legislation did not go as far as 
regulatingg air traffic within a Member State or to third countries. The Commis-
sionn presented a 'Second Civil Aviation Package' to the Council in July 1989. It 
includedd Council Regulation 2343/90 on access for air carriers to scheduled 
intra-Communityy air service routes and on the sharing of passenger capacity 
betweenn air carriers on scheduled air services between Member States.79 Pursu-
antant to this regulation, the opening up of the air transport market continued. It 
onlyy related to scheduled passenger flights, not charters or freight/cargo (only 
airr cargo services in combination with passenger services), however. Air cargo 
servicess were covered by Council Regulation 294/91.80 Other action under this 

755 Council Directive 83/416 concerning the authorization of scheduled inter-regional air services for the 

transportt of passengers, mail and cargo between Member States OJ1983 L237/19. 
766 Council Directive 87/601 on the fixing of air fares for scheduled nights within the Community, OJ 1987 

L374/12. . 
777 Council Regulation 3975/87 laying down the procedure for the application of the rules on competition 

too undertakings in the air transport sector, OJ 1987 L374/1 and Council Regulation 3976/87 on the 

applicationn of Article 85(3) of the Treaty to certain categories of agreements and concerted practices in 

thee air transport sector, OJ 1987 L374/9. 
788 Council Decision 87/602 on the sharing of passenger capacity between air carriers on scheduled air 

servicess between Member States and on access for air carriers to scheduled air-service routes between 

Memberr States, OJ 1987 L374/19. See on this decision: Slot & Dagtoglou 1989, p. 172-174 and Greaves 

i99i,p.. 169. 
799 OJ 1990 L217/8. It repealed Directive 83/416 and Decision 87/602. 

Councill  Regulation 294/91 on the operation of air cargo services between Member States, OJ 1991 

L36/1. . 
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secondd package related to fares (again, see further below, Section 3.2.2.3) and 
thee application of the competition rules.8' Finally, legislative measures under 
aa 'Third Civil Aviation package' were adopted in 1992. Council Regulation 
2408/922 on access for Community air carriers to intra-Community air routes 
replacedd Council Regulations 2343/90 and 294/91.83 This legislation progres-
sivelyy opened up the air transport market within the EU further, which culmi-
natedd in the liberalisation of cabotage in April 1997. In addition, as a result of 
thiss third package a Community licensing system was introduced as well as the 
freedomm to set fares (for the latter see below, Section 3.2.2.3). Council Regula-
tionn 2407/92 sets out requirements for granting Community operating licences 
too air carriers (see Article 1).83 They relate to place of business of the carrier, 
mainn occupation, capital, a business plan, insurance, technical fitness, financial 
standing,, etc. 

Al ll  of the above-mentioned liberalisation measures (Directive 83/416, 
Regulationn 2343/90, Regulation 294/91 and Regulation 2408/92), except 
forr Decision 87/602, stipulate that the exercise of traffic rights is subject to 
Community,, national, regional or local operational rules relating to environ-
mentall  protection. In other words, market access limitations on environmental 
groundss are possible. There are a number of conditions, however. Article 8, 2 of 
Regulationn 2408/92 requires that it concerns 'published' operational rules, even 
thoughh it does not indicate a particular method for this publication. Further-
more,, it is provided that the Commission may examine the application of this 
provision,, either at the request of another Member State or on its own initiative 
(Articlee 8, 3). On the basis of this provision, the Commission examined a 1995 
decisionn of the Swedish authorities to prohibit the operation of certain noisy 
aircraftt at the (new) Karlstad airport**  The Swedish decision was problematic 
becausee it banned aircraft (the so-called 'Chapter 2 aircraft', see further below, 
inn section on noise emission standards for aircraft, Section 3.2.5.5) that were 
onlyy to be banned on the basis of Community legislation (Directive 92/14) as 
off  April 2002. The Commission argued that, since this Community measure 
wass a measure of total harmonisation and the transport title on which it was 
based,, did not provide for the possibility to introduce more stringent national 
measures,, Sweden had to allow the operation of the aircraft in question until 
2002.. Because, in other words, Sweden restricted the exercise of traffic rights 
onn air routes between Karlstad airport and other Community airports with 

Councill  Regulation 2342/90 on fares for  scheduled air  services, OJ1990 L217/1. Council Regulation 

2344/900 amending Regulation 3976/87, OJ 1990 L217/15. 

OJOJ 1992 L240/8. 

Councill  Regulation 2407/92 on licensing of air  carriers, OJ 1992 L240/1. 

Commissionn Decision 98/523 on a procedure relating to the application of Council Regulation 2408/92 

(Casee VII/AMA/10/9 7 - Access to Karlstad airport) , OJ 1998 L233/25. 
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thesee specific noisy aircraft, the Commission consequently concluded that 
thee Swedish decision infringed Directive 92/14 and, thus, also Article 8,2 of 
Regulationn 2408/92. However, interestingly, the Commission did accept the 
Swedishh night curfew for Chapter 2 aircraft arguing that this measure complied 
withh the 'principles of necessity and proportionality' as far as it was designed to 
protectt the population during the normal sleeping hours from the noise of these 
aircraft. . 

Inn addition to the market access limitations under Article 8, the 1992 regula-
tionn allows Member States to restrict or refuse the exercise of traffic rights in 
casee of'serious congestion and/or environmental problems' (Article 9). In other 
words,, market access limitations on environmental grounds are possible under 
certainn conditions. The use of the word 'serious' seems to indicate, however, that 
thiss provision wil l only offer possibilities in a very limited amount of situations. 

RelatedRelated legislation - slot allocation and ground handling services 
Whereass Council Regulation 2408/92 and its predecessors concern the 

rightss of air carriers to fly certain routes in the Community, Council Regula-
tionn 95/93 relates to the time at which carriers may land and take off at an 
airport,, or, in other words, it concerns the allocation of the so-called 'slots'.85 The 
regulationn defines a slot as 'the scheduled time of arrival or departure available 
orr allocated to an aircraft movement on a specific date at an airport' (Article 2). 
Thiss Community legislative act was adopted in order to ensure that the alloca-
tionn of slots is based on neutral, transparent and non-discriminatory rules, in 
particular,, at congested airports. For these purposes, the regulation requires the 
appointmentt of a neutral flight plan co-ordinator who wil l be responsible for the 
allocationn of slots at an airport. The use of objective criteria for the slot alloca-
tionn must allow new carriers to enter the liberalised market despite congestion 
problemss at certain airports. Even though the so-called 'grandfather or histori-
call  rights' (i.e. air carriers are allocated the same slot as used in the previous 
correspondingg season) are not touched, the regulation does require 50% of the 
unusedd or newly created slots to be reserved for new entrants into the Commu-
nityy market (Article 10, 7).86 

Thiss piece of legislation does not refer to environmental protection in any 
respect.. Interestingly, the objectives of the regional policy do seem to be incor-
poratedd into this Community air transport measure. Article 9 allows Member 
Statess to reserve some slots for certain services to peripheral or development 
regionss in its territory. As for environmental objectives, the following may 

855 Council Regulation 95/93 on common rules for the allocation of slots at Community airports OJ1993 

L14/1. . 
866 Before the adoption of Council Regulation 95/93, the system used in Community airports was that 

devisedd by I ATA (Adkins 1994, p. 235). See however also Regulation 1617/93 [°J J993 L'SS/1** ) which 

containss a group-exemption for agreements between air carriers concerning the allocation of slots. 
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bee observed. Article 6 states that airport capacity available for slot allocation 
shalll  be determined twice a year by the competent authorities on the basis of 
'ann objective analysis of possibilities of accommodating the air traffic, taking 
intoo account the different types of traffic at that airport'. On the basis of this 
wording,, it is unclear whether environmental limits can be taken into account 
inn the course of the capacity determination. A study of the slot allocation regula-
tiontion clearly indicated, however, that a slot should not be linked solely to runway 
capacity,, but should include all so-called 'coordination parameters'- These are 
thee numerical values of the binding constraints that a co-ordinator uses to 
assesss whether a given set of schedules can be accommodated at an airport. The 
parameterss include runway, stand and terminal capacities, terminal airspace 
capacityy and surface access capacity. They may even cover environmental capac-
ityy (quotas). Most interestingly, the study points out that: 

'Definingg a slot to have all necessary resources, including environmental 
capacitiess (e.g. share of the noise basket, or noise quota), is an elegant means 
off  linking slot allocation with environment constraints and giving an EU-wide 
legall  framework for handling the increasing incidence of environmental limita-
tions'.87 7 

Thus,, the study concludes that the slot allocation should be revised in such a 
wayy that a slot is described by: a time period relating to the planned landing or 
take-offf  time, stand capacity, terminal capacity as well as the share of environ-
mentall  capacity (e.g. noise basket or quota).88 

Inn its proposal for a regulation amending Regulation 95/93, the Commission 
makess a first, if small, step in the direction of incorporating environmental 
concernss in this legislation in the way suggested in the study.*9 The proposal 
requiress that the capacity of an airport is determined on the basis of commonly 
recognisedd methods while 'taking into account' environmental constraints appli-
cablee at the airport in question (proposed amendment Article 3,3, and similar 
provisionn in relation to the coordination parameters). It also provides that the 
existencee of satisfactory services by other transport means for a route is a crite-
rionn for slot allocation, but only in situations of serious congestion and/or envi-
ronmentall  problems, as envisaged in Article 9 of Regulation 2408/92 on access 
forr Community air carriers to intra-Community air routes. In other words, 
inn these exceptional situations, giving slot requests for air services on intra-

877 PricewaterhouseCoopers, 'Study of certain aspects of Council Regulation 95/93 on common rules for 

thee allocation of slots at Community airports' , 20 May 2000, p. 29 (on file with the author). 
888 PricewaterhouseCoopers, 'Study of certain aspects of Council Regulation 95/93 on common rules for 

thee allocation of slots at Community airports' , 20 May 2000, p. 53 (on file with the author). 
899 Proposal for  a regulation amending Council Regulation 95/93 on common rules for  the allocation of 

slotss at Community airports, COM(200i)335. See in particular  also p. 8 of the explanatory memoran-

dum. . 

315 5 



INTEGRATIO NN OF ENVIRONMENTA L PROTECTION INTO OTHER EC POLICIE S 

Communityy routes a low priority if other transport modes, such as railways, 
offerr a satisfactory service for those routes may reduce air transport services. 
Further,, stronger incorporation of environmental concerns in this legislation 
mightt follow in the future. The Commission postpones the introduction of envi-
ronmentall  standards (such as the noise performance of aircraft) as a criterion 
forr the actual allocation of slots. It wil l decide on any proposals in respect of slot 
allocationn on the basis of the environmental performance of air carriers til l after 
aa study on the issue has been completed. 

Otherr legislation that may be mentioned here is the legislation on the 
groundhandlingg market. Directive 96/67 on access to the groundhandling 
marketmarket at Community airports is designed to gradually open up this market to 
competition.?00 Groundhandling services are services provided to airport users 
att airports, such as baggage, cargo and mail handling, as well as fuel and oil 
handlingg {or air-side services) and also passenger handling, ground administra-
tionn and supervision, aircraft maintenance and cleaning (or land-side services).91 

Whilee air-side services should be liberalised only partially, land-side services wil l 
havee to be fully liberalised. This secondary legislation is supplemented by the 
applicationn of primary competition law, however.92 The directive was another 
stepp in the liberalisation of the air transport market. It aims to contribute to 
thee efficient use of air transport infrastructure, and thus to the overall proper 
functioningg of air transport, by ensuring that airport users obtain good qual-
ityy of service for a reasonable price. Besides some attention for safety, security 
andd social concerns, the directive has an environmental component. Because 
thee management of certain infrastructures that are necessary for the supply of 
groundhandlingg services cannot or should not be divided for reasons of environ-
mentall  impact, Article 8 provides that Member States may reserve the manage-
mentt of these infrastructures for the managing body of the airport. Further-
more,, Article 18 allows Member States to take all environmental measures 
necessary. . 

MaritimeMaritime transport 
Inn addition to an extensive body of legislation relating to technical and safety 

issuess (see below, Section 3.2.5.6), the common maritime transport policy (mainly) 
consistss of the following: a regulation on the implementation of the UN Conven-
tionn on a code of conduct for liner conferences (Council Regulation 954/79), 
aa 1986 package of measures concerning the application of the principle of the 
freedomm to provide services (Council Regulation 4055/86), the application of 

900 Council Directive 96/67 on access to the groundhandling market at Community airports, OJ1996 

L272/36. . 
911 Article 2 (e), the annex and Deselaers 1996, p. 261. 
922 Deselaers 1996, p. 261. 
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thee competition rules (Council Regulation 4056/86), unfair pricing practices 
inn the maritime sector (Council Regulation 4057/86) and free access to cargoes 
(Councill  Regulation 4058/86), as well as a 1992 regulation, which liberalised 
maritimee cabotage services (Council Regulation 3577/92).9}  These pieces of 
legislationn do not make an explicit reference to environmental concerns. 

CombinedCombined transport 
Combinedd transport has been defined as 'intermodal transport, where the 

majorr part of the European journey is by rail, inland waterways or sea and any 
initiall  and/or final leg carried out by road are as short as possible'.94 It is part of 
thee wider concept of 'intermodality'. The Commission considers intermodality 
too be 'an optimal integration of different modes so as to enable an efficient and 
cost-effectivee use of the transport system through seamless, customer-oriented 
door-to-doorr services whilst favouring competition between transport opera-
tors'.955 In other words, intermodal transport is 'the movement of goods whereby 
att least two different modes are used in a door-to-door transport chain'.96 Above, 
combinedd transport operations were mentioned in the context of the State aid 
ruless as well as in the initial rules on market access concerning rail transport.97 

Inn addition, specific legislation was adopted requiring the Member States to 
liberalisee combined transport operations. In particular, in 1975, Directive 75/130 
wass adopted.98 Directive 92/106 repealed and replaced the 1975 directive in 

955 Council Regulation 954/79 concerning the ratificatio n by Member States of, or  their  accession to, the 

Unitedd Nations Convention on a Code of Conduct for  Liner  Conferences, OJ1979 L121/1; Council Regu-

lationn 4055/86 applying the principl e of freedom to provide services to maritim e transport between 

Memberr  States and between Member States and thir d countries, OJ 1986 L378/1; Council Regulation 

4056/866 laying down detailed rules for  the application of Article s 85 and 86 of the Treaty to maritim e 

transport .. OJ 1986 L378/4; Council Regulation 4057/86 on unfair  pricin g practices in maritim e trans-

port ,, OJ 1986 L378/14; Council Regulation 4058/86 concerning coordinated action to safeguard free 

accesss to cargoes in ocean trades, OJ 1986 L378/21 and Council Regulation 3577/92 applying the princi -

plee of freedom to provide services to maritim e transport withi n Member States (maritim e cabotage), OJ 

19922 L364/7. 
944 Commission Communication 'Intermodalit y and intermodal freight transport in the European Union', 

COM(97)243,, p. 1. 
955 COM(97)243, p. 1. 
966 COM(97)243,p.i. 
977 Council Regulation 1107/70 on the granting of aids for  transport by rail , road and inland waterway, OJ 

19700 L130/1. Council Directive 91/440 on the development of the Community' s railways provided for 

limitedd access right s to infrastructur e for  international groupings of undertakings and undertakings 

engagedd in the international combined transport of goods {OJ 1991 L237/25). 
988 Council Directive 75/130 on the establishment of common rules for  certain types of combined road/rail 

carriagee of goods between Member States, OJ 1975 L48/31. 
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1992.""  On the basis of the latter, combined transport operations had to be free 
fromm all quota and authorisation systems by July 1993 (Article 2). At the same 
time,, this directive requires Member States to ensure that the (road vehicle) 
taxess levied on road vehicles used in combined transport are reduced or re-
imbursedd (Article 6,1). This fiscal provision was first introduced by an amend-
mentt of the 1975 directive in 1982.10° Both the initial and the current directive 
explicitlyy refer to the positive impact the (further) development of combined 
transportt can have for environmental protection. This observation is especially 
remarkablee for the initial directive since it was adopted in 1975, in other words, 
longg before any integration obligation existed. The environmental benefits of 
combinedd transport lie in the fact that it takes some freight transport from 
thee road to other, more environmentally friendly modes, such as rail, inland 
waterwayy and short sea shipping. In addition, there may be indirect environ-
mentall  gains from the fact that (higher) congestion could be avoided by way of 
combinedd transport operations. The reason for the positive impact on environ-
mentall  protection lies in the fact that higher congestion affects the average fuel 
efficiencyy of road vehicles and, thus, results in increased air emissions.101 

3.2.2.22 Access to the occupation and recognition of diploma's 

Thee rules currently in force on access to the occupation of both 
thee road freight transport and road passenger transport operator as well as on 
mutuall  recognition of diploma's are set out in Directive 96/26.102 The first Com-
munityy measures on these matters were Council Directive 74/561 and Council 
Directivee 74/562, which, respectively, concerned the admission to the occupation 
off  road freight transport operator, and that of road passenger transport.103 Both 
oldd and new legislation were or are aimed at facilitating the exercise of the right 
off  establishment, ensuring that road operators are well-qualified, which should 
leadd to rationalisation of the market as well as improvement in the quality of 
servicess provided and greater safety (see Preambles). Whereas the earlier pieces 

999 Council Directive 92/106 on the establishment of common rules for certain types of combined trans-

portt of goods between Member States [OJ1992 L368/38). 
1000 Council Directive 82/603, °J ' 98 a L247/6-
rorr OECD Working group on the State of the Environment 1999, p. 37 (on file with the author). 
1022 Council Directive 96/26 on admission to the occupation of road haulage operator and road passenger 

transportt operator and mutual recognition of diplomas, certificates and other evidence of formal quali-

ficationss intended to facilitate for these operators the right to freedom of establishment in national and 

internationall  transport operations, 0/1996 L124/1. 
1033 Council Directive 74/561 on admission to the occupation of road haulage operator in national and 

internationall  transport operations, OJ 1974 L308/18 and Council Directive 74/562 on admission to the 

occupationn of road passenger transport operator in national and international transport operations, OJ 

19744 L308/23. 
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off  legislation do not mention the environment or environmental protection at 
all,, the legislation currently in force - Directive 96/26 - does contain environ-
mentall  aspects. The directive lays down three conditions. Applicants must (a) be 
off  good repute, (b) be of appropriate financial standing and (c) be professionally 
competent.. The directive further sets out the criteria for these three conditions. 
Environmentall  concerns have been incorporated in two instances, in particular, 
inn the criteria for the first (good repute) and the third (professional competence) 
condition.. First, Article 3, 2 (c) of Directive 96/26 requires the Member States 
too provide that the condition of good repute is not satisfied, inter alia, when 
thee person in question has been convicted of serious offences against certain 
rules,, such as those on driving and rest periods, road and vehicle safety and also 
environmentalenvironmental protection. This provision was inserted in 1998 by the adoption 
off  Council Directive 98/76.104 Second, the original version of Directive 96/26 
alsoo contained an explicit reference to environmental protection in the annex. 
Underr 'Technical standards and aspects of operation', the 'relevant environmental 
protectionprotection concepts with reference to the use and maintenance of motor vehicles' 
wass listed as a subject of which knowledge is required for road haulage operators 
inn order to fulfi l the condition relating to professional competence (Article 3,4). 
Instead,, the annex to Directive 96/26 now specifies that the operator must know 
aboutt the rules on the carriage of dangerous goods and waste and those on the 
transportt of live animals (Article 3,4 and annex 1). 

Ann analysis of equivalent legislation relating to the other transport modes 
showss that the legislation in question does not mention environmental objec-
tivess or rules in any way. In relation to the inland waterways transport sector, 
Councill  Directive 87/540 was adopted.105 The Community also adopted legisla-
tionn on the reciprocal recognition of national boatmasters' certificates for the 
carriagee of goods and passengers by inland waterway.106 For the air transport 
sector,, reference should be made in this context to Council Directive 91/670, 
whichh is aimed at facilitating the movement of civil aviation cockpit person-
nell  within the Community.107 In relation to the maritime transport sector, no 

Councill  Directive 98/76, OJ1998 L277/17. Recital (4) of the Preamble that regarding good repute, more 

stringentt  requirements should be provided for, including requirements concerning the protection of the 

environment. . 

Councill  Directive 87/540 on access to the occupation of carrier  of goods by waterway in national and 

internationall  transport and on the mutual recognition of diplomas, certificates and other  evidence of 

formall  qualifications for  this occupation, OJ 1987 L322/20. 

Councill  Directive 91/672 on the reciprocal recognition of national boatmasters' certificates for  the 

carriagee of goods and passengers by inland waterway, OJ 1991 L373/29 and Council Directive 96/50 on 

thee harmonization of the conditions for  obtaining national boatmasters' certificates for  the carriage of 

goodss and passengers by inland waterway in the Community, OJ 1996 L235/31. 

Councill  Directive 91/670 on mutual acceptance of personnel licences for  the exercise of functions in 

civill  aviation, OJ 1991 L373/21. See on this directive: Greaves 1991, p. 198. 
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specificc secondary rules have been adopted in relation to access to the occupa-
tion.. There is only a directive containing minimum training requirements for 
seafarerss (Council Directive 2001/25, see further below under 'Social measures', 
Sectionn 3.2.4). This act supplements the general legislation on the mutual recog-
nitionn of diplomas and certificates and the relevant Treaty rules.108 

3.2.2.33 Transport prices and terms 

General General 
Mostt of the above-mentioned liberalisation packages contain 

legislationn on the setting of transport rates and conditions. This and other rele-
vantt legislation ultimately led to the freedom to set fares in the various transport 
sectors;; limiting price-interference by States to specifically identified exceptional 
cases.1099 No attention is given to environmental concerns in this legislation, 
however,, with the exception of the inland waterway legislation. 

InlandInland transport 
Thee first Community measure in relation to transport prices and terms 

wass Regulation No n,"° which was adopted pursuant to Article 79 (now Arti-
clee 75) EC and, which abolished national discrimination in carriers' charges 
andd conditions."1 Just like the Treaty provision, however, the regulation solely 
coveredd transport of goods, and not of passengers, by road, rail and inland 
waterway."22 In 1968, Regulation 1174/68 introduced an experimental system of 
so-calledd 'bracket tariffs' (i.e. tariffs which lay down maximum and minimum 
rates)) for Community international road freight transport."3 Regulation 2831/77 

1088 Secondary rules: Council Directive 89/48 on a general system for the recognition of higher-eduction 

diplomass awarded on completion of professional eduction and training of at least three years' duration, 

OJOJ19891989 L19/16 and Council Directive 92/51 on a second general system for the recognition of profes-

sionall  eduction and training to supplement Directive 89/48, OJ 1992 L209/25. Primary rules: see Case 

167/733 Commission v France [1974) ECR 359. 
1099 See also Kapteyn & Verloren van Themaat 1998, p. 1174. 
1100 Council Regulation No 11 concerning the abolition of discrimination in transport rates and conditions, 

inn implementation of Article 79(3) of the Treaty establishing the European Economic Community, OJ 

i9600 No. 52 p. 1121. 
1,11 Article 75 EC states more in particular: 'In the case of transport within the Community, discrimina-

tionn which takes the form of carriers charging different rates and imposing different conditions for 

thee carriage of the same goods over the same transport links on grounds of the country of origin or of 

destinationn of the goods in question shall be abolished'. 
1111 See also Greaves 1991, p. 37. 

"33 Council Regulation 1174/68 on the introduction of a system of bracket tariffs for the carriage of goods 

byy road between Member States, OJ 1968 L194/1. 
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wass aimed at continuing this system.11,4 However, under this 1977 regulation, 
Memberr States were given the choice between the compulsory bracket tariffs or 
non-bindingg reference tariffs (i.e. recommended rates, which leave the users and 
thee transport undertakings free to fix the actual transport rates) (Article 3). Both 
systemss remained available under Regulation 3568/83."5 Article 6 of this 1983 
regulationn provides that when reference tariffs are being fixed the following 
criteriaa shall be taken into account 1) the average cost of providing the corre-
spondingg services, and 2) the market situation. Still, as of January 1990, price 
fixingfixing in the international road freight sector was abolished completely pursu-
antt to Regulation 4058/89."6 This regulation provides that parties to a contract 
concerningg road freight transport between Member States are free to set the 
ratess (Article 2). As for cabotage services in the road freight sector, Regulation 
3118/933 provides that these services are subject to the law on rates and condi-
tionss of the host Member State.117 The same is stipulated for cabotage services in 
thee road passenger sector (Regulation 12/98)."8 

Inn relation to price-setting in the railway sector, Council Decision 82/529 (on 
thee fixing of rates for the international carriage of goods by rail) provided that 
railwayy undertakings should fix the rates and conditions for these services 
themselves,, in accordance with their commercial interests and taking account of 
thee costs as well as the market situation (Article 2).11? The costs are not further 
defined.. This means that they could have included environmental costs but they 
didd not have to. The Council decision on the commercial independence of the 
railwayss in the management of their international passenger and luggage traffic 
alsoo contained some provisions on the setting of rates."0 A reference to environ-
mentall  costs cannot be found in these provisions either. Both Council decisions 
havee been repealed by Directive 2001/14, on the allocation of railway infrastruc-
turee capacity and the levying of charges for the use of railway infrastructure 
andd safety certification/*' which includes Community rules for the setting of 

44 Council Regulation 2831/77 on the fixing of rates for  the carriage of goods by road between Member 

States,, OJ1977 L334/22. 
55 Council Regulation 3568/83 on the fixin g of rates for  the carriage of goods by road between Member 

States,, OJ 1983 L359/1. 

Councill  Regulation 4058/89 on the fixing of rates for  the carriage of goods by road between Member 

States,, OJ 1989 L390/1. 
77 Council Regulation 3118/93 laying down the conditions under  which non-resident carrier s may operate 

nationall  road haulage services withi n a Member State, OJ 1993 L279/1. 

Councill  Regulation 12/98 laying down the conditions under  which non-resident carriers may operate 

nationall  road passenger  transport services withi n a Member State, OJ 1998 L4/10. 
99 Council Decision 82/529 on the fixing of rates for  the international carriage of goods by rail , OJ 1982 

L234/5--
100 Council Decision 83/418, OJ 1983 L237/32. 

""  OJ 2001 L75/29. 
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infrastructuree charges. This directive wil l be discussed below, in the section on 
transportt infrastructure {Section 3.2.6). 

Thee directive that complements Regulation No n in relation to the inland 
waterwaywaterway sector is Council Directive 96/75."2 Articles 2 & 3 provide that 
contractss and prices are to be freely concluded and negotiated as of January 
2000.. At the same time, the directive retains the possibility of Commission 
measuress 'in the event of a serious disturbance in the inland waterway transport 
market'' (Article 7). Of all the here-mentioned legislation on prices in the inland 
transportt sector, this directive is the only piece of legislation that refers to the 
environment,, be it in a rather general way. Its Preamble (simply) points to the 
relativelyy environmentally friendly nature of this transport mode."3 

AirAir  transport 
Eachh one of the three liberalisation packages concerning the air transport 

sectorr contains measures on air fares. In addition to Council Directive 83/416 on 
regionall  air services, which also contains provisions on fares, there is Council 
Directivee 87/601 in the first, Council Regulation 2342/90 in the second and 
Councill  Regulation 2409/92 in the third liberalisation package."4 The early 
legislationlegislation set out criteria and procedures for establishing tariffs on routes 
betweenn Community airports. On the basis of the 1987 directive and the 1990 
regulationn air fares must be approved if they reasonably relate to the airline's 
'long-termm fully-allocated relevant costs'. This legislation also lists a number of 
considerationss that the Member States may take into account when approving air 
fares.. It concerns, in particular, consumer needs, the competitive market situa-
tionn and the need to prevent dumping but this does not seem to be an exhaustive 
list.. The regulation currently in force - Council Regulation 2409/92 - provides 
Communityy airlines with the freedom to set fares for all air services within 
thee Community. The airlines are no longer required to file their fares with the 
nationall  authorities. The latter can only require them to notify new air fares 24 
hourss before they come into effect. Air fares should be determined freely by 

1222 Council Directive 96/75 on loading and pricing of inland waterway transport in the Community, OJ 

19966 L304/12. 
1233 The first recital of the Preamble, more in particular, reads: 'Whereas the growing problems of road and 

raill  saturation, transport safety, environment, energy saving andd quality of life of the citizen call, in 

thee public interest, for greater development and better use of the transport potential offered by inland 

waterway,, in particular by improving its competitiveness'. 
1244 Council Directive 83/416 concerning the authorization of scheduled inter-regional air services for the 

transportt of passenger, mail and cargo between Member States, OJ 1983 L237/19; Council Directive 

87/6011 on the fixing of air fares for scheduled nights within the Community, OJ 1987 L374/12; Council 

Regulationn 2342/90 on fares for scheduled air services, OJ 1990 L217/1 and Council Regulation 2409/ 

922 on fares and rates for air services, OJ 1992 240/15. 
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markett forces. However, the Preamble of the regulation continues, 'it is appro-
priatee to complement price freedom with adequate safeguards for the interests 
off  consumers and industry'. Therefore, Article 6 allows Member States to inter-
venee when prices are excessively high or excessively low. None of these pieces of 
aviationn legislation incorporates references to environmental protection. 

3.2.33 Fiscal harmonisation 

ECC legislation on road, rail and maritime infrastructure charg-
ingg as well as the proposal for a directive on airport charges wil l be examined 
beloww under the title 'Transport infrastructure' (Section 3.2.6) while transport 
fuell  taxation wil l be discussed in the chapter on the EC energy policy (Chapter 
VII ,, Section 3.2.4). In relation to the (general) harmonisation of VAT, it is suf-
ficientficient to observe that the possibilities to differentiate the VAT rates for envi-
ronmentall  purposes are very limited under the current legislation. The Sixth 
DirectiveDirective does not allow for increased rates on environmentally damaging prod-
uctss and services while the possibilities for Member States to introduce (new) 
lowerr rates to promote environmentally friendly products and services is lim-
ited."55 It should be noted in addition that Annex H lists 'transport of passengers 
andd their accompanying luggage' as one of the services that may be subject to 
reducedd rates of VAT. However, the main focus of this section is the harmonisa-
tionn of taxes on heavy goods vehicles under Directive 93/89, which was replaced 
laterr by Directive 1999/62 (the 'Eurovignette directives'),"6 The directives also 
containn provisions on tolls and charges for the use of certain infrastructure but, 
ass already indicated, EC legislation on infrastructure charging wil l be discussed 
below. . 

Directivee 93/89 was adopted with the aim to eliminate distortions of compe-
titionn between transport undertakings in the Member States. It concerned 
motorr vehicles intended exclusively for the carriage of goods by road and with 
aa maximum weight of more than 12 tonnes (Article 2). The national vehicle 
taxess that had to be adjusted were listed in Article 3,1. The minimum rates, 
whichh Member States had to apply, could be found in the annex to the directive 
whilee possible reductions and exemptions were laid down in Article 6. Vehicles 
couldd only be charged in the Member State were they were registered (Article 
5).. The procedures for levying and collecting the taxes were determined by 
eachh Member State (Article 4). The Court of Justice annulled directive 93/89, 

1255 See De Wit 1997, p. no and p. in: for example lower rate for energy efficient products. 

" 66 Council Directive 93/89 on the application by Member States of taxes on certain vehicles used for the 

carriagee of goods by road and charges for the use of certain infrastructures, OJ1993 L279/32 and Direc-

tivee 1999/62 of the EP and of the Council on the charging of heavy goods vehicles for the use of certain 

infrastructures,, OJ 1999 L187/42. 

323 3 



INTEGRATIO NN OF ENVIRONMENTA L PROTECTION INTO OTHER EC POLICIE S 

however,, because the European Parliament had not been consulted properly 
duringg the legislative process."7 In 1999, it was replaced by Directive iggg/62. 
Unlikee its predecessor, who seemed predominantly concerned with the elimina-
tionn of distortions of competition, the new directive does give some attention to 
environmentall  goals as well. Its Preamble indicates that the use of road-friendly 
andd less polluting vehicles should be encouraged through differentiation of 
taxess or charges, provided that such differentiation does not hinder the function-
ingg of the internal market of course. However, the environmental component is 
situatedd in the provisions on the tolls and user charges (which wil l be discussed 
below)) and not in the part on vehicle taxation. The Commission had proposed 
minimumm and maximum rates for annual vehicle taxes as well as an obliga-
tionn (not an option) for Member States to differentiate the rates according to 
vehiclee emission categories, thus, charging the polluting vehicles more than the 
lesss polluting ones (proposed Article 6),128 but the directive eventually adopted 
containss none of these (environmental) provisions. For these taxes, Directive 
1999/622 simply copied the minimum rates of the annulled directive. As will be 
discussedd below in the part on infrastructure charging, pursuant to the 1999 
directive,, Member States are allowed, not required, to differentiate the rate of 
thee tolls charges according to the environmental damage the vehicle causes. 

3.2.44 Social harmonisation 

RoadRoad transport drivers 
Overr the years, the Community has adopted social measures 

specificallyy relating to the transport sector as well. In connection to road trans-
port,, these measures deal with driving and rest periods on the one hand,129 and 
minimumm training requirements on the other.I} ° The legislation is designed 
too avoid distortion of competition and improve road safety as well as working 
conditions.. However, in 2001, the Commission presented proposals for replac-
ingg the present legislation by new rules. The proposed regulation on driving and 
restt periods seeks to simplify, clarify and update current legislation in order to 

1277 Case C-21/94 EP v Council [1995] ECR I-1827. 
1288 COM(96)33i. 
1299 Council Regulation 543/69 on the harmonization of certain social legislation relating to road transport 

(OJ(OJ19691969 L77/49) which was repealed by the regulation currently in place, i.e. Regulation 3820/85 on 

thee harmonization of certain social legislation relating to road transport [OJ 1985 L370/1). This regula-

tionn was adopted at the same time as Regulation 3821/85, which introduced the tachograph, an instru-

mentt that could secure compliance with the mandatory driving and rest periods (see further below in 

thee section on technical harmonisation, Section 3.2.5). 
I} 00 Council Directive 76/914 on the minimum level of training for some road transport drivers, OJ 1976 

L357/36. . 
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improvee compliance as well as prepare the forthcoming use of the digital tacho-
graph.1'11 As for the training of road transport drivers, the proposed directive, 
whichh is scheduled to repeal Directive 76/914 as of 1 January 2004, wants to 
introducee mandatory training for these professional drivers.131 More in particu-
lar,, it wishes to prevent persons from becoming such professional drivers with-
outt having done any vocational training. Thus, it aims to improve road safety as 
welll  as the standard of service. It also wishes to boost employment. In addition, 
itt is hoped the new legislation will facilitate the free movement of workers.1" 

Unlikee the initial and current legislative acts in this field, the proposed 
legislationn incorporates the promotion of environmental objectives. This is espe-
ciallyy true for the proposed directive on training requirements. The proposed 
actt includes provisions on training in environmentally friendly ways of driving. 
Itt is provided, in particular, that the compulsory basic training programme, 
ass defined in the annex, must include training in the optimisation of fuel 
consumptionn (by applying know-how as regards technical characteristics, brak-
ing,, etc.). The underlying idea is that the way in which we drive our cars influ-
encess the fuel consumption.1'4 In other words, the potential for action in this 
fieldfield to contribute too environmental protection, which was present all along, has 
finallyfinally  been noticed. Reference to environment is more limited in the proposed 
regulationn on driving and rest periods. It is simply proposed to replace Article 
13,11 (i) of the currently applicable regulation by a new provision so as to better 
encouragee the use of environmentally friendly types of vehicles (in casu gas-
drivenn or electricity-driven vehicles) in local operations (e.g. in city centres). 
Memberr States may exempt these vehicle types from the rules on crew, driving 
times,, breaks and rest periods. 

CabinCabin crew 
Minimumm training requirements are included also in the proposed direc-

tivee on safety requirements and attestation of professional competence for cabin 
crewss in civil aviation.1'5 The proposed preamble indicates that the directive wil l 
sett out minimum training and medical requirements for all cabin crew assigned 
safetyy functions, in order to ensure a high, uniform level of safety, fair competi-
tionn in the single market and promote mobility within the Community of this 

IJ II  Proposal for  a regulation of the EP and of the Council on the harmonisation of certain social legislation 

relatingg to road transport, C0M(200i) 573 and Commission press release, IP/01/1430. 

' Jaa Articl e 4 proposal for  a directive of the EP and of the Council on the trainin g of professional drivers for 

thee carriage of goods or  passengers by road, COM(200i)56. See also explanatory memorandum which is 

included. . 

' ""  See explanatory memorandum (COM(20oi)56) and Commission press release {IP/01/162). 
1344 See also Workin g group II  of Commission Expert Group on Transport and Environment, September 

2000,, p. 12 (on file with the author). 
,JSS COM(97)382. 
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categoryy of personnel. No reference is made to environmental concerns in this 
legislation.. The same goes for Council Directive 2000/79, which puts into 
effectt the (annexed) European agreement on the organisation of working time of 
mobilee workers in civil aviation.1'6 

Seafarers Seafarers 
Communityy measures containing minimum recruitment and training 

requirementss have been adopted for seafarers as well. Initially, such require-
mentss were laid down in Directive 94/58.137 For consolidation purposes, this 
directivee was repealed by Directive 2001/25, however.1'8 This legislation supple-
mentss the general directives on the mutual recognition of diplomas and certifi-
cates,, which does not always ensure a standardised level of training for all 
seafarerss on board Member States' ships.1»9 The old as well as the new directive 
aree based on the international rules in this field, in particular, the 1978 I MO 
Conventionn on Standards of Training, Certification and Watch-keeping for 
Seafarerss (the STCW Convention, revised in 1995).140 Both pieces of legislation 
incorporatee environmental concerns in their provisions. Besides requirements 
suchh as minimum duration of seagoing service, minimum age and on-board 
training,, the legislation provides for training, including updating courses, in 
nationall  and international law relating to the protection of the marine environ-
ment.. By providing for high-quality training of seafarers the old as well as the 
neww legislation hopes to enhance both the safety of life at sea as well as the 
protectionn of the marine environment while at the same time safeguarding the 
competitivenesss of the industry. In other words, the legislation joins human 
health,, environmental and economic concerns. The link between this Commu-
nityy action and the protection of the environment is quite obvious. Reportedly, 
thee majority of maritime accidents, accidents that may result in major pollution 
off  the marine environment, are caused by human error.141 It is evident there-
foree that proper training of seafarers can help prevent such accidents and thus 
preventt pollution. Other important social legislation in relation to workers on 
boardd ships is Directive 92/29 and Directive 1999/63.142 

1366 The agreement was concluded between the Association of European Airlines (AEA), the European 

Transportt Workers' Federation (ETF), the European Cockpit Association (ECA), the European Regions 

Airlin ee Association {ERA) and the International Air Carrier Association (1ACA). See OJ 2000 L302/57. 
1377 Council Directive 94/58 on the minimum level of training of seafarers, OJ 1994 L319/28. 
1388 Directive 2001/25 of the European Parliament and of the Council on the minimum level of training of 

seafarers,, OJ 2001 L136/17. 
1399 Preamble Directive 94/58, recital 6. 
1400 4 (1978) IIM 579-
1411 Commission Communication on the training and recruitment of seafarers, COM(200i)i88, p. 9. 
1422 Council Directive 92/29 on the minimum safety and health requirements for improved medical treat-

mentt on board vessels, OJ 1992 L113/19 and Council Directive 1999/63 concerning the Agreement 
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Transport-specificTransport-specific social committees and general social legislation 
Forr reasons of completeness, the Commission decisions setting up so-called 

Jointt Committees should be included in this summary on social measures 
relatingg to the various transport sectors. These Committees were set up for all 
transportt sectors in order to promote social dialogue.'43 The so-called Sectoral 
DialogueDialogue Committee under Commission Decision 98/500 replaced them.144 

Inn addition to the above transport-specific legislation, there is also generally-
applicablee social legislation, which (sometimes) covers persons employed in the 
variouss transport sectors as well (directives on the health and safety of workers, 
equall  treatment for men and women, social security and conditions of employ-
ment,, etc.).'45 These general acts (as well as the many existing international 
ruless in this area) will not be examined further in this context, however. 

3.2.55 Harmonisation of technical and safety specifications 

3.2.5.11 Introduction 

Underr this title, the legislation aimed at harmonising techni-
call  and safety standards in the transport sectors wil l be discussed. This wil l 
includee the legislation setting standards for vehicle emissions, the legislation 
onn the interoperability of railway systems, the rules on the transport of danger-
ouss goods by road and rail, as well as the legislation that harmonises standards 
concerningg inland waterway transport and air transport. The latter includes the 
legislationn on aircraft noise emission standards. The section is concluded with 
ann overview of technical and safety harmonisation in relation to the maritime 
transportt sector. The overview below wil l not include an analysis of the legisla-
tionn that harmonises motor fuel quality specifications. This will be discussed 
inn the Chapter on EC energy policy and the environment (Chapter VII , Section 
3.2.5.2). . 

onn the organisation of working time of seafarers concluded by the European Community Shipowners' 

Associationn (ECS A) and the Federation of Transport Workers' Union in the European Union (FST), OJ 

19999 L167/33. 

Commissionn Decision 80/991 (Joint Committee on Inland Navigation), OJ 1980 L297/28; Commis-

sionn Decision 85/13 (Joint Committee on Railways), OJ 1985 L8/26; Commission Decision 85/516 (Joint 

Committeee on Road Transport), OJ 1985 L317/33; Commission Decision 87/467 (Joint Committee on 

Maritim ee Transport), OJ 1987 L253/20 and Commission Decision 90/449 (Joint Committee on Civil 

Aviation),, 0/1990 L230/22. 

Commissionn Decision 98/500 on the establishment of Sectoral Dialogue between the social partners at 

Europeann level, OJ 1998 L225/27. 

Seee list in annex of Communication of the Commission on the trainin g and recruitment of seafarers, 

COM(2ooi)i88. . 
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3.2.5.22 Road transport 

AllAll  sorts of technical standards 
Inn relation to road transport, the technical and safety harmoni-

sationn concern the use of the tachograph,1*6 the tread depth of tyres,'47 driving 
licences,1488 safety belts/49 speed limitation devices,150 vehicle weights and dimen-
sions,1511 and roadworthiness tests.'53 Environmental provisions are present in the 
legislationn on speed limitation devices and vehicle weights & dimensions as well 
ass on roadworthiness tests. In the legislation on speed limitation devices, the ben-

1466 Council Regulation 1463/70 on the introduction of recording equipment in road transport, OJ1970 

L164/1,, which was repealed and replaced by Council Regulation 3821/85 on recording equipment in 

roadd transport, OJ 1985 L370/8. See also Transport Council meeting of October 2001 (press release nr. 

12609/01)) where a forthcoming proposal for a decision on electronic tachographs is mentioned. 
1477 Council Directive 89/459 o n * e approximation of the laws of the Member States relating to the tread 

depthh of tyres of certain categories of motor vehicles and their trailers, OJ 1989 L226/4. 
1488 A Community model for national driving licences (as well as rules on mutual recognition by Member 

Statess of national licences and on exchange of licences by holders who move from one Member State 

too another) was (were) introduced in 1980 under Council Directive 80/1263 on the introduction of a 

Communityy driving licence (OJ 1980 L/375/1). As of 1 July 1996, this directive was replaced by Council 

Directivee 91/439 on driving licences {OJ 1991 L237/1). 
1499 Concerning the technical requirements: Council Directive 76/115 on the approximation of the laws of 

thee Member States relating to anchorges for motor-vehicle safety belts {OJ 1976 L24/6) and Council 

Directivee 77/541 on the approximation of the laws of the Member States relating to safety belts and 

restraintt systems of motor vehicles {OJ 1977 L220/95); both directives are based on Article 100 EC. 

Concerningg the use of safety belts: Council Directive 91/671 on the approximation of the laws of the 

Memberr States relating to compulsory use of safety belts in vehicles of less than 3,5 tonnes {OJ 1991 

L373/26). . 
1500 Council Directive 92/6 on the installation and use of speed limitation devices for certain categories of 

motorr vehicles in the Community, OJ 1992 L57/27 (based on Article 75 EC) and Council Directive 92/24 

relatingg to speed limitation devices or similar speed limitation on-board systems of certain categories of 

motorr vehicles, OJ 1992 L129/154 (based on Article 100a EC). 
1511 Council Directive 85/3 on the weights, dimensions and certain other technical characteristics of certain 

roadd vehicles, OJ 1985 L2/14, which was repealed by Council Directive 96/53 laying down for certain 

roadd vehicles circulating within the Community the maximum authorized dimensions in national and 

internationall  traffic and the maximum authorized weights in international traffic, OJ 1996 L235/59. 
1533 First Community measure on this matter was Council Directive 77/143 on the approximation of the 

lawss of the Member States relating to roadworthiness tests for motor vehicles and their trailers {OJ 1977 

L47/47).. This directive was repealed and replaced by Council Directive 96/96 on the approximation 

off  the laws of the Member States relating to roadworthiness tests for motor vehicles and their trailers 

(OJ(OJ 1997 L46/1). See also in this area: Directive 2000/30 of the EP and of the Council on the technical 

roadsidee inspection of the roadworthiness of commercial vehicles circulating in the Community, OJ 

20000 L203/1. 
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eficiall  effects of such devices with regard to the environment as well as energy 
consumptionn are highlighted. The reason for these positive effects lies in the 
factt that high speed does not just have a negative impact on road safety but also 
onn the environment (correlation between speeding and vehicle emissions) and 
onn energy consumption (speed increase causes fuel consumption increase).1» 
Thee environmental benefits of these devices are also emphasised in the pre-
amblee of a new directive, amending Directive 92/6, so as to extend its scope to 
certainn vehicle categories not yet covered (i.e. certain heavy vehicle categories).'*• 
Directivee 96/53 on vehicle weights and dimensions contains a small reference to 
environmentall protection in its Preamble. Recital 5 observes that the common 
standardss in the directive 'reflect a balance between the rational and economical 
usee of commercial road vehicles and the requirements of infrastructure mainte
nance,, road safety and the protection of the environment'. The previous direc
tivee in this field did not mention such a balance. In addition, a 1998 proposal to 
amendd Directive 96/53 would allow for a more flexible approach towards maxi
mumm authorised weights for road vehicles if they are part of combined transport 
operations.1"" Promoting combined transport may be considered to have environ
mentall benefits because it takes some freight transport away from road towards 
moree environmentally friendly modes. And finally, in contrast with the initial 
legislationn that harmonised roadworthiness tests in the Community (Directive 77/ 
143),, the subsequent legislation in this field (Directive 96/96) explicitly refers to 
environmentall protection. It is aimed at avoiding differences in safety and 'envi
ronmentall performance levels' of tested vehicles in the various Member States 
ass well as preventing distortion of competition between transport undertakings 
off these Member States. The regular testing of environmental performance 
levelss of the vehicles is essential because bad tuning and inadequate mainte
nancee are not just detrimental to the engine but also to the environment (Pre
amble,, recital 21). The compulsory items to be tested include, in particular, the 
exhaustt emissions of the vehicles as well as the noise nuisance they create (see 
Annexx II). These items were already included in the list of Directive 77/14 but t 
thee currently applicable annex specifies the requirements in greater detail and 

Workin gg Group II  of Commission Expert Group on Transport and Environment, September  2000, p. 12 

(onn file with the author). 

Directivee 2002/85 of the EP and of the Council amending Council Directive 92/6 on the installation 

andd use of speed limitatio n devices for  certain categories of motor  vehicles in the Community, OJ 2002 

L327/8.. The first  recital of this directive points out that 'Transport safety and environmental issues 

connectedd with transport are vital in ensuring sustainable mobility' . The second recital argues that the 

usee of speed limitatio n devices has contributed to environmental protection. 

Proposall  for  a Council Directive amending Council Directive 96/53 laying down for  certain road 

vehicless circulating within the Community the maximum authorised dimensions in national and inter-

nationall  traffi c and the maximum authorised weights in international traffic , 00*^(98)414-2. 
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evenn contains a reference to Directive 70/220 on vehicle emission standards. In 
addition,, Directive 2000/30 provides for technical roadside inspections in order 
too ensure testing throughout the year. This directive was adopted in the context 
off  the Second Auto/Oil Programme (see immediately below), which, again, 
illustratess the link with environmental policy. 

VehicleVehicle air and noise emission standards 
Communityy legislation has been adopted also to harmonise technical 

requirementss in relation to both air and noise emissions from vehicles. In 
particular,, air emission standards relating to passenger cars and light-duty 
vehicless have been laid down in Directive 70/220 (as last amended by Directives 
98/699 and 1999/102),I56 relating to heavy duty vehicles in Directive 8S/77 (as last 
amendedd by Directive 1999/96),'57 relating to agricultural and forestry tractors 
inn Directive 77/537,15*  and relating to two- or three-wheeled vehicles in Directive 
97/2497/24 (as last amended by Directive 2002/51).I59 While the first three directives 
onlyy set limi t values for air emissions, the latter also contains technical require-
mentss for components such as tyres, lighting and light-signalling devices, rear-
vieww mirrors and safety-belts as well as requirements in relation to permissible 

1566 Council Directive 70/220 on the approximation of the laws of the Member States relating to measures to 

bee taken against air pollution by gases from positive-ignition engines of motor vehicles, OJ1970 L76/1; 

Directivee 98/69 of the EP and the Council, 0/1998 L350/1 and Commission Directive 1999/102, OJ 

19999 L334/43. This legislation includes specific standards for cold start emissions from Ni vehicles: 

Directivee 2001/100 of the EP and the Council, OJ 2001 L16/32. 
1577 Council Directive 88/77 o n * ne approximation of the laws of the Member States relating to the measures 

too be taken against the emission of gaseous and particulate pollutants from diesel engines for use in 

vehicles,, OJ 1988 L36/33 and Directive 1999/96 of the EP and of the Council, OJ 1999 L44/1. This 

directivee concerns standards for diesel engines principally used in heavy duty vehicles. See also Council 

Directivee 72/306 on the approximation of the laws of the Member States relating to the measures to be 

takenn against the emission of pollutants from diesel engines for use in vehicles, OJ 1972 L190/1. 
1588 Council Directive 77/537 on the approximation of the laws of the Member States relating to the 

measuress to be taken against the emission of pollutants from diesel engines for use in wheeled agri-

culturall  or forestry tractors, OJ 19771220/38, recently supplemented by Directive 2000/25 of the EP 

andd of the Council on action to be taken against the emission of gaseous and particulate pollutants by 

enginess intended to power agricultural or forestry tractors and amending Council Directive 74/150, OJ 

20000 L173/1. 
1599 Directive 97/24 of the EP and of the Council on certain components and characteristics of two- or 

three-wheell  motor vehicles, OJ 1997 L226/1, as last amended by Directive 2002/51 of the EP and of the 

Councill  on the reduction of the level of pollutant emissions from two- and three-wheel motor vehicles 

andd amending Directive 97/24, OJ 2002 L252/20. The targets introduced by this latest amendment 

aree quite ambitious as they have to result in substantial reductions of pollutants from new motorcycles 

withinn 4 years. See also Commission Press release, IP/02/469. 
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noisee level. Noise emission standards for four-wheeled vehicles (not including 
agriculturall  and forestry tractors, however) can be found in Directive 70/157, as 
lastt amended by Directive 92/97.,6° If the vehicles comply with these standards, 
Memberr States may not refuse to grant a national type-approval or the EC type-
approval,, according to the procedure laid down in Directive 70/156 (for motor 
vehicless and their trailers), or Directive 92/61 (for two- or three-wheel motor 
vehicles),, or Directive 74/150 (for agricultural or forestry tractors).16' 

Itt can be argued that the legislation on emission standards has a dual 
purpose.purpose. On the one hand, by setting common air and noise emission standards, 
itit  is designed to avoid the existence of divergent national standards and, thus, 
contributee too the efficient functioning of the internal market. On the other 
hand,, by (regularly) tightening these air and noise emission standards, it is 
aimedd at reducing emissions from road transport, thus, at helping to solve the 
problemm of atmospheric pollution, as well as the problem of noise nuisance. The 
reductionn of the air emission standards in recent years occurred in the context 
off  the so-called Auto/Oil Programmes. These programmes were specifically 
aimedd at controlling the atmospheric pollution from road transport by providing 
forr the analytical foundation for the setting of vehicle emission and fuel quality 
standardss for the year 2000 and beyond.'6*  The environmental benefits of the 
legislationn do not derive simply from the progressive reductions in emission 
levels.. The legislation also attempts to stimulate the use of fiscal incentives in 
relationn to less-polluting vehicles. It provides that Member States may only use 
suchh incentives in respect of motor vehicles that comply with the relevant air-
andd noise-pollution standards (c/Article 3 of Directive 92/97; Article 6 of Direc-
tivee 97/24 and Article 5 of Directive 98/69 and Article 3 of Directive 1999/96). 

TransportTransport of dangerous goods 
Ass indicated above, the legislation on transport of dangerous goods is a good 

examplee of action that combines safety and environmental objectives. Directive 

Councill  Directive 70/157 on the approximation of the laws of the Member States relating to the permis-

siblee sound level and the exhaust system of motor  vehicles, OJ1970 L42/16, as last amended by Council 

Directivee 92/97, OJ 1992 L371/1 and Commission Directive 1999/101, OJ 1999 L334/41. 

Councill  Directive 70/156 on the approximation of the laws of the Member States relating to the type-

approvall  of motor  vehicles and their  trailers, OJ 1970 L42/1; Council Directive 92/61 relating to the 

type-approvall  of two or  three-wheel vehicles, OJ 1992 L225/72 and Council Directive 74/150 on the 

approximationn of the laws of the Member States relating to the type-approval of wheeled agricultural or 

forestryy tractors, OJ 1974 L.84/10. 

Thee first programme was initiated in 1992 by the Commission and led to the adoption of a Commis-

sionn Communication containing a futur e strategy for  the control of emissions from road transport 

(COM(96)248)) in 1996. The second programme was launched in 1997. For  an overview of the develop-

mentt  of these programmes and their  content: Commission Communication 'A Review of the Auto-Oil II 

Programme',, COM(200o)626, p. 4-6. 
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94/555 on the transport of dangerous goods by road is designed to protect human 
healthh both directly (safety aspect) and indirectly (environment aspect).16' Of 
course,, it is also concerned with the proper functioning of the internal market 
becausee it wishes to harmonise the divergent national measures in this area. It 
doess so by transposing the European Agreement concerning the International 
Carriagee of Dangerous Goods by Road (ADR) into EC law. Also relevant in this 
contextt is Directive 98/91, which contains the classification and requirements 
forr vehicles intended for the transport of dangerous goods by road, as well as the 
administrativee provisions for their EC type approval.104 In contrast to Directive 
94/55,, Directive 98/91 is solely aimed at safeguarding the internal market. 

3.2.5.33 Railways 

Interoperability Interoperability 
Underr this title, reference should be made to the legislation on 

thee interoperability of the trans-European rail systems (the high-speed system 
andd the conventional system). In order to enjoy the benefits of an open market 
itt is necessary that all regulatory, technical and operational differences that 
hinderr or prevent trains from circulating freely without stopping at frontiers 
aree removed. More in particular, at the technical level, standards are needed for 
eachh component of the railway system (track, rolling stock, signalling system, 
operatingg procedures, etc.).16' This is exactly the reason behind the Community 
legislationn on the interoperability of the trans-European rail systems. Both Directive 
96/488 (interoperability high-speed rail system)166 and Directive 2001/16 (inter-
operabilityy conventional rail system)167 have been considered to be part of the 
Community'ss efforts to revitalise the Europe's railways by way of increasing its 
competitivenesss and thus, readjusting the balance between the various transport 

l6}}  Council Directive 94/55 approximation of the laws of the Member States with regard to the transport of 

dangerouss goods by road, OJ1994 L319/7. 
1644 Directive 98/91 of the EP and of the Council relating to motor vehicles and their trailers intended for 

thee transport of dangerous goods by road and amending Directive 70/156 relating to the type approval 

off  motor vehicles and their trailers, OJ 1999 Ln/25. 
1655 See White paper on a strategy for revitalising the Community's railways, COM(96)42i, p. 25. See also 

Whitee paper 'European transport policy for 2010: time to decide' which defines 'interoperability' as the 

abilityy of trains to run on any stretch of the network (COM(20oi)370, p. 29). 
1666 Council Directive 96/48 on the interoperability of the trans-European high-speed rail system, OJ 1996 

L235/66 (legal basis: Article i2gd EC, i.e. basis for the Trans-European Networks). 
1677 Directive 2001/16 of the EP and of the Council on the interoperability of the trans-European conven-

tionall  rail system, OJ 2001 L110/1 (legal basis: Article 156 EC: basis for the Trans-European Networks). 
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modes.1688 It is implied that this should help reduce the environmental impact of 
transportt overall. 

Ass already mentioned above (Section 3.2.2.1), the most recent Commission 
proposalss aimed at revitalising Europe's railways, referred to as the 'Second 
Railwayy Package', include a proposal for a directive amending these directives 
onn interoperability as well as a proposal for a regulation establishing a European 
RailwayRailway Safety and Interoperability Agency.'69 The amendments of the interoper-
abilit yy directives are aimed at accompanying the extension of access rights on 
thee basis of Directive 2001/12 by appropriate harmonisation measures, adjusting 
thee legislation to the establishment of a European Railway Agency and generally 
improvingg the legislation on the basis of the lessons learned already. 

RailwayRailway safety 
Besidess the proposal for a European Railway Safety and Interoperability 

Agency,, the 'Second Railway Package' also contains a proposal for a directive on 
thee regulation of safety and the investigation of accidents and incidents on the 
Community'ss railways.'70 Transport of dangerous goods by rail is regulated at 
thee Community level as well.'71 

3.2.5.44 Inland waterways 

Technicall  harmonisation in relation to inland waterways 
transportt has taken place in the form of Council Directive 76/135 on recipro-
call  recognition of navigability licences for inland waterway vessels and Council 
Directivee 82/714 laying down technical requirements for inland waterway ves-
sels.1711 These acts do not incorporate any environmental provisions. 

1688 For  the first  directive see: Whit e Paper  'A Strategy for  revitalising the Community' s railways', 

COM(96)42i,, p. 25. For  Directive 2001/16: its Preamble indicates this explicitly in addition to the obser-

vationn that the Community' s commitment under  the Kyoto Protocol to reduce greenhouse gas emissions 

requiress such action. The Preamble of that directive also mentions the Council's strategy for  the integra-

tionn of the environment and sustainable development into the CTP, a strategy which in its tur n stresses 

thee need to reduce the environmental impact of transport. 
1699 C0M(2oo2)22 and COM(2002)23. 
1700 Proposal for  a directive on safety on the Community' s railways and amending Council Directive 95/18 

onn the licensing of railway undertakings and Directive 2001/14 on the allocation of railway infrastruc -

tur ee capacity and the levying of charges for  the use of railway infrastructur e and safety certification, 

COM(2002)2I. . 
171171 Council Directive 96/49 on the approximation off  the laws of the Member States with regard to the 

transportt  of dangerous goods by rail , OJ1996 L235/25. 
1711 OJ 1976 L21/10 and OJ 1982 L301/1. 
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3.2.5.55 Ai r transport 

TechnicalTechnical standards 
Technicall  harmonisation relating to the air transport mode is 

achievedd by way of Council Regulation 3922/91 on the harmonization of techni-
call  requirements and administrative procedures in the field of civil aviation, and 
Councill  Directive 93/65 on the definition and use of compatible technical speci-
ficationss for the procurement of air traffic management equipment and systems 
(amendedd by Commission Directive 97/15 adopting Eurocontrol standards).173 

Communityy action in relation to the coordination of air-traffic control in Europe 
wil ll  be discussed below, in the section on traffic management (Section 3.2.6.4). 
Neitherr Regulation 3922/91, which contains common standards with respect to 
thee design, manufacture, operation and maintenance of aircraft as well as with 
respectt to the actors involved in these tasks, nor Directive 93/65, which sets 
technicall  specifications for the procurement of equipment and systems for air 
trafficc control purposes, includes an explicit reference to the environment. 

AirAir  safety 
Communityy air safety measures (incl. proposed measures) relate to the 

investigationn of civil aviation accidents and incidents,174 a European Aviation 
Safetyy Agency,175 safety requirements for cabin crew,176 and on occurrence 
reporting.1777 In addition to these measures, there exists a regulation on air 
carrierr liability in the event of accidents.'78 Also, a proposal lies on the table to 
amendd the 1991 regulation on technical rules and administrative procedures 
inn order to include harmonised safety rules for the commercial operation of 
aircraft.1799 The regulation establishing a European Aviation Safety Agency has a 
considerablee environmental component. The principal objective of the regula-
tionn is to establish and maintain a high level of civil aviation safety in Europe 
(Articlee 2,1). However, one of its additional objectives is said to be 'to ensure a 

mm OJ1991 L373/4 and OJ1993 L187/52. 
1744 Council Directive 80/1266 on future cooperation and mutual assistance between the Member States in 

thee field of air accident investigation {OJ 1980 L375/32), which was repealed by Council Directive 94/56 

establishingg the fundamental principles governing the investigation of civil aviation accidents and 

incidents,, (0/1994 L319/14). 
1755 Regulation 1592/2002 on establishing common rules in the field of civil aviation and creating a Euro-

peann Aviation Safety Agency, OJ 2002 L240/1. 
1766 Proposal for a Council Directive on safety requirements and attestation of professional competence for 

cabinn crew in civil aviation, 0^(1997)382, amended proposal COM(i999)68. 
1777 Proposal for a directive of the EP and of the Council on occurence reporting in civil aviation, 

COM(20oo)847--
1788 Council Regulation 2027/97 on air carrier liability in the event of accidents, OJ 1997 L285/1. 
1799 C0M(2000)I2I. 
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highh uniform level of environmental protection' (Article 2, 2 (a)). The means 
off  achieving these objectives are the adoption of common rules in relation to 
civill  aviation (essential requirements for airworthiness and for environmental 
protection,, certification, etc.) and the establishment of an independent European 
Aviationn Safety Agency. The agency is designed to ensure the proper function-
ingg and development of civil aviation safety (Article 12). Common rules in the 
fieldfield of civil aviation security were proposed to be strengthened in the wake of 
thee dramatic events of the nth of September 2001.180 

AircraftAircraft  noise emission standards 
Ass early as December 1979, the Community adopted a ban on the registra-

tion,tion, by Member States, and on the use, in the territory of the Member States, of 
specifiedd aircraft (propeller driven and subsonic jet aeroplanes) if they had not 
beenn granted a noise certification that proved that they complied with the noise 
emissionn requirements in Chapters 2, 3, 5 or 6 of Annex 16 of the Convention 
onn International Civil Aviation (the Chicago Convention).'8l Over ten years later, 
ass of the 1st of November 1990 to be precise, a ban on the registration by the 
Memberr States of (civil subsonic jet) aircraft not complying with Chapter 3 of 
Annexx 16 was instigated.182 In other words, pursuant to this legislation, Member 
Statess could no longer register aircraft that simply complied with Chapter 2 
(alsoo 'Chapter 2 aircraft'). This was merely the first stage in the phase-out of 
thesee aircraft, however. In a next stage, starting on the 1st of April 1995, the 
operationoperation or use at Community airports of the Chapter 2 aircraft was increas-
inglyy restricted and it was ultimately banned in April 2002.183 In addition, in 
1999,, a specific regulation was adopted concerning the registration and opera-
tionn within the Community of so-called 'recertificated civil subsonic jet aero-
planes'' or aeroplanes initially not noise-certificated or certificated to Chapter 2 
standardss but modified so as to meet Chapter 3 standards.184 In fact, it mainly 
concernedd Chapter 2 aircraft with so-called 'hushkits'. These are muffler devices 

Proposall  for  a regulation of the EP and of the Council on establishing common rules in the field of 

civill  aviation security, COM(20oi)575- Agreement was reached on the proposal in December  2002: see 

IP/02/1879. . 

Councill  Directive 80/51 on the limitatio n of noise emissions from subsonic aircraft , OJ1980 L18/26. 

Councill  Directive 89/629 on the limitatio n of noise emission from civil subsonic jet aeroplanes, OJ 

19899 L363/27. 

Councill  Directive 92/14 on the limitatio n of the operation of aeroplanes covered by Part II , Chapter  2, 

Volumee 1 of Annex 16 to the Convention on International Civil Aviation, second edition (19S8), OJ 1992 

L76/21. . 

Councill  Regulation 925/1999 on the registration and operation withi n the Community of certain types 

off  civil subsonic jet aeroplanes which have been modified and recertificated as meeting the standards of 

volumee I, Part II , Chapter  3 of Annex 16 to the Convention on International Civi l Aviation, thir d edition 

(Julyy 1993), OJ 1999 L115/1. 
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fittedfitted to engines to make them less noisy. After the 4th of May 2000, aircraft 
withh such devices could no longer be registered in the Member States. Analogue 
ruless applied to aircraft registered outside the EU. Even though the 1999 regula-
tionn did not provide for the removal of already operating hushkitted aircraft but 
simplyy froze the fleet, it caused quite a lot of friction on the international stage, 
especiallyy between the EU and the US.l8s Whereas the previous EC legislation 
onn aircraft noise standards had been based on or had been in line with the 
internationall  legal regime, as laid down in the Chicago Convention and the 
ICAOO resolutions, the hushkits regulation went further, mainly as a response 
too the failure to reach agreement in the ICAO on the issue of further measures 
too control aircraft noise.186 Negotiations in the ICAO have only recently led to 
aa more flexible attitude towards stricter measures, especially in relation to the 
worstt affected airports. Consequently, the Commission presented a proposal 
forr a directive paving the way for a further reduction in aircraft noise after the 
phase-outt of the Chapter 2 aircraft. The proposed directive was adopted in 
Marchh 2002 as Directive 2002/30.187 This directive repeals the 1999 directive 
onn recertified aircraft. Instead, it introduces the term 'marginally compliant 
aircraft'.. These are aircraft that meet the Chapter 3 standard by a small margin. 
Again,, these are often Chapter 2 aircraft that have been hushkitted.188 Under 
certainn conditions, operating restrictions on these marginally compliant aircraft 
mayy be introduced. A10 year long exemption is provided for aircraft registered 
inn developing countries (Article 8). 

Besidess the clear environmental aim of reducing noise nuisance, Directive 
2002/300 as well as the earlier legislation have a strong internal market compo-
nent.. The Preamble of Directive 2002/30 stresses that, as a key objective of 
thee CTP, sustainable development requires 'an integrated approach aimed at 
ensuringg both the effective functioning of the Community's transport systems 
andd the protection of the environment'. The introduction of common param-
eters,, such as the definition of a marginally compliant aircraft, are essential for 
safeguardingg the internal market (<ƒ Regulation 2408/92 on access for Commu-
nityy air carriers to intra-Community air routes) as well as for the harmonious 

1855 Commission Press release, IP/01/1683 and White Paper 'European transport policy for 2010', 

COM(200i)370,, p. 39. On the validity of Regulation 925/1999 see: Joined Cases C-27/00 and C-122/00 

Omegaa Air [2002] ECR {-2569. 
t866 See Commission Press release, IP/01/1683. 
1877 Directive 2002/30 of the EP and of the Council on the establishment of rules and procedures with 

regardd to the introduction of noise-related operating restrictions at Community airports, OJ 2002 L85/ 

40. . 
1888 Commission Press release, IP/01/1683. Article 2 (d) of Directive 2002/30 defines them as: 'civil 

subsonicc jet aeroplanes, that meet the certification limits laid down in Volume 1, Part II, Chapter 3 of 

Annexx 16 to the Convention on International Civil Aviation by a cumulative margin of not more than 

5EPNdBB {Effective Perceived Noise in decibels)'. 
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applicationn of other harmonising legislation, especially Directive 92/14 on the 
phase-outt of Chapter 2. Just like the Community is bound by the international 
regime,, Member States must adhere to Community legislation in the field. They 
cannott ban or restrict the operations of aircraft that have not been banned or 
restrictedd at the Community level, as the above-discussed Commission decision 
relatingg to Karlstad airport showed. In this decision, the Commission recalls 
thatt Directive 92/14 on the phase out of Chapter 2 aircraft is a measure of total 
harmonisation.. The only layway Regulation 2408/92 on access for Community 
airr carriers to intra-Community air routes gives Member States can be found 
inn Article 9 of that regulation. This provision allows Member States to restrict 
orr refuse the exercise of traffic rights, i.e. the landing of aircraft, when 'serious 
congestionn and/or environmental problems' exist. It is evident that, as an excep-
tionn to the rule, this provision must be interpreted strictly. 

AirAir  emission standards for aircraft 
Inn addition to the noise emission standards, the Commission had proposed 

aa directive aimed at controlling certain air emissions from aircraft.'89 The 
proposall  was withdrawn, however. It would seem this happened because the 
Communityy does not have the authority to introduce more stringent measures 
thenn those set at the international level. International air emission standards 
forr aircraft are laid down in Volume II of Annex 16 to the Chicago Convention. 
Thee standards relate to four categories of aircraft engine emissions: smoke, 
unburnedd hydrocarbons (HC), carbon monoxide (CO) and nitrogen (NOx). 

3.2.5.66 Maritime transport 

Thee body of Community legislation aimed at harmonising tech-
nicall  and safety requirements in relation to maritime transport is quite exten-
sive.. Initially, Community rules in this area were based on relevant international 
rules,, most notably, the IMO (International Maritime Organisation) Conven-
tionss and rules.190 A series of major shipping accidents (Amoco Cadiz, Exxon 
Valdez,, the Herald of Free Enterprise, Estonia and the Erika), however, resulted 
inn more stringent EC action. Besides the above-mentioned provisions on safety 
inn the social legislation relating to seafarers (see Section 3.2.4), the Community 
legislationn in this field concerns: 

•• the transfer of ships from one register to another (Council Regulation 
613/91);19' ' 

' ^^  Proposal for  a Council Directive on the limitatio n of the emission of oxides of nitrogen from civil 

subsonicc jet aeroplanes, 001*1(97)629. 
1900 See Nollkaemper  1998, p. 85. 
1911 Council Regulation 613/91 on the transfer  of ships from one register  to another  within the Community, 

OJOJ19911991 L68/1. The Preamble refers to a high level off  ship safety and environmental protection while the 

mainn body contains specific environmental provisions. 
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•• radionavigation systems (Council Decision 92/143) ;191 

•• common rules for ship inspection (Council Directive 94/57);'9} 

•• rules on port state control (Council Directive 95/21) i194 

•• safety management of Ro-Ro passenger vessels (Council Regulation 3051/ 

95);195 5 

•• safety requirements for marine equipment (Council Directive 96/98);196 

•• safety standards for fishing vessels (Council Directive 97/70);197 

•• safety rules and standards for passenger ships (Council Directive 98/ 
18);198 8 

•• rules on the registration of persons sailing on board passenger ships 
(Councill Directive 98/41);199 

•• a system of mandatory surveys for the safe operation of certain passenger 
shipss (Council Directive 1999/35);200 

1922 Council Decision 92/143 on radionavigation systems for Europe, OJ1992 L59/17, which is aimed at 

ensuringg the highest degree of safety of navigation and protection of the marine environment. 
1933 Council Directive 94/57 on common rules and standards for ship inspection and survey organizations 

andd for the relevant activities of maritime administrations, OJ 1994 L319/20, substantially amended 

byy Directive 2001/105 of the EP and the Council, OJ 2002 L19/9 (one of the measures of the so-called 

Erikaa 1 package). 
1944 Councill Directive 95/21 concerning the enforcement, in respect of shipping using Community ports 

andd sailing in the waters under the jurisdiction of the Member States, of international standards for 

shipp safety, pollution prevention and shipboard living and working conditions (port State control), OJ 

19955 L157/1, substantially amended by Directive 2001/106 of the EP and of the Council, OJ 2002 L19/17 

(onee of the measures of the so-called Erika I package). 
1955 Council Regulation 3051/95 on the safety management of roll-on/roll-off passenger ferries (ro-ro 

ferries),, OJ 1995 L320/14. This regulation is aimed at enhancing safe management, safe operation and 

pollutionn prevention of these kind of ferries operating to or from Community ports - Article 1. 
1966 Council Directive 96/98 on marine equipment, OJ 1997 L46/25. This directive is designed to enhance 

maritimee safety and the prevention of marine pollution through the uniform application of the interna

tionall standards relating to marine equipment. 
1977 Council Directive 97/70 setting up a harmonised safety regime for fishing vessels of 24 metres in 

lengthh and over, OJ 1998 L34/1. The directive is aimed at enhancing maritime safety and avoid distor

tionss of competition. 
1988 Council Directive 98/18 on safety rules and standards for passenger ships, OJ 1998 L144/1. The direc

tivee is designed to enhance maritime safety and avoid distortions of competition. 
1999 Council Directive 98/41 on the registration of persons sailing on board passenger ships operating to or 

fromm ports of the Member States of the Community, OJ 1998 L188/35. The directive is designed also to 

enhancee maritime safety. 
zooCouncill Directive 1999/35 o n a system of mandatory surveys for the safe operation of regular ro-ro ferry 

andd high-speed passenger craft services, OJ 1999 L138/1. The directive also wishes to improve safety in 

thee maritime transport of passengers as well as avoid distortions of competition. 
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•• rules on port reception facilities for ship-generated waste (Directive 
2000/599 of the EP and of the Council);101 

•• harmonised requirements for the loading and unloading of bulk carriers 
(Directivee 2001/96 of the EP and of the Council);*"* 

•• rules on the phasing-in of double hull oil tankers (Regulation 417/2002 of 
thee EP and the Council);ao* 

•• rules on stricter control of maritime traffic through a notification 
system;204 4 

•• the establishment of a European Maritime Safety Agency;205 

•• the establishment of a Committee on Safe Seas and the Prevention of 
Pollutionn from Ships (COSS);106 

•• Proposal for a regulation on the establishment of a European pollution 
damagee compensation fund.*07 

2011 Directive 2000/59 of the EP and of the Council on port reception facilities for  ship-generated waste and 

cargoo residues, OJ 2000 L332/81. Despite the fact that the directive is based on Articl e 80, 2 EC, the 

legall  basis for  transport measures, it seems to be predominantly aimed at improving the protection of 

thee marine environment (cf Preamble and Articl e 1). 
2022 Directive 2001/96 of the EP and of the Council establishing harmonised requirements and procedures 

forr  the safe loading and unloading of bulk carriers, OJ 2002 L13/9. Again, the measures has safety and 

internall  market aims. 
2033 Regulation 417/2002 of the EP and of the Council on the accelerated phasing-in of double hull or 

equivalentt  design requirements for  single hull oil tankers and repealing Council Regulation 2978/94, 

OJOJ 2002 L64/1. This regulation was also one of the measures of the so-called Erika I package. The regu-

lationn which is repealed, Council Regulation 2978/94 (OJ 1994 1.319/1), was designed to promote the 

usee of environmentally friendly oil tankers (double hull oil tankers) by requirin g the national authorities 

too implement relevant international rules or  by reducing levies on those kinds of vessels. 
2044 Directive 2002/39 of the EP and of the Council establishing a Community vessel traffi c monitoring 

andd information system and repealing Council Directive 93/75, OJ 2002 L208/10. This is one of the 

measuress adopted under  the Erika II  package. It repeals Council Directive 93/75 (OJ 1993 L247/19) 

whichh laid down minimum requirements for  vessels bound for  or  leaving Community ports and carry-

ingg dangerous or  polluting goods in order  to prevent and minimise serious accidents with vessels carry-

ingg dangerous or  polluting goods. It referred to international environmental agreements. 
2055 Regulation 1406/2002 of the EP and of the Council establishing a European Maritim e Safety Agency, 

OJOJ 2002 L208/1. This is one of the measures adopted under  the Erika II  package. 
2066 Regulation 2099/2002 of the EP and of the Council establishing a Committee on Safe Seas and the 

Preventionn of Pollution from Ships (COSS), OJ 2002 L324/1. See also Directive 2002/84 of the EP and 

off  the Council amending the Directives on maritim e safety and the prevention of pollution from ships, 

OJOJ 2002 L324/53. 
2077 COM{200o)8o2-3- This is the thir d measure of the Erika II  package. 
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Too a greater or a lesser extent, most of the above-mentioned rules have a dual 
purpose:purpose: they are aimed at enhancing safety of human life at sea in the sense 
thatt they are designed to prevent human injury or loss of life at sea (protection 
off  human health, directly). At the same time, however, they contribute to the 
attainmentt of the environmental objectives since they want to avoid damage 
too the marine environment, i.e. prevent pollution of the marine environment. 
Integrationn of environmental concerns is often inevitable in this legislation 
becausee a measure that prevents the occurrence of accidents so as to save lives 
wil ll  automatically also protect the environment. Certain of the above-mentioned 
measuress are nevertheless solely aimed at safety and do not mention environ-
ment.. The safety standards relating to passenger ships, in particular, are in the 
firstfirst place aimed at saving human lives and not at preventing marine pollution. 

3.2.66 Transport infrastructure 

3.2.6.11 Introduction 

Ann adequate infrastructure, i.e. the provision of infrastruc-
turee and the access to infrastructure, has always been crucial for transport.208 

Goodd infrastructure has and relevant measures relating to it have become even 
moree important over the years, however, as a result of certain developments, 
especially,, the liberalisation of both the economic markets in general and the 
transportt markets in particular. a°9 Not only have these developments led to a 
greaterr demand for transport and thus a greater need for infrastructure,*10 they 
havee resulted also in the abolition of direct regulation concerning transport 
operations.. Consequently, the influence of infrastructure policy in determining 
issuess such as the overall level of transport to be promoted and the direction of 
itss flows but also the modal split of transport,2" has become greater.212 Thus, it 
iss not surprising that the Community has tried to adopt appropriate measures 
inn this field. This has proven rather difficult, however. Right from the start of 
thee CTP, transport infrastructure - and the related issue of cost allocation - has 
beenn one of the major stumbling blocks of this particular Community policy 
area.2'33 Before the start of the development of a Trans-European Transport 
Networkk in 1992, the coordination of infrastructure investment was limited. 

Kapteynn & Verloren van Themaat 1998, p. 1206. 
1099 Button 1994, p. 33. 
1100 Topmann 1994, p. 181-183. 

*""  The modal split is the market share of each of the different transport modes. 
1122 Button 1994, p- 33- See also OECD Working Group on the State of the Environment 1999, p. 37 (on file 

withh the author). 
2133 Greaves 1991, p. 49. 
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Infrastructuree projects in Member States were financed by the Community on 
ann experimental and ad hoc basis only. Harmonisation of infrastructure charg-
ingg systems appeared even more difficult. The reason for this lies in the fact 
thatt both across transport modes as well as within and between Member States, 
infrastructuree charging systems have been diverging widely."4 Before turning 
too the Community legislative acts and proposals relating to infrastructure charg-
ing,, the coordination of infrastructure investment and the development of a 
Trans-Europeann Transport Network wil l be analysed. These paragraphs on infra-
structuree coordination and charging will be supplemented by a brief analysis of 
trafficc flow management systems and spatial planning action. 

3.2.6.22 Coordination of infrastructure investment 

InIn the 70s, a committee in the field of transport infrastructure 
wass set up as a forum for consultation on national infrastructure projects.ais 

Despitee attempts to develop a medium-term infrastructure investment pro-
gramme,, the EC financed infrastructure projects in Member States only on 
ann experimental and ad hoc basis in the 80s.216 The majority of these projects 
concernedd road infrastructure, although some funding also went to railway 
andd combined transport projects. In 1992, provisions on the establishment 
andd development of Trans-European Networks in certain areas (TEN) were 
includedd in the EC Treaty. One of those areas was transport. The creation of the 
Trans-Europeann Transport Network (TEN-T) was designed, first and foremost, 
too contribute to the smooth functioning of the internal market. TEN-T wanted 
too develop a better integrated transport system in the EC and, hence, stimulate 
economicc growth, competitiveness and employment. In addition, the network 
wass to strengthen economic and social cohesion. All existing infrastructure 
networkss relating to the various transport modes were to be integrated into a 
trans-Europeann network. Besides, the Treaty provisions on the TENs (mentioned 

" 44 Whit e Paper  'Fair  Payment for  Infrastructur e Use: A phased approach to a common transport infra -

structur ee charging framework in the EU', COM{ IQQ8)466 . See also Kapteyn &  Verloren van Themaat 

1998,, p. 1172-1173. 
1155 Council Decision 78/174 institutin g a consultation procedure and setting up a committee in the field of 

transportt  infrastructure , OJ1978 L54/16. 

" 66 Council Regulation 3600/82 on the granting of limited support in the field of transport infrastructure . 

OJOJ 1982 L376/10; Council Regulation 3620/84 on a specific measure in the field of transport infrastruc -

ture,, OJ 1984 L333/58; Council Regulation 4059/86 on the granting of financial support to transport 

infrastructur ee projects, OJ 1986 L378/24; Council Regulation 4070/87 on the grant of support to 

transportt  infrastructur e projects, OJ 1987 L380/33; and Council Regulation 4048/88 on the grant of 

financialfinancial  support to transport infrastructur e projects, OJ 1988 L356/5. See for  more details: Tromm 

1990,, p. 238-240 and Button 1994, p. 74-85. 
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abovee in Section 3.1.3), general secondary legislation on the networks as well as 
network-specificc guidelines were adopted. For TEN-T, guidelines were enacted in 
1996.. The decision setting out the TEN-T guidelines (and containing the objec-
tives,, priorities and broad lines of the measures envisaged) indicates that the 
networkk wil l comprise transport infrastructure (road, rail and inland waterway 
networks,, the seaports, and inland waterway ports), traffic management systems 
andd positioning and navigation systems (Article 3).217 Besides the general TEN-
objectives,, i.e. the smooth functioning of the internal market and the strength-
eningg of economic and social cohesion, the guidelines also mention the need to 
ensuree sustainable mobility of persons and goods, 'while helping to achieve the 
Community'ss objectives, particularly in regard to the environment and competi-
tion'' (Article 2). Furthermore, Article 5, which identifies the priorities, includes 
'thee integration of environmental concerns into the design and development of 
thee network'. A project can be considered to be of common interest, and thus 
eligiblee for Community aid, only if it pursues the objectives set out in Article 2 
andd corresponds to one or more of the priorities listed in Article 5. In addition, 
thee guidelines provide for the carrying out of an environmental impact assess-
mentt in accordance with Directive 85/337 ty m e Member States when realising 
thee projects identified (Article 8,1). At the same time, it is indicated that the 
Commissionn shall develop appropriate methods to analyse the environmental 
impactt of the whole network (Article 8, 2). 

Guaranteess in relation to environmental protection can be found in the 
generalgeneral TEN-legislation as well. Council Regulation 2236/95 sets out the condi-
tionss and procedures for granting Community financial support to projects of 
commonn interest in the field of TENs (Article 1).318 Various provisions refer to 
thee environment. First, Article 6 stipulates that the decision to grant Commu-
nityy assistance should take account of, inter alia, the environmental conse-
quencess of the project in question. That is why each application for financial 
aidd should include a summary description of the environmental impact of the 
projectt (based on the assessments carried out in accordance with Directive 
85/337)) (Article 9). Second, Article 7 contains a more general condition stipulat-
ingg that the projects financed under the regulation must comply with, amongst 
other,, EC environmental law and policy. Third, in the monitoring requirements 
itt is stipulated that the evaluation of the projects realised shall include an evalu-
ationn of their environmental impact (Article 15,4). Thus, complying with EC 
environmentall  law and policy in general and taking account of the environmen-
tall  consequences of the project in question in particular are apparently condi-

2177 Decision 1692/96 of the European Parliament and of the Council on Community guidelines for the 

developmentt of the trans-European transport network, OJ1996 L228/1. 
1,88 Council Regulation 2236/95 laying down general rules for the granting of Community financial aid in 

thee field of trans-European networks, OJ 1995 L228/1, as recently amended by Regulation 1655/1999, OJ 

19999 L197/1. 
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tionss for receiving Community support. This could be regarded as an applica-
tionn of the instrument of cross-compliance (see further below). 

Ass for the adoption of technical standards by the Community in order to 
realisee TEN-T (as required by Article 154, 2 EC), reference should be made to 
thee legislation on technical harmonisation discussed above, such as Council 
Directivee 96/48 on the inter-operability of the trans-European High Speed Rail 
Systemm and Directive 2001/16 of the EP and of the Council on the interoperabil-
ityy of the trans-European conventional rail system (see also above in section on 
technicall  harmonisation, Section 3.2.5.3). 

3.2.6.33 Transport infrastructure charging 

Background:Background: fair and efficient pricing in transport 
Ass already indicated in the introduction to these paragraphs 

onn transport infrastructure legislation, harmonisation of charging principles by 
thee Community has appeared difficult, especially because there exists a great 
diversityy of infrastructure charging systems both within and between Member 
Statess as well as across transport modes. Such harmonisation has been consid-
eredd necessary, however, in the first place, because the current situation leads 
too significant distortions of competition, again, not just within and between 
Memberr States but also between transport modes (i.e. distortion of intermodal 
competition).. The latter leads to modal imbalance. The more complex charges of 
raill  freight, for example, raise administrative costs, which make it less competi-
tivee in comparison with, for example, road haulage.*19 A second problem with 
currentt charging systems, which is also damaging for the competitive position 
off  rail transport, is the fact that external costs are not generally reflected in the 
chargess levied on users. Thus, it has been observed that infrastructure charg-
ingg reform could solve or moderate some of the transport sector's problems, 
suchh as the escalating congestion and environmental problems. And finally, 
asas a third benefit, it has been pointed out that infrastructure charging reform 
couldd stimulate or consolidate the move away from purely public financing of 
transportt infrastructure construction and towards a greater involvement of the 
privatee sector in this field (see also public-private partnerships or PPP)."° Thus, 
inn sum, the objectives of a Community approach on infrastructure charging 
wouldd be 'to improve the overall efficiency of the provision and use of European 
transportt infrastructure, promote fair competition, safeguard the single market 
andd enhance the sustainability of the transport system'."1 

2199 Whit e Paper  'Fair  Payment for  Infrastructur e Use: A phased approach to a common transport infra -

structur ee charging framework in the EU', COM{i998)466, p. 3-4. 
1 200 (1014(1998)466, p. 1-5. For  the last element: see also Button 1994, p. 90. 
2211 COM (1998)466, p. 5. See also Communication Internal Market and environment, COM{*999)263, p. 

14--
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Forr these purposes, the Commission suggested a gradual and phased harmo-
nisationn of the charging principles in all major commercial transport modes 
basedd on the 'user pays' principle. The common principles would not, however, 
imposee a centralised Community charging scheme but, rather, a framework 
withinn which Member States would be free to set charging levels. The Commis-
sionn believed the policy towards common charging principles could best be 
implementedd on a step-by-step basis, with the first phase (until 2000), consisting 
off  the introduction of charging systems in rail and airports. Charging of exter-
nall  costs would be allowed but total charging levels would be capped by average 
infrastructuree costs. In a second phase (2001-2004), charging systems would 
bee further harmonised and adapted, in particular for heavy goods vehicles, rail 
transportt and in the ports sector. Charges should not go beyond marginal social 
costss (including external costs). And finally, in a third stage (beyond 2004), the 
actionn taken under the first two stages would be reviewed and the Community 
frameworkk would be updated in the light of the results of the review. Up til l 
now,, two pieces of legislation have been adopted and a few others have been 
proposed.. A new directive on heavy goods vehicle taxes, road tolls and infra-
structuree charges and a new directive on rail infrastructure charging have been 
adoptedd while a proposal for a directive on airport charges and some common 
principless for air traffic services charges have been proposed. 

RoadRoad infrastructure charging - use by heavy goods vehicles 
Ann interesting piece of legislation, which was adopted already a while ago, 

wass Directive 93/89 harmonising heavy goods vehicle taxes, road tolls and 
infrastructuree charges in the Community."2 Above, in the paragraph on fiscal 
harmonisation,, it was indicated already that this directive set out a framework 
forr the harmonisation of heavy goods vehicle taxes (minimum rates, exemp-
tionss or reductions) as well as the conditions of charging road infrastructure 
costss to hauliers. Directive 93/89 was replaced by Directive 1999/62, however."3 

Thee content of the latter is very similar to the first, except that it allows for more 
differentiationn in the rates of tolls and user charges. In particular, rates may be 
differentiatedd on the basis of the emissions of the vehicles. In such a way, the 
moree polluting the vehicles are, the more they may be charged. In addition, Arti-
clee 9, 2 provides that a share of the amount of the userr charge or of the toll may 
bee attributed to environmental protection. 

Councill  Directive 93/89 on the application by Member States of taxes on certain vehicles used for the 

carriagee of goods by road and charges for the use of certain infrastructures, OJ1993 L279/32. 

Directivee 1999/62 of the EP and of the Council on the charging of heavy goods vehicles for the use of 

certainn infrastructures, OJ 1999 L187/42. 
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RailRail infrastructure charging 
Ass for railway infrastructure charging, reference can be made to the already-

mentionedd Directive 91/440, Directive 95/19 and Directive 2001/14 (see Section 
3.2.2.1).. The first directive simply provided that discrimination between railway 
undertakingss in the way in which infrastructure charges are set should be 
avoidedd and that they could vary to take account of mileage, train composition, 
andd specific requirements in terms of factors such as speed, axle load, and the 
degreee or period of infrastructure use. The second directive contained more 
provisionss concerning this matter. In addition to the non-discrimination clause, 
itt stated that: 

•• revenues from infrastructure charges, plus state contributions, should 
(underr normal business conditions and over a reasonable time period) 
coverr infrastructure expenditure, and 

•• charges should be fixed according to 'the nature of the service, the time of 
thee service, the market situation and the type and degree of wear and tear 
off the infrastructure.**4 

Thus,, neither directive referred to environmental costs. In 2001, the Commu
nityy institutions adopted a whole new directive on the levying of charges for 
thee use of railway infrastructure: Directive 2001/14."5 From the two main 
approachess existing in relation to rail infrastructure charging in Europe, i.e. the 
'Scandinaviann approach' (or SRMC-based approach) and the 'Adjusted average 
costt approach',"6 the Commission chose the first.127 This approach allows for 
infrastructuree charges to take account of the environmental costs of operating 
aa train (Article 7, 5). It further stipulates that charging of environmental costs 
shalll be allowed only if it is applied at a comparable level to competing transport 
modess (Article 7, 5). Finally, Article 10 provides for temporary compensation 
schemess to be set up by Member States for unpaid environmental, accident-
relatedd and infrastructure costs. It is interesting to note that, despite these 
environmentall provisions, the Preamble of the directive only reference to 
'sustainablee mobility' and to the fact that promoting optimal use of the railway 
infrastructuree will lead to 'a reductionn in the cost of transport to society'. It does 
nott explicitly mention environmental protection or environmental costs. 

" 44 Articl e 6, ir Articl e 8, i and Holder  1999, p. 112. 
1155 Directive 2001/14 of the EP and of the Council on the allocation of railway infrastructur e capacity and 

thee levying of charges for  the use of railway infrastructur e and safety certification, OJ 2001 L75/29. 

" 6Th ee first  approach consists of a relatively simple charging structur e with low variable charges based on 

short-runn marginal cost (SRMC), taking account of relevant external costs, and also adjusted to take 

accountt  of comparisons with other  transport modes. The second approach is aimed at raising a target 

amountt  of revenue, mostly but not only by way of variable charges. Holder  1999, p.113. 
117117 Articl e 7,3: 'charges shall be set at the cost that is directly incurred as a result of operating the trai n 

service''  - so it does not refer  to 'short-ru n marginal costs explicitly. 
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AirportAirport and ATS charges 
Airportt charging systems differ from one Member State to another and 

sometimess even within Member States. The charging system in some Member 
Statess contains an environmental component. Sometimes there is a specific 
noisee charge or the landing charge is modulated according to the noise of the 
aircraft."88 In order to harmonise these charging systems, the Commission 
presentedd a proposal for a directive on airport charges.229 By way of applying 
thee principle of'cost-relatedness.'it is aimed also at reducing the possibility for 
excessivee charging. The charges should be calculated on the basis of the costs of 
facilitiess and services provided by the airport. Besides allowing the implementa-
tionn of congestion charging, it also provides for the possibility of modulating, 
or,, in other words, differentiating, the charges in terms of the environment, 
e.g.. noise.2'0 Consequently, the proposal defines airport charges as 'the sums 
collectedd at an airport for the benefit of the management body and paid by the 
airport'ss users ensuring the remuneration of facilities and services which, 
byy their nature, can only be provided by the airport and which are related to 
handlingg passengers and freight, landing, lighting, parking of aircraft and, 
wheree appropriate, the security of passengers as well as the environmental 
effectss of handling aircraft' (Article 2, 4). 

Furthermore,, the Commission has proposed a common framework for aircraft 
noisenoise classification in order to complement the proposal on airport charges, 
althoughh it was indicated that the proposed framework could stand on its on as 
well.2311 The objective of the proposal is 'to enhance the environmental effective-
nesss of noise charges through the introduction of a common framework for the 
calculationn of noise charges applicable to individual aircraft'.2}a The first recital 
off  the Preamble even refers explicitly to the integration clause of Article 6 EC, 
whilee the second mentions the objective to promote the sustainable development 
off  transport activities. Besides this environmental side, the proposal also has a 
harmonisingg effect. The technical criteria in the proposal are based on the work 
off  TANC, a technical subgroup of the ECAC (European Civil Aviation Confe-
rence)) Group of Experts on the abatement of nuisance caused by air transport. 
Theyy are, reportedly, in accordance with established ICAO policy.2" A common 
noisee classification scheme would be necessary also if environmental standards 
weree used as a criterion for slot allocation (see also above, Section 3.2.2.1). 

22SC0M(2ooi)74,, p. 2. 

"9COM{97)i54--
1300 Article 5, i and 0)1^(1998)466, p. 22. 
2311 Proposal for a directive on the establishment of a Community framework for noise classification of civil 

subsonicc aircraft for the purposes of calculating noise charges, COM(20oi)74. 
2322 Explanatory memorandum, p. 5. 
2333 Explanatory memorandum, p. 3. 
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Andd finally, it should be observed (see also below in section on air traffic 
management,, Section 3.2.6.4) that charges on air traffic services (ATS) wil l have 
too include environmental costs if the proposed regulation on the provision of 
ATSS is adopted.114 This provision must be seen against the background of the 
Commission'ss observation, in its White Paper on infrastructure use charging,2" 
thatt ATS charges usually do not consider environmental or congestion costs 
fully.. If the charges for the use of airspace are 'en route' charges they are levied 
accordingg to aircraft weight and flight distance. However, if they are 'terminal 
areaa control' charges, they do not include the distance factor. The Commission 
thereforee continued that charging structures should reflect also 1) engine/fuel 
typee (to reflect emissions, and noise costs) and 2) time of travel. 

PortPort and maritime infrastructure charges 
Noo harmonisation seems to have occurred yet in relation to port and mari-

timee infrastructure charges. The only use made of fiscal incentives for safety 
andd environmental purposes could be found in Council Regulation 2978/94 on 
portt charges for segregated ballast oil tankers. This regulation has been repealed 
noww by Regulation 417/2002 on the accelerated phasing-in of double hull oil 
tankerss (see also above, Section 3.2.5.6). Council Regulation 2978/94 was 
designedd to promote the use of environmentally friendly oil tankers (double hull 
oill  tankers) by requiring the national authorities to implement relevant interna-
tionall  rules or by reducing levies on those kinds of vessels. The new regulation 
doess not seem to make use of fiscal incentives for environmental purposes. 

3.2.6.44 Traffic management 

RoadRoad traffic flow management systems 
Overr the years, the Community policy makers began to realise 

thatt the more intelligent use of existing infrastructure can help control some of 
thee problems caused by the growing road transport.2'6 In particular, it has been 
indicatedd that an efficient and safe managementt of the TEN-T can contribute 
too the alleviation of congestion and safety problems. That is why the Commu-
nityy has supported and stimulated investment in traffic management systems. 
Severall  programmes were set up to (help) fund the deployment of so-called 
'intelligent'intelligent transport systems and services' or ITS.1* 7 Funding occurs in the context 

aMM  C0M(200i)5Ó4. 

*»» COM{98)466, p. 21-22. 
233 Commission Communication 'Community strategy and framework for  the deployment of road trans-

portt  telematics in Europe', COM(97)223. 
i } 77 In 2001, the Commission launched the current programme: TEMPO (Trans-European intelligent 

transportt  systeMs projects). The costs of TEMPO projects in the period 2001-2006 amount to about 
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off  the TEN-T policy. In 2001, the GALILEO project or civil satellite positioning 
andd navigation system project was initiated.238 It wil l contribute also to efficient 
transport.. All of this action is said to have environmental benefits, mainly 
becausee it aims to combat congestion. The deployment of ITS is stimulated also 
byy way of specific Community R&D funding, as will appear from the overview 
off  transport-related R&D programmes, immediately below. 

AirAir  traffic management - a Single European Sky 
Ass for the coordination of air-traffic control in Europe, there is the so-called 

Singlee European Sky initiative of the Commission aimed at reforming the 
currentt organisation of air traffic management in Europe so as to reduce delays 
andd enhance safety. To this end, the Commission has presented the following 
documents: : 

•• a Communication 'Action programme on the creation of the Single Euro
peann Sky', with: 
»» a Proposal for a regulation laying down the framework for the creation 

off the Single European Sky (the 'framework regulation').*39 

•• a Communication on the implementation of the Single European Sky, 
with: : 
»» a Proposal for a regulation on the provision of air navigation services in 

thee Single European Sky; 
»» a Proposal for a regulation on the organisation and use of the airspace in 
thee Single European Sky; 
»» a Proposal for a regulation on the interoperability of the European Air 
Trafficc Management network.240 

InIn the near future, the Commission will transmit two more proposals: 
»» a Proposal for a Council decision on the signature by the EC of the 

Protocoll of Accession of the EC to the European Organisation for the 
safetyy of air navigation (EUROCONTROL); 

»» a Proposal for the extension of the mandate of the European Air Safety 
Agencyy to the safety regulation of air traffic control services in the 
Singlee European Sky. 

1922 millio n Euros in total. See website DG Energy &  Transport. For  previous programmes (DRIVE and 

PROMETHEUS)::  see Button 1994, p. 174. 
1388 Council Regulation 876/2002 setting up the Galileo Joint Undertaking, OJ 2002 L138/1. 
239C0M(2OOl)l23. . 
24°C0M(2ooi)564. . 
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Onn the basis of the first proposed regulation (the 'framework regulation'), a 
SingleSingle European Sky should be created by 31 December 2004 at the latestt (Article 
1).. The main lines of action are: joint management of airspace, establishment 
off  a strong Community regulator, gradual integration of civilian and military 
management,, institutional synergy between the EU and Eurocontrol, intro-
ductionn of appropriate modern technology, and better coordination of human 
resourcess policy in the air traffic control sector.*41 The three proposals attached 
too the communication on the implementation of the Single European Sky quite 
obviouslyy concern the first specific measures necessary to realise the initiative. 

Thee question is: have environmental concerns been incorporated into this 
proposedd legislation in any way? The answer to this question is affirmative. First, 
Articlee 4 of the proposed framework regulation provides that measures on the 
organisationn and use of airspace shall be such that 'most flights take a straight 
linee between the points of departure and destination or take the route closest 
too this straight line, subject to compliance with the demands of safety, envi-
ronmentall  protection and the management of air traffic'. One of the proposed 
implementingg regulations (the proposed regulation on the organisation and use 
off  the airspace in the Single European Sky) further defines this provision by 
requiringg air navigation service providers to organise the phased implementa-
tionn of direct routings in the EUIR (European Upper Flight Information Region) 
ass the optimum economic and environmentally friendly usage of Community 
airspacee (Article 7). The planning and design of lower airspace shall be harmo-
nisedd to be consistent with upper airspace and shall take account of the environ-
mentt at and around airports (Article 9). Second, there is the proposed regulation 
thatt defines a Community framework for the provision of air navigation services 
orr air traffic services (ATS). Article 14, which sets common principles for user 
charges,, states that such charges must incorporate external costs, such as envi-
ronmentall  costs (Article 14, 2). External costs are defined as costs that are exter-
nall  to the operation of facilities and of services to airspace users. Third and final, 
thee essential requirements described in Annex II of the proposed regulation on 
thee interoperability of equipment, which the European Air Traffic Management 
network,, its systems and their constituents must meet, include environmental 
requirementss (Article 4 and Annex II) . The creation of the Single European Sky 
iss not just aimed at increasing efficiency for air traffic in the Community. It 
alsoo wants to offer optimum safety conditions. Specific air safety measures were 
discussedd above, in the part on technical harmonisation. 

2411 Commission Press release, IP/01/1398. 
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3.2.6.55 Spatial planning 

Spatiall  or land-use planning can be used as well to influence 
travell  demand. In 2000, the EEA reported that: 

'Spatiall  planning can be used effectively to influence travel needs and 
patterns,, but has received littl e attention from transport policy-makers and 
plannerss in recent decades. However, there has been renewed interest in this 
approachh since the early 1990s. Some countries (and cities) have taken initia-
tivess to better coordinate regional, urban and transport planning to improve 
accessibilityy while reducing the demand for car transport, for example through 
mixingg of urban functions, zoning, parking policies and improved public trans-
port.. Commission information-exchange initiatives such as the Car-Free Cities 
network,, the European Local Transport Information Service and the database 
onn Urban Management and Sustainability are contributing to the spread of good 
practices'.242 2 

Communityy initiatives relating to land-use planning will not go further than 
recommendationss for good practices, however, because, as the Commission put 
it,, 'land-use planning control is and will remain the responsibility of the local 
andd national governments'.243 

3.2.77 Transport research 

Thee First RTD Framework Programme did not provide for 
researchh support relating to the transport sector it seems,244 but a specific 
programmee for transport-related research was adopted (the 'EURETpro-
gramme')gramme') under the Second RTD Framework Programme and retained under 
thee Third.245 The general research objectives defined in this programme related 
too the improvement of the sector's competitiveness, the promotion of safety and 
thee protection of the environment. Even though environmental protection (or 
'reducingg the harmful environmental effects of transport') was listed as a gen-
erall  objective, the specific objectives, spelled out subsequently, seemed almost 

2422 EEA TERM 2000, p. 19. 
24}} COM(i999)640, p. 21. 
2 444 Council Resolution on framework programmes for  Community research, development and demonstra-

tionn activities and a first framework programme 1984 to 1987, OJ1983 C208/1. 
2455 Council Decision 87/516 concerning the framework programme for Community activities in the field 

off  research and technological development (1987 to 1991), OJ 1987 L302/1 and Council Decision 90/221 

concerningg the framework programme of Community activities in the field of research and technologi-

call  development (1990 to 1994), OJ 1990 L117/28. Council Decision 91/11 adopting a specific research 

andd technological development programme in the field of transport (EURET) (1990 to 1993), OJ 1991 

L8/16. . 
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entirelyy concerned with enhancing transport efficiency and safety. Nevertheless, 
onee of the criteria to be used for evaluating the research results was the extent 
too which the activities had contributed to reducing the harmful environmental 
effectss of transport. 

Thee Fourth RTD Framework Programme contained a subarea 'Transport' 
underr its first strategy that built on the experience gained from the previ-
ouss (EURET) programme.346 The specific programme for RTD in the field of 
transportt was aimed at stimulating economic growth, as well as strengthening 
competitivenesss and the development of employment in the Community. In 
particular,, the research was divided into strategic research for a trans-European 
multi-modall  transport system (understanding mobility, developing intermodal-
ity,, economics of the transport system, system organisation and interoperability, 
integrationn of new technologies and policy assessment) and specific research 
concerningg the optimization of each mode (railways, integrated transport 
chains,, air transport, urban transport, maritime transport and inland waterways 
andd road transport). At the same time, the programme had to contribute to find-
ingg ways to identify, assess and mitigate/reduce/minimise the negative environ-
mentall  effects of transport. 

InIn the Fifth RTD Framework Programme, not one but various thematic 
programmesprogrammes include transport-related RTD. The thematic programme 'Competi-
tivee and sustainable growth' contains the majority of the transport-related 
researchh priorities. Three of its so-called 'key actions' are relevant here: i) 
'Sustainablee mobility and intermodality', 2) 'Land transport and marine technol-
ogies'' and 3) 'New perspectives in aeronautics'.347 All of these key actions have 
ann environmental component but the first seems to have the strongest compo-
nent.. In contrast with research under the Fourth RTD Framework Programme, 
thiss key action is aimed at helping to break the link between economic growth 
andd increased traffic volumes. Its main strategy in this respect is contributing to 
thee development of intermodal transport. The second key action 'Land transport 
andd marine technologies' puts the emphasis on stimulating advanced technolo-
giess for the development of improved vehicles and vessels. Improved means 
efficient,, intelligent, safe, reliable and environmentally friendly (especially, 
reducedd emissions, recyclability). The key action on air transport ('New perspec-

''  Decision 1110/94 of the EP and of the Council concerning the fourth framework programme of the EC 

activitiess in the field of research and technological development and demonstration (1994 to 1998), OJ 

19944 L126/1 and Council Decision 94/914 adopting a specific programme for  research and technologi-

call  development, including demonstration in the field of transport {1994 to 1998), OJ 1994 L361/56. 

Decisionn 182/1999 of the EP and of the Council concerning the fifth  framework progamme of the EC 

forr  research, technological development and demonstration activities {1998 to 2002), OJ 1999 L26/1 

andd Council Decision 1999/169 adopting a specific programme for  research, technological development 

andd demonstration on competitive and sustainable growth (1998 to 2002), OJ 1999 L64/40. 
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tivess in aeronautics') is designed to facilitate the development of new airplanes 
inn order to enhance competitiveness and growth while at the same time trying 
too reduce environmental impacts and accident rates. Research relating to the 
so-calledd 'intelligent transport systems and services' or ITS, mentioned immedi-
atelyy above, is supported under the thematic programme 'User-friendly informa-
tionn society' of the Fifth RTD Framework Programme (key action 'Systems and 
servicess for the citizen'). 

Besidess the support for intermodality under the Fourth and the Fifth RTD 
Frameworkk Programmes, an additional call for proposals for demonstration 
projectss and priority studies relating to intermodal transport was placed in 
Decemberr 1997. The Commission also decided to co-fund the so-called INTER-
ACT-initiativee which aims to develop a comprehensive database on European 
researchh in the area of freight intermodalism.248 Pilot projects concerning 
combinedd transport have been supported through the so-called PACT (Pilot 
Actionss for Combined Transport) programme. It was launched in 1992, as an 
experimentall  five-year scheme, and renewed in 1998.249 The programme ended 
inn December 2001. However, the envisaged successor programme ('Marco 
Polo')) wil l not be operational before 2003. The available budget for the PACT 
programmee over the period 1992-2001 was 53 million euros. The legislation on 
thee programme explicitly mentions the (possible) positive impact on environ-
mentall  protection. *s° 

3.33 Main features of secondary 'transport-specific' environ-
mentall  legislation 

Somee environmental measures, in other words, measures that 
havee environmental objectives (either exclusively or mainly), are specifically 
designedd to tackle transport-induced environmental problems. Some of the 
environmentall  measures that may be mentioned in this context relate to the 
monitoringg of CO2 emissions from new passenger cars,251 voluntary agreements 

2488 Commission Communication on the progress of the implementation of the action programme on inter-

modalityy and intermodal freight transport in the EU, 0^(1999)519, p. 16. 
2499 Commission Decision 93/45 concerning the granting of financial support for pilot schemes to promote 

combinedd transport {OJ1993 L16/55) and Council Regulation 2196/98 concerning the granting of 

Communityy financial assistance for actions of an innovative nature to promote combined transport (OJ 

19988 L277/1). 
2500 While the Preamble of Commission Decision 93/45 'simply' mentions the need to manage the Commu-

nity'ss transport resources to optimum effect 'in accordance with environmental protection require-

ments',, Article 1 of Council Regulation 2196/98 specifies that the regulation wants to encourage the 

transferr of traffic from roads to more environment-friendly transport modes. 
2511 Decision 1753/2000 of the EP and of the Council establishing a scheme to monitor the average specific 

emissionss of CO2 from new passenger cars, OJ 2000 L202/1. 
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withh car producers,2*1 an action programme against marine pollution,3» but 
alsoo emission trading.154 Particularly interesting also is the so-called eco-points 
system.. This system was established in 1992. It was designed to reduce NOx 
levelss from transit traffic through Austria and, thus, through the Alpes. The 
lowerr the NOx emissions of a vehicle, the less it has to pay. The total number of 
availablee eco-points was reduced every year until emissions were cut by 60% by 
2003.2555 The allocation of eco-points takes place on the basis of Council Regula-
tionn 3637/92.ls6 When Austria joined the Community, the allocation system had 
too be adjusted.257 

44 Integration of environmental protection requirements 
intoo the CTP 

4.11 Introduction 

Similarr to the corresponding section in the previous chapter on 
thee CAP, this section wil l be dedicated to examining the environmental effects 
off  the above-described EC legislation in the transport field. It wil l be discussed, 
inn particular, whether, and if so how, the legislation making up the CTP has 
stimulatedd environmentally friendly, less environmentally damaging and more 
environmentallyy damaging behaviour. Has Community action reinforced 
environmentallyy damaging trends or, on the contrary, has it made an effort to 
counterr these developments? Again, a second step wil l consist of comparing 
thee environmentally insensitive and environmentally sensitive action. This wil l 

Commissionn Recommendation 2000/303 on the reduction of CO2 emissions from passenger cars 

(KAMA) ,, OJ 2000 Lioo/55 and Commission Recommendation 2000/304 on the reduction of CO2 

emissionss from passenger cars (JAMA), OJ 2000 Lioo/57. 

Decisionn 2850/2000 concerning a Community action programme against (accidental or deliberate) 

marinee pollution, OJ 2000 L332/1. 

Followingg a Green Paper on the subject, a proposal for a directive on a Community scheme for green-

housee gas emission allowance trading was presented in 2001: proposal for a directive of the EP and of 

thee Council establishing a scheme for greenhouse gas emission allowance trading within the Commu-

nityy and amending Council Directive 96/61, COM(200t)s8i (legal basis Article 175,1 EC). 

Websitee DC Energy and Transport (on file with the author). 

Councill  Regulation 3637/92 on a system of distribution of Rights of Transit (Ecopoints) for heavy goods 

vehicless with a laden weight of over 7,5 tonnes registered in a Member State transiting through Austria, 

OJ1992L373/1. . 

Commissionn Regulation 3298/94 laying down detailed measures concerning the system of rights of 

transitt (ecopoints) for heavy goods vehicles transiting through Austria, OJ 1994 L341/20 and Protocol 

No.. 9 to the Act of Accession of Austria, Finland and Sweden. 
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alloww me to draw some conclusions on the net result of this action for the actual 
environmentall  effects. 

4.22 Are the most environmentally damaging practices encour-
aged? ? 

4.2.11 By way of direct regulation 

LiberalisationLiberalisation of transport markets 
Above,, it was indicated already how transport growth outpaced 

economicc growth over the past 30 years. Many factors have contributed to this 
phenomenon.. A recent report, published by the EEA, indicates that the main 
drivingg forces for the growth in freight transport have been 'the globalisation of 
thee economy, the liberalisation of the internal market, the complexity of trad-
ingg networks, specialisation of production processes, preferences of customers 
andd decreasing transport costs'.2'8 Indeed, both the liberalisation of the internal 
markett in general and that of the transport markets in particular seem to have 
beenn responsible for more interstate trade. This has led to a growth in trans-
port,port, especially in road transport. In its turn, this growth in road transport has 
aggraviatedd transport-induced environmental problems.*59 The same conclusion 
hass been drawn in relation to the liberalisation of the air transport market in 
Europe.. In calculating the welfare effects of this liberalisation process, it was 
concludedd that the environmental costs have increased as a result of it.26° The 
Commissionn expected that the completion of the internal market would result 
inn an expansion of the transport sector.261 In fact, the creation of an EU-wide 
transportt market by a process of liberalisation and deregulation was considered 
necessaryy for the normal functioning of the 'Single Market'.262 

2588 EEA, TERM 2001, p. 6. The same report identifies the following as the important driving forces for car 

passengerr transport growth: growing car ownership, trends in transport prices and poor spatial plan-

ningg (leading to urban sprawl); TERM 2001, p. 6. 
2599 Topmann 1994, p. 181-183 and Wiers 1999, p. 333. See also Jahns-Böhm & Breier 1991, p. 525-526 and 

IEEPi992,p.. 31. 
2600 Even though it was found also that these costs were largely compensated by the gains in consumer 

welfare.. Schipper 2001, p. 165. 
2611 Commission Communication 'The future development of the common transport policy', Bull. EC Suppl. 

3/93.. See also Commission Communication on transport and C02, COM(98)204, p. 7 and Commission 

Communicationn 'Single Market and Environment', COM(i999)263, p. 13. See even the Fifth Environ-

mentall  Action Programme, OJ1993 C138/15. 
2622 Commission Communication 'Single Market and Environment', COM(i999)263, p. 13. 

354 4 



CHAPTERR VI  THE COMMO N TRANSPORT POLICY AND THE ENVIRONMEN T 

ReinforcingReinforcing modal imbalance 
However,, this is not the whole picture. Immediately above, I spoke of the 

negativee environmental effects of the liberalisation and subsequent growth of 
especiallyy the road and air transport sector. Indeed, transport growth has not 
beenn spread evenly between modes. While road and air transport, the two most 
environmentallyy damaging modes, represented the fastest-growing modes, the 
sharee of rail, the least environmentally damaging mode, decreased in fact/63 It 
seemss that Community policy had a hand in the creation of this 'modal imbal-
ance'' as well. The reason lies in the fact that, in comparison with the liberalisa-
tionn processes in relation to the road and air transport markets, the correspond-
ingg processes for rail  and maritime transport markets were, in economic terms, a 
lott less successful. Analysis of the application of Regulation 3577/92 on mari-
timee cabotage showed that the economic effects of liberalisation have been quite 
limited.2644 The same was concluded in relation to the application of Directive 
91/4400 on the development of the Community's railways. In a 1998 Commu-
nication,, the Commission reported that most Member States had adopted the 
legislationn necessary to create the access rights required under Directive 91/440, 
butt only four Member States had implemented the two complementary direc-
tivess (Directive 95/18 on the licensing of railway undertakings on Directive 
95/199 on the allocation of infrastructure capacity and the charging of infra-
structuree fees).26' In addition, the Commission had discovered that only two 
groupingss were offering services under the access rights of Directive 91/440. 
Inn other words, only two groupings had taken advantage of the opportunities 
createdd by this directive.266 The Commission believed this was mainly due to the 
factt that, for new entrants, start-up costs were high and competition was strong 
bothh from other dominant railway undertakings and other transport modes. 
However,, it was also because the legislative framework was incomplete. Better 
ruless for access to infrastructure, for charging and for capacity allocation had 
too be adopted (yet). The same was true for technical harmonisation. Commu-
nityy action relating to the removal of technical barriers to trade in trains and to 
theirr interoperability came rather late. As appears from the overview above (see 
Sectionn 3.2.5.3), rules on interoperability were adopted in 1996 for high-speed 
raill  system and in 2001 for the conventional rail system. The Commission itself 
indicatedd that the existence of these barriers restricted the development of rail 

Seee e.g. the Commission's Whit e Paper  'European transport policy for  2010: time to decide', 

COM(20oi)370,, p. 25: 'The share of the goods market carried by rail in Europe fell from 21% to 8.4%, 

despitee the fact that overall volume of goods transported increased dramatically' . 

DGG Transport, Guide to the Transort Acquis, October  1999, p. 31 (on file with the author). 

Commissionn Communication on the implementation and impact of Directive 91/440 on the develop-

mentt  of the Community' s railways and on access right s for  rail freight, C0M(i998)202, paras 33-34. 

'Seee also Holder  1999, p. 112. 
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transportt while 'road was capitalising on its freedom from technical barriers 
too fuel its development'.267 In fact, the overview above shows that while the 
liberalisationn processes for other transport modes have been completed already, 
thee corresponding process in relation to railway is still going on. The progressive 
liberalisationn of cabotage services in the road freight transport sector, for exam-
ple,, started already in 1994. In relation to the railway sector, national freight 
marketss still have not been opened for cabotage (see most recent proposals). 
Whilee certain legislation necessary for the liberalisation of the railway sector 
wass lacking, other legislation was in fact adopted. The first legislation adopted, 
however,, was designed, in particular, to restructure the financing of railways 
soo as to enable fair competition between transport modes. It wanted to tackle 
thee advantageous position railways had because of their links to governments. 
Inn particular, it was aimed at making railway undertakings operate indepen-
dentlyy from governments, and thus, create a level-playing field for all transport 
modes.. However, at the same time, efforts should have been made to tackle the 
areass where railways had disadvantages compared to other modes such as road 
transport.. It was difficult for railways in Europe to compete with other transport 
modess exactly because they were so fragmented, both in terms of their organisa-
tionall  structures and in terms of their technical compatibility.268 

Inn sum, it seems that the liberalisation of the road and air transport markets 
wentt a lot smoother than that of the rail and maritime transport markets and 
insteadd of counteracting this trend, the CTP has contributed significantly to 
thesee developments. Therefore, it can be argued that, in such a way, it has 
contributedd to the current situation of what is called 'modal imbalance'. The 
Commissionn itself has admitted that the liberalisation process was based on a 
modalmodal approach with an emphasis on achieving equal competitive conditions 
withinn each mode instead of taking an integrated approach to transport. The 
consequencee of this initial policy approach was, however, that, to use the words 
off  the Commission, 'the Single Market liberalisation process... tended to rein-
forcee the relative competitiveness of those modes which adapted the quickest 
too a liberalising approach, thereby accelerating the tendency in favour of road 
transport'.2699 As road and air transport are generally considered to be more envi-
ronmentallyy damaging than rail transport (Section 2.2), this policy approach 
mayy be regarded as representing a failure to integrate environmental concerns 
intoo the CTP. In this respect, it should be recalled that a lot of the more substan-
tiall  legislation relating to the liberalisation of the transport markets was adopted 
inn the end of the 80s and the beginning of the 90s, at a time when the integra-
tionn clause was already incorporated in the EC Treaty. Far from stimulating the 

2677 White paper on transport policy, COM(20oi)37o, p. 29. 
2688 Button 1994, p. 172. 
269DGG Transport, Guide to the Transort Acquis, October 1999, p. 31 (on file with the author). 
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growthh of the least environmentally damaging modes over the most environ-
mentallyy damaging ones, the initial policy approach did exactly the opposite. It 
shouldd be added to this, as appears from the overview above, that none of the 
'liberalisationn legislation' contains explicit environmental provisions, except for 
thee air transport legislation. 

4.2.22 By way of economic/market-based instruments? 

4.2.2.11 Instrument of financial aid 

Inn order to address the increasing transport demand, transport 
policyy makers all over Europe have chosen, until recently, to extend infrastruc-
ture,ture, especially road infrastructure.270 The data on the extension of infrastruc-
turee and investments in infrastructure again clearly illustrates the imbalance 
betweenn the various transport modes. The EEA reports that, since the 1970s, 
thee motorway network has grown by more than 50% while the conventional 
railwayy and inland waterways networks decreased by about 8-9% (even though 
thiss was partly due to the closure of unprofitable small lines) .271 Since 1993, the 
generall  level of infrastructure investment has been falling. As for the shares of 
investmentt in transport modes, apparently these have not changed since 1980. 
InIn 1995, road accounted for 62% and rail for 2&%.*?2 The increase in trans-
portt infrastructure capacity was regarded as necessary in order to cope with 
thee growing transport demand or, in other words, the ever-increasing need for 
mobilitymobility of persons and goods. From an environmental point of view, however, 
thiss is not a welcome trend of course. Not only does the development and expan-
sionn of infrastructure allow transport, the expansion in itself seems to generate 
neww traffic volumes.*7*  Indeed, studies show that there is a link between the 
developmentt of transport infrastructures and increases in traffic volumes, espe-
ciallyy for road transport. This is called 'infrastructure-induced mobility'.274 

InIn the early days (the 70s and 80s), Community policy seems to have contrib-
utedd to the extension of road infrastructure capacity because the majority of 
Communityy funding in this field was directed to road projects in Member 

2 700 EEA, Environmental Signals 2001, p. 35. 
2711 EEA, TERM 2000, p. 20 and EEA, Environmental Signals 2001, p. 35. 
2722 EEA, Environmental Signals 2001, p. 35. 
2733 Button 1994, p. 172 and EEA, TERM 2000, p. 21. The EEA observes in this respect: 'However, increases 

inn transport infrastructur e capacity lead to additional transport and, in turn , to demand for  yet more 

infrastructure .. Experience shows that new transport infrastructur e is not a sustainable solution to 

congestionn problems (for  example on roads and at airports), but simply tends to displace the problem in 

tim ee and place'. 
2744 OECD Workin g Group on the State of the Environment 1999, p. 37 (on file with the author). 
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States.. With the creation of the TEN-T came a more coordinated approach 
towardss EC support for infrastructure provision and investment. The develop-
mentt of a better integrated transport system in the EC/EU was designed to 
contributee to the proper functioning of the internal market and to the strength-
eningg of economic and social cohesion. However, in addition, the 1996 Guide-
liness on TEN-T include environmental objectives amongst the aims to which the 
networkk should contribute. It seems quite obvious it could do so by stimulating 
investmentt in infrastructure for environmentally friendly transport modes such 
ass railways, sea and inland waterways. Indeed, TEN investment has focused on 
rail,, but it has also focused on roads (39% and 38% respectively of total invest-
mentt in 1996/97 for example).275 Furthermore, while airports have a significant 
sharee of 16%, the share of seaports and inland waterways only amounts to 7%. 
InIn addition, it has been reported that implementation of the planned TEN road 
programmee is well ahead of the corresponding high-speed rail programme. 
Thus,, it appears that less effort has been made to integrate environmental 
concernss into the TEN-T then might be expected on the basis of the TEN-T 
Guidelines.. Consequently the EEA warns that, unless demand-management 
measuress are introduced, TEN will probably even generate additional transport 
demand.1766 More recently, however, the Community has tried to redress current 
fundingg patterns, in particular, by specifically concentrating on the provision of 
raill  and combined transport infrastructure.277 For the new period (2000-2006), 
itt is stipulated in Regulation 1655/1999 (amending the general financial regula-
tionn on TENs) that the majority of the funding for transport infrastructure 
projectss should be devoted to railways and combined transport while the share 
forr road projects will be limited to a maximum of one fourth.378 Such funding 
forr railway and combined transport infrastructure is essential if the use of these 
transportt modes is to be promoted.279 

Inn addition, it should be observed that the Commission recently proposed 
aa revision of the TEN-T guidelines. This revision is designed, in the first place, 
soo as to help reduce congestion on the roads and, in the second place, in order 
too better integrate the environmental protection requirements into the TEN-T 
policy.. It proposes to do the latter by giving greater priority to infrastructure for 
environmentallyy friendly modes (railways, inland waterways, short sea shipping 
andd intermodal operations) and by incorporating new environmental legisla-

,75COM(i998)6i4,p.a6. . 
2 766 EEA, TERM 2 0 0 0, p. 21. 

2 777 EEA, TERM 2 0 0 0, p. 21. 
2788 Regulation 1655/1999 of the EP and of the Council amending Regulation 2236/95 laying down general 

ruless for the granting of Community financial aid in the field of trans-European networks, OJ1999 

L197/1. . 
2799 See also OECD Working Group on the State of the Environment 1999, p. 37. 
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tionn (i.e. Directive 2001/42 on the assessment of the effects of certain plans and 
programmess on the environment).1* 0 The TEN-T budget, which amounted to 
1.88 billion Euro for the previous period (1995-1999), wil l be between 4.0 and 
4.22 billion Euro for the current period (2000-2006).281 The Commission has 
alsoo presented a proposal to amend the general rules for granting Community 
financialfinancial aid in the field of TENs.2*2 Special attention is given in this proposal to 
projectss that will contribute to the reduction of the imbalance between transport 
modess in general and to the improvement of rail transport in particular (see 
proposedd article 1). 

Forr reasons of completeness, it should be added to the above that most fund-
ingg for transport infrastructure comes not from the TEN-T budget but from the 
Cohesionn Fund, the Structural Funds and the European Regional Development 
funds.. The European Investment Bank (EIB) is also a major financier of trans-
portt infrastructure. These wil l not be discussed further here. It may be suffi-
cientt to observe that the investment by the bank reflects the traditional modal 
imbalancee (in other words, in favour of road transport). 

4.2.2.22 Other economic instruments 

PricePrice regulation 
Ann instrument that could be used to shift the balance towards 

lesss environmentally damaging transport modes is tariff or price regulation. 
Communityy law could require Member States to take account of or incorporate 
thee environmental costs of the various transport means when approving or 
settingg prices. This would result in an increase of road and air transport prices 
andd a decrease of inland waterways and railways transport. However, the initial 
Communityy legislation on the regulation of transport prices and conditions did 
nott include environmental criteria explicitly. Consequently, Member States were 
nott required to take account of environmental costs when regulating transport 
prices.. For most transport services, national tariff regulation is abolished now as 

22 ° Proposal for a decision of the EP and of the Council amending Decision 1692/96 on Community guide-

liness for the development of the trans-European transport network, COM{20oi)544, amended proposal: 

COM(2002)542.. It is interesting to observe that the Preamble of the proposal explicitly refers to the 

integrationn clause of Article 6 EC and indicates that it entails 'the promotion of modes that cause less 

damagee to the environment, namely rail transport, short sea shipping and inland waterway shipping.' 

Seee also IP/01/1357. Directive 2001/42 of the EP and of the Council on the assessment of the effects of 

certainn plans and programmes on the environment, OJ 2001 L197/30. 
2811 COM(2002)344, p. 7. 
22 1 Proposal for a regulation amending Council Regulation 2236/95 laying down general rules for the 

grantingg of Community financial aid in the field of trans-European networks, COM(20oi)545, amended 

proposall  COM(2002)i34. 
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aa result of the various liberalisation processes. As a rule, prices are determined 
freelyy by market forces. Price intervention is limited to certain well-defined 
exceptionall  situations. An example of how this is a missed opportunity from 
ann environmental point of view can be found in previous German law relating 
too air fares. Under German law it was provided that in order to be approved the 
tarifff  should not harm public interests and it was argued that the term 'public 
interests'' covered or included a (better) balance between the transport means.283 

Thee question is whether Member States are allowed, under the current regime, 
too require that parties to a transport contract take account of environmental 
costss when setting prices. The most effective situation from an environmen-
tall  point of view would be that the Community enacts legislation that not just 
allowss but rather requires Member States to take such action. 

FiscalFiscal instruments - environmentally unfriendly tax exemptions 
Ann important environmentally unfriendly tax exemption is the exemption of 

aviationn fuel from the excise duty on mineral oils. Because this tax legislation is 
discussedd in the Chapter on the EC energy policy, no further comments will be 
givenn on this matter here. 

4.2.33 By way of promoting R&D 

Whilee increasing attention has been given in the EC's trans-
port-relatedd research programmes to the need to develop technology for identify-
ing,, assessing and reducing or minimising the negative environmental effects 
off  transport activity, their main focus remains the development of technology 
whichh wil l promote economic growth and improve the competitiveness of the 
transportt sector. One of the sub-programmes under the latest programme 
mayy be an exception to this rule because it mentions the need to break the link 
betweenn economic growth and increased transport but this will be discussed 
furtherr below (in Section 4.3.3.1). 

2&i2&i  Winter 1996, p. 143. 
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4.33 Are environmentally friendly and/or the least environ-
mentallyy damaging practices encouraged? 

4.3.11 By way of direct regulation? 

4.3.1.11 By way of (traditional) c&c legislation 

RevitalisingRevitalising Europe's railways 
Thee two so-called 'Railway Packages' (i.e. the aooi direc-

tivess and the 2002 proposals), adopted or proposed in order to complete the 
liberalisationn of the railway market, have been presented as action designed to 
revitalisee Europe's railways, particularly by improving their competitiveness. 
Policyy documents accompanying these proposals and legislative acts as well as 
thee recent White Paper on the future CTP indicate that a more competitive and 
efficientt railway sector may help readjust the intermodal balance.284 In its turn, 
thiss should have environmental benefits. Indeed, at last, the (proposed) legisla-
tionn includes (better) common technical standards for the interoperability of the 
conventionall  rail system, for example. This wil l allow trains to run on any part 
off  the European network and thus better compete with road freight transport. 
Somee have proposed a lot more radical action in order to promote rail over other 
transportt modes, however. It has been suggested, for example, that a ban on 
mtra-Europeann flights over the mainland of less than 600 km specifically aimed 
att encouraging the use of high-speed trains should be instigated.285 It should be 
addedd that the said policy documents also point to the importance of stimulating 
raill  transportt in order to help control the growing road congestion problem.286 

EnvironmentalEnvironmental provisions in other market access legislation 
Inn contrast with the market access legislation for road transport (both freight 

andd passenger) and those for inland waterways and maritime transport, the 
relevantt legislation relating to air transport contains environmental provisions. 
EnvironmentalEnvironmental concerns are incorporated in three different pieces of legislation. 
First,First, the legislation, which provides for the opening up of the air transport 
markett within the EU (Regulation 2408/92), allows for the exercise of traf-
ficfic  rights to be restricted on the basis of environmental rules. However, as the 

2844 White Paper  'A Strategy for  revitalising the Community's railways', COM(9Ó)42i, p 6-7; Commission 

Communicationn 'Interna l Market and Environment', C0M(99)263, p. 13; White Paper  'European trans-

portt  policy for  2010: time to decide', COM (2001)370, p. 9-11 and Commission Communication 'Towards 

ann integrated European railway area', C0M(2002)i8, p. 19-20. See also TERM 2001, p. 7. 
2855 Topmann 1994, p. 196. 
186COM(96)421,, p. 6 and C0M(2002)i8, p.. 20. See also Memo DG Energy and Transport 2002, p. 1 (on 

filefile  with the author). 
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Commissionn decision in the Karlstad case shows, Member States are not allowed 
too apply such restrictions on the basis of national environmental rules that are 
moree stringent than the corresponding EC rules. Second, if the proposed amend-
mentt of Regulation 95/93 on slot allocation is adopted, environmental require-
mentss wil l be incorporated in this legislation as well. The proposed amendment 
doess not go as far as providing for priority to operations with more silent aircraft 
butt it does require that account is taken of existing environmental constraints 
whenn determining the airport capacity. In addition, it provides for the existence 
off  satisfactory services by other transport modes for the same route as a slot 
allocationn criterion in exceptional situations. It wil l be interesting to see whether 
thee proposed somewhat weak requirement to take account of environmental 
constraintss when determining the airport capacity will be replaced by a stronger 
provisionn which would actually use environmental standards as a criterion for 
slott allocation. Giving preferential treatment to more environmentally sensitive 
planess when allocating slots could supplement the noise emission standards. 
Thee best slots could be reserved for carriers that go beyond the binding environ-
mentall  standards. Third and final, environmental concerns are integrated in the 
legislationn on the groundhandling market. 

PromotingPromoting combined transport by direct regulation 
Ass early as 1975, the environmental benefits of combined transport opera-

tionss were emphasised in Community legislation. And, over the years, the 
Communityy has continued to promote such operations. Combined transport 
operationss have been promoted, inter alia, by way of direct regulation. Member 
Statess have been required to liberalise combined transport operations. In addi-
tion,, if adopted, a 1998 proposal for a directive amending the present common 
ruless on combined transport, would introduce exemptions from night, week-
end,, holiday and high air pollution period restrictions for this type of traffic.187 

Furthermore,, greater flexibility  has been proposed for combined transport 
withh regard to maximum authorised weights for road vehicles.288 Promoting 
combinedd transport, as a part of the broader concept of intermodality, wil l 
continuee in the future, as appears from the recent White Paper on the future 
CTP.. The priorities identified by the Commission in this respect are ensuring 
thee harmonisation of technical standards and the interoperability of systems, 
especiallyy for containers.289 

1 77 Proposal for a Council Directive amending Council Directive 92/106 on the establishment of common 

ruless for certain types of combined transport of goods between Member States, COM (98)414-1. 

Proposall  for a Council Directive amending Council Directive 96/53 laying down for certain road 

vehicless circulating within the Community the maximum authorised dimensions in national and inter-

nationall  traffic and the maximum authorised weights in international traffic, COM(98)4i4-2. 
99 COM (2001)370, p. 14 and p. 40-48. 
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EnvironmentalEnvironmental concerns in social harmonisation 
Thee proposed legislation on driving and resting periods for road transport 

driverss contains a small environmental component in the form of a possible 
exemptionn from the social rules for certain types of environmentally friendly 
vehicless in local operations such as city centres. 

EnvironmentalEnvironmental concerns in technical harmonisation 
Environmentall  concerns seemed to be integrated in a lot of the technical 

harmonisationn legislation described above. As for road transport, the currently 
applicablee directives on speed limitation devices and vehicle weights & dimen-
sionss as well as on roadworthiness tests all contain an explicit environmental 
component.. For vehicle weights & dimensions and roadworthiness tests, this 
componentt evolved from an implicit element in the previous legislation to an 
explicitt element in the current legislation. For example, whereas the testing of 
environmentall  performance levels (exhaust and noise emissions) was already 
compulsoryy under the initial regime on roadworthiness tests, the subsequent 
legislationn pointed explicitly to the environmental benefits of such testing. 
Besidess this legislation, there has been harmonisationn of vehicle air and noise 
emissionn standards, which has environmental benefits. The same is true for the 
legislationn on the dangerous transport of goods by road and rail. 

Anotherr set of transport measures that are used to further environmental 
objectivess are those relating to maritime transport safety. The body of Community 
legislationn aimed at harmonising technical and safety requirements in relation 
too maritime transport is substantial. The above-listed legislation in this field 
illustratess nicely that the importance of the environmental component in legisla-
tionn varies along a continuum. Whereas the directive on port reception facilities 
forr ship-generated waste seems to be almost predominantly aimed at further-
ingg environmental objectives, most other legislation has equally important 
safetyy and environmental objectives. Quite logically, legislation that does not 
concernn the transport of dangerous or polluting goods (e.g. oil tankers), such 
ass the legislation concerning passenger ships, has a far smaller or non-existent 
environmentall  component (e.g. the rules on the registration of persons sailing 
onn board passenger ships). Most of this legislation uses the instrument of direct 
regulation.. As to the actual effect of this legislation on maritime safety, the 
followingg may be observed. In 2001, the EEA reported that, even though tanker 
oill  spills continue, the amount spilt around the EU seems to be decreasing and 
thiss despite the increase in the marine transport of oil.*90 The EEA indicates that 
thee decrease of the amount spilt might be - not is - the result of increased safety 
measures.. In addition, however, it points out that the data on oil spills used for 
itss analysis simply includes spills of above 7 tonnes and that account should be 
takenn of the fact that many spills are probably left unreported and undetected. 

* 9°EEA,, Environmental Signals 2001, p. 47. 

363 3 



INTEGRATIO NN OF ENVIRONMENTA L PROTECTION INTO OTHER EC POLICIE S 

EnvironmentalEnvironmental concerns in air traffic management legislation 
Ass for air transport, the environmental benefits of the proposed legislation 

onn air traffic management may be mentioned. One of the Working groups on 
transportt and the environment has pointed to the fact that air traffic manage-
mentt has a potential for energy-efficiency by saving fuel. It continued that the 
Commissionn has an important role to play in coordinating the air-traffic control 
inn Europe in order to save energy.̂  The overview above shows that the Commis-
sionn has taken this advice to heart, at least, to a certain extent. Indeed, environ-
mentall  concerns have been integrated in the Commission's recent proposals for 
co-ordinatingg air-traffic control in Europe. Of course, there is also the harmoni-
sationn of aircraft noise emission standards and the proposed common frame-
workk for aircraft noise classification in which direct regulation is used to further 
environmentall  objectives. 

4.3.1.22 By way of cross-compliance 

AdmissionAdmission to the occupation 
Thee instrument of cross-compliance is used in the legislation 

settingg the conditions for admission to the occupation of road haulage and road 
passengerr transport operator. In particular, environmental requirements are 
incorporatedd in two of the three main conditions: the condition to be of good 
reputee and that of having professional competence. Not having a conviction 
forr serious offences against, amongst others, environmental rules is a require-
mentt for being of'good-repute', while knowledge of the rules on the transport 
off  dangerous goods, waste and live animals is required, amongst other skills, to 
bee considered professionally competent. Because the legislation setting train-
inging requirements for seafarers also contains conditions for their recruitment and 
becausee some of these conditions relate to environmental protection, the legisla-
tionn could be discussed under this heading as well. Nevertheless, it wil l be com-
mentedd on under the heading 'Information exchange and training' below. 

TheThe development ofTEN-T 
Above,, it was already observed that, despite the fact that environmental 

objectivess are amongst the aims to be achieved by the TEN-T, the practice of the 
projectss which have been funded is nott very environmentally friendly because, 
upp til l now, it confirms the modal imbalance in favour of road transport. The 
legislationn relating to TEN-T contains another environmental component, 
however.. Both the general TEN legislation and the specific TEN-T Guidelines 
requiree that an EIA is carried out in accordance with Directive 85/337 in rela-

""  Working Group II of Commission Expert Group on Transport and Environment, September 2000, p. 12 

(onn file with the author). 
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tionn to the projects. In addition, the general TEN regulation stipulates that a 
summaryy of the results of the EI A should be included in the application for EC 
financialfinancial aid and that the Commission should 'take account of these results 
whenn it decides to grant Community assistance or not. The EIA requirement is 
nott at all surprising in this context considering the significant potential impact 
off  infrastructure projects on land use and on the environment. The requirement 
couldd be regarded as an application of the instrument of cross-compliance: no 
fundingg wil l be made available unless an EIA has been carried out. It seems 
aa weak form of cross compliance, however, because the Commission is only 
requiredd to 'take account of the effects identified as a result of the EIA. This 
wordingg does not seem to imply that the Commission is obliged too refuse finan-
ciall  assistance to a project because it has significant or not so significant envi-
ronmentall  effects. A somewhat stronger form of cross-compliance can be found 
inn Article 7 of the general TEN regulation. It provides that projects financed by 
thee Community must comply, more generally, with Community law and policy, 
interinter alia, in relation to environmental protection. On the basis of this provision, 
itit  would appear that the Commission is required to suspend aid if it becomes 
dear,, during the course of the project, that environmental legislation is being 
breached.. One might think of the destruction of habitat, for example, that is 
protectedd by the Habitat directive.29*  It is not new of course that Community law 
shouldd be complied with. It always has to. The novelty here lies in the link that 
iss made between compliance with environmental legislation on the one hand, 
andd the receiving of Community financial support on the other. In other words, 
noo compliance, no financial support. Without this provision in the TEN regula-
tionn it is unclear whether the Commission would be under a legal obligation to 
cancell  aid. 

Ass already indicated above, the proposed revision of the TEN-T Guidelines 
includess amendments to implement Directive 2001/42 on the so-called Stra-
tegicc Environmental Assessment (SEA) in the context of the trans-European 
network.*93 3 

4.3.22 By way of economic/market-based instruments? 

4.3.2.11 Financial support to the deployment of ITS 

Besidess the instrument of cross-compliance, the Community 
usess the instrument of financial aid to incorporate environmental concerns 
intoo the TEN-T policy. It was already observed above that part of the funding 

192192 Council Directive 92/43 on the conservation of natural habitats and of wild fauna and flora, OJ1992 

L206/7. . 
1933 COM(20oi)544, amended proposal: C0M(2002);42. 
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iss reserved for rail and combined transport infrastructure projects. However, 
becausee the majority of the TEN-T support still goes to road transport projects, 
thiss action has been classified under measures which promote (more) environ-
mentallyy damaging practices (see above) and not here. Action which may be 
mentionedd here is the financial support which has been granted to ITS deploy-
mentt projects so as to optimise the use of existing road infrastructure. The 
moree intelligent use of infrastructure may help promote safety as well as combat 
congestion,, with the latter having beneficial side effects for the environment. 

4.3.2.22 Fiscal instruments 

Intro Intro 
Thee above overview shows that fiscal harmonisation in rela-

tionn to the transport sector is limited. Consequently, the scope for integrating 
environmentall  concerns into this field or, in other words, for using this action to 
furtherr environmental objectives is limited too. However, to a greater or lesser 
extent,extent, all existing fiscal harmonisation gives attention to the internalisation of 
externall  environmental costs. In addition to the environmental components in 
thee legislation harmonising taxes and charges, the non-fiscal legislation contain-
ingg fiscal provisions with an environmental element should be mentioned here 
ass well. 

VehicleVehicle taxes 
Thee only existing fiscal harmonisation relating to vehicle taxes is laid down 

inn Directive 1999/62, also referred to as the 'Eurovignette directive'. The harmo-
nisationn is limited in two respects. First, it only concerns heavy goods vehicles. 
Upp til l now, there has been no harmonisation in the Community of tax rates 
imposedd in Member States on passenger cars.*94 Second, the harmonisation 
seemss to concern yearly taxes on the ownership of a vehicle. Directive 1999/62 
doess not concern registration taxes or specific urban traffic charges for example. 
Itt does explicitly allow for these kinds of taxes to be levied by Member States 
(Articlee 9,1). As for the environmental component, it was explained above that 
thee proposed compulsory differentiation in rates was not retained in the eventu-
allyy adopted directive. Because the directive sets out minimum rates for annual 
vehiclee taxes, Member States are allowed, of course, to differentiate taxes for 
environmentall  purposes as long as they stay above the minimum rates,295 but 
comparedd to the previous situation under Directive 93/89 this does not consti-
tutee progress. 

Forr these policy intentions: see Grimeaud 1999, p. 103. 

Seee also De Wit 1997, p. 132. 
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Ass for the fact that the current system is limited to commercial vehicles, it 
shouldd be added that, at the end of 2002, the Commission did present a commu-
nicationnication exactly about this issue.*96 In this policy document, it indicates that 
Communityy action should in fact be taken in relation to the taxation of passen-
gerr cars especially in order to improve the functioning of the Internal Market. In 
addition,, it is argued that such action could contribute to the achievement of the 
Kyotoo Protocol commitments. 

InfrastructureInfrastructure use charging 
Ass for infrastructure use charging, the Commission has developed a strategy 

forr the development of uniform charging principles. This common approach to 
infrastructuree use charging has several aims. It is designed, first, to eliminate 
distortionss of competition by way of gradually harmonising charging principles, 
second,, to contribute to reducing environmental and congestion problems by 
wayy of internalising external costs and, third, to provide for funds for infrastruc-
turee investment by way of introducing direct user charges. Up til l now, charging 
legislationn relating to infrastructure use by heavy goods vehicles (user and road 
tolll  charges) and relating to the use of railway infrastructure have been adopted 
whilee some proposals concerning the air transport sector (still) lie on the table. 
Thus,, the harmonisation is limited in this field as well. However, environmental 
concernss have been integrated both in the already adopted and in the yet to be 
adoptedd harmonising legislation. For heavy goods vehicles, Directive 1999/62 
allowss for differentiation of rates on the basis of the emissions of the vehicles. 
Similarly,, Directive 2001/14 on the levying of charges for the use of railway 
infrastructuree allows for infrastructure charges to include environmental costs. 
Ass for air transport, while the proposal on airport charges allows for external 
environmentall  costs due to air traffic to be included, the proposed regulation on 
airr traffic services (ATS) actually requires that external costs, such as environ-
mentall  costs, become a component of user charges. 

Inn its recent White Paper on the future CTP, the Commission suggests 
strengtheningg and extending the principles for infrastructure use charging 
soo as to better integrate external costs. In its turn, this should provide for real 
incentivess to use the cleanest modes or the least congested networks.*97 

FiscalFiscal provisions in non-fiscal legislation 
Smallerr fiscal provisions with an environmental aspect could be found in 

Regulationn 2978/94, which was aimed at promoting the use of environmen-
tallyy friendly oil tankers by providing for a reduction of levies on those kinds of 
vessels.. Fiscal incentives are still used to promote the development of combined 

396Commissionn Communication 'Taxation of Passengers Cars in the European Union - options for  action 

att  nationall  and Community levels', COM(2oo2)43i, p. 21-22. 

* 97C0M(200i)370,, p. 16. 
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transportt operations (Article 6, i of Directive 92/106 containing common rules 
forr certain types of combined freight transport). A1998 proposal for a direc-
tivee amending the present rules on combined transport, proposes to extend the 
requiredd reimbursements or reductions of certain taxes and charges to more 
typess of combined transport operations.298 And finally, the Community has 
attemptedd to stimulate the use of fiscal incentives by Member States in relation 
too less-polluting vehicles in the context of the legislation on air and noise emis-
sionn standards. 

4.3.33 By way of promoting R&D, information exchange and/or 
training g 

4.3.3.11 R&D and demonstration projects 

Transport-relatedTransport-related research in RTD Framework Programmes 
Thee description of the specific programmes on transport-

relatedd RTD shows that environmental concerns evolved from a moderate 
componentt to an important element in this Community action. Over the years, 
thee programmes have included the development of intermodality and telemat-
ics.. One of the subprogrammes under the Fifth RTD Framework Programme 
actuallyy mentions the need for R&D to help break the link between economic 
growthh and transport increases. It is interesting to recall in this context that the 
Commissionn has put the decoupling of transport from economic growth forward 
ass one of the aims of the future CTP.2" 

FinancialFinancial support to combined transport pilot projects 
Thee Community has promoted combined transport, inter alia, by way of 

providingg financial support to innovative international combined transport pilot 
projectss and this through the so-called PACT (Pilot Actions for Combined Trans-
port)) programme. Because the objective of stimulating combined transport is 
too shift (goods) transport by road towards more environmentally friendly modes 
off  transport, this Community funding programme may be regarded as contrib-
utingg to the achievement of environmental objectives. Some remarks must be 
madee in relation to this programme and, in particular, its results. A report by 
AEAA Technology Environment for DG Energy and Transport of the Commis-
sion,, is quite enlightening in this respect.300 It indicates that an analysis of the 

1988 Proposal for a Council Directive amending Council Directive 92/106 on the establishment of common 

ruless for certain types of combined transport of goods between Member States, 0^(98)414-1. 
2"Whitee Paper 'European transport policy for 2010: time to decide', COM(20oi)370, p. 10-11. 
5000 AEA Technology Environment, 'Evaluation of the Implementation of Council Regulation 2196/98 

(PACT)) - Final report for the European Commission DG Energy and Transport', November 2000, p. 37 

(onn file with the author). 
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environmentall  benefits of PACT is difficult because of a lack of data provided by 
thee beneficiaries of the Community support. Both the proposals submitted prior 
too funding and the reports produced whilst benefiting from funding often do 
nott contain any or insufficient and unspecific data on modal shifts (e.g. on road 
distancee offset). Consequently, the report recommends that the Commission spec-
ifiess data requirements better and ensures that beneficiaries actually provide 
thee data they are required to give. Despite the lack of consistent data, the report 
neverthelesss attempts to evaluate the environmental performance of the PACT 
projects.. In particular, it examines whether the measures introduced through 
PACTT would be cost-effective in the context of meeting Kyoto Protocol obliga-
tions.. In this respect, the report concludes that actions on combined transport 
doo seem likely to be cost-effective when compared to many other environmental 
improvementt options.301 It adds that the cost-effectiveness of PACT projects for 
environmentall  improvement could further improve if account is taken of other 
environmentall  effects (e.g. reduced emission of other pollutants, of noise) and 
thee possibility of project replication.*01 

4.3.3.22 Information exchange and training 

Thee proposal for a new piece of legislation on training require-
mentsments for road transport drivers (transport of both goods and passengers) 
includess provisions on training in environmentally friendly ways of driving 
whichh should lead to higher energy efficiency. In a similar way Directive 2001/ 
255 laying down minimum training and recruitment requirements for seafar-
erss (and before that Directive 94/58) provides for training in environmental 
subjectss as well as technical and other training in relevant subjects. All of this 
shouldd lead to highly qualified seafarers that make fewer errors. This should 
resultt in less major accidents and thus less (serious) marine pollution.50' The 
legislationn has direct and indirect environmental benefits. The direct are derived 
fromm the fact that the seafarers get training in environmental regulation, the 
indirectt are the result of the fact that training in the other, non-environmental, 
subjectss wil l enhance overall safety, which entails less (polluting) accidents. 

Inn addition to the above, the Commission information-exchange initiatives 
shouldd be mentioned which have been set up to assist national action aimed at 
betterr coordinating transport and spatial planning. 

3011 AEA Technology Environment 2000, p. 40. 
3022 AEA Technology Environment 2000, p. 41. 
3033 This could also be regarded as an application of the cross-compliance tool, i.e. persons only get a certifi-

catee of competence if they have acquired the necessary knowledge. 
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4.44 Comments 

4.4.11 Introduction: the CTP objectives and the environment 

PastPast policy: stimulating transport growth and reinforcing modal 
imbalance imbalance 
Overall,, the analysis of the past EC policy relating to the 

transportt sector shows that this policy has focused mainly on the liberalisation 
off  transport markets, as first envisaged by the Commission in its initial (60s) 
proposals,, although it took quite some time before the liberalisation process 
actuallyy began. The market integration has been complemented by harmonisa-
tionn measures in the social and technical field, and to a limited degree, also, 
inn the fiscal field. In addition, a transport infrastructure subpolicy has been 
developedd as well as sector-specific research activities. With all of these elements 
thee policy hoped to contribute to the development of efficient, cost-effective 
transportt networks for goods and passengers so as to provide the mobility which 
businesss and people asked for or needed. Ultimately, the policy was designed to 
stimulatestimulate economic growth and competitiveness in the EC/EU or, in other words, 
too achieve the economic objectives of Article 2 EC. It seems that in doing so the 
CTPP reinforced the trend of increasing transport volumes but also of so-called 
modall  imbalance. As to the latter trend, data shows that policy has indeed been 
especiallyy successful in relation to road and air transport, although the effi-
ciencyy is now being threatened by congestion problems. 

Inn contributing to these trends in the transport sector, the Community's 
transportt policy is responsible for worsening transport-related environmental prob-
lems.lems. And, although certain efforts have been made to control or reduce these 
negativee environmental effects in the context of the CTP itself, most of this 
actionn remains rather limited. They are situated, especially, in the legislation 
onn technical harmonisation and, to a more limited extent, also, in the field of 
fiscalfiscal and social harmonisation. In addition, the transport infrastructure and 
R&DD subpolicies each contain environmental elements as well. Despite these 
elements,, EC infrastructure (sub)policy, especially in the form of TEN-T, seems 
too contribute to the problems of modal imbalance and transport growth. A revi-
sionn of this subpolicy should result in a stronger emphasis on support for rail 
andd combined transport infrastructure projects, however. Together with the 
(other)) efforts to promote the rail, combined transport and efficient traffic flow 
management,, this proposed action is designed to serve both environmental and 
transportt objectives, in particular, the aim to combat congestion. In the future, 
moree action may be expected which makes a link between the protection of the 
environmentt and the fight against congestion, as appears from the White Paper 
onn transport policy in the next ten years. It seems to concern measures aimed at 
bringingg about structural changes. 
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FutureFuture policy: adjusting the modal split and curbing transport demand 
Inn the recent White Paper on the future CTP, the Commission put forward 

aa strategy for tackling both the problem of the modal imbalance and of the 
increasingg transport volumes. In order to reverse the modal split, the Commis-
sionn proposes a more integrated approach to transport in general, and inland 
transportt in particular. It hopes to stabilise the modal split at 1998 levels by 
2010.. This target is explicitly regarded as a means to integrate environmental 
protectionprotection requirements into the CTP and thus achieve 'sustainable mobility'.304 

Att the same time, however, it is considered to be a tool for combating conges-
tion,, a problem that is now starting to negatively affect economic competitive-
ness.3055 In other words, the protection of the environment and the fight against 
congestionn become mutually supportive aims in this context. The same is true 
inn relation to the second goal of the Commission's strategy for the future CTP. 
InIn order to curb the demand for transport and, thus,, reduce environmental and 
congestionn problems, the Commission proposes the gradual de-coupling of 
transportt from economic growth, however, without restricting the mobility of 
peoplee and goods.3"6 

4.4.22 Integration failures 

Itt may be argued that, as is the case for the agricultural sector 
andd the CAP, transport-induced environmental damage is mainly the result of a 
combinationcombination of a market failure in the transport sector  and non-market (or govern-
ment)ment) failures, which reinforce the first failure. The market failure relates to the 
factt that the sector fails to internalise its external costs, not only environmental 
costss (climate change, air pollution, etc.) but also accident and congestion costs. 
Thee environmental costs of transport are estimated to be around 5.5% of GDP 
whilee accident costs amount to 2.3% and congestion costs 0.5% of GDP.3°7 Road 
transportt is apparently responsible for more than 95% of the total external costs. 
Inn addition, it has been estimated that cars have an average external cost per pas-

3044 White Paper  'European transport policy for  2010: time to decide', COM(2ooi)370, p. 11 but also in 

Commissionn Communication 'A Sustainable Europe for  a Better  World: A European Union Strategy for 

Sustainablee Development', C0M(200i)264, p. 12. See also integration strategy relating to transport: 

Councill  Resolution of 14 February 2000 (0/ 2000 C56/1): the Council 'emphasises, the need deter-

minedd by the same strategy "t o continue to analyse the relationship between transport (demand) and... 

thee organisationn of industrial production and services (globalisation, market deregulation, just-in-tim e 

logistics,, electronic commerce)*  with a view to developing actions consistent with the general goal of 

sustainablee mobility' . 
3055 COM(200i)37o, p. 7 and COM(200i)264, p. 12. 
3066 See also the Sixth Environmental Action Programme, OJ 2002 L242/7. 
3077 EEA Environmental Signals 2001, p. 36. 
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senger-kmm more than four times higher than trains. Freight transport by trucks 
alsoo has an average external cost more than four times higher than transport by 
train.3088 The fact that real costs of transport are not fully reflected in the prices 
favourss the most environmentally damaging transport modes, i.e. road and air 
transportt because these modes are in fact subsidised by society.3*9 

Insteadd of correcting the market failure the CTP reinforces it. While it has 
contributedd to transport growth by the establishment of the internal (transport) 
market,, it has done littl e to make environmental costs a market factor by ensur-
ingg that these costs are internalised into the prices. In fact, the liberalisation 
processs was implemented in such a way that especially road transport benefited, 
thus,, reinforcing the downfall of the (less environmentally damaging) railways. 
Thee process was not accompanied by true harmonisation of transport-related 
taxess and charges. These fiscal instruments are considered to be the best tools 
forr internalising external costs J™ Why would this be beneficial for the environ-
ment?? Simplified, the argument is that if transport costs were better reflected in 
thee prices of products, it would be less profitable to sell goods further away from 
theirr place of production. This would result in less inter-state trade and thus 
lesss transport.3" In addition, the modes that cost the least to society would be 
favoured.. In other words, the modal split could be countered and the growth in 
transportt demand moderated if prices reflected transport costs better. Although, 
itt has been added that the extent to which this would happen depends on the 
provisionn of efficient alternatives.3" 

Thee above overview shows that current fiscal harmonisation relating to the 
transportt sector is limited. Although all existing and proposed legislation does 
incorporatee environmental concerns, it does so in a weak manner. In particular, 

3088 EEA Environmental Signals 2001, p. 36. Compare EEA, TERM 2001, p. 35. Another study's estimates 

weree higher. It concluded that the external costs of passenger road traffic are about 9 times as high as 

thosee from rail traffic and about twice as high as those from air traffic. Even if accident costs, which 

dominatee the external costs of car traffic, were excluded from the comparison, road traffic results for the 

wholee route are about 5 times as high as those from rail traffic, according to this study. For goods trans-

port,, the external costs of road traffic were about 11 times as high as those from rail traffic. Weinreich et 

al.al. 1998, p. 18. See on externalities also Schipper 2001: Chapter 3. 
3099 See also EEA, TERM 2001, p. 13. 
3100 Tradeable polluting permits may be used for this purpose as well. See EEA, TERM 2001, p. 37. 
3111 Wiers 1999, p. 333. 
3111 EEA, Environmental Signals 2000, p. 27: It is estimated that transport volumes (both passenger and 

freightt transport) would be 10-15% lower in the medium term under an internalisation policy than if 

currentt trends continued (ECMT, 1998). This would automatically favour certain transport modes over 

otherss because some modes cost less to society than others. EEA report 2000, p. 26: 'Pricing is one of 

thee key policy tools for promoting an environment-friendly balance between different forms of trans-

port.. However, current prices tend to favour private road transport over public transport.' 
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(proposed)) Community legislation allows Member States to internalise environ-
mentall  costs in the context of certain infrastructure use charging (road charg-
ingg for heavy goods vehicles, i.e. commercial vehicles, railway infrastructure 
chargingg and airport charges). Thus, with the exception of the ATS charges, the 
internalisationn of these costs is an option for Member States instead of an obliga-
tion.. In addition, no differentiation for environmental purposes is incorporated 
inn the provisions on annual taxes for commercial vehicles. At the same time, 
legislationn concerning excise duties on fuels has resulted in littl e actual harmo-
nisation,, as wil l appear in the chapter on the EC energy policy and the environ-
mentt (Chapter VII , Section 3.2.4). Proposals designed to, at least partly, correct 
thesee shortcomings appear difficult to adopt. 

4.4.33 Integration efforts (ind. nature of instruments used) 

ReducingReducing road and air transport emissions by direct regulation and 
R%D R%D 
Thee overview above shows that in order to control or reduce the 

negativee environmental impact of transport a lot of weight has been placed on 
technologicaltechnological solutions, especially for environmental problems caused by road and 
airr transport. The technological improvements are for the most part encouraged 
byy way of traditional command & control regulation and (financial) support to 
R&D.. Certain emission control measures have been quite successful in this 
respectt in fact. Reportedly, between 1990 and 1998, significant reductions in 
emissionss of tropospheric ozone precursors and acidifying substances from 
thee transport sector took place.31' These positive trends have been attributed, in 
particular,, to the introduction of catalysts in new petrol-engine cars and stricter 
regulationss on emissions from diesel vehicles. Further reductions in emissions 
off  these pollutants are expected with the implementation of the legislation 
adoptedd in the wake of the Auto/Oil II Programme. Trends relating to another 
aspectt of transport eco-efficiency (i.e. reduction use of resources and outputs 
thatt damage the environment)3'4 are less hopeful, however. Vehicle energy and 
CO22 efficiency (i.e. energy use per passenger and per freight transport unit) of 
passengerr transport has improved a lot less over the last few decades while the 
efficiencyy of freight transport has not improved at all. The slight improvement in 
thiss area for passenger transport is mainly the result of technological advances, 
ass well as of the voluntary agreement with the car industry on the reduction of 
CO22 emissions from new passenger cards.315 The fact that energy efficiency of 

EEA,, Environmental Signals 2000, p. 26 and EEA, Environmental Signals 2001, p. 32. 

Seee also EEA, Environmental Signals 2001, p. 16: eco-efficiency is 'the amount of "environment"  used 

perr  unit of "economic activity" . 

EEA,, Environmental Signals 2001, p. 31. 
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freightt transport has not improved overall is because technological gains have 
beenn offset by the increasing use of heavier and more powerful vehicles.316 

PromotingPromoting railway transport by direct regulation 
Ass already indicated above, environmental benefits are expected from the 

recentlyy initiated strategy to revitalise Europe's railways. Direct regulation in the 
formm of legislation aimed at completing the liberalisation of the railway market 
shouldd improve its competitiveness and, thus, contribute towards a greater share 
forr railways in the modal split. By a shift towards this less environmentally 
damagingg mode, the Community hopes to reduce the negative environmental 
effectss of the transport sector as a whole. This action is also considered be a 
meanss to combat congestion on the roads. As for the instruments, no other 
instrumentss but direct regulation have been used up til l now to promote railway 
transport,, except for the financial support to railway infrastructure projects in 
thee context of TEN-T. 

PromotingPromoting combined transport by various instruments 
Communityy policy began to encourage combined and intermodal transport 

ass early as 1975 (cf amendment of the 1970 state aid rules for these purposes 
occurredd only in 1982). Combined transport, especially of goods, has been 
promotedd for a number of reasons. In particular, it is hoped that, by reduc-
ingg road traffic, it wil l enhance transport safety and lead to less congestion. 
However,, in addition to this, it is argued that it helps protect the environment as 
well.. It may be observed, indeed, that stimulating combined transport opera-
tionss contributes to environmental protection exactly because it is aimed at 
takingg freight transport from the road to other, more environmentally friendly 
modes,, such as rail, inland waterway and short sea shipping. Various instru-
mentss have been used to encourage combined transport operations on the 
Communityy level. They are all aimed at increasing the competitiveness of this 
typee of transport. First, direct legislation has been used because legislation has 
beenn adopted requiring the Member States to liberalise the combined transport 
operations.. It is proposed also to adopt a more flexible approach for this type of 
operationss in respect of the application of social and technical standards. Second, 
fiscalfiscal incentives have been introduced as Member States are required to ensure 
thatt the (road vehicle) taxes levied on road vehicles used in combined trans-
portt are reduced or re-imbursed. Third, funding for R&D relating to combined 
transportt and innovative international combined transport pilot projects has 
beenn made available. In addition, even the State aid rules have been adjusted for 
thesee purposes (Regulation 1107/70). Finally, it should be recalled that, in the 
past,, EC funding has been used to support the development of infrastructure for 

J l 66 EEA, Environmental Signals 2 0 0 0, p. 25. 
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combinedd transport. This support should increase under the TEN-T budget for 
thee period 2000-2006. 

Ass for the wider concept of intermodality, it has been encouraged by way of 
financialfinancial support to relevant research, development and demonstration projects. 
Furtherr action, which has been suggested or taken, but which was not discussed 
inn the overview above, relates to the identification of opportunities and elimina-
tionn of bottlenecks for adding value to logistics, steering the process of harmoni-
sationn of loading units; market analysis aimed at further integration of transport 
andd logistics, electronic forum for coordination of timetables, intermodal real-
timee electronic information and transaction systems; promotion of a voluntary 
liabilityy regime;; information society technologies to the benefit of intermodal 
transport;; harmonisation of message and document standards; development of 
methodologiess for benchmarking policy and intermodality; establishment of a 
Europeann reference centre for freight intermodalism; development of concepts 
forr intermodal freight statistics and organisation of round tables by Member 
States.'17 7 

MeasuresMeasures relating to infrastructure: more efficient use of infrastructure 
Thee more intelligent use of existing road infrastructures is promoted by 

wayy of financial support to projects in this field. They mainly concern the use of 
ITSS or telematics to direct traffic flows and optimise the use of existing infra-
structure.'188 The Commission has also presented a series of proposals aimed at 
improvingg air traffic management in Europe. Besides safety issues and concerns 
aboutt delays, the proposals also give some attention to environmental interests. 

InstrumentsInstruments used for integration 
Overall,, EC measures aimed at controlling the negative environmental 

impactt of the transport sector have mainly concentrated on the promotion of 
technologicall  improvements, and to a more limited extent, on a shift towards 
moree environmentally friendly modes, especially combined transport, as well 
as,, more recently, transport by railways. As for the instruments employed in this 
context,, littl e use has been made of the instrument of cross-compliance or of 
market-basedd instruments. The integration efforts have mostly been in the form 
off  action using the instrument of direct regulation and of support to specific 
R&D.. The use of the instrument of financial support (for ITS deployment 
projects)) and of training (seafarers) and information exchange (spatial planning) 
iss more limited. This is nott so surprising considering the instruments that the 
policyy area uses traditionally. 

} ' 77 Commission Communication on the progress of the implementation of the Action Programme of 

thee Communication on intermodalit y and intermodal freight transport in the European Union, 

COM(i 999)5i9. . 

' l 88 See also EEA, TERM 2001, p. ai. 
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4.4.44 Net balance and future action 

IntegrationIntegration efforts v integration failures 
Itt has been reported that the growth in transport volumes, in 

particular,, for road and air transport, offsets (partly or completely) the environ-
mentall  gains from technology improvements,319 as well as from other measures, 
suchh as the application of telematics to optimise existing infrastructure use.'20 

Forr example, despite all the efforts made in this context, between 1990 and 
1996,, growing transport volumes have led to a 12% increase in CO2 emissions 
andd it is expected that transportt wil l be the largest single contributor to EU 
greenhousee gas emissions by 2010.321 It is suggested therefore that the techni-
call  efficiency improvements should be complimented with (more) so-called 
'demand-management'' measures, such as a better coordination between 
transportt and spatial planning and the promotion of travel substitution methods 
(e.g.. tele-working).'22 Such, more 'structural' (as opposed to non-structural, see 
alsoo below in Chapter VIII , Section 2.1.3), action tackles the demand or need 
forr transport directly. As noted above, the Commission has indeed observed in 
thee latest White Paper on the CTP that transport growth should be curbed and 
itt proposes to do so by de-linking transport from economic growth.'2' Some 
alreadyy suggested such drastic action a decade ago.'24 However, besides environ-
mentall  concerns, the Commission strategy to decouple transport from economic 
growthh is partly inspired by the desire or need to control the rise of economic 

5199 Such as the reductions of emissions due to engine improvements - EEA, Environmental Signals 2000, 

p.. 25-26. See also IEEP 1992, p. 31; Winter 1996, p. 137 (in relation to air transport); Commission 

Communicationn 'Air Transport and the Environment', ^1^(1999)640, para, i) and para. 3-5 (Here it 

iss observed, for example, that the annual technology induced fuel efficiency improvement achieved in 

thee period 1960-1970 was 6.5 %, while it was only 1.9% in the period 1980-2000); EEA, Environmental 

Signalss 2001, p. 30; Eurostat, 'Highlights of the Panorama of transport 1970-1999', 2002, p. 6 (on file 

withh the author) (Eurostat reports that growth of freight transport by road offsets the gains from lower 

energyy consumption through more fuel-efficient vehicles). 
5200 EEA, TERM 2000, p. 21 of the executive summary. 

'2II EEA, Environmental Signals 2000, p. 25. 
3222 EEA, Environmental Signals 2000, p. 25-26: 'Better coordination of transport and spatial planning 

(urbann and regional), and the use of telecommunications would also help to increase accesibility while 

att the same time reducing the need for mobility. However, these demand-management measures are 

poorlyy reflected in the Common Transport Policy'. See also Holzapfel & Schallaböck 1994, p. 214-215 

andd Wiers 1999, p. 340. Report Joint Expert Group on Transport and Environment, 26 September 

2000,, p. 34 (on file with the author); EEA, TERM 2000, p. 21. 
3233 It should be observed though that the Commission first proposed the use of demand-management 

measures,, in particular, adjustment of spatial planning, in 1992 (COM (92)46, p. 51). 
3244 IEEP 1992, p. 31. 
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inefficiencies.. The same is true for the second goal underlying the White Paper 
onn the future CTP: i.e. the target to adjust the modal imbalance. 

SuggestionsSuggestions for future action 
Thee most important components of the Commission's new strategy designed 

too stabilise the modal split and decouple transport from economic growth 
consistt of i) action aimed at promoting alternative transport modes, i.e. improv-
ingg the situation of the railway sector, promoting transport by sea and inland 
waterwayy and supporting intermodal operations and 2) introducing effective 
chargingg for transport. The above overview shows that concrete recent action in 
thiss context is limited to measures concerning the improvement of the railway 
sector.. The measures are specifically aimed at completing the liberalisation 
processs and developing a common approach to rail safety. The objective (in the 
Whitee Paper  on the futur e CTP) to promote other alternative transport modes to 
roadd and air, in particular, transport by sea and inland waterway has not yet 
ledd to concrete new proposals. It should be noted here that a shift to less envi-
ronmentallyy damaging modes is not really what is normally considered to be 
demand-managementt action. It does not immediately tackle the demand for 
mobility.. It just shifts it to other modes. In addition, it should be observed that 
thee intentions of the Commission to present or stimulate so-called demand-
managementt measures do not seem to cover the air transport sector. Rather, in 
relationn to this transport sector, the emphasis remains on improving technical 
standardss and air traffic management to cope with further growth in air trans-
portt while mitigating its environmental impact, and this despite estimates that 
airr and noise emissions wil l grow dramatically.325 

Demand-managementDemand-management measures seem indeed necessary as long as trans-
portt growth neutralises the environmental gains obtained from technological 
improvementss and other measures (such as the shift towards less environmen-
tallyy damaging transport modes), especially in areas where technical possibili-
tiess are limited.316 It should be observed, however, that whereas the Community 
hass encouraged technological improvements to a large extent, it has not adopted 
aa lot of measures directly aimed at shifting transport to less environmentally 
damagingg modes. As a start, a better reflection of transport costs in prices 
mightt go some way in shifting transport in such a way and might even help 

3255 Commission Communication 'Air Transport and the Environment', COM(i999)640 and White Paper 

'Europeann transport policy for 2010: time to decide', C0M(2ooi)37O, p. 34-40. 
}266 See for example in relation to air transport: Winter 1996, p. 137: 'A striking characteristic of the corre-

spondingg measures is the weight placed on technological solutions, particularly with respect to noise 

reduction.... the technical possibilities have now most likely been largely exhausted, because any further 

noisee reduction would require additional airplane weight, meaning greater fuel consumption and lower 

transportt efficiency.' 
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reducee transport volumes. Thus, maybe the same level of mobility can be 
achievedd by other than road transport, although it seems unlikely that alterna-
tivee modes could cope with unlimited transport growth. Considering the Coun-
cil'ss reluctance to adopt fiscal measures, it might still be a difficult way ahead. 
Thiss is also illustrated, in the context of the EC energy policy, by the fact that the 
proposall  for an energy taxation framework has still not been adopted (Chapter 
II ,, Section 3.2.4). Action resulting in the internalisation of environmental costs 
seemss nevertheless necessary, especially if the Community wants to fulfi l its 
internationall  commitments to reduce CO2 emissions. 

55 Conclusion 

Bothh integration efforts and failures have occurred in the 
contextt of the CTP. The net result seems to point to littl e actual progress in 
solving,, reducing or minimising transport-related environmental problems. In 
thee future, the introduction of more and better fiscal measures should be consid-
eredd so as to secure that prices reflect transport costs, including environmental 
costs,, more fully. This, together with other measures, might bring about a shift 
towardss less environmentally damaging transport modes and, might even curb 
transportt demand. The Commission has called for change in this sense in its 
mostt recent White Paper on the future CTP but these policy intentions have not 
beenn translated yet into concrete proposals, other than that the Commission 
placess the on-going efforts to revitalise Europe's railways in this context. 
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ii  Introductio n 

AimAim and design of the chapter 
Likee a common policy relating to the transport sector, it has 

provenn difficult to develop and implement a common policy in relation to the 
-- equally sensitive - energy sector. Although some Community legislation 
relatingg to the energy sector has been adopted over the years, it is not sure 
whetherr this really amounts to a common policy yet, hence the phrase 'EC 
Energyy Policy' instead of'Common Energy Policy'. This chapter wil l examine 
thee extent to which environmental concerns have or have not been a component 
off  the energy legislation that has been adopted up til l now, as well as, of the 
proposedd legislation that wil l be adopted (soon). Both the efforts as well as the 
failuress to integrate environmental concerns into the EC energy policy wil l be 
examinedd closely. To be able to do so, it is necessary to give a brief overview of 
secondaryy legislation adopted in the context of this policy area. While describing 
thee content of this legislation, attention wil l be given to possible environmental 
provisions.. This overview wil l be followed by a short description of so-called 
'energy-specific'' environmental legislation. This is environmental legislation 
thatt is specifically targeting the negative environmental effects of the energy 
sector.. In a next stage, the integration efforts and failures wil l be examined 
closerr on the basis of the instruments used in the legislation. Finally, their 
impactt wil ll  be compared so as to reach certain preliminary conclusions. 

ScopeScope of the chapter 
Itt should be observed here that there was not one but that there were three 

relevantt treaties for the energy sector. Besides the general energy policy in the 
contextt of the EC Treaty, a specific regime existed for coal under the ECSC 
(Europeann Coal and Steel Community) Treaty and a specific regime still exists 
forr nuclear energy under the Euratom (European Atomic Energy Commu-
nity)) Treaty. The ECSC Treaty has just expired (in particular, on the 23rd of 
Julyy 2002) because it had been concluded for a period of 50 years. However, 
thee Euratom Treaty is still in force. In what follows, the main focus wil l be on 
energy-relatedd legislation adopted under the EC Treaty. In this respect, it must 
bee recalled that the scope of the integration clause seems to be limited to the EC 
Treaty,, as was discussed above (Chapter II, Section 4.4). Occasionally, however, 
referencee will be made in this chapter to relevant action underr the ECSC and the 
Euratomm Treaties, especially where this action seems to offset environmental 
benefitss accrued under EC measures. 
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22 Characteristics of the energy sector 

2.11 Economic importance 

Obviously,, the energy sector is an essential, and therefore very 
sensitive,, sector. The conditions under which energy products are produced, 
transported,, distributed and consumed determine the economic, social and 
politicall  environment of both industry and individuals.1 The energy sector may 
bee regarded as incorporating three types of activities: 

i)) the production of primary energy, which is defined as: 'Energy embodied 
inn natural resources (e.g. coal, crude oil, sunlight, uranium) that has not 
undergonee any anthropogenic conversion or transformation'; 

2)) the conversion of primary energy to derived energy (e.g. electricity and 
heatt production); 

3)) and the end use or the sector in which fuels are finally consumed.2 

2.22 Effects on the environment1 

Intro Intro 
Energyy may be derived from various sources. The main sources 

aree the 'fossil sources', which can be divided into 'solid fuels' (such as coal, 
lignitee and peat) and 'hydrocarbons' (oil and natural gas). Energy is derived also 
fromm nuclear processes as well as obtained from so-called 'renewables' (such 
ass energy from wind and sunlight). None of these energy sources is entirely 
environmentallyy neutral. To a greater or lesser extent, they may all have negative 
environmentall  effects during their entire life cycle, in other words, from their 
extractionn through their processing to their end use. The effects of the various 
energyy sources on the environment throughout their life cycle wil l be analysed 
brieflyy in the next few paragraphs. 

FossilFossil fuels: coal, oil and gas 
Inn Europe, almost half of the electricity is produced in thermal power plants 

usingg fossil fuels, in particular coal, oil and gas. The use of these fossil fuels for 

11 Commission, White Paper 'An Energy Policy for the European Union', COM(95)682, p. 2. 
22 EEA, Dobris assessment 2001, p. 1. The EEA (Environmental Signals 2001, p. 41) defines the 'energy 

supplyy sector' as the sector which includes coal, oil and gas exploration and extraction, public electricity 

andd heat production, refineries and other industries engaged in transforming primary energy into other 

energyy products. 
33 The data used for this section on the environmental effects of the energy sector is derived from the 

followingg publications: EEA, Environmental Signals 2000, p. 21-24; EEA,, Environmental Signals 2001, 

p.. 40-48; EEA, Dobris Assessment 2001, Chapter 19; OECD1985, p. 9-154; OECD/IEA1998, p. 13-113 

andd European Commission, 2000 - Annual Energy Review (EC, Luxembourg, 2001). 
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powerr generation seriously damages the environment. First of all, generated like 
thiss energy is a major user of natural resources. Besides the fossil fuels them-
selves,, other natural resources, especially water and land, are used. Electricity 
generationn from coal, oil and gas is also responsible for emissions, most notably, 
off  CO2, SO2 and NOx (contributing significantly to climate change, acidifica-
tionn and the tropospheric ozone problem), as well as waste creation and noise 
pollution.. In addition, the production and treatment, as well as the transporta-
tionn and storage of these fuels cause environmental problems. For example, 
thesee activities may lead to more air emissions (e.g. treatment of oil), spills and 
leakss (e.g. transport of oil by tankers)/ and the creation of waste (production 
andd treatment of coal). Of course, further damaging effects follow in their end 
use,, when these fuels are consumed, e.g. by transport or industry. Reportedly, 
aroundd 80% of total world-wide anthropogenic CO2 emissions find their origin 
inn the combustion of fossil fuels, including that for transport and industry. 
Emissionss in Europe are approximately 30 per cent of this total. In 1990, around 
95%% of SO2 emissions and 97% of NOx come from the combustion of fossil 
fuelss in Europe. Electricity generation and industry are responsible for the high-
estt emissions because they use the most energy as well as the highest sulphur-
contentt fuels. 

Itt is important to point out that of the three main fossil fuels, gas is consid-
eredd to be the least environmentally damaging. The amount of CO2 produced 
perr unit of energy from coal is approximately 25% more than the amount from 
oill  and half the amount from natural gas. Hence, natural gas is to be preferred 
overr coal and oil from an environmental point of view. 

RenewableRenewable energy sources 
AA category of energy sources referred to as 'renewable energy sources' is 

consideredd to be more environmentally sensitive than the above-discussed, 
'conventional'' or 'non-renewable', energy sources. The main environmental 
benefitt of introducing renewables such as, hydropower, solar, photovoltaics (PV), 
wind,, geothermal and biomass (energy crops), is that they cause significantly 
lesss emissions of atmospheric pollutants than fossil fuels. Whereas solid fuels, 
oill  and gas are 'carbon-intensive' in terms of their impact on climate change, 
renewabless are 'low- or zero-carbon' energy sources. Consequently, renewables 
offerr a substantial means of reducing CO2, but also SO2 and NOx emissions 
associatedd with, for example, electricity generation. In particular, it has been 
estimatedd that, by 2020, up to 40% of current, energy-related CO2 emissions 
couldd be avoided that way. Besides displacing emissions from other power 

Measuress designed to prevent tanker  oil spills and their  subsequent negative effects on the marine 

environmentt  were discussed in the previous chapter  on the EC's transport policy (Chapter  VI , Section 

3.2.5.6). . 
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generationn technologies, renewables are considered to have local environmental 
benefits,, e.g. improving soil conditions {including the prevention of soil erosion) 
byy way of growing energy crops. In this context, reference should be made also 
too the potential to introduce or continue to use renewables in the non-electrical 
sectors,, such as heat generation and transport, with corresponding environ-
mentall  benefits. As for transport, which depends almost entirely on 'traditional' 
oil,, the so-called bio- or alternative fuels are especially interesting. Biofuels are 
madee out of biomass (plant oils,, e.g. colza, soybean, sunflower; certain crops, 
suchh as sugar beets and cereals; organic waste material).5 Possible biofuels are 
bioethanol,, biodiesel, ETBE (ethyl-tertio-butyl-ether), biogas, biomethanol, 
biodimethyletherr and biooil. The list of biofuels usually also includes new fuels 
suchh as hydrogen. They are very attractive in terms of environmental impact 
becausee they emit a lot less greenhouse gases than conventional fuels.6 

Importantt socio-economic benefits associated with the exploitation of renew-
ablee energy sources are: increased security of energy supply and the creation of 
employmentt opportunities, especially also in rural areas, which could stimulate 
regionall  development.7 

Althoughh renewable energy sources may be considered to be quite environ-
mentallyy sensitive, they are not completely environmentally neutral of course. 
Theyy do have certain negative effects on the environment. While having major 
benefitss in terms of emissions of air pollutants, for example, certain renewable 
energyy sources raise other environmental problems. The negative side-effects of 
windd energy have received quite a lot of attention for example. The complaints 
mainlyy relate to noise pollution, visual intrusion, land use and bird strike.8 Still, 
improvedd technology and careful site selection can significantly reduce the 
negativee impact of wind farms. As for hydro power, a distinction must be made 
betweenn large and small scale hydro power. Significant environmental problems 
aree associated, in particular, with large hydro power. Especially, the impact on 
ecosystemss (loss or change of habitat, change in water quality, change in flow 
characteristics,, disruption of spawning migration, etc.) of the large plants is 
troublesome.99 It is nott surprising therefore that some discussion exists as to 

55 Commission Communication on alternative fuels for road transportation and on a set of measures to 

promotee the use of biofuels, COM(20oi)547, p. 5. 
66 tt has been estimated that, while CO2 emission from fossil diesel is around 3.2 tonnes CO2/ 1000-litre 

(includingg CO2 emissions from production, transport, etc.) used, realistic CO2 saving for biodiesel is 

aroundd 2 to 2.5 tonnes C02/iooo-litre. See 00x4(2001)547, p. 22. 
77 OECD/IEA1998, p. 16. See also Commission White Paper for a Community Strategy and Action Plan 

'Energyy for the future: renewable sources of energy' (COM(97)59g, p. 4), which adds 'promising busi-

nesss opportunities for EU industries' to the list of benefits. 
88 OECD/IEA 1998, p. 61-66. See also Cross, Hancher & Slot 2001, p. 1032. 
99 OECD/IEA 1998, p. 7379. See also EEA, Environmental Signals 2000, p. 23 and EEA, Environmental 

Signalss 2001, p. 47. 
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whetherr large scale hydro can truly be regarded as a renewable energy source. 
Evenn more controversial is the question whether, the category 'biomass', gener-
allyy also regarded as a renewable, includes, in addition to energy crops and agri-
culturall  and forestry wastes, energy derived from landfill gas and waste incin-
eration.. The most controversial, however, is the suggestion to include nuclear 
energyy under the term 'renewable energy sources'. 

NuclearNuclear energy 
Although,, nuclear energy is a desirable energy source in terms of emissions 

off  air pollutants and, although, the probability of accidents in EU plants is very 
low,, it does create a serious and very real waste problem. The long-term storage 
off  radioactive waste is problematic, especially since no proper solution has been 
found.100 Hence, in one respect nuclear power is quite environmentally sensitive. 
Inn another respect, it is not. 

CombinedCombined Heat and Power (CHP) 
Combinedd heat and power uses the 45% to 70% of energy that is lost as heat 

inn conventional thermal power plants. Not only does it avoid the negative effects 
onn the environment of additional heat generation but, apparently, the total 
efficiencyy of CHP systems is higher than that of separately generated heat and 
electricity." " 

EnergyEnergy efficiency and energy conservation 
Thee above indicates clearly that the environmental effects of activities 

relatingg to energy use vary substantially depending on which energy source is 
used.. The impact on the environment also differs, however, depending on the 
efficiencyy of the technologies employed to generate and supply energy (operating 
efficiencyy of power generation installations and efficiency of energy distribution 
networks).. This is efficiency on the supply side. In addition, the negative effects 
off  energy production and consumption can be controlled by encouraging the 
efficientt use of energy on the demand side (energy for transport, households, 
andd industry). In this context, it is useful to employ the terms and respective 
definitionss that the EE A proposed." It defines 'energy efficiency' as 'a measure of 
thee overall efficiency of providing energy services, i.e. the efficiency with which 
energyy is produced from primary resources, transformed into useful forms, 
deliveredd to end users and consumers'. The term 'energy conservation' is usually 
reservedd for 'the energy saving on the demand side'. In what follows, the expres-
sionss 'energy saving' and 'the rational use of energy*  will be used as synonyms 
forr the term 'energy conservation'. 

100 EEA, Dobris assessment 2001, p. 3. 
111 EEA, Environmental Signals 2001, p. 46. 
122 EEA, Dobris assessment 2001, Box 19A. 
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Finally,, it should be observed that negative effects on the environment origi-
natingg from the generation of energy might be controlled also by way of pollu-
tionn control technologies. 

SummarySummary and next step 
Thee energy sector is a major user of natural resources and its environmental 

effectss include: emissions of atmospheric pollutants (mainly or partly responsi-
blee for climate change, acid rain, tropospheric ozone, etc.); generation of waste 
(includingg radioactive waste); soil contamination, water pollution and wastewa-
terr discharges; land use and destruction of habitats. Because the environmental 
effectss of energy activities vary according to the energy source used, an analysis 
wil ll  be made below of the way in which Community policy has encouraged or, 
onn the contrary, discouraged, the use of the less environmentally damaging 
energyy sources over the more environmentally damaging ones. In addition, the 
wayy in which energy efficiency and energy conservation have been promoted 
wil ll  be examined. 

33 The European Community energy policy 

3.11 Development of the EC energy policy 

3.1.11 The need for an EC energy policy 

Becausee of its importance, it was emphasised, during the 
preparationss for the creation of the European Communities, that energy was 
onee of the sectors requiring urgent action.11 Therefore, it may appear strange 
thatt the 1957 Treaty of Rome, establishing the EEC, did not contain any provi-
sionss on a Common Energy Policy. However, this was mainly due to the fact that 
thee establishment of a regime relating to coal, under the ECSC Treaty, and of 
aa regime relating to nuclear energy, under the EURATOM Treaty, was consid-
eredd sufficient. After all, these treaties covered both the most important energy 
sourcee at that time as well as, what was regarded, as the energy source of the 
future.144 However, it all turned out differently. Because coal lost its importance 
andd nuclear energy was not as big a success as expected, the general regime 
sett out in the EC Treaty became very important for any attempts to regulate the 
energyy sector. In what follows, a short description wil l be given of the EC Treaty 
provisionss especially relevant for the energy sector. 

133 Kapteyn &  Verloren van Themaat 1998, p. 1230, under  reference to the Spaak report. 
144 Cross, Hancher  &  Slot 2001, p. 214. 
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3.1.22 The Treaty provisions on the EC energy policy: primary 
energyy law 

NoNo special powers for this area in the EC Treaty but limited 
references references 
Soo contrary to the environmental, agricultural and transport 

policies,, for example, no separate title, and therefore no explicit legal basis, can 
bee found in the EC Treaty in order to develop and implement a Common Energy 
Policy.. Secondary law in relation to the energy sector has been based on many 
differentt provisions, including Article 308 (formerly Article 235) EC, a combina-
tionn of Articles 47, 2; 55 and 95 (formerly Articles 57, 2; 66 and 100a) EC and 
Articlee 99 (formerly Article 103) EC. Since the entry into force of the Maastricht 
Treaty,, Article 3 EC (the provision that lists the Community's activities) does 
includee a reference to 'measures in the spheres of energy' (cf Article 3(t), now 
Articlee 3(u) EC). In the Declaration on Civil Protection, Energy and Tourism, 
annexedd to the Final Act of the Maastricht Treaty, the Intergovernmental Con-
ferencee had even envisaged a discussion on the possible inclusion of a specific 
energyy title. However, no specific title for energy policy was introduced in the 
ECC Treaty by the Treaty of Amsterdam or by the subsequent Treaty of Nice. 
Thiss would require a consensus among Member States as to the desired type of 
regulatoryy regime. Such consensus has not arisen yet because of the sensitivity 
off  the sector.1' Member States do not wish to give the regulation of the exploita-
tionn and utilisation of their energy sources out of hands. Because of a lack of an 
explicitt legal basis and specific energy objectives, the only option available to the 
Communityy was to work towards the creation of a liberalised energy market on 
thee basis of the general provisions of the EC Treaty.16 Over the years, a couple of 
otherr objectives have been added to this initial objective, as wil l appear from the 
overvieww of secondary legislation below. 

Thatt the Member States are reluctant to delegate powers to the Community 
inn relation to such a sensitive sector as the energy sector is also illustrated by a 
Treatyy provision in the environmental title. In derogation from the normal deci-
sion-makingg procedure for the adoption of environmental legislation, Article 175, 
22 EC, requires unanimity for measures 'significantly affecting a Member State's 
choicee between different energy sources and the general structure of its energy 
supply'.. In other words, measures that favour certain energy sources over others 
forr environmental purposes should be adopted by unanimity.17 In this context, 
referencee should also be made to the Declaration on Article qor EC (now Article 

155 See on the debate whether to include a specific title on energy or not: Cross, Hancher & Slot 2001, p. 

219. . 

Kapteynn & Verloren van Themaat 1998. p. 1231. 
177 See also Matlary 1997, p. 67. 
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1744 EC), annexed to the Final Act of the SEA. In this declaration, the Intergov-
ernmentall  Conference observed that the Community's activities in the sphere of 
thee environment may not interfere with national policies regarding the exploita-
tiontion of energy resources. With this declaration, Member States wanted to have 
theirr sovereignty over mineral resources confirmed.18 

AA final reference to the energy sector in the EC Treaty can be found in the 
titlee on the Trans-European Networks (TENs) (Articles 154-156 EC). As was 
observedd already in the Chapter on the Common Transport Policy and the 
Environmentt (Chapter VI, Section 3.1.3), the Treaty of Maastricht introduced a 
titlee on the development of TENs. Besides transport and telecommunications' 
infrastructure,, energy infrastructure was, and still is, a priority area for this 
typee of Community action. The guidelines for trans-European energy networks 
(TEN-E)) wil l be discussed below in the paragraphs on 'Energy infrastructure' 
(Sectionn 3.2.6). 

OriginalOriginal objectives of the energy policy 
Becausee the EC Treaty does not contain a specific title on the Communi-

ty'ss energy policy, there is no clear list available of what the Community has 
too achieve in this area. However, some clues may be found in various policy 
documentss produced by the Commission and the Council over the years.'9 In 
addition,, the Council adopted resolutions concerning the 'energy policy objec-
tives',, usually for a period of 10 years.20 From these (early) policy documents and 
resolutionss it appeared that the objectives of Community action relating to the 
energyy sector were mainly 1) to integrate the sector within the common market 
andd 2) to secure cheap energy supplies. In addition, the need to tackle envi-
ronmentall  problems was mentioned as well sometimes.21 The Council adopted 
aa resolution specifically on energy and the environment as early as 1975. The 
firstfirst Communication on energy and the environment only followed in 1990, 
however.. Below, I wil l examine the extent to which the policy intentions in rela-
tionn to energy and the environment were translated into concrete legal action 
(withh or without reference to the integration clause). 

188 Kapteyn & Verloren van Themaat 1998, p. 1231. See also Handier 1989, p. 486. 

'99 For a discussion of the earliest policy documents see Kapteyn & Verloren van Themaat 1990, p. 756-757, 

whichh mentions a: 1964 Protocol of Agreement between the Member States; 1967 Council Decision on 

thee policy for oil and natural gas; 1968 Commission Communication 'First orientation for a common 

energyy policy' and a 1973 Commission Communication. 
200 The 1974 Council resolution concerning Community energy policy objectives for 1985, OJ 1975 C153/2; 

thee 1980 resolution concerning energy policy objectives for 1990 and convergence of the policies of the 

Memberr States, OJ1980 C149/1 and the 1986 resolution concerning energy policy objectives for 1995 

andd convergence of the policies of the Member States, OJ 1986 C241/1. 
211 The 1974 Council resolution concerning Community energy policy objectives for 1985, OJ 1975 C153/2. 
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RelationshipRelationship with the general rules of the EC Treaty 
Itt has been established that energy productss should be considered goods that 

aree subject to the rules on free movement of goods (Articles 28-31 EC) and that 
thee sector is also subject to the competition rules {Articles 81-82 and Article 
86)) as well as the rules on State aid (Articles 87-88 EC, for the coal sector this 
usedd to be Articless 4(c) and 95 ECSC).22 It is doubted, however, whether these 
ruless are fully applied at all times.13 Because the main focus of this research is 
nott the integration of environmental concerns into primary law (i.e. the extent 
too which this primary law allows for environmental interests to be integrated 
intoo national legislation and decisions) but rather into secondary law, I wil l not 
elaboratee on these Treaty provisions. It is sufficient to note briefly that environ-
mentall  protection does play a certain role in the application of these provisions. 
Forr example, as a result of the ECJ judgements in the Van der Kooy cases,24 and 
thee Cofaz case,25 the following conclusions may be drawn in relation to energy 
tariffs:: differences in the level of energy tariffs are justified, first, to the extent 
thatt they result from reductions in costs; secondly, to the extent that they form 
partt of a general system applicable to the industry as a whole; thirdly, to the 
extentt that there is a commercial reason for them, and, fourthly, to the extent 
thatt they serve an objective recognised by Community law, are necessary for 
thatt purpose, and are reasonably proportionate to that objective. Interestingly, in 
thee Van der Kooy case the objective recognised by Community law was environ-
mentall  protection. In that case, both the Commission and the Court were of the 
opinion,, however, that the reduction in the gas tariffs went beyond what was 
necessaryy to ensure that the greenhouse growers would not switch from gas to 
coal'.266 National tax schemes are evaluated under Article 90 of the EC Treaty. 
Forr the legality of national fiscal measures aimed at promoting environmental 
objectivess in the light of this Treaty provision reference can be made to the Outo-
kumpukumpu Oy Case (about a Finnish excise duty levied on certain energy sources, 
includingg electricity).27 

Itt is also important to observe here that despite the adoption of secondary 
legislationn on internal energy markets, in particular the electricity and the gas 

222 Cross, Hancher & Slot 2001, p. 222. 
2}}  Cross, Hancher & Slot {2001, p. 279) where they conclude, after having reviewed relevant case law, that 

'theree seems to be substantial evidence of the continued non-application of the prohibitions of the Treaty 

too the energy sector, either as a result of non-enforcement or by virtue of the application of the excep-

tionss to such prohibitions'. 
244 Cases 67, 68 and 70/85 Kwekerij Gebroeders Van der Kooy v Commission [1988J ECR 219. 
2'' Case 169/84 Compagnie francaise de 1'azote (Cofaz) v Commission [1986] ECR 391. 
1616 Kapteyn & Verloren van Themaat 1998, p. 1239. See also Cross, Hancher & Slot 2001, p. 255. 
277 Case C-213/96 [1998] ECR I-1777. 
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markets,, primary rules, including the rules on free movement of goods and on 
competition,, as interpreted by the ECJ, have not lost their relevance.28 

3.22 Main features of secondary energy law 

3.2.11 Introduction 

Underr this title, all legislation that is primarily aimed at 
furtheringg energy objectives wil l be described and analysed. This includes: the 
legislationn that is exclusively aimed at achieving the energy objectives, the legis-
lationn that has energy objectives as main and environmental or other non-energy 
objectivess as side-objectives and the legislation that has two main types of 
objectives,, one or more of the energy-related and one or more of the non-energy 
relatedd (including environmental). 

3.2.22 Economic policy measures: oil crisis measures 

Followingg the 1973 oil crisis, all sorts of efforts were made at 
thee Community level to reduce its dependence on external energy sources, or 
inn other words, to secure good and cheap energy supply. Part of these efforts 
consistedd of the establishment of a crisis mechanism by way of a set of direc-
tivess based on Article 103,4 EEC {Economic Policy).29 Some of the action in this 
contextt preceded the oil crisis of 1973. The action mainly concerned the obliga-
tionn for Member States to maintain minimum stocks of certain energy products 
{Councill  Directive 68/414, Council Decision 68/416 and Council Directive 75/ 
339)) but there were also certain mitigating measures {Council Directive 73/238); 
restrictionss on the use of natural gas (Council Directive 75/404) and of petro-
leumm products (Council Directive 75/405); the monitoring of intra-Community 
tradee in crude oil and petroleum products (Council Decision 77/186); a common 
targett for reducing the consumption of petroleum products (Council Decision 
77/706)) and the use of substitute fuel components in petrol (Council Directive 
85/536).3°° Very few of these legislative acts contain an environmental element, 

Seee Cameron 2002, p. 203. 
2929 See also Kapteyn & Verloren van Themaat 1990, p. 758-759 and Kapteyn & Verloren van Themaat 1998, 

p.. 1231. 

'°° Council Directive 68/414 imposing an obligation on Member States of the EEC to maintain mini-

mumm stocks of crude oil and/or petroleum products, OJ1968 L308/14; Council Decision 68/416 on 

thee conclusion and implementation of individual agreements between Governments relating to the 

obligationn of Member States to maintain minimum stocks of crude oil and/or petroleum products, OJ 

19688 L308/19; Council Directive 75/339 obliging the Member States to maintain minimum stocks of 

fossill  fuel at thermal power stations, OJ 1975 L153/35; Council Directive 73/238 on measures to mitigate 
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althoughh some had certain implicit environmental benefits, such as Decision 
77/706,, which set a common target for reducing the consumption of primary 
energyy sources in order to lessen the effects of energy supply difficulties. The 
directivess laying down restrictions on the use of natural gas and petroleum 
productss in power stations do provide for an exception to the restrictions and 
thiss for 'special reasons relating to the protection of the environment' (respec-
tivelyy Article 1,3 fourth indent and Article 1, 2 fifth indent). The environmental 
impactt of these early Community acts wil l be discussed in greater detail below, 
inn the part on environmental integration (Section 4.2.1). 

Itt may already be observed here that, in order to prevent or lessen the impact 
off  energy supply difficulties, and thus improve security of energy supplies, 
thee Community also adopted more structural measures. These are specifi-
callyy aimed at encouraging the rational use of energy over the years. Council 
Directivee 78/170 laying down minimum performance requirements for new 
heatt generators for space heating and/or the production of hot water in non-
industriall  buildings was such a measure. Together with the other harmonising 
legislationn designed to promote the rational use of energy, this measure wil l be 
discussedd further below, in particular, in the section on technical harmonisa-
tionn (Section 3-2.5.3, on legislation setting out energy efficiency standards). 
Thee specific programmes designed to promote the rational use of energy - the 
SAVEE programmes - wil l be analysed in the section on energy-related environ-
mentall  legislation (Section 3.3). In addition, reference should be made to the 
supportt programmes for technological development in the hydrocarbons sector, 
discussedd below in the part on energy research programmes (Section 3.2.7), also 
aimedd at improving security of supply Now, an overview follows of the legisla-
tionn adopted in order to further another one of the main objectives of the EC 
energyy policy, the establishment of the internal energy markets. 

thee effects of difficultie s in the supply of crude oil and petroleum products, OJ1973 L228/1, Council 

Directivee 75/404 on the restriction of the use of natural gas in power  stations, OJ 1975 L178/24; Council 

Directivee 75/405 concerning the restriction of the use of petroleum products in power  stations, OJ 

19755 1.178/26; Council Decision 77/186 on the exporting of crude oil and petroleum products from one 

Memberr  State to another  in the event of supply difficulties, OJ 1977 L61/23; Council Decision 77/706 

onn the setting of a Community target for  a reduction in the consumption of primary sources of energy 

inn the event of difficultie s in the supply of crude oil and petroleum products, OJ 1977 L292/9; Council 

Directivee 85/536 on crude-oil savings through the use of substitute fuel components in petrol, OJ 1985 

L334/20. . 
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3.2.33 Market operation 

3.2.3.11 Market access 

Introduction Introduction 
Thee White Paper, 'An energy policy for the European Union', 

calledd market integration 'the central, determining factor in the Community's 
energyy policy'.31 The underlying force of the market liberalisation process is, 
reportedly,, the need for economic efficiency in the energy sector, which should 
increasee the competitiveness of the European economy as a whole and thus 
eventuallyy growth and living standards.33 For these purposes, the Community 
successivelyy adopted a directive on hydrocarbons licensing, a directive on an 
internall  electricity market and one on an internal gas market. However, before 
turningg to the content of these directives, some words must be dedicated to the 
directivess that started the process towards the establishment of internal energy 
markets,, the so-called transit directives. 

TheThe transit directives 
Respectivelyy in 1990 and in 1991, an electricity transit directive and a gas 

transitt directive were adopted.33 These directives are both aimed at facilitat-
ingg the electricity and gas transfers between grids (respectively high-voltage 
transmissionn grids, exclusive electricity distribution grids, and high-pressure 
transmissionn pipelines), where the transport is situated within the EC and 
involvess the crossing of one intra-Community frontier. To this end, both direc-
tivess set out certain conditions to be fulfilled in relation to the transfers. The 
directivess do not require the Member States to establish mandatory open access 
too grids, however.34 In fact, it has been indicated that the electricity transit direc-
tivee did littl e more than formalise existing arrangements to manage exchanges 
betweenn existing utilities." As for references to the Community's environmental 
objectives,, the preambles of both directives simply recall that, in completing the 
internall  energy market, attention should be given to the objective of security of 

311 COM(95)682,p.3. 
322 Commission Communication 'Single market and Environment', COM (99) 263, p. 14 and Commission 

Communicationn 'Completing the internal energy market', COM (2001) 125, p. 2. As Hancher observes, 

withh the establishment of the internal energy market, the Commission hoped to promote both intra-fuel 

andd inter-fuel competition. This entails, for example, that French electricity should be able to compete 

withh electricity produced in Germany, but also that gas for the generation of electricity should be able to 

competee more freely with other fuels. Hancher 1989 p. 477. 
333 Council Directive 90/5477 on the transit of electricity through transmission grids, OJ1990 L313/30 and 

Councill  Directive 91/296 on the transit of natural gas through grids, OJ 1991 L147/37. 
344 See on this issue: Von Burchard & Eckert 1995, p. 58 and Mac Dougall & Walde 1994, p. 100. 
355 Cross, Hancher & Slot 2001, p. 284. 
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supplyy but also to objectives of environmental protection, in particular, in the 
formm of environmentally compatible energy production methods. 

UpstreamUpstream hydrocarbons (oil and gas) sector 
Thee first attempts to tackle the problematic conditions for access to the 

explorationn and production of hydrocarbons (upstream oil and gas sector) were 
madee in the context of the so-called Utilities Directive of 1990 (Council Direc-
tivee 90/531, in 1993, codified as Council Directive 93/38).36 However, the limited 
provisionss in this legislation could not remove all barriers to entry created by 
nationall  licensing systems.37 Thus, in 1994, Directive 94/22 of the EP and of 
thee Council on the conditions for granting and using authorisations for the 
prospection,, exploration and production of hydrocarbons (or the directive on 
hydrocarbonss licensing) was adopted.38 The Preamble indicates that it is aimed 
att 'the greater integration, free from barriers to trade, of the internal energy 
markett with a view to improving security of supply, reducing costs and improv-
ingg economic competitiveness' (Preamble (2)). Indeed, this framework directive 
layss down certain general principles in order to ensure that the procedures for 
grantingg authorisations (licences) for the prospection, exploration and produc-
tionn of hydrocarbons are open to all interested entities, possessing the necessary 
capabilities,, (Preamble (7) and Article 3) and, that the authorisations are granted 
onn the basis of objective, published criteria (Articles 4 and 5). When granting an 
authorisationn one of the procedures mentioned in Article 3, 2 must be followed. 
Onn the one hand, authorisations relating to geographical areas that have been 
openedd for prospection, exploration and production (so-called 'open areas') can 
onlyy be refused on the basis of the criteria in Article 5. No reference is made to 
environmentall  criteria in this article. On the other hand, detailed obligations 
andd conditions for the use of a specific authorisation must be based on the need to 
ensuree the proper performance of the activities in the relevant area (Article 6,1), 
or,, may be imposed if justified by concerns relating to national security, public 
safetyy and public health, security of transport and, interestingly, also the protec-
tionn of the environment, the protection of'biological resources' and 'the planned 
managementt of hydrocarbon resources (for example the rate at which hydrocar-
bonss are depleted or the optimisation of their recovery)' (Article 6, 2). 

Inn other words, Member States are not allowed to completely refuse licenses 
relatingg to 'open areas' on the basis of environmental concerns. However, 
theyy can subject the exercise of the activities of prospecting, exploring for and 

366 Council Directive 90/531 on the procurement procedures of entities operating in the water, energy, 

transportt  and telecommunications sectors, OJ1990 L297/1 and Council Directive 93/38 coordinating 

thee procurement procedures of entities operating in the water, energy, transport and telecommunica-

tionss sectors, OJ 1993 L199/84. 
377 Cross, Hancher  &  Slot 2001, p. 295-296. 
388 0719941.164/3. 
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producingg of hydrocarbons to 'environmental conditions'. It is important to 
rememberr also that the Member States retain the right to determine the areas 
withinn their territory to be made available for the exercise of the covered activi-
tiess (i.e. retention of sovereign rights of Member States over the hydrocarbons 
resourcess on their territories) (Article 2, i). In other words, the Member States 
keepp the discretion to determine which areas are opened up, and thus, subject 
too the rules of the directive, and which remain closed. The reasons why certain 
areass should remain closed are unlimited and may therefore relate to envi-
ronmentall  concerns. If a Member State wishes to refuse granting licenses in 
relationn to a certain area, it should keep that area closed for exploitation. On the 
basiss of this provision, the Netherlands, for example, decided to exclude from 
licensingg an area in the Waddenzee.39 Its decision was motivated by environmen-
tall  concerns. 

InternalInternal electricity market 
Thee Preamble of Directive 96/92 of the EP and the Council concerning 

commonn rules for the internal market in electricity indicates that this direc-
tivee is aimed at gradually establishing the internal electricity market 'in order 
too increase efficiency in the production, transmission and distribution of this 
product,, while reinforcing security of supply and the competitiveness of the 
Europeann economy and respecting environmental protection' (Preamble (4)).40 

Itt is also stressed that proposals for improving the operation of the internal elec-
tricityy market wil l be necessary in the future, but no specific dates for further 
markett liberalisation are given. The directive sets out common rules for the 
organisationn of the sector, including rules on public service obligations (Article 
3),, the generation or production (the construction of new generating capac-
ityy is opened up to competition) (Articles 4-6), the transmission (Articles 7-9) 
andd distribution (Articles 10-12) of electricity. An independent transmission 
systemm operator and an independent distribution operator must be appointed. 
Furtherr rules concern unbundling and transparency of accounts (Articles 13-15) 
andd access to the system (Articles 16-22). There are two options for organising 
systemm or network access: on the one hand, there is the negotiated third party 
accesss model and the regulated access model of Article 17 and on the other 
hand,, there is the Single Buyer (SB) model of Article 18. Article 19 provides that 
Memberr States must open up their national market, be it gradually.4' 

399 Article 2a Wet opsporing delfstoffen {Stb. 1967, 258), as amended by Wet van 18 maart 1996 {Stb. 1996, 

199)) and Explanatory Memorandum Wet 18 maart 1996, Kamerstukken II1994/95. 24 078, nr. 3, p. 20. 

Seee also Biesbosch case: Rb. Breda, 6 november 2000, (2001) M&.R 64. 
400 OJ1997 L27/20. 
4'' The directive sets minimum targets for market opening that correspond to 30% of domestic consump-

tionn in 2000 and 35% in 2003. Initial data on the implementation of this requirement showed that the 
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Ass for environmental provisions in this piece of legislation, the following 
shouldd be observed. First, it is provided that Member States may impose public 
servicee obligations relating to, inter alia, environmental protection (Article 3, 
2).411 Second, for the construction of new generating capacity, Member States 
cann choose between a licensing or a tendering procedure (Article 4). Pursuant 
too Article 5,1 (b), the criteria, which the Member States must set when they opt 
forr the licensing procedure, may relate to 'protection of the environment'. Third, 
Articlee 8,3 and Article 11,3 provide that Member States may require the trans-
missionn system operator and the distribution system operator, when dispatch-
ingg generating installations, to give priority to generating installations using 
renewablee energy sources or waste or producing combined heat and power. In 
addition,, the distribution system operator is required to maintain a secure, reli-
ablee and efficient electricity distribution system in its area, 'with due regard for 
thethe environment' (Articl e 11,1). 

InternalInternal  gas market 
Directivee 98/30 of the EP and of the Council concerning common rules for 

thee internal market in natural gas is aimed at establishing the internal market 
inn natural gas (Preamble (1), (3) and (5)).4J It wants to do so by laying down 
commonn rules for the organisation of the natural gas sector, including liquefied 
naturall  gas (LNG) (Articles 3-5) and the criteria and procedures applicable to 
thee granting of authorisations for transmission, distribution, supply and storage 
off  natural gas (Articles 6-11). Further provisions relate to the unbundling and 
transparencyy of accounts (which are less far-reaching than the corresponding 
provisionss in the electricity directive) (Articles 12-13) anc*  network access (proce-
duree of negotiated access or regulated access; equally less far-reaching) (Articles 
15-16).. The minimum targets for market opening are set at: 20% of the total 
annuall  gas consumption in 2000, 28% in 2003 and 33% in 2018 (Article 18).44 

Justt like the internal electricity market directive, the internal gas market 
directive,, allows Member States to introduce public service obligations which 
mayy relate to, inter alia, environmental protection (Article 3, 2).45 Other envi-

majorit yy of Member States had gone further  than legally required in 2000. See Commission Communi-

cationn 'Completing the internal energy market' , COM(200i)i25, p. 4. 
422 See also Preamble (13): for  some Member States the imposition of public service obligations may be 

necessaryy to ensure security of supply and consumer and environmental protection, which free competi-

tion,, alone, cannot necessarily guarantee. 
4JJ OJ1998 L204/1. 
444 Initia l data on the implementation of this requirement showed that the majorit y of Member States had 

gonee further  than legally required in 2000. See Commission Communication 'Completing the internal 

energyy market' , COM (2001) 125, p. 4. 
455 See also Preamble (12): for  some Member States the imposition of public service obligations may be 

necessaryy to ensure security of supply and consumer and environmental protection, which free competi-

tion,, alone, cannot necessarily guarantee. 

395 5 



INTEGRATIO NN OF ENVIRONMENTA L PROTECTION INTO OTHER EC POLICIE S 

ronmentall  provisions relate to the following. Each transmission, storage and/or 
LNGG undertaking must operate, maintain and develop secure, reliable and effi-
cientt facilities, 'with due regard to the environment' (Article 7,1). Each distribu-
tionn undertaking has the same obligation: i.e. operate, maintain and develop a 
secure,, reliable and efficient system, with due regard to the environment (Article 
10,1).. Finally, Article 23, 2 requires that Member States must apply certain 
objectivess (fair and open access, achieving a competitive market, avoiding abuse 
off  dominant position), while taking account of such concerns as 'environmental 
protection',, when they provide for access to upstream pipeline networks by eligi-
blee natural gas undertakings and customers. 

FurtherFurther steps towards liberalisation 
Evenn though the above-discussed internal market directives require the 

Memberr States to restructure their energy markets significantly, it concerns 
frameworkk directives, which leave the Member States a lot of discretion as to the 
mannerr in which they do so.46 For certain matters, such as how to bring about 
networkk access, several options are available to the Member States. As a result, 
however,, the state of liberalisation varies significantly in the Member States.47 

Moreover,, sometimes the vague wording of the legislation has led to interpreta-
tionn problems.4*  In order to clarify some issues and remedy shortcomings in 
thee current regime as well as complete the liberalisation process, the Commis-
sionn presented a package of new proposals. It concerns, in particular, a proposal 
forr a directive amending the Directives 96/92 and 98/30, supplemented by a 
proposall  for a regulation on conditions for access to the network for cross-border 
exchangess in electricity.49 In these proposals, fundamental issues, such as 
effectivee unbundling, third-party access, the importance of a regulator and the 
contentt of the public service objectives, are re-examined. Besides the possibility 
forr environmental service obligations, the amendment would introduce an extra 
environmentall  provision in both Directive 96/92 and Directive 98/30. It would, 
inn particular, require Member States to implement 'appropriate' environmental 
measuress (proposed Article 3,3). 

44 See also Cross, Hancher & Slot 2001, p. 220. 
477 See data on market opening in Annex 1 of Commission Communication 'Recent progress with building 

thee internal electricity market, COM(20oo)297 and Commission Communication 'Completing the 

internall  energy market', COM(20oi)i25, p. 4-5. 
44 For the internal electricity market legislation see: Cross, Hancher & Slot 2001, p. 301-308. 
499 Proposal for a directive of the EP and of the Council amending Directives 96/92 and 98/30 concern-

ingg common rules for the internal market in electricity and natural gas, COM(20oi)i25, and Proposal 

forr a regulation of the EP and of the Council on conditions for access to the network for cross-border 

exchangess in electricity, COM (2001) 125. 
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Itt should be added to the above that, at its November 2002 meeting, the 
Transportt Council reached an agreement on a final date for complete liberalisa-
tion.. Business users as well as domestic users should be free to choose energy 
suppliers,, respectively, by 2004 and 2007.50 

Summary Summary 
Besidess strengthening the Community's competitive position, most 

measuress discussed above indicate that the opening of the respective energy 
markett should reinforce security of energy supply. In addition, it is provided 
sometimess that the process should occur while 'respecting the environment'. 
Thiss intention is translated into the incorporation of some environmental 
provisions,, allowing, for example, public service obligations for environmental 
reasons. . 

3.2.3.22 Price transparency regulation 

Councill  Directive 90/377 concerning a Community procedure 
too improve the transparency of gas and electricity prices requires Member States 
too ensure that undertakings, which supply electricity or gas to industrial end-
users,, regularly communicate certain price-related information to the Statistical 
Officee of the EC (SOEC).5' The information relates to 1) the prices and terms 
off  sale, 2) the price systems in use and 3) the breakdown of consumers and 
correspondingg volumes of consumption. With this legislation, the Commission 
hopedd to increase energy price transparency and thus ensure effective competi-
tion.'aa However, some authors have questioned the link between price transpar-
encyy and effective competition. They observe that, on the contrary, uncertainty 
aboutt the future behaviour of one's competitors can be a precondition for 
effectivee competition.» In addition, it is pointed out that price transparency 
cann have a negative effect on the competitive situation of gas and electricity in 
relationn to substitutive/alternative energies that are not subject to any transpar-
encyy provisions. It seems that Directive 90/377 presupposes the existence of 
suchh corresponding transparency regimes since its preamble indicates that the 
informationn given pursuant to it wil ll  also enable comparisons with other energy 
sources,, in particular oil, coal, fossil and renewable energy sources. 

s°° Transport Council Meeting, 25 November  2002, press release nr. 14337/02. 

*''  OJ1990 L185/16. 
511 Apparently, the Commission pointed out that 'when energy prices are not transparent, they are capable 

off  containing elements of State Aid unauthorised by the Commission or  covering up anti-competitive 

practicess by undertakings in breach of Community rules on competition'. See Cross, Hancher  &  Slot 

2001,, p. 281. 
533 Von Burchard &  Eckert 1995, p. 32. 
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InIn fact, a separate price transparencyy regime does exist for the oil sector 
sincee 1976. Council Directive 76/491 concerning information and consulta-
tionn on the prices of crude oil and petroleum products in the Community was 
repealedd and replaced, in 1999, by Council Decision 1999/280, which sets out 
thee current regime.54 Due to this transparency regime, it does not seem that 
competitionn between natural gas and oil, for example, is distorted." However, no 
correspondingg regimes seem to exist for energy sources such as renewables. 

3.2.44 Fiscal harmonisation 

Introduction Introduction 
Fiscall  harmonisation in relation to the energy sector has 

remainedd very limited up til l now. Energy products are heavily taxed in the EU 
butt the tax varies from product to productt and from Member State to Member 
State.566 To date, only the excise duties on mineral oils have been harmonised to 
aa certain extent. Efforts to introduce more harmonisation, currently in the form 
off  a proposal for restructuring the Community framework for the taxation of 
energyy products, have been blocked in the Council. Below, the limited existing 
harmonisationn wil l be discussedd as well as the proposals for further harmonisa-
tion.. The effects of both the current and the proposed tax regime on the realisa-
tionn of the Community's environmental objectives will then be discussed more 
elaboratelyy in the section on integration failures and efforts (see below, Section 
4).. It should be recalled in this context that, for areas where no secondary legis-
lationn applies, national legislation is reviewed against the background of relevant 
primaryy law, in particular Articles 23-24 and Article 90 of the EC Treaty. 

VAT VAT 
Onn the basis of the Sixth directive, all energy products, except natural gas, 

shouldd be subject to a standard minimum rate of 15%.57 Only gas and electricity 
cann qualify for a reduced rate but reduced rates on other products, which existed 
inn 1991, can still be maintained in the form of transitional measures. This has 
resultedd in major differences within the EU, however.58 

544 OJ1976 L140/4. Council Decision 1999/280 regarding a Community procedure for information and 

consultationn on crude oil supply costs and the consumer prices of petroleum products, OJ 1999 L110/8. 

Seee also relevant in this context is Council Regulation 2964/95 introducing registration for crude oil 

importss and deliveries in the Community, OJ 1995 L310/5. 
555 See also Von Burchard & Eckert 1995, p. 37. 
566 Green Paper 'Towards a European strategy for the security of energy supply', COM(20oo)769, p. 50. 
577 Sixth Council Directive 77/388 on the harmonization of the laws of the Member States relating to turno-

verr taxes - Common system of value added tax: uniform basis of assessment, OJ 1977 L145/1. 
588 See also De Wit 1997, p. 108. 
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ExciseExcise duties on mineral oils 
Excisee duties on mineral oils have been harmonised to a limited extent.*9 In 

particular,, Council Directive 92/82 introduces minimum rates of excise duty on 
minerall  oils as a function of the use of each oil (fuel, industrial and commercial 
use,, heating) while Council Directive 92/81 defines the taxable products and 
providess for required or possible exemptions and reductions. Despite the fact 
that,, at first sight, this legislation seems to have a broad scope (cf definition of 
'minerall  oils' in Directive 92/81) certain important categories of hydrocarbons 
doo not fall under the application of the Community excise duty. Pursuant to 
Articlee 2, 3 Directive 92/81, coal, lignite, peat or other similar solid hydrocar-
bonss and natural gas are not covered by the legislation. The directive allows 
Memberr States to apply to the products covered whichever rates they want as 
longg as they are above the minima. In this respect it is interesting to point out 
thatt the directive provides for the application of different rates of duty for diffe-
rentt uses of the products but it does not provide for different rates for different 
gradess or types of the same product. For this purpose, a Member State must 
requestt an exemption under Article 8,4 of the directive. This is only one of the 
possiblee types of exemptions, however. The legislation provides for several types 
ofof exemptions and reductions. 

Somee exemptions are compulsory while others are optional for Member 
States.. First, on the basis of Article 8,1 Directive 92/81 Member States are 
requiredd to exempt completely, for example, mineral oils used as fuels for 
commerciall  air services and commercial navigation in Community waters. This 
exemptionn is, in other words, obligatory. Second, Article 8,2 provides for total 
orr partial optional exemptions or reductions, inter alia, for mineral oils used 
forr the production of electricity and in combined power and heat plants, for 
navigationn on inland waterways, in the field of passenger and goods transport 
byy rail and in the field of pilot projects for the technological development of 
moree environmentally friendly products (in particular in relation to fuels from 
renewablee resources). Third and final, Article 8,4 provides for the possibility that 
thee Council, acting unanimously on a proposal from the Commission, author-
isess Member States to introduce further exemptions or reductions 'for specific 
policyy considerations'. Article 8, 5 provides that the Commission must re-evalu-
atee the exemptions or reductions granted in terms of their compatibility with 
thee Community's objectives of fair competition, good operation of the internal 
markett and environmental protection. In any event, the whole situation with 

Councill  Directive 92/82 on the approximation of the rates of excise duties on mineral oils, OJ1992 

L316/199 and Council Directive 92/81 on the harmonization of the structures of excise duties on mineral 

oils,, OJ 1992 L316/12. See also Council Directive 92/12 on the general arrangements for  products 

subjectt  to excise duty and on the holding, movement and monitoring of such products, OJ 1992 L76/1. 

Forr  comments on this legislation see: De Wit 1997, p. 90. 
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regardd to the exemptions and reductions had to be reviewed by the Council on 
thee basis of a Commission report before 31 December 1996 (Article 8, 6 EC). 

Thee Commission did in fact produce a report in November 1996.60 It gives 
aa good overview of the exemptions and reductions granted to Member States 
onn the basis of Article 8,4 and thus also of the 'specific policy considerations' 
whichh they have tried to achieve this way.61 In its report, the Commission 
neatlyy divides the exemptions and reductions granted into categories accord-
ingg to the concerns they relate to. A first grouping relates to transport issues, in 
particular,, in relation to the air transport sector and the inland water navigation 
sector.. A second category of exemptions/reductions was granted for industrial 
andd commercial purposes and covers, for example, exemptions on fuel used in 
aluminaa production. A third and fourth area relates to environmental concerns 
(e.g.. differentiated rates to encourage the use of cleaner fuels, e.g. low-sulphur 
diesel)) and regional policy aims (e.g. derogations for fuel consumed in particu-
larr regions). There is also a fifth and final category titled 'Other policy', e.g. 
derogationss for fuel used by the armed forces, in vehicles used by disabled 
persons,, in lighthouses or in pumps used for drainage of flooded land and in 
desalinationn plants. As a result of its evaluation of these exemptions and reduc-
tions,, the Commission proposed and the Council later adopted a new decision 
inn which the previous authorisations to apply certain exemptions or reductions 
weree extended while certain others were abolished as of January 199 8.62 In addi-
tion,, the Commission suggested certain interesting changes to the provisions of 

600 Commission Report under Article 8(6) of Council Directive 92/81/EEC on the situation with regard to 

thee exemptions or reductions for specific policy considerations as set out in Article 8(4) of Directive 92/ 

811 and concerning the obligatory exemption of mineral oils used as fuel for the purpose of air navigation 

otherr than private pleasure flying and the exemptions or reductions possible for navigation on inland 

waterwayss other than for private pleasure craft as set out in Articles 8(1) b and 8(2) b of the same Direc-

tive,, COM{96)549-
6'' Council Decisions 92/510 (i.e. the Council's first decision in this matter, granting all member States 

individuall  and specific derogations), 93/697 (relating to Belgium and Luxemburg, Greece, Italy and 

Portugal)),, 95/585 (Belgium, Luxemburg, Finland, Austria and Denmark), 96/273 (Italy, Austria, 

Swedenn and the UK), 96/418 (Ireland), 97/91 (France), 97/92 (Sweden), 97/93 (France, Portugal, 

Greecee and Spain) and 97/136 (Belgium, Denmark, France, Italy, Ireland, Luxemburg, Austria, Portu-

gal,, Finland, Sweden and the UK and Northern Ireland). 
622 Council Decision 97/425 (general decision), repealed and replaced the previous Council Decisions in 

thiss field. It was in its turn repealed and replaced by Council Decision 1999/880 (general decision), 

whichh was repealed and replaced by Council Decision 2001/224 (general decision). The latter also 

replacess Decisions 1999/804 (France), 2000/266 (The Netherlands), 2000/433 (Germany), 2000/434 

(UKK and Northern Ireland), 2000/446 (Italy) and 2000/719 (France). Besides the general Decision 

2001/224,, there are also several decisions authorising specific Member States, inter alia: Italy (Decision 

2001/226),, France (Decision 2001/227), the Netherlands (Decision 2001/229 and Decision 2002/263), 

Denmarkk (Decision 2002/264), etc. See also below: Section 4.3.2. 
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Directivee 92/81, such as the suggestion to make the optional exemption in Arti-
clee 8, 2(b) to the rate for fuel used for navigation on inland waterways compul-
sory.. The various exemptions and reductions granted this way over the years as 
welll  as the various review processes of the Commission and their consequences 
wil ll  be analysed in greater detail below, specifically with regard to their environ-
mentall  relevance, (Section 4.2.2 and Section 4.3.2). 

Biofuels Biofuels 
Despitee the fact that they are not explicitly listed as fuels that are covered by 

thee tax regime for mineral oils, biofuels or alternative fuels (such as bioethanol, 
biomethanol,, etc.) nevertheless fall under the scope of this regime. The reason 
whyy is as follows: Article 2,3 of Directive 92/81 provides that, in addition to 
thee taxable products explicitly enumerated in the first paragraph, any product 
usedd as a motor fuel shall be taxed as such. The rate to be charged is that of the 
equivalentt motor fuel (Article 2, 2 of Directive 92/81). Several proposals aimed 
att changing this situation have been put forward.6*  The latest fits into a complete 
strategyy of the Commission aimed at promoting the use of this kind of fuels. 
Thee Commission envisages using both regulatory and fiscal instruments in this 
context.. The regulatory measure wil l be discussed below (Section 3.3). The fiscal 
instrumentt consists of an amendment of Directive 92/81.64 If adopted, this 
amendmentt would make it possible for Member States to reduce excise duties on 
biofuelss (pure or blended) when used as heating or motor fuels. 

CarbonCarbon dioxide tax turned tax on energy products 
Thee above-described legislation resulted in littl e actual harmonisation. As 

thee Commission itself reported, excise duties on mineral oils vary significantly 
betweenbetween Member States.6*  Two factors lie at the basis of this. First, reference 
mayy be made to the limited scope of the existing harmonising legislation. It is 
limitedd to certain mineral oils. No comparable harmonisation has been intro-
ducedd for competing energy products. Apparently, some Member States have 
establishedd taxation for competing products, such as natural gas and coal, on 
theirr own initiative.66 Second, the minimum rates laid down in Directive 92/82 
havee not kept pace with the rates actually set by the Member States. Especially 
thee effective national rates of duty on motor fuels are a lot higher than the mini-
mumm Community rates.67 These two issues have been addressed in the Commis-

33 COM(92)36, amended proposal: COM(94)i47 and C0M(2O0i)547-
44 Council Directive amending Directive 92/81 with regard to the possibility of applying a reduced rate of 

excisee duty on certain mineral oils containing biofuels and on biofuels, COM(2ooi);47. 
655 Whit e Paper  'An Energy Policy for  the European Union', COM(95)682, p. 18. 
6 66 Whit e Paper, COM(95)682, p. 18. 
677 Commission report, COM(95)28j, p. 31; Whit e Paper, COM(95)682, p. 18 and Green Paper  'Towards a 

Europeann strategy for  the security of energy supply', COM{20oo)769, p. 51. 
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sion'ssion's ïcfgy proposal for a common system for the taxation of energy products.68 

Firstt of all, this proposal extends the current harmonisation system for mineral 
oilss to other competing energy products, including electricity, natural gas, coal 
andd lignite. Except for electricity, only the use of these products as motor fuel 
andd for heating purposes is taxed, not their use as raw materials or in chemi-
call  reductions or for electrolysis. For electricity, the proposal provides for the 
taxationn at the final stage of consumption. Second, the proposal provides for the 
graduall  increase in the minimum rates of excise duty.69 The proposal is contro-
versial,, however, especially because of fears that a Community-wide high tax on 
energyy wil l put the Community industry at a competitive disadvantage vis-a-vis 
thirdd countries.70 

Itt is such concerns that 'killed' the previous Commission proposal in this 
field.field. Indeed, the 1997 proposal on a common system for energy taxation was 
nott the first attempt of the Commission to introduce more fiscal harmonisation. 
Inn 1991, the Commission proposed to introduce a common so-called carbon 
dioxide/energydioxide/energy tax.71 It seemed the proposal had a dual purpose: on the one 
hand,, fiscal harmonisation, on the other hand, contributing to the attainment of 
thee 'C02-stabilisation target' (i.e. stabilising the CO2 emissions in the Commu-
nityy at 1990 levels by the year 2000).72 The tax base consisted of two compo-
nents:: on the one hand, it would be based on CO2 emissions, and, on the other 
hand,, on the energy use (the calorific value of the energy sources). The scope 
off  the (proposed) tax was confined to motor and heating fuels. Raw materials 
weree excluded as were renewable energy sources (i.e. wind power, solar energy, 
biomass,, biofuels and small hydroelectric installations (less than 10 MW)). 
Speciall  treatment (graduated tax reductions and conditional exemptions) was 
envisagedd for energy-intensive firms in order to safeguard their international 
competitiveness.733 The proposal also provided for tax incentives for investments 
inn energy saving and CO2 abatement. The tax was to be additional to the exist-
ingg harmonised excise duties and it was to be levied at the stage of consumption 

688 Proposal for a Council directive restructuring the Community framework for the taxation of energy 

products.. COM(97)30. 
699 In fact, in its 1995 report on the rates of excise duties, the Commission had already proposed increasing 

thee minimum rates for heating fuels while at the same time pointing out that this would require the 

scopee of the duty to be extended to products not yet covered (COM{95)285, p. 30). 
700 Kapteyn & Verloren van Themaat 1998, p. 1234. See also Gonzalez-Calatayud 2002, p. 302-303. 
711 Proposal for a Council directive introducing a tax on carbon dioxide emissions and energy, 

COM(92)226,, (amended proposal, COM(95)i72). 
722 See also Cross, Hancher & Slot 2001, p. 268 and De Wit 1997, p. 44. 
733 At first, the introduction of this Community tax was conditional on other major industrial countries 

introducingg a similar tax. This so-called conditionality clause had disappeared in the amended proposal, 

however. . 
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inn its final form (thus, imported products would have been liable for the tax). 
However,, political agreement on this proposal turned out to be too difficult.74 

Similarly,, in relation to the proposal currently on the table - the proposal on a 
frameworkk for the taxation of energy products - it must be reported that it has 
beenn blocked in the Council since 1997. At the Barcelona Summit, in March 
2002,, the time frame for agreement on adopting this proposal was set in paral-
lell  with the agreement on the {further) opening of the energy markets, i.e. 
agreementt by December 2002 75 Agreement was indeed reached on the latter 
(att the November meeting of the Transport, Telecommunications and Energy 
Council),, but not, it seems, on the former.76 

Summary Summary 
Inn summary, it may be observed that fiscal harmonisation relating to the 

energyy sector has been limited to legislation on excise duties for mineral oils. 
Planss to extend this fiscal regime to other energy products and progressively 
increasee the tax rates have not been realised yet. 

3.2.55 Technical harmonisation 

3.2.5.11 Introduction 

Underr this heading, the legislation setting out fuel quality 
specificationss wil l be discussed. This legislation will be dealt with here and not 
underr the heading 'secondary energy-specific environmental law' (Section 3.3) 
becausee this legislation is not solely or mainly aimed at furthering the EC's 
environmentall  objectives. It is equally designed to ensure that fuels, which 
complyy with the relevant requirements, can move freely in the internal market. 
Ass most of the legislation analysed here indicates, divergent national (techni-
cal)) standards for fuels constitute trade barriers, which influence the establish-
mentt and functioning of the internal market in a negative way. In other words, 
nationall  measures in this area, which are aimed at furthering environmental 
objectives,, make these Community measures necessary in order to ensure the 
goodd functioning of the internal market. They are different from 'environmental 
measures',, such as the large combustion plants directive (Directive 88/609), 
thatt have 'implications for intra-Community trade' but that are not 'directly 
related'' to both trade and environmental objectives.77 The latter are therefore 

Seee for  the political process behind the proposal: Matlary 1997, p. 70. 

Presidencyy Conclusions, Barcelona European Council, 15 and 16 March 2002, Bull. £1/3-2002. 

Transport,, Telecommunications and Energy Council meeting,, 25 November  2002, press release nr. 

14337/02. . 

Hancherr  1989, p. 501. 
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discussedd under the heading 'secondary energy-specific environmental legisla-
tion'.. Unlike this environmental legislation, which only has environmental aims 
ass main objectives (exclusively or with non-environmental objectives as second-
aryy aims), the legislation setting out fuel quality standards can be regarded as 
havingg two main and equally important aims: it contributes to the functioning 
off  the internal market on the one hand, and it helps protect the environment on 
thee other. It may be recalled that the same conclusion was drawnn in relation to 
thee legislation on vehicle emission standards in the previous chapter (on the EC 
Transportt policy). 

Thee same goes for the legislation setting out energy efficiency requirements 
andd energy labelling standards. Especially the early legislation in these fields 
wass mainly aimed at eliminating technical barriers. However, the environ-
mentall  aspect of this kind of legislation quickly became equally important. In 
particular,, since the 90s, the various directives usually refer to the objective, 
inn Article 175,1 EC, to ensure a prudent and rational use of natural resources 
ass well as the Community's commitments in relation to Climate Change. The 
differencee between this legislation and the legislation on fuel quality standards 
iss that this legislation has been designed also, especially initially, to contribute 
too the objective of security of energy supply. In other words, the measures have 
threee main objectives: eliminating trade barriers, environmental protection and 
securityy of energy supply. 

3.2.5.22 Harmonisation of fuel quality standards 

AA series of directives have progressively restricted the sul-
phurr and lead content of certain liquid fuels. The sulphur content of fuels was 
governedd initially by Council Directive 75/716, until Council Directive 93/12 
replacedd it.78 The latter was in its turn amended by Directive 98/70 of the 
EPP and of the Council (which was based on Article 100a EC) and by Council 
Directivee 99/32 (which, surprisingly, was based on Article 130s, 1 EC). Direc-
tivee 98/70 contains the environmental specifications, including the permitted 
sulphurr content, for petrol and diesel fuels, i.e. motor fuels, marketed within the 
EUU territory.79 As of the 1st of January 2000, this directive sets the maximum 
allowedd sulphur content for petrol at 150 mg/kg (parts per million) and for diesel 
att 350 mg/kg. Both of these limits are to be reduced to 50 mg/kg by January 
2005.. Directive 98/70 followed the adoption of the so-called Auto-Oil I pro-

788 Council Directive 75/716 on the approximation of the laws of the Member States relating to sulphur 

contentt of certain liquid fuels, OJ1975 L307/22; Council Directive 93/12 relating to the sulphur content 

off  certain liquid fuels, OJ 1993 L74/81. 
799 Directive 98/70 of the EP and of the Council relating to the quality of petrol and diesel fuels and 

amendingg Council Directive 93/12, OJ 1998 L350/58. 
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gramme;; a programme specifically designed to control atmospheric emissions 
fromm road transport.80 In this context, Directive 98/70 complemented the direc-
tivess setting out vehicle emission standards. A proposed directive is designed to 
confirmm the fuel specifications for 2005, laid down in Directive 98/70.81 But in 
thee context of the proposal, the Commission also analysed the need to reduce 
thee sulphur level in petrol and diesel even more (public consultation, refining 
study,, etc. See explanatory memorandum of proposal). Ultimately, the Com-
missionn decided to propose the mandatory introduction of sulphur-free petrol 
andd diesel (i.e. petrol and diesel with a maximum sulphur content of 10 mg/kg) 
inn every Member State by January 2005. As of January 2011 (proposed by the 
Commission)/Januaryy 2009 (political agreement by the Environment Council), 
thethe use of these kinds of fuels is to become mandatory in the Member States. 
Thiss is, in other words, the end date for full market availability of the fuels in 
question.. In addition to these fuel specifications relating to sulphur content in 
petroll  and diesel, there is Council Directive 99/32 relating to a reduction in the 
sulphurr content of certain liquid fuels and amending Directive 93/12, which sets 
outt the maximum sulphur content of heavy fuel oil and in gas oil.8* 

Initially ,, the lead content of petrol was regulated in Council Directive 78/ 
611.833 It fixed the maximum value for the lead content of petrol between 0,40 
andd 0,15 g/1 (Article 2). Council Directive 85/210 repealed Council Directive 
78/611,, however, as of 31 December 1985.8« It further lowered the maximum 
permittedd lead content in (leaded) petrol. And finally, besides the maximum 
allowedd sulphur contents of diesel and petrol, Directive 98/70 also provided 
forr the gradual elimination of leaded petrol by the year 2000 (while repealing 
Directivee 85/210).8' 

3.2.5.33 Harmonisation of energy efficiency standards (ind. 
labelling) ) 

EnergyEnergy efficiency standards 
Despitee the fact that the requirements discussed here are 

referredd to as 'energy efficiency' standards, they in fact belong to the category 

COM(96)248. . 

COM{200i)24i.. In December  2002, the proposal was awaiting the Council/EP 3th leading. 

Councill  Directive 1999/32 relating too a reduction in the sulphur  content of certain liquid fuels and 

amendingg Directive 93/12, OJ1999 L121/13. 

Councill  Directive 78/611 on the approximation of the laws of the Member States concerning the lead 

contentt  of petrol, OJ 1978 L197/19. 

Councill  Directive 85/210 on the approximation of the laws of the Member States concerning the lead 

contentt  of petrol, OJ 1985 L96/25. 

Directivee 98/70 of the EP and of the Council relating to the quality of petrol and diesel fuels and 

amendingg Council Directive 93/12, OJ 1998 L350/58. 
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off  'energy conservation' measures because they are designed to save energy on 
thee demand side. They lead to a more rational use of energy or, in other words, 
theyy are 'demand management of energy'. Council Directive 78/170, which sets 
(economicallyy justifiable) minimum performance requirements for new heat 
generatorss for space heating and/or the production of hot water in non-industrial 
buildings,, already mentioned above {see Section 3.2.2, on oil crisis measures), 
wass the first (binding) Community act in this field, although quite some (non-
binding)) Council recommendations had preceded it.86 Its Preamble clearly indi-
catess that the standards were adopted so as to promote the rational use of energy, 
which,, in its turn, was aimed at lessening 'the impact of the supply difficulties 
referredd to in Article 103,4 of the Treaty'. At the same time, it obliquely observed 
thatt 'any improvement in the rational use of energy is generally beneficial to 
thee environment'. This directive is still in force. Over the years, more common 
energyy efficiency standards have been set out in Community legislation. Some 
off  them were adopted under the auspices of the so-called SAVE programmes. 
Thesee programmes are designed to promote the rational use of energy by 
(financially)) supporting certain Member State action in this field. They wil l be 
discussedd further below, in the paragraphs on energy-specific environmental 
legislationn (Section 3.3). Efficiency standards have been adopted for hot-water 
boilers;; household electric refrigerators, freezers and combinations thereof; and 
ballastss of fluorescent lighting.87 In addition, agreements have been negotiated 
withh appliance manufacturers containing commitments similar to the ones in 
thee regulatory legislation. In this context, the Commission negotiated an agree-
mentt on the reduction of stand-by losses of televisions and video recorders for 
example.888 In contrast with the 1978 directive, which referred to environmental 
protectionn only indirectly, the majority of the subsequent directives setting out 
mandatoryy energy efficiency standards explicitly mention the objective to ensure 
aa prudent and rational use of natural resources in Article 175,1 EC as well as the 
Community'ss commitments in relation to Climate Change beside the objective 

866 Council Directive 78/170 on the performance of heat generators for space heating and the production 

off  hot water in new or existing non-industrial buildings and on the insulation of heat and domestic hot-

waterr distribution in new non-industrial buildings, OJ1978 L52/32, as amended by Council Directive 

82/885,, °J J9* 2 L37*/I9- F or s o me °f the early Council recommendations: see Cross, Hancher & Slot 

2001,, p. 284. 
877 Council Directive 92/42 on efficiency requirements for new hot-water boilers fired with liquid or gase-

ouss fuels, OJ 1992 L167/17; Directive 96/57 of the EP and of the Council on energy efficiency require-

mentss for household electric refrigerators, freezers and combinations thereof, OJ 1996 L236/36; Direc-

tivee 2000/55 of the EP and of the Council on energy efficiency requirements for ballasts for fluorescent 

lighting,, O/2000 L279/33. 
888 See Communication from the Commission 'Action Plan to improve energy efficiency in the European 

Community',, COM (2000) 247, p. 9. 
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too eliminate technical barriers and promote the progressive establishment of the 
internall  market. 

Thee directive on the energy performance of buildings should be mentioned 
inn this section on energy efficiency standards as well.89 The directive comple-
mentss Council Directive 93/76, adopted under the auspices of the first SAVE 
programme,, which already required the Member States to develop, implement 
andd report on programmes in the field of energy efficiency in the building sector 
{seee proposed recital (7) of the Preamble) {see also below Section 3.3).90 The new 
commonn framework contains various elements. It provides for: 1) a common 
methologyy for calculating the integrated energy performance of buildings, 2) the 
applicationn and regular updating of minimum standards for both new and exist-
ingg buildings, and 3) certification systems for both new and existing buildings. 
Evenn though the Preamble makes reference to the need to secure energy supply 
inn the medium and long term, it seems this directive is predominantly designed 
too contribute to the achievement of environmental objectives, in particular the 
aimm to ensure a prudent and rational use of natural resources (Recital {2)) and 
thee objectives of the Kyoto Protocol (Recital (3)). It might be better placed under 
thee heading 'energy-specific environmental legislation' therefore. The reference 
too the integration clause in Article 6 EC in the first recital of the Preamble does 
nott make sense, however, if one accepts it concerns an environmental measure 
here.. The legal basis of the measure is Article 175 EC. Harmonisation of energy-
relatedd standards within the construction industry may be found in a more 
generall  measure, more in particular, Directive 89/106 on the approximation of 
laws,, regulations, and administrative provisions of the Member States relating to 
constructionn products.91 

Andd finally, it may be noted here that, in 1995, the Commission also 
presentedd a draft directive to introduce rational planning techniques in the 
electricityy and gas distribution sectors.92 This seems to be a measure that is 
moree about energy efficiency in the true sense of the word, i.e. efficiency on the 
supplyy side. Despite the fact that it is based on the environmental basis (Article 
130s,, 1 EC) it is designed also to improve European competitiveness as well as 
securityy of energy supply. 

899 Directive 2002/91 of the EP and of the Council on the energy performance of buildings, O] 2003 Li/65. 
900 Council Directive 93/76 to limi t carbon dioxide emissions by improving energy efficiency, OJ1993 

L237/28. . 
9''  Council Directive 89/106 on the approximation of laws, regulations and administrative provisions of 

thee Member States relating to construction products, O] 1989 L40/12. 
922 COM(95)369, amended proposal COM(97)69. 
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EnergyEnergy efficiency labelling 
Besidess common energy efficiency standards, the Community has adopted 

commonn rules on energy efficiency labelling in order to increase consumers' 
awarenesss of the energy efficiency of products. Such rules exist for a series of 
householdhousehold appliances. Council Directive 92/75 was adopted as the framework 
directive,933 and various implementing directives followed: Commission Direc-
tivee 94/2 (household electric refrigerators, freezers and their combinations); 
Commissionn Directive 95/12 (household washing machines); Commission 
Directivee 95/13 (household electric tumble driers); Commission Directive 96/60 
(householdd combined washer-driers); Commission Directive 97/17 (household 
dishwashers);; Commission Directive 98/11 (household lamps).94 The framework 
directivee (Directive 92/75) requires the compulsory labelling of the household 
electricall  appliances. The labelling regime for household electrical appliances 
currentlyy in place was not the first one, however. Before, Council Directive 79/ 
530,, and subsequent implementing directives, had tried to harmonise national 
ruless on the labelling of the energy consumption of certain types of household 
appliances.955 Based on Article 100 (now Article 94) EC, this directive was said 
too be aimed at preventing non-tariff barriers to intra-Community trade, as well 
ass promoting the rational use of energy which would reduce supply difficulties 
off  oil. As for the environment, the Preamble of Directive 79/530 points to the 
beneficiall  side effects of the measure for the environment: 'any improvement in 
thee rational use of the energy is generally beneficial to the environment (Recital 
(5))'.. In contrast with this brief reference, the 1990s legislation refers explicitly 
too the environmental objectives of Article 175 EC. 

InIn addition to the labelling rules for household electrical appliances, the 
Communityy adopted Regulation 2422/2001 of the EP and of the Council on a 
Communityy energy efficiency labelling programme for office equipment (Energy 
StarStar Programme)?6 The regulation introduces a voluntary Community labelling 
schemee to promote energy efficiency in PCs, monitors, faxes, scanners, copi-
erss and printers. It also means that the Community signed up to the so-called 
'Energyy Star programme'.97 This is a joint undertaking of the US Department of 

933 Council Directive 92/75 on the indication by labelling and standard product information of the 

consumptionn of energy and other resources by household appliances, OJ1992 L297/16. 
944 OJ 1994 L45/1; OJ 1995 L136/1; OJ 1995 L136/28; OJ 1996 L266/1; OJ 1997 L118/1 and OJ 1998 L71/1. 
955 Council Directive 79/530 on the indication by labelling of the energy consumption of household appli-

ances,, OJ 1979 L145/1; Council Directive 79/531 applying to electric ovens Directive 79/530 on the 

indicationn by labelling of the energy consumption of household appliances, OJ 1979 L145/7. 
966 0/20011.332/1. 
977 Council Decision 2001/469 concerning the conclusion on behalf of the EC of the Agreement between 

thee government of the United States of America and the EC on the coordination of energy-efficient 

labellingg programs for office equipment, OJ 2001 L172/1. 
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Energy,, the US Environmental Protection Agency and a number of companies. 
Regulationn 2422/2001 seems to have a dual aim: on the one hand, the preven-
tionn of trade-barriers (including international ones), on the other hand, the 
protectionn of the environment. In relation to the latter, the Preamble of the regu-
lationn does not just refer to the objectives in Article 174 EC but also to the need 
too reduce CO2 emissions in the context of the Kyoto Protocol. As for the question 
off  which of the two aims is predominant, the same reasoning as the one for the 
proposall  on energy efficiency in buildings seems to apply. Legal basis proposed 
byy the Commission was Article 95 EC but it eventually became Article 175,1 EC. 

3.2.66 Energy infrastructure 

Justt like for the development of trans-European networks 
(TENs)) in the other areas, most notably transport and telecommunications, 
Communityy guidelines were adopted also for the development of trans-Euro-
peann energy networks (TEN-E). Decision 1254/96 laying down guidelines for TEN-E 
states,, in Article 3, that the objectives of the development of TEN-E are: 1) to 
alloww the effective operation of the internal market (both in general and of the 
internall  energy market, in particular), 2) to help strengthening economic and 
sociall  cohesion and 3) to reinforce the security of energy supplies.98 Under the 
firstfirst objective, it is added that the rational production, distribution and utiliza-
tionn of energy resources and the development of renewable energy resources 
shouldd be encouraged at the same time. The decision does not contain further 
instructionss on how this should be done exactly, except for the provision in 
Articlee 6. This article contains the criteria for determining whether an energy 
networkk project may be of'common interest'. One of the criteria is whether the 
projectt displays 'potential economic viability'. The evaluation of this economic 
viabilityy must be based on a cost-benefit analysis, which must take account of all 
costss and benefits, including those 'in connection with environmental aspects'. 
Furthermore,, a footnote to the indicative list of projects of common interest in 
thee annex recalls that the decision is without prejudice to the EIA of the projects. 

Inn addition to Decision 1254/96 setting out the TEN-E guidelines, Council 
DecisionDecision 96/391 laying down a series of measures aimed at creating a more 
favourablee context for the development of TEN-E was adopted." It contains 
specificc rules on cooperation between responsible entities in this area and 
Memberr States as well as provisions on Community financial support for 
projects.. It does not contain any explicit environmental provisions. As for the 
financialfinancial support, the decision provides that it should be granted in accordance 

99 Decision 1254/96 of the EP and of the Council laying down a series of guidelines for  trans-European 

energyy networks, OJ1996 L161/147. 
999 OJ 1996 L161/154. 
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wit hh the relevant general regime, as laid down in Council Regulation 22}6/cf$.10° 
Thiss regulation defines the conditions and procedures for granting Community 
financialfinancial support to projects of common interest in the field of TENs {Articl e i). 
Referencee is made to the environment in a number of instances in the regula-
tion,, as was already explained in the Chapter on the Common Transport Policy 
andd the Environment (Section 3.2.6.2, on coordination of infrastructure invest-
ment).. First, Article 6 requires that the decision to grant Community assistance 
takess account of, inter alia, the environmental consequences of the project in 
question.. For these purposes, it is provided that each application for financial 
aidd should include a summary description of the environmental impact of the 
projectt (based on an assessment carried out in accordance with Directive 85/7) 
(Articlee 9). Second, Article 7 contains a more general condition stipulating that 
thee projects financed under the regulation must comply with, amongst other, 
ECC environmental law and policy. Third, in the monitoring requirements it is 
stipulatedd that the evaluation of the projects realised shall include an evaluation 
off  their environmental impact (Article 15, 4). 

3.2.77 Energy R&D and demonstration programmes 

Pre-JOULEPre-JOULE and -THERMIE  programmes 
InIn the 70s and 80s, the Community adopted various measures 

andd programmes that provided for financial support, in particular, to projects 
relatingg to technological development in the hydrocarbons sector,101 as well as 
too research and development projects and demonstration projects relating to 
energy-savingg and so-called 'alternative energy sources' (hydrogen, solar energy, 
geothermall  energy, wind energy, energy from biomass and the liquefaction and 
gasificationn of solid fuels).102 The aim, which the Community hoped to achieve 

Councill  Regulation 2236/95 laying down general rules for the granting of Community financial aid in 

thee field of trans-European networks, OJ1995 L228/1. While the total TEN-budget for the period 1995-

19999 was set at ECU 2 345 million, the budget for the period 2000-2006 is EUR 4 600 million. 

Supportt programmes for technological development in the hydrocarbons sector, in particular, for the 

technologicall  development connected with hydrocarbons prospection, production, storage and transpor-

tation:: Council Regulation 3056/73 on the support of Community projects in the hydrocarbons sector, 

OJOJ 1973 L312/1, repealed by Council Regulation 3639/85 on a programme of support for technological 

developmentt in the hydrocarbons sector, OJ 1985 L350/25. 

Supportt for projects relating to energy-saving and alternative energy sources: 1) R&D projects: Council 

Decisionn 73/176 adopting a programme of research in new technologies for the EEC (use of solar energy 

andd recycling of raw materials), OJ 1973 L189/34; Council Decision 75/510 adopting an energy research 

andd development programme (1975-1979), OJ 1975 L231/1; Council Decision 79/785 adopting an energy 

researchh and development programme (1979-1983), OJ 1979 L231/30; Council Decision 85/198 adopt-

ingg a research and development programme in the field of non-nuclear energy (1985-1988), OJ 1985 
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byy funding this research, was to secure energy supplies so as to contribute to the 
attainmentt of the objectives in Article 2 EC. At the time, these were: 'promoting 
aa harmonious development of economic activities, a continuous and balanced 
expansionn and an accelerated raising of the standard of living'. Whereas environ-
mentt was not mentioned at all in the early legislation concerning these pro-
grammess (the 70s legislation), slowly but steadily, an environmental component 
foundd its way into the relevant decisions and regulations. More in particular, the 
environmentall  element consists of the requirement to include an assessment 
off  the possible environmental impact of the projects in the funding application 
(Articlee 5,1 third indent Council Regulation 1971/83; Article 5,1 third indent 
Councill  Regulation 1972/83; Article 5,1 twelfth indent Council Regulation 
3639/85}.. In other words, carrying out some sort of EIA (environmental impact 
assessment)) is one of the 'procedural' conditions (as opposed to the conditions 
concerningg the subject matter of the projects). Council Regulation 3640/85 
(onn the promotion of demonstration projects and industrial pilot projects in 
thee energy field) went a small step further. In this regulation, Article 3,1 lays 
downn the conditions which the projects 'must satisfy' while Article 3, 2 contains 
twoo 'characteristics' which 'shall be taken into account' when the projects are 
assessed.. One of these characteristics is whether the projects 'offer particularly 
appropriatee solutions with regard to protection of the environment'. In addi-
tion,, the Annexes I, II , III and IV, who contain a list of the fields of application 
eligiblee under the regulation, include specific requirements to take account of 
environmentall  aspects or problems in certain instances.10' 

L83/16;;  and 2) demonstration projects: Council Regulation 1302/78 on the granting of financial support 

forfor  projects to exploit alternative energy sources (1978-1983), OJ1978 L158/3; Council Regulation 

1303/788 on the granting of financial support for  demonstration projects in the field of energy-saving 

(1978-1982),, OJ 1978 L158/6; Council Regulation 1971/83 on the granting of financial support for  pilot 

industria ll  projects and demonstration projects relating to the liquefaction and gasification of solid fuels 

(appliedd unti l December  1983), OJ 1983 L195/1; Council Regulation 1972/83 on the granting of financial 

supportt  for  demonstration projects relating to the exploitation of alternative energy sources and to 

energyy saving and the substitution of hydrocarbons (applied unti l December  1983), OJ 1983 L195/6 and 

Councill  Regulation 3640/85 on the promotion, by financial support, of demonstration projects and 

industria ll  pilot projects in the energy field (applied unti l December  1989), OJ 1985 L350/29. 
IOJJ Annex I refers to 1) biomass and energy from waste; 2) wind energy; 3) geothermal energy; 4) hydro-

electricc power  and 5) solar  energy. Under  2) wind energy it is provided that account wil l be taken of the 

innovativee nature of the projects but also of the technical solutions chosen with a view to e.g. reduce the 

investmentt  costs. In addition, however, 'special attention wil l be paid to environmental and institutional 

aspectss (buildin g authorisation, connection to the grid, etc.). 

Annexx II  on energy savings projects provides for  projects relating to saving energy by upgrading the 

energyy performance of existing buildings for  example. It also relates to energy saving by industry in 
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JOULEJOULE and THERMIE  programmes 
Inn 1989 and in 1990 respectively, the JOULE (1989-1992) and the THERMIE 

(1990-1994)) programme were adopted as the new programmes for granting 
financialfinancial support to R&D (JOULE) and demonstration (THERMIE) projects 
inn the energy field.104 Under the JOULE programme, which was part of the 
Community'ss Second RTD Framework Programme,105 the Community wanted 
too continue the activities already undertaken pursuant to the previous energy 
R&DD programmes (adopted by Council Decisions 73/176,75/510,79/785 and 
85/198).. However, it also wanted to launch new activities. In broad terms, 
thee R&D activities under the programme were to focus on technologies for a 
moree rational and clean use of available energy sources as well as technolo-
giess concerning renewable energy sources. The THERMIE programme, on the 
otherr hand, was designed, not to encourage research and development but to 
helpp demonstrate and promote new, clean and efficient technologies, and this 
inn the fields of rational use of energy, renewable energy sources, solid fuels and 
hydrocarbons.. In doing so, it build on the experience gained from the previ-
ouss measures in this area (taken pursuant to Council Regulation 3639/85 on a 
programmee of support for technological development in the hydrocarbons sector 
andd Council Regulation 3640/85 on the promotion, by financial support, of 
demonstrationn projects and industrial pilot projects in the energy field, as well 
ass their predecessors). Under the THERMIE programme, Community financial 
supportt may be granted to projects relating to innovatory techniques, processes 
orr products passed the research and development stage and to dissemination 
projectss relating to techniques, processes or products which have been applied 
alreadyy but which have not yet penetrated the market. 

Contraryy to the programmes in the 70s and 80s, both the JOULE and the 
THERMIEE programme gave considerable attention to environmental concerns. 

generall  and the energy industry in particular and interestingly, also by transport. It does not contain 

anyy explicit reference to environmental protection. 

Annexx III (substitution of hydrocarbons) refers to projects relating to solid fuels, use of electric power 

andd heat transmission, distribution and storage. In relation to the first, solid fuels, it provides that 'the 

projectss under this heading relate to new or improved technologies for the handling, transportation, 

combustion,, treatment and storage of coal, lignite and peat and their waste products, taking into account 

environmentalenvironmental problems.' 

Annexx IV on liquefaction and gasification of solid fuels does not have an explicit environmental compo-

nent. . 

Councill  Decision 89/236 on a specific research and technological development programme in the field 

off  energy - non-nuclear energies and rational use of energy -1989 to 1992 (Joule), OJ1989 L98/13 and 

Councill  Regulation 2008/90 concerning the promotion of energy technology in Europe -1990 to 1994 

(Thermie),, OJ 1990 L185/1. 

Councill  Decision 87/516 concerning the framework programme for Community activities in the field of 

researchh and technological development (1987 to 1991), OJ 1987 L302/1. 

412 2 



CHAPTERR VI I  THE EC ENERGY POLICY AND THE ENVIRONMEN T 

Thee Preamble of the decision on the JOULE programme clearly indicates how 
environmentall  protection must play a major role in the definition of energy 
researchh programmes and how the implementation of the environmental policy 
involvess the development of clean technologies - especially for particularly 
pollutingg energy sources - inter alia, by suitable research programmes. There-
fore,, it is stated that, even though the primary objective of the Community's 
energyy research programme remains increasing security of energy supply, in 
addition,, research efforts should be made to reduce the environmental damage 
causedd by the production and use of energy. The programme thus requires 
forr 'models for energy and the environment' to be developed, although it does 
nott specify further what these should be. The JOULE programme was supple-
mentedd by a specific R&D programme, which was implemented under the Third 
RTDD Framework Programme, for the period 1990 to 1994.106 Under reference to 
thee Third RTD Framework Programme, this specific programme was designed 
too contribute to the development of new energy options 'that are both economi-
callyy viable and more environmentally safe'. In the annex, which sets out the 
objectivess and content of the programme, special attention is given to models 
andd projects that wil l help alleviate the greenhouse effect, e.g. projects relating 
too clean use of fossil fuels. 

Whereass security of energy supply seems to be the main objective and envi-
ronmentall  objectives are secondary to that aim in the JOULE programme, the 
THERMIEE programme appears to incorporate environmental protection explic-
itlyy as one of its primary objectives. This appears mainly from the Preamble of 
thee regulation, which does not just refer to the objective of prudent and rational 
utilizationn of natural resources in what was at the time Article i3or EC, but 
alsoo to the integration clause, be it in its initial form (i.e. environmental protec-
tionn requirements are to be a component of the Community's other policies). 
Thiss makes this regulation one of the few pieces of EC legislation that explicitly 
referss to the integration clause. The environmental component of the legisla-
tionn is worked out as follows. First, one of the conditions which any project must 
fulfi ll  is that it must offer solutions which are compatible with 'environmental 
protectionn requirements'. Second, the annexes, which list the sectors of applica-
tionn covered by each of the fields falling under the scope of the regulation (i.e. 
rationall  use of energy, renewable energy sources, solid fuels and hydrocarbons), 
specifyy the requirement of environmental benefits further for certain of these 
fields.fields. For example, the title on solid fuels in Annex III incorporates 'new or 
improvedd clean combustion methods' as one of the application sectors. 

Councill  Decision 90/221 concerning the framework programme of Community activities in the field of 

researchh and technological development (1990 to 1994), OJ1990 L117/28 and Council Decision 91/484 

adoptingg a specific research and technological development programme in the field of non-nuclear 

energyy (1990 to 1994), OJ 1991 L257/37. 
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JOJO ULE-THERMIE  programme 
Inn 1994, the demonstration part of THERMIE was merged with JOULE and 

togetherr they formed a new non-nuclear energy programme: the JOULE-THER-
MIEE programme.107 This was one of the specific programmes under the Fourth 
Researchh and Technological Development (RTD) Framework Programme 
(I994-I998).1088 The Preamble of the Council decision, under which the JOULE-
THERMIEE programme was adopted, mentions many objectives besides security 
off  energy supply, in particular, to stimulate growth, strengthen competitiveness, 
developp employment but also to strengthen the economic and social cohesion 
off  the Community and, environmental protection. It concentrates on the same 
fieldsfields as the previous programmes: rational use of energy, introduction of 
renewablee energy sources and improved production and conversion and cleaner 
utilizationn of fossil fuels. In each of these fields, special attention is given to 
relevantt environmental costs and benefits. 

ENERGIEENERGIE programme 
Thee subprogramme relating to the energy sector implemented under the 

Fifthh RTD Framework Programme (1999-2002) is called ENERGIES It is 
partt of the fourth thematic programme, 'Energy, Environment and Sustainable 
Development',, where 'Environment and Sustainable Development' is one sub-
themee and 'Energy' is the other. The latter is organised around two so-called 
Keyy Actions: 1) cleaner energy systems, including renewable energies, and 2) 
economicc and efficient energy for a competitive Europe. From an environmen-
tall  point of view, it is of course significant, or at least interesting, that the RTD 
activitiess relating to the environment and sustainable development on the one 
hand,, and energy, on the other, are incorporated in one and the same specific 
RTDD programme. The energy part of the programme is designed to 'develop 
sustainablee energy systems and services for Europe and contribute to a more 
sustainablee development world-wide, leading to increased security and diver-
sityy of supply, the provision of high-quality, low cost energy services, improved 
industriall  competitiveness and reduced environmental impact'. All of this 
appearss to indicate that the environmental component is strong in the RTD 

Councill  Decision 94/806 adopting a specific programme for research and technological development, 

includingg demonstration, in the field of non-nuclear energy (1994-1998), OJ1994 L334/87. 

Decisionn 1110/94 of the EP and of the Council concerning the Fourth Framework Programme of the EC 

activitiess in the field of research and technological development and demonstration (1994 to 1998), OJ 

19944 L334/87. 

Decisionn 182/1999 of the EP and of the Council concerning the fifth framework programme of the EC 

forr research, technological development and demonstration activities (1998-2002), OJ 1999 L26/1 and 

Councill  Decision 1999/170 adopting a specific programme for research, technological development and 

demonstrationn on energy, environment and sustainable development (1998-2002), OJ 1999 L64/58. 
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activitiess of the Community. Special attention seems to go to RTD on tech-
niques,, practices or products resulting in the reduction of CO2 emissions. 

CARNOTCARNOT programme and related programme 
Unlikee the above-mentioned programmes, CARNOT focuses on the two 

lastt stages of the technology maturity, namely commercialisation and market 
success."00 It is aimed at contributing to the improvement of security of energy 
supply,, competitiveness, employment, but also the protection of the environ-
mentt (Preamble) by promoting the use and development of clean solid fuel 
technologiess (Article 1, 2). As for the last aim, in particular, it is designed to 
contributee to the reduction of polluting emissions arising from the use of fossil 
fuelss in the Community. Under the programme, two instruments are used. So 
ass to foster cooperation between the various actors in this field, it finances a) 
thee exchange of information and b) the promotion of training and studies on 
cleann solid fuel technologies. The total amount available for implementing the 
programmee is 3 million Euro (Article 2). The Carnot programme supplements 
thee (nuclear and non-nuclear) multiannual framework programme for actions 
inn the energy sector (1998-2002).,n In the context of the latter a total budget of 
1700 million Euro is available in order to support a) shared analyses and market 
monitoring;; b) international energy cooperation; c) the promotion of renewable 
energyy sources; d) rational and efficient use of energy resources; e) the use of 
environmentallyy compatible solid fuels technologies and f) safe transport of 
radioactivee materials and industrial cooperation promoting nuclear safety in 
'TACISS countries'. Article 1,2 of the decision setting out this programme clearly 
statess that it shall primarily contribute to the balanced pursuit of the priority 
objectivess of energy policy, in particular: security of supply, competitiveness and 
environmentall  protection. 

Summary Summary 
Overr the years, more emphasis has been put in the Community's research 

programmess on the environmental benefits of certain technology. This technol-
ogyy had already been promoted in the past, however, solely for security of supply 
reasons.. The environmental component is strong now with particular attention 
forr technological solutions to the problem of air emissions, especially CO2 emis-
sions. . 

Councill  Decision 99/24 adopting a multiannual programme of technological actions promoting the 

cleann and efficient use of solid fuels, OJ1999 L7/28. See also website DG Energy and Transport. 

Councill  Decision 99/21 adopting a multiannual framework programme for  actions in the energy sector 

(1998-20022 and connected measures), OJ 1999 L7/16. 
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3.33 Main features of secondary 'energy-specific' environmen-
tall  legislation 

Intro Intro 
Underr this heading, legislation will be discussed that is exclu-

sivelyy or mainly aimed at promoting environmental objectives by way of tack-
lingg energy-induced environmental effects. Especially the climate change issue 
seemss to be a recurrent theme in this type of legislation. 

PromotionPromotion of rational energy use specifically for environmental purposes 
Thee so-called SAVE ('Specific Actions for Vigorous Energy Efficiency') 

programmess are multiannual EC programmes specifically aimed at promot-
ingg the rational use of energy for environmental purposes. The environmental 
objectivess pursued are: to ensure rational use of natural resources and, more 
recentlyy also, to stabilise energy-related CO2 emissions."2 In the context of 
thesee programmes, the Community supports national measures such as pilot 
actions,, studies, information activities and the setting up of local and regional 
energyy management agencies. Because this non-technological action comple-
mentss some of the technological action under the research programmes, SAVE 
II II  has been integrated now into the specific RTD programme on energy under 
thee Fifth RTD Framework Programme. The Community financial resources 
availablee have increased progressively from 35 million ECU for SAVE I, over 45 
millionn ECU for SAVE II, to 66 million ECU for SAVE III . Over the years, the 
focuss of the programmes has clearly shifted towards primarily contributing to 
thee attainment of environmental objectives. In the first SAVE programme the 
needd to secure energy supply and the need to protect the environment seemed 
equallyy important. However, the subsequent SAVE programmes regarded action 
thatt promoted the rational use of energy mainly as an essential tool for reducing 
thee negative environmental effects of energy, in particular, as already indicated, 
limitingg CO2 emissions and ensuring a prudent and rational use of natural 
resources.. That the SAVE programmes were tools to be used to achieve these 
environmentall  objectives was already apparent in 1993 when, under the auspices 
off  the first programme, Council Directive 93/76 to limit carbon dioxide emis-
sionss by improving energy efficiency was adopted."3 It requires Member States 

1122 Council Decision 91/565 concerning the promotion of energy efficiency in the Community (SAVE 

programme),, OJ1991 L307/34; Council Decision 96/737 concerning a multiannual programme for the 

promotionn of energy efficiency in the Community (SAVE II), OJ 1996 L335/50; Decision 647/2000 of 

thee EP and of the Council adopting a multiannual programme for the promotion of energy efficiency 

(SAVE)) (1998-2002), OJ 2000 L79/6. See for what could be called the 'pre-SAVE programme': Council 

Decisionn 89/364 on a Community action programme for improving the efficiency of electricity use, OJ 

19899 L157/32. 

"33 CV1993L237/28. 
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too draw up, implement and regularly evaluate programmes relating to energy 
certificationn of buildings; billing of heating, air-conditioning and hot water costs 
onn the basis of actual consumption; third-party financing for energy-efficiency 
investmentss in the public sector; thermal insulation of new buildings; regular 
inspectionn of certain boilers and energy audits of undertakings with high energy 
consumption.. Member States are allowed to use a whole range of instruments 
too implement their programmes, including laws, regulations, economic and 
administrativee instruments, information, education and voluntary agreements. 

PromotionPromotion ofrenewables specifically for environmental reasons 
Justt like the SAVE programmes, the ALTEN ER programmes are multian-

nuall  EC programmes stimulating and supporting certain Member State action. 
Thee ALTENER programmes do not concern the promotion of rational energy 
use,, however, but are designed to encourage the introduction or continued use 
off  renewable energy sources."4 The Member State action that can be supported 
financiallyfinancially by the Community concerns pilot actions, information dissemina-
tionn and coordination, targeted actions, etc., aimed at stimulating take up of and 
investmentt in renewable energy technologies, facilitating market penetration, 
improvingg their competitiveness and so on. Thus, while the energy-related RTD 
programmess are aimed at overcoming the technical barriers which restrict the 
usee of energy conservation/efficiency and renewable energy technologies, the 
SAVEE and the ALTENER programmes are designed to help alleviate the non-
technicall  barriers in the same fields. 

CommonCommon targets for energy derived from renewable energy sources 
Especiallyy since the 90s, renewables have been promoted, in particu-

lar,, as discussed above, under various technological and non-technological 
programmess (JOULE, THERMIE, JOULE-THERMIE, ENERGIE, ALTENER). 
However,, even the Commission realised that, in order to ensure a significant 
increasee in electricity produced from renewables and integrate such electric-
ityy into the internal electricity market (i.e. facilitate access of such electricity 
too that market) a clear regulatory framework was needed."5 There exist certain 

1,44 Council Decision 93/500 concerning the promotion of renewable energy sources in the Community 

(Altenerr  programme), OJ1993 L235/41; Council Decision 98/352 concerning a multiannual programme 

forr  the promotion of renewable energy sources in the Community (Alterner  II) , OJ 1998 L159/53; Deci-

sionn 646/2000 of the EP and of the Council adopting a multiannual programme for  the promotion of 

renewablee energy sources in the Community (Altener) {1998-2002), OJ 2000 L79/1. 
1155 Commission Green paper  'Towards a European strategy for  the security of energy supply', 

COM(2ooo)7Ö9,, p. 41-45. The Commission observes: 'To date, renewable sources have been promoted 

inn a number  of programmes of varying importance at national and Community level. As indispensable 

ass it is, this approach is not enough...'  {p. 43). 
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(non-technical)) barriers that hinder penetration of renewable energy in the 
energyy markets.. In this context, it is crucial to acknowledge that some renewa-
bless require significant initial investment."6 Unfortunately, it turned out to be 
impossiblee to reach agreement on the development of a common renewables 
supportt scheme. All parties involved realised that a direct price support scheme 
wass needed to allow renewable energy to take off, but there were various opin-
ionss as to what would be the best system to introduce on the Community level."7 

Consequently,, the directive ultimately adopted does not harmonise national 
supportt systems."8 Instead of replacing them, the directive recognises the exist-
ingg national schemes (Article 4 - see immediately below). Furthermore, the 
directivee sets out indicative targets for the share of energy derived from renew-
ablee energy sources, both national targets for the Member States and an overall 
targett for the EU. In 2010, 22.1% of the consumed electricity will have to be 
producedproduced from renewable energy sources. Other interesting provisions concern 
thee introduction of a system of certification for electricity from renewables (Arti-
clee 5) and the adoption of measures in relation to grid system access. In relation 
too the latter, it is provided that Member States must guarantee access and are 
allowed,, but not required, to provide for priority access (Article 7). It appears 
fromm the Preamble that this directive is considered to be an important tool for 
thee Community and its Member States to meet the Kyoto commitments and, 
thus,, tackle the climate change challenge."9 

Thee true value of the directive lies in the fact that it contains a definition of 
'renewablee energy sources'. According to Article 2 (a), the term covers: 'renew-
ablee non-fossil energy sources (wind, solar, geothermal, wave, tidal, hydropower, 
biomass,, landfill gas, sewage treatment plant gas and biogases'. On the one 
hand,, it is clear that nuclear energy may not be regarded as a renewable energy 
source.. On the other hand, however, the definition does include the controver-

1166 Green Paper 'Towards a European strategy for the security of energy supply', COM(20oo)7Ö9, p. 44 and 

Commissionn Communication 'Energy for the future: renewable sources of energy - White Paper for a 

Communityy Strategy and Action Plan', COM(97)599, p. 6-7. 
1177 Gonzalez-Calatayud 2002, p. 300. 
1188 Directive 2001/77 on t ne promotion of electricity produced from renewable energy sources in the inter-

nall  electricity market, OJ 2001 L283/33. 
1199 First, it is aimed at contributing to environmental protection because it should make it possible to meet 

thee Kyoto targets more quickly. Second, the promotion of renewable energy sources can also create local 

employment.. Third, it has a positive impact on social cohesion. Fourth, it contributes to security of 

energyy supply. It is difficult to determine whether one type is the main objective and the others are just 

side-objectivess or whether they are all main objectives. The wording of the Preamble is confusing. All of 

thesee objectives are mentioned in the first recital of the Preamble but the wording seems to suggest that 

thee environmental aims are the most important ones. That is why it is discussed here and not under the 

headingg 'secondary energy legislation'. 
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siall  category of biodegradable waste since the term 'biomass' is defined as 'the 
biodegradablee fraction of products, waste and residues from agriculture (includ-
ingg vegetal and animal substances), forestry and related industries, as well as 
thee biodegradable fraction of industrial and municipal waste' (Article 2 (b)). 
Regardingg the incineration of municipal wastee as a renewable energy source was 
thee Council's idea. In a reaction, the Commission expressed its disappointment 
overr this addition to the definition. It warned against providing an incentive to 
wastee incineration, something which would counteract the re-use and recycling 
objectivess of the Community's waste management hierarchy.110 

Becausee the Commission decided not to introduce a harmonised support 
schemee in favour of electricity from renewables in Directive 2001/77, the 
Memberr States remain free to choose and implement their own support 
arrangementss or schemes, provided of course they observe the Treaty rules, 
especiallyy the State aid rules. An overview of the existing national action in 
thiss field shows that this action differs widely. Two main categories of support 
schemess have been identified: 1) the fixed price schemes, which entail an 
obligationn to purchase at a guaranteed price (in Germany and Spain) and 2) the 
quota-basedd systems, based on setting the price through competition between 
greenn electricity generators for available support (in the UK, Ireland and the 
Netherlands)) (two different mechanisms: green certificates and tendering).1*1 

Otherr support measures include tax exemptions from energy and CO2 taxes, 
supportt for capital investment, a renewable, green or non-fossil fuel levy fixed 
byy the Member States and imposed on all consumers of electricity. The directive 
providess that, until a Community-wide scheme is adopted and implemented, 
thee Commission wil l monitor the application of these national support arrange-
ments.. Without prejudice to Articles 87 and 88 EC, the Commission will evalu-
atee the application of the mechanisms 'on the basis that these contribute to the 
objectivess set out in Articles 6 and 174 of the Treaty' (Article 4). This is where 
referencee should be made to the new guidelines on State aid for environmental 
protection."**  During the negotiations that led to the adoption of Directive 2001/ 
77,, the Member States and the EP clearly indicated that the Commission should 
ensuree that the new State aid guidelines, which had not been formally adopted 
byy the Commission at the time, were coherent with the Community policy to 
promotee electricity from renewable energy sources, as laid down in the proposed 
directive."33 The revised State aid rules do give Member States several options for 
supportingg green electricity. 

1200 Commission paper  on Council's common position, 7/05/2001. 
121121 Gonzalez-Calatayud 2002, p. 299-302; Krieglstein 2001, p. 51. 
1222 Community guidelines on State aid for  environmental protection, O] 2001 C37/3. 
, 2''  See SEC(20oi)5o6. 
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Inn addition, Directive 2001/77 provides that the Commission must evaluate 
thee experience gained from the application of the national schemes, at the latest 
inn October 2005, and, if necessary, present a proposal for a more harmonised 
aidd system. In particular, it must examine the extent to which the national 
schemess 'contribute to the objectives set out in Articles 6 and 174 of the Treaty' 
(Articlee 4,1). 

CommonCommon targets for biofuels (alternative fuels) 
Inn November 2001, the Commission adopted a Communication and two 

proposalsproposals for directives to encourage the use of biofuels or alternative fuels. 
Whilee one proposal promotes such fuels using a regulatory instrument, the 
otherr does so employing a fiscal instrument. As to the latter, it consists of a 
proposedd amendment of the legislation on excise duties for mineral oils. A 
provisionn will be incorporated in this legislation so as to allow Member States 
too apply a reduced rate to biofuels used as heating or motor fuels, as was already 
explainedd above in the paragraphs on fiscal harmonisation. The regulatory 
instrument,, on the other hand, consists of common targets for the use of biofu-
elss for transport purposes alone.'24 It sets a minimum percentage of biofuels to 
replacee diesel or gasoline for transport purposes in each Member State (Article 1 
andd annex). 

InformationInformation on car fuel economy 
Onee of the three main pillars of the Community's strategy to reduce CO2 

emissionss from passenger cars and improve fuel economy was the introduction 
off  a fuel-economy labelling scheme for cars."5 The scheme aims to ensure that 
informationn relating to the fuel economy and CO2 emissions of new passenger 
carss offered for sale or lease in the Community is available to consumers. This 
shouldd allow consumers to make an informed choice (Article 1). Of course, 
thee Preamble of the regulation in question refers to the commitments of the 
Communityy under the Kyoto Protocol. 

AirAir  pollution standards 
Off  course, I must also mention certain of the legislation laying down air 

emissionn standards. It concerns, in particular, Directive 88/609 o n m e nrni-
tationn of emissions of certain pollutants into the air from large combustion 

1144 Proposal for a directive of the EP and the Council on the promotion of the use of biofuels for transport, 

COM(20Oi)547-- In December 2002, the proposal was awaiting the EP 2nd reading. 
1255 COM(95)68g. Directive 1999/94 of the EP and of the Council relating to the availability of consumer 

informationn on fuel economy and CO2 emissions in respect of the marketing of new passenger cars, OJ 

20000 L12/16. 
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plants."66 As of November 2002, a new directive replaced this directive: Directive 
2001/80."? ? 

EmissionEmission trading scheme 
Thee Commission's proposal for a scheme on greenhouse gas emission allow-

ancee trading within the Community should also be mentioned in this context."8 

Despitee its trade aspect, the scheme is predominantly 'an instrument for 
environmentall  protection', as the explanatory memorandum indicates. Unsur-
prisinglyy therefore, the proposal is based on Article 175,1 EC. That is why it is 
mentionedd under the heading 'energy-specific' environmental legislation. 

RemovalRemoval and disposal of disused offshore oil and gas installations 
Andd finally, it may be mentioned that, in 1998, the Commission called for 

Communityy action to provide appropriate protection for the marine environ-
mentt when decommissioning some 600 offshore installations in Community 
waters."9 9 

44 Integration of environmental protection requirements 
int oo the EC energy policy 

4.11 Introduction 

Thee purpose of this section is the same as the corresponding 
sectionss in the previous two chapters, in particular, to evaluate the environ-
mentall  effects of the above-discussed secondary legislation. In other words, 
itt wil l be examined whether, and if so, how Community action relating to the 
energyy sector has stimulated the most environmentally damaging practices and 
behaviourr (integration failures) and/or whether, and if so, how, Community 
actionn relating to this sector has stimulated environmentally friendly and/or the 
leastt environmentally damaging practices and behaviour (integration efforts). At 
thee same time, this section analyses the instruments used for these purposes. A 
comparisonn of both failures and efforts to promote environmental objectives in 
thee context of the energy policy should ultimately give an idea of what the overall 
environmentall  impact of that policy area is. 

1266 OJ1988 L336/1 
1277 Directive 2001/80 of the EP and of the Council on the limitatio n fo emissions of certain pollutants into 

thee air  from large combustion plants. OJ 2001 L309/1. 
111 Proposal for  a directive of the EP and of the Council establishing a scheme for  greenhouse gas emission 

allowancee trading within the Community and amending Council Directive 96/61, C0M(200i)58i. 

" 9COM(i998)57i,p.4. . 

421 1 



INTEGRATIO NN OF ENVIRONMENTA L PROTECTION INTO OTHER EC POLICIE S 

4.22 Are the most environmentally damaging practices 
encouraged? ? 

4.2.11 By way of direct regulation? 

EffectsEffects of early oil crisis measures 
Althoughh some of the oil crisis measures had certain environ-

mentall  benefits (e.g. Decision 77/706 on a target for reducing the consumption 
off  primary energy sources), others were clearly problematic from an environ-
mentall  point of view. Doubts existed especially in relation to Council Directive 
75/404,, which restricted the use of natural gas in power plants. As mentioned 
above,, compared to other conventional fuels, most notably coal and oil, natural 
gass is less polluting, especially in relation to air emissions. To discourage the 
usee of this fuel in electricity generation may be regarded an undesirable strategy 
fromm the environmental perspective. The fact that Directive 75/404 allowed for 
ann exception to the said restrictions for environmental reasons did not really 
changee much because the exception was probably to be interpreted in a limited 
way.. It took quite a long time, however, before the directive was repealed. Cer-
tainn Member States opposed abolition of the act so as to protect other energy sec-
tors,, in particular, the nuclear and the coal sectors.130 The Preamble of the 1991 
directive,, which revokes Directive 75/404, indicates that it does so partly for 
environmentall  and partly for political/economic reasons.1»1 The first relate to the 
factt that natural gas has specific advantages in terms of limiting air emissions. 
Thee latter consist of, on the one hand, certain operational advantages in terms of 
costss and efficiency of using natural gas and, on the other hand, the fact that the 
supplyy problemss in relation to natural gas had ceased to exist. Although it has 
beenn noted that the directive contributed towards thee decline in the use of natu-
rall  gas in power stations after 1975, it is argued at the same time that its purely 
quantitativee impact was probably fairly small.1'2 Directive 75/404 was one of the 
feww instances where a measure designed to further the security of energy supply 
objectivee was contrary to the attainment of the environmental objectives. 

EffectsEffects ofliberalisation process 
Thee question that wil l be dealt with here is whether the Community's efforts 

too liberalise energy markets may or wil l have negative effects for the environ-
ment.. In this context, it is important to observe that the main objective of the 
liberalisationn project is to increase competition. Full or increased competition is 

1300 Hancher 1989, p. 488. Hancher reports that the UK wanted to secure the future off its uneconomic 

nuclearr sector, while West Germany wanted to safeguard its domestic coal industry. 
1311 Council Directive 91/148 revoking Directive 75/404 on the restriction of the use of natural gas in power 

stations,, OJ1991 L75/52. 
1322 Von Burchard & Eckert 1995, p. 49. 
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expectedd to cause a drop in the energy prices.1» However, a decrease in energy 
pricess is very likely to have negative environmental effects. The negative environ-
mentalmental impact is or could be twofold.'34 First, lower energy prices may reduce the 
incentivee to conservee energy. In other words, energy consumption may increase, 
whichh eventually leads to an increase in polluting emissions. At the same time, 
andd this is the second negative effect, full competition and lower prices for elec-
tricityy and gas may have a negative effect on the development of environmentally 
friendlyy energy sources and technologies such as renewables and CHP, which 
alreadyy require substantial investment as it is. As a result, the increase in energy 
consumptionn is likely to be based on fossil fuels, which are far more polluting, 
especiallyy in terms of air emissions. The second negative effect reinforces the 
first,first, the trend towards increasing emissions resulting from higher consump-
tion. . 

Indeed,, in its 2000 progress report, the Commission reported that the grad-
uall  introduction of competition in the electricity sector has caused electricity to 
dropp in almost all Member States and for all kinds of consumers.'35 At the same 
time,, the EEA confirmed that energy use in the EU grew relatively slowly in the 
earlyy 1990s but that it is increasing more rapidly now.1*6 Specifically in relation 
too the consequences for the development of CHP, the EEA reports that liberali-
sationn of energy markets in Finland and the United Kingdom has stimulated 
investmentt in CHP but lower electricity prices may act against more investment 
inn CHP plants, which are capital intensive.1'7 This is what happened in Germany 
wheree CHP generation has decreased.1*8 Initially, the Commission was very care-

1}ïï The Economist reports that the two main (likely) consequences of energy liberalisation, cheaper  prices 

andd a wave of corporate mergers, have already been felt in Britain , since competition was introduced 

too the energy business (The Economist November  30th 200a, p. 58). See however  also Van der  Woude 

2002,, p. 253. He has doubts about whether  prices are really decreasing as a result of the liberalisation 

process. . 
1344 For  these effects see: EEA, Environmental Signals 2000, p. 21 and EEA, Environmental Signals 2001, p. 

40. . 
1355 Commission Communication 'Recent progress with buildin g the internal electricity market' , 

COM(200o)297,, p. 2-3. See also Commission Staff Workin g Paper, 'Integratin g Environment and 

Sustainablee Development into Energy and Transport policies: Review Report 2001 and Implementation 

off  the Strategies', SEC(200i)502, p. 12. 
1366 EEA, Environmental Signals 2001, p. 40. 
1,77 EEA, Environmental Signals 2001, p. 46. 
133 On this issue, Krieglstein reports (Krieglstein 2001, p. 52) that a CHP protection law was adopted in 

Marchh 2000 'to protect the production of electricity in CHP plants from the effects of the liberalisation 

off  the German electricity market, in particular  in terms of reducing market prices for  electricity. The 

neww law requires grid operators to purchase electricity produced from CHP plants at fixed prices, an 

approachh similar  to that followed for  electricity from renewable energy sources. The protection under 

thee new law wil l be limited in time however...'. 
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fil ll  in its statements on the negative effects of the liberalisation process but it 
eventuallyy clearly acknowledged the areas of tension.1^ 

InIn sum 
Inn light of the above, it may be concluded that the liberalisation process in 

relationn to the energy sector will probably have a negative impact on the environ-
ment.. The next questions are whether, one, besides the likely negative effects, 
thee process also has positive effects for the environment and its protection and, 
two,, efforts have been made to moderate the liberalisation or mitigate the nega-
tivee environmental effects in a certain way. These questions will be discussed 
beloww under the subsection on environmentally friendly or less damaging 
energyy legislation. 

4.2.22 By way of economic/market-based instruments? 

FiscalFiscal instruments: environmentally unfriendly tax exemptions and 
reductions reductions 
Ass already observed, taxes and duties on energy differ signifi-

cantlyy in the Community, both from product to product and from Member State 
too Member State. The excise duties on mineral oils have been harmonised to a 
limitedd extent but this legislation hass not led to much harmonisation in practice. 
Thee existence of this 'fiscal disorder' is regrettable, not merely because the fiscal 
disparitiess distort competition in the Community but also, because the potential 
off  tax incentives as an effective tool to achieve aims such as the internalisation 
off  external costs is not exploited.140 Up til l now, attempts of the Commission to 
re-adjustt this situation have failed, however.141 

'399 Compare White Paper 'Energy for the future: renewable sources of energy', COM(97)599, p. 6-7 and 

p.. 14-15; Commission Communication on the Single Market and the Environment, COM{99)203, 

p.. 14-15; Commission Green Paper 'Towards a European strategy for the security of energy supply', 

COM(200o)769,, p. 3 and p. 44; Commission Communication 'Completing the internal energy market', 

COM(200i)i25,, p. 22. 
1400 See also Commission Green Paper 'Towards a European strategy for the security of energy supply', 

COMM (2000)769, p. 50-55 and Cross, Hancher & Slot 2001, p. 267-269. In Green Paper the following is 

observedd in relation to the tax regimes in the Member States: 'The principle of fiscal neutrality avoids 

distortionn in the choice of factors of production and in consumer choice... Taxes on energy products in 

thee Member States often follow the same hierarchy between products. Coal and natural gas are the least 

taxedd and oil the most heavily taxed. Taxes are spent on renewable sources and coal benefits from State 

aidd in the coal-producing countries. Coal is relatively lightly taxed, except in the northern EU States... 

Althoughh it is perfectly logical to relieve coal of any tax burden while it is receiving substantial State 

aid,, the result is to promote imported coal to the detriment of alternative but more heavily taxed energy 

sourcess such as natural gas and oil.' 
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Besidess the mere fact that certain important energy sources (such as coal, 
lignite,, peat or other similar solid hydrocarbons used for heating purposes) fall 
outsidee the scope of the harmonised excise duty, the Community regime has 
beenn criticised for setting out minimum rates that are far too low. As already 
observedd above (Section 3.2.4), one of the reasons why the Community legisla-
tionn has resulted in littl e actual harmonisation is exactly because the common 
minimumminimum rates have not kept pace with the real national rates. The gap between 
thee common minimum rates and the national rates is especially big in rela-
tionn to motor fuels.142 If the proposal for the taxation of energy products were 
adopted,, these minimum rates would increase progressively. However, the envi-
ronmentall  benefits of such Community action would remain limited because 
mostt Member States already apply tax rates above the proposed minima.143 

Thee legislation contains other so-called 'environmental flaws'. First, it sets 
outt an obligatory and total exemption for fuel used for commercial air services 
(Articlee 8,1). This provision makes it impossible for a Member State to intro-
ducee a national tax on the use of aviation fuel even if collected for environmental 
purposess and only levied on domestic aviation as appeared from the Braathens 
case.1444 To be more precise, in this case, it was argued that the tax at issue 
wass intended to protect the environment and was charged not directly on fuel 
consumptionn but on certain polluting emissions from aircraft used in national 
commerciall  aviation, making Directive 92/81 completely irrelevant.145 The Court 

1411 See the Commission's unsuccesful attempts to introduce a CO2 tax (COM (92)226, amended proposal: 

COM(95)i72)) and the difficulties surrounding the adoption of the subsequent proposal on taxation of 

energyy products (COM(97)30). See further below (Section 4.3.2). 
1411 In the 1995 White Paper (COM(95)682), the Commission noted: 'The difference between minimum 

ratess and real rates set by governments is now so big, notably in respect of motor fuels, that any adjust-

mentt of the minimum rates in order to influence the market and improve convergence of excise duties 

willl  have to be of substantial nature. Seen from an energy viewpoint, the removal of distortions result-

ingg from a lack of approximation of Member States' effective rates, particularly on motor fuels, will 

havee to be taken into account when considering a future fiscal structure on energy products'. See also 

Commissionn report on the rates of duty laid down in Council Directive 92/79 on the approximation of 

taxess on cigarettes, Council Directive 92/80 on the approximation of taxes on manufactured tobacco 

otherr than cigarettes. Council Directive 92/84 on the approximation of the rates of excise duty on 

alcoholl  and alcoholic beverages and Council Directive 92/82 on the approximation of the rates of excise 

dutiess on mineral oils, COM(9j)285, p. 10 and p. 25-26 and p. 28, where the Commission admits that 

'environmentall  policy would favour a substantial increase in the level of excise duties on mineral oils 

andd extension of the duty to products currently not covered'. f 
1433 Wiers 1999, p. 338. See also Grimeaud 1999, p. 104. The Commission itself admitted to this in its 1998 

Communicationn on 'Transport and CO2 - Developing a Community Approach', COM(t998)204, p. 15. 
1444 Case C-346/97 Braathens [1999] ECRI-3419. 
I4 '' Para 16. 
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didd not accept this argument, however. It held that there is a direct and insever-
ablee link between fuel consumption and the polluting substances in question, 
soo that the tax, both as regards the part calculated by reference to the emissions 
off  hydrocarbons and nitric oxide and the part determined by reference to fuel 
consumption,, which relates to carbon dioxide emissions, must be considered as 
leviedd on fuel consumption.146 The Court concludes therefore that the collec-
tionn of such a tax is incompatible with the provision in Article 8, i of Directive 
92/81.1477 Article 8,7 of Directive 92/81 stipulates that the Council must review 
thee exemptions for the commercial air transport sector before 31 December 1997 
onn the basis of a report of the Commission. In addition, it is explicitly indicated 
thatt the review should be based on the need to take account of the external 
costss entailed in this transport mode and the implications on the environment. 
Thus,, this could be regarded as a first step towards integration of environmen-
tall  concerns into this field. The reason why this issue is discussed here and not 
underr the paragraphs on the instruments used to stimulate environmentally 
friendlyy practices, however, is because the review, and its aftermath, did not 
resultt in the abolition of the environmentally undesirable compulsory exemp-
tion.. In its 1996 review report, after briefly discussing the relevant international 
legall  regime, the competitive position of the European air transport industry but 
alsoo the environmental consequences of the current situation and the neces-
sityy to internalise external costs, the Commission concluded that the excise 
dutiess on mineral oils should be extended to aviation kerosene as soon as the 
internationall  legal situation allows the Community to levy such a tax on all 
carriers,, including those from third countries.'48 The Council adopted the report 
inn June 1997 and subsequently requested the Commission to provide further 
informationn on the effects of such a tax.149 For these purposes, the Commission 
commissionedd a study, which was finalised in 1998.150 The Commission briefly 
commentedd on the results of this study in its Communication on Air transport 
andd the Environment,151 but later devoted a separate (if rather short) communica-
tionn on the issue.153 In this specific communication, the Commission indicates 
thatt the results of the study confirm its own conclusions as set out in the 1996 
report.. Taxation on a Community level targeting exclusively intra-Community 

1466 Para 23. 
1477 Para. 26. 

'488 COM(96)549, p. 8-11. The Chicago Convention on International Civil Aviation of 1944 as well as many 

bilaterall  air service agreements provide for the obligatory exemption of aviation fuel from fuel taxes. 
1499 Council Resolution of 9 June 1997. 
1500 Analysis of the taxation of aircraft fuel, Resource Analysis, Delft 1998. 
1511 COM(i999)640, p. 11. 
1522 Communication 'Taxation of aircraft fuel', COM(20oo)no. For the reaction of the European Parliament 

too this.communication: see Resolution A5-0334/2ooo, OJ 2001C232/343. 
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flightss by Community air carriers would, at present, not be practicable nor desir-
able,, mainly for 'economic' reasons, but also in view of the fact that the positive 
environmentall  effects of such unilateral action would be comparatively small. 
Quitee logically, the study further confirmed that the introduction of kerosene 
taxationn targeting all operations from Community airports would have signifi-
cantlyy higher environmental benefits. This would require re-negotiation of bilat-
erall  air service agreements and of the relevant rules of the Chicago Convention, 
however.1»» Despite the fact that the Commission therefore proposes to keep the 
preferentiall  treatment for aviation fuel on the Community level in place for now 
(inn other words, no introduction of a Community tax on aviation fuel), it does 
recommendd that a) the efforts to change the relevant international regime in the 
contextt of the ICAO (the International Civil Aviation Organisation) are intensi-
fied,1544 and b) each individual Member State is allowed to levy a tax on aviation 
fuel,, either for domestic flights alone, or via bilateral agreements, on intra-
Communityy flights. Consequently, the proposal for a directive restructuring 
thee Community framework for the taxation of energy products provides in the 
proposedd Article 13,1 (c) that Member States shall exempt from taxation, fuels 
usedd for the purpose of commercial air navigation, 'for as long as such products 
aree obliged to be exempted under international obligations'.155 Proposed Article 
13,, 2 allows the Member States to tax fuel used for domestic flights as well as 
forr intra-Community movements, following bilateral negotiations.. Allowing 

1533 The problems with imposing an aviation fuel tax have been discussed in some literatur e as well. Winter 

observess in this regard that imposing a tax for  aviation fuel, similar  to the petroleum taxes for  road 

transportt  is difficul t for  two main reasons. First, the costs are different (the airways have no construc-

tionn costs, airport s construction is partl y financed through take-off and landing fees), and second, 

airplaness could be refueled more easily than road vehicles in cheaper  foreign countries. The kerosene 

taxx would therefore only have a real impact if it was introduced internationally . In this respect, an 

airplanee charge on the routes flown worldwide by domestic airplanes or  a charge placed on the routes 

flownn in domestic space may be more effective (Winter  1996, p. 140). See also the section on ATS 

chargess (including 'en route charges') in the Chapter  on the CTP and the Environment (Chapter  VI , 

Sectionn 3.2.6.3). For  other  literatur e agreeing that action in this context should be international, not 

European::  see Topmann 1994, p. 196. 
1544 As for  the latest developments on the international scene concerning this issue, it may be reported that 

itt  appears that the ICAO is still a long way from accepting the abolition of the obligatory exemption for 

aviationn fuel. The attitude of the ICAO Council towards 'emission-related charges' seems less hostile on 

conditionn that charges are based on the costs of mitigatin g the environmental impact of aircraf t engine 

emissionss and too the extent that such costs can be properly identified and directly attributed to air  trans-

port .. See Assembly Resolution A33-7: Consolidated statement of continuing ICAO policies and practices 

relatedd to environmental protection - Appendix I - October  2001 (see website ICAO - on fil e with the 

author). . 
1555 COM(97)3C 
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Memberr States to tax domestic flights would nevertheless be progress since it 
wouldd mean, for example, that Sweden could reintroduce the tax that the Court 
foundd in breach with the excise duties legislation (see Braathens case). 

Inn addition to the obligatory exemptions of Article 8, i of Directive 92/81, 
Articlee 8, 2 and Article 8, 3 of that same directive allow Member States to apply 
exemptionss or reductions in relation to taxation of heating fuels and motor fuels 
usedd for certain industrial and commercial purposes (e.g. in the field of the 
manufacture,, development, testing and maintenance of aircraft and ship; fuels 
usedd in agriculture, forestry and inland fisheries, for stationary motors; fuels 
usedd for machinery used in construction, civil engineering and public works). 
Fromm an environmental point of view, these exemptions or reductions might 
bee viewed negatively as well. The proposal for restructuring the Community 
frameworkk on the taxation of energy products retains the preferential treatment 
off  some of these sectors, not in the form of optional exemptions or reductions 
butt by setting lower minimum rates (proposed Article 7).156 

Finally,, it should be observed here that, more 'environmentally undesirable' 
exemptionss have been granted pursuant to Article 8, 4 of Directive 92/81. As 
explainedd above, this provision allows for the Council to authorise individual 
Memberr States to apply certain exemptions or reductions from the harmonised 
excisee duty on mineral oils 'for specific policy considerations'. On the basis 
off  this provision, Member States have been allowed, for example, to exempt 
aviationn fuel used in private pleasure flying (i.e. air navigation other than that 
coveredd by Article 8, i),157 or to allow the application of a reduced rate for diesel 
fuell  for commercial vehicles.'58 A reduced rate was accepted also, for example, 
forr enterprises with a very high consumption of energy (the so-called 'energy-
intensive'' enterprises).'59 The proposal for a Community framework on the 
taxationn of energy products provides for tax refunds for energy intensive firms in 
orderr to safeguard the competitiveness of European firms vis-a-vis third coun-
triess (Article 15, 2). At the same time, it should be observed here that some envi-
ronmentallyy friendly exemptions and reductions have been allowed on the basis 
off  Article 8, 4 as well (see further below in section on how fiscal instruments 
aree used to stimulate environmentally friendly or the least damaging practices, 
Sectionn 4.3.2). 

1566 COM(97)30. 
1,77 Council Decision 92/510, Council Decision 96/273, Council Decision 97/425 and Council Decision 

1999/880;; authorisations now in Council Decision 2001/224 which expires on 31 December 2006. 
1588 Council Decision 97/425, Council Decision 1999/880 and Council Decision 2000/446 - the latter 

appliedd until 31 December 2000, both replaced by Council Decision 2001/224: in particular, Article 2 

andd Annex II providing that the reduced rates apply for two years, in contradiction to other exemptions 

andd reductions expiring in 2006. 
1599 Council Decision 97/92, Council Decision 97/425, Council Decision 1999/880 and Council Decision 

2001/2244 (only to expire in 2006 it would seem). 
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4.2.33 By way of promoting R&D, information exchange and/or 
training g 

ECEC programmes on R$D and demonstration projects 
Thee Community action in relation to non-nuclear energy 

researchh has been quite environmentally sensitive (see further below, Section 
4.3.3).. Assistance has been granted to coal and nuclear research, respectively 
underr the ECSC Treaty and the Euratom Treaty, as well, however. Coal is one 
off  the most environmentally damaging energy sources. If one regards nuclear 
energyy also as such, this R&D support should be considered as unwelcome 
fromm environmental point of view. Despite the fact that this chapter concerns 
thee EC Energy Policy and not the regulation of energy-related matters under the 
ECSCC Treaty and the Euratom Treaty, it should nevertheless be observed that aid 
forr research in both the coal and nuclear sector has been substantial over the 
years.. For research relating to nuclear energy, for example, a total budget of 979 
millionn Euro is available for the implementation of the Fifth Framework Pro-
grammee of Euratom for research and training activities (1998-2002),160 while a 
budgett of 1 042 million Euro is allocated to the energy sub-programme under 
thee Fifth (EC) RTD Framework Programme (1998-2002).161 These amounts are 
quitee surprising especially if one recalls that the first programme concerns only 
onee type of energy source while the latter concerns various energy sources.162 

Itt should be added, however, that the R&D programmes in relation to coal and 
nuclearr energy do give some attention to relevant environmental issues, such as 
preferencee to R&D projects that help reduce greenhouse gas emissions derived 
fromm the coal industry.16' 

1600 Council Decision 1999/64 concerning the Fifth Framework Programme of the European Atomic 

Energyy Community (Euratom) for  research and trainin g activities (1998-2002), OJ1999 L26/34 and 

Councill  Decision 1999/175 adopting a research and trainin g programme (Euratom) in the field of 

nuclearr  energy (1998-2002), OJ 1999 L64/142. 
1611 Council Decision 1999/170 adopting a specific programme for  research, technological development and 

demonstrationn on energy, environment and sustainable development (1998-2002), OJ 1999 L64/58 and 

websitee 'RTD info' DG Research (on file with the author). 

' 6ll See also Hancher  1989, p. 483-484. Handier  observes the following in this respect: 'Funding for  this 

typee of research has always been considerably lower  than the Commission's support for  nuclear  power 

(inn footnote: Funding for  non-nuclear  R&D between 1987-91 has been reduced to 122 mecu, compared 

withh 175 mecu granted in the previous four-year  period). The Economic and Social Committee, as well 

ass the European Parliament has criticised the Commission's approach to the evaluation of projects for 

fundingg purposes as giving insufficient recognition to environmental considerations'. 

' 6}} Appendix B of Decision 2002/234 on the financial consequences of the expiry of the ECSC Treaty and 

onn the research fund for  coal and steel, OJ 2002 L79/42, which provides for  the legal basis of the new 

ECSCC RTD programme. 
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4.33 Are environmentally friendly and/or the least environ-
mentallyy damaging practices encouraged? 

4.3.11 By way of direct regulation? 

4.3.1.11 By way of (traditional) c&c legislation 

LiberalisationLiberalisation of the electricity and gas markets 
Besidess the negative environmental effects, identified and dis-

cussedd above, certain more positive developments have been associated with the 
liberalisationn of the internal electricity and gas markets. The Commission has 
pointed,, in particular, to improvements in generating plants, increased opera-
tionall  efficiency and a switch to cleaner fuels in power production.164 It expects 
thee trend towards cleaner power generation plants to accelerate as market open-
ingg progresses. Indeed, the EEA has confirmed that the liberalisation process is 
partlyy responsible for the shift from coal to gas for electricity production, which, 
inn its turn, contributed to the reduction in CO2 and acid gas emissions.165 The 
liberalisationn of the natural gas and electricity markets has stimulated electricity 
generatorss to choose 'the cheapest, most efficient and most flexible generating 
capacity'.'66 6 

Itt should be observed that these environmental benefits could be offset by 
thee fact that increased competition pushes energy prices down, which leads to or 
couldd lead to increased energy demand - and thus increased emissions - as well 
ass impede the development of more environmentally friendly energy sources, 
ass was explained above.167 As for these negative side-effects of the creation of 
ann internal electricity and gas market, certain mitigating action has been taken 
bothh in the context of the internal market legislation and outside of this legisla-
tion.. Because it was realised that liberalised markets could halt or hinder the 
developmentt of renewable energies and a less carbon intensive system, the inter-
nall  electricity market legislation allows (not requires) Member States to impose 
environmentall  service obligations and give electricity from renewables and from 
CHPP priority in dispatching.168 In addition, Member States may set environ-
mentall  criteria for the grant of authorisations for the construction of generating 
capacity.. An example of a possible public service obligation in this context is 

11 4 Commission Communication 'Completing the internal energy market' , C0M(20oi)i25, p. 22. 
55 EEA Environmental Signals 2000, p. 22. 

EEAA Environmental Signals 2001, p. 44. The Agency adds that nuclear  generation is currentl y regarded 

ass an expensive option in the context of a liberalised market. 
11 7 EEA Environmental Signals 2000, p. 21. 
11 Directive 98/30 contains similar  provisions in relation to the internal gas market. 
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thee obligation for a distribution company to purchase electricity produced from 
renewablee energy sources.'69 

Indeed,, it is interesting to examine the extent to which these provisions in 
thee internal electricity market directive can justify national regulatory schemes 
aimedd at promoting renewable energy sources, such as the German scheme, 
whichh was the subject of the PreussenElektra Case.t7° Under German law, private 
electricityy supply companies are required to purchase electricity produced from 
renewablesrenewables in their area of supply at minimum prices (which are higher than 
thee real prices). The financial burden resulting from that obligation is shared 
betweenn those electricity supply companies and upstream private electricity 
networkk operators. Especially interesting are the remarks of Advocate General 
Jacobss onn the legality of this scheme. He does not believe that the mechanism 
establishedd by the German law is covered by any of the 'environmental provi-
sions'' of the internal electricity market directive. The reason for this lies in the 
factt that Article 3, 2 of Directive 96/92 requires for the public obligations to be 
non-discriminatory.. The German purchase obligation imposed on network oper-
atorss applies only to electricity produced in Germany, however. Article 8,3 and 
11,, 3 of that same directive in relation to priority in dispatching can not be used 
eitherr because they only allow a distinction between different modes of produc-
tionn of electricity. In its judgement, the Court uses a lot less words, not really 
examiningg this question but simply pointing to the priority clause in Articles 
8,33 and 11, 3 as an extra argument for its conclusion that the relevant German 
legislationn is not in breach of Article 28 EC. The first part of the judgement is 
entirelyy dedicated to the evaluation of the scheme in the light of the EC rules on 
Statee aid. On this matter, the Court concludes that the German scheme does not 
constitutee State aid in the meaning of Article 87,1 EC. 

Thee Commission has called for a strengthening of the existing provisions on 
publicc service obligations. In addition, it has expressed an intention to moni-
torr the environmental consequences of market opening continuously. For this 
purpose,, it has launched a study with the aim of assessing the environmental 
implicationss of liberalisation.17' 

Cross,, Handier  &  Slot 2001, p. 303. Another  example is given in the Commission's Communication on 

completingg the internal energy market. It refers to the possible adoption of tarif f structures to encour-

agee energy efficiency: 'These could be implemented through cuts to fixed charges leaving price signals 

onn the variable use of electricity unchanged. Appropriat e regulatory incentives would need to be in place 

inn order  to encourage such innovative tarif f structures to emerge'. See COM(20oi)i25, p. 22. 

Casee C-379/98, PreussenElektra [2001] ECRI-2099. On this case, see: fans 2001, p. 258, Vedder  2001, 

p.. 147-155 and De Vries 2001, p. 193-205. 

Commissionn Communication on completing the internal energy market, COM (2001) 125, p. 8 and 24-

25. . 
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FuelFuel quality standards 
Ass of 1975 {sulphur content) and 1978 (lead content), fuel quality standards 

havee been set at the Community level. Continuous updating, amending and 
replacingg of the directives in question has resulted in cleaner conventional fuels. 

EnergyEnergy efficiency standards and labelling rules 
Thee above overview shows that, over the years, various harmonising direc-

tivess have been adopted aimed at promoting the rational use of energy. They did 
so,, in particular, by way of introducing common energy efficiency standards as 
welll  as efficiency labelling rules for respectively, heat generators (performance 
requirementss in Directive 78/170) and certain household appliances (label-
lingg rules in Directive 79/530). This early/initial action was adopted against 
thee background of the oil crises and, thus, besides its objective to prevent the 
creationn of trade barriers, it was designed, in the first place, to help prevent 
energyy supply difficulties and thus, improve security of energy supply. The 
environmentall  benefits of the legislation were regarded as accidental positive 
sidee effects.174 From the beginning of the 90s, however, the promotion of the 
rationall  use of energy or the 'demand management of energy' by way of energy 
efficiencyy requirements and complementary labelling rules was regarded as an 
importantt tool for contributing to environmental objectives. These objectives 
were,, in particular, the objective to ensure the prudent and rational utilization 
off  natural resources (in Article 175,1 EC) and, more importantly, the objective to 
reducee CO2 emissions in the context of the Climate Change issue. As the SAVE 
andd ALTENER programmes themselves, this harmonising legislation evolved 
towardss becoming strongly, if not predominantly, 'environmental'. 

Whatt the energy efficiency standards and the labelling scheme hope to 
achievee is one thing. What they actually achieve is another, however. In 1998, 
aa SAVE financed study evaluated the energy labelling scheme and found that 
compliancee with this scheme was relatively low.173 Still, when applied, the 
schemee did seem to influence consumer choice apparently. 

4.3.1.22 By way of cross-compliance 

Intro Intro 
Thee use of the 'mechanism' of cross-compliance in order to 

integratee environmental requirements into energy policy is not very common. 
Thee overview of energy legislation above shows that certain forms of cross-com-

1722 Both preambles simply pointed to the fact that 'any improvement in the rational use of energy is gener-

allyy beneficial to the environment'. 
1733 See Commission Communication 'Action Plan to improve energy efficiency in the European Commu-

nity',, COM(200o)247, p. 9. 
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pliancee only appear in the legislation on the Community's R&D programmes 
{seee further down, under Section 4.3.3) on the TEN-E and on hydrocarbons 
licensing. . 

InIn  the context of TEN-E 
Theree is environmental integration on two levels in the TEN-legislation: first, 

onn the level of the selection of projects of common interest, and, second, on the 
levell  of determining whether Community support can be granted for a particu-
larr project. The first level relates to the fact that the evaluation of the 'potential 
economicc viability', one of the criteria for determining whether a project is of 
'commonn interest', must be based on a cost-benefit analysis, which must take 
accountt of all costs and benefits, including those relating to the environment 
(Articlee 6 of Decision 1254/96). As to the second level, it may be recalled that the 
generall  TEN-regulation (Regulation 2236/95) makes the assessment of the envi-
ronmentall  consequences of a project, according to the EI A directive (Directive 
85/337),, a condition for granting financial support. It was already observed in the 
Chapterr on the Common Transport Policy and the Environment (Chapter VI, 
Sectionn 4.3.1.2) that this concerns a weak form of cross-compliance. It is weak 
becausee it seems to concern a procedural obligation, which does not entail that a 
projectt is automatically ineligible for support, if it has certain negative environ-
mentall  consequences. Regulation 2236/95 also provides that projects financed 
byy the Community must comply, more generally, with Community law and 
policy,, inter alia, in relation to environmental protection. This seems a some-
whatt stronger form of cross-compliance (see also Chapter VI, Section 4.3.1.2). 
Despitee the incorporation of these environmental guarantees in the TEN and 
TEN-EE legislation, the Commission has expressed the view that the construction 
off  new infrastructure should be encouraged as much as possible because of its 
importancee for the internal energy market. The Commission even believes that 
thee construction of new infrastructure is not a financial problem but a political 
one.. By this, it points especially to local opposition to the construction of new 
liness at strategic points, for example, around the Pyrennees or Alps. According 
too the Commission, the Community has to play a key role in ensuring that the 
operationn of the market is not hampered by these 'physical constraints'.174 

HydrocarbonsHydrocarbons licensing 
Anotherr piece of legislation that might be regarded as applying the cross-

compliancee instrument is the legislation on hydrocarbons. It was discussed 
above,, how Directive 94/22 on the licensing of the prospection, exploration and 
productionn of hydrocarbons allowed the Member States to subject the exercise of 
thesee activities to environmental conditions. Member States cannot completely 

1744 Commission Communication on completing the internal energy market, COM(2ooi)i25, p. 15-16. 
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refusee to grant authorisations in so-called open areas on the basis of environ-
mentall  concerns, however. If a Member State wishes to safeguard an area on 
thee basis of its environmental value, it should keep it closed. The text of the EC 
directivee does not prohibit this because it recognises the sovereign rights of 
Memberr States over the hydrocarbons resources on their territories. Should the 
Communityy consider limiting these rights in the future, it would be advisable 
too leave Member States the possibility to exclude areas from exploitation for envi-
ronmentall  reasons. 

4.3.22 By way of economic/market-based instruments? 

EnvironmentalEnvironmental aspects of the excise duty on mineral oils 
Above,, more in particular, in the paragraph on how fiscal 

instrumentss are used to encourage environmentally unfriendly practices, the 
elementss in the legislation on mineral oils excise duties that are undesirable 
fromm an environmental point of view have been discussed. Here, the aspects of 
thee same fiscal legislation that were designed to help promote environmental 
goalss wil l be analysed. A first aspect consists of the fact that, in this legislation, 
thee minimum rate set for unleaded petrol is lower than that set for leaded petrol. 
Articlee 4 Directive 92/82 stipulates, in other words, that Member States must 
alwayss differentiate the rates so that the rate charged for unleaded petrol is lower 
thann that for leaded petrol. It is common knowledge that unleaded petrol is less 
environmentallyy damaging than leaded petrol so it is clear that this provision 
wass designed to contribute to the protection of the environment. Besides these 
differentiatedd minimum rates of excise duties on leaded and unleaded petrol, 
thee legislation contains other 'environmental provisions', however. 

AA second 'environmental aspect' concerns some of the optional exemptions 
orr reductions in the rate of duty, listed in Article 8, 2 Directive 92/81. The possi-
blee exemptions or reductions in relation to products a) used in combined power 
andd heat plants; b) for navigation on inland waterways (other than for private 
pleasuree craft); c) for rail transport (both of passengers and goods); and d) in the 
fieldd of pilot projects for the technological development of more environmentally 
friendlyy products in particular fuels from renewables) are interesting in this 
regard. . 

AA third aspect of the legislation with environmental benefits is the result of 
certainn exemptions or reductions of excise duties that are authorised 'for special 
policypolicy considerations', on the basis of Article 8, 4 of Directive 92/81. Apparently, 
thee term 'special policy considerations' covers environmental concerns because 
thee authorised exemptions and reductions range from reduced or differenti-
atedd rates of excise duty for more environmentally friendly fuels, such as low 
sulphurr diesel (in many decisions, for example in Decision 2001/229), heavy 
fuell  oil also complying with certain requirements relating to sulphur content 
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(e.g.. in Decision 93/697, Decision 97/93, Decision 97/136 and, now in Decision 
2001/224),orr LPG used by waste-collection, drain-suction and street-cleaning 
vehicless (Decision 2000/266) to exemptions or reductions for fuels used for 
moree environmentally friendly practices, e.g. local public transport (in many 
decisions,, e.g. Decision 2000/433), but ^so m e application of a differentiated 
ratee for petrol distributed from petrol stations equipped with a return system 
forr petrol fumes (Decision 95/585). Interesting in relation to the differenti-
atedd rates for more environmentally friendly fuels is the occasional link of the 
authorisationss with the fuel quality legislation, e.g. in Decision 2001/229: the 
low-sulphurr diesel fuel for which the Netherlands wanted to apply a differenti-
atedd rate of excise duty complied with the environmental criterion laid down in 
Annexx IV of Directive 98/70 (relating to the quality of petrol and diesel fuels) 
-- the use of this fuel wil l be compulsory as of 2005 anyway. The fuel tax direc-
tivess do not really refer explicitly to the possibility to differentiate on the basis of 
thethe quality of a product so a lot of Member States have requested for these indi-
viduall  authorisations in accordance with Article 8,4 of Directive 92/81 in order 
too apply differentiated rates in relation to products with environmentally friendly 
characteristics.. If the proposal for a Community framework for the taxation of 
energyy products is adopted in its current form, it wil l not be necessary anymore 
forr the Member States to request such authorisations. The proposed Article 
5,11 would allow Member States to apply differentiated rates of taxation, not 
merelyy according to the use of the product in question, but also, according to its 
quality.. In addition, the second paragraph of Article 5 provides that if Member 
Statess want to apply differential rates to a product according to the quality of the 
productt for environmental and/or health policy reasons, they must incorporate 
existingg relevant Community standards. 

Twoo final aspects of the fiscal legislation with environmental relevance, can 
bee found in Article 8, 5 and Article 8,7 of Directive 92/81. On the basis of the 
firstt article the Commission shall propose and the Council subsequently adopt 
aa measure that cancels any of the exemptions or reductions granted under 
Articlee 8,4 if it considers that these are no longer sustainable, inter alia, in light 
off  the Community's environmental policy. This is especially important for the 
authorisedd exemptions that do not relate to environmental protection. It could 
bee regarded as some form of cross-compliance: an authorisation in relation to 
aa non-environmental exemption can be repealed if contrary to environmental 
policy.. The proposal for restructuring the Community framework on the taxa-
tionn of energy products retains this provision.17' The second article provides that 
thee review of the obligatory exemption in relation to fuel used for commercial 
airr transport and the optional exemption for fuel used by inland waterways 
transportt (in Article 8,1 (b) and 2, (b)) must take account of the external costs 

1755 C0M(97)30. 
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off  these transport modes as well as their environmental consequences. Above, 
itt was already explained how the 1996 review of the exemption for aviation 
fuell  did not result in its abolition (Section 4.2.2). During that same review, the 
Commissionn did suggest making the optional exemption for inland waterways 
obligatory,, as was already the case for maritime navigation in Community 
waters.1766 To arrive at this conclusion, the Commission had pointed to the low 
externall  costs of inland navigation and the need to encourage a modal shift away 
fromm road transport to more environmentally friendly modes. The same observa-
tionss were made in relation to the optional exemption for the carriage of goods 
andd passengers by rail, pursuant to Article 8, 2 (c).177 However, when one exam-
iness the proposal for restructuring the Community framework for the taxation 
off  energy products, it seems the Commission is nott willin g to put these words 
intoo practice. Under the current wording of the proposal, it would still be up to 
thee Member States to decide whether to grant an exemption for the taxation of 
energyy products used for inland waterways navigation, rail transport, and in the 
fieldfield of pilot projects for the development of renewables (proposed Article 14,1). 
Underr this provision, the renewables themselves as well as natural gas (where 
thee gas market is still in development) are listed too. 

UseUse of fiscal instruments to promote biofuels 
Ass was explained above in the overview of energy legislation, biofuels (or 

alternativee fuels) fall under the scope of the common fiscal regime for mineral 
oilss so they must be subjected to the excise duty. This excise duty is applied to 
aa selling price that is a lot higher than the cost of'traditional' fuels, however, 
whichh means that the development of biofuels is seriously impeded and market 
penetrationn is nearly impossible.'78 In view of their environmental benefits over 
traditionall  fuels, this situation is unattainable from an environmental perspec-
tive.. A change could be near, however. The Commission presented a proposal 
forr a directive to amend Directive 92/81 in order to allow Member States to apply 
aa reduced rate of excise duty on biofuels.179 It is interesting to observe that the 
proposedd directive uses the same definition of'biomass' as Directive 2001/77 on 
thee promotion of electricity produced from renewable energy sources.180 Until 

'76COM(96)549,p.i3-i4. . 
'77COM(96)549,p.. 14. 
1788 Commission Green Paper 'Towards a European strategy for the security of energy supply', 

COM(20oo)769,, p. 53. See also Commission Communication on alternative fuels for road transporta-

tionn and on a set of measures to promote the use of biofuels, COM(200i)547, p. 5, which mentions a 300 

Euro/10000 litre additional cost for biofuels compared to conventional fuels. 
1799 Proposal for a Council directive amending Directive 92/81 with regard to the possibility of applying a  a 

reducedd rate of excise duty on certain mineral oils containing biofuels and on biofuels, C0M(200i)547-
1800 Biomass shall mean the biodegradable fraction of products, waste and residues from agriculture (includ-

ingg vegetal and animal substances), forestry and related industries, as well as the biodegradable fraction 
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thee proposed amendment is adopted, Member States may request an authorisa-
tionn to apply a differentiated rate of excise duty to biofuels in accordance with the 
proceduree of Article 8,4 of Directive 92/81.181 Such an authorisation is necessary 
iff  it does not concern pilot projects because these are covered by Article 8, 2 (d) 
(i.e.. optional exemptions or reductions). It should be added that the proposed 
directivee on restructuring the Community framework for the taxation of energy 
productss also provides for the possibility of an exemption or reduction for biofu-
els,, outside the context of a pilot project (proposed Article 14,1 (b) and (c)).lSl 

FiscalFiscal instruments: the energy tax 
Afterr the failed attempts to introduce a common CC»2/energy tax, the 

Commissionn presented a different proposal aimed at establishing an overall 
taxx system for energy products.'83 With this act, the Commission proposes that 
alll  energy products, not just the mineral oils (or hydrocarbons), are taxed. As 
appearss from the preamble, the proposed directive has a dual aim. It is designed 
first,first, to reduce the distortions of competition in the internal energy market 
resultingg from the current fiscal disorder and, second, to contribute to the 
attainmentt of certain environmental objectives, most notably, the objective to 
stabilisee CO2 emissions in the atmosphere. Interestingly, the proposed preamble 
includess an explicit reference to the integration principle. Indeed, this initiative 
mayy be regarded as a first step in the direction of the internalisation of external 
costs,, including those of an environmental nature, into energy prices. 

Twoo remarks should be made concerning the latest proposal, however. First, 
itit  should be argued that it is no use introducing such a common tax, for environ-
mentall  purposes, if the current environmentally unfriendly fiscal exemptions 

off  industrial and municipal waste (Article 2 (b) of Directive 2001/77 of the EP and of the Council on the 

promotionn of electricity produced from renewable energy sources in the internal electricity market, OJ 

20011 L283/33). 
!ll Such was the conclusion of the Court of First Instance in the BP Chemicals case (Case T-184/97, BP 

Chemicalss v Commission {2000] ECR11-3145). In this judgment the Court annulled the Commission 

decisionn in which it had decided that the domestic tax reductions on the biofuels in question constituted 

statee aid compatible with the common market and that the scheme qualified as a pilot project within 

thee meaning of Article 8, 2 (d) of Directive 92/81. The Court held that Article 8, 2 (d) could not be used 

butt that there was no reason why a decision could not be adopted in accordance with Article 8,4 of that 

samee directive. France was subsequently granted the necessary authorisation on the basis of Article 8,4 

inn Council Decision 2002/266, OJ 2002 L92/22. See also Council Decision 2002/265 authorising Italy 

too apply a differentiated rate of excise duty to fuels containing biodiesel in accordance with Article 8(4) 

off  Directive 92/81, OJ 2002 L92/19. 
111 COM (97)30. 
55 Proposal for a Council directive restructuring the Community framework for the taxation of energy 

products,, COM(97)30. 
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andd reductions are going to be upheld.1*4 If adopted, the directive would indeed 
repeall  and replace the current legislation on excise duties for mineral oils. In 
doingg so, it would correct some of this legislation's so-called 'environmental 
flaws',flaws', as appeared, partly, from the analysis of the legislation above (i.e. mini-
mumm rates would increase; allowing tax on aviation fuel for domestic flights). 
Others,, however, would remain in the same or another form, as also appeared 
abovee {e.g. flexible regime for certain energy-intensive firms; optional exemp-
tionss for certain industrial and commercial purposes changed into lower rates). 
Ann interesting element, not mentioned above, is the fact that tax refunds wil l 
bee possible in order to encourage both energy efficiency and the use of renew-
ablee energy sources (proposed Article 15,1 and Article 15,3). The second remark 
relatess to the envisaged effect of the proposed taxation. Some doubts exist as 
too whether the proposed minimum tax rates would reflect environmental costs 
fully,, and, thus, have true environmental benefits.1*5 

FiscalFiscal instruments: proposal on special tax arrangements for diesel fuel 
Forr reasons of completeness, it should be added to the above that the 

Commissionn recently proposed to increase the minimum rate of excise duty on 
diesell  by 2006 (for diesel used by commercial vehicles by 2010). Interestingly, 
recitall  1 of the proposed preamble quotes Article 6 EC.186 The proposal is said 
too be designed to contribute to a smooth operation of the internal transport 
market,, reduce distortion of competition between operators, and also provide 
betterr environmental protection by applying the polluter pays principle. 

1844 See in the same sense: Deketelaere 1996, p. 13: 'it should be clear that it is no use introducing a 

Europeann environmental tax policy without abolishing the present environment-unfriendly (fiscal) 

regulationss (e.g. tax concessions in respect of professional transportation costs). Hence, organising a 

Europeann coordinated and/or led "ecological clean-up" of such regulations should be the first task of the 

Community'. . 
1855 See the results of the so-called TREMOVE simulations, which argued that the effect on the final fuel 

pricee of this proposal would have been lower than the effects of non-fiscal components of the fuel 

pricee variation in the period 1999-2000 (European Commission, Economic papers: The effects of of fuel 

priceprice changes on the transport sector and its emissions — simulations with TREMOVE (EC, 2002)). See also 

Grimeaudd 1999, p. 105 and Wiers 1999, p. 338. Even the Commission has doubts: see 00(^(1998)204. 

Inn addition, it is necessary to be aware of unexpected negative side-effects for the environment. One of 

thee dangers of the (old) C02/energy tax proposal was, for example, that it would have probably favoured 

nuclearr energy (see further: Rehbinder 1993, p. 69). 
1866 Proposal for a directive amending Directive 92/81 and Directive 92/82 to introduce special tax arrange-

mentss for diesel fuel used for commercial purposes and align the excise duties on petrol and diesel fuel, 

C0M(2oo2)4io.. See also IP/2002/1134 and Bull. EU7/8-2002, nr. 1.3.37. 
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InIn  sum 
Thee use of fiscal instruments as tools for furthering environmental goals is 

limitedd to the existence of some fiscal incentives incorporated in the common 
taxx regime for mineral oils. These incentives consist of some environmentally 
friendlyy exemptions or reductions, and are supplemented by the requirement 
forr all exemptions and reductions granted on the basis of Article 8,4 not to be 
contraryy to the environmental policy. Progress in the integration of environmen-
tall  requirements into this field would be made by the adoption of the proposed 
directivee for a total tax system for energy products and of the proposal on biofuel 
taxation.. Unfortunately, the adoption of the first has proven extremely difficult. 

4.3.33 By way of promoting R&D, information exchange and/or 
training g 

Research,Research, development and demonstration projects 
Whereass the early 70s' legislation providing for Community 

financialfinancial support to energy research, development and demonstration projects 
didd not include any reference to the environment, some of the 80s' legislation 
containedd an environmental component. This was in the form of the require-
mentt that the results of an EI A should be incorporated in the funding applica-
tion.1877 Strictly speaking, this can be regarded as some (be it, weak) form of 
cross-compliance:: no financial support for research is granted unless there is an 
EIA.. Energy-related research, development and demonstration projects, which 
weree supported by the Community, were aimed at stimulating technological 
developmentt relating to the prospection for, extraction, storage or transporta-
tionn of hydrocarbons; energy efficiency & the rational use of energy; and the 
development/exploitationn of so-called alternative energy sources (the means). 
Al ll  of this was for the benefit of reducing the Community's dependence on 
importedd energy sources, and thus, secure energy supply or, in other words, 
reducee the risk of tension on the energy market (the goal). It was only in the 
90ss that the legislation explicitly began to point to the environmental benefits 
off  (promoting) some of this research. In other words, besides the security of 
energyy supply, the environmental objectives became explicit aims of this type 
off  Community action. The means in this field remained pretty much the same: 
thee support was still aimed at promoting energy efficiency/the rational use of 
energyy and alternative energy sources (more and more referred to as 'renew-

1877 This environmental component could be found in the legislation on support programmes for  tech-

nologicall  development in the hydrocarbons sector  (promoting technology relating to prospecting for, 

extracting,, storing or  transportation of hydrocarbons) and on demonstration projects in the field of 

energyy saving and alternative energy sources. The decisions on research and development projects relat-

ingg to energy saving and alternative energy sources did not refer  to environmental concerns at all. 
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ablee energy sources'). One field that was added, however, was the support to 
researchh on clean solid fuel technologies.188 A good illustration of the dual aim 
off  the Community's research programmes is the JOULE-THERMIE programme. 
Underr the theme 'rational use of energy', it is stated that it is vital to promote 
thiss kind of research, both in order to reduce dependency on external supply 
off  energy products as well as the negative environmental effects of the use of 
energy.189 9 

Despitee the fact that these research programmes seemed very promising 
fromm an environmental point of view, it should be reported that their implemen-
tationn did not always go smoothly. For example, in 1998, the Court of Auditors 
presentedd a special report on support for renewable energy sources (RES) in the 
shared-costt actions of the JOULE-THERMIE Programme and the pilot actions of 
thee ALTENER Programme.190 In this report, the Court concluded, inter alia, that 
thee merger between JOULE and THERMIE had not been completed, that many 
off  the THERMIE demonstration projects lacked major innovative elements, 
thatt proper scientific and financial management, monitoring and control of all 
projectss under these programmes was not guaranteed and that coordination 
betweenn the Commission services involved in the funding of the RES projects 
wass insufficient. A general conclusion as to the success or failure of ALTENER 
andd the RES component of JOULE-THERMIE was impossible, however, because 
thee overall objectives were not sufficiently precise.191 

InformationInformation exchange and training 
Thee instruments of information exchange and training have been intro-

ducedd in the context of various energy programmes, such as the SAVE 
andd ALTENER programmes (which seem predominantly environmental 
programmes),, but also in the CARNOT programme. 

4.44 Comments 

4.4.11 Intro: the energy objectives and the environment 

Ass appeared from the overview of secondary legislation above, 
rightt from the start and until today, one of the main objectives of Community 
actionn relating to the energy sector has been of a political-economic nature. The 
objectivee to ensure security of energy supply mainly consists of trying to reduce 

11 Starting under the THERMIE programme (see Annex III ) and the specific programme which supple-

mentedd the JOULE programme (see Area 2). 
11 9 Annex of Council Decision 94/806, OJ1994 L334/87. 
1900 Court of Auditors, Special Report No 17/98, OJ 1998 C356/39. 

'9 I0;i998C356/52. . 
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thee Community's dependence on imported energy sources. Besides the oil 
crisiss measures in the 70s and the beginning of the 80s, this objective has been 
pursued,, over the years, primarily in two manners: one, by way of promoting 
energyenergy efficiency and energy conservation (the latter  is referred to also as 'demand 
management'),, and two, by way of diversifying energy supply.1'1 Diversification 
off  energy supply has been attempted mostly by stimulating the introduction and 
usee of so-called 'alternative energy sources', later referred to as 'renewable energy 
sources'.sources'. Besides their positive impact on the Community's security of energy 
supplyy situation, both strategies clearly have environmental benefits and are 
thereforee compatible with the Community's environmental objectives. However, 
att first, this synergy was not particularly singled out or even noticed (see early 
energyy efficiency standards and early programmes relating to R&D and demon-
strationn projects encouraging energy conservation).19*  It was only in the begin-
ningg of the 90s that the environmental benefits of this action were explicitly 
recognised.. As attention for environmental problems caused by the energy 
sectorr (such as its contribution to the climate change issue) grew, the positive 
environmentall  aspects of this Community action were increasingly emphasised. 
Byy the time the 1995 White Paper was written, it was obvious that the promotion 
off  energy efficient technologies and energy conservation efforts were regarded 
ass action designed to achieve both security of energy supply and environmental 
goalss (such as the reduction of CO2 emissions).'94 In literature, this evolution 
hass been summarised as follows: 

'Whilstt the initial impetus for such measures [energy efficiency, savings, and 
conservationn measures] was the oil crises of the 1970s, environmental concerns 
att the domestic, European, and international levels have led to renewed efforts in 
thesee areas in all of the States considered. In particular, implementation of the 
19977 Kyoto Protocol has encouraged States further to consider such measures 
nott only from the perspective of energy supply (the preoccupation of the 1970s) 
butt also from the perspectives of efficiency and environmental protection'.'95 

1911 The Green Paper on security of energy supply also points to the possible negotiating of strategic partner-

shipss with supplier countries as a means of reducing external energy dependence (COM(20OO)76Q, p. 

45).. This topic belongs to the external dimension of the energy policy, which has not been dealt with in 

thiss chapter. 
1933 As noted above, early energy efficiency standards obliquely pointed to the fact that the action was gener-

allyy beneficial for the environment. The research programmes aimed at encouraging energy conserva-

tionn and alternative energy sources did not mention the environment in the 70s while their successors 

inn the 80$ did include the requirement of an EIA to be attached to the funding application. 
1944 White Paper 'An energy policy for the European Union', COM (95)682, p. 33. 
1955 Cross, Hancher & Slot 2001, p. 1032. 
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Thee same is true for the promotion of renewable energy sources.196 Thus, 
itt is in this area that most efforts to integrate environmental concerns into the 
energyy policy have been made. It should be observed, however, that a broader 
diversificationn of energy supply also seems to have been promoted by keeping 
thee option of nuclear energy open, for example, by way of supporting specific 
R&DD relating to this energy source. To the extent that one regards this energy 
sourcee as one of the most environmentally damaging sources, such support is 
undesirablee from an environmental point of view. 

Fromm the beginning of the 90s onwards {see transit directives in the begin-
ning),, Community policy started focusing on the achievement of another aim 
besidess security of energy supply. It began to adopt concrete action for the reali-
sationsation of a common market in energy. This objective seems a lot less compatible 
withh environmental objectives. Market integration was, and still is, regarded, 
inn the first place, as a means to improve the economic efficiency in the energy 
sectorr so as to increase the competitiveness of the European economy and thus 
economicc growth. In other words, it is designed to contribute to the achievement 
off  the economic objectives in Article 2 EC. Although it has been associated with 
certainn positive developments for environmental protection, it is feared that the 
lowerr energy prices, resulting from liberalisation, will undermine the positive 
effectss of energy conservation measures as well as impede the development of 
renewables. . 

InIn what follows, I wil l summarise the main integration failures and efforts 
(includingg the instruments used). The integration failures relate to, in particu-
lar,, the (potential) negative effects of the liberalisation process and the lack of 
internalisationn of environmental costs. On the one hand, the integration efforts 
consistt of certain ('non-structural') measures, such as the promotion of cleaner 
conventionall  fuels and technologies and the switch to less environmentally 
damagingg energy sources. On the other hand, the integration efforts concern 
moree 'structural' action in the form of the promotion of energy conservation or, 
inn other words, demand-management. The analysis of both integration efforts 
andd failures will be supplemented by an analysis of the net balance. 

4.4.22 Integration failures 

Despitee certain benefits for the environment, for example, its 
contributionn to the switch to cleaner fuels in power generation, it is feared that 
thee liberalisation process, which causes energy prices to drop, wil l discourage 
thee rational use of energy, and, thus, make demand management more difficult, 
ass well as hinder the development of alternative energy sources. This would be 

1966 See in this connection: Commission Green Paper 'Towards a European strategy for the security of 

energyy supply', COM{20oo)76a, p. 42: 'The target of doubling the share of renewables forms part of a 

strategyy of security of supply and sustainable development.' 
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quitee logical since the energy intensity of an economy is linked to the level of 
thee energy prices. Or, in other words, increases in real prices of energy encour-
agee energy conservation while price decreases discourage energy conservation. 
Thatt is why it is important that the full costs of the energy cycle are included in 
energyy prices.197 In this respect, a study estimated that the external costs of pro-
ducingg electricity, such as damage to the environment and to health, amount to 
upp to 1-2% of the EU's GDP, not including the cost of global warming. The same 
researchh indicated that the cost of producing electricity from coal or oil would 
doublee and the cost of electricity production from gas would increase by 30% if 
externall  costs were internalised.198 In order to internalise the external costs, the 
studyy suggests taxing damaging fuels and technologies, which would result in a 
substantiall  increase of energy prices. Although, to a limited extend, tax incen-
tivess in the energy field are used for environmental purposes (see immediately 
below),, the current EC fiscal legislation falls short of truly internalising external 
costs,, such as environmental ones. First, the scope of this legislation is limited 
and,, second, it allows for many environmentally undesirable exemptions or 
reductions.. Consequently, the existing legislation (on excise duties on mineral 
oils)) has not led to any serious harmonisation. The proposed C02/energy tax, 
annoanno 1992, might have been and the proposed energy tax, anno 1997, might 
bee a better attempt to start applying the polluter pays principle in this sector. 
Unfortunately,, political agreement on this issue has proven too difficult to reach 
upp til l now. The lack of a comprehensive internalisation of environmental costs 
means,, however, that governments are effectively subsidising those fuels that 
pollutee the most.199 

InIn sum, it may be argued that the above amounts to a failure to integrate envi-
ronmentall  concerns in the energy policy. First, since the beginning of the 90s, 
Communityy policy has been concentrating on the establishment of an internal 
energyy market. For the above-explained reasons, this action is likely to lead to 
greaterr energy demand as well as impede the development of renewables, which, 
ultimately,, means more negative environmental effects. Second, Community 
policyy has not truly required the internalisation of environmental costs by adopt-
ingg comprehensive fiscal measures. If designed properly, such measures could 
counteractt the negative developments resulting from the market liberalisation 

1977 EEA, Dobris assessment 2001, p. 13. 
1988 Report based on the results of the EXTERNE project: see Commission press release, IP/01/1047. 
1999 EEA Dobris assessment 2001, p. 13:'... energy extraction, production and consumption are inherently 

subsidisedd because market prices for  various forms of fossil fuel energy do not take account of the cost 

off  environmental damage resulting from atmospheric emissions. The increasing interest in incorporat-

ingg these costs is likely to become a key influence on the demand for  energy and inn underlinin g the 

needd for  further  improvements in energy efficiency in future' and Topmann 1994, p. 186: 'Since motor 

vehiclee and mineral oil taxes do not cover  the social costs actually incurred, the government in effect 

subsidizess that mode of transport which pollutes the environment most'. 
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ass they would result in higher prices, especially for the most polluting energy 
sources.. In other words, just as is the case for the agricultural sector and the 
CAP,, as well as, for the transport sector and the CTP, the serious environmental 
damagee caused by the energy sector may be regarded as being due to a combi-
nationn of a market failure, i.e. the market does not reflect environmental costs, 
andd a non-market (or government) failure, which operates to reinforce the first. 
Underr the current legislation, the negative environmental effects of the internal 
markett policy are moderated by a limited amount of other measures. 

4.4.33 Integration efforts (including nature of instruments used) 

CleanerCleaner conventional fuels and cleaner, efficient technologies on the 
supplysupply side 
Thee Community's efforts to promote cleaner conventional fuels 

byy way of fuel quality standards (instrument of direct regulation) and fuel tax 
differentiationn (fiscal instrument) may be regarded as integration efforts. Data 
showss that the latter has been used successfully to phase-out leaded petrol in the 
EU.2000 Clean (solid) fuel technologies were promoted by way of support to R&D, 
thee promotion of training and information exchange as well as ('simple') envi-
ronmentall  (direct) regulation, in particular the large combustion plant directive. 
Thiss directive promoted the use of pollution control technology, which led to a 
reductionn in the emissions of certain pollutants.201 In addition, together with 
thee liberalisation process, which encouraged electricity generators to choose the 
cheapest,, most efficient and most flexible generating capacity, the large combus-
tionn plant directive in fact resulted in a switch from coal and oil to natural gas 
forr electricity generation.202 This switch contributed significantly to a fall in 
emissionss of all major pollutants (including SO2 and CO2) between 1990 and 
1998. . 

Ass for the promotion of CHP, no binding regulatory framework has been 
developed.. There are only the provisions in the internal market directives and 
aa non-binding Community strategy laid down in a 1997 Commission Commu-
nication.2033 This policy document sets out an EU indicative target of 18% (of 
totall  gross electricity generation of the Community produced by CHP) by 2010, 
whichh means a doubling of the share of EU generation from CHP.2°4 

'EEAFF Environmental Signals 2000, p. 27. 

EEA,, Environmental Signals 2000, p. 22. 

EEA,, Environmental Signals 2001, p. 41-44. 

Commissionn Communication 'A Community strategy to promote combined heat and power (CHP) and 

too dismantle barriers to its development', COM(97)514. 

C0M(97)5i4,, p. 10. See also Cross, Hancher & Slot 2001, p. 315. The importancee of financial support to 

promotee CHP is illustrated by the fact that market penetration is especially high as a result of State aid 

inn Denmark and the Netherlands, according to EEA (EEA, Environmental Signals 2001, p. 46). 
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PromotionPromotion of less environmentally damaging sources: renewables 
Inn the internal market legislation itself, certain provisions have been incor-

poratedd that are aimed at mitigating the negative environmental effects of the 
liberalisationn process (instrument of direct regulation). They might be used to 
helpp renewables and CHP overcome certain barriers. Besides the few provisions 
inn the internal energy market legislation, the use of renewable energy sources 
iss promoted mainly by way of support to R&D in the context of the EC's energy-
specificc research programmes and by way of information exchange, training and 
relatedd action in the context of the (predominantly environmental) ALTENER 
programme.. Attention is given to the promotion of renewables in the Commu-
nityy guidelines on State aid for environmental protection. In addition, an entire 
(environmental)) directive on renewables, setting out indicative targets for the 
sharee of energy derived from them, was adopted but it proved impossible to 
agreee on a common aid system for renewables. This is unfortunate in light of 
thee results of a recent study, which evaluated the effectiveness of various instru-
mentss used in different Member States and designed to promote the develop-
mentt of renewables.305 The study concluded that no single instrument could be 
identifiedd as the ultimate key to success. Rather, it is a combination of diffe-
rentt instruments, including support schemes, such as the fixed price scheme 
(entailingg an obligation to purchase at a guaranteed price), that led to successful 
exploitationn of renewable technology in certain Member States. 

PromotionPromotion of less environmentally damaging energy sources: biofuels 
Thee Commission has proposed to encourage the use of biofuels by way of 

directt as well as fiscal regulation. Fuel tax differentiation to promote these fuels 
iss possible under the current legislation but requires Member States to apply for 
individuall  authorisations. The proposed fiscal system, however, would provide 
forr a general possibility to reduce the excise duties on biofuels when used as 
heatingg or motor fuels. The proposed direct regulation sets targets for the use of 
biofuelss as motor fuels alone. In addition, the Community has promoted these 
so-calledd alternative fuels already in the form of financial support to relevant 
R&DD projects in the context of the various Community research programmes. 

LimitedLimited environmental guarantees in TEN-E 
Limitedd environmental guarantees are incorporated in the legislation on 

TEN-E.. Use is made of the cross-compliance instrument in this respect. 

EnergyEnergy conservation or energy demand-management 
Moree fundamental than the above measures (including those aimed at 

promotingg less environmentally damaging energy sources) is the strategy 

2055 EEA, Environmental issue report: 'Renewable energies: success stories', 2001 (onn file with the author). 
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aimedd at encouraging energy conservation, also referred to as a strategy of 
energyy demand-management. As already observed in the introduction to these 
paragraphs,, together with the measures aimed at encouraging the introduction 
andd use of renewables (including biofuels), this strategy finds its origin in an 
attemptt to reduce the Community's dependence on external energy sources and 
thus,, ensure energy supplies. Energy conservation has been encouraged at the 
Communityy level by way of various instruments, most notably, traditional c&c 
regulationn (energy efficiency standards and labelling rules), support to energy-
specificc R&D and action relating to information exchange as well as training. 
Thee latter occurred or occurs in the context of the SAVE programmes, which are 
moree environmental than energy programmes. 

ChronologyChronology of integration efforts and summary 
Time-wiseTime-wise it may be observed that the first integration efforts were made 

explicitlyexplicitly in the context of the fuel quality standards (instrument of direct 
regulation)) and (more or less) implicitly in the context of the energy efficiency 
standardss (instrument of direct regulation) and the R&D programmes (instru-
mentt of promoting R&D). Both types of action were first adopted in the 70s, 
thus,, before the integration principle was incorporated into the Treaty. The other 
integrationn efforts followed with the adoption of energy-related legislation in 
neww fields in the 90s (i.e. environmental components of the internal market 
legislation,, TEN-E and fiscal harmonisation). More efforts are made in the 
contextt of proposed legislation (especially, in proposed fiscal regulation). Thus, 
mostt existing legislation does have an environmental component. However, 
itt seems that the component is not always significant enough to lead to real 
environmentall  benefits. This is illustrated, for example, by the fact that, despite 
attemptss to promote the development of alternative energy sources, the use of 
fossill  fuels remains predominant and, despite energy conservation efforts, total 
energyy consumption is increasing, as will be discussed immediately below. 

4.4.44 Net balance and future action 

Thee question is what the net balance is of the above-mentioned 
integrationn failures and efforts for the actual state of the environment. Despite 
thee efforts to promote the use of alternative energy sources, data shows that 
energyy use continues to be dominated by fossil fuel.206 Oil is still the main 
energyy source in the EU. Consumption of coal, lignite and derivatives fell due 
too a switch to relatively cleaner fuels such as natural gas. Thus, the consump-
tionn of natural gas increased but so did the consumption of nuclear fuels. 

EEA,, Environmental Signals 2001, p. 44. See also European Commission, 2000-Annual Energy Review 

(EC,, Luxembourg, 2001), p. 2. 
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Finally,, consumption of renewable energy rose. In 1998, its contribution in the 
EUU amounted to 5.9%. The Commission itself has warned that oil dependence 
couldd reach 90% by 2020 if no specific measures are taken, especially in the 
transportt sector.107 

Thee question is of course, to what extent has the environmental record of 
thee energy sector improved. As indicated immediately above, emissions of all 
thee major pollutants from the energy supply sector, including SO2 and CO2, 
decreasedd in the period 1990-1998, which was the result of the above-mentioned 
switchh from coal and oil to natural gas for electricity production. However, the 
EEAA warns that progress in the reduction of the negative environmental effects 
off  electricity generation is threatened by the growth in electricity consump-
tion.2088 Another area were such warnings seem necessary relates to the increas-
ingg energy consumption in the transport sector. It was concluded already in 
thee previous chapter on the CTP that increased transport volumes have mostly 
offsett the environmental gains from improvements in fuel efficiency (Chapter 
VI ,, Section 4.4.4). 

Totall  energyy consumption increased and remains linked to GDP. The 
energyy intensity (or energy consumption per unit of GDP) fell but less than 
thee Commission had hoped for.109 In addition, it is important to know that the 
decreasee in energy intensity is not the result of energy efficiency measures but 
ratherr of structural changes in the economy, such as the shift towards serv-
ices.3100 It should be recalled that once there was a time when energy consump-
tionn was decoupled from GDP growth (as a result of the 1973 oil crisis).*11 

SuggestionsSuggestions for (and difficulties of) future policy 
Exactlyy because increases in energy consumption seem to threaten envi-

ronmentall  gains achieved up til l now, the question might arise whether more 
demand-managementdemand-management measures should be adopted in relation to the sector. The 
Commissionn seems to think that such measures are indeed necessary both 
inn order to reduce the EU's external energy dependence and to meet certain 
environmentall  objectives (especially the reduction of CO2 emissions so as to 
meett the international commitments).*" It even suggests the use of financial 
andd fiscal instruments, not just to control energy consumption better, but also 

1 077 Commission Green Paper  'Towards a European strategy for  the security of energy supply', 

COMM  (2000)769, p. 39. 
3 088 EEA, Environmental Signals 2001, p. 40-41 and 43. 
3°9EEA,, Environmental Signals 2001, p. 42-43. 
3100 EEA, Environmental Signals 2001, p. 43. 
1111 OECD 1985, p. 9. 
3122 Commission Green Paper  'Towards a European strategy for  the security of energy supply', 

COMM  (2000)769, p. 45 and p. 69. 
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too bring about a switch to less environmentally damaging energy sources. Fiscal 
instrumentss could be used, in particular, to internalise environmental and 
otherr external costs. Thus, the Commission's intentions should be welcomed, 
especiallyy from an environmental point of view. However, looking at the rather 
limitedd EC action that has been taken up til l this moment in relation to the 
energyy sector, using mainly traditional instruments, and the underlying reasons 
forr this situation, it appears unlikely that the Commission's intentions (and 
existingg proposals) wil l soon result in concrete legal action. 

Indeed,, because of the sensitive nature of the sector, it has proven difficult 
too adopt a Community policy that truly influences the fuel choice of Member 
States.. Initially, for concerns relating to security of energy supply, and later, also, 
forr environmental purposes, Community action has not consisted of radical 
measuress of a fiscal nature determining the fuel mix in Member States. Rather, 
itt has concentrated mainly on a 'softer' form of coordination aimed at promoting 
energyy conservation and efficiency as well as, to a limited extent, cleaner energy 
sourcess by way of some technical harmonisation, financial support to certain 
research,, development, demonstration/pilot projects and training as well as 
informationn exchange programmes.213 It is rather difficult to integrate envi-
ronmentall  concerns into the legislation harmonising fiscal standards if such 
harmonisationn has not really occurred yet and is difficult to obtain because of 
reasonss unrelated to the environmental concerns. 

Itt seems that the struggle to develop a true common energy policy, illustrated 
byy the continuous lack of a specific title in the EC Treaty for Community action 
relatingg to the energy sector, has both a negative and positive impact on efforts 
too integrate environmental concerns. On the one hand, the unwillingness of 
Memberr States to accept fundamental Community interference in this field 
appearss to hinder environmental integration. A good example is the failure to 
adoptt a common framework for taxation of energy products.214 On the other 
hand,, however, environmental issues relating to the energy sector or the envi-
ronmentall  objectives themselves are used to justify action affecting this sector. 
Itt should be recalled in this respect that the EC Treaty actually provides for a 
legall  basis for environmental measures that have an impact on the use of fuels 
(Articlee 175, 2 EC, see also above, Section 3.1.2). This does concern measures 

1133 See also Lauwaars & Timmermans 1999, p. 302. 
2144 There is currently a very limited use of fiscal incentives for environmental purposes so there is much 

roomm for improvement. Many of the proposed improvements to the existing regime are tied to the 

proposedd directive on restructuring the Community framework for energy taxation. Since it is so hard to 

reachh political agreement in Council on this proposal, it might be better to take the littl e improvements 

outt of this proposal and to put them in a new proposal. It is not just fiscal measures which proof difficult 

too adopt, however. The Member States were unable also to reach consensus on a common support 

schemee for renewables for example. 
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withh a predominantly environmental aim though. Just like the general provi-
sionss of the EC Treaty are being used to establish a liberalised energy market, 
thee environmental title has been used to justify measures in the 'twilight zone' 
betweenn energy and environmental policy. Especially environmental issues 
onn the international agenda, most notably, the climate change issue, increas-
inglyy result in the adoption of EC measures relevant for the energy sector, be it 
withh a predominantly environmental aim.215 The Commission feels an explicit 
legall  basis for energy action is nevertheless necessary, especially for security of 
energyy supply purposes.216 

Inn sum, it may be argued that, on the one hand, environmental integra-
tionn in the EC energy policy is facilitated by the fact that i) one of its original 
objectives,, i.e. the aim to secure energy supply, is compatible with environmen-
tall  objectives, meaning that the same action may pursue both types of objec-
tivess and 2) environmental objectives are 'used' to 'justify' action relating to 
thee energy sector. On the other hand, however, the process of environmental 
integrationn appears hindered exactly by the slow and difficult development and 
implementationn of the policy area itself.2'7 

55 Conclusion 

Thee objective to secure energy supply and the objective to 
protectt the environment are mutually supportive in the action directed towards 
promotingg renewables as well as that directed towards demand management. In 
fact,, before the Community took up the task of liberalising the energy markets, 
thiss policy area seemed quite environmentally friendly, except for the lack of 
internalisationn of environmental costs by way of fiscal instruments of course. 
Thee overview above shows, however, that it is difficult for the Community to 
influencee the Member States' fuel choice so as to realise a shift towards a cleaner 
fuell  mix, especially by way of instruments of a fiscal nature. Nevertheless, this 
seemss to be the best way forward. 

2155 See also Matlary 1997, p. 65. 
2166 See Commission Green Paper Towards a European strategy for the security of energy supply', 

0^(2000)769,, p. 3 (Executive summary): 'Energy policy has assumed a new Community dimension 

withoutt that fact being reflected in new Community powers. In this context, it is appropriate to analyse 

whetherr it is worthwhile conceiving a European energy policy from an angle other than that of the inter-

nall  market, harmonisation, the environment or taxation'. 
2177 Another factor that seems to hinder the integration of environmental protection requirements into EC 

actionn relating to the energy sector is the fragmented institutional framework, with two (till recently 

three)) different treaties (EC and Euratom) governing the sector. 
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ii  Introductio n 

Inn each one of the so-called sectoral chapters, I discussed both 
effortss and failures to integrate environmental requirements. The reason for this 
liess in the fact that only a (more or less) complete picture of both in each one of 
thee chosen policy areas will allow me to fully compare and evaluate the integra-
tion.. It wil l also enable me to reach conclusions as to whether the degree of 
overalloverall integration is sufficient in light of what Article 6 EC requires. This is the 
secondd and final stage of the research. In particular, in this stage, I wil l examine 
whetherr the integration failures are justified or necessary and whether they are 
sufficientlyy compensated by integration efforts, all in the light of the require-
mentt to find a balance between the various Community objectives. After all, the 
integrationn principle does not require that the other policy area is completely 
environmentallyy friendly, at least not when it contains objectives that are (funda-
mentally)) incompatible with the environmental objectives (but necessary for the 
attainmentt of some of the principal Community objectives). Such an interpreta-
tionn would amount to priority for environmental objectives. I argued above that 
thiss is an unlikely interpretation for the integration concept. As concluded, the 
integrationn principle does require, however, that environmental objectives are 
nott systematically discarded or disregarded in the context of other policy areas. It 
wil ll  be examined whether the Community policy maker has tried sufficiently to 
reachh a balance between the various objectives in each one of these policy areas. 

However,, before turning to the question whether the integration efforts in 
thee respective policy areas are sufficient or, in other words, whether integration 
inn practice corresponds with integration in theory (the most plausible interpreta-
tionn of Article 6 EC), an evaluation and comparative analysis of the integration 
effortss identified in the three policy areas wil l be carried out. I wil l do so by eval-
uatingg and comparing the strength (the extent to which policy area is adjusted/ 
redefined)) and the form (the instruments used) of the integration efforts. 

Thee 'amount' (or number) of integration efforts wil l not be analysed. By this, 
II  mean the extent to which the policy-specific legislation, making up the policy 
areaa in question, contains environmental provisions. It is sufficient to observe 
thee following in this regard. At first sight, it appears from the above overview 
thatt in all three policy areas very few integration efforts are made in the context 
off  the legislation on market regulation. A lot more efforts have been made over 
thee years in the legislation harmonising various standards, except for those in 
thee fiscal field. The amount of integration in R&D programmes is not a problem 
either.. In any case, I wil l not analyse the number of integration efforts further 
becausee such a quantitative analysis of the integration is only of limited value. It 
doess not really provide me with a picture of the true effect of the integration on 
thee policy areas in question. Examining the strength of these efforts (including 
whetherr they were adopted specifically for environmental reasons or not) and 
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thee form in which they were made, tells me a lot more. Below, I begin with an 
analysiss of the strength of the integration efforts. On the basis of this analysis, 
thee following types of integration are distinguished: 

Possibl ee situations : 

- >> no-conflict situation 

=>> conflict situation 

Integratio nn types : 

Variouss degrees of implicit integration 

Explicitt integration: 
-- structural and non-structural 
-- incidental and deliberate 

Itt should be noted that other terms than the ones suggested here, but indicating 
thee same thing, are possible of course. 

22 Various types of integration: strength of the integration 

2.11 Various integration types 

2.1.11 Intro 

Inn the chapter on the content of the integration principle, 
inn particular, in the section on the interpretation of the integration concept, 
itt was indicated that two different types of policy-specific objectives may be 
distinguishedd in relation to the environment and its protection. On the one 
hand,, there are (potentially) 'compatible' objectives or objectives that may be 
adequatelyy achieved in an environmentally friendly way. On the other hand, 
theree are 'incompatible' objectives or objectives that may not be achieved in such 
aa way. In case of the first, I talk about a 'no conflict situation', in case of the latter 
off  a 'conflict situation'. It seems that both the no conflict and the conflict situa-
tionn are present in all three of the policy areas examined. 

2.1.22 No conflict situation 

Inn the chapter on the content of the integration principle, it was 
alsoo concluded that the most plausible interpretation of this principle results in 
aa requirement to pursue (non-environmental) policy-specific objectives in an 
environmentallyy friendly way if such a way is available. Thus, the question to 
deall  with here is whether the policy areas have so-called (potentially) compatible 
objectivess and whether these have indeed been pursued in the environmentally 
friendlyy way available. As for the CAP, it should be observed that the objective 
off  ensuring a fair income for farmers may be pursued in an environmentally 
friendlyy way by remunerating farmers for environmental services they render. It 
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tookk a while before the Community policy maker discovered this synergy. For the 
CTP,CTP, the action aimed at promoting transport safety, especially in the maritime 
transportt sector, also helps contribute too the protection of the environment. It is 
actionn that is aimed at protecting human health both directly and indirectly (via 
thee protection of the marine environment). Road safety and environmental pro-
tectionn are also mutually reinforcing aims in the legislation on the transport of 
dangerouss goods and in some of the specific legislation on technical standards, 
particularly,, that on speed limitation devices and on vehicle weights and dimen-
sions.. Finally, as for the EC Energy Policy, it should be recalledd that, initially, the 
objectivee of securing energy supply was not always promoted in an environ-
mentallyy friendly way (see some of the early oil crisis measures). However, the 
meanss to achieve this objective have become more environmentally friendly. 
Theyy consist of the promotion of energy efficiency and conservation (which 
helpss reduce the demand or need for energy) as well as of the development of 
alternativee energy sources. Both strategies have environmental benefits. Increas-
ingly,, they have been mentioned as components of the EC's strategy on climate 
change.. On the other hand, the means to achieve the security of supply objective 
byy way of diversifying energy supply are not entirely environmentally friendly 
too the extent that the option of nuclear energy is kept open, presuming that one 
regardss this energy source as being an environmentally damaging instead of an 
environmentallyy friendly energy source. 

Thee more compatible the objectives of a policy area are with the environmen-
tall  objectives, the easier it is to pursue the latter in the context of this policy area. 
Afterr all, one measure or action easily contributes to the achievement of two 
typess of objectives then. It is almost as if in such cases there is no need anymore 
forr 'real' integration, or the integration is almost automatic (i.e. by promoting 
onee aim you automatically promote the other). It could be referred to as 'implicit' 
integration.. It should be added that some of the integration in the no-conflict 
situationn is more automatic or implicit than other integration. The above 
exampless of the promotion of transport safety and energy efficiency & conserva-
tionn are more automatic than the example of the remuneration of farmers for 
environmentall  services. 

Thee true test of integration lies in the extent to which a policy area and its 
incompatiblee objectives are adjusted or redesigned to help pursue environmen-
tall  objectives, adhere to the environmental principles and take account of the 
environmentall  criteria. In other words, the true test lies in the extent to which 
'explicitï'deliberate''explicitï'deliberate' efforts have been made to control or reduce the negative 
environmentall  effects of action aimed at attaining non-compatible objectives of 
anotherr policy area, as wil l be discussed below. 
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NoNo conflict situation: 

Polic yy areas examine d 

CAP P 

CTP P 

ECC Energy Policy 

Potentiall yy  compatibl e policy-specifi c objectives : 

Ensuree a fair income for farmers 

Promotee transport safety 

Securee energy supply 

2.1.33 Conflict situation 

Mitigating/non-structuralMitigating/non-structural versus structural integration 
Oftenn it wil l not be possible to achieve the objectives of a par-

ticularr policy area adequately in an environmentally friendly way.' I have called 
suchh objectives 'incompatible' objectives. The overview (see also table below) 
showss that the CAP, CTP as well as the EC Energy Policy all contain such objec-
tives.. In the chapter on the content of the integration principle, I concluded that 
thee most plausible interpretation of this principle requires that incompatible 
objectivess are adjusted so as to pursue them in the least environmentally damag-
ingg way possible or, even,, that these objectives are abandoned depending on the 
extentt to which they are essential for the achievement of the principal Commu-
nityy objectives. 

Itt would seem that the more these policy-specific objectives are adjusted or 
evenn abandoned for (purely) environmental reasons, the stronger the integration 
inn that specific policy area is. Thus, various degrees of integration may be distin-
guished.. A weak degree of integration is when the most environmentally damag-
ingg ways of pursuing an incompatible objective are (simply) made less damag-
ing.. A stronger degree is when a shift is promoted from more environmentally 
damagingg ways to less environmentally damaging ways. Finally, an even 
strongerr degree is when the incompatible objective is completely dropped. Let 
mee illustrate this with some examples. In the context of the CTP, the Commu-
nityy has tried to contribute to the provision of efficient transport networks for 
goodss and passengers (short term policy-specific objective), stimulating (inter-
state)) trade and thus economic growth and competitiveness in the EC/EU (long 
termm principal objective). Growing transport volumes, especially in the road and 
airr transport sector, have, however, worsened environmental problems result-
ingg from the transport sector. In this context, an example of weak integration 
wouldd be the promotion of certain R&D projects resulting in technological 

'' See word 'adequately': the conflict situation includes the situation where there is an environmentally 

friendlyy way of pursuing the objectives but it is insufficient. A good example is the promotion of exten-

sivee farming systems in the context of the CAP. The CAP objectives should be pursued by stimulating 

thesee systems as much as possible (see special relationship between agricultural activity and environ-

ment). . 
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innovationss so as to stimulate the development and use of, for example, cleaner 
carss (i.e. cars that emit less polluting substances). This is an example of making 
thee most environmentally damaging ways less damaging. Stronger integration 
wouldd then be the adoption of action designed to promote a shift from road to 
raill  transport, for example, by way of (financially) supporting the development 
off  railway infrastructure instead of road infrastructure. However, the strongest 
integrationn in this context would be to tackle the demand for transport itself, 
or,, in other words, the need for mobility, for example, by way of action relating 
too land use planning and telematics. This would mean, in other words, that 
thee objective of providing transport networks, for the ever-increasing need for 
mobility,, is abandoned and instead attempts are made to moderate this need or 
demand.. This strategy corresponds with the idea to decouple transport growth 
fromm economic growth. 

Becausee such demand management measures seem to tacklee the 'root 
causes'' of environmental degradation and, because they appear to affect the 
policyy area, its objectives and the means to achieve these more fundamentally, I 
referr to them as 'structural' measures.2 The promotion of technological inno-
vationss and improvements, which result in the use of less environmentally 
damagingg methods, products and systems, and/or a shift towards the least envi-
ronmentallyy damaging practices, wil l mitigate or alleviate sector-specific envi-
ronmentall  problems but such action wil l not bring about 'structural changes'. 
Thatt is why I call it 'non-structural' or 'mitigating' action. The question whether 
thee structural measures actually lead to less environmental damage or a better 
protectionn of the environment is a completely different matter, one which clearly 
fallss outside the scope of this research.' 

IncidentalIncidental versus deliberate integration 
Too be able to know the true value of these integration efforts, it is necessary 

too examine whether the efforts occurred specifically for environmental reasons 
orr whether policy-specific or other (external) reasons or interests were playing 
aa more important role and the environmental benefits were considered to be 
merelyy an extra bonus. In other words, it is important to establish whether a 
policyy area, its objectives and/or the means to achieve those objectives have been 
adjustedd or redefined in order to help pursue the environmental objectives or 
whetherr other factors have pushed the policy area in a direction that (simply) 
hass positive consequences for the environment and its protection. The first type 

22 In the dictionary 'structural' is defined as 'relating to or affecting the structure of something' (Collins 

Cobuildd English Dictionary). 

'' For example, stimulating people to work from home might reduce transport but it might at the same 

timee result in an increase of energy use or it might simply mean that people go and use their car more 

oftenn in the weekends. 
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off  integration may be called 'deliberate' integration and the second is 'inciden-
tal'tal' integration. This distinction is based on the motives behind the measures. 
Again,, just like integration in a no conflict situation, integration is 'easier' when 
otherr factors have pushed the policy area in question in the right direction. In 
literature,, this has been called 'a permissive structure for reforms' that allows 
forr environmental protection requirements to be integrated.4 One could also 
regardd this as a conflict situation that has turned into a no-conflict situation 
{whichh means that we have come full circle). 

Thee more other factors (policy-specific or non-environmental external 
factors),, have inspired or influenced the reform process or policy change (or, in 
otherr words, the less environmental concerns have determined it), the weaker 
thee integration, in my opinion. The reason lies in the fact that the more the 
otherr factors determine the action, the less likely it is that the environmental 
objectivess to be achieved by the action are clearly identified and, thus the greater 
thee danger that the gains for the environment do not materialise or, even, that 
theree are unexpected negative side-effects for the environment. If action is taken 
primarilyy for other than environmental reasons and it is simply hoped that there 
wil ll  be environmental benefits then this is a weak form of integration. On the 
contrary,, if a measure is also adopted for environmental reasons and the envi-
ronmentall  objectives are clearly specified, the integration is strong.5 

AA good example of incidental integration is the CAP reform action that is 
aimedd at combating the surplus problems by way of lowering price support. It 
wass assumed that this policy change would automatically have benefits for the 
protectionn of the environment. An important form of deliberate integration is 
wheree environmental conditions are attached to the EC financial support given 
too achieve one or more of the policy-specific objectives. The more aid is subject 
too such conditions, the more integration there is. 

InIn sum: strongest integration is structural integration 
Thee more a policy area, its objectives and the means to achieve these objec-

tivess are defined or (fundamentally) redefined specifically for environmental 
reasons,, the stronger the integration.6 In other words, in order to evaluate the 
strengthh of the integration, I wil l consider the extent to which a policy area 
andd its objectives have been adjusted or redefined in order to accommodate for 

44 Lenschow 1998, p. 166. 
55 Of course, where integration is attempted environmental objectives will always be combined with the 

achievementt of policy-specific objectives, otherwise it would be environmental legislation and thus no 

longerr integration. However, there is a difference between developing action that is specifically designed 

too further certain (new or adjusted) policy-specific objectives, which could have environmental benefits, 

andd action that is specifically designed to further both types of objectives. 

Seee this corresponds with the idea of integration as a continuum, as also explained in the chapter on the 

contentt of Article 6 EC (Chapter II, Section 8). 
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environmentall  concerns. Let me have a look now at what types of integration are 
mostt frequent in the context of the CAP, CTP and the EC Energy Policy. 

2.22 Evaluation and comparison of the strength of the integra-
tionn (in conflict situations) 

Itt was already concluded above that all three policy areas con-
tainn objectives that can be pursued in an environmentally friendly way. In this 
part,, I wil l further evaluate and compare the integration efforts that have been 
madee in the context of the pursuit of non-compatible objectives. The question 
iss whether, and if so to which extent, the incompatible objectives of the various 
policyy areas have been pursued in the least environmentally damaging ways 
possiblee and/or whether these have even been radically adjusted or dropped. It 
iss also important to examine whether environmental reasons really played an 
importantt role in this process and whether the environmental objectives or tar-
getss of the action were therefore clearly identified or not. The table below gives 
ann overview of the incompatible policy-specific objectives in the CAP, the CTP 
andd the EC Energy Policy. 

ConflictConflict situation: 

Polic yy areas examine d 

CAP P 

CTP P 

ECC Energy Policy 

Incompatibl ee policy-specifi c objectives : 

Contributee to the (economic) objectives in Article 2 EC: byway 
off increasing agricultural productivity etc. Main (incompatible) 
means:: market and price support. 

Contributee to the (economic) objectives in Article 2 EC: by way of 
helpingg to create efficient transport networks for both passengers 
andd goods. Main (incompatible) means: market integration, infra-
structuree policy. 

Contributee to the (economic) objectives in Article 2 EC: by way 
off providing cheap and good energy supply. Main (incompatible) 
means:: market integration. 

Nott only were the most environmentally damaging practices encouraged in a 
systematicc way by the CAP, the policy changes directed at (partly) correcting 
thee initial situation were not primarily the result of environmental worries. 
Otherr concerns played a dominant role in this context, especially initially. 
Inn other words, in the CAP, a 'permissive structure for reforms' allowed for 
environmentall  protection requirements to be integrated.7 Had it not been for 

77 Baldock &  Lowe have referred to this situation as the 'perceived coincidence between the aims of 

environmentall  improvement and the need to reduce agricultura l output, thereby contributin g to the 

alleviationn of surplus and budgetary problems'. Baldock and Lowe 1996, p. 12. 
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internall  pressure (in the form of rising surpluses and budgetary costs) as well 
ass external pressure (in the form of the world trade liberalisation process), the 
relationshipp between the CAP and the environment would probably not have 
beenn what it is today. The integration efforts would have been far more limited. 
Thee reforms have led to the adoption of all sorts of measures aimed at manag-
ingg production, in other words, structural action. Initially, it was believed this 
wouldd automatically have benefits for the environment. It was, in other words, 
incidentall  integration. It could be observed, however, that, increasingly, the 
environmentall  objectives or targets to be achieved within the context of the 
CAPP have been better specified, although there is still some way to go. The 
20000 reform did not merely bring a further shift from price support to direct 
aid,, which it was hoped would indirectly have environmental benefits, but it 
alsoo extended the use of the cross-compliance tool, for example. This is a (more) 
specificc instrument to integrate environmental requirements. It has also been 
usedd in the context of the structural/rural development subpolicy in relation to 
thee aid for agricultural purposes, the 'non-environmental aid'. In addition, this 
subpolicyy has been providing for aid specifically for environmental purposes, 
thee 'environmental aid' (e.g. investment aid aimed at environmental protection, 
agri-environmentt measures, processing and marketing aid for environmental 
purposes,, etc.).8 Because of all these efforts, it seems that the CAP is ahead of 
thee other policy areas when it comes to environmental integration. Of course, 
itt should be recalled that stimulating extensive over intensive farming systems 
doess not correspond completely with the situation where the least environmen-
tallyy damaging practices are promoted over the more or most environmentally 
damagingg ones. The reason lies in the special relationship between extensive 
agriculturee and the environment. This form of agriculture actually contributes 
too the conservation and protection of the environment and is therefore an envi-
ronmentallyy friendly practice.9 

AA 'permissive structure for reforms' similar to that in the CAP is also begin-
ningg to emerge in the CTP, that is, for similar reasons, in particular, the grow-
ingg congestion problems. Indeed, integration in the CTP seems to follow the 
samee path as that in the CAP. A strong emphasis in this policy area on realising 
economicc objectives by way of market integration has contributed to a substan-

Itt should be recalled that an obligation for the Member States to specify the environmental objectives 

off  such programmes as the agri-environment programmes would improve the effectiveness of such 

measuress from an environmental point of view. 
99 See also Reply Commission to the Special Report of the Court of Auditors (No 14/2000): final para, of 

summary:'.... This conclusion goes so far as to suggest that on the legislative level, integration of envi-

ronmentall  concerns into the CAP is becoming a reality. In achieving this, agriculture has been ahead of 

thee integration plans in other sectors - which should not be a surprise given the symbiotic relationship 

betweenn farming activities and the rural landscape'. 

462 2 



CHAPTERR VII I  COMPARATIV E ANALYSI S AND EVALUATIO N OF THE INTEGRATIO N 

tiall  increase in transport volumes (accompanied by modal imbalance), which is 
noww causing congestion problems. In the past, integration efforts have remained 
limitedd to (mostly deliberate but) non-structural action, mainly the promotion of 
technologicall  improvements so as to make the most environmentally damag-
ingg modes less damaging (mainly by way of emission and noise standards and 
supportt to certain R&D projects) and a few weak efforts to stimulate the least 
damagingg transport modes (rail and combined transport). However, new policy 
wil ll  apparently be directed towards further stimulating the latter and might 
even,, in addition, include demand-management measures (structural action). 
Still,, it is unsure whether such policy changes would have been suggested or 
initiatedd if there had not been a congestion problem. Up til l now, demand-
managementt measures, have not been taken in the context of the CTP, except 
forr the Commission's information exchange initiatives to assist national action 
aimedd at better coordinating transport and spatial planning.10 In sum, up til l 
now,, integration has been rather weak in the CTP. 

Integrationn in the EC Energy Policy mainly results from the existence of 
thee compatible objective to ensure security of energy supply (see also above, 
underr no-conflict situation). In this context, a shift towards less environmen-
tallyy damaging energy sources (renewables) as well as energy efficiency and 
conservationn has been promoted. It appears as if the environmental benefits of 
pursuingg the compatible objective have been increasingly emphasised, instead 
off  introducing new or further efforts to integrate environmental concerns. The 
failuree to introduce a common energy tax is significant in this regard. Other 
integrationn efforts are of a deliberate but non-structural nature (e.g. fuel quality 
standards).. Let me have a closer look now at the instruments that have been 
usedd to integrate environmental concerns into these policy areas. 

33 The nature of the instruments used to integrate: form of 
thee integration 

Intro Intro 
Inn this section, I wil l compare and evaluate the nature of the 

instrumentss that have been used in the respective policy areas to integrate envi-
ronmentall  protection requirements or the 'integration instruments'. I wil l deal 
withh questions such as: have certain instruments been used more than others 
havee and are certain instruments more 'efficient' than others for integration 

Thiss is confirmed in EEA, Environmental Signals 2000, p. 25-26: 'Better coordination of transport and 

spatiall  planning (urban and regional), and the use of telecommunications would also help to increase 

accessibilityy while at the same time reducing the need for mobility. However, these demand-manage-

mentt measures are poorly reflected in the Common Transport Policy. 
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purposes.. I start with a table that gives an overview of the 'integration instru-
ments'' used in the CAP, CTP and the EC Energy Policy. 

OverviewOverview of the integration instruments 

Instrument ss used CAP P CTP P ECC Energ y polic y 

C&cc regulation: 

•originally y 
-- to integrate 

+ + 
+ + 

++ + 
++ + 

++ + 
++ + 

Cross-compliance: : 

-originally y 
- too integrate ++ + + + + + 

Financiall aid: 

-- originally 
-- to integrate 

++ + 
++ + 

+ + 
+ + 

+ + 

Fiscall instruments: 

-originally y 
-- to integrate . . 

+ + 
+ + 

+ + 
+ + 

R&D: : 

-- originally 
-- to integrate 

++ + 
+ + 

++ + ++ + 
+ + 

Training: : 

-- originally 
-- to integrate 

+ + 
+ + 

+ + 
+ + 

+ + 
+ + 

Infoo exchange: 

•• originally 
- too integrate 

+ + 
+ + 

+ + 
+ + 

+ + 
+ + 

++ instrument used to a limited extent 
++ + instrument used significantly 

instrumentt not used 
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SummarySummary instruments used in the various policy areas 
Onn the basis of this overview, the following observations may be made. The 

mainn instruments used in the CAP to help achieve the environmental objectives 
havee been the instrument of financial aid and the cross-compliance instru-
ment.. The use of the first is not so surprising in view of the fact that, tradition-
ally,, market-based instruments are frequently used in this policy area. Other 
instrumentss employed for integration purposes are support to specific R&D 
projectss and training/info exchange programmes. Few (conventional) regulatory 
instrumentss have been identified in this context. And, finally, no fiscal instru-
mentss have been introduced (except for the milk levy indirectly) for integration 
purposes.. The Community policy maker has chosen to give extra aid to those 
pollutingg less instead of introducing levies for those polluting more. The most 
frequentlyy used integration instrument in the CTP seems to have been the 
instrumentt of direct regulation (air and noise emission standards, etc.). The 
otherr instrument that has often been employed is the R&D instrument. The use 
off  the instrument of financial support (for ITS deployment projects), of train-
ingg (seafarers) and information exchange (spatial planning) is more limited as 
iss the use of the fiscal instruments. The Community policy maker has mainly 
usedd the instrument of direct regulation to integrate environmental concerns in 
thethe EC Energy Policy. This has been supplemented by the more limited employ-
mentt of the cross-compliance, fiscal, R&D, training and information exchange 
instruments. . 

ComparisonComparison between policy areas of instruments used 
Onn the basis of this overview the following conclusions may be reached in 

relationn to the so-called integration instruments. The extent to which certain 
instrumentss are used for integration also seems to correspond with the extent to 
whichh these instruments are traditionally used in the policy area in question,11 

exceptt for the sui generis instrument of cross compliance. Consequently, fiscal 
instrumentss are not used or are only used to a limited extent for integration 
purposes.. In the CAP, their use is non-existing. In the two other policy areas 
thee use of fiscal instruments is limited either because it is optional for Member 
States,, or because it is limited in scope or because it is both. In fact, with the 
exceptionn of the CAP where such instruments are traditionally used, the use of 
anyy market-based instrument is rather limited. Especially in the CTP and the 
ECC Energy Policy, regulatory instruments are more popular for the purpose of 
integratingg environmental concerns. 

111 This does not necessarily have to be the case because, for example, legislation using the direct regula-

tionn instrument may also incorporate certain provisions of a fiscal nature for  environmental purposes 

andd the other  way around. 
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EvaluationEvaluation of the instruments used 
Itt is possible to assert that the type of instruments used to integrate environ-

mentall  concerns into a particular policy area may be employed to evaluate the 
strengthh of the integration in that policy area. It has been argued that, compared 
too other instruments, market-based instruments (such as fiscal instruments) 
aree especially effective in bringing about structural changes because they have 
aa more fundamental impact on (economic) activity/behaviour in general and the 
internall  market in particular.12 It has been contended that, on condition that the 
fiscalfiscal instruments are well designed (high enough rate etc.), they may not only 
leadd to a shift away from the most or more environmentally damaging practices/ 
behaviour,, but might even result in more structural changes.1' Since integration 
iss about adjusting other policy areas so as to tackle the root causes of environ-
mentall  problems, it seems that the mix of integration instruments should at 
leastt include such fiscal instruments. Therefore, it appears regrettable that these 
instrumentss have not been used more frequently in the context of the three 
policyy areas examined. The existing fiscal signals are too weak to constitute real 
effortss to internalise environmental costs. They fall short of truly applying the 
polluterr pays principle. 

Ann instrument that also seems very efficient for integration purposes is the 
cross-compliancee instrument. Although it is used in all three policy areas exam-
ined,, the application of the instrument is often optional for Member States or 
veryy flexible. Other integration instruments that all three of the selected policy 
areass have in common are of a more indirect, less 'intrusive' nature, in particu-
lar,, support to particular R&D, training and information exchange programmes. 

Itt may be observed that the failure to use market-based instruments, in 
particular,, fiscal instruments, as well as the failure to use the full potential of 
thee cross-compliance instrument and, on the contrary, the use in all policy areas 
off  more indirect,, less intrusive instruments, corresponds with the above-made 
observationn that the integration efforts have not been so strong, in the sense that 
theyy have not led to radical changes of the policy areas, its objectives and the 
meanss to achieve those. 

111 Deketelaere 1996, p. 10. On the effective use of market-based/economic instruments to tackle envi-

ronmentall  problems, see also: Tietenberg 1990, p. 17,23,30-31; Carlsson & Hammar 2002, p. 365-372 

andd Stewart 2002, p. 9-26. The latter indicates that market-based or economic instruments provide 

incentives,, in many applications, for cost-effective environmental protection that are superior to those of 

commandd regulation (p. 9). He further stresses that 'The virtues of economic instruments for environ-

mentall  protection are not merely theoretical; they have been and are being confirmed by experience' (p. 

19). . 
133 Rehbinder 1993, p. 66-67. See also EEA, Environmental Signals 2000, p. 27. 
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OtherOther innovative instruments 
Forr reasons of completeness, it should be observed that there exist more 

instruments,, then the above, that can be used in order to promote environmen-
tall  objectives. The Commission has, for example, proposed the use of green-
housee gas emission trading.'4 This instrument has not been analysed in this 
studyy because I consider it to be a (new) instrument of environmental policy. It 
iss designed to mainly promote environmental objectives. 

InIn  sum 
Inn sum, two observations may be made about the instruments used to 

integratee environmental concerns into the policy areas examined. First, it seems 
thatt the policy area in question determines the extent to which certain instru-
mentss are used for integration purposes. This appears to correspond with the 
extentt to which the instruments are traditionally employed in the area. Second, 
thee (arguably) most effective integration instruments, i.e. the fiscal ones, are not 
usedd or are only used to a limited extent. This is not surprising in the light of 
thee previous observations on the strength of the identified integration. 

44 lin k with theory: is the integration sufficient? 

Introduction Introduction 
Myy research shows that, over the years, quite a lot of agri-

cultural,, transport and energy legislation has been given an environmental 
componentt (amount of integration efforts). However, it also indicated that a lot 
off  the integration efforts are rather weak, often being integration as a result of 
thee pursuit of compatible objectives (no conflict situation) or (incidental and 
deliberate)) integration of a non-structural nature (conflict situation). In addition, 
itt was concluded that the corresponding, most effective integration instruments 
havee not been used. This part wil l examine whether these integration efforts are 
neverthelesss sufficient in light of what the integration principle, as laid down in 
Articlee 6 EC, requires. In other words, the question is whether the Community 
observedd this principle when (further) developing and implementing the CAP, 
CTPP and the EC Energy Policy. 

LinkLink  to the most plausible interpretation 
Too be able to answer this question it is important to know what the principle 

inn Article 6 EC (more or less) requires. In Chapter II above, various possible 
interpretationss were identified. I concluded that the most plausible interpreta-
tionn resulted in a requirement for the Community policy maker to take the envi-

COM(20OI )J8 II  (see also above, Chapter  VII) . 
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ronmentallyy friendly way of pursuing the policy-specific objectives in question 
or,, if this is not possible, to pursue these objectives in the least environmentally 
damagingg way available. It might even require that certain of these objectives 
aree abandoned depending on whether they are essential for the achievement 
off  the principal objectives of the Community. In other words, integration is all 
aboutt combining objectives. It consists of adopting measures that contribute to 
thee achievement of several objectives. If objectives are incompatible, it requires 
thatt a balance or compromise is found or reached. 

Inn other words, it seems that, the most difficult question in relation to Arti-
clee 6 EC is nott whether there should be integration or not but rather how much 
integrationn there should be. How strong does the integration have to be in light 
off  the provision in this Treaty article? It seems it wil l depend on the policy area 
inn which the environmental protection requirements must be integrated. In 
particular,, it depends on the nature of the policy-specific objectives. If these are 
'compatible'' with the environmental objectives, integration is (almost) inherent 
inn action relating to that policy area. The more incompatible the policy-specific 
objectivess are, the more integration is needed or rather the stronger the integra-
tionn must be. Otherwise, it wil l be impossible to reach the required balance 
betweenn the different principal objectives of the EC. 

Consequently,, the question that I wil l try to answer here is whether the CAP, 
CTPP and the EC Energy Policy have been sufficiently defined or redefined so 
ass to reach a balance between the various types of objectives involved. In what 
follows,, it wil l be argued that, in neither of the three policy areas, a balance 
betweenn the various objectives has been reached (yet). 

IsIs there sufficient integration in the CAP? 
Thee CAP was first developed and implemented in the 60s and 70s on the 

basiss of the specific objectives in the relevant Treaty title. This occurred in such 
aa way that certain environmentally damaging trends in the sector (intensifica-
tionn and concentration) were reinforced. Clearly, there was no balance between 
thee agricultural and the environmental objectives. There was not even a balance 
betweenn the various agricultural objectives for that matter. Still, the fact that 
theree was no balance with environmental objectives was not contrary to any 
principlee for the simple reason that there was no principle yet. There were 
nott even environmental objectives. Such a principle and such objectives did 
exist,, however, as of 1987 (when the SEA entered into force) so the integration 
effortss made in the context of the 1992 reform were a few years late. In addi-
tion,, because other factors and concerns determined the policy changes, many 
integrationn efforts were not specific enough. 

InIn subsequent years, more (specific) integration efforts were made. Thus, 
thee question is whether a balance has finally been reached between the agricul-
turall  and the environmental objectives and whether the integration principle 
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iss properly adhered to? Unfortunately, it does not seem so. Although quite a 
lott of (deliberate) integration efforts have been made over the years, these are 
mainlyy situated in the structural/rural development subpolicy and not in the 
markett and price subpolicy. Indeed, it seems that the environmental objectives 
aree systematically pursued in the context of the structural/rural development 
subpolicyy (mostly in the form of optional aid for environmental purposes and 
compulsoryy cross-compliance requirements - cfnew rural development regula-
tion),, although it should be added that certain provisions for aid do (still) breach 
thee polluter pays principle. The integration efforts in the context of the market 
andd price policy, however, do not seem to amount to a systematic pursuing of 
thee environmental objectives. The deliberate integration efforts are limited to a 
couplee of environmental premia (e.g. extensification premium) and an optional 
cross-compliancee requirement. This imbalance is especially problematic because 
thee budget available for the first subpolicy is a lot less than that available for the 
secondd subpolicy. Although some progress has been made over the years, a lot 
off  the aid given in the context of the market and price subpolicy is still produc-
tion-relatedd while studies show that such production-related aid is not necessary 
forr the achievement of the agricultural objectives and thus the corresponding 
principall  objectives. The polluter is not required to pay, on the contrary in fact, 
thee polluter is (still) paid to pollute. Consequently, this guaranteed 'negative' aid 
underr the market and price policy severely undermines the effectiveness of the, 
mainlyy optional, 'positive' aid under the rural development policy. At the same 
time,, application of the cross-compliance tool is still optional in the context of 
thee market and price subpolicy. Not only must the negative aid in the market 
andd price subpolicy be phased out. At the same time, more funds must be made 
availablee for the already existing integration measures in the context of the rural 
developmentt subpolicy. However, phasing out negative aid would already go 
aa long way. Or, as the Commission itself indicated some time ago: 'Changes to 
marketmarket regimes which alleviate pressure on the environment are likely to have a more 
generalgeneral environmental impact than agri-environment measures, which are usually 
appliedapplied on a limited area.'1*  In addition, it would help, in my opinion, if the envi-
ronmentall  objectives to be achieved by the latter were better specified (see evalu-
ationn of agri-enviroment programmes, under Regulation 2078/92, and forestry 
programmes,, under Regulation 2080/92). 

Itt should be added to this that, although necessary, further reform, espe-
ciallyy of the market and price policy, wil l be difficult. The plans presented by the 
Commissionn in the autumn of 2002 for the next reform round have met with 
greatt resistance, especially from countries such as France, which is a net receiver 

Commissionn Report on the application of Council Regulation 2078/92 on agricultural production 

methodss compatible with the requirements of the protection of the environment and the maintenance 

off  the countryside, COM(97)620, p. 27. 
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off  CAP funds. It seems it wil l be difficult to reach political agreement on the 
proposalss in their current state. Reform appears necessary, not to say fundamen-
tal,, however, not only for environmental but also for budgetary, enlargement, 
(international)) trade and development cooperation reasons. 

InIn conclusion, integration in the CAP seems to have come a long way. 
However,, it may be argued that the integration efforts fall short of having 
establishedd a balance between the economic/agricultural objectives on the one 
handd and the environmental objectives on the other hand. Especially the market 
andd price subpolicy is problematic in this regard. It should be emphasised that 
integrationn efforts by the Community in the context of its agricultural policy are 
alll  the more necessary and important because of the near exclusive competence 
off  the Community in this area. 

IsIs there sufficient integration in the CTP? 
Itt is difficult to determine what the right balance is but it seems that under 

thee CTP no balance is achieved either. It seems that, again, more weight has 
beenn given to economic objectives than to environmental ones in this policy 
area.. It might be difficult to argue that Article 6 EC requires the Community 
too give up on its aim of market integration, both in general and specifically in 
relationn to the transport markets. This aim has been regarded as one of the 
coree means to stimulate economic growth, competitiveness and employment 
inn Europe, or, in other words, to achieve the economic objectives of Article 2 
EC.166 It is less difficult, however, to hold that, on the basis of Article 6 EC, the 
Communityy should have tried to achieve the specific aim and, thus, the general 
objectives,, in less environmentally damaging ways, or even in the least envi-
ronmentallyy damaging ways possible. This means that it should have promoted 
thee use of the least environmentally damaging transport modes over the most 
environmentallyy damaging ones so as to provide for the mobility needed by 
businesss and individuals. In particular, Community action should have focused 
firstfirst or mainly on the liberalisation of the railway sector. Or, it should have at 
leastt ensured that this and other less environmentally damaging transport 
modess were not put at a disadvantage so that they could compete properly 
withh the other, more/most damaging, modes. The liberalisation of transport 
marketss should not have been based on a modal approach with an emphasis 
onn achieving equal competitive conditions within each mode but rather on an 
integratedd approach to transport, as the Commission itself admitted. Technical 
standardss for rails should have been adopted more quickly, the legislation on 
infrastructuree use charging and allocation of capacity for railways should have 
beenn completed sooner, etc. That way the Community might have counteracted 

Notee that internal market and mobility are not end-objectives, but rather means to achieve end-objec-

tivess (or long-term objectives) such as economic growth, competitiveness, a high standard of living, etc. 
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thee modal imbalance trend. Instead the Community did exactly the opposite. 
Itt is only more recently that serious action has been adopted and implemented 
aimedd at stimulating transport by rail for example. However, as was already 
indicatedd above, this is not occurring purely for environmental reasons. The 
actionn is designed also to contribute to the fight against congestion on the roads. 
Thee main integration efforts that were made in the context of the CTP over the 
yearss consisted of efforts to make the most harmful modes less harmful (by way 
of,, for example, air and noise emission standards). This appears insufficient in 
lightt of what the integration principle in Article 6 EC requires. Indeed, it seems 
thatt the requirement to strike a balance between the various objectives desires 
aa lot more. As already indicated above (Chapter VI, Section 4.4.4), a better 
reflectionn of transport costs, including environmental costs, by way of fiscal 
instrumentss could lead to a (further) shift towards the less damaging modes 
andd might even help reduce transport volumes (demand management). It seems 
unlikelyy that such a policy (change) would endanger the achievement of the 
non-environmentall  principal objectives of the Community. It might even be 
arguedd that structural action is required. In fact, this is what the idea to decou-
plee transport growth from economic growth is all about. In other words, the 
demandd for transport itself should be tackled. This view has also been defended 
inn literature,17 

Itt should be added that the failure to integrate environmental protection 
requirementss when the policy areas were first developed is less 'acceptable' in 
relationn to the CTP than it is in the context of the CAP. The reason lies in the 
factt that the true development of the first (especially the liberalisation process) 
tookk place at a time when the integration clause had already been formally 
introducedd into the Treaty. In other words, the Community legislator was under 
thee formal obligation to pursue environmental objectives in the context of this 
policyy area. 

IsIs the integration sufficient in the EC Energy Policy? 
Thee EC Energy Policy is not as mature as the CAP and the CTP. Taking 

togetherr the action in relation to the energy sector does not yet amount to a 
commonn policy. The Community is still in the process of developing this policy 
area.. However, it seems that the same mistake is being made as in the CTP. The 
liberalisationn process is not accompanied by measures resulting in true internal-
isationn of external costs, such as environmental ones. The integration principle 
inn Article 6 EC probably does not require for the market integration goal to be 

177 See, for  example, Winter  1996, p. 140:'... Beyond this competence definition, the integration clause 

raisess a substantial duty to take atmospheric pollution into consideration when working out the 

commonn transport policy and to undertake a thorough search for  ways to reduce it, i.e. means of trans-

portt  avoidance must also be considered'. 

471 1 



INTEGRATIO NN OF ENVIRONMENTA L PROTECTION INTO OTHER EC POLICIE S 

abandoned.. After all, it may be regarded as an important means for achieving 
somee of the principal objectives of the Community. However, it seems that the 
liberalisationn process and its potentially negative effects on the environment do 
requiree extra integration efforts. That is why I believe that the current integra-
tionn efforts are inadequate in light of what the integration principle requires. 
Althoughh it includes demand-management measures (see energy efficiency and 
conservationn measures), these seem insufficient, in my opinion, to realise a true 
balancee between the various (conflicting) objectives. Thus, although, unlike 
inn the CTP, the least environmentally damaging behaviour and practices have 
beenn stimulated even before the beginning of the market integration process in 
thee EC Energy Policy, the efforts seem insufficient. Fiscal measures could have 
aa more fundamental impact on the market. However, factors such as fears to 
losee the right to determine their fuel mix and of jeopardising the competitive 
positionn of their industries, or in other words, of endangering the achievement 
off  political and economic objectives, arguably prevent the adoption of such more 
fundamentall  action. 

Whetherr support for nuclear energy so as to ensure security of energy supply 
(aa so-called compatible objective) constitutes a breach of the integration princi-
plee is uncertain. Insofar as the use of this energy source is promoted by action 
basedd on the Euratom Treaty, it could be argued that this is not contrary to Arti-
clee 6 EC. The reason lies in the simple fact that the principle in this article does 
nott seem to apply to action taken under the Euratom Treaty, as was concluded 
inn the chapter on the content of the article. To the extent that one regards this 
energyy source as one of the most environmentally damaging instead of one of 
thee least environmentally damaging sources, a policy encouraging it may be 
consideredd unfortunate from an environmentally point of view. But this is not 
thee same as a policy in breach of the Treaty provisions. 

OverallOverall conclusion 
Thee overall conclusion is that in the three policy areas examined some 

integrationn has taken place but more is possible and probably even required on 
thee basis of the integration principle in Article 6 EC. Although it is difficult 
too establish what types of integration the clause exactly requires because the 
Communityy institutions do seem to have a substantial amount of discretion in 
applyingg it, it appears that, overall, the identified integration in each one of the 
policyy areas examined is insufficient. It does not seem as if the Community 
policyy maker has succeeded in founding a balance between the environmental 
objectives,, on the one hand, and the various policy-specific objectives, on the 
otherr hand. The dynamics of and the interests associated with a certain policy 
areaa are not radically changed to accommodate for environmental concerns. On 
thee contrary, the extent to which environmental concerns are integrated is deter-
minedd by the policy area in question and its specific objectives. 
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Thee fact that fiscal instruments have been insufficiently used resulting in a 
systematicc failure to guarantee the internalisation of environmental costs may 
bee regarded as a breach of the integration principle in that it constitutes a failure 
too systematically apply the polluter pays principle- More efforts should have been 
madee in all the policy areas examined to apply fiscal instruments so as to adhere 
too this environmental principle. The Commission itself has indicated that: 'The 
lacklack of progress in coming to terms with unsustainable production and consumption 
patternspatterns can largely be attributed to a failure to internalise environmental externali-
tiesties into economic activities'.1*  Intentions and proposals in this direction should 
bee worked out and adopted as soon as possible (see energy taxation proposal, 
proposall  for a directive introducing special tax arrangements for diesel fuel as 
welll  as the plans for possible Community legislation on the taxation of passen-
gerr cars, etc.). As to other means of strengthening the integration in the CAP, 
CTPP and EC Energy Policy, I refer to the respective chapters where relevant 
suggestionss for future action were made. 

DataData on environmental effects confirms this conclusion 
Finally,, as already appeared more or less from the comments on the net 

balancee in each one of the sectoral chapters, the above conclusions on the insuf-
ficientficient integration in light of Article 6 EC are confirmed by empirical data on the 
statee of the environment. Data does in fact show that environmental gains from 
technologicall  improvements and other measures are being offset by increasing 
demandd in the various economic activities examined. If growth was moderate, 
non-structurall  measures might suffice. Then technological improvements could 
possiblyy keep up with increases in demand/consumption. Under the current 
situation,, however, such non-structural action needs to be supplemented by 
moree fundamental action, which tackles the root causes of environmental 
degradation.. The ultimate criterion is whether the link between environmental 
pollutionn and economic activity is broken or not (decoupling economic growth 
andd pollution).19 If the overall burden on the environment continues to grow, no 
reall  balance has been achieved. 

Commissionn Communication 'Ten years after  Rio: Preparing for  the World Summit on Sustainable 

Developmentt  in 3002', COM(aoor)53, p. 10. 
199 It has been suggested that policy should move away fiom attempting to regulate negative outputs. 

Insteadd it should shift towards 'improvin g the efficiency and productivit y of energy, materials and 

otherr  inputs'. The reason for  this lies in the fact that 'unless and unti l the environmental intensity of 

economicc activity is reduced at a rate faster  than the rate of growth, the overall burden wil l continue 

too grow' (see letter  to The Economist by Owen Cylke of the National Environmental Policy Institut e in 

Washingtonn - The Economist October  27th 2001). 
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ii  Summary 

Content:Content: integration in theory 
Thee first part of the research began with a chapter on the con-

tentt of the provision in Article 6 EC. This chapter attempted to systematically 
interprett each one of the elements of this provision so as to come to a global 
interpretationn of the provision. As to the locus of responsibility or scope ratione 
personae,personae, it discovered that, although the provision seems primarily directed 
too the Community institutions, it is possible to argue that it also creates cer-
tainn limited 'direct' and 'indirect' obligations for the Member States. Member 
States'' policies wil l be affected of course where Community law requires them 
too integrate. However, even outside the scope of any relevant secondary legisla-
tion,, it is possible to assert that Article 6 EC creates a certain limited obligation 
forr the Member States. In conjunction with Article 10 EC, it could be argued 
thatt they have a passive obligation to refrain from adopting measures that could 
complicatee or hinder the (future) achievement and observance of the provisions 
inn Articles 6 and 174 EC. It does not matter whether these measures are taken in 
thee context of their environmental policy or in non-environmental policies. 

Sincee the Treaty of Amsterdam came into force, the text of Article 6 EC itself 
indicatess that it is designed to affect the Community policies and activities, as 
listedd in Article 3 EC. After many years of debate, the text is finally clear on this 
point.. Strictly speaking, it means that activities based on Article 308 EC are 
excludedd from the scope of the principle, however. Also excluded is action taken 
underr the other two pillars of the EU Treaty and under the Euratom Treaty. 
Beforee it expired, the ECSC Treaty was not included either. The reasons for these 
limitationss to the scope ratione materiae, if any exist, are unclear. 

Thee next question that was examined under the chapter on the content of 
Articlee 6 EC related to the scope ratione temporis. In other words, when does the 
principlee apply? In this respect, the term 'definition' appears to relate to the 
variouss stages of contemplating, preparing, proposing and adopting specific 
Communityy measures, which make up the policy area in question. It should 
bee stressed that it relates both to the instances when a policy is defined initially 
(insofarr of course that the integration obligation already existed), in other words, 
whenn new legislation under the policy area is adopted, as well as when the policy 
iss being redefined or reformed, i.e. when existing legislation under the policy 
areaa is revised. The term 'implementation' seems to refer to the instances when 
thesee measures are transposed into further Community acts and when they are 
enforced.. It also encompasses the moments when primary law is applied by way 
off  individual decisions. It does not, however, create a direct and concrete obliga-
tionn for Member States to observe the integration principle when implementing 
justt any kind of Community act, even one that does not reflect the principle. 

477 7 



INTEGRATIO NN OF ENVIRONMENTA L PROTECTION INTO OTHER EC POLICIE S 

Sincee the Treaty of Amsterdam, Article 6 EC also provides for an explicit 
goalgoal or aim of the integration principle. Environmental protection requirements 
mustt be integrated 'in particular with a view to promoting sustainable develop-
ment'.ment'. The sustainable development concept is a very 'illusive' concept, however. 
Placedd against the background of the definition in international law documents, 
itt is nevertheless possible to distinguish a 'core content' or 'core meaning'. It 
hass been defined as entailing that continued economic and social development 
shouldd not be detrimental to the environment and the natural resources in order 
forr continued human activity to be possible and natural resources should be 
sharedd equitable among the nations. In the context of the EC Treaty, this means 
thatt the Community must achieve a balance between its economic, social and 
environmentall  objectives. 

Finally,, it was necessary to examine the meaning of the phrase 'environmental 
protectionprotection requirements must be integrated' in Article 6 EC. The phrase 'environ-
mentall  protection requirements' appears to cover the so-called environmental 
objectives,, principles and criteria in the first, second and third paragraph of 
Articlee 174 EC. The next question was therefore: what does it mean for these 
objectives,, principles and criteria to be integrated? In relation to this issue, three 
possiblee interpretations were identified and analysed: a weak ('take into account' 
interpretation),, a strong ('observe' interpretation) and a very strong interpreta-
tionn ('priority' interpretation). In the light of the wording, context and aim of 
thee integration clause, as well as the case law of the EC J relating to it, the most 
plausiblee interpretation of this phrase seems to be the strong interpretation. If 
interpretedd this way, the integration requirement entails that the provisions in 
thee first, second and third paragraph of Article 174 EC must be observed or, better 
yet,, must be applied in other Community policies in the same way as they are 
appliedd in the environmental policy. In other words, 'to integrate environmental 
protectionn requirements into Community policies and activities' means that all 
Communityy policies and activities shall (also) 'contribute to the pursuit of' the 
environmentall  objectives, 'aim at' or %e based on' the environmental principles 
andd 'take account of' the environmental criteria. The environmental objectives, 
principless and criteria are placed on the same level as the objectives specific to 
thosee other policy areas. Concretely, this can be translated as a requirement for 
thee institutions to pursue the specific objectives of other policies in (the most) 
environmentallyy friendly ways. If such ways are not available, the policy-specific 
objectivess must be adjusted so as to achieve them in the least environmentally 
damagingg ways. They might even have to be completely abandoned, depend-
ingg on whether they are really essential for the achievement of the principal 
Communityy objectives in Article 2 EC. 
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LegalLegal consequences of Articles 6 and 174 EC 
Inn the course of the research, I also discovered that there exists great confu-

sionn in literature as to the legal relevance or the legal consequences of, not only 
thee so-called 'principle' in Article 6 EC but also of the so-called 'objectives', 
'principles'' and 'criteria' in Article 174 EC. In order to find some answers, 
relevantt views of certain legal theorists were explored. The writings of Hart, 
Dworkinn and Raz appeared especially interesting and useful in this regard. They 
taughtt me the difference between 'rules' in a legal order, on the one hand, and 
'standardss not functioning as rules' in a legal order (called 'principles'), on the 
otherr hand. I applied the identified theories to the provision in Article 6 EC but 
alsoo to those in Article 174 EC and were able to conclude that (most of) these 
couldd qualify as 'legal principles' (be it in the wide sense, thus, including both 
'policies'' and 'principles in the narrow sense'). Article 174, 3 EC rather seems 
too contain a binding procedural rule, however. An analysis of case law of the 
ECJJ in relation to these provisions confirmed this conclusion on the legal status 
off  these Treaty provisions. In particular, it showed that they play a (significant) 
rolee in legal reasoning and adjudication. They have been used both as tools for 
reviewingg the validity of Community legislative acts as well as for interpreting 
suchh acts. However, it must be added that judicial review in light of the environ-
mentall  objectives and principles remains limited. 

IntegrationIntegration in practice: particularly in the CAP, CTP and EC Energy Policy 
Inn the second part of the research, it was examined whether, and if so, how, 

thee integration principle has been applied in practice. I focused on three diffe-
rentt EC policy areas, most notably, the Common Agricultural Policy (CAP), the 
Commonn Transport Policy (CTP) and the EC Energy Policy. One chapter was 
dedicatedd to each one of these policy areas. Both so-called 'integration efforts' and 
'integration'integration failures' were identified in each one of the areas. Integration efforts 
weree defined as instances where the Community is promoting environmentally 
friendlyy or less environmentally damaging behaviour or practices. Integra-
tionn failures were consequently defined as instances where the Community is 
promotingg the more or most environmentally damaging behaviour or practices. 

AsAs for the CAP, I concluded that the way in which this policy area was first 
developedd and implemented was very damaging to the environment. Using 
mainlyy market-based instruments this policy area was almost entirely aimed at 
encouragingg (read: paying) farmers to produce and thus pollute. Because this 
contributedd to overproduction, which did not only have negative environmental 
effectss but also a negative impact on the Community's budget, policy changes 
weree adopted. This created more room for pursuing environmental objectives. 
Overr the years, various forms of financial aid for environmental purposes 
havee been introduced. In addition, there is an extensive use now of the cross-
compliancee instrument. Environmental objectives have also been pursued in 
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thee context of agricultural R&D and training programmes. However, there has 
beenn no true internalisation of environmental costs. In fact, the effectiveness 
off  the integration efforts is undermined by the still very substantial support 
givenn under the market and price subpolicy, which continues to pay farmers/the 
polluterss to pollute (support is still production-related). 

Integrationn efforts in the context of the CTP mainly consist of, on the one 
hand,, efforts to reduce emissions from road and air transport and, on the other 
hand,, efforts aimed at stimulating the use of less environmentally damaging 
modes,, most notably combined transport and, more recently, railways. No seri-
ouss demand-management measures have been introduced. The use of fiscal 
instrumentss has not resulted in true internalisation of external costs. 

Finally,, in the context of the EC Energy Policy, integration efforts were found 
inn the form of the promotion of cleaner conventional fuels (by way of fuel qual-
ityy standards and fuel tax differentiation), the promotion of renewables (by way 
off  certain provisions in the internal market legislation as well as all sorts of 
otherr instruments), the promotion of biofuels (by way of existing and proposed 
directt and fiscal regulation) as well as support to specific R&D projects, limited 
environmentall  guarantees in the TEN-E rules and, finally, a strategy of energy 
demand-management.. Again, no true internalisation of environmental costs is 
requiredd on the basis of current energy legislation. Proposals in that direction 
havee not been adopted yet. 

EvaluationEvaluation of integration in practice in light of integration in theory 
Inn a final chapter, I distinguished several types of integration. Integration 

effortss were identified that are the result of the pursuit of compatible objectives 
(noo conflict situation) as well as efforts consisting of adjustments to the ways in 
whichh the incompatible objectives are pursued (conflict situation). Quite some 
so-calledd intentional integration of both a structural and non-structural nature 
wass identified in the context of the CAP. Integration efforts seem weaker in 
thee CTP. Although quite a lot of the efforts are intentional, there is no integra-
tionn of a structural nature in this policy relating to the transport sector. The 
integrationn efforts made in the context of the EC Energy Policy are mainly the 
resultt of the pursuit of compatible objectives. They consist of efforts to promote 
aa shift towards less damaging sources as well as attempts to manage demand to 
aa certain extent. Overall, it seems that the integration goes as far as the policy 
areass and their objectives allow for it. Environmental concerns have played or are 
playingg a role in the redefinition of certain policy areas but they are never really 
thee decisive or primary motivation. 

Thiss conclusion is also reflected in the instruments that have been used for 
thee integration of environmental concerns. The extent to which certain instru-
mentss are used for integration also seems to correspond with the extent to which 
thesee instruments are traditionally used in the policy area in question, except for 
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thee sui generis instrument of cross compliance. This is to be regretted, especially 
whenn it comes to the use of fiscal instruments. The use of such instruments 
forr environmental purposes is either non-existing (CAP) or (too) limited (CTP 
andd EC Energy Policy). In addition, it does not seem as if the full potential of 
thee cross-compliance tool is used. The instruments that have been identified 
inn all three policy areas as integration instruments are those of a less intru-
sive,, indirect nature, in particular, R&D, training and information exchange 
programmes. . 

AA final question that I tried to answer was whether the identified integration 
inn the various policy areas is sufficient in light of what the principle in Article 6 
ECEC requires. In other words, in the final stage of the research, I made a link back 
too the conclusions on the content of the integration clause. This allowed me to 
comparee integration in theory (what should happen) and integration in practice 
(whatt has happened). I was able to conclude the following. The policy areas are 
alll  in different stages or states of development. The CAP is a very old policy area 
thatt was first developed long before the integration principle was laid down in 
thee Treaty. The initial development of the policy area in an extremely environ-
mentallyy damaging way was therefore not contrary to any principle. However, 
whilee the principle was incorporated in the EC Treaty as of 1987, serious inte-
grationn efforts only occurred in the beginning of the 90s and were not always 
designedd to pursue specific environmental objectives. Consequently, they lacked 
precision.. The situation has improved recently but it seems that overall integra-
tionn is not sufficient in light of what Article 6 EC requires mainly because of 
budgetaryy reasons. Necessary instruments for integration have been introduced 
butt more funds must be made available to make them truly effective and the 
'negative',, (environmentally damaging) aid provided for in the context of the 
markett and price subpolicy must be phased out. 

TheThe CTP is a more recently developed policy area. In fact, the main body 
off  legislation aimed at liberalising transport markets was adopted at a time 
whenn the integration principle had already been introduced into the EC Treaty. 
However,, the way in which this aim has been worked out and implemented 
wass contrary to the integration principle. By concentrating on achieving equal 
competitivee conditions within each mode instead of taking an integrated 
approachh to transport, the CTP contributed to the modal imbalance trend. In 
otherr words, it helped promote the most damaging transport modes over the 
lesss damaging ones. This is exactly the opposite of what the integration princi-
plee prescribes. 

Andd finally, the following was concluded in relation to the EC Energy Policy. 
Despitee the fact that most legislation does have an environmental component, 
II  argued that no balance has been achieved between energy and environmental 
objectives.. This is mainly because of the fact that the liberalisation process does 
nott go hand in hand with true harmonisation of fiscal standards. Consequently, 
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thee same mistake as in the other policy areas is being made. More guarantees 
shouldd be put in place so as to ensure that the liberalisation process does not 
endangerr the efforts to encourage rational use of energy and does not hinder the 
developmentt and use of alternative energy sources. 

OverallOverall conclusion 
Itt may be concluded that the sum of integration efforts in each one of the 

threee policy areas examined seems insufficient in light of what the integration 
principlee of Article 6 EC requires. It does not appear as if a balance has been 
soughtt and found yet between the various conflicting objectives and principles. 
Itt seems especially difficult also to apply the polluter pays principle in the vari-
ouss policy areas. However, it should be added that the adoption of certain of 
thee proposals of the Commission would already go some way in correcting this 
situation,, especially in the EC Energy Policy The conclusion that a balance has 
apparentlyy not been reached in these policy areas is confirmed by data on the 
trendss in the real environmental effects of the various economic activities they 
regulate.. Especially in the transport and energy sector, the decrease in negative 
environmentall  effects because of certain action is neutralised by an increase of 
negativee environmental effects mainly because of growth in demand. 

22 Concluding remarks 

Thee main conclusion of this research seems to be that integra-
tionn has only taken place in practice more or less to the extent that the policy 
areass and their specific objectives allowed for it. Or, as one author predicted: 'the 
environmentall  dimension will only be integrated to the extent that it does not 
leadd to a modification of the core activities and the core interests of the sector'.1 

Thiss seems to be the case for the integration in all three policy areas examined. 
Often,, the integration takes place in the least 'intrusive' way. For example, for 
thee CAP the majority of integration efforts took place in the rural development 
policyy and not in the better developed market and price policy. For the CTP, the 
effortss can be found in technical harmonisation measures (emission standards, 
pointingg to the beneficial effects of speed limitation devices) but not in the inter-
nall  market policy. Action that makes the most environmentally damaging ways 
lesss damaging has only a limited impact on this policy area and its objectives. 
Iff  radical policy changes have been adopted or suggested, they have not mainly 
beenn instigated for environmental reasons (c/CAP and CTP). In the case of the 
ECC Energy Policy, the integration of a structural nature mainly resulted from 

11 Hey 1999, p. 10. Statement made in the context of an analysis of the so-called Cardif f Process (see also 

above,, Chapter  II , Section 2.3). 
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pursuingg a compatible objective. Consequently, integration has often lacked 
precision.. In my opinion, this is not how the integration principle, as laid down 
inn Article 6 EC, is intended. It was concluded therefore that the integration 
identifiedd in the various policy areas is insufficient in light of what Article 6 EC 
requiress in the most plausible interpretation. Another important conclusion that 
iss common to all three policy areas examined, and that seems linked to the first 
mainn conclusion, is that none of these areas requires the sectors in question to 
trulyy and effectively internalise environmental costs. The instruments that are 
arguablyy the most effective and/or efficient for this purpose, fiscal instruments, 
aree not used (CAP) or are only used to a limited extent (CTP and EC Energy 
Policy). . 

Onn the basis of these main conclusions of the research, it could be argued 
thatt Article 6 EC is of littl e actual relevance for Community policy-making and 
thatt the (strength of the) integration process is, first and foremost, determined 
byy political will . And it appears that the political wil l to truly and effectively 
integratee environmental concerns is lacking. This view appears to be confirmed 
byy the fact that not a lot of the legislative acts examined above explicitly refer to 
thee integration principle (see also immediately below). However, it could also 
bee contended that the integration principle has been wrongfully disregarded 
andd that a large amount of the legislation making up each one of the examined 
policyy areas was adopted in breach of this principle. I would like to defend this 
secondd view here. It is not because a principle is not correctly adhered to that it 
losess its legal status. The question is then of course: how can adherence to the 
principlee be improved? A clarification of the wording in the sense that it explic-
itlyy indicates that non-environmental policies must also pursue environmental 
objectives,, be based on the environmental principles while taking account of 
thee environmental criteria, might improve matters a littl e bit. After all, the 
verbb 'integrate' seems to cause a lot of confusion and it is true that there is a 
reall  difference between interpreting it as a procedural rule (to take account of 
environmentall  requirements) or as a principle that requires the environmental 
requirementss to be observed or applied in other policy areas. 

Somee might argue that the above conclusions are hardly surprising in view 
off  the fact that it concerns a principle here, a principle that is not or difficult to 
enforce,, and that no clarification of the text of Article 6 EC, as suggested, could 
alterr this fact. It is true that, despite the ECJ's positive stand towards the role of 
thee provisions in Articles 6 and 174 EC in the EC legal order, including its appar-
entt willingness to use these provisions for judicial review purposes, the ECJ 
hass not yet annulled a Community act because it was contrary to one or more 
off  these provisions. It cannot be denied that Community institutions have wide 
discretionaryy powers in relation to their application. However, legal action on 
thee basis of the provisions in general, and the integration principle in particular, 
cannott and should not be ruled out. It may be pointed out in this respect that, 
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againstt the background of the measures that have been taken, the discretionary 
marginn of the Community legislator has become more and more limited. A new 
orr revised act should be evaluated against the background of the existing body 
off  legislation. In light of existing policy, it wil l be easier for the EC J to annul acts 
forr breaching the integration principle. Let me illustrate this with an example. 
Supposee the Community adopts an act that further stimulates road transport to 
thee detriment of rail transport. In light of Article 6 EC and against the back-
groundd of the current transport policy, which already promotes road transport 
too a large extent, it is not completely inconceivable, in my opinion, that the ECJ 
wouldd annul this new measure. Another, more controversial example maybe: is 
itt not possible that the Council is brought before the ECJ because it has failed up 
til ll  now to adopt the proposal on energy taxation while it did adopt (and contin-
uess to adopt) liberalisation measures? 

AA question that raises when I conclude that the identified integration seems 
insufficientt in light of what Article 6 EC requires in the most plausible interpre-
tation,, is whether the integration does suffice in light of what the weaker inter-
pretationn of this article requires. It could indeed be argued that the policy areas 
wouldd pass this weaker test. As established above, in this weak interpretation 
thee principle does not require that the assessment of the environmental effects 
off  envisaged action is actually reflected in the measures ultimately adopted. 
However,, it should be recalled that such an interpretation could not result in the 
balancee between the different principal objectives of the Community, as listed in 
Articlee 2 EC and as brought together in the concept of sustainable development, 
whichh is the explicit aim of the integration principle. 

Also,, it should be emphasised that even though integration is generally weak 
andd insufficient, there is more integration than there was before. An evolution 
seemss visible. In this respect, it is interesting to remark that the Community 
legislatorr has begun to incorporate explicit references to the integration princi-
plee in preambles of regulations and directives. The oldest reference is the one in 
thee Preamble of Regulation 2078/92. All of the other identified references were 
foundd in new or proposed legislation.2 At the same time, the ECJ increasingly 

22 For the CAP, explicit references may be found in: the Preamble of Regulation 2078/92 on agri-envi-

ronmentall  programmes and the Preamble of the regulation on horizontal rules for direct aid in the 

markett and price policy (Regulation 1259/1999). For the CTP, an explicit reference can be found in the 

proposall  for an aircraft noise classification framework (which could also be regarded as environmental 

legislationn instead of transport legislation - that would make the reference to Article 6 EC unnecessary) 

andd in the proposal for a revision of the TEN-T guidelines. In relation to the EC Energy Policy, explicit 

referencess were found in Directive 2001/77 on the promotion of renewables (which I have classified as 

environmentall  legislation); the legislation setting out the THERMIE programme; Directive 2002/91 on 

thee energy performance of buildings (which could also be regarded as environmental legislation) and, 

finally,finally, in the proposal to introduce special tax arrangements for diesel fuel (COM {2002)410). 
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referss to or 'uses' the integration principle in its case law (see most recently in 
PreussenElektraPreussenElektra case and Concordia case). One may wonder whether all of this is 
aa consequence of bringing the principle forward in the EC Treaty, and (for the 
legislation)) of the resulting so-called Cardiff Process.3 After all, its place outside 
thee environment title is, especially compared to the other horizontal clauses, 
quitee extraordinary. It all seems to indicate that the principle does have an 
addedd value. A reference to or use of the environmental objective in Article 2 EC 
alonee could (most probably) not explain or result in the existing and proposed 
integrationn efforts. In any case, regardless of whether the principle is actually 
mentionedd or not, it seems that quite a lot of the legislative proposals, which still 
needd adopting, could significantly strengthen integration, especially in the CTP 
andd the EC Energy Policy. 

AA final issue that should be touched upon concerns the relevance of this 
researchh for non-examined (EC) policy areas. First, it is clear that the method 
forr identifying and evaluating environmental integration, which was developed 
inn this book, could be used for examining integration in other (EC) policy areas. 
Second,, it may be observed that it would not be surprising if similar conclusions 
weree reached about the integration in other policy areas, especially if it concerns 
policyy areas with predominantly economic objectives (such as the EC fisher-
iess policy or the EC industry policy). The type of policy area does matter in the 
sensee that if a policy area has a lot of incompatible objectives, it wil l be difficult 
too integrate environmental concerns. At the same time, the integration will 
havee to be all that stronger. On the other hand, even if a policy area has a lot of 
compatiblee objectives, efforts will still have to be made to specify the integration 
soo as to actually secure the environmental benefits of the measures taken. How 
strongg or weak the integration efforts really are in other EC policies, such as the 
fisheriesfisheries policy or the industry policy, but also, for example, the development 
cooperationn policy for example, is material for another book. 

Seee also above. Chapter  II  Section 2.3. 
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Singlee European Act version 

ArticleArticle ljor 
i.. Action by the Community relating to the environment shall have the 

followingg objectives: 
-- to preserve and improve the quality of the environment; 
-- to contribute towards protecting human health; 
-- to ensure a prudent and rational utilisation of natural resources. 

2.. Action by the Community relating to the environment shall be based 
onn the principles that preventative action should be taken, that environmental 
damagee should as a priority be rectified at source, and that the polluter should 
pay.. Environmental protection requirements shall be a component of the 
Community'ss other policies. 

3.. In preparing its action relating to the environment, the Community shall 
takee account of: 

-- available scientific and technical data; 
-- environmental conditions in the various regions of the Community; 
-- the potential benefits and costs of action or of lack of action; 
-- the economic and social development of the Community as a whole and the 
balancedd development of its regions. 

Maastrichtt  Treaty version 

ArticleArticle 13 or  EC 
1.. Community policy on the environment shall contribute to pursuit of the 

followingg objectives: 
-- preserving, protecting and improving the quality of the environment; 
-- protecting human health; 
-- prudent and rational utilisation of natural resources; 
-- promoting measures at international level to deal with regional or world-
widee environmental problems. 

2.. Community policy on the environment shall aim at a high level of protec-
tionn taking into account the diversity of situation in the various regions of the 
Community.. It shall be based on the precautionary principle and on the princi-
pless that preventive action should be taken, that environmental damage should 
ass a priority be rectified at source and that the polluter should pay. Environmen-
tall  protection requirements must be integrated into the definition and imple-
mentationn of other Community policies. 
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3.. In preparing its action relating to the environment, the Community shall 
takee account of: 

-- available scientific and technical data; 
-- environmental conditions in the various regions of the Community; 
-- the potential benefits and costs of action or of lack of action; 
-- the economic and social development of the Community as a whole and the 
balancedd development of its regions. 

Amsterdamm Treaty version 

ArticleArticle 6 EC 
Environmentall  protection requirements must be integrated into the defini-

tionn and implementation of the Community policies and activities referred to in 
Articlee 3, in particular with a view to promoting sustainable development. 

ArticleArticle 174 EC 
1.. Community policy on the environment shall contribute to pursuit of the 

followingg objectives: 
-- preserving, protecting and improving the quality of the environment; 
-- protecting human health; 
-- prudent and rational utilisation of natural resources; 
-- promoting measures at international level to deal with regional or world-
widee environmental problems. 

2.. Community policy on the environment shall aim at a high level of protec-
tionn taking into account the diversity of situation in the various regions of the 
Community.. It shall be based on the precautionary principle and on the princi-
pless that preventive action should be taken, that environmental damage should 
ass a priority be rectified at source and that the polluter should pay. 

3.. In preparing its policy on the environment, the Community shall take 
accountt of: 

-- available scientific and technical data; 
-- environmental conditions in the various regions of the Community; 
-- the potential benefits and costs of action or lack of action; 
-- the economic and social development of the Community as a whole and the 
balancedd development of its regions. 
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General l 
ACPACP African, Caribbean and Pacific states 
AGAG Advocate General 
ATSATS Air Traffic Services 
CAPCAP Common Agricultural Policy 
CFICFI European Court of First Instance 
CHPCHP Combined Heat and Power 
COMCOM Common organisation of the market 
CTPCTP Common Transport Policy 
DGDG Directorate General 
EAGGFEAGGF European Agricultural Guarantee and Guidance Fund 
ECEC European Community 
EC]EC] European Court of Justice 
ECOSOCECOSOC Economic and Social Committee 
ECSCECSC European Coal and Steel Community 
ECRECR European Court Reports 
EEAEEA European Environment Agency 
EECEEC European Economic Community 
ElAElA Environmental Impact Assessment 
EPEP European Parliament 
ESAESA Environmentally Sensitive Area 
£177 European Union 
EuratomEuratom European Atomic Energy Community 
GDPGDP Gross Domestic Product 
HNVHNV High Natural Value 
ICAOICAO International Civil Aviation Organisation 
IEAIEA International Energy Agency 
IEEPIEEP Institute for European Environmental Policy 
1MO1MO International Maritime Organisation 
ITSITS Intelligent Transport Systems and Services 
LFALFA Less Favoured Area 
OECDOECD Organisation for Economic Co-operation and Development 
OJOJ Official Journal 
RESRES Renewable Energy Sources 
SEASEA Single European Act 
TENsTENs Trans-European Networks 
UNUN United Nations 
UNCEDUNCED United Nations Conference on Environment and Development 
UNEPUNEP United Nations Environment Programme 
VATVAT Value Added Tax 
WCEDWCED World Commission on Environment and Development 
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Literatur e e 

AB AB 

CMLRcv CMLRcv 

EELR EELR 

EuGRZ EuGRZ 

EuR EuR 

EuZW EuZW 

ILM ILM 

JEL JEL 
JM JM 
M*R M*R 

NTER NTER 

RECIEL RECIEL 

RMC RMC 

SEW SEW 

TMR TMR 

Administratiefrechtelijk ee Beslissingen 

Commonn Market Law Review 

Europeann Environmental Law Review 

Europiischee Grondrechte Zeitschrif t 

Europarecht t 

Europaischee Zeitschrift fur  Wirtschaftsrecht 

Internationall  Legal Material s 

Journall  of Environmental Law 

Jurisprudenti ee Milieurecht 

Tijdschrif tt  voor  Milie u en Recht 

Nederlandss Tijdschrif t voor  Europees Recht 

Revuee of European Community and 

Internationall  Environmental Law 

Revuee du Marché Commun 

Sociaall  Economische Wetgeving 

Tijdschrif tt  voor  Milieurecht 
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Inleiding Inleiding 
Artikell  6 van het EG-verdrag bepaalt dat milieubeschermingseisen moeten 

wordenn geïntegreerd in de omschrijving en uitvoering van het Gemeenschaps-
beleidd en -optreden en dit met het oog op het bevorderen van duurzame ontwik-
keling.. Er wordt vaak naar deze verdragsbepaling verwezen als het 'integra-
tiebeginsel'.. Het werd eerst in 1987 in the EG-verdrag neergelegd. Dit boek 
analyseertt en verduidelijkt de inhoud en rechtsgevolgen van dit zogenaamde 
'beginsel'' alsmede de manier waarop in de praktijk invulling is gegeven aan het 
beginsel.. De opzet van het boek is met andere woorden drievoudig. 

InhoudInhoud van het integratiebeginsel 
Watt de inhoud van het beginsel betreft, werd ten eerste het toepassingsge-

biedd ratione personae onderzocht. Dit betreft dus de vraag wie verantwoordelijk 
iss voor het integreren van milieubeschermingseisen in ander beleid. Artikel 6 
EGG lijk t gericht te zijn tot de Gemeenschapsinstellingen, al kunnen bepaalde 
indirectee en directe verplichtingen voor de lidstaten niet worden uitgesloten. 
Viaa het implementeren van geïntegreerd Gemeenschapsrecht (indirect) en 
dee toepassing van het beginsel van Gemeenschapstrouw (direct) wordt het 
nationalee beleid toch beïnvloed. De volgende vraag die werd behandeld, had 
betrekkingg op het toepassingsgebied ratione materiae oftewel de vraag naar de 
beleidsterreinenn en activiteiten die onder de toepassing van het integratiebegin-
sell  komen. Hoofdzakelijk op basis van de tekst van de verdragsbepaling kon 
wordenn geconcludeerd dat het om het Gemeenschapshandelen zoals opgesomd 
inn artikel 3 EG-verdrag gaat. Dit betekent dat het strikt genomen niet van 
toepassingg is op maatregelen die gebaseerd zijn op artikel 308 EG-verdrag, het 
EGKS-verdrag,, het Euratom-verdrag en op de andere twee pijlers van de EU. Het 
toepassingsgebiedd ratione temporis kan als volgt worden omschreven. Het begin-
sell  is van toepassing wanneer specifieke maatregelen (regelgeving of individu-
elee beslissingen) worden overwogen, voorbereid, voorgesteld en aangenomen 
alsmedee wanneer deze worden geïmplementeerd en/of gehandhaafd. Het doel 
(off  de ratio legis) van integratie is, zoals wordt aangegeven in het artikel zelf, 'het 
bevorderenn van duurzame ontwikkeling'. Omdat dit een vrij 'ongrijpbaar' begrip 
is,, heb ik vooral getracht een kern te identificeren. Dit doel of beginsel lijk t in te 
houdenn dat een evenwicht moet worden gezocht tussen economische, sociale en 
milieudoelstellingen. . 

Tenn slotte werd de betekenis van de uitdrukking 'eisen inzake milieube-
schermingg moeten worden geïntegreerd' geanalyseerd. Wat betreft de 'eisen 
inzakee milieubescherming' is het goed verdedigbaar dat dit betrekking heeft op 
dee milieudoelstellingen, -beginselen en -criteria van, respectievelijk, het eerste, 
tweedee en derde lid van artikel 174 EG. Op basis van een literatuuroverzicht 
werdenn vervolgens omtrent de uitdrukking 'moeten worden geïntegreerd' drie 
mogelijkee interpretaties geïdentificeerd: een zwakke ('rekening houden met'), 
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eenn sterke ('in acht nemen') en een erg sterke ('prioriteit geven aan') interpretatie. 
Artikell  6 EG kan dan in het licht van de tweede en meest plausibele interpreta-
tiee als volgt, worden vertaald: wanneer de Gemeenschapsinstellingen maatre-
gelenn nemen in de context van niet-milieubeleid moeten zij naast de specifieke 
doelstellingenn van dat beleid ook de milieudoelstellingen nastreven. Dit moet 
gebeurenn op basis van de milieubeginselen en rekening houdend met de milieucri-
teria.. Deze interpretatie blijkt de meest plausibele op basis van de tekst, context 
(systematiekk van het verdrag en andere vergelijkbare clausules) en doelstelling 
vann artikel 6 EG maar ook in het licht van relevante rechtspraak van het Hof 
vann Justitie. In de praktijk zou dat moeten betekenen dat de meest milieuvrien-
delijkee ('no-conflict situatie') of de minst milieuonvriendelijke manier ('conflict 
situatie')) wordt gekozen om de specifieke doelstellingen van het andere beleid te 
verwezenlijken. . 

RechtsgevolgenRechtsgevolgen van het integratiebeginsel 
Eenn volgend hoofdstuk is volledig gewijd aan de mogelijke rechtsgevolgen 

vann de bepaling in artikel 6 EG. Na een literatuuronderzoek en met behulp van 
eenn (bondige) analyse van relevante rechtstheoretische stellingen maar ook in 
hett licht van Hof rechtspraak werd het volgende geconcludeerd. Ten eerste, lijk t 
hett (inderdaad) om een rechtsbeginsel (en geen rechtsregel) te gaan, een rechts-
beginsell  dat kan worden gebruikt als toetsingsgrond voor de rechtmatigheid 
vann Gemeenschapshandelingen. Het betreft evenwel een (bijzonder) marginale 
toetsingg daar de instellingenn ruime discretionaire bevoegdheden hebben bij het 
integrerenn van milieueisen in ander beleid. Ten tweede, blijkt vooral uit recht-
spraakk dat dit rechtsbeginsel eveneens kan worden gebruikt bij het interpreteren 
vann primair en secundair Gemeenschapsrecht. 

IntegratieIntegratie in de praktijk 
Zoalss reeds aangegeven, bevat dit boek ook een analyse van de manier 

waaropp het beginsel in de praktijk is toegepast, als dat al is gebeurd. Een 
dergelijkee analyse werd uitgevoerd met betrekking tot drie specifieke beleidster-
reinenn van de Gemeenschap: het Gemeenschappelijke landbouwbeleid (GLB), het 
GemeenschappelijkeGemeenschappelijke transportbeleid (GTB) en het energiebeleid van de Gemeen-
schap.schap. Hierbij lag de nadruk vooral op een analyse van het secundaire recht op 
dezee terreinen. De analyse bouwde verder op de meest plausibele interpretatie 
vann de inhoud van het integratiebeginsel. Na een algemene beschrijving van de 
regelgevingg waaruit het beleidsterrein in kwestie bestaat, werd deze regelgeving 
telkenss in twee categorieën verdeeld. Enerzijds heeft men, voor ieder beleidster-
rein,, de regelgeving die de meest milieuonvriendelijke praktijken stimuleert en 
anderzijdss de regelgeving die milieuvriendelijke of de minst milieuonvriende-
lijk ee praktijken stimuleert. De eerste werden beschouwd als voorbeelden van 
zogenaamdee 'integration failures' en de tweede als voorbeelden van zogenaamde 
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'integration'integration efforts'. Eigenlijk werd dus onderzocht wat het milieueffect van de 
regelgevingg in kwestie is. Daarbij werd ook ingegaan op de instrumenten die 
wordenn gebruikt om de ene soort praktijk te bevorderen boven de andere. De 
onderscheidenn instrumenten waren: directe regulering (waaronder de zoge-
naamdee 'cross-compliance' en de algemeenverbindendverklaring werden gere-
kend),, economische instrumenten (inclusief financiële en fiscale instrumenten) 
enn onderzoeks-, informatie- en trainingmaatregelen of-programma's. 

Inn het hoofdstuk betreffende het landbouwbeleid kwam ik tot de ontdekking 
datt dit beleid, vooral in de eerste decennia, werd gekenmerkt door 'integration 
failures'.. Het beleid was hoofdzakelijk gericht op het stimuleren van productie 
enn dus, indirect, vervuiling. Hierin kwam verandering, niet zozeer omwille van 
milieubeschermingsredenenn maar omdat de sector werd geplaagd door structu-
relee overproductie. Het beleid werd daarom herhaaldelijk hervormd (onder meer 
McSharryy en Agenda 2000 hervormingen). Toch onstond daardoor ook meer 
ruimtee voor de integratie van milieubeschermingseisen. Zo werd bijvoorbeeld 
financiëlee steun vrijgemaakt voor milieubeheer door landbouwers. Ook werd het 
instrumentt van 'cross-compliance' geïntroduceerd. Dit houdt in dat het ontvan-
genn van financiële (basis) steun wordt verbonden aan het nakomen van bepaalde 
milieuverplichtingen. . 

Mett betrekking tot integratie in het transportbeleid werden ook heel wat 'inte-
grationn failures' ontdekt. Eén van de belangrijkste voorbeelden van 'integration 
failure'' (door middel van directe regulering) in dit beleid is de manier waarop 
dee doelstelling van de interne vervoersmarkt werd gerealiseerd. Dit gebeurde 
perr vervoerssector en dus niet op basis van een globale benadering waarbij ook 
rekeningg werd gehouden met de onderlinge concurrentieverhoudingen tussen 
dee diverse transportmiddelen. Met andere woorden, het verwezenlijken van deze 
specifiekee transportdoelstelling droeg niet alleen bij tot de groei in transport 
maarr dit gebeurde bovendien op zo'n manier dat vooral het weg- en luchtverkeer 
werdenn gestimuleerd ten koste van minder milieuvervuilende transportmid-
delenn zoals transport per trein. 'Integration efforts' in het transportbeleid zijn 
hoofdzakelijkk gericht op het beperken van emissies afkomstig van weg- en 
luchttransportt (door middel van directe regulering en R&D). In beperkte mate 
wordenn nu ook maatregelen genomen om het gebruik van minder milieuon-
vriendelijkee transportmiddelen te bevorderen. Er is (nog) geen sprake van struc-
turelee maatregelen die de vraag naar mobiliteit zelf aanpakken. 

Tenn slotte, werd het energiebeleid van de Gemeenschap onder de loep geno-
men.. Met betrekking tot dit Gemeenschapsbeleid werd vastgesteld dat het inder-
daadd maatregelen bevat die gericht zijn op het stimuleren van het gebruik van 
schoneree conventionele brandstoffen maar ook van hernieuwbare energiebron-
nenn en biobrandstoffen. Daarnaast bevat de regelgeving inzake TEN-E (Tran-
seuropesee energienetwerken) een aantal milieugaranties en zijn er ook energie-
besparendee maatregelen ('demand-management') genomen. Het moet evenwel 
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wordenn benadrukt dat vele van deze maatregelen tegelijk of zelfs hoofdzakelijk 
werdenn geïntroduceerd ter bevordering van een zogenaamde 'compatibele' ener-
giedoelstelling,, het beveiligingen of verzekeren van de energiebevoorrading. 

Conclusie Conclusie 
Uitt evaluerend en vergelijkend onderzoek bleek dat de integratie in de 

onderzochtee beleidsterreinen niet bijzonder sterk is. Over het algemeen kan 
hett volgende worden verdedigd. Veelal werden de beleidsterreinen niet radicaal 
aangepastt omwille van milieubescherming. Vaak werd gekozen voor het milieu-
vriendelijkk maken van milieuonvriendelijke praktijken (bv. door emissiewaar-
den)) in plaats van het bewerkstelligen van een shift naar milieuvriendelijk of 
minderr milieuonvriendelijke praktijken of structurele veranderingen teweeg te 
brengenn door de groei/vraag aan te pakken. Als dit toch gebeurt dan is het mede 
omwillee van (het aanpassen van) sector-specifieke doelstellingen. Hierdoor is de 
integratiee niet altijd even specifiek en gericht. Verder is er ook geen systemati-
schee toepassing van het vervuiler betaalt-beginsel bijvoorbeeld. De internalisatie 
vann externe milieukosten (door middel van fiscale instrumenten) wordt niet of 
onvoldoendee afgedwongen. Op basis van het verrichte onderzoek werd daarom 
geconcludeerdd dat integratie in de praktijk slechts lijk t plaats te vinden voor 
zoverr het bestaande beleid en de sector-specifieke doelstellingen dit toelaten. De 
geïdentificeerdee integratie-inspanningen lijken daarom ook onvoldoende in het 
lichtt van wat het beginsel in artikel 6 EC eist (in de meest plausibele interpre-
tatie).. Er lijk t geen evenwicht te zijn gevonden tussen de milieudoelstellingen 
enerzijdss en de beleidsspecifieke, met-milieudoelstellingen, anderzijds. Met 
anderee woorden, praktijk en theorie stemmen niet overeen. 

Tochh is er een lichte evolutie zichtbaar. Deze lijk t samen te hangen met het 
verplaatsenn van het integratiebeginsel naar het begin van het EG-verdrag (door 
hett Verdrag van Amsterdam). Sommige voorstellen die nog moeten worden 
aangenomenn zouden de integratie in de onderzochte beleidsterreinen significant 
kunnenn versterken. De Gemeenschapswetgever lijk t bovendien meer en meer 
bereidd het beginsel expliciet te vermelden in regelgeving. Daarbij komt nog dat 
ookk het Hof van Justitie steeds meer beroep doet op het beginsel. De toekomst 
zall  uitwijzen of deze trend zich inderdaad doorzet. 
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