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CHAPTERR II  THE CONTENT OF ARTICL E 6 EC 

ii  Introductio n 

InIn this chapter, I wil l attempt to define the content of the 
integrationn principle, as laid down in Article 6 of the EC Treaty. It is not easy to 
markk the contours of this principle because the wording of Article 6 EC raises a 
lott of questions. One of the biggest question marks is the meaning of the phrase 
'mustt be integrated'. It is also not entirely evident what must be integrated, or, 
inn other words, what the expression 'environmental protection requirements' 
means.. Besides these interpretation issues, it must also be determined to whom 
thee principle is addressed (scope ratione personae), what the area of activity of 
thee principle is (scope ratione materiae), when it applies (scope ratione temporis) 
andd what its ultimate goal is (ratio legis). 

Whenn interpreting a Treaty provision, one may take into account the princi-
pless on methodology of interpretation laid down in the case law of the EC J.' The 
methodss most frequently employed by the Court in this respect are the literal, 
contextualcontextual and teleological methods of interpretation. The first  method, which may 
bee complemented with a comparative examination of the different language 
versions,, wil l sometimes allow a conclusion to be reached in favour of one of the 
interpretationss suggested, for example, in regard to the scope ratione materiae of 
thee principle. However, where this linguistic analysis fails to resolve the inter-
pretationn problem at hand, because the wording is unclear (which wil l often be 
thee case here), resort must be made to the contextual and/or the teleological 
method.. The first of these methods involves placing the integration provision 
inn its context and interpreting it in relation to other provisions of Community 
laww whereas in the latter the emphasis lies on the ratio legis of the provision and 
thee objectives of the Treaty. Often, these different interpretation methods wil l 
bee combined so as to answer the above-mentioned interpretation problems and 
thus,, reach definite (or at least to the extent possible) conclusions on the content 
off  the integration principle. 

Mostt of the time, the starting point of the analysis for each of the above-
mentionedd aspects of the principle's content will be a summary of relevant views 
inn literature. Even though some of these views concern earlier Treaty versions 
off  the provision laying down the principle, and may therefore not contribute 
unconditionallyy to the interpretation of the formulation currently in force, it 
iss worthwhile mentioning them. Their value or relevance will be indicated 
inn each case. Naturally, great attentionn wil l be given to the effect of the latest 
amendmentss to the relevant Treaty text by the Treaty of Amsterdam. In some of 
thee following sections, it wil l become clear that these latest amendments have 
broughtt both clarification and confusion. 

11 See also Brown &  Kennedy 1994, p. 299-322. 
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Beforee turning to an analysis of the content of Article 6 EC, a brief analysis 
wil ll  be given of the development of the integration 'idea' in policy documents 
off  the Community institutions and a description of the transformation of this 
'idea'' into a 'principle' that is laid down in the EC Treaty. At the same time, 
thee overview below includes references to the main evolutions in relation to a 
similarr notion in international policy documents. In addition, the most recent 
policyy initiatives relating to Article 6 EC are examined briefly. This section is 
concludedd with a short description of similar, what could be called, 'horizon-
tal'' provisions in the EC Treaty. It is necessary to discuss all these matterss first 
becausee they will be referred to and used throughout most of the study, espe-
ciallyy in the sections where the content and legal consequences of Article 6 EC is 
examined. . 

22 Genesis of Articl e 6 EC and enumeration of similar  Treaty 
provisions s 

2.ii  Intro 

Thee next few paragraphs will discuss, what could be called, the 
genesiss of Article 6 EC. It seems that the integration idea was mentioned right 
fromm the start of the environmental policy of the Community in the early 70s. 
Thee importance of the integration idea was repeated in every subsequent envi-
ronmentall  action programme. It was also inserted in a definite form in the EC 
Treaty.. The table immediately below gives an overview of these and other aspects 
off  the genesis of the integration principle as now laid down in Article 6 EC. 

ChronologicalChronological overview of the development of the integration idea in policy docu-
mentsments and the codification in the EC Treaty. 

Date e 

Julyy  1971 

Marchh 1972 

Junee 1972 

Octobe rr  1972 

Decembe rr  1973* 

Junee 1977 

Februar yy 1983 

JulyJuly 1987 (entry into force SEA) 

Actio n n 

Commissio nn Communicatio n on an EC environ -
menta ll  polic y 

Commissio nn Communicatio n on a programm e 
off  the EC fo r an environmenta l polic y 

Stockhol mm Declaratio n 

Pariss  Summi t 

Firs tt  Environmenta l Actio n Programm e 

Secon dd Environmenta l Actio n Programm e 

Thir dd Environmenta l Actio n Programm e 

CodificationCodification of integration principle in Article i)or, 
22 EC 

22 Publication month of the action programme. 
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Decembe rr  1987 

Mayy 1992 

Junee 1992 

NovemberNovember 1993 (entry into force Maastricht 
Treaty) Treaty) 

MayMay 1999 (entry into force Amsterdam 
Treaty) Treaty) 

Decembe rr  1997/Jun e 1998 

Septembe rr  2002 

Fourt hh Environmenta l Actio n Programm e 

Fift hh Environmenta l Actio n Programm e 

Rioo Declaratio n 

AmendmentsAmendments to the integration principle in Article 
i$or,i$or, 2 EC 

AmendmentsAmendments to the integration principle in Article 
66 EC 

Star tt  Cardif f Proces s 

Sixt hh Environmenta l Actio n Programm e 

2.22 Development of the integration idea, insertion and further 
evolutionn in the EC Treaty 

TheThe Stockholm Declaration, Paris Summit and First Action 
ProgrammeProgramme (1972-1973) 

Thee beginning of a Community environmental policy is usu-
allyy situated at the end of 1972. In October of that year, at the Paris Summit, the 
Headss of State or Government of the Member States qualified the Communi-
ty'ss main task of promoting a harmonious development of economic activities, 
aa continuous and balanced expansion, an accelerated raising of the standard 
off  living and closer relations between the States belonging to it (laid down in 
Articlee 2 EC). In particular, they declared that economic expansion was not an 
endd in itself. Rather, it was to form the basis for an improvement not only in 
thee standard of living but also in the quality of life. In this context, particular 
attentionn was to be given to 'intangible values' and 'protecting the environ-
ment'.. Consequently, the Heads of State or Government invited the Community 
institutionss to work out an action programme for an environmental policy in 
(nott of) the Community. Previously, the Commission had presented two com-
municationss on an environmental policy for the EC: one in July 1971 and one 
inn March 1972.' In these communications it had already been argued that the 
protectionn of the environment had to receive a place besides the economic and 
sociall  objectives of the Community and the Member States. It was argued that 
environmentall  protection was both a guarantee and a condition for the harmo-
niouss development of economic activities in the Community. In response to 
thee invitation of Heads of State or Government during the Paris Summit, the 
Commissionn prepared and presented a new policy document on environmental 
policy,, the Programme of Action of the EC on the environment, in 1973.4 Unlike the 
invitation,, the Programme spoke of the environmental policy of the Community 

''  SEC(7i)26i6 and Pb EG 1972 C52/3-5 (only the Dutch version was consulted). 
44 °J J973 C112/1. 
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andd not in the Community. It contained, on the one hand, the 'objectives' and 
'principles'' of a 'Community environmental policy' and, on the other hand, a 
descriptionn of the action to be taken in this field during the next two years. The 
listt of 'principles' of the environmental policy is clearly inspired by the princi-
pless enumerated in the so-called Stockholm Declaration, a declaration adopted 
ass a result of a UN Conference on the Human Environment which was held in 
Junee 1972.5 Some of the 'principles' mentioned in this context are: preventing 
pollutionn or nuisances at source rather than counteracting their effects; avoid-
ancee of significant damage to the ecological balance by way of exploitation of 
naturall  resources; promote scientific research and development with a view to 
environmentall  protection and the principle that activities carried out in one state 
shouldd not cause any environmental degradation in another state. 

However,, most interesting for our purposes are Principle 13 of the Stock-
holmm Declaration and the second-listed 'principle' in the EC Action Programme. 
Thee first reads: 'States should adopt an integrated and co-ordinated approach to 
theirtheir development planning so as to ensure that development is compatible with the 
needneed to protect and improve the human environment for the benefit of their popula-
tion.'tion.' In various instances, the Community Action Programme equally advo-
catess such an 'integrated approach' to environmental protection and economic 
development.. First, there is the second-mentioned 'principle' in the list of 
so-calledd principles of Community environmental policy. It stipulates that: 
'Effects'Effects on the environment should be taken into account at the earliest possible stage 
inin all the technical planning and decision-making processes' because the environ-
mentt 'must be considered as an essential factor in the organisation and promotion 
ofof human progress'.6 In addition, further in the programme, it is specified that 
actionn relating to the protection of the environment should consist of, on the 
onee hand, the adoption of measures to reduce pollution and nuisances, and, on 
thee other hand, ensuring that 'ecological factors... be integrated in devising and 
implementingg common policies' (emphasis added).7 The agricultural policy, 
sociall  policy, regional policy, industrial policy, energy policy, etc. 'must take 
accountt of environmental concerns.8 In other words, it was clear right from the 
beginningg of the Community's environmental policy that an independent policy 
iss not regarded sufficient to achieve environmental protection. Such a policy 
mustt be supplemented by the so-called 'integration' of environmental concerns 
intoo other common policies. Taken together, these phrases in the First Environ-
mentall  Action Programme may be regarded as forming the origin or basis of 

55 Stockholm Declaration of the UN Conference on the Human Environment (16 June 1972), 11 (1972) 

1LM1LM1416. 1416. 
66 OJ1973 C112/6. 
77 Q/i973Cri2/7. 
88 Cyi973Cii2/n. 
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thee provision that can be found now in Article 6 EC and that is referred to as the 
'integrationn principle'. 

However,, it should be added to this that the 'idea' that environmental 
concernss are a component of other policy areas had been expressed before. In 
itss Communication of March 1972, the Commission had observed that envi-
ronmentall  protection was already part of the tasks of the Communities, either 
becausee environmental concerns directly influenced the application of the 
commonn market rules (differences in environmental rules could result in trade 
distortionss etc.) or because it was (implicitly or explicitly) part of existing objec-
tivess (in particular environmental concerns played a role in such policy areas 
ass the agricultural, competition, social, transport, energy and regional poli-
cies).99 The Commission used these observations to justify the need for further 
measuress relating to the protection of the environment as well as to show that 
thee competence for developing and implementing such action could be derived 
fromm the existing tasks and objectives of the Community.10 In other words, 
thee Commission intended to pursue environmental objectives in the context 
off  other policies and not in developing and implementing a new, independent 
policyy area. 

IntegrationIntegration in the Third Action Programme (igS2-ig86) 
Thee 'principles' of the Community environmental policy listed in the First 

Actionn Programme were simply repeated in the second. In its resolution on the 
Thirdd Environmental Action Programme, the Council, however, declared the 
'integrationn of the environmental dimension into other policies' to be one of 
thee priorities for future action." In addition, the programme itself emphasised 
thee link between the integration principle, on the one hand, and the prevention 
principle,, on the other hand." The following was observed in this respect: 'To... 
implementt a preventive environmental protection policy in a full and effective 
manner,, the Community should seek to integrate concern for the environment 
intoo the planning and development of certain economic activities as much 
ass possible... This should result in a greater awareness of the environmental 

99 Only the Dutch version was consulted: Commissie Mededeling betreffende een programma van de EG 

inzakee het milieubeleid, Pb EG 1972 C52/6-8. 
100 See also Sevenster  1992, p. 36 and 43. 
111 Council Resolution on the continuation and implementation of a European Community policy and 

actionn programme on the environment (1982 to 1986), OJ1983 C46/1. The Commission Communica-

tionn 'Progress made in connection with the Environmental Action Programme and assessment of the 

workk done to implement it' , (COM(8o)222) had already indicated that prioritie s for  the futur e could 

include::  'measures designed to give greater consistency between the exigencies of environmental policy and 

thosethose of other policies such as agricultural policy, regional policy, energy policy and transport policy by dove-

tailingtailing environmental policy into those policies more effectively'. 
111 See also Sevenster  1992, p. 43. 
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dimension,, most notably in the fields of agriculture (including forestry and 
fisheries)fisheries) energy, industry, transport and tourism'. 

Itt is interesting to observe that the same link was made in the famous 
BrundtlandBrundtland report, a report titled 'Our common future' and drafted by the World 
Commissionn on Environment and Development (WCED) in 1987.13 This report 
iss especially known for its definition of'sustainable development', which will be 
discussedd below (in this chapter, Section 6.3.1). It also observed, however, that 
environmentall  policies have concentrated too much on 'after-the-fact repair of 
damage'' and argued that 'the ability to anticipate andd prevent environmental 
damage'' requires 'that the ecological dimensions of policy be considered at the 
samee time as the economic, trade, energy, agricultural, and other dimensions'. 
Inn the following paragraph, it then links this integration idea to the sustainable 
developmentt concept by indicating that this concept provides a framework for 
thee integration of environmental policies and development strategies. Finally, 
thee report concludes that: 'Environmental protection is inherent in the concept 
off  sustainable development, as is a focus on the sources of environmental prob-
lemss rather than the symptoms'. 

IntroductionIntroduction of the integration principle in the EC Treaty (ig86-8y) 
Despitee the fact that policy documents already laid down a Community 

environmentall  policy, including the notion of integration, since the early 70s, it 
tookk until 1987, when the Single European Act (SEA) amended the EC Treaty, 
beforee the existence of such a policy was formalised in the Treaty.14 That year a 
chapterr dedicated to the environmental policy was inserted in the EC Treaty. As 
aa result the integration idea, which had been set out in various formulations in 
thee various environmental action programmes, was finally given a definite form. 
Whyy the European Council suddenly accepted the incorporation of a Treaty title 
onn environmental protection while it had systematically rejected earlier sugges-
tionss or requests in this sense is unclear.1' For our purposes here, it is sufficient 
too observe that, in March 1985, the Commission presented a Memorandum on a 
Communityy environmental policy to the Heads of State or Government during 
thee Brussels Summit in which it asked them to endorse three main guidelines 
forr such a policy. The first of these guidelines stipulated that: 'Protection of the 
environmentenvironment is to be treated as an integral part of economic and social policies both 
overalloverall (at macroeconomic level) and by individual sector (agricultural policy, indus-
trialtrial  policy, energy policy, etc.)' adding that 'an active policy for the protection and 
improvementimprovement of the environment can help economic growth and job creation'.16 At the 

'33 WCED 1987, p. 39-40. 
144 The SEA entered into force on i July 1987. 
155 See also Sevenster 1992, p. 90. 
166 Commission Memoranda to the European Council, Bull. EC 3-1985, nr. 3.4.4. 
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endd of the Summit, one of the conclusions of the European Council was indeed 
thatt  'a Community environmental protection policy must be based on the following 
considerations:considerations: (i) having acknowledged that this policy can contribute to improved 
economiceconomic growth and job creation, it affirms its determination to give this policy the 
dimensiondimension of an essential component of the economic, industrial, agricultural and 
socialsocial policies implemented by the Community and by its Member States. (ii)..V 

InIn the context of the Intergovernmental Conference (IGC), the Commission 
proposed,, in September 1985, inserting the following text in the Treaty: 'The 
requirementsrequirements of environmental protection must form an integral pari of the economic, 
industrial,industrial, agricultural and social policies implemented by the Community and by 
itsits Member States'.16 In November 1985, the Presidency, however, suggested the 
phrase::  'Protecting the environment is an essential component of other Community 
policies'.policies'.1919 The version whichh was ultimately adopted and laid down in Article 
i}or,i}or, 2 second sentence read: 

'Environmental'Environmental protection requirements shall be a component of the Community's 
otherother policies'. 

IntegrationIntegration in the Fourth Action Programme (i$8?-ig<)2) 
Att the end of 1987, a new environmental action programme was also 

adopted.. The Fourth Environmental Action Programme reaffirmed the impor-
tancee of the integration of environmental considerations into other Community 
policies.200 By way of illustrating the nature of the initiatives necessary to ensure 
'fulll  integration', an overview was given of the Commission's intentions for 
actionn in relation to particular policy areas. The policy areas in question were the 
oness already identified in the Third Environmental Action Programme (agricul-
ture,, energy, industry, transport and tourism), supplemented with the competi-
tion,, regional, internal market, social, consumer protection and development 
cooperationn policies. Some of these policy areas were or had been newly intro-
ducedd in the EC Treaty by the SEA. However, the Commission's plans in relation 
too integration of environmental considerations in these policy areas were often 
veryy vague. Sometimes, the comments were limited to the acknowledgement 
thatt a particular policy area, or the sector that it regulated, lay at the root of 
certainn environmental problems (e.g. agriculture, energy, transport). In rela-
tionn to some other policy areas, it even seemed as though the roles were being 
reversed.. For example, in connection to the industry policy, one of the objectives 
off  the Commission was to warn industry in advance, whenever possible, of likely 

177 Conclusions, Brussels European Council, 29 and 30 March 1985, Bull. EC 3-198$, nr. 1.2.5. 
t88 Gazzo 1986, p. 37. 
199 Gazzo 1986, p. 69. 
100 0719870328/1. 
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changess in environmental legislation so that they had enough time to adjust to 
thee stricter environmental standards. It would also become the Commission's 
policyy to develop proposals for environmental legislation in close consultation 
withh industry. In relation to the internal market policy, it was even argued that 
thee completion of the internal market by 1992 was one of the most important 
challengess facing the Community and that the achievement of this goal required 
thee active support of all other Community policies. Nothing was said about the 
potentiallyy damaging effects of this project on the environment. 

IntegrationIntegration in the Fifth  Action Programme and the Rio Declaration (1992) 
Thee Fifth Environmental Action Programme differed from the previous 

actionn programmes in that it put great emphasis on the link between 'environ-
mentall  integration' and the sustainable development 'concept' or 'objective'. 
Itt was considered to set out a comprehensive strategy for achieving sustain-
ablee development, the implementation of which requires significant change in 
almostt all major Community policy areas. Again, the link between integration 
andd prevention was emphasised in this context. It was argued that the move 
towardss sustainable development required a fundamental approach that focused 
onn preventing environmental damage rather than remedying it. It demanded an 
approachh that concentrated on the agents and activities causing the environmen-
tall  damage. The current patterns of human consumption and behaviour had to 
changee significantly. The integration of environmental protection requirements 
intoo other policies was regarded as a necessary policy instrument for bringing 
aboutt these changes.11 However, instead of focusing on the integration of envi-
ronmentall  concerns into all existing Community policies, the action programme 
singledd out five so-called 'target sectors' for special attention. These were the 
oness first identified in the Third Environmental Action Programme: the agricul-
ture,, energy, industry, transport and tourism sectors.22 While the emphasis on 
preventionn and integration in the Fifth Environmental Action Programme was 
nott new, the intention to broaden and deepen the range of instruments, includ-
ing,, in particular, the greater use of market forces, was innovative. Such use 
wouldd bring about the necessary changes in current trends and practices.2' 

Aroundd the same time as the preparation by the Commission of the Fifth 
Environmentall  Action Programme, the UN Conference on Environment and 
Developmentt (UNCED) took place. This Conference resulted in the adoption 
off  a declaration: soon after the Fifth Environmental Action Programme was 
adopted.. Principle 4 of this declaration provides that: 'In order to achieve sustain-
ableable development, environmental protection shall constitute an integral part of the 

""  0/1993 C138/22. 

""  O] 1993 C138/28. 

* '' 0 /1993038 /67. 
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developmentdevelopment process and cannot be considered in isolation from it'.1*  UNCED also 
adoptedd 'Agenda 21', a very elaborate action plan which further specified the 
objectivess to be achieved and the activities to be carried out. Not surprisingly, 
onee of the chapters of this document addressed 'the importance of integrat-
ingg environmental factors into policy-making, law, economic instruments and 
nationall  accounting'.35 

VariousVarious specific Commission policy documents 
Besidess mentioning the integration idea in environmental action 

programmes,, over the years, the Commission also prepared many specific 
communicationss as well as green and white papers, each focusing on the inte-
grationn of environmental concerns into a specific policy area. Examples are the 
Communicationn on 'Environment and agriculture' in 1988,26 the Communica-
tionn on 'Energy and the environment' in 1989,27 and the Green Paper on 'The 
impactt of transport on the environment' in 1992.2* 

TheThe Treaty of Maastricht amendments to the integration principle 
Whenn the Treaty of Maastricht came into force the text laying down the 

integrationn principle was amended substantially in an attempt to clarify the 
provision.299 Instead of'shall be a component of, it provided that environmental 
protectionn requirements 'must he integrated into'. It was also added that the inte-
grationn needed to occur into 'the definition and implementation' of other Commu-
nityy policies. In full, Article i}or, 2 last sentence subsequently read: 

'Environmental'Environmental protection requirements must be integrated into the definition 
andand implementation of other Community policies'. 

TheThe Treaty of Amsterdam: moving the integration principle to the front 
Thee text of the integration principle in the EC Treaty was amended again as 

aa result of the adoption of the Treaty of Amsterdam.'0 After the IGC had been 
convenedd to draft the Treaty of Amsterdam, it became apparent that quite some 

144 Rio de Janeiro Declaration on Environment and Development (16 June 1992), 31 (1992) ILM  874. 
255 Johnson 1993, p. 199. 
266 COM(88)338. 
2?? COM<89)369. 
288 The subtitle of the Green Paper  was: 'A Community Strategy for  "sustainable mobility"' , COM(92)46. 

Thi ss Green Paper  was followed by a Commission Communication titled: Communication on 'The 

futur ee development of the common transport policy - A global approach to the construction of a 

Communityy framework for  sustainable mobility' , COM(92)494. 
299 The Treaty on European Union, also the Treaty of Maastricht, entered into force on 1 November  1993. 
300 The Treaty of Amsterdam entered into force on 1 May 1999. 
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Communityy institutions as well as Member States wanted to strengthen the 
integrationn principle.11 First, the Community policies into which environmental 
protectionn requirements had to be integrated were further identified. The phrase 
'intoo other Community policies' was replaced by the phrase 'into the Community 
policiespolicies and activities referred to in Article f. Second, the aim of the provision 
wass specified. Integration must take place 'in particular with a view to promoting 
sustainablesustainable development'. However, this time the changes to the provision were 
nott limited to the text. The principle also changed place in the Treaty. It was 
takenn out of the Environment Title and moved to the front of the Treaty in the 
titlee 'Principles'. It might be interesting to note that it had first been proposed 
too (also) insert tailor-made integration principles or clauses in various titles on 
specificc policies, especially in the Agriculture Title, the Transport Title and the 
TENss Title.'2 In full, Article 6 EC now reads: 

'Environmental'Environmental protection requirements must be integrated into the definition 
andand implementation of the Community policies and activities referred to in Article 3, 
inin particular with a view to promoting sustainable development'. 

Summary Summary 
Inn sum, the roots of the integration principle in Article 6 EC can be traced 

backk to some phrases in the First Environmental Action Programme of 1973. 
Subsequentt action programmes further worked out what was at the time 
moree or less an incoherent 'idea'. In the context of the Third Environmental 
Actionn Programme, this 'idea' was even classified as a priority area for future 
Communityy action. However, incorporation of the principle in the EC Treaty 
onlyy followed in 1987 with the amendments to the EC Treaty by the SEA. As a 
resultt of subsequent Treaty amendments, the text of the integration principle is 
modifiedd and even moved. Before turning to similar provisions in the EC Treaty, 
itt is necessary to briefly discuss the most recent developments in relation to the 
principlee on the policy level. 

311 European Parliament, White Paper on the 1996 Intergovernmental Conference, 1996, Vol. I, II and III 

{onn file with the author). 
3**  Climate Network Europe, EEB, et. al. 1995, p. 6 and European Parliament, White Paper on the 1996 

Intergovernmentall  Conference, 1996, Vol. I, II and III (on file with the author). Germany argued 

howeverr that 'strategic and legal reasons [spoke] against efforts to introduce environmental clauses one 

byy one into individual issue areas' (White Paper, Vol. Ill , p. 9). See also Van Calster & Deketelaere 1998, 

p.. 17. 
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2.33 Recent policy initiatives relating to the integration 
principle e 

TheThe Cardiff Process (1997-1998) 
Thee latest amendments to the integration principle in the EC 

Treatyy seemed to have trickered a (political/policy) process apparently aimed at 
ensuringg a better application of the principle. Since the signing of the Treaty 
ofof Amsterdam, almost all European Councils have given particular attention to 
thee issue.» The process started with an invitation of the European Council to 
thee Commission during the Luxembourg Summit (December 1997). It invited 
thee Commission, in particular, to produce a strategy aimed at achieving the 
integrationn 'goal'. The Commission submitted a document titled 'Partnership 
forr integration - A strategy for integrating environment into EU policies' to 
thee European Council meeting in Cardiff (June 1998).34 The document con-
tainedd some more or less general 'guidelines' for integration. At this meeting, 
thee European Council accepted the (general) integration strategy proposed by 
thee Commission. In addition, it requested that all relevant Council formations, 
startingg with the Agriculture, Transport and Energy formations, each developed 
theirr own comprehensive 'integration strategies', including so-called 'indicators' 
(inn order to monitor progress). At subsequent meetings, the European Council 
systematicallyy extended this request to other formations of the Council (Devel-
opmentt Cooperation, Internal Market, Industry, General Affairs, Ecofin, and 
Fisheries).. The entire process has been referred to as the 'Cardiffprocess'. 

DifferentDifferent from previous policy efforts 
Thee Cardiff Process differs from the earlier policy initiatives relating to 

integrationn in three respects.35 First, a step by step approach is taken by way 
off  'test cases'. The Commission singled out two 'important and urgent policy 
packages'' where decisions had to be taken in the short term and which could or 
weree to serve as test cases for the implementation of the guidelines in the 1998 
Commissionn communication on a partnership for integration (see immediately 
above).. It concerned Agenda 2000 and the implementation of the Kyoto Protocol 
commitments.. The European Council accepted this approach and consequently 

333 See Bull. EU 12-1997, nr. 1.14.56 (Luxembourg); Bull. £1/6/1998, nr. I.n.32-34 (Cardiff) ; Bull. EU 12/ 

1998,, nr. I.8.67-70 (Vienna); Bull. EU 6/1999, nr. I.n.30-32 (Cologne); Butt. EU 12/1999,nr -1.14.46-50 

(Helsinki);;  Bull EU 6-2000, nr. I.37.48 (Feira); Bull. EU 12-2000, nr. I.24.43 (Nice); BuÜ. EU3-2001, 

nr .. I.26.50-51 (Stockholm: only indirectly) ; Bull. EU 6-2001, nr. I.17.32 (Göteborg); Butt. EU 12-2001, nr. 

1.14.344 (Laeken: indirect reference: reference to key environmental indicators); Bull. EU 3-2002, nr. I.7.9 

(Barcelona). . 

>»» COM(98)333-
355 See also Dhondt &  Uylenburg 2000, p. 121-122. 
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startedd inviting the Council formations involved in these 'projects'. Second, the 
responsibilityy for producing the strategies lies with the various relevant Council 
formationss and not with the Environment Council. They are assisted not just by 
thee DG Environment of the Commission but also by some of the other DGs. In 
otherr words, there has been a shift in responsibility for exploring relevant action. 
Thiss approach has been referred to as a strategy of'sectoral self-responsibility, 
mixedd with some elements of leadership by heads of governments'.'6 Although it 
seemss the most logical approach, some have had littl e faith in its effectiveness. 
Thee reason was found in the fact that the various Council formations are not 
ablee to 'let go' of the 'sectoral interests'. It was expected that 'the environmental 
dimensionn wil l only be integrated to the extent that it does not lead to a modifi-
cationn of the core activities and the core interests of the sector'.37 Third, special 
emphasiss is put on monitoring and evaluating progress in the development and 
implementationn of the various integration strategies using so-called indicators 
andd timetables.38 

Thee relevant DGs of the Commission have provided input for the discussion 
inn the various Council formations involved in the Cardiff Process. As a conse-
quence,, quite a lot of Commission communications have been issued in the 
lastt few years, specifically dealing with the relationship between environmen-
tall  protection and a particular non-environmental policy area of the EC. Good 
exampless are: the Working Paper 'Towards a framework for the solution of the 
environmentall  problems caused by traffic of heavy goods vehicles'; the Commu-
nicationn 'Strengthening environmental integration within Community energy 
policy';; the Communication 'The Common Transport Policy - Sustainable 
Mobility:: Perspectives for the Future'; the Communication 'Directions towards 
sustainablee agriculture'; the Communication 'Single Market and Environment' 
andd the Communication 'Integrating environment and sustainable development 
intoo economic and development co-operation policy - Elements of a comprehen-
sivee strategy'.39 

33 Hey 1999, p. 10-12. 
377 Hey 1999, p-10. 
388 Commission Workin g document 'Report on Environmental and Integration Indicator s to Helsinki 

Summit' ,, SEC(i999)i942; Commission Communication 'Indicator s for  the Integration of Environ-

mentall  Concerns into the Common Agricultura l Policy', COM{20oo)20. See also EEA: TERM 2000 

andd TERM 2001 (containing 'indicator s tracking transport and environment integration in the EU'), 

examining,, for  example, whether  we are getting better  at managing transport demand and at improvin g 

thee modal split and whether  we are moving to a fairer  and more efficient pricin g system, which ensures 

thatt  external costs are internalised. 

»» COM(98)444; COM(98)S7i; COM(98)7i6; COM(9g)22; 0 ^ ( 9 9 ) 2 6 3; COM(2ooo)264. 
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ImpactImpact of the process: hard to measure 
Thee Cardiff process has indeed resulted in various policy documents setting 

outt policy-specific strategies for integration of both the Council (formations) and 
thee Commission. These strategies have not always been very concrete, however. 
Orr they seem to be enumerations of already existing proposals and/or measures. 
Indeed,, in March 2001, the IEEP reviewed some of the integration strategies 
andd concluded that they did not yet contain many specific measures that were 
new.400 It is difficult to measure the real impact of this political/policy process on 
thee Community measures actually proposed, adopted and implemented. During 
thee analysis of the secondary legislation making up the policy areas (see below), 
noo explicit references were found to this process inn this legislation.41 For a more 
detailedd analysis of the process, specific academic literature can be consulted.4* 

IntegrationIntegration in the Sixth Action Programme 
Thee starting point of the Sixth Environmental Action Programme seems to 

bee the same as that of the previous programme: integration of environmental 
concernss in all Community policies and achievement of sustainable develop-
mentt throughout the Community.43 The key environmental priorities for the 
nextt ten years are: 1) climate change, 2) nature and biodiversity, 3) environment 
andd health and quality of life (impact chemicals, pesticides, noise, etc.) and 4) 
naturall  resources and wastes. 

2.44 Similar clauses in the EC Treaty 

Introduction Introduction 
Thee provision in Article 6 EC is not the only one with, what 

couldd be called, a 'horizontal effect' in the EC Treaty, however. In fact, since the 
Maastrichtt Treaty, there has been an inflation of such 'horizontally applicable' 
orr 'horizontal' clauses or provisions.44 A horizontal clause for the regional policy 
wass inserted into the EC Treaty at the same time as the one for the environmen-
tall  policy, thus, with the SEA (now Article 159 EC). The Maastricht Treaty intro-
ducedd (more or less) similar clauses for the culture (now Article 151,4 EC) and 

4 00 IEEP report 2001. p. iii . 
411 References were only found in policy documents preparing for  and explaining new policies. See for 

example,, the Commission communications mentioned immediately above, under  the titl e 'Different 

fromm previous policy efforts'. 
422 Quite some literatur e has been published on the Cardif f Process, most notably, Grimeaud 2000, p. 207-

218;;  Unfried 2000, p. 112-119 a°d Wurzel 2001, p. 7-15. 
455 Articl e 1,1 of Decision of the EP and of the Council laying down the Sixth Community Environment 

Actionn Programme, O] 2002 L242/1. 
444 See also: Van Ooik 1999, p. 162 and Sevenster  &  Vedder  2000, p. 4. 
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thee public health (now Article 152,1 EC) policies of the Community, as well as for 
thee industry policy (Article 157, 3 EC) and the development cooperation policy (now 
Articlee 178 EC). The Treaty of Amsterdam added the following policies (or activi-
ties)) to this list: action relating to the equality between men and women (Article 
3,, 2 EC); the employment policy (Article 127, 2 EC) and the consumer protection 
policyy (Article 153,2 EC). In addition, such clauses can be identified in annexes 
too the Treaty of Maastricht and the Treaty of Amsterdam concerning animal 
welfarewelfare and sport. 

RegionalRegional policy 
Articlee 159 (formerly, Article 130b) EC stipulates: 'The formulation and 

implementationn of the Community's policies and actions and the implementa-
tionn of the internal market shall take into account the objectives set out in Article 
1588 and shall contribute to their achievement. The Community shall also support 
thee achievement of these objectives by the action it takes through the Structural 
Fundss (...), the European Investment Bank and the other existing financial 
instruments'' (emphasis added). This clause has been referred to as the 'coordina-
tiontion principle'. 45 

PolicyPolicy relating to culture 
Thee Treaty of Maastricht introduced a title on culture in the EC Treaty 

whichh contained the following provision: The Community shall take cultural 
aspectss into account in its action under other provisions of this Treaty' (emphasis 
added).466 The Treaty of Amsterdam added a specific goal: 'in particular in order 
too respect and to promote the diversity of its cultures'.47 

PolicyPolicy relating to public health 
Articlee 152,1 in the Public Health Title, on the other hand, requires that: 

'A'A high level of human health protection shall be ensured in the definition and 
implementationn of all Community policies and activities' (emphasis added). 
Thee Maastricht version of this article was actually quite different. Article 129, 
11 EC read: 'Health protection requirements shall form a constituent part of the 
Community'ss other policies' (emphasis added). 

IndustryIndustry policy 
Articlee 157, 3 (formerly Article 130, 3) EC provides that the 'Community shall 

contributecontribute to the achievement of the objectives set out in paragraph 1 through the 
policiess and activities it pursues under other provisions of this Treaty' (emphasis 
added). . 

455 Kapteyn &  Verloren van Themaat 1998, p. 1026-1027. 
466 At the time: Articl e 128,4 EC. 
477 Articl e 151,4 EC Treaty. 
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DevelopmentDevelopment Cooperation policy 
Articlee 178 (formerly, Article 13011) EC reads: The Community shall take 

accountaccount of objectives referred to in Article 177 in the policies that it implements 
whichh are likely to affect developing countries' {emphasis added). 

EqualityEquality between men and women 
Articlee 3, 2 EC requires that: 'In all the activities referred to in this Article, 

thee Community shall aim to eliminate inequalities, and to promote equality, 
betweenn men and women' (emphasis added). 

EmploymentEmployment policy 
Articlee 127, 2 EC provides that The objective of a high level of employ-

mentt shall be taken into consideration in the formulation and implementation of 
Communityy policies and activities' (emphasis added). 

ConsumerConsumer protection policy 
Besidess a horizontal provision in relation to action on equality between men 

andd women and the employment policy, the Treaty of Amsterdam also intro-
ducedd a horizontal provision in relation to the consumer protection policy of 
thee Community. In particular, it is provided now that the consumer protection 
requirementss 'shall be taken into account in defining and implementing other 
Communityy policies and activities' (emphasis added). 

ActionAction relating to animal welfare 
Annexedd to the Treaty of Maastricht was a Declaration on the protection of 

animals.. This stated that: The Conference calls upon the European Parliament, 
thee Council and the Commission, as well as the Member States, when drafting 
andd implementing Community legislation on the common agricultural policy, 
transport,, the internal market and research, to pay full regard to the welfare 
requirementss of animals' (emphasis added). The Protocol on protection and 
welfaree of animals, annexed to the Treaty of Amsterdam is phrased slightly 
different.. It reads: 'In formulating and implementing the Community's agri-
culture,, transport, internal market and research policies, the Community and 
thee Member States shall pay full regard to the welfare requirements of animals' 
(emphasiss added). However, a qualification is added because it is said that full 
regardd shall be paid to animal welfare requirements 'while respecting the legis-
lativee or administrative provisions and customs of the Member States relating in 
particularr to religious rites, cultural traditions and regional heritage'. 

ActionAction relating to sport 
Nott a protocol but a declaration annexed to the Treaty of Amsterdam was 

devotedd to sport. It stated that 'The Conference emphasises the social signifi-
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cancee of sport, in particular its role in forging identity and bringing people 
together.. The Conference therefore calls on the bodies of the European Union 
too listen to sports associations when important questions affecting sport are at 
issue.. In this connection, special consideration should be given to the particular 
characteristicss of amateur sport'. 

Summary Summary 
Thee overview above shows that the provision in Article 6 EC is one of several 

so-calledd 'horizontal' provisions or clauses. In particular, (more or less) similar 
provisionss have been identified in relation to Community policies or activities 
onn economic and social cohesion {or regional policy), culture, public health, 
industry,, development cooperation, equality between men and women, employ-
ment,, consumer protection, animal welfare and sport. What the meaning and 
rolee of these provisions is in the context of the EC Treaty in general and the 
variouss policies in particular, will be discussed in the course of this chapter {see 
especially,, Section 9.1). 

33 Scope ratione personae 

3.11 Introduction 

Inn this section, I wil l try to answer the question as to who must 
bee considered responsible for integration in the sense of Article 6 EC. Thus, I 
wil ll  examine to whom the provision is directed. 

3.22 The wording of Article 6 EC 

Att first glance, the wording of Article 6 EC seems to suggest 
thatt this article is solely directed at the institutions of the Community and 
thuss only concerns action by the Community. In other words, it does not seem 
too apply to the formulation and implementation of policies and activities by 
thee Member States. The text of the article clearly refers to policies and activi-
tiess of the Community as enumerated in Article 3 of the EC Treaty/8 If it was 
designedd to address the Member States (in the first place or at the same time), 
itt might have explicitly referred to these, as, for example, Article 159 EC does 
inn relation to the objectives of the regional policy.49 This view in relation to the 

Thee 1987 version of the principle already used the term 'Community' and it has been like that ever 

since.. Observations in relation to this issue prior to the adoption of the Maastricht and Amsterdam 

changess or amendments still contribute to the discussion therefore. 

Articlee 159 EC reads: 'Member States shall conduct their economic policies and shall coordinate them in 

suchh a way as, in addition, to attain the objectives set out in Article 158...'. 
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scopee ratione personae of Article 6 EC has also been the overriding opinion in 
literature.. Like the other environmental principles, the integration principle, is 
consideredd to 'merely' form the starting point of European environmental policy 
andd not the basis for the policies of the Member States.50 

Itt should be added, however, that the wording of a Treaty provision is not 
necessarilyy decisive in this respect. Other policy-specific objectives, most nota-
bly,, those for the CAP in Article 33, i EC, have been considered 'binding' for the 
Memberr States and this despite the fact that the Treaty text does not explicitly 
mentionn them. From case law of the ECJ, it appears that the Member States 
aree bound by the objectives in Article 33 EC when adopting rules on matters 
forr which there are no Community rules yet.5' Consequently, the wording of 
Articlee 6 EC is not a very reliable criterion for determining the entities to which 
thee article is directed. Certain case law of the ECJ and of national courts gives 
furtherr indications, however. 

3.33 Relevant case law 

Casee law of the ECJ, specifically in relation to the provisions in 
Articless 6 and 174 EC, seems to confirm the proposition that these articles are 
directedd to the Community institutions and not to the Member States. In the 
PeraltaPeralta case, the Court held that Article i3or EC {now Articles 6 and 174 EC) is 
limitedd to defining the general objectives of the Community in the matter of the 
environment;; the responsibility for deciding what action is to be taken in this 
respectt is given to the Council.52 It added that the Member States are, however, 
allowed,, on the basis of Article i30t EC (now Article 176 EC), to maintain or 
introducee more stringent protective measures. In his Opinion, AG Lenz was 
moree explicit as he maintained that Article i3or EC is 'generally speaking, incapa-
bleble of affording any criterion for action by the Member States [in the field of the envi-
ronment}'»ronment}'» In casu, this meant that this Treaty provision did not preclude the 
applicationn of the contested Italian environmental legislation. Naturally, such 
languagee is fatal to an argument that these Treaty provisions have direct effect, 

500 Vandermeersch 1987, p. 416-417; Molkenbur 1990, p. 680-681; Sevenster 1992, p. 104; Chalmers 1995, 

p.. 71; De Sadeleer 1999a, p. 85; De Sadeleer 1999b, p. 61; Jans 2000a, p. 22-23 a nd Nollkaemper 2000a, 

p.. 23. See specifically in relation to the precautionary principle: Haigh 1994, p. 237; Lavrysen 1998, p. 

75;; Larmuseau 2000, p. 40-41. 
511 Case 237/82 Jongeneel [1984] ECR 483. In this case, the Court held in particular that, in the absence 

off  Community rules in a certain matter, the Member States retained the power to apply relevant rules 

ass long as those rules are not trade-distorting and contribute to the achievement of the CAP objectives 

pendingg the adoption of Community rules. See also Barents 1994, p. 33. 
522 Case C-379/92 Peralta [1994] ECRI-3453, para. 57-58. 
533 Opinion AG Lenz, Case C-379/92 Peralta [1994) ECR 1-3453, paragraph 33. 
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ass one author put it.54 They are not immediately enforceable in national courts by 
individuall  applicants.55 

Nationall  courts have adopted the same approach as the Court. More in 
particular,, in relation to the precautionary principle, a British Court held that 
thee Secretary of State was not required to apply this principle by virtue of Article 
i3or,, 2 EC (now Article 174, 2 EC) when taking action where possible risk of 
environmentall  harm or harm to human health arises. In the Court's view, 
Articlee 174, 2 EC sets out principles on which the environmental policy of the 
Communityy is to be based. It does not create an obligation on Member States to 
takee specific action.56 In relation to the status of the precautionary principle in 
Articlee 174 EC, in particular, reference can also be made to the decision of the 
Dutchh District Court in the Waterpakt case.57 

Forr reasons of completeness, mention should be made here of the (deviat-
ing)) Opinion of AG Cosmas in the Fornasar case.'8 The Judgment of the Court 
inn this case, as well as the Opinion of the AG, is discussed in great detail in the 
nextt chapter (Chapter III , Section 4.2.3.4). It is sufficient here to observe that 
inn his Opinion, which contrasts strongly with the uniform (above-mentioned) 
casee law, Cosmas examines whether Article i3or EC (now Articles 6 and 174 
EC)) can be 'directly applicable' in the national legal order. He checks, more in 
particular,, whether the national judge is required to, in light of the fact that the 
applicablee Community secondary legislation is invalid, apply the provisions of 

544 Hughes 1995, p. 243. 
555 See on direct effect of Treaty provisions: Craig & De Burca 1998, p. 163-175. 
566 Queen's Bench Division, 4 October 1994, R v. Secretary of State for Trade and Industry ex parte 

Duddridgee & Others, J EL 1995, p. 224 with analysis by Hughes, p. 238. See also Thornton & Beckwith 

i997>> P- 59-
577 Rb. Den Haag, 24 November 1999, (2000) M«fR 63 (with case note by Jans & Verschuuren). See also 

lesss explicit: Rb. Den Haag, 21 October 1999, {2000) MsjR 8 (with case note by Verschuuren). Even 

though,, it is correct that a shift is noticeable in Dutch case law from implicitly to explicitly using the 

precautionaryy principle for review (see in this sense: Lambers 2000, p. 179), this review is never imme-

diatelyy or directly based on the principle as set out in Article 174, 2 EC. Rather it concerns instances 

wheree the principle has been laid down in specific national legislation or policy documents or national 

legislationn implementing Community law with a precautionary approach. See e.g. ABRS, 28 Janu-

aryy 1999, {1999) AB177, with case note by Backes (implicit review). See also e.g. President ABRS, 21 

Decemberr 1999, 3 (2000) JM 45, with case note by Van der Meijden; ABRS, 12 May 2000, (2000) MsJJJ 

159.. Calls for clear codification of the precautionary principle in (more general) national legislation have 

becomee more and more frequent. (See e.g. Backes 1999, nr. 177. See also Lambers 2000, p. 179)- That 

codificationn in national law has a positive effect on the development of case law relating to environ-

mentall  principles such as the precautionary principle appears from the situation in Flanders (compare 

Lavrysenn 1998, p. 75, with Larmuseau 2000, p. 40). 
588 Opinion Advocate General Cosmas in Case C-318/98 [2000] ECRI-4785. 
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Articless 6 and 174 EC instead and thus come to a definition of 'hazardous waste'. 
Hee concludes that the Treaty provisions in question are 'quasi direct', arguing 
thatt the national legislative framework should indeed be reviewed on the basis 
off  the (precise and concrete) 'core content' ('noyau intangible') of the Treaty 
provisions.599 Whatever it is he means by this, the Court refrains from following 
thee reasoning. It does not declare the directive at issue invalid and consequently 
doess not view the national regime, 'directly' in the light of the environmental 
provisionss in the Treaty. Rather then reviewing the act in the light of the precau-
tionaryy and prevention principle, the Court interprets it in the light of these 
principless and simply answers the questions posed to it by the national judge. 
Consequently,, the Peralta case law still holds. However, it is necessary to qualify 
thiss case law further and make the following three comments. 

3.44 Three additional comments 

3.4.11 Introduction 

Itt appears from the above-discussed case law that the integra-
tionn principle in Article 6 EC is solely directed towards the Community insti-
tutions,, as are 'the objectives, principles and criteria' in Article 174 EC. The 
precisee extent to which these provisions 'bind' the institutions wil l be examined 
inn the next chapter (Chapter III) . As for the question as to which Community 
institutionss are responsible for the integration of environmental protection 
requirements,, it may be asserted that next to the Commission it also seems to 
'affect'' the Council and the European Parliament. I wil l come back to the inter-
pretationn of this particular aspect of Article 6 EC later in this chapter (see below, 
Sectionn 5). 

However,, the conclusion made on the above-discussed case law should be 
nuancedd or even refined in light of certain elements, including other case law. 
Itt seems incorrect to argue that Article 6 EC (as well as in fact Article 174 EC) 
iss incapable of affecting Member States' policies. These national policies wil l be 
confronted,, for example, with Community legislation that applies or reflects the 
integrationn principle (integration in harmonised areas). Using the principle of 
Communityy loyalty, it might even be contended that Article 6 EC in fact imposes 
somee kind of general passive obligation on Member States to refrain from action 
thatt might frustrate the (future) achievement and observance of the EC environ-

599 Paras 55-61. The views of this AG in relation to this issue seem to have evolved. Earlier, in his Opinion 

too the Stichting Greenpeace case (Case C-321/95P [1998] ECR [-1653), he had limited the scope ratione 

personaee of the integration principle to the Community institutions, arguing, more in particular, that 

itt imposed 'a specific and clear obligation' on the Community institutions, (see also below, Chapter III , 

Sectionn 4.2.6). 
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mentall  objectives and principles. All of this wil l appear from the observations 
below. . 

3.4.22 Integration through implementation 

First,, it may be noticed that, as has also been observed in 
literature,600 the Member States wil l be required to observe a certain degree of 
integrationn because of their obligation to translate into national legislation Com-
munityy secondary law observing or reflecting the principle. The provision in 
Articlee 6 EC, as well as in fact those in Article 174 EC, will be imported into or 
workedd out in secondary law by the Community legislature, and, if this legisla-
tionn is addressed to the Member States, the latter will be under the obligation 
too implement it. Thus, 'indirectly' they wil l 'observe' these Treaty provisions. 
Iff  the secondary legislation in question contains an explicit reference to such 
ann objective or principle, applicants wil l be able to use it to challenge national 
legislationn before a national court. It must be stressed, however, that in such a 
case,, the obligation to adhere to the objectives and principles is derived from the 
Communityy act in question, and not 'directly' from Articles 6 and 174 EC. An 
examplee of a Community act, which may be regarded as requiring the Member 
Statess to integrate environmental protection requirements into another policy 
area,, is Directive 89/552 on the coordination of certain provisions laid down 
byy Law, Regulation or Administrative Action in Member States concerning the 
pursuitt of television broadcasting activities. Article 12 of this directive provides 
thatt television advertising and teleshopping shall not encourage 'behaviour 
prejudiciall  to the protection of the environment'.6' More examples wil l be given 
below,, in the chapters on integration in, respectively, the CAP, the CTP and the 
ECC Energy Policy. 

3.4.33 Environmental Action Programmes and Declarations 

Itt may also be remarked here that some of the environmental 
actionn programmes have clearly promoted the need for integration both at the 
Communityy and the national level. The Fourth Environmental Action Programme 
statess that even though initially the integration objective should first and fore-
mostt be realised at the level of the Community's own policies and actions, it 

Seee in the same sense: Jans 2000a, p. 22-23 aru*  De Sadeleer 1999a, p. 8;. Compare De Sadeleer 1999b, 

p.. 61. Some commentators have placed this remark in the context of the reference in Article 6 EC to 

bothh the definition and the implementation of Community policies and activities: Kamminga & Klatte 

1994,, p. 5; Kamminga 1994, p. 2; (he refers to the EIA directive). Compare Epiney & Furrer 1992, p. 

387-388.. On this wording: see also immediately below. 

OJOJ19891989 L298/23, as amended by Directive 97/36, OJ1997 L202/60. 
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should,, at one point or another, also be implemented at the level of the Member 
States.622 The Fifth Environmental Action Programme provides, inter alia, that 
whereass an assessment of the implications for the environment wil l be made in 
thee course of drawing up Community policies and legislation, Member States 
shouldd undertake similar integration by applying environmental impact assess-
mentss to their own plans and programmes.6*  This observation must be seen in 
lightlight of the fact that the Action Programme concerns a policy and strategy for 
thee environment and sustainable development within the European Commu-
nity,644 as well as the fact that the Programme is said to combine the principle 
off  subsidiarity with the wider concept of shared responsibility, which involves a 
mixingg of actors and instruments at the appropriate levels. 

Similarr language may be found in the Declaration on Assessment of the Envi-
ronmentalronmental Impact of Community Measures in the Final Act of the Treaty of Maas-
tricht.. In this declaration, the Commission and the Member States undertake 
inn its proposals, respectively in the implementation of these proposals, 'to take 
fulll  account of their environmental impact and of the principle of sustainable 
growth'.. In the Declaration on Environmental Impact Assessments annexed to the 
Treatyy of Amsterdam the reference to the Member States has, however, disap-
peared. . 

3.4.44 The effect of the principle of Community loyalty or 
solidarity y 

Anotherr important observation, which must be made in this 
context,, concerns the possible effect of the principle of Community loyalty, or 
solidarity,, set out in Article to (formerly Article 5) of the EC Treaty. Article 10 EC 
containss certain general obligations for the Member States, in particular, two 
positivee obligations and one negative. First, Member States shall take all appro-
priatee measures to ensure fulfilment of the obligations arising out of the EC 
Treatyy or resulting from action taken by the Community institutions. Second, 
theyy shall facilitate the achievement of the Community's objectives. And third, 
theyy shall abstain from any measures that could jeopardise the attainment of 
thee objectives of the Treaty. The first positive obligation can be divided into (a) 
thee obligation to take all appropriate measures necessary to ensure the effec-
tivee application of Community law, (b) the obligation to ensure the protection 
off  rights stemming from primary and secondary Community law and (c) the 
obligationn to act (themselves) to achieve the objectives of the Treaty, in particular 
inn the case of inaction by the competent Community institution.65 The negative 

622 OJ1987 C 328/41. 
6'' OJ 1993 C138/1. 
644 See for a similar remark in relation to the previous action programmes: Sevenster 1992, p. 104. 
655 Kapteyn & Verloren van Themaat 1998, p. 148-163. 
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obligationn also contains three obligations: (a) the obligation to abstain from mea-
suress which could impede the effectiveness of Community law, (b) the obliga-
tionn too abstain from measures which could hinder the internal functioning of 
thee Community institutions and (c) the obligation to abstain from any measures 
whichh could hinder the development of the Community integration process. 
Thee first obligation of these three is the one used to argue that the Member 
Statess must refrain from encouraging the conclusion of agreements, decisions 
orr concerted practices incompatible with Articles 81 or 82 EC. These articles, in 
conjunctionn with Article 10 EC, require the Member States not to introduce or 
maintainn in force measures, which may render ineffective the competition rules 
applicablee to undertakings.66 Finally, Article 10 EC is considered to be 'an expres-
sionsion of the general principle of mutual cooperation'.67 

AA couple of authors have indeed contended that Article 10 EC, together with 
Articlee 3,1 EC, and read in the light of the specific objectives and principles of 
Articless 6 and 174 EC (Article i3or EC at the time), imposes 'wide-rangingobliga-
tionstions of environmental protection, preservation, conservation, prevention and precau-
tiontion on the national competent authorities'.68 While accepting that the Articles 6 
andd 174 EC are not drafted in such a way as to confer rights on individuals, it is 
assertedd that the articles do impose obligations on the Community as well as on 
thee Member States. It is, more in particular, claimed that 'national administrative 
authoritiesauthorities are hound to give effect to the object and purpose of Article ljor when they 
adoptadopt individual environmental decisions'.69 The authors base their reasoning on 
ann analogy with Community competition law. However, upon closer examina-
tion,, it becomes clear that they are in fact referring to the existence of such an 
obligationn in areas that are already harmonised. They assert, in particular, that 
whenn Articles 6 and 174 EC are interpreted together with Articles 3,1 and 10 EC, 
'thee three Articles between them impose an obligation on national authorities to 
applyy these principles whenever they take a decision under any licensing proce-
duree which implements a European directive' (emphasis added).70 In other words, 
theyy simply defend the view that the proper application of national legislation 
adoptedd to implement a directive in the environmental sphere will require the 
observancee of the environmental objectives and principles in the EC Treaty.71 

666 For Article 81 EC: Case 267/86 Van Eycke [1988] ECR 4769, para. 16; Case C-185/91 Reiff [1993] ECR 

1-5801,, para. 14; Case C-153/93 Delta Schiffahrts-und Speditionsgesellschaft [1994] ECR I-2517, para. 

144 and Case C-35/96 Commission v Italy [1998] ECR 1-3851, para. 52-60. For Article 86 EC: Case 13/77 

GB-Inno-BMM [1977] ECR2115, para. 31. 
77 Kapteyn & Verloren van Themaat 1998, p. 158. 

688 Doyle & Carney 1999, p. 44-47. 
99 Doyle & Carney 1999, p. 44. 

700 Doyle & Carney 1999, p. 47. 
711 See also Epiney & Furrer 1992, p. 387: 'weil die Pflkht zur korrekten Umsetzung notwendigerweise 

auchh die Beachtung der durch die jeweilige Richtlinie konkretisierten Ziele impliziert'. 
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Thiss corresponds with what was previously discussed under the first comment. 
Itt may also be indicated here that the applicants in the Duddridge case (see 
above)) also, amongst other arguments in support of their contention, relied on 
Articlee 10 EC. However, the national court did not accept the argument. 

Nevertheless,, it is not entirely inconceivable, in my opinion, to rely on the 
principlee of Community loyalty in Article 10 EC in order to identify the existence 
off  some kind of passive obligation for the Member States to observe the provi-
sionss in Article 6 and 174 EC, outside of any (other) primary and/or secondary 
law.. It is important to observe in this regard that the Court has already recog-
nisedd or identified obligations for the Member States that are additional to those 
createdd by secondary EC law. The Court used the second paragraph of Article 
100 EC (i.e. Member States must facilitate the achievement of the Communi-
ty'ss objectives) in conjunction with the third paragraph of Article 249 EC, for 
example,, to conclude that, in the period prior to the expiry of the transposition 
deadline,, Member States must refrain from adopting measures 'liable seriously to 
compromisecompromise the result prescribed'.72 In other words, the Court identified an obliga-
tionn for the Member States outside the scope of and thus additional to those laid 
downn in the secondary legislation in question. In relation to the provisions in 
bothh Articles 6 and 174 EC, it could be argued that in conjunction with Article 
100 EC, these articles create an obligation for Member States to refrain from 
takingg action which might frustrate the future achievement and observance of 
thee EC environmental objectives and principles. An analogy may be drawn in 
thiss respect with the binding force for the Member States of the CAP objectives 
inn Article 33 EC (see immediately above). 

3.4.55 Similar obligations in other legal instruments 

Finally,, to conclude these paragraphs on the scope ratione per-
sonae,, it may be observed that the Member States can be bound by more or less 
identicall  integration requirements laid down in other legal instruments, such 
ass national legislation or international agreements (see also above, Section 2.2)." 

3.55 Summary 

Takingg into account the wording of Article 6, as well as certain 
casee law of both the ECJ and the national courts, it must be concluded that the 
locuss of responsibility for securing integration, as required by Article 6 EC, 

7272 Case C-129/96 Inter-Environnement Wallonië [1997] ECRI-7411, para. 50. This case concerned the 

adoptionn and implementation of Council Directive 91/156 amending Council Directive 75/442 on waste. 

Seee also Case C-265/95 Commission v France [1997) ECR I-6959, para. 66 (Articl e 28 EC, in conjunc-

tionn with Articl e 10 EC). 
733 See also Sands 1995, p. 205-208 and Nollkaemper  2000a, p. 22-32. 
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seemss to lie, first and foremost, with the Community institutions. However, 
inn the light of some other elements, including other case law of the ECJ, this 
conclusionn should be slightly adjusted or nuanced. Naturally, the Member States 
wil ll  be required to integrate environmental protection requirements to the 
extentt that Community secondary legislation demands this of them. However, 
evenn in areas that have not been harmonised, it is possible to distinguish an 
obligationn for Member States on the basis of Article 6 EC and this in conjunc-
tionn with the principle of Community loyalty in Article 10 EC. It could be argued 
thatt they have a (passive) obligation to refrain from adopting policies which 
couldd complicate or hinder the (future) achievement or observance of the prin-
ciplee in Article 6 EC, just like that of the objectives and principles in Article 174 
EC. . 

44 Scope ratione materiae 

4.11 Introduction 

Thee next few paragraphs will deal with the question of, what 
couldd be called, the 'area of activity' of the principle in Article 6 EC. They will , 
inn other words, examine what is covered by the phrase 'Community policies and 
activitiesactivities referred to in Article 3'. 

4.22 Discussion before the Treaty of Amsterdam 

Intro Intro 
Beforee the adoption of the amendments by the Treaty of 

Amsterdam,, there was plenty of discussion in the literature on the question 
off  which policies came within reach of the integration principle, at the time, 
inn Article i3or, 2 EC. The discussion stemmed from the unclear wording of 
thee article. The phrase 'the Community's other policies' in the SEA version 
(i.e.. after the SEA) as well as the phrase 'other Community policies' under the 
Maastrichtt version (i.e. after the Maastricht Treaty) was insufficiently specific. 
Thee term 'policy' was, and still is, not defined in the EC Treaty. It was thus not 
entirelyy clear whether the phrase in Article i3or, 2 EC encompassed the Com-
munity'ss areas of activity that were explicitly referred to as 'policies', some of 
thosee areas of activity or, rather, all the Community's activities, even those that 
weree not explicitly referred to as 'policies'. 

SEASEA version 
Beforee the Treaty of Maastricht amended the structure of the EC Treaty, the 

phrasee 'the Community's other policies' in the integration provision seemed to 
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referr to Part III  of the Treaty, titled 'Policy of the Community'. Thus, the scope 
off  the principle appeared to be limited to the policies enumerated in that part. 
Asidee from the environmental policy (Title 7), these policies were: the competi-
tionn policy (Title 1), the economic (Title 2) and social (Title 3) policies, the policy 
forr economic and social cohesion (Title 5) and the policy relating to research and 
technologicall  development (Title 6). Title 4 contained provisions relating to the 
Europeann Investment Bank. Action in relation to the free movement of goods, 
persons,, services and capital as well as in relation to the agricultural and trans-
portt sector  - accumulated in Part II,  'Foundations of the Community' - seemed 
too be excluded from the scope of the principle. Not included either were the 
activitiess of the Community under Part IV of the EC Treaty, i.e. the 'Association 
off  the Overseas Countries and Territories'. However, the Treaty provision laying 
downn the integration principle was rarely interpreted this narrowly in literature. 
Rather,, it was claimed that the provision concerned all Community policies or all 
Communityy activities.74 Indeed, it is difficult to conceive that the principle did 
nott apply to action relating to the internal market, agriculture, transport and the 
associationn countries. In the chapters below, where it is examined whether and, 
iff  so how, the integration principle has been applied in practice, examples wil l 
bee found of integration in these policy areas between the entry into force of the 
SEAA and the Maastricht Treaty. Good examples in the CAP are the introduction 
off  the cross-compliance option in relation to livestock production subsidies as 
welll  as an extensification premium and the development of so-called 'agri-envi-
ronmentt measures'. 

MaastrichtMaastricht version 
Thee Maastricht Treaty implicitly confirms the broad interpretation." This 

Treatyy amended the EC Treaty structure in such a way that Part HI, titled 
'Community'Community Policies' also included the four freedoms and the policies on agri-
culturee and transport as well as a number of new policies (e.g. culture, public 
health,, consumer protection and development cooperation). Article 3 EC was 
alsoo amended. It lists the common policies and activities, which are, together 
withh the establishment of a common market and an economic and monetary 

744 See for  example Von Horst 1988, p. 317 ('aller  anderen Gemeinschaftspolitiken'); Roelants du Vivier  & 

Hannequartt  1988, p. 227; Hailbronner  1989, p. 104; Scheuing 1989, p. 176 ('bei allem Gemeinschaft-

shandeln');;  Vorwerk 1990, p. 63; Beyer  1990, p. 966 ('Jedes Tatigwerden des Gemeinschaft'); Molken-

burr  1990, p. 680 ('in alien Bereichen'); Sevenster  1992, p. 117 (This author  refers to certain paragraphs 

inn the Fourth Environmental Action Programme and the nature of the integration principl e itself to 

defendd a wider  interpretation of its scope.); Grabitz &  Nettesheim 1992, nr. 61 and Epiney 1993. p. 96. 

Compare::  Jahns-Böhm &  Breier  1992, p. 51; Pernice 1992, p. 141. For  the opposite view see Schröer 

1991,, p. 364. 
755 See in the same sense: Zils 1994, p. 27. 
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union,, the available means to achieve the main Community tasks or objectives, 
specifiedd in Article 2 EC. In other words, Article 3 EC translates these general 
taskss into more specific tasks or 'concrete job descriptions'.76 In fact, from that 
momentt onwards, Article 3 has been reflecting all the policy areas and activi-
tiess contained in Part III of the EC Treaty, where they are dealt with in greater 
detail.777 This Part III reflects all but one group of activities because Article 3(t) 
referss to 'measures in the spheres of energy, civil protection and tourism' and 
noo separate titles were - and are still not - dedicated in Part III to this specific 
groupp of measures. For reasons of completeness, it must be observed that the 
provisionss in relation to the association of the overseas countries and territories 
weree and still aree not included in Part III either but in Part IV of the EC Treaty.78 

Itt was thus plausible that the phrase 'other Community policies' in Article 
i3or,, 2 last sentence EC, as introduced by the Treaty of Maastricht, referred to 
thee Community policy areas and activities enumerated in the (restructured) Part 
HII  of the EC Treaty. Nothing in the text of this article suggested that some of 
thesee policy areas or activities in Part III were (to be) excluded from its scope. 
Still,, even after these 'Maastricht changes' some confusion remained in litera-
ture.. This confusion might have been partly caused by the diverging language 
versionss of the provision. The Dutch text, for example, referred to 'Community 
policyy in other areas' ('Gemeenschapsbeleid op andere gebieden') instead of 
'otherr Community policies'. Some commentators argued that the scope of the 
provisionn was not restricted to the common policies as listed in Part HI of the 
Treatyy but that it referred to 'all the Community's activities' or they believed 
thee operation of the principle extended 'to the entire Treaty'.79 Others bluntly 
indicatedd that the phrase 'other Community policies' simply was not specific 
enough.800 They suggested putting the word 'all' before 'other'. The question 
is,, however, which activities would be excluded if the scope of the integration 
principlee was indeed confined to Part III of the EC Treaty, as amended by the 
Maastrichtt Treaty instead of 'the entire Treaty'. The answer to that question is 
suppliedd in what follows, where the clarification that the Amsterdam Treaty 
broughtt or, at least tried to bring, is examined. 

Seee also Kapteyn &  Verloren van Themaat 1998, p. 113-118. 

Inn this respect, the construction of substantive Community law has been compared to a three-stage 

rocket::  the first  stage consists of Article s 2 and 3 EC, the second stage is Part II I  off  the EC Treaty (as 

restructuredd by the Maastricht Treaty) and the thir d stage is Community secondary law. See Kapteyn & 

Verlorenn van Themaat 1998, p. 115. 

Partt  I, II , V and VI  were and still are concerned with, respectively, the 'Principles' , 'Citizenship of the 

Union' ,, 'Institution s of the Community' and 'General and Final Provisions'. 

Sevensterr  1992, p. 408; Kramer 1995, p. 58; Jans 1995, p. 25. 

IEEPP 1995, p. 3. 
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4.33 Wording currently in force: the Amsterdam version 

Thee Treaty of Amsterdam seemed to have finally settled the 
wholee debate because the new text in Article 6 EC explicitly refers to the policies 
andd activities as listed in Article 3 EC. Hence, it encompasses all policy areas 
andd activities of Part II I of the EC Treaty, plus the activities in relation to energy, 
civill  protection and tourism as well as in fact the activities in relation to the 
associationn with the overseas countries and territories. 

Articlee 3 EC provides, more in particular: 

'1.'1. For the purposes set out in Article 2, the activities of the Community shall 
include,include, as provided in this Treaty and in accordance with the timetable set out 
therein: therein: 

(a)(a) the prohibition, as between Member States, of customs duties and quantitative 
restrictionsrestrictions on the import and export of goods, and of all other measures having 
equivalentequivalent effect; 
(b)(b) a common commercial policy; 
(c)(c) an internal market characterised by the abolition, as between Member States, 
ofof obstacles to the free movement of goods, persons, services and capital; 
(d)(d) measures concerning the entry and movement of persons as provided fir  in 
TitleTitle IV; 
(e)(e) a common policy in the sphere of agriculture and fisheries; 
(f)(f)  a common policy in the sphere of transport; 
(g)(g) a system ensuring that competition in the internal market is not distorted; 
(h)(h) the approximation of the laws of Member States to the extent required for the 
functioningfunctioning of the common market; 
(i)(i)  the promotion ofcoordinaton between employment policies of the Member 
StatesStates with a view to enhancing their effectiveness by developing a coordinated 
strategystrategy for employment; 
(j)(j)  a policy in the social sphere comprising a European Social Fund; 
(k)(k) the strengthening of economic and social cohesion; 
(I)(I)  a policy in the sphere of the environment; 
(m)(m) the strengthening of the competitiveness of Community industry; 
(n)(n) the promotion of research and technological development; 
(0)(0) encouragement for the establishment and development of trans-European 
networks; networks; 
(p)(p) a contribution to the attainment of a high level of health protection; 
(q)(q) a contribution to education and training of quality and to the flowering of the 
culturescultures of the Member States; 
(r)(r)  a policy in the sphere of development cooperation; 
(s)(s) the association of the overseas countries and territories in order to increase 
tradetrade and promote jointly economic and social development; 
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(t)(t) a contribution to the strengthening of consumer protection; 
(u)(u) measures in the sphere of energy, civil protection and tourism. 

2.2. In all the activities referred to in this Article, the Community shall aim to elimi-
natenate inequalities, and to promote equality, between men and women.' 

Obviously,, the reference to Article 3 EC must be regarded as an attempt by the 
drafterss of the Amsterdam Treaty amendments to include all Community poli-
ciess and activities under the scope of Article 6 EC. But they did not realise that 
byy clearly defining the scope of the integration principle in this way they also 
clearlyy limited it. The fact that the operation of the principle is now confined to 
policyy areas and activities as specified in Part III of the Treaty (and to a specifi-
callyy identified group of other activities in addition to this) and not to, as some 
asserted,, 'the entire Treaty', does in fact make a difference. 

Inn relation to this new reference in the text of the integration principle, it 
hass been observed that it is now clear that the environment must always play an 
importantt role, even when or where it does not concern a Community policy in 
thee strict sense. It also applies to so-called 'ad hoc action' for example.81 Indeed, 
itt is true that the use of both the word 'policies' and the word 'activities' in 
Articlee 6 EC corresponds with the fact that Article 3 EC refers to fields of activity 
thatt are explicitly called 'policies' and others that are not explicitly classified as 
such,, for example Article 3(m), calling for the 'strengthening of the competitive-
nesss of the Community's industry'.81 However, the action must fall under or 
relatee to one of the policies or activities of Article 3 EC. After all, Article 6 EC 
doess not refer to all Community policies and activities. Why is this significant? 
Thiss has as a consequence that action taken to contribute to the achievement of 
onee of the Community's objectives as set out in Article 2 EC and which cannot 
bee classified under or brought in relation to one of the activities or policies in 
Articlee 3 EC but which is instead based on Article 308 EC is, strictly speak-
ing,, excluded from the scope (ratione materiae) of the integration principle.*3 

Itt may be recalled that Article 308 EC gives the Community institutions the 
powerr to act in case action is necessary to attain, in the course of the operation 
off  the common market, one of the Community objectives, but for which the 
Communityy does not provide the necessary powers. In other words, there is still 
aa 'loophole' or 'lacuna' in relation to this aspect of the scope of the principle. In 
practice,, however, the damage remains limited. Not a lot of legislation is adopted 
onn the basis of Article 308 EC anymore. Recent action based on this provi-

Doumaa 1997, p. 181. 

Itt would have been sufficient for that matter to simply use the term 'activities' because this is what is 

usedd as a general term in the first sentence of Article 3 EC. 

Ecologiee 1998, p. 26. 
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sionn (besides that in the field of energy, civil protection and tourism of course) 
concerned,, for example, a monitoring centre for drugs and drug addiction.84 

Still,, a reference similar to the ones that were found in some of the other 
horizontall  clauses might have been better. Article 151,4 EC provides for the 
takingg into account by the Community of cultural aspects 'in its action under 
otherr provisions of this Treaty'. This clause seems, in other words, to include 
actionn based on Article 308 EC. The same appears true for the provision in 
Articlee 152,1 EC: 'A high level of human health protection shall be ensured in 
thee definition and implementation of all Community policies and activities' 
(emphasiss added). Remarkable in this respect is the reference in Article 178 EC 
whichh contains a horizontal clause for the policy on development cooperation. 
Thee scope ratione materiae of this provision is limited to the policies that the 
Communityy implements and 'which are likely to affect developing countries'. 
Thee same limited scope appears to be the case for the protection and welfare 
off  animals because a Protocol concerning this matter in the Final Act of the 
Amsterdamm Treaty explicitly list some policy areas in which the Community and 
thee Member States must pay full regard to the welfare requirements of animals. 
Itt concerns the agricultural, transport, internal market and research policies, or 
inn other words, also the policies which are most 'likely to affect' the protection 
andd welfare of animals. Because none of this is present in the wording of Article 
66 EC, it can be argued, a contrario, that the scope of the provision even covers 
thee policies or activities that are 'unlikely to affect' the environment. 

4.44 Limited to EC policies and activities? 

Anotherr limitation of the principle in Article 6 EC is of course 
thee confinement to the policies and activities of the 'Community'. In other words, 
basedd on its wording and especially also its context (in the beginning of Title II 
off  the EU Treaty, the title concerning the European Community), the principle's 
applicationn seems to be limited to policies and activities under the EC Treaty. 
Unlikee the sustainable development concept, the integration principle is not 
mentionedd in the Preamble and in the Common Provisions (Article 2) of the EU 
Treaty.. Consequently, its scope does not appear to extend to the other two pillars 
off  the European Union, i.e. the foreign and security policy (Title V) and the 
provisionss on police and judicial cooperation in criminal matters (Title VI), even 
though,, occasionally, the Commission does speak of integration into 'European 
Unionn Policies' instead of 'Community policies'.85 

844 Council Regulation 2220/2000 amending Regulation 302/93 on the establishment of a European 

Monitorin gg Centre for  Drugs and Drug Addiction (EMCDDA) . OJ 2000 L253/1. 
855 For  example, in a communication of the Commission in 1998 on integration, which was titled 

'Partnershipp for  Integration - A Strategy for  integrating Environment into European Union Policies' 

(COM( 98)333). . 
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Thatt leaves the question whether the principle must be applied in the context 
off  the Euratom and the ECSC Treaties.86 In this respect, it has been pointed 
outt that ECSC funds for environmental protection and their relation with the 
polluterr pays principle can only be explained by a reference to the integration 
principle,877 The environmental component in the rules for State aid to the coal 
industryy may also be mentioned in that context.88 The wording of the principle 
(i.e.. the use of the term 'Community', instead of e.g. 'European Community') 
doess not necessarily exclude such an interpretation. However, its context does. 
Iff  the integration principle was really intended to affect policies and activities 
otherr than the ones under the EC Treaty, including those under the ECSC and 
Euratom,, it would have been better to incorporate it in the Common Provisions 
off  the EU Treaty just like the sustainable development concept.89 

4.55 Summary 

Merelyy by looking at the text, it may be concluded that the 
policiess and activities that fall within reach of the provision in Article 6 EC are 
thosee listed in Article 3 of the same Treaty. After many years of debate the text 
iss finally clear on thiss point. It seems, however, that under this current formula-
tionn not every action by the Community falls within reach of the principle in 
Articlee 6 EC. Activities based on Article 308 EC appear excluded from the scope 
off  the principle, as amended under the Amsterdam Treaty. It is also clear that 
thee area of activity is limited to policies and activities of the European Commu-
nityy or EC. In other words, unlike the sustainable development concept (which is 
mentionedd in the Common Provisions of the EU Treaty), the integration princi-
plee does not appear capable of affecting other action underr the European Union 
orr the EU Treaty. The reasons for these limitations are not entirely clear. They 
aree even illogical in view of the fact that the sustainable development concept, 
too which the integration principle is connected (see further below), has a much 
widerr area of activity. 

Seee in the same sense: Kramer 2000, p. 15. 
77 Sevenster 1992, p. 117. 

888 Article 2 Commission Decision 3632/93/ECSC establishing Community rules for state aid to the coal 

industry,, OJ1993 L329/12. 
899 It should be added to this however that the ECSC Treaty expired on the 23th of July 2002. The ECSC 

fundss have been transferred to the EC so as to create a common fund dedicated to research in the coal 

andd steel area (Decision 2002/234, Of 2002 L79/42). It may be argued that the Commission will have to 

managee the research programmes according to the principles laid down in the EC Treaty, including the 

integrationn principle. 
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55 Scope ratione temporis 

5.11 Introduction 

Thee text of the integration principle indicates that environmen-
tall  protection requirements must be integrated both when Community policies 
andd activities are 'defined' and when they are 'implemented'. I wil l discuss this 
wordingg or this aspect of the principle under the title: what is the scope ratione 
temporiss of the principle, or in other words, as an answer to the question: when 
doess the integration principle apply? 

Sincee the entry into force of the Maastricht Treaty (in 1993), in the integra-
tionn provision reference is made to both the 'definition' and the 'implementa-
tion'' of Community policies. The underlying idea of this formulation seems to 
bee that decisions with significant environmental implications can be taken at 
moree than one stage of the 'policy process'.90 In fact, some German commenta-
torss already interpreted the SEA version of the integration principle - not yet 
containingg an explicit reference to various phases of the policy process - as 
requiringg integration at the 'overall policy design stage', when the various 'secto-
ral'' programmes are formulated, as well as, at the next stage, when the Commu-
nityy institutions work out or develop legal and administrative rules to put the 
variouss policy intentions and programmes into practice.91 The application of the 
integrationn principle during or in these various stages of the Community policy 
processs should be looked at more closely. In this context, I wil l first examine 
whatt is meant by the term 'definition' and then proceed to the meaning of the 
termm 'implementation'. 

5.22 'Definitiorf of Community policies and activities 

5.2.11 (Integration at the) Policy-design stage 

Sincee the Maastricht Treaty, the text of the integration princi-
plee itself, more in particular through the use of the term 'definition', seems to 
confirmm that the principle applies right from the start of the Community policy 
process.. This is when, in light of the need to attain the Community objectives 
(thee general objectives in Article 2 EC as translated into the various 'policy- or 
activity-specific'' objectives mentioned in the various Treaty titles), (new) political 
prioritiess are identified and discussed, general policy choices and intentions are 
formulatedd and/or policy programmes are developed. It would seem that the 
phrasee 'the definition of the Community policies and activities' encompasses 

900 See also 1EEP 1992, p. 7. 
911 Kramer 1988a, p. 288; Molkenbur 1990, p. 680 and Jahns-Böhm & Breier 1992, p. 51. 
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bothh the 'initial defining' or 'developing' as well as the subsequent 'redefining', 
'redeveloping'' or 'reforming' of the policies and activities. 

Especiallyy interesting in regard to the policy-design stage are the annual 
workk programmes of the Commission. They contain the main themes and 
politicall  priorities for the coming legislative year. They are sent to the Euro-
peann Parliament to enable a general debate on the issues incorporated as well 
ass to stimulate cooperation and coordination between the institutions.92 The 
workk programme of the Commission is supplemented with a so-called 'indica-
tivee legislative timetable'. This document concretises the political priorities 
establishedd in the work programme. It sets out all of the important legislative 
proposalss for the forthcoming year. For 2000, the 'Indicative list of actions 
foreseen'' (as it has been called), annexed to the Commission's Work Programme 
forr 2000, includes, besides legislative proposals, 'non legislative projects' 
(mainlyy reports, communications and white & green papers) and 'autonomous 
acts'' (mostly Commission decisions and guidelines). Therefore, it is consider-
ablyy more detailed than the list of'new legislative initiatives' of the year before. 
Thee Programme itself, which is laid down in a Communication from the 
Commissionn to the Council, the European Parliament, the Economic and Social 
Committeee and the Committee of the Regions,93 identifies as the priorities for 
2000:: developing the common European Security and Defence Policy, seeking 
furtherr trade liberalisation, strengthening the rules-based trading system and 
addressingg the specific issues of developing countries, promoting strong and 
sustainedd growth achieved through policies aimed at restoring full employ-
mentt and supporting social cohesion, developing a 6th Environmental Action 
Programmee (and continuing the process of integrating environmental consid-
erationss in other sectors), presenting a communication on a health strategy for 
thee EU, preparing for internal reform, etc. 

Thee Commission particularly encourages broad discussion (as well as 
collaborationn and consultation) when it issues communications or green papers 
onn particular matters. Sometimes a framework for action is set out in the form 
off  a White Paper. This way the content of Commission proposals may not only 
bee influenced by discussions with the other institutions but also with interest 
groupss (e.g. NGO's, professional, industrial or commercial organisations), 
nationall  experts and civil servants.94 

Too this it may be added that even though the Commission has, in general, 
thee exclusive right of initiative, (i.e. the Council can only act on the basis of 
proposalss for legislative norms from the Commission), the Council is said to 
makee increasing use of its power under Article 208 (formerly, Article 152) EC to 

922 Craig & de Bürca 1998, p. 147 referring to Westlake 1994 , p. 19-21. 
933 COM(20oo)i55. 
944 Craig & de Bürca 1998, p. 151, 
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askk the Commission to undertake studies it (the Council) regards desirable for 
thee attainment of the common objectives and to submit to it appropriate propos-
als.955 This allows the Council to play a more proactive role in the initiation of 
thee legislative process. As for the European Parliament, it has been accorded a 
similarr 'quasi-right of initiative' under Article 192 (formerly, Article 138b) EC.96 

Whyy is it important to know about these possible rights of Council and 
Parliamentt as well as about the room for interaction between the institutions 
andd other interested parties, when general policy choices as well as concrete 
proposalss are formulated? Well, it has been asserted that when it comes to the 
'effectivee integration of environmental requirements', the Commission is 'the 
mostt important actor'.97 It is indeed true that if insufficient integration occurs 
att the level of the Commission, i.e. in its proposals, it wil l often be impossible to 
introducee environmental considerations at a later stage of the decision-making 
process.. However, as it appears from the above, it is important to remember 
thatt many external 'elements' may influence the Commission's services when 
theyy prepare policy and legislative proposals, deemed appropriate and necessary 
forr the achievement of the Community objectives. Thus, many may encour-
agee them (or discourage them for that matter) to 'incorporate' environmental 
requirementss in these proposals. Furthermore, it must be remarked that, as will 
appearr in the chapters on integration in practice (see below, Chapters V, VI and 
VII) ,, it is one thing to introduce environmental considerations into the process 
butt it is quite another to maintain, throughout the decision-making process, 
thee consideration that the Commission has given to environmental protection 
requirementss in another policy area. I especially mean to refer to the stage of the 
adoptionn of the Commission's proposals by the Council or the Council and the 
Europeann Parliament. 

5.2.22 Adoption by the Council/Council & Parliament 

Itt may be argued that the integration principle does not 
merelyy apply to the above-mentioned initial stages of the Community policy 
andd decision-making process, i.e. the policy-design stage, including the stage 
off  the translation of policy priorities and intentions into concrete (policy and 
legislative)) proposals, but to the subsequent phases of the process as well. It 
alsoo covers the stage where the Commission's proposals are sent to the Council 
orr the Council and the European Parliament for adoption. Depending on the 
procedure,, which must be followed for the enactment of the Community norm 
inn question - consultation, concertation, cooperation, co-decision or assent pro-

955 Craig &  de Burca 1998, p. 141-142 and p. 150. 
966 Kapteyn &. Verloren van Themaat 1998, p. 409. 
977 Kamminga 1994, p. 24. See also Grabitz &  Nettesheim 1992, nr. 62. 
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ceduree -, the European Parliament is to a greater or lesser degree involved in the 
wholee process.98 

Mentionn must also be made of the possible involvement in this process of 
thee Economic and Social Committee (ECOSOC) and the Committee of the Regions. 
Beforee the Council, acting alone or jointly with the European Parliament, takes 
aa decision on the basis of the Commission's proposal, certain consultations are 
sometimess required or wanted. Depending on the specific circumstances of 
thee case, the Council or Commission will send the proposal for advise to the 
Economicc and Social Committee or the Committee of the Regions. However, it 
iss questionable that Article 6 EC is also directed at these committees. After all, 
theyy do not have the status of Community institutions in the formal sense (Arti-
clee 7, 2 EC). The Treaty also provides that they are completely independent in the 
performancee of their duties (Articles 258 and 263 EC). 

5.33 ' Implementation' of Community policies and activities 

5.3.11 Implementation of Community legislative norms 

5.3.1.11 Implementation by the Member States 

Communityy acts, adopted by the Community institutions 
duringg a sometimes lengthy legislative process, must also be 'implemented'. As 
alreadyy pointed out above (in Section 3.4.2), the Member States wil l be required 
too observe a certain degree of integration themselves through the implementa-
tionn of secondary law that applies or reflects the integration principle. However, 
ann extensive interpretation of the article via the term 'implementation' would 
requiree the Member States to always adhere to it when implementing Com-
munityy acts, even when the act to be implemented is not a direct application of 
thee principle. This assertion is based on the following reasoning. On the basis 
off  Article 6 EC, environmental protection requirements must be integrated not 
onlyy when Community policies and activities are defined but also when they are 
implemented.implemented. Member States are often responsible for the implementation of 
Communityy measures. Because Article 6 EC refers to the 'implementation' of 
Communityy policies and activities but does not indicate by whom, it might be 
arguedd that it concerns the implementation by both the Community institutions 
andd the Member States. If interpreted this way, the principle would create a 
'direct'' obligation for Member States to observe Article 6 EC when implement-
ingg Community measures regardless of whether the Community measures 
themselvess reflect or apply the integration clause. The implementation of any 
kindkind of Community measure would have to adhere to Article 6 EC, if relevant. 

988 See also Kapteyn & Verloren van Themaat 1998, p. 418-446. 
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Thiss would be another qualification to the view that the article is first and 
foremostt directed to the Community institutions and not the Member States 
(seee above paragraphs on scope ratione persona). If the term 'implementation' 
includess the enforcement of Community law {see also immediately below), this 
reasoningg and thus obligation would also relate to all enforcement actions by the 
Memberr States. The integration principle would apply when Member States take 
administrativee and procedural measures to enforce compliance with all sorts of 
Communityy law, including when laying down sanctions for non-compliance. 
Iff  such an extensive interpretation of the integration principle is accepted, the 
Memberr States would have to apply it, for example when enforcing EC legisla-
tionn in the social field. It is, however, doubtful whether the article has been 
intendedd that way. No arguments can be found for such a strong interpretation. 
Nonee of the language versions of the article points to such an interpretation for 
example.. If Member States wanted to create such an obligation for themselves 
theyy would have probably accepted inclusion in Article 6 EC of the words 'by the 
Communityy and the Member States', as some commentators suggest." 

5.3.1.22 Implementation by the Council and Commission 

Itt may be recalled that Community acts will sometimes require 
furtherr implementing acts of the Council. The Council may choose to delegate 
itss powers to the Commission, which the latter thus exercises 'for the imple-
mentationn of the rules' laid down by the first (Articles 202, third indent and 211, 
fourthh indent EC). The concept of'implementation', in this respect, has been 
interpretedd by the Court as including 'both the drawing up of implementing 
ruless and the application of rules to specific cases by means of acts of individual 
application'.1000 The legal technique of delegation is especially interesting in 
highlyy regulated policy areas such as the CAP. Moreover, in this field it is also 
necessaryy to pass a large number of regulations fast so as to be able to react 
swiftlyy to changing market circumstances.101 

Itt is difficult to find a reason why the term 'implementation' in Article 6 EC 
wouldd not cover, and thus why the integration principle would not apply to, these 
implementingg acts as well. The same goes for the implementing acts of other 
institutions,, agencies or bodies to which the Council or other Community insti-
tutionss delegate their powers of decision to apply primary and secondary law.102 

IEEPP report 1995, p. 3. 

Casee 16/88 Commission v Council [1989) ECR 3457, para. 11. 

Craigg & De Bürca 1998, p. 138. 

Seee also Kapteyn & Verloren van Themaat 1998, p. 242-248. 
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5.3.1.33 Implementation includes enforcement 

Thee supervision of compliance with Community law by the 
Memberr States is the responsibility of the Commission (Article 211, first indent 
EC).. If the reference to 'implementation' of Community policies and activities 
inn Article 6 EC includes 'enforcement', as some authors suggest,103 this could 
mean,, for example, that the Commission should observe the principle when 
decidingg whether to start infringement procedures against Member States. In 
otherr words, it could limi t the discretion of the Commission in bringing Article 
2266 EC and Article 228 EC proceedings. Most language versions use the equiva-
lentt of'implementation', a term which can indeed be interpreted as including 
thee enforcement of law (e.g. 'mise en oevre' and not 'execution', 'Durchführung' 
andd not 'Umsetzung'). It seems that only the Dutch version uses the more 
narroww term 'uitvoering' in Article 6 EC. 

5.3.22 Implementation through 'other reviewable acts' 

Incorporationn of the term 'implementation' in the integration 
principlee has also been regarded to imply that its application is not confined to 
thee moments when secondary Community law is being considered and proposed 
byy the Commission, enacted by the Council, acting alone or in conjunction with 
thee European Parliament, and, implemented by the Member States, the Council 
orr the Commission. It also encompasses the instances when the Community 
institutionss take reviewable decisions outside the legislative process, and by 
whichh Community law is applied in specific cases. Craig & de Bürca formulate it 
ass follows: 'The Community institutions remain free to proceed by way of deci-
sionn in many areas. It is, for example, common for the Commission to respond 
too requests concerning the detailed application of the CAP by issuing a decision 
onn the matter. There are, however, a number of areas in which the Treaty stipu-
latess that decisions should be the chosen method of policy-making, as, for exam-
ple,, in the context of breach of the competition rules, or where a determination 
hass been made that a state aid is nott compatible with the Common Market'.104 

Thee most frequently mentioned example in literature in this regard is when 
thee Community takes decisions under the Structural Funds policy.105 Article 12 
off  (basic) Regulation 1260/1999106 now provides that: 'Operations financed by the 

1033 See for example Jacobs 1993, p. 48. 
1044 Craig & De Bürca 1998, p. 109. 
1055 Hession & Macrory 1994, p. 157-158; Kamminga & Klatte 1994, p.6; Doherty 1999, p. 385-386. 

Regulationn (EC) No 1260/1999 laying down general provisions on the Structural Funds O] 1999 LI6I/ I , 

repealingg Regulation (EEC) No 2052/88 (OJ1988 L185/9) of which Article 7 provided that 'Measures 

financedfinanced by the Structural Funds... shall be in keeping with the provisions of the Treaties,... and with 

Communityy policies, including those concerning the... environmental protection'. 
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FundsFunds or receiving assistance from the EIB or from another financial instrument shall 
bebe in conformity with the provisions of the Treaty, with instruments adopted under 
itit  and with Community policies and actions, including the rules on... environmental 
protectionprotection and.!. This provision has been considered to be an application of the 
integrationn principle in Community secondary law.107 However, exactly because 
off  this provision in one of the basic regulations governing the Structural Funds 
policy,, this policy area is a bad example to point to the existence of a 'direct' obli-
gationn to integrate environmental protection requirements pursuant to Article 6 
ECC when taking individual decisions. The obligation to 'observe' environmental 
laww has been created through a provision in secondary law or in other words, 
throughh the adoption of a legislative act by using the legislative process. If one 
acceptss that the integration principle in Article 6 EC lays down a 'direct' obliga-
tionn for the Community institutions, such a provision in secondary law as the 
onee quoted above seems redundant, unless of course the meaning of the integra-
tionn principle is weaker (e.g. integrate means 'take into account') than that of the 
provisionn in Article 12, Regulation 1260/1999 (which clearly reads 'shall be in 
conformity').. Such a reference does have legal relevance in relation to Member 
Statee action, which does not automatically fall under Article 6 EC, as I already 
concludedd above. 

AA better example in this context might be the power of the Community 
institutionss to take decisions in the context of the EC Competition Policy.108 No 
secondaryy legislation which sets out the basis of this Community policy area 
explicitlyy refers to the integration principle or requires the institutions to make 
suree that their decisions are 'in keeping with' other Community policies, inter 
alia,alia, the environmental policy. Any obligation for the Commission to 'integrate' 
environmentall  protection requirements when deciding over alleged competi-
tionn restricting agreements or concerned practices or state aid cases can only be 
derivedd 'directly' from Article 6 EC. Good examples of such applications are the 
referencess to certain Article 174 EC provisions in the Commission Guidelines 
relatingg to horizontal agreements as well as in its so-called CECED decision.109 

5.3.33 Involvement of (other) committees 

Besidess the above-mentioned Community institutions and 
committeess (ECOSOC and Committee of the Regions), there are a lot of (other) 
committeess that are involved in the legislative and administrative decision-

Jansi995,p,, 29. 

Seee also Jacobs 1993, p. 48 and Jans 2000a, p. 20. 

Commissionn Notice - Guidelines on the applicability of Articl e 81 of the EC Treaty to horizontal coop-

erationn agreements, OJ 2001 C3/2 and Commission Decision 2000/475 relating to a proceeding under 

Articl ee 81 of the EC Treaty and Articl e 53 of the EEA Agreement, OJ 2000 L187/47. 
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makingg process at the Community level. They are mainly established by Council 
orr Commission decision."0 Contrary to the conclusion in relation to ECOSOC 
andd the Committee of the Regions, there seems to be no reason why Article 6 
ECC would not apply to these other committees, especially when it concerns the 
committeess that are established under the so-called 'comitology' decision."1 

Thesee committees assist the Commission in the exercise of implementing 
powers.. Consequently, they are not independent of the Commission.1" It is logi-
call  therefore that they are subject to the same rules as the Commission. 

5.44 Summary 

InIn summary, the integration principle seems to apply when 
Communityy measures in the context of the other Community policies are 
defined,defined, i.e. contemplated, prepared, proposed and adopted. It is exactly in the 
choicee of the Community objectives and issues in relation to which action is 
proposedd and in the choice of the means to achieve the set policy goals, inten-
tionss or priorities that already lies a 'possibility' to integrate environmental 
protectionprotection requirements. But, accordingg to its wording, the integration principle 
iss also relevant when Community policies and activities are implemented, by 
wayy of national legislation, further Community acts or 'simple' application in 
individuall  decisions. This also includes the instances in which these policies 
aree enforced. Consequently, in relation to the earlier posed question as to the 
precisee addressees of Article 6 EC, the above paragraphs on the interpretation 
off  the phrase 'into the definition and implementation of Community poli-
ciess and activities' confirm what has been defended in literature."3 The Treaty 
provisionn in question does not solely address the Community legislature but it 
iss also directed to the Community institutions that are implementing, apply-
ingg and enforcing Community law. In addition to this, on the basis of the word 
'implementation'' in the article, it could even be argued that Article 6 EC creates 
aa 'direct' obligation for Member States to observe the article when implementing 
Communityy measures regardless of whether the Community measures them-
selvess reflect or apply the integration clause. The implementation of any kind of 
Communityy measure would then have to adhere to Article 6 EC. However, no 

1100 Some of these committees have been set up pursuant to a Treaty provision however, e.g. Article 79 

ECC mentions the need for an Advisory Committee on transport matters and Article 147 EC refers to a  a 

Committeee for the European Social Fund. 
1,11 Council Decision 87/373 laying down the procedures for the exercise of implementing powers conferred 

onn the Commission (OJ1987 L197/33) replaced by Council Decision 1999/468 laying down the proce-

duress for the exercise of implementing powers conferred on the Commission (OJ 1999 1184/23). 
1122 Case T-188/97 Rothmans International BV v Commission [1999] ECR11-2463. 
1133 See for example, Jacobs 1993, p. 48. 
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argumentss can be found for such an extensive interpretation. The exact extent 
too which the provision binds all of the Community institutions will be discussed 
later,, in the chapter on the legal consequences of the provisions in Articles 6 and 
1744 EC. 

66 Ratio legjs 

6.11 Introduction 

Thee Amsterdam Treaty added the phrase 'in particular with a 
viewview to promoting sustainable development' to the text laying down the integra-
tionn principle in the EC Treaty. This addition to the text seems to indicate that 
environmentall  integration is not a goal in itself but rather a means to achieve 
somethingg else, more in particular 'sustainable development'. At first sight, 
thiss explicit inclusion of an overall aim or objective to be attained appears to 
strengthenn the integration principle by way of clarifying its content. Whereas, 
previously,, it could be argued, or even assumed - but was still far from obvious 
-,, that the principle was a way to (better) achieve the environmental objectives, 
ass listed in Article 174 EC, it is clear now that it is a means to achieve 'sustain-
ablee development'. 

Thee 'million dollar question' is of course: what is meant by sustainable 
development?? Despite the fact that the concept appears in many legal as well as 
non-legall  instruments at the national, EC and international level and has been 
extensivelyy discussed in literature, its exact status (content and legal relevance) 
remainss unclear. Not only lawyers, but also specialists of other disciplines, such 
ass economists, have struggled, and are still struggling for that matter, to define 
thee concept. The use in EC/EU law of other similar, yet not identical, formula-
tionss for what appears to be the same concept has greatly contributed to the 
confusion.. It seems therefore that the above-mentioned addition to the Treaty 
textt of the integration principle does not bring the clarification that one would 
expectt from the explicit incorporation of or reference to the aim of a provision. 

Too enter into a deep discussion on the status of the sustainable develop-
mentt concept, by way of an extensive and detailed examination of the existing 
literaturee on this subject, is clearly beyond the scope of this book. I wil l not, 
ass Van Calster and Deketelaere put it so eloquently in their article, 'go into the 
meritss of the debate on the conceptual challenge of the "sustainable develop-
ment""  doctrine'."41 wil l merely try to summarise some of the expressed views 
inn relation to the concept and make an attempt to capture its 'essence'. It is s 
hopedd that a clearer view on the concept, or at least on its core (meaning), wil l 

Vann Calster  &  Deketelaere 1998, p. 14. 
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facilitatee a better understanding of the other aspects of the content of the inte-
grationn principle. In particular, it wil l allow the use of the teleological method of 
interpretation.. In order to gain such an insight, I wil l briefly look at the concept 
ass it is referred to and discussed in international law. First, however, an overview 
iss given of the introduction and evolution of the concept in EC/EU primary law. 
Subsequentt to the brief analysis of the international law dimension, (some of) 
thee definitions of the concept in EC secondary legislation and policy documents 
wil ll  be analysed. Next, it wil l be examined to what extent the concept as defined 
andd used in EC/EU law corresponds with or can be clarified in the light of the 
mostt popular international law definition. 

6.22 Evolution of the concept of 'sustainability' in EC/EU 
Treaties s 

6.2.11 Paris, Rhodes, Dublin and Rome Summit 

Whenn the EC Treaty, at the time the EEC Treaty, was first 
drafted,, concerns about the environment were not yet prominent. It is not sur-
prisingg therefore that environmental protection was not amongst the objectives 
off  the EEC in 1957. Article 2 of the Treaty listed 'a continuous and balanced 
expansionn and an accelerated raising of the standard of living' as one of the tasks 
off  the Community but no qualification was made in relation to this expansion. A 
firstfirst step in that direction, and thus towards a broadening of the tasks or objec-
tivess of the Community, was made during the Paris Summit in 1972."5 It was 
emphasisedd that economic expansion was not to be solely defined in quantitative 
termss but also needed to include 'qualitative improvement' and environmental 
protectionn was one of the new concerns in that regard. Another (significant) step 
forwardd in the matter was made in December 1988 when the EC heads of gov-
ernmentt explicitly referred to 'sustainable development' as 'one of the overriding 
objectivess of all Community policies' {Rhodes Summit)."6 This was confirmed in 
Junee 1990 (Dublin Summit) when the same heads of government observed that 
economicc development in the Community should be 'sustainable and environ-
mentallyy sound'."7 It is noticeable that in both these instances a link between 
sustainablee development and the need for integration was already made but it 
tookk many more years before this conflation was formally introduced in the EC 
Treatyy through a new Article 6 (by the Treaty of Amsterdam). Six months after 
thee Dublin Summit, however, at the Rome Summit, the heads of government 
suddenlyy made use of the term 'growth' instead of'development' ('sustainable 

1155 Bull. EC 1972/10, p. 16. 
1166 Bull. EC 1988/12, nr. I . I . I I . 
1177 Bull. EC 1990/6, nr. I.36. 
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growth').. This was also the term that was eventually incorporated in Article 2 of 
thee EC Treaty when the Treaty of Maastricht entered into force in 1993. 

6.2.22 After the Treaty of Maastricht 

Thee Treaty of Maastricht in fact introduced the term 'sustain-
able'' in various provisions of the EC and EU Treaties, resulting in three diffe-
rentt formulations in total. Article 2 of the EC Treaty included the promotion of 
'sustainable'sustainable and non-inflationary growth respecting the environment' (emphasis 
added)) as one of the tasks of the Community, while Article B, in the Common 
Provisionss of the EU Treaty, provided that one of the objectives of the EU was 
too 'promote economic and social progress which is balanced and sustainable' 
(emphasiss added) and, finally, Article 130U, 1 EC stated that the Community 
shouldd foster 'the sustainable economic and social development of the developing 
countries'' (emphasis added). In the Final Act of the Maastricht Treaty the Dec-
larationn on Assessment of the Environmental Impact of Community Measures 
againn referred to the 'principle of sustainable growth' (emphasis added). 

Manyy commentators criticised the use of these various formulations.118 They 
observed,, inter alia, that in English 'sustainable growth' could easily be confused 
withh 'sustained growth', a confusion that increased when looking at the German 
translation."99 They also rejected the economic context in which the adjective 
'sustainable'' was used and some wondered why the concept of'sustainable devel-
opment'opment' should be applied to the developing countries but 'sustainable growth' to 
thee Community. What was needed was a firm commitment to sustainable devel-
opment.opment. On the other hand, there were also writers who paid littl e attention to 
thee various formulations in the Treaties and simply considered the term 'growth' 
too be a synonym of'development'.120 

1188 Bennett, Verhoeve &  Wilkinson 1992, p. 14-15; Wilkinson 1992, p. 223; Pallemaerts 1993, p. 14-16, 

Pallemaertss 1995, p. 388; IEEP1995, p. 2; Bosselmann 1995, p. 281. 
1199 It speaks of'  ausgewogene und nachhaltige Entwicklun g des Wirtschaftslebens' but of'ein bestHndiges, 

nichtinflationare ss Wachstum' (emphasis added). 
, aoo See for  example Kapetyn &  Verloren van Themaat 1998, p. 113. They claim that the replacement of the 

oldd second objective, 'promotin g a continuous and balanced expansion', with sustainable and non-infla-

tionaryy growth respecting the environment clearly reflects the objective of'sustainable growth' accepted 

att  the Rio Conference in 1992. As wil l appear  below, the term that was used in this international decla-

rationn was in fact 'sustainable development'. This means that these authors regarded the two phrases as 

synonymous. . 
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6.2.33 T ta Treaty of Amsterdam 

Evenn though, the Treaty of Amsterdam did not bring complete 
clarificationn and consistency in the terminology used, it nevertheless made a 
goodd attempt to correct some of the mistakes of the past. Promoting 'a high level 
off  protection and improvement of the quality of the environment'' was inserted 
inn Article 2 EC as an independent Community objective next to the promotion 
of'aa harmonious, balanced and sustainable development of economic activities' 
andd of'sustainable and non-inflationary growth'. Article 2 (formerly Article B) 
inn the Common Provisions of the EU Treaty now states that one of the objec-
tivess of the Union is 'to promote economic and social progress and a high level 
off  employment and to achieve balanced and sustainable development' (emphasis 
added).. Even the Preamble of the EU Treaty now includes an explicit reference 
too 'sustainable development'.121 The reference to sustainable development in the 
contextt of the development cooperation policy remained unchanged since the 
textt of Article 130U, 1 EC (now Article 177,1 EC) was not amended. In the Decla-
rationn on environmental impact assessments, annexed to the Treaty of Amster-
dam,, the reference to 'the principle of sustainable growth' has disappeared. 
Itt hardly needs reminding here that the Treaty of Amsterdam also introduced 
sustainablee development in the new Article 6 of the EC Treaty and thus 'formal-
ised'' the conflation with the integration principle. 

Evenn though the Treaty of Amsterdam did manage to improve, for exam-
ple,, the text of Article 2 EC a little, some commentators still regret the fact that 
itt does not contain a clear reference to 'sustainable development' but that the 
conceptt is linked to economic activity and that additional adjectives are used.112 

Besidess the obvious advantages of clear and consistent terminology use in a 
legall  instrument such as a treaty, the main concern in literature is that the vari-
ouss provisions of the EC and EU Treaty do not embody the 'principle or concept 
off  sustainable development' as laid down or defined in international law docu-
ments,, most notably the so-called Brundtland report (or the report of the World 
Commissionn on Environment and Development (WCED)), which contains a 
widelyy supported definition. Despite this potential for discussion on specific 
terms,, most commentators, nevertheless, assume that in all of the instances 
wheree in one way or another the term 'sustainable' is used in the EC/EU Treaty, 

1211 It reads: 'DETERMINED to promote economic and social progress for their peoples, taking into account 

thee principle of sustainable development and within the context of the accomplishment of the internal 

markett and of reinforced cohesion and environmental protection, and to implement policies ensuring 

thatt advances in economic integration are accompanied by parallel progress in other fields'. Douma 

believess that the phrase contains a pleonasm since it refers to both sustainable development and envi-

ronmentall  protection. Douma 1997, p. 180. 
1222 Douma 1997, p. 180; Von Meijenfeld 1997, p. 175. 
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thee concept of'sustainable development' is meant, whereby it is argued or even 
simplyy assumed that it concerns the same concept as the one defined in the 
Brundtlandd report (see also immediately below).'*3 Before examining whether 
thee various formulations in EC/EU primary law correspond with the sustainable 
developmentt concept as defined in international law, this international regime 
wil ll  be looked at. The instances wil l also be mentioned where a link is made 
betweenn sustainable development and any sort of integration requirement that 
mightt exist on this level. 

6.33 The sustainable development concept in international law 

6.3.11 The Brundtland definition and its aftermath 

Thee most commonly cited definition of sustainable develop-
mentt is indeed the one given in a report by the World Commission on Environ-
mentt and Development (WCED), also named the Brundtland Commission after 
itss president Gro Harlem Brundtland.12*  Although this Commission did not in 
factt invent the concept - the ideas underlying the concept have a long history in 
internationall  legal and political instruments, and the term itself began to appear 
inn treaties in the 1980s - it has been observed correctly that the Commission 
redefinedd and popularised the concept in an original and inspirational way."5 

Sustainablee development was defined by it as: 'development that meets the needs of 
thethe present without compromising the ability of future generations to meet their own 
needs'.needs'.126 126 

Twoo key concepts were identified within this definition: 
 The concept of'needs', in particular thee essential needs of the world's 
poor,, to which overriding priority should be given; and 
 The idea of limitations imposed by the state of technology and social 
organizationn on the environment's ability to meet present and future 
needs. . 

Doumaa 1997, p. 180; Loontjens 1997, p. 340; Deketelaere &  Van Calster  199S, p. 14 and Kramer 2000, 

p.. 7. 

Thi ss ad hoc Commission was created as a consequence of General Assembly resolution 38/161, adopted 

att  the 38th Session of the United Nations in 1983 (see WCED 1987, p. 352), but finds its real origin 

inn a request of the UNEP Governing Council for  an independent Commission to work out long-term 

sustainablee development strategies, in 1982 (Pallemaerts 1995, p. 38;). 

Seee Pallemaerts 1993, p. 13. See also Pallemaerts 1995, p. 383-385 and Sands 1995, p. 198. The Govern-

ingg Council of UNEP already provided in a decision of May 1975 that 'Environmental management 

impliess sustainable development of all countries, aimed at meeting human needs without transgressing 

thee outer  limit s set to man's endeavours by the biosphere.'  (Governing Council Decision 20 (III) , II. 9 

WCEDD 1987, p. 43. 
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Thee Report further explained that if needs are to be met on a sustainable basis 
thee Earth's natural resource base must be conserved and enhanced. Both renew-
ablee (plant and animal species) and non-renewable (e.g. fossil fuels and miner-
als)) resources are referred to in this respect and so-called 'free goods' like air 
andd water are also considered to be resources. Also interesting in the Report is 
thee statement that 'the common theme throughout this strategy for sustainable 
developmentt is the need to integrate economic and ecological considerations in 
decisionn making'."7 

Inn 1992, this concept of sustainable development became the central term 
off  the (famous) Rio Declaration, which was adopted at the UN Conference on 
Environmentt and Development (UNCED) held in Rio de Janeiro in June 1992.128 

However,, this particular soft law instrument does not contain any further, at 
leastt not explicitly, definitions of the concept. It may be assumed that no consen-
suss could be reached on this point. In literature, an attempt has been made 
thoughh to derive elements of a possible definition from the 27 principles in the 
Declaration.. The integration of environmental protection and economic develop-
mentt as required by Principle 4 (see also above in this chapter, Section 2.2) is 
consideredd to be the most important variation on the sustainable development 
theme."**  What is remarkable in the Rio Declaration, however, is that it actively 
callss for the 'further development of international law in the field of sustainable 
development',, which implies that international law in this field already existed.1'0 

Agendaa 21, another non-binding instrument adopted at UNCED, relies heav-
ilyy on the sustainable development concept as well. In fact, it is an action plan 
byy which the States established a global partnership for achieving sustainable 
development.. It is especially telling also that the first paragraph of its Preamble 
(Chapterr 1) believes 'integration of environment and development concerns' wil l 
leadd to 'the fulfilment of basic needs, improved living standards for all, better 
protectedd and managed ecosystems and a safer, more prosperous future'.131 

Moreover,, the final chapter of Section I is entitled 'Integrating environment and 
developmentt in decision-making'. 

Inn many other international documents such as agreements/treaties and 
declarationss that followed, the sustainable development concept appeared in one 
formm or another (e.g. in the 1992 OSPAR Convention and in the Kyoto Protocol 
too the Climate Change Convention.1'1 

1177 WCED 1987, p. 62. 
1188 Rio de Janeiro Declaration on Environment and Development (16 June 1992), 31 (1992) ILM 874. 
1199 Pallemaerts 1995, p. 389-391. 
I} °° See also Sands 1995, p. 202. 
I} 11 Johnson 1993, p. 129. 
,} 22 Convention for the Protection of the Marine Environment of the North-East Atlantic (22 September 

1992),, 32 (1993) ILM 1069 and Protocol to the Framework Convention on Climate Change (also the 

Kyotoo Protocol) (IO December 1997), 37 (1998) ILM 22. See for more examples: Birnie & Boyle 2002, p. 

84-97. . 
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6.3.22 Four recurring elements in international agreements 

Sandss has distinguished four recurring elements - as reflected 
inn international law and practice - which seem to comprise the legal elements 
off  the sustainable development concept. As already appeared from the above, 
onee of these elements is clearly the 'principle of integration' (defined as the need 
too ensure that environmental considerations are integrated into economic and 
otherr development plans, programmes and projects, and that development needs 
aree taken into account in applying environmental objectives). The other three 
elementss are: the need to preserve natural resources for the benefit of future 
generationss (the principle ofintergenerational equity), the aim of exploiting natu-
rall  resources1" in a manner which is 'sustainable', or 'prudent', or 'rational', or 
'wise'' or 'appropriate' (the principle of sustainable use) and, third, the 'equitable' 
usee of natural resources, which implies that use by one state must take account 
off  the needs of other  states (the principle of equitable use, or intragenerational 
equity).equity). What is interesting is his remark that these four elements are 'closely 
related,, often used in combination {and frequently interchangeably)', which sug-
gestss that they 'do not yet have a well-established, or agreed, legal definition or 
status'.154 4 

6.3.33 Strong and weak versions of sustainable development 

However,, not only lawyers have struggled to define the concept. 
Sincee the Brundtland Report, there has been some dispute among economists 
andd other scientists or specialists as to what sustainable development really 
means.. Numerous interpretations of this concept have been suggested. The 
interestingg part is that where some commentators have defended what has been 
calledd a 'strong'version of sustainable development, like the definition in the 
Brundtlandd Report (strong because it requires the conservation of plant and 
animall  species), others have been in favour of so-called 'weak' sustainability. A 
feww criticise both versions and conclude that the concept has no use whatso-
ever.11 J5 

Definitionss have also been said to vary according to the discipline to which a 
particularr commentator belongs. Biologists wil l emphasise biological preserva-

Thiss includes the conservation of plant and animal species, as appears from the list of international 

agreementss Sands gives to exemplify the use of this element or  principl e in state practice (see more in 

particular ,, Sands 1995, p. 201-204). 

Sandss 199;, p. 199. 

Skolimowskii  1995, p. 69-70; Beckerman 1994, p. 191-209. The latter  claims that the concept has been 

dennedd in such a way as to be either  'morally repugnant or  logically redundant'. See also Beckerman 

1995,, p. 169-179. 
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tionn whereas economists tend to emphasise capital preservation, 'though some 
broader-mindedd members of the profession do interpret the word capital gener-
ouslyy in order to allow for exhaustible and renewable resources, for freedom 
fromm pollution, and for other suitable forms of what one might call environmen-
tall  capital?*6 This is of course not the place to discuss in detail the debate in 
(non-legal)) literature on sustainable development. What must be remembered 
fromm this small note is that in non-legal disciplines the attempts to provide a 
singlee clear definition for the concept have largely failed. Rather, they resulted in 
aa distinction between strong and weak versions. 

6.3.44 A commonly accepted (legal) definition and the vagueness 
off  the wording 

Evenn though non-legal literature seems hesitant to accept the 
definitionn given by the Brundtland Commission, most legal literature does seem 
too embrace it as the starting point for (legal) discussion.137 However, even if we 
alll  commonly accept this definition of sustainable development and believe it 
comprisess out of four elements or principles, as found in state practice, many 
questionss remain unanswered, especially in relation to the exact meaning of 
eachh one of the recurring aspects. For example, international declarations often 
makee reference to intergenerational equity as an important aspect of sustainable 
developmentt but it is unclear what practical legal consequences this might have. 
Somee associate this aspect with the civil and political aspects of the relationship 
betweenn environmental protection and human rights protection and argue that 
thee rights of future generations might be used to enhance the legal standing of 
memberss of the present generation.1*8 As for the treaties that concentrate on the 
adoptionn of standards governing the rate of use or exploitation of specific natural 
resources,resources, it may be observed that many different terms have been used - sus-
tainable,, rational, wise, sound, appropriate, etc. use - without definition and 
oftenn interchangeably. The meaning of each term will depend upon the applica-
tionn in each instrument. There are no 'generally accepted' definitions and it is 
unlikelyy that distinguishable legal definitions could be agreed.139 The signifi-
cancee of these terms is that each recognises limits placed by international law 
onn the rate of use or manner of exploitation of natural resources.140 They have no 
absolutee meaning, however. 

Hammondd 1994, p. 187. 

Seee for  example. Sands 1995, p. 198; Davidson 2000, p. 95; Backes 2000, p. 91; Kramer 2000, p. 7. 

Sandss 1995, p. 200. Compare Kramer 2000, p. 7 and Nollkaemper  2000b, p. 89. 

Sandss 199;, p. 203. 

Sandss 199$, p. 203. 
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InIn other words, if this most commonly cited definition is also the most 
commonlyy accepted one, there is still the 'vagueness' or 'generality' of the 
wordss or elements to deal with. However, this vagueness must not necessar-
ilyy be regarded as a vice. On the contrary, some have considered it to be a real 
virtue.. One commentator in particular refers to it as the 'artful vagueness' of the 
definition.. He sees it as 'an undeniable motivator, while remaining sufficiently 
ambiguouss so as not to directly threaten vested interests'.141 It does not question 
thee principle of'development' as a method for satisfying the 'needs' of current 
generationss but nevertheless acknowledges that future generations also have 
interestss and rights deserving protection. The reason for the widespread support 
thatt the concept has received lies exactly in its vagueness. This seems indeed 
plausible.. It may also be argued that the concept and its definition are necessar-
ilyily  vague because of the wide scope of the concept. It is designed to cover many 
differentt situations and requires outlining strategies that affect more than 
environmentall  policies across the globe. It requires the use of knowledge from 
variouss disciplines. In fact, the Brundtland Commission itself already foresaw 
thee development of various interpretations, simply because it is an objective to 
bee achieved in very different countries, from developed to developing, market-
orientedd to centrally planned. Still according to this Commission, these inter-
pretationss must, however, share certain general features and must flow from a 
consensuss on the basic concept of sustainable development. 

If,, in other words, there exists consensus on the basic concept (i.e. the first 
problem),, the vagueness should not necessarily pose an insurmountable prob-
lem.. It can simply be regarded as a flexible concept, with a commonly accepted 
coree meaning, that leaves the extent of the exact rights and obligations to be 
decidedd at a later date, in the light of the specific circumstances of each case.141 

Besidess flexibility , the vagueness also represents or holds within it a danger. 
Inn fact, the danger is twofold. First, there exists the risk of the term being or 
becomingg a %uzz word without any buzz'. It can be mentioned in political state-
mentss and policy documents without any concrete action being undertaken 
too concretise it or serious policy-making or policy-changing deriving from it. 
Sometimess it seems that policymakers and lawmakers are hiding behind the 
vaguenesss of the concept where it appears obvious that action can be taken. It is, 
forr example, clear that the level of the clean water resources on earth is decreas-
ingg dramatically.11" Is this not an obvious case then of unsustainable behaviour 

1411 Pallemaerts 1993, p. 14. Similar  conclusions have been drawn in non-legal literature, e.g. by Skoli-

mowski,, who observes that the 'idea of Sustainable Development although broad, loose and tinged 

withh lots of ambiguity around its edges, turned out to be palatable to everybody... it is radical and yet not 

offensive.''  (Skolimowski 1995, p. 69). 
1411 See in the same sense Sands 1995, p. 204-205. 
1433 The Economist March 23th 2000. 
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off  mankind? Sometimes the data for establishing whether the use of a particu-
larr natural resource is exceeding the available stocks seems indeed available. A 
secondd danger because of the vagueness of the concept, lies in the 'deliberate' 
confusionn in terminology whereby the concept can, slowly but steadily, be given 
aa different content (core meaning) and is thus in a sense 'abused'. It is possible, 
inn this context, to refer to the confusion in terminology surrounding the sustain-
ablee development concept in the EC/EU Treaty, as appeared from the overview 
above.. Certain literature contains clear warnings in this regard.144 One author 
observess that the Dutch government is translating 'sustainable development' as 
'sustainablee growth', whereby it clearly concerns two distinct concepts.'45 

Itt may be concluded, however, that, despite its vagueness (or maybe even 
thankss to its vagueness), the definition of sustainable development of the 
Brundtlandd Commission does appear to be the most commonly used and thus 
mostt commonly accepted definition in legal documents and discussions. I wil l 
leavee this discussion on the content of the sustainable development concept in 
internationall  law behind and return to the EC scene. First, I wil l have a look at 
thee definitions of'sustainable development' that I found in EC secondary legisla-
tionn as well as in certain policy documents. While doing so, I wil l also examine 
too what extent the identified definitions correspond with the popular definition 
inn international law. Finally, I wil l try to outline the content of the concept as 
welll  as describe its importance, both political and legal, for the development of 
laww and policy in the EC. 

6.44 The meaning of the concept in EU/EC law 

6.4.11 Definitions of sustainable development in EC law and 
policy y 

6.4.1.11 Definitions in the context of the EC cooperation policy 

InIn  conventions and legislation 
Ass an example of how most of the elements of the concept of 

sustainablee development can be brought together in a single legal text, Sands 
(seee also above) mentions the 1989 Lomé Convention.'46 Article 33 of this Con-
ventionn provided that: 

'In'In  the framework of this Convention, the protection and the enhancement of 
thethe environment and natural resources, the halting of the deterioration of land and 

1444 See for example, Pallemaerts 1995, p. 380, 388, 393 and 396. 
1455 Backes 2000, p. 91. 
1466 Fourth ACP-EEC Convention, OJ1991 L229/3. 
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forests,forests, the restoration of ecological balances, the preservation of natural resources 
andand their rational exploitation are basic objectives that the ACP states concerned 
shallshall strive to achieve with Community support with a view to bringing an immediate 
improvementimprovement in the living conditions of their populations and to safeguarding those of 
futurefuture generations'. 

Thiss text contains all the elements identified by the Brundtland Report, except 
thee integration element, without explicitly referring to 'sustainable develop-
ment'.. It must be observed, however, that the provision only addresses the ACP 
statess and does not contain any obligations for the EC and its Member States to 
promotee sustainable development. They simply commit themselves to providing 
financiall  and technical support to developing countries to assist them on their 
wayy to sustainability. In the new partnership agreement between the ACP coun-
triess and the EC & its Member States, the so-called Cotonou agreement signed 
onn 23 June 2000, Article 33 has become Article 32. This new article seems 
too contain commitments for both sides, as well as, in fact, a reference to the 
integrationn idea. The first indent of the first paragraph provides that 'Cooperation 
onon environmental protection and sustainable utilisation and management of natural 
resourcesresources shall aim at a) mainstreaming environmental sustainability into all aspects 
ofof development cooperation and support programmes and projects implemented by the 
variousvarious actors'.1* 7 

AA similar definition as the one in Article 33 of the 1989 Lomé Convention 
iss laid down in Regulation 2494/2000,148 in which the Community promises 
financiall  assistance and appropriate expertise to promote the conservation 
andd sustainable management of tropical forests and other forests in develop-
ingg countries, so as to meet the economic, social and environmental demands 
placedd on forests at local, national and global levels.149 Amongst the definitions 
off  Article 2,1 find one for sustainable development: 'the improvement of the 
standardstandard of living and welfare of the relevant populations within the limits of the 
capacitycapacity of the ecosystems by maintaining natural assets and their biological diversity 
forfor  the benefit of present and future generations'.150 The exact same definition can 

1477 Partnership agreement 2000/483 between the members of the African, Caribbean and Pacific Group of 

Statess of the one part, and the European Community and its Member  States, of the other  part, OJ 2000 

L317/3.. Articl e 1 ('Objectives of the partnership') also contains a reference to the sustainable develop-

mentt  concept. 
1488 Regulation 2494/2000 of the EP and of the Council on measures to promote the conservation and 

sustainablee management of tropical forests and other  forests in developing countries, OJ 2000 L288/6. 

Previously,, Regulation 3062/95 on operations to promote tropical forests (OJ 1995 L327/9) set out the 

frameworkk for  Community assistance in this area. This Regulation was applicable until 31 December 

1999.. It contained an identical definition of sustainable development. 
1499 Articl e 1 Regulation 2494/2000. 
1,00 Articl e 2,4 Regularion 2494/2000. 
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bee found in Article 2 of Regulation 2493/2000 on measures to promote the 
fulll  integration of the environmental dimension in the development process 
off  developing countries.'51 To support this integration process in developing 
countries,, Article 1,1 of this Regulation stipulates that the Community shall 
providee financial assistance and appropriate expertise, 'aimed at drawing up 
andd promoting the implementation of policies, strategies, tools and technologies 
forfor the pursuit of sustainable development' (emphasis added). The definition of 
sustainablee development in these regulations is clearly inspired by the definition 
off  the Brundtland Commission. 

InIn policy documents 
Policyy documents in relation to the EC development and economic coopera-

tionn policy also contain definitions of sustainable development. In the context of 
thee so-called Cardiff process (see above in this chapter, Section 2.3) an informa-
tiontion paper, entitled 'Progress in integrating sustainable development into EC 
developmentt and economic cooperation with particular reference to the environ-
ment',, defined sustainable development as the concept which 'embeds an effort 
toto ensure that any development effort is simultaneously: socially acceptable, environ-
mentallymentally sound and economically and financially viable'S*2 The Communication 
onn integrating environment and sustainable development into economic and 
developmentt cooperation policy, on the other hand, identifies four characteris-
ticss of sustainable development: economically efficient, politically democratic 
andd pluralistic, socially equitable and environmentally sound.1" 

6.4.1.22 Definition in environmental action programmes 

FifthFifth Environmental Action Programme 
Moree than inspired by the sustainable development definition 

off  the Brundtland Commission are some of the paragraphs in the Fifth Environ-
mentall  Action Programme of 1992. Not only does this policy document incorpo-
ratee all of the elements identified by the Brundtland Commission, it even quotes 
thee popular definition in its introductory chapter. The action programme then 
continues:: 'It entails preserving the overall balance and value of the natural capital 
stock,stock, redefinition of short, medium and long-term cost/benefit evaluation criteria 
andand instruments to reflect the real socio-economic effects and values of consumption 

1511 Regulation 2493/2000 of the EP and of the Council, OJ 2000 L288/1. Previously, Regulation 722/97 

onn environmental measures in developing countries in the context of sustainable development {OJ 1997 

L108/1)) set out the framework for Community assistance in this area. This Regulation was applicable 

untill  31 December 1999. It did not contain an explicit definition of sustainable development. 
1522 DG VIII , Information paper, Brussels, 13 April 1999, p. 1 (on file with the author). 

' ""  COM(20oo)264, p. 5. 
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andand conservation, and the equitable distribution and use of resources between nations 
andand regions over the world as a whole'™ 

Inn addition to this the executive summary contains a definition of the word 
'sustainable'.. It provides that this word is intended 'to reflect a policy and strategy 
forfor  continued economic and social development without detriment to the environ-
mentment and the natural resources on the quality of which continued human activity 
andand further development depend'.™ In the next paragraph some 'practical require-
mentss for achieving sustainable development' are listed, more in particular: 

-- 'Since the reservoir of raw materials is finite, the flow of substances through 
thethe various stages of processing, consumption and use should be so managed as to 
facilitatefacilitate or encourage optimum reuse and recycling, thereby avoiding wastage and 
preventingpreventing depletion of the natural resource stock; 

-- Production and consumption of energy should be rationalized; and 
-- Consumption and behaviour patterns of society itself should be altered.''56 

Inn this action programme,, it is also stressed that the achievement of the desired 
balancee between human activity and development and environmental protection 
requiress an equitable sharing of responsibilities, clearly defined by reference to 
consumptionn of and behaviour towards the environment and natural resources 
andd that it implies 'integration of environment considerations in the formulation 
andand implementation of economic and sectoral policies, in the decisions of public 
authorities,authorities, in the conduct and development of production processes and in individual 
behaviourbehaviour and choice'.1* 7 

Inn other words, the Fifth Environmental Action Programme clearly 
comprisess all four elements distinguished by Sands as the legal elements of the 
conceptt of sustainable development in one (in this case non-legal) document: 
thee integration principle, the principle of intergenerational equity (see one of 
thee above quotes: 'on which continued human activity... depends'), the princi-
plee of sustainable use of natural resources and the principle of equitable use or 
intragenerationall  equity (see the quote:'... and the equitable distribution and use 
off  resources between nations and regions over the world as a whole'). It must be 
recalled,, however, that the action programme is 'merely' a policy document and 
thuss does not contain any binding Community law. 

1544 OJ1993 C138/21. 

' »» 0 /1993038/12. 
1566 OJ 1993 C138/12. 
1577 OJ 1993 C138/11. 
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SixthSixth Environmental Action Programme 
Thee Sixth Environmental Action Programme builds on the legacy of the 

previouss action programme and thus also frequently mentions the sustain-
ablee development concept. It indicates that 'A prudent use of the world's natural 
resourcesresources and the protection of the global ecosystem are a condition for sustainable 
development,development, together with economic prosperity and a balanced social development. 
SustainableSustainable is concerned with our long-term welfare here in Europe and at the global 
levellevel and with the heritage we leave to our children and grandchildren'.1^  The action 
programmee defines the priorities for 'the environmental dimension' of the so-
calledd 'Sustainable Development Strategy', which was presented by the Commis-
sionn mid 2001. 

6.4.1.33 Definition in specific policy documents 

Indeed,, in recent years, the Commission has also presented 
policyy documents setting out specific strategies for achieving sustainable devel-
opment,, partly in preparation of the World Summit on sustainable development 
inn the summer of 2002. In particular, in 2001, the Commission presented a 
'European'European Union Strategy for Sustainable Development', as well as a policy docu-
mentt  titled 'Ten years after Rio: Preparing for the World Summit on Sustainable 
DevelopmentDevelopment in 2002'.1* 9 Interestingly, the Commission document laying down a 
Sustainablee Development Strategy begins by quoting the Brundtland definition. 
Itt is indicated that the EU has a key role to play in bringing about sustainable 
development,, both within Europe and on the wider global stage. 

Alsoo interesting is that the Sustainable Development Strategy mentions the 
needd to decouple environmental degradation and resource consumption from 
economicc and social development, just like the Sixth Environmental Action 
Programmee does. A link is also made in all these Commission documents to the 
so-calledd Cardiff Process. This is a policy process that is aimed at stimulating 
thee integration of environmental concerns into other Community policy areas 
(seee also above in this chapter, Section 2.3).'60 

1588 COM(200i)3i, p. 11. See also Decision 1600/2002 of the EP and of the Council laying down the Sixth 

Communityy Environment Action Programme, O] 2002 L242/1. 
1599 Commission Communication 'A Sustainable Europe for a Better World: A European Union Strategy 

forr Sustainable Development', C0M(2ooi)264 and Commission Communication 'Ten years after Rio: 

Preparingg for the World Summit on Sustainable Development in 2002', COM(2001)53. 
t6oThee Commission has also developed 'sustainable development indicators' for the Community's own 

policiess besides (other) 'integration indicators'in the context of the Cardiff process. See Commis-

sionn Working Document 'Report on Environmental and Integration Indicators to Helsinki Summit', 

SEC(i999)i942. . 
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6.4.22 Core meaning and importance of the concept in and for 
ECC law and policy 

6.4.2.11 Core meaning of the concept in EC law and policy 

Itt was concluded above that the use of the term 'sustainable' is 
nott very consistent in the EC/EU Treaty. Various formulations are used to refer 
too what seems to be the sustainable development concept or objective. An expla-
nationn for the confusing terminology may be found in the fact that the Com-
munityy and its Member States were hesitant to commit themselves to such an 
objective,, especially at the time of the adoption of the Maastricht amendments. 
Itt seems that they were unwilling to clearly recognise it as an objective relevant 
forr their own action. The different, unclear formulations of and references to 
thiss concept in the Treaties probably stem from an attempt to reach a compro-
misee in this respect. It is not surprising therefore that the Community seems 
too have first defined and used the concept in a convention concluded with the 
ACPP countries. Sustainable development was considered to be (mainly) a matter 
forr the developing countries. It was thought to have littl e effect on the Commu-
nityy itself. This view was, however, 'inconsistent' with the Brundtland Report, 
inn which the Commission observed that all countries, 'developed or developing, 
market-orientedmarket-oriented or centrally planned'', must define their goals of economic and 
sociall  development in terms of sustainability.161 

Thee situation evolved, however. Since the entry into force of the Treaty of 
Amsterdamm more and clearer reference is made to 'sustainable development' in 
thee EU Treaty, including the EC Treaty, even if other adjectives are (still) added 
orr the insertion of the term leads to a pleonasm. It must also be stressed that 
thee most important reference for our purposes, the one in Article 6 EC seems 
too be one that bears no such flaws. Overall, the amendments by the Amsterdam 
Treatyy may be used to argue that the Community does recognise 'sustainable 
development'' as one of its principal tasks or objectives now. This also appears 
fromm certain legislation and especially also certain policy documents in which 
thee concept has been applied or worked out. The Community and its Member 
Statess seem to have lost some of their suspicion towards the concept especially 
sincee they discovered that the concept does not simply revolve around the envi-
ronmentt and its protection. They have increasingly emphasised that it also has 
aa social and economic dimension. This appears from a comparison between the 
contentt of the Fifth Environmental Action Programme on the one hand, and the 
Sixthh Environmental Action Programme and the specific policy documents on 
sustainablee development on the other hand. It has been stressed in this regard 
thatt while the Sixth Environmental Action Programme and the Cardiff process 

1611 WCED 1987, p. 43. 
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off  integration of environmental concerns into other policy areas provide an 
environmentall  input to the EU Sustainable Development Strategy, other policy 
instrumentss do the same for the economic and social dimensions of the strategy 
(i.e.. the Broad Economic Policy Guidelines and the Employment Guidelines).162 

Thee next question is of course: what does this concept entail in the context 
off  the EU in general and the EC in particular. Is it identical or similar to the 
conceptt in international law, as defined by the Brundtland Commission? In the 
ECC Treaty, two out of the four recurring elements identified in international law 
cann be found. Article 174,1 EC contains the objective of 'prudent and rational 
utilisationn of natural resources' (emphasis added) and Article 6 EC sets out the 
principlee of integration as a means of promoting sustainable development. No 
mentionn is made of any principle of intergenerational equity, nor of any princi-
plee of equitable use. However, these components are included, together with the 
firstfirst two, in relevant secondary legislation (concerning sustainable development 
inn developing countries, however) and policy documents (concerning sustain-
ablee development both within and outside the EU). Indeed, the Brundtland defi-
nitionn of sustainable development seems to have inspired the definitions found 
inn the above-discussed EC legislationn and policy documents. Consequently, as 
appearss from the Fifth Action Programme in particular, the concept seems 
too entail that continued economic and social development should be without 
detrimentt to the environment and the natural resources in order for continued 
humann activity to be possible and natural resources should be shared equitable 
amongg the nations. This is then, what could be called, the 'core meaning' of the 
concept.. It consists of three main pillars or dimensions: development should 
simultaneouslyy be socially acceptable, environmentally sound and economically 
andd financially viable.16*  It is, in other words, an objective that represents the 
needd to reconcile socio-economic policy objectives with environmental ones.164 

Thee term 'reconcile' indicates here that all the concerns are equally important or 
havee the same weight. 

Whatt does this mean in the context of the EC Treaty? At best, the definitions 
inn Community legal and policy instruments can be considered to correspond 
withh the 'flexible' definition used in the international law context, but it is 
impossiblee to distinguish a well-outlined content for the EC concept. It is only 
possiblee to place the above-identified 'core meaning' in the context of the devel-
opmentt of EC law and policy. This might still allow an analysis of both its politi-
call  and legal importance in that context. The question is then: what does the 

1622 COM(200i), p. 14. 
}}  In relation to the EC cooperation policy itt has been added that the development in the developing coun-

triess should also be 'politically democratic and pluralistic' for it to be 'sustainable'. See above, Commis-

sionn Communication, COM(20oo)264, p. 5. 
1644 See in the same sense: Pallemaerts 1995, p. 380. 
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inclusionn (and further strengthening) of this aim to reconcile socio-economic 
policyy objectives with environmental ones really mean for the development of 
laww and policy in the EC? 

6.4.2.22 Political importance of the concept for EC law and policy 

Whenn the Community was first created it was, first and 
foremost,, orientated towards the promotion of economic integration so as to 
stimulatee a harmonious development of economic activities, a continuous and 
balancedd expansion and a high standard of living. Gradually, however, other, 
'non-economic',, objectives found their way into the EC Treaty besides these 
initiall  'economic' objectives. With the SEA, provisions on a regional policy, envi-
ronmentall  protection and research & technology were inserted into the main 
bodyy of the Treaty. However, these changes were not reflected in Articles 2 and 3 
EC,, which, respectively, listed, and still list, the Community's objectives and the 
meanss for achieving these objectives (the common policies and activities). These 
articless remained unchanged. Doubts were expressed as to the importance of 
thesee newly identified objectives and corresponding areas of activity, especially 
sincee the SEA was in the first place regarded as an economic charter, whose 
primee target was the creation of the single market. Were the new aims and areas 
off  activity merely side-effects of the Community's market integration goals, and 
thuss subsidiary to the aim of creating the single market, or did they represent 
thee emerging, in the context of the Community, of independent non-economic 
goals?165 5 

Slowly,, however, the doubts relating to the importance of the 'non-economic' 
objectivess seemed to have disappeared. The Maastricht Treaty changed Arti-
cless 2 and 3 EC to include these objectives and the related activities. Article 2 
ECC spoke of 'sustainable and non-inflationary growth respecting the environ-
ment'' and the raising of the standard of living did not have to be 'accelerated' 
anymore.. Social objectives ('a high level of employment and of social protec-
tion')) were incorporated.'66 The Amsterdam Treaty consolidated the changes to 
thesee important EC Treaty provisions. A high level of environmental protection 
becamee a completely independent objective and objectives such as equality 

Seee Craig & de Bürca 1998, p. 22. See also e.g. Rengeling & Heinz 1990, p. 617. The latter argued (in 

1990}}  that the Community is still above all 'eine Wirtschaftsgemeinschaft'. Others have asserted, 

however,, that the Final communiqué of the Paris Summit in October 1972 and the SEA already 

indicatedd that the Community was more than merely an economic one. See Kapteyn & Verloren van 

Themaatt 1998, p. 1083. 

Itt should also be recalled in this respect that the name of the Community was changed from the 'Euro-

peann Economic Community' into the 'European Community'. 
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betweenn men and women were added to the list. Thus, now environmental 
objectivess and other non-economic objectives are placed next to, independently 
from,, and thus apparently at the same level as the economic aims. 

Thee introduction and subsequent strengthening of the sustainable develop-
mentt concept in the EC Treaty, even if not flawless (see above), fits very well with 
thiss emergence of non-economic Community objectives. Because the Commu-
nityy now has non-economic objectives, one of which is the promotion of'a high 
levell  of protection and improvement of the quality of the environment', the 
introductionn of the sustainable development concept can be regarded as bring-
ingg an indication of how these various objectives, or at least the economic, social 
andd ecological ones, relate to each other. Taking regard of the core meaning that 
wass identified in relation to the sustainable development concept, it seems to 
indicatee that neither of these Community objectives is 'superior' to the other.167 

Theree is no hierarchy between the objectives. Instead economic, social and 
ecologicall  concerns are placed on the same level. When the Community first 
startedd no such indication concerning the relation between various objectives 
wass needed because the Community simply concentrated on the achievement 
off  certain economic objectives. But it seems the focus of the Community has 
shifted.. The sustainable development concept implies or better yet, confirms 
thatt the Community has moved away from the supremacy of economic integra-
tionn concerns. 

Thee effect of the concept's introduction in EC primary and secondary law, 
followedd by a gradual strengthening of the concept, is nicely summarised by 
thee Commission in one of its communications on integration. The Commis-
sionn believes that the real challenge facing the Community is: 'to find a way of 
developingdeveloping action which meets all of its objectives in an integrated way. This is the 
challengechallenge of sustainable development, a concept too often perceived as purely envi-
ronmental,ronmental, but which brings together concerns for social and economic development 
alongsidealongside protection of the environment... Policies that result in environmental degra-
dationdation and depletion of natural resources are unlikely to be a sound basis for sustain-
ableable economic development'.'6* 

Despitee the fact that it is quite easy to fit  the sustainable development 
conceptt into the EC Treaty in its current form, in general, authors have been 
ratherr sceptical about the legal importance of the objective in the EC legal order. 

1677 Some authors have appropriated this function to the integration principle: see Scheuing 1989, p. 176; 

fahns-Bohmm & Breier 1992, p. 49"5o;Grabitz & Nettesheim 1992, no. 59. 
1688 Communication 'Partnership for integration - A strategy for integrating environment into EU Policies', 

COM<98)333,, p. 5. See also IP/98/471. 
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6.4.2.33 Legal importance or relevance of the concept in EC legal order 

Authorss seem to find it extremely hard to cope with the so-
calledd 'vagueness' of the sustainable development concept, including the confus-
ingg formulations in the EC Treaty in this respect. Therefore, they conclude that 
thee concept cannot seriously be considered to lay down an obligation, which is 
enforceablee before the ECJ.'69 It is considered to be merely a 'long-term objec-
tive',, which does not establish concrete rights and obligations. For the objective 
too have any non-political relevance, the concept should be 'clear'. The EC/EU 
Treatiess should contain an exact definition of the concept. The fact that the 
conceptt as mentioned in these Treaties can be linked to developments in inter-
nationall  environmental law does not prevent these authors from doubting the 
'legall  operability' of the concept in the EC context. 

Itt can hardly be denied that the Community institutions are granted wide 
discretionaryy powers in relation to the translation of this objective or concept 
intoo concrete action. The doubts as to its enforceability are thus not at all 
surprising.. In this regard, it is telling maybe that, if it relates to itself and its 
policies,, the Community only defines the concept in non-binding policy docu-
mentss while it does define the concept in binding legislative acts if it mainly 
relatess to developing countries (see Lomé Convention etc.). The EU Treaty does 
nott contain a definition of the concept. It merely refers to two of the elements 
identifiedd in international law: the rational use of natural resources component 
andd the integration component. Does this mean that only these two components 
aree binding? 

Still,, the concept does seem to indicate the direction in which the Commu-
nityy should develop its policies. I will , however, not enter into a deep discussion 
heree of what the exact legal relevance is of this concept. In the next chapter on 
thee legal relevance of the provisions in Articles 6 and 174 EC, I wil l discuss 
certainn views expressed in legal theory, which clarify the specific dynamics 
off  standards such as the sustainable development objective. It may already be 
observed,, however, that the sustainable development concept fits legal theorist 
Dworkin'ss definition of'policies' perfectly. He defines a policy as that kind 
ofof standard that sets out a goal to be reached, generally an improvement in some 
economic,economic, political, or social feature of the community'. Besides, a standard can 
havee other legal implications than the use as an instrument for reviewing other 
standards.. Ass wil l become abundantly clear from the overview of case law relat-
ingg to the objectives, principles and criteria of Articles 6 and 174 EC in the next 
chapter,, standards can, for example, play an important role also as tools for the 
interpretationn of other standards. 

1699 Van Calster  &  Deketelaere 1998, p. 14; Ecologie 1998, p. 27 and Kramer 2000, p. 7. Some authors do 

arguee that the inclusion of the sustainable development concept in Articl e 6 EC has given the concept 

somee 'legal weight'. Jans 2000a, p. 18. See also Bar  &  Kraemer 1998. p. 318. 
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6.55 Summary 

Thee above section examined the meaning and importance of 
thee sustainable development concept in the EU/EC Treaties. It may be argued 
thatt the concept, as used in this context, strongly resembles the concept as used 
inn international law and defined by the Brundtland Commission. Consequently, 
itt is possible to assert that the integration principle in Article 6 EC has as its 
overridingg aim the reconciliation of the Community's ecological objectives with 
itss socio-economic ones. The introduction and strengthening of the sustainable 
developmentt concept in the EU/EC Treaties may be seen against the background 
off  the emerging of non-economic objectives in the Treaties. Before the changes 
too these Treaties by the Maastricht and Amsterdam Treaties, objectives such 
ass a high level of environmental protection did not stand independent of the 
economicc aims of the Community. They could only be pursued to the extent 
thatt the economic objectives allowed this. Economic growth clearly determined 
thee degree of environmental protection. However, the Community appears to 
havee evolved in this respect. Non-economic objectives seem to be placed at the 
samee level (of importance) as economic objectives. The sustainable development 
conceptt confirms this. 

77 What are environmental protection requirements? 

7.11 Introduction 

Thee following has already been defined: what the ultimate aim 
iss of the provision in Article 6 EC, to whom it is directed (scope ratione perso-
nae),, as well as what the scope of application ratione materiae and the scope 
rationee temporis are. The remaining questions concern the interpretation of the 
phrasee 'integrating environmental protection requirements'. In literature, these two 
aspectss of the principle, the meaning of the verb 'to integrate', on the one hand, 
andd the interpretation of'environmental protection requirements', on the other, 
havee been discussed or defined separately. The same approach wil l be used here. 
II  wil l begin with the phrase 'environmental protection requirements'. First, an 
overvieww is given of the opinions in relation to the interpretation of this phrase. 
II  wil l try to reach certain conclusions on what the phrase means in the light of 
thesee views and taking into account the other wording and the context of the 
integrationn principle as well as a comparison with the wording and context of 
similarr clauses in the EC Treaty. 
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7.22 Views in literature and own views 

7.2.11 Various possible interpretations 

Inn contrast with some of the other aspects of the content of 
thee integration principle, which have been clarified over the years by treaties 
amendingg the EC Treaty, the text of Article 6 EC still does not give a clear(er) 
indicationn of what is meant by 'environmental protection requirements'. Because 
off  the unspecific wording, quite a number of different interpretations have been 
defended.. It must be observed that the early literature remains valid for the 
interpretationn of the phrase exactly because of the fact that the wording of that 
particularr phrase was not amended. 

Beforee turning to a discussion of relevant views in literature, it should be 
observedd first that a comparison between the language of the various horizontal 
clausess in the EC Treaty does not bring any answers. In some of these clauses, 
referencee is made also to 'requirements' - consumer protection requirements 
andd welfare requirements of animals - or 'aspects' - cultural aspects. Other 
clauses,, however, require the institutions to 'take into account' or 'contribute 
too the achievement of the 'objectives' set out in or referred to the Treaty article 
inn question. This is the case for the regional policy clause in Article 159 EC, 
thee development cooperation policy clause in Article 178 EC and the industry 
policyy clause in Article 157,3 EC. It could be argued, therefore, that the hori-
zontall  clauses are in the first place designed to require the institutions to take 
accountt of- or contribute to or integrate - the specific objectives of the policies 
inn question. Now, because the Treaty also lays down so-called principles and 
criteriaa in relation to the environmental policy, the applicable horizontal clause 
(thee integration principle of Article 6 EC in other words) does not refer to the 
'objectives'' but to the 'requirements' of this policy. For most of the other policy 
areass with a horizontal clause, the Treaty titles in question only contain 'objec-
tives'' (e.g. industry policy, development cooperation policy, regional policy, 
culturee policypBut why does the second paragraph of Article 153 in the Treaty 
titl ee on-consumer protection speak of'consumer protection requirements' when 
thiss title pnly contains some 'objectives' on which this policy is to be based (in 
thee first paragraph of Article 153 EC)? In addition, it may be observed that the 
horizontall  clause in relation to the public health policy only refers to one of the 
Treatyy objectives of this policy, whereas several are laid down in the same article. 
Itt provides that 'A high level of human health protection shall be ensured in the 
definitionn and implementation of all Community policies and activities'. Thus, 
itt appears rather difficult to find an internal logic in the wording of the various 
horizontall  clauses and consequently to derive useful arguments from this word-
ingg for interpretation-reasons. It must be recalled that this is not surprising in 
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vieww of the fact that the Treaty provisions are the result of negotiations between 
variouss actors. 

7.2.22 All of the objectives in Article 174,1 EC 

ProtectionProtection v preservation and improvement 
Itt has been argued that the phrase 'environmental protection 

requirements'' refers to all three elements in the first indent of Article i3or, 1 
(noww Article 174,1 EC) or, in other words, the objective of preserving, protect-
ingg and improving the quality of the environment.170 The fact that the text of the 
integrationn principle only refers to environmental 'protection' requirements and 
nott explicitly to the 'preservation' and the 'improvement' of the environment, the 
otherr two elements of the first indent of Article 174,1 EC, does not stand in the 
wayy of such an interpretation. The reason lies in the fact that the term 'environ-
mentall  protection' may be regarded as a more general term or an 'overarching' 
term.1711 As a more general term 'environmental protection' includes 'preserva-
tion'' and 'improvement' of the environment.172 This is confirmed by the lan-
guagee of Article 176 EC, which refers to all measures, adopted on the basis of 
thee environment title as the 'protective' measures.173 

Interestingg to know in this regard is that more doubt may have existed if 
thee version of the integration principle as first proposed by the Presidency in 
Novemberr 1985 had been adopted.174 It provided that 'protecting the environment 
iss an essential component of...' (emphasis added). The first Italian language 
versionn in fact used the wording: 'preserve the environment' ('salvaguardia'). It 
was,, however, the only language version with this wording and in the meantime 
itit  has been amended. The version in force reads: 'Les esigenze connesse con 
lala tutela delTambiente...' (emphasis added), or in other words 'Requirements 
concerningg the protection of the environment'. A linguistic comparison of the 
variouss language versions of Article 6 EC shows no more differences of this 
kind. . 

TheThe term 'environment' in Article 174 EC 
Thee term 'environment', as used in Article 174 EC, is not further defined 

inn the Treaty. Compared to other references in the Treaty and based on how the 
termm has been translated into secondary legislation, it seems that it must be 
interpretedd widely. First, it may be argued that it includes both the natural (soil, 

1700 Kramer 1988a, p. 288; Kramer 1989, p. 356. 
1711 Vorwerk 1990, p. 61 ('übergreifender BegrifF). 
1722 Sevenster 1992, p. 97 and Kramer 1995, p. 46. 
1733 See also Kramer 1995, p. 46-47. 
1744 Gazzo 1986, p. 69. 
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water,, air, climate, fauna and flora, etc.) and the man-made environment (land-
scapee values and cultural heritage) (see also Chapter V, Section 2.2) .*75 Second, it 
alsoo appears to include human health because Article 174 mentions the protec-
tionn of human health as one of the objectives of the environmental policy (see, 
however,, immediately below and Chapter VI, Section 3.1.2). However, the term 
doess not seem to cover animals born in captivity. In other words, the improve-
mentt of animal welfare is not covered by Article 174 EC. The EC J appears to 
confirmm this. It held that ensuring the welfare of animals is not a Community 
objectivee (see also below, Chapter V, Section 3.1.2).I76 Other interpretation prob-
lemss exist surrounding the term 'environment' in Article 174 EC but the issues 
mentionedd here are the ones most relevant for the remainder of our research.'77 

TheThe other objectives in Article 174,1 EC 
Whereass Article 174,1 first indent EC contains a general objective to protect 

thee environment, the objectives in the other indents of this article seem more 
specificc objectives relating to environmental protection. If the phrase 'environ-
mentall  protection requirements' refers to the general environmental objective, 
theree is no reason why it would not cover the more specific objectives as well. 
Practicee confirms this. The prudent and rational utilisation of natural resources, 
forr example, has been mentioned in Community energy legislation.'78 In rela-
tionn to the objective to protect human health the following should be observed, 
however.. It should be stressed that not every measure relating to the health of 
humanss falls under the scope of Article 174 EC and is therefore an environmen-
tall  measure. I suggest the following criterion in this regard. Article 174 EC does 
nott cover action designed to discourage smoking, or similar measures designed 
too prevent diseases, for example. Such measures are aimed at protecting human 
healthh directly. Environmental action only includes those measures which protect 
humann health indirectly, i.e. through or via the protection of the environment in 
whichh humans live, e.g. the air and soil. In other words, there should be a link 
withh the 'environment' in the narrow sense. It should be added, however, that it 
wil ll  be difficult sometimes to make the distinction between such 'pure' human 
healthh measures on the one hand and environmental measures on the other 
hand. . 

1755 See definition in Articl e 3 Council Directive 85/337 o n t n e assessment of the effects of certain public 

andd private projects on the environment (O/1985 L175/40), as amended by Council Directive 97/11 (OJ 

19977 1-73/5)-
1766 Case C-189/01 Jippes et al. [2001] E CR I-5689, para. 71. 
1777 For  the other  interpretatio n issues, including the issue of the territoria l limitatio n of the environmental 

objective,, see: Sevenster  1992, p. 96-97; Kramer 1995, p. 46 and Jans 2000a, p. 25-26. 
1788 See for  example, the legislation laying down energy efficiency standards (below. Chapter  VII , Section 

3.2.5.3). . 
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IncludingIncluding the sustainable development objective? 
Recently,, some authors have interpreted the term 'environmental protection', 

inn the phrase 'environmental protection requirements', so wide that, in their 
view,, it also includes the objective of'sustainable development', as laid down in 
Articlee 2 EC.179 However, in our opinion, this is an unlikely interpretation. First, 
thee wording does not confirm it (see 'environmental protection requirements'). 
Second,, the sustainable development concept has now been explicitly included 
ass the aim of the integration principle. It may be recalled that even though the 
precisee content of'sustainable development' is not at all clear, it is commonly 
acceptedd that it includes more than simply an ecological aspect or 'pillar' (see 
alsoo above, Section 6). It is more logical that the integration principle requires 
thee integration of environmental aspects to achieve the larger concept of sustain-
ablee development. 

Thee term 'environmental protection requirements' may nevertheless be 
interpretedd to be broader in another way. Some have not limited the phrase to 
thee 'objectives' in the first paragraph of Article 174 EC. As appears from the next 
paragraph,, it has also been believed to include the so-called 'principles' in the 
secondd and even, the so-called 'criteria' in the third paragraph of Article 174 EC. 

7.2.33 The environmental 'principles' and 'criteria' 

Byy way of a literal anchor a contextual interpretation, the major-
ityy of early German literature interpreted the phrase as referring to the 'objec-
tives'tives' of the first paragraph as well as the 'principles' of the second paragraph of 
Articlee 174 EC.l8° Only a few authors believed it rather concerned the 'principles' 
off  paragraph 2 and 'certain requirements, listed in paragraph 3V81 or all three 
paragraphss of the article.182 Focusing on the aim rather than the context of the 
provision,, more recent literature has in fact reached similar conclusions as the 
majorityy of the early German literature. Environmental protection requirements 
aree considered to be the objectives laid down in Article 174,1 EC (hereinafter, 
thee 'environmental objectives') and the principles in Article 174, 2 EC (here-
inafter,, the 'environmental principles'). It is, more in particular, argued that 
thee integration principle can only be made operational when the principles of 
thiss second paragraph are also 'taken into consideration' by other policies. It 
wouldd not be logical to require, in the context of the environmental policy, that 
preventivee action is taken in order to avoid impairment to the environment but 

'99 Kamminga & Klatte 1994, p. 5; Kramer 2000, p. 15. 
!oo Vorwerk 1990, p. 61; Molkenbur, 1990, p. 680; Jahns-Böhm & Breier 1992, p. 50. 
! '' For example : Jacqué 1986, p. 124. 
! ll For example: Grabitz & Nettesheim 1992, no. 59. Unclear on this issue are the views of Scheuing 1989, 

p.. 176-177 and Hailbronner 1989, p. 104. 
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too ignore the need for preventive action in the transport, agriculture or energy 
policy.'8»» Some add that the 'criteria' of the third paragraph of Article 174 EC 
(hereinafter,, the 'environmental criteria') should not be excluded either.184 

Itt seems, indeed, quite logical that if'environmental protection require-
ments'' includes the environmental objectives it also refers to the environmental 
principlesprinciples and the environmental criteria. The wording appears to support this 
broaderr interpretation in the sense that if the requirements to be integrated were 
too be limited to the environmental objectives, the provision would or should 
havee provided that the 'environmental objectives' or the 'objectives of the first 
paragraph',, or something similar, were to be integrated. In addition, it may be 
arguedd that the objectives, principles and criteria of Article 174 EC seem to form 
aa 'unity'. They form the starting point or basis for the formulation of a Commu-
nityy environmental policy. To single out one of these elements, is to focus on 
onlyy one aspect of that policy. The environmental principles and criteria indicate 
thee way in which the institutions should pursue the environmental objectives. 

Thiss interpretation of the phrase 'environmental protection requirements' is 
confirmedd in practice. The Community guidelines on State aid for environmen-
tall  protection, for example, translate the provision in Article 6 EC as a require-
mentt to integrate 'environmental policy objectives'.185 However, in this context, 
thee Commission also refers to the need to apply the polluter pays principle and 
achievee a high level of environmental protection.186 Also interesting is the role 
off  the precautionary principle in a Commission decision pursuant to Article 95, 
66 EC.l8? As for the environmental criteria, a good example may be found in the 
Commissionn Guidelines for horizontal agreements where reference is made to 
thee third criteria in Article 174,3 EC (i.e. 'take account of the potential benefits 
andd costs of action or lack of action').'88 

Itt may be concluded that, at the very least, the phrase 'environmental protec-
tionn requirements' includes the environmental objectives, principles and criteria 

1833 Kramer 1995, P58-59. This author  changed his views on this issue over  the years. Before 1992, he 

simplyy referred to the environmental objectives of the first paragraph of Articl e 174 EC (see also above, 

Krime rr  1988a, p. 288 &  Kramer 1989, p. 356), while in 1992, he appeared to neither  include nor  exclude 

thee environmental principles of the second paragraph (Kramer 1992, p. 251-252). Also undecided on the 

wholee issue were Hession &  Macrory (1994, p.157). 
1844 Jans 1995, p. 25-26. Also referrin g to all of the paragraphs of Articl e 174 EC is Zil s {Zil s 1994, p. 28-29). 
1855 OJ 2001 C37/3, para. 3. 
1866 OJ 2001 C37/3, para. 4. 
1877 Commission Decision 1999/832 concerning the national provisions notified by the Kingdom of the 

Netherlandss concerning the limitation s of the marketing and use of creosote, OJ 1999 L329/25, para. 

104. . 
1888 Commission Notice - Guidelines on the applicabilit y of Articl e 81 of the EC Treaty to horizontal coop-

erationn agreements, OJ 2001C3/2, para. 193; footnote 55. 
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off  Article 174,1 EC. In what follows, I wil l examine whether anything else falls 
underr this phrase. 

7.2.44 Environmental policy? 

Anotherr much wider interpretation of the respective phrase 
suggestss that the integration principle requires for 'environmental policy' to be 
integrated.. Support for this proposition could be found in secondary legislation, 
mostt notably in Regulation 2052/88 on the tasks of the Structural Funds.1*9 

Articlee 7 of this regulation, which has been considered as an application of 
thee integration principle, provided that 'Measures financed by the Structural 
Funds.... shall be in keeping with.,, and with Community policies, including those 
concerning.... environmental protection' (emphasis added). However, this regu-
lationn was replaced by Regulation 1260/1999,190 of which Article 12 (entitled 
'Compatibility')) stipulates: 'Operations financed by the Funds... shall be in 
conformityy with the provisions of the Treaty... and with Community policies and 
actions,, including the rules on... environmental protection' instead of to 'Com-
munityy policies,... including those concerning... environmental protection...'.191 

Becausee the word 'policies' has been replaced by the word 'rules', this text is 
noo longer an argument in favour of the proposition that 'environmental policy' 
shouldd be integrated. Suppose, however, that that is exactly what Article 6 EC 
requires.. What would the Community policy concerning environmental protec-
tionn or 'environmental policy' mean? One author observes that it is necessarily 
restrictedd to legal standards. If the term 'policy' would include legal as well as 
non-legall  norms, such as general policy objectives set out in Environmental 
Actionn Programmes and resolutions, it would lead to 'important normative prob-
lems'' because it would undermine the distinction between legal and non-legal 
normss in the field of environmental policy. '9*  It would make non-binding norms 
directlyy binding by virtue of a rule of reference. Rather, environmental policy 

1899 Regulation (EEC) No 2052/88 on the tasks of the Structural Funds and their effectiveness and on 

coordinationn of their activities between themselves and with the operations of the European Investment 

Bankk and the other existing financial instruments, OJ1988 L185/9, as last amended by Regulation (EC) 

Noo 3193/94. 0/1994 L37/ri. 
1900 OJ 1999 L161/1. 
1911 Article 2, 5 of that same Regulation 1260/1999 is not very helpful because it uses the phrase 'require-

mentss of environmental protection' without giving an indication on what those might be. The text in 

questionn reads: 'The Commission and the Member States shall ensure that the operations of the Funds 

aree consistent with other Community policies and operations, in particular in the areas... and the incor-

porationn of the requirements of environmental protection into the definition and implementation of the 

operationss of the Funds'. 
1922 Nollkaemper 2000a, p. 27. 

78 8 



CHAPTERR II  THE CONTENT OF ARTICL E 6 EC 

cann be understood to encompass primary law (the environmental objectives, 
principless and criteria of Article 174 EC) as well as secondary law in force.193 

Thee question is then: does the phrase 'environmental protection require-
ments'' also refer to secondary environmental law besides primary environmental 
law?? The interpretation that the provision in Article 6 EC means that secondary 
environmentall  law must be integrated as well, has in general been dismissed 
becausee in that sense the integration principle would not really add anything to 
existingg legal obligations. Since the Community institutions must comply with 
secondaryy environmental law in force on another basis, the principle would have 
noo additional value from a legal point of view.194 

Itt should be added to this that the application of the integration principle 
doess lead to the use of instruments that help secure compliance with environ-
mentall  secondary law. It concerns in particular the so-called cross-compliance 
instrument,, which is used, for example, in the context of the TEN policies or 
thee Structural Funds policy (see also below, Chapter V, Section 3.1.4, Chapter 
VI ,, Section 3.1.3 and Section 3.2.6 and Chapter VII , Section 3.1.2 and Section 
3.2.6).. This legislation explicitly provides that if secondary environmental law 
(e.g.. EI A directive or Habitats directive)195 is not observed (by the Member 
States),, Community funding must be refused, suspended or annulled, and this 
ass a sanction for the non-compliance. It is an extra obligation for the competent 
Communityy institutions to refuse, suspend or annul the financial support in 
question.. Besides, if enacted and implemented properly, secondary environmen-
tall  law in force wil l reflect the environmental objectives, principles and criteria 
inn the Treaty. 

7.33 Summary 

InIn summary, it is thus possible to argue, provisionally and 
mainlyy based on the wording and context of the principle, and taking account 
off  the above-summarised views in literature on the subject, that the 'environ-
mentall  protection requirements' consist of the environmental 'objectives', 
'principles'' and 'criteria', as laid down in the first, second and third paragraph 
off  Article 174 EC. The phrase 'environmental protection requirements' seems 
aa very appropriate 'collective noun' for the objectives, principles and criteria in 
question.. If the provision was meant to refer to environmental policy it could 
havee used this term instead of the term 'requirements'. In as far as non-environ-

Seee in this sense: Sevenster 1992, p. 119. Kamminga & Klatte refer to both 'primary and secondary 

legislation'.. Kamminga & Klatte 1994, p. 5. 

Seee in this sense: Sevenster 1992, p. 118; Nollkaemper 2000a, p. 27. 

Councill  Directive 85/337/EEC on the assessment of the effects of certain public and private projects on 

thee environment (OJ1985 L175/40) and Council Directive 92/43 on the conservation of natural habitats 

andd of wild fauna and flora (OJ 1992 L206/7. 
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mentall  legislation refers to or incorporates specific environmental legislation, it 
iss a concrete translation or application of the obligation to integrate the environ-
mentall  objectives, principles and criteria and not a direct example of the integra-
tionn of secondary legislation. If enacted correctly this legislation will reflect the 
environmentall  objectives, principles and criteria. 

88 What is integration? 

8.11 Introduction 

Ass already indicated above, the SEA first introduced the integra-
tionn principle in the EC Treaty in 1987 {see Section 2.2 of this chapter). The 
wordd 'integrate' did not yet appear in this first Treaty version of the principle. 
Instead,, the relevant article used the phrase 'shall be a component of'.'96 There 
weree no real differences between the various language versions of this phrase 
exceptt for the Danish version. This version referred to 'an important component'. 
Withh Sevenster, I agree, however, that this differentiation was to be disregarded 
ass being in the minority.197 Also, it must be observed in this connection that the 
versionn of the principle, as first proposed by the Presidency in 1985, did provide 
thatt protecting the environment was 'an essential component of other Com-
munityy policies'.198 Even though the Maastricht Treaty replaced this phrase by 
introducingg the verb 'to integrate', it remains useful to have a look at the various 
interpretationss that were given of the old version in literature. It wil l allow a 
comparisonn between those interpretations and the ones in relation to the Maas-
trichtt version. Indeed, this section on the meaning of the phrase 'to integrate' 
wil ll  begin with an overview of relevant literature, including that on the mean-
ingg of the initial phrase 'to be a component of. The overview and comparison 
off  the various interpretations in literature is designed to help me distinguish 
possiblee interpretations for the obligation to integrate (also referred to as the 
'integrationn concept'). Ultimately, three different interpretations wil l be distin-
guished:: a weak, a strong and a very strong interpretation. I wil l further analyse 
eachh one of these interpretations with a view to establishing which one is the 
mostt plausible one, especially, in light of such elements as the wording, context 
andd aim of the (entire) integration clause. Thus, in this context, I wil l build on 
thee conclusions reached above in relation to other elements of the integration 

1966 The article read: 'Environmental protection requirements shall be a component of the Community's 

otherr policies'. Before the adoption of the SEA, the term 'integrate' did appear in certain Community 

policyy documents. See also above, Section 2.2 of this chapter. 
1977 Sevenster 1992, p. 117. See also Kramer 1990, p. 64. 
1988 Gazzo 1986, p. 69. 
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clause.. Although I start the overview of relevant literature with that concern-
ingg the first two interpretations, for reasons explained below, I wil l begin my 
ownn observations on the plausibility of the various interpretations with that of 
thee third interpretation, the very strong interpretation. This wil l be followed by 
ann analysis of the two other interpretations identified in literature. It should be 
indicatedd also that the discussion concerning the meaning of the integration 
conceptt is simplified here by limiting it to these three interpretations. It seems 
thatt the strength of the concept may actually vary along a continuum. The weak 
andd the very strong interpretation are situated at opposite sides on the scale of 
possiblee interpretations, as illustrated in the following scheme: 

»» » » 
weakk strong very strong 

integrationn integration integration 

conceptt  concept concept 

(orr  priorit y for non-environmenta l concerns ) (or priorit y fo r environmenta l concerns ) 

8.22 Views in literature 

8.2.11 Take into accounf versus 'observe' 

ShallShall be a component of 
Thee phrase 'shall be a component of was often interpreted as 

ann obligation 'to take account of' the environmental protection requirements in 
thee Community's other policies.19» It seemed that a lot of authors believed that 
thiss constituted an obligation to 'consider' or 'think about' the requirements 
whenn preparing a decision without, however, being required to include the 
resultss of that assessment in the decision. Only a few commentators qualified 
thiss further and asserted that when environmental protection requirements 
aree a component of the other policies, those policies are no longer conceivable 
withoutt these requirements being 'included' or 'drawn in'. It is nott enough to 
takee the environmental protection requirements into account when Community 
decisionss or measures are being prepared: the requirements have to be taken 
intoo account in the result, i.e. at the moment of the actual taking of a decision 
orr measure as well. Otherwise they can never really be a component of the other 
policies.2000 It is, in other words, not sufficient to 'simply' 'consider' the environ-

Hailbronnerr  1989, p. 104 ('der  Berücksichtigung...'); Kramer 1990, p. 64; Epiney 1993, p. 96 ('Rech-

nungg getragen werden muB'); Jacobs 1993, p. 45 and again at p. 47. 

'Vorwer kk 1990, p. 61 and Jahns-Böhm, &  Breier  1992, p. 50-51. 
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mentall  aspects: in such cases (negative) consequences for the proposed policy 
aree inevitable.201 

Thesee last statements come close to the opinion expressed by one German 
author,, who seemed to have, almost deliberately, avoided the words 'take into 
account'' when discussing the wording of the SEA version of the integration 
principle.. He described the requirement rather as 'eines Gebots zur Beachtung 
derr Umweltschutzfordernisse' and 'eine Pflicht zu durchg&ngiger Einbeziehung' 
(or,, 'het geregeld erbij betrekken' in Dutch, 'include regularly' in English) .20* 
Whenn used in relation to legal norms - in casu this would be the environmen-
tall  objectives, principles and criteria - the term 'Beachtung' can be interpreted 
ass 'observance of or 'compliance with' (in Dutch: 'inachtneming'). It is also 
interestingg in this respect that the author used the term 'Berücksichtigungsgebote' 
too refer to the criteria in the third paragraph of Article i3or EC, now the third 
paragraphh of Article 174 EC, criteria which the Community 'shall take account 
off  in preparing its action in relation to the environment. 'Berticksichtigung' 
cann be translated as 'the action of taking something into account'. 

MustMust be integrated into 
Thee Treaty of Maastricht has changed the obligation that 'environmen-

tall  protection requirements shall be a component of the Community's other 
policies'' into an obligation that they 'must be integrated into the definition and 
implementationn of other Community policies' (emphasis added). Overall, the 
neww text has been considered to be a more forceful formulation in two respects. 
First,, it has been observed that the use of the word 'must', replacing the word 
'should',, strengthens the provision.201 Second, the verb 'to integrate into' has 
beenn regarded as stronger than the phrase 'to be a component of .2<H Despite 
thee believe that the wording of the principle has been strengthened in this 
respect,, most authors have continued to interpret the provision (more or less) 
ass an obligation to 'simply' take environmental protection requirements into 
account.2055 Few interpret the provision in somewhat stronger terms.206 In fact, 
Germann authors such as Kramer for example havee argued that the wording has 

2011 Sevenster 1992, p. 119. 
2022 Scheuing, 1989, p. 176 (emphasis added). See also in this sense Haneklaus 1990, p. 1137. Compare 

Molkenburr 1990, p. 680 (he uses both 'beachten' and 'beriicksichtigen'). 
2033 Kamminga & Klatte 1994, p. 4; Bosselmann 1995, p. 282; Calliess 1997, p. 113. 
2°4Epineyy & Furrer 1992, p. 387; Kamminga & Klatte 1994, p. 4; Hession & Macrory 1994, p. 156. Compare 

Janss 1995, p. 25. Jans does not really indicate which of the new words, 'must' or 'be integrated' makes 

thee provision stronger in his opinion. He simply states that 'The Maastricht version is clearly stronger...'. 
2055 See for example: Epiney & Furrer 1992, p. 387; Van Calster & Deketelaere 1998, p. 18; Pallemaerts 1995, 

p.. 391; Coffey & Fergusson 1997, p. 77; Jans 2000a, p. 21. Compare: Kamminga & Klatte 1994, p. 4. 
2066 See Ecologie 1998, p. 25 (a combination of they 'should be met' and they 'should be considered'). 
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beenn weakened by the 'Maastricht amendments'. In his view, the first Treaty 
versionn was 'clear, precise and unconditional and was thus directly applicable...'. 
Thee wording after the Treaty of Maastricht, however, gives 'a general mandate to 
thee Community institutions for some future action, without specifying time and 
formm of fulfilment of these requirements and without fixing the consequences 
inn the case of non-fulfilment'.*07 It should be observed, however, that the formu-
lationn as adopted by the SEA (and before the changes of the Maastricht Treaty) 
alreadyy appeared strong in the German language. It read: 'Die Erfordnernisse 
dess Umweltschutzes sind Bestandteil...'. 

TakeTake into account versus observe or apply 
Thee above overview of the various interpretations of the phrases 'shall be a 

componentt of and 'must be integrated into' in literature reveals that both have 
predominantlyy been interpreted as obligations to 'take account of, 'take into 
account'' or 'consider' the environmental protection requirements without, it 
seems,, an obligation to reflect the assessment in the decision. A few authors 
havee defended somewhat stronger interpretations, which go more in the direc-
tionn of an obligation to 'take account of the requirements but with real conse-
quencess for the proposed action or even an obligation to 'observe', 'comply with' 
orr 'meet' them. Obviously, in legal terms, 'to take something into account' is 
(very)) different (read: 'weaker') than 'to observe something' or 'to comply with 
something'.. The dictionary indicates that if you take something into account, or 
takee account of something, you consider it when you are thinking about a situa-
tionn or deciding what to do. If you consider something, you think about it care-
fully.fully.206206 If you, on the other hand, observe something, such as a law or custom, 
youu obey it or follow it and if you comply with an order or set of rules, you do 
whatt you are required or expected to do.2°9 

Iff  it is accepted that the phrase 'environmental protection requirements' 
consistss of the environmental objectives, principles and criteria, the obligation to 
'observe'' them should be translated as follows. It would mean that these require-
mentss must be 'observed', 'complied with' or 'applied' in the same way as they are 
adheredadhered to in the context of the environmental policy. Since the environment title in 
thee Treaty provides that the environmental policy 'shall contribute to the pursuit 
of'of' certain objectives listed, that it 'shall aim at' or 'be based on' some principles 
enumeratedd and finally, that, 'in preparing its policy' it 'shall take account of' 
severall  criteria set out, it seems 'logical' that our 'must observe'-interpretation 
cann only go as far as requiring that the various requirements are 'applied' or 
'met'met in exactly the same way' in the context of other policy areas (such as the 

1077 Krtmer 1995, p. 58-59. 
aoSS Collins Cobuild English Dictionary 1995. 
a°9Collinss Cobuild Englisch Dictionary 1995. 
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agriculturall  and the transport policy). It does not seem logical that the criteria 
off  Article 174,3 EC must be 'taken into account' when 'preparing' action in the 
contextt of the environmental policy and that, because of the integration obliga-
tion,, the same criteria have to be 'observed' in the strict sense of the word, both 
whenn other policy areas are 'defined' (including prepared) and when they are 
'implemented'.. Another way of putting it is by saying that the meaning of the 
expressionn 'must be integrated' varies according to the kind of'environmental 
protectionn requirements' it refers to. Or yet, the environmental objectives, prin-
cipless and criteria must be 'applied' in the other policy areas in the same way as 
theyy must be 'applied' in the environmental policy. In this sense, 'to integrate 
environmentall  protection requirements in other policy areas' means that the 
otherr policy area must pursue the environmental objectives, aim at or be based on 
thee environmental principles and take account of 'the environmental criteria. 

PriorityPriority  issue: a third interpretation? 
Thee first interpretation {'must take into account') may be considered as a 

'weak'weak interpretation' of the obligation to integrate while the second ('must be 
observed')) is a 'strong interpretation' of this obligation. As already indicated in the 
introductionn to these paragraphs,, in order to find an answer to the question of 
whatt the verb 'to integrate' means in the context of Article 6 EC, these possible 
interpretationss wil l be worked out first. The next section will then try to discover 
whichh is the most plausible one in light of the wording, context (including other 
provisionss of the Treaty and the Treaty as a whole) and aim of the integration 
principlee as well as relevant case law of the ECJ. Before turning to these two 
possiblee interpretations, however, an overview wil l be given of the opinions in 
literaturee on the closely connected 'priority issue'. This entails the much-debated 
questionn whether the integration principle implies that Community environ-
mentall  policy in general and its objectives in particular have 'priority' over 
otherr Community policy areas and objectives. In my opinion, this issue actually 
amountss to a third possible interpretation of the integration concept, the 'very 
strongstrong interpretation'. As will appear from the overview below, this suggestion or 
interpretationn is generally rejected in literature. 

8.2.22 Priority issue or interpretation 

PriorityPriority  in principle 
Especiallyy in the first years after the introduction of the integra-

tionn principle in the EC Treaty, some German literature argued in favour of a 
'fundamentall  priority' or a 'priority in principle' ('grundsatzlichen Vorrang') for 
environmentall  protection over other Community policy objectives in 'cases of 
conflict'' ('Konfiiktsfall'), and this exactly because of the introduction of the inte-
grationn principle. In this opinion, environmental concerns could only be 'disre-
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gardedd or ignored' ('zurückgestellt werden') in exceptional cases, when irreparable 
damagee to the environment was being avoided and when justified by 'besonders 
gewichtigegewichtige Grimde europüischen Gemeinwohls'.™ This view was predominantly 
foundedd on the fact that the integration obligation in relation to environmental 
protectionn requirements was unique in the EEC Treaty. In their opinion, there 
existedd no similar obligations for other Community policy areas. It should be 
recalled,, however, that the SEA had in fact introduced some sort of horizontal 
clausee in relation to the regional policy as well."1 In any case, more such clauses 
followedd with the adoption of the Treaty of Maastricht. This Treaty introduced 
similarr (not identical) obligations for the culture and health policies of the Com-
munityy for example.*" The Treaty of Amsterdam added a similar clause in rela-
tionn to the consumer protection policy to this list.*'3 For other clauses that may 
bee regarded as horizontal clauses, I refer back to the beginning of this chapter 
{Sectionn 2.4). 

NoNo priority but 'Gleichrang' 
Otherr early German literature stressed that environmental protection is not 

thee sole objective to be attained by the Community and that it is thus necessary 
too balance the environmental protection requirements against the requirements 
off  other Community policies.314 The integration principle does not change this 
byy introducing a hierarchy between the various Community objectives. Rather, 
itt gives environmental protection the same weight as the other policy specific 
Communityy objectives. Conflicts between these Community objectives can not 
bee solved always in favour of the environmental objectives, or always in favour 
off  the non-environmental ones. A balancing of the interests at stake wil l have to 
takee place in each individual case."5 Any other interpretation would be contrary 

1100 Scheuing 1989, p. 176-177. See in the same sense: Hailbronner  1989, p. 104. 
2,11 Articl e 159 (formerly , Articl e 130b) EC now reads: 'The formulatio n and implementation of the Commu-

nity' ss policies and actions and the implementation of the internal market shall take into account the 

objectivess set out in Articl e 158 and shall contribut e to their  achievement'. 

"" 22 Respectively in Articl e 128,4 (currentl y Articl e 151,4) and Articl e 129,1 (currentl y Articl e 153,2) EC 

Treaty.. Advocate-General Léger  seems to forget this in his conclusions in the Safety Hi-Tech cases. 

Opinionss Advocate-General Léger, Cases C-248/95 Safety Hi-Tech v S. &  T. Sri [1998] ECRI-4301 and 

C-341/955 Bettati v Safety Hi-Tech [1998] ECR 1-4355, paragraph 55. Besides, it may be pointed out that 

Articl ee 159 EC (formerly Articl e 130b EC), which also seems to contain a 'horizontal '  provision, was 

introducedd in the EC Treaty at the same time as the integration principle. See also above, Section 2.4 of 

thi ss chapter. 
2IJJ Articl e 153,2 EC Treaty. 
2144 Kramer 1988a, p. 289. In this article, Kramer claims that the integration principl e is 'Ausdruck der 

vorrangigen,, )a essentiellen Bedeutung... dem Umweltschutz' but at the same time he accepts the need 

forr  a balancing process between the Treaty objectives. See also Molkenburi990, p. 680. 
ar55 Haneklaus 1990, p. 1137; Grabit z &  Nettesheim 1992, no. 59; Sevenster  1992, p. 120; 
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too the 'system of the EC Treaty'.216 These views are believed to be based on the 
propositionn of 'Gleichrang der konfiigierenden Vertragsziek'"7 The Community 
hass various objectives and all of these are considered to be of equal importance, 
unlesss the Treaty explicitly statess otherwise.118 

Inn more recent literature the debate seems to have been settled in favour of 
thee 'no priority-view'. This literature, which of course interprets the 'Maastricht 
version'' or 'Amsterdam version' of the EC Treaty, chiefly rejects the argument 
thatt environmental protection can be granted 'absolute priority' over other 
Communityy objectives based on the integration principle."9 'At least', one of the 
authorss observes, 'if by priority it is meant that, in the event of a conflict with 
otherr policy areas, the Community's environment policy has a certain added 
valuee from a legal point of view'.220 The wording of the principle simply does 
nott support such an interpretation and even the change of position since the 
Treatyy of Amsterdam is insufficient to claim otherwise. Instead, if in a specific 
case,, objectives conflict, 'the Community institutions must try to find a compro-
mise'.221 1 

Because,, in my opinion, the 'priority interpretation' of the integration 
conceptt completely excludes the other two interpretations, I wil l evaluate the 
plausibilityy of this interpretation first. I wil l do so on the basis of the wording, 
contextt and aim of the principle. 

8.33 Priority interpretation of the integration concept 

WhatWhat does the interpretation entail? 
Inn order to establish whether the priority interpretation is a 

plausiblee interpretation for the integration concept or not, it is important to clar-
ifyy what it (more or less) entails. It seems to mean that environmental objectives 

2166 Rengeling & Heinz 1990, p. 617. 
2177 Jahns-Böhm & Breier 1992. p. 51. (These authors give a brief overview of the opinions in literature on 

thee conflict issue.) 
2188 To back this claim, reference is made to case law of the Court of Justice. All of this case law concerns 

conflictss between the objectives of the CAP in Article 33 EC and not conflicts between objectives of 

differentt policy areas however. 
2199 Kamminga & Klatte 1994, p. 4 (In Kamminga and Klatte's view, it already appears from the factors that 

havee to be taken into account in preparing the environmental policy, based on Article 174̂  3 EC, that 

environmentall  protection requirements have no absolute priority); Ecologie 1998, p. 26: Bar & Kraemer 

1998,, p. 319; Van Calster & Deketelaere 1998, p. 18; Kramer 2000, p. 6 and p. 15; Sevenster & Vedder 

2000,, p. 4; Jans 2000a, p. 18-19. For a somewhat different approach see Calliess 1997, p. 115. Compare 

Zuleegg 1997, p. 1/180-187. 
1200 Jans 2000a, p. 18-19. 
2211 Kramer 2000, p. 6. 
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mustt be observed, i.e. pursued, at all times, even if there is a conflict or clash 
withh the objectives of other policy areas."1 This should be worked out further. 
Itt would appear that a conflict arises when a specific objective of another policy 
areaa cannot be achieved in an environmentally friendly way. In other words, no 
matterr how the objective is achieved it wil l always, to a greater or lesser degree, 
resultt in environmental damage. Thus, the objective in question is inherently 
incompatiblee with the environmental objectives. Of course, such clashes are 
nott surprising. After all, the Community has a lot of different policy- or activ-
ity-specificc objectives (laid down in the various titles of the Treaty) which are a 
translationn of, and thus reflect the diversity of, the general, principal objectives 
inn Article 2 EC. 

Inn this sense, the integration principle requires that all possible action be 
takenn in the context of the other policy areas to help achieve the environmen-
tall  objectives, including the radical reorientation or abandonment of all those 
policy-specificc objectives that are incompatible with the environmental objec-
tives.. Concretely, this would imply that the Community must annul or revise 
anyy existing action aimed at attaining certain policy-specific objectives if this 
actionn has (any or serious) negative environmental effects. It would entail also 
thatt the Community refrains from adopting or implementing new policy-
specificc action if this action causes (any or serious) environmental damage. 
Thee degree of integration required could then vary depending on whether only 
actionn causing serious environmental damage should be annulled, revised or 
rejectedd or, rather, all action causing even the slightest bit of damage. 

Obviously,, a no-conflict situation is then the situation where a policy-specific 
objectivee may be pursued in various ways, one of which is entirely environmen-
tallyy friendly, i.e. without any negative environmental consequences. In such a 
casee this very strong interpretation of the integration obligation would require 
thee Community to always take the environmentally friendly way and never the 
environmentallyy unfriendly or damaging one. As a result, application of this 
interpretationn in practice would result in a completely or mostly environmentally 
friendlyy policy area. 

AnAn example of a conflicting objective 
Lett me illustrate this interpretation with an example. If, for example, one 

off  the objectives of the Common Transport Policy (CTP) is stimulating the 
continuedd expansion of transport so as to promote inter-state trade and, thus, 
economicc growth, it is difficult to imagine how this objective wil l be pursued 
withoutt 'endangering' or 'setting back' the achievement of the environmental 

222222 Since 'environmental protection requirements' not only refers to the environmental objectives but also 

thee principles and criteria, this interpretation would require for the objectives to be pursued while using 

thee principles and taking account of the criteria. 
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objectivess in any way. In other words, it seems rather complicated to achieve 
thiss transport objective without (any) negative environmental effects resulting 
fromm it. Even though some transport modes have less environmentally damag-
ingg effects than others, every transport activity wil l result in some damage. The 
objectivee seems incompatible with the environmental objectives or 'inherently' 
environmentallyy unfriendly."*  If the integration concept, and thus the principle, 
weree interpreted in the strongest way, it would automatically require that this 
transportt objective be completely abandoned. 

IsIs this a plausible interpretation? 
Thiss appears to be the strongest way in which the integration concept, and 

thereforee also the integration principle as a whole, may be interpreted. In this 
sense,, the integration provision would have a similar effect as the provision 
inn Article 36 EC for example. Pursuant to this Treaty article, the competition 
objectivess are made subordinate to the CAP objectives."4 The only difference 
withh this provision would then be that the integration provision does not provide 
forr priority of environmental objectives over those of one other policy area but 
ratherr over those of all other policy areas. The question is whether (it is likely 
that)) Article 6 EC contains such a strong version of the integration concept. It 
doesdoes not seem very probable for various reasons. First, the wording of the prin-
ciplee simply does not support such an interpretation. It does not seem strong 
enough.. Second, the context of the integration principle (other provisions of the 
Treatyy and the Treaty as a whole) is not supportive of this interpretation either. It 
wouldd become impossible for the Community legislator to adopt any action that 
iss (seriously) environmentally unfriendly. If time and again, policy- or activity-
specificc objectives are abandoned because of their (fundamental) incompatibility 
withh the environmental objectives, the achievement of the general objectives 
(inn Article 2 EC), of which the specific ones (in the various Treaty titles) are a 
translationn would become impossible. This is unacceptable because the non-
environmentall  objectives of Article 2 EC (mainly of a socio-economic nature) are 
ass important as the environmental objective in this article. They have the same 

3133 See also IEEP1992, p. 5. 
2244 This article provides that the Treaty rules on competition shall only apply to production and trade in 

agriculturall  products to the extent determined by the Council. Indeed, the Court confirmed that this 

Treatyy provision gives priority to the agricultural policy over the Treaty objectives in the competition 

field,field, as well as that it gives the Council the power to decide to what extent the competition rules are to 

bee applied in the agricultural sector. Interesting is the Court's observation that the provision owes its 

existencee to the fact that the authors of the Treaty were aware that the simultaneous pursuit of those 

twoo objectives, i.e. the institution of a system of undistorted competition and the establishment of a 

commonn agricultural policy, would, at certain times and in certain circumstances, proof difficult. Case 

C-280/933 Germany v Council [1994] ECRI-4973, para. 60-61. 
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weight.. This is what is meant, in my opinion, by the Gleichrang rule. I already 
reachedd this conclusion on the equality of the general objectives in the context 
off  the definition of the sustainable development concept (see above, Section 
6.4.2.2).. In fact, this may be regarded as a third and final argument against this 
veryy strong interpretation of the integration concept. Not only the wording and 
contextt but also the aim of the integration principle, sustainable development, 
appearss to point to a somewhat weaker interpretation. As concluded above, the 
integrationn principle has as its overriding aim sustainable development or the 
reconciliationn of the Community's ecological objectives with the socio-economic 
ones.. Giving the integration principle a very strong interpretation would not 
resultt in such a reconciliation or balance it seems. 

Noww that it has been established that the very strong interpretation of the 
integrationn concept is an unlikely interpretation, I must continue my search and 
turnn my attention to the other interpretations that were identified in literature. 

8.44 Two other interpretations of the integration concept 

8.4.11 Introduction 

Onn the basis of an overview of opinions in literature on the 
meaningg of the integration concept, it has been possible to distinguish two other 
interpretationss for this concept. A first interpretation, one defended by most 
commentators,, argues that the obligation to integrate 'simply' means that the 
requirementss 'must be taken into account' (or 'taken into consideration' or 'con-
sidered')) when other Community activities are defined and implemented. It may 
bee recalled that some of the literature further qualified the take into account-
expressionn and by doing so in fact defended a somewhat different, i.e. stronger, 
meaningg of the integration obligation. It was asserted that the obligation 
requiress the taking into account of the environmental protection requirements 
butt in such a way that it has real consequences for the decision or measure to be 
taken."55 It was regarded as an EI A obligation but complemented with an obliga-
tionn to attach consequences to the outcome of the assessment.326 I believe this 
vieww corresponds with the opinion, also defended in literature, that the obliga-
tionn to integrate is in fact an obligation to 'observe' or 'comply with' the environ-
mentall  protection requirements or that these requirements 'must be met'. This 
iss the second interpretation I want to distinguish and discuss further. As already 
indicatedd above, it is not very difficult to see that an obligation 'to take some-
thingg into account' is (very) different from an obligation 'to observe something' 
orr 'to comply with something'. The first interpretation wil l be referred to as the 

" 55 Vorwerk 1990, p. 61; Jahns-Böhm, &  Breier  1992, p. 50-51. 

Sevensterr  1992, p. 119. 
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'weak'' interpretation while the second is the 'strong' interpretation. Again, it 
shouldd be recalled that the discussion concerning the meaning of the integra-
tionn concept is simplified by limiting it to these interpretations. It seems that the 
strengthh of the concept may actually vary along a continuum. 

Myy strategy in the following paragraphs will be to systematically explore 
eachh one of these interpretations, including their consequences for the issue of 
conflictingg objectives. Subsequently, I wil l examine which interpretation best 
suitss the wording, context and aim of the integration principle in order to reach 
certainn conclusions on its content. 

8.4.22 Weak interpretation: 'must be taken into account* 

ToTo take something into account is to...? 
Assumee that, as I concluded above, 'environmental protection 

requirements',, refers in the first place, to the objectives, principles and criteria 
inn Article 174 EC. As already indicated, the most frequently mentioned inter-
pretationn in literature asserts that these environmental objectives, principles 
andd criteria must be taken into account. But what exactly is meant by that expres-
sion?? What kind of obligation does it entail precisely? It seems to require that 
thee institutions consider the requirements, i.e. think about them carefully, when 
theyy take decisions in the context of the other Community policy areas. In this 
sense,, the obligation to integrate can be compared with the manner in which the 
obligationn to take account of the criteria of Article 174,3 EC has been interpreted. 
Itt has been argued that these criteria restrict the freedom of the Community 
institutionss when formulating environmental measures only to the extent that 
thee institutions wil l have to make an assessment of the degree of compliance of 
thee proposed action with each of the four criteria. Whether the proposed mea-
suree is actually adapted to reflect the outcome of the assessment is entirely up to 
thee institutions, however.227 To enable judicial supervision over this assessment 
requirement,, it is further pointed out in literature that use can be made of the 
motivationn obligation in Article 253 EC (formerly, Article 190 EC).228 

2277 The expression 'shall take account of cannot mean that, if in a given case it seems impossible to comply 

withh the criteria 'without bending one of the basic principles', the institutions should regard the subject 

matterr as inappropriate for EC action, nor does this Treaty provision require the institutions in each and 

everyy case to adjust the proposed measure so it would reflect the outcome of the assessment. Vander-

meerschh 1987, p. 420. 
22*Grabitzz & Nettesheim 1992, no. 65. Article 253 EC provides that 'Regulations, directives and decisions 

adoptedd jointly by the European Parliament and the Council, and such acts adopted by the Council or 

thee Commission, shall state the reasons on which they are based and shall refer to any proposals or 

opinionss which were required to be obtained pursuant to this Treaty'. 
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Iff  I employ this interpretation to the integration principle, it would mean that 
thee institutions are required to make an assessment of the degree of compliance 
off  the measure in question with each one of the environmental objectives, prin-
cipless and criteria. It would not, however, require them to attach consequences 
too the assessment. It would be entirely in their discretion to take, modify or 
repeall  the decision or measure after having carried out the assessment. In 
otherr words, the institutions would have very wide discretionary powers in this 
respect. . 

AA  procedural requirement comparable with the EI A obligation 
Inn this interpretation, the obligation to integrate is comparable with the obli-

gationn of the Member States to take the results of the required consultations and 
gatheredd information into consideration in the development consent procedure, 
pursuantt to Article 8 of the EI A Directive.219 This obligation in the EI A Direc-
tivee has been interpreted as procedural. Thus, it does not lay down a duty for the 
Memberr States to abandon a project if the assessment indicates that the project 
hass a significant impact on the environment, although, since the amendment of 
thee directive (in 1997),**° an obligation for the developer to report on the main 
alternativess studied must be set (Article 5). In addition, the Member States are 
requiredd now to inform the public, not only of the content of the ultimate deci-
sionn and the main reasons and considerations on which the decision is based, 
butt also, where necessary, of the main measures to avoid, reduce and, if possible, 
offsett the major adverse effects. 

Inn other words, in this sense the integration principle would be a procedural 
requirement.2311 As suggested in the literature on the criteria of Article 174, 3 EC, 
itt would be possible to use the motivation obligation of the institutions, pursu-
antt to Article 253 EC, to check whether the required assessment has taken place, 
andd thus whether environmental protection requirements have actually been 
takenn into account or integrated. 

ConsequencesConsequences for policy areas in practice 
First,, as for the so-called 'no conflict situation', the following may be 

observed.. It would seem that taking the environmental objectives, principles 

119119 Council Directive 85/337 o n the assessment of the effects of certain public and private projects on the 

environment,, OJ1985 L175/40. In the same sense: Grimeaud 2000, p. 216. This author  compares the 

integrationn obligation with the EI  A obligation, calling them 'procedural requirements' as opposed to 

'substantivee requirements'. 
2JOO Council Directive 97/11, OJ 1997 L73/5. 
iJ II  See also Grimeaud 2000, p. 217. This author  states specifically that 'the integration principl e is limited 

too a procedural requirement in the sense that environmental concerns must be taken into account when 

ECC policies are defined and implemented'. 
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andd criteria into account in the above-described sense while deciding on action 
necessaryy to achieve one or more objectives of another policy area may well lead 
too the institutions taking the most environmentally friendly way. However, they 
aree not required to do so. The institutions may pursue environmental objec-
tivess (based on the principles and taking account of the criteria) in the context 
off  other Community policy areas but they do not have to. In this interpretation 
thee integration clause simply creates a procedural obligation, requiring the 
institutionss to at least motivate their decisions from an environmental perspec-
tive.. Second, as for the conflict situation, it is difficult to see how the principle, 
iff  it is interpreted as (simply) requiring that environmental objectives are taken 
intoo account, would obligate the institutions to put these objectives before other, 
non-compatible,, objectives. Therefore, it seems it would be possible for the 
institutionss to systematically disregard the environmental objectives, princi-
pless and criteria by (continuously) taking environmentally damaging measures 
whenn pursuing the (incompatible) objectives of another policy areas. In cases of 
conflict,, the other policy-specific objectives automatically receive priority over 
thee environmental objectives. However, the obligation to motivate their deci-
sionss remains and thus the institutions would be required to indicate what the 
conflictingg objectives are, give the reasons for their decision and the considera-
tionss on which it is based. 

Inn sum, application of this interpretation in practice would not require that 
thee institutions choose the (most) environmentally friendly (no-conflict situa-
tion)) or the least environmentally damaging way(s) (conflict situation) of achiev-
ingg policy-specific objectives. The institutions would have to evaluate or assess 
whetherr a (proposed) measure would cause (significant) environmental damage, 
butt they would not be required to modify or annul the measure in the light of 
thatt evaluation or assessment. In other words, it would not necessarily have 
negativee consequences for the other policy areas.. If a policy area has many objec-
tivess which are possibly compatible with the environmental objectives (i.e. they 
mayy be pursued in an environmentally friendly way), it is indeed highly likely 
thatt action will be adopted in the context of that policy area which has environ-
mentall  benefits, or in other words, which also contributes to the achievement of 
thee environmental objectives. It is not certain, however. Consequently, it is to be 
expectedd that this weak interpretation of the integration concept would result in 
aa low degree of integration in practice, especially when many of the objectives 
off  the other policy area are incompatible with the environmental objectives. A 
strongerr interpretation is, however, possible and will be discussed immediately 
below. . 
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8.4.33 Strong interpretation: 'must be observed' 

AnotherAnother interpretation 
Above,, another interpretation for the integration concept was 

discoveredd in literature besides the weak {'take into account') and the very 
strongg ('priority') interpretation. The so-called 'strong interpretation' would 
requiree that environmental protection requirements are observed or complied with 
whenn other Community policies and activities are defined and implemented. 
Translatedd to the environmental objectives, principles and criteria this would 
meann that (action adopted and implemented under) the other policy area must 
pursuepursue these objectives, be based on these principles and take account of these 
criteria.. Obviously, the discretionary powers of the institutions are more limited 
underr this 'strong interpretation' than under the (previously discussed) 'weak 
interpretation'.. Still, it must be recalled that the institutions have a considerable 
amountt of discretion when applying the (generally phrased) objectives, princi-
pless and criteria in the context of the environmental policy. It is therefore logical 
thatt they would have a similar margin of discretion when applying these provi-
sionss in the context of other policy areas. More in particular, the institutions 
havee considerable discretion with regard to the choice of form and methods for 
thee attainment of these objectives. 

Ann interesting question is whether there is an element in the Treaty (system) 
thatt already requires that the environmental objectives, principles and criteria 
formm the starting point or frameworkk for the other policy areas. This does not 
appearr to be the case. The wording in the various titles of the Treaty seems clear. 
Wheneverr a title lists some objectives, it is obvious from the wording used that 
thesee are to form the basis of the policy area to which the title is dedicated. This 
iss how the Treaty titles and provisions work. A good example in this respect is 
Articl ee 33 EC. It clearly states that 'The objectives of the common agricultural policy 
shallshall be', and, subsequently, lists a serie of objectives. In the same way, Article 
174,11 EC provides that 'Community policy on the environment shall contribute to 
pursuitpursuit of the following objectives,!. Thus, when legislating or proposing action in a 
non-environmentall  policy area, first and foremost, the objectives and principles 
off  that specific area are applicable. The environmental objectives and principles 
wouldd normally be 'subordinate' in such a situation. They are not at the same 
level.. In normal circumstances, the policy in which context the action is taken 
determiness the prevailing objectives. 

Thee incorporation of an environmental objective in Article 2 EC does not 
changee this. Above, it was already indicated how the principal tasks or objectives 
off  the Community are worked out in more specific tasks or 'job descriptions' 
(seee Section 4.2 of this chapter). Since the entry into force of the Amsterdam 
Treaty,, Article 2 EC contains an independent environmental objective: it should 
promotee 'a high level of protection and improvement of the quality of the envi-
ronment'.. The question is whether this in itself is sufficient to require institu-
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tionss to make the non-environmental policies more environmentally friendly. In 
myy opinion, it is not. The way Articles 2 and 3 EC and the various titles in the 
Treatyy work is that normally certain policy-specific or activity-specific action wil l 
concentratee on the achievement of certain of the principal objectives. Of course, 
itt makes sense that, overall, policy should be consistent but this is a very general 
obligation.. Article 2 EC and its environmental objective are too general to derive 
ann obligation from them similar to the integration principle. The latter is an 
explicit,, more concrete provision providing for an exception to the system that 
certainn specific action corresponds with certain principal objectives. Because of 
thee integration principle, the environmental objectives must not just be achieved 
byy way of developing and implementing an independent environmental policy 
butt also by pursuing these objectives in the context of other policy areas. 

ObjectivesObjectives at the same level 
Indeed,, if it is believed that the integration principle contains an obliga-

tionn to (actively) pursue the environmental objectives (based on the principles 
andd taking account of the criteria) in the context of other policy areas, it would 
seemm that it puts the environmental objectives (together with the environmental 
principless and criteria) at the forefront of the other policy areas too. It lift s them 
upp to the same level as the original objectives of those policy areas. They are the 
'mainn objectives' of the other policy areas as well, not merely 'side objectives'. It 
makess the environmental policy a so-called 'horizontal policy'. Environmental 
objectivess are 'horizontally-applicable' objectives, and so are the principles and 
criteriaa because to be able to pursue the environmental objectives in other areas, 
wee need the 'guidance' of these principles and criteria (and, thus, it makes sense 
too include them in the interpretation of the 'environmental protection require-
ments'' phrase). 

Thus,, next to their own specific objectives, those other policy areas should 
contributee to the achievement of the environmental objectives. Of course, it is 
obviouss that this could lead to situations where incompatible objectives must 
bee pursued, in other words, to conflict situations. Because the environmental 
objectivess are being placed on the same level as the original objectives of the 
otherr policy areas, it is nott difficult to draw an analogy with the Article 33 EC 
conflictt situation.2'2 This is the situation were you have various conflicting 
objectivess within one and the same policy area, in the case of Article 33 EC, the 
Commonn Agricultural Policy (CAP).2» In relation to this Treaty article, it has 

Seee in this sense for example: Glaesner 1986a, p. 141; Glaesner 1986b, p. 317; Glaesner 1988, p. 8; 

Haneklauss 1990, p. 1137; Grabitz & Nettesheim 1992, no. 60 and Sevenster 1992, p. 119-120, Jans 

2000a,, p. 19. 

Itt concerns, more in particular, the objectives of increasing agricultural productivity, ensuring a fair 

standardd of living for the agricultural community, stabilising markets, assuring the availability of 

suppliess and finally, ensuring that supplies reach consumers at reasonable prices. 
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beenn observed that, exactly because it mentions various conflicting interests, the 
choicee is either to recognise a certain hierarchy between them or to admit to a 
discretionaryy power of the institutions to set priorities.134 The ECJ has provided 
forr the following solution. In its case law, it has indicated that a solution for such 
conflictss must be found in balancing the objectives involved against each other, 
wherebyy it is possible to temporarily give priority to one of the objectives or 
interestss involved, however, without making the attainment of the other objec-
tivess or protection of the other interests impossible in the long run.235 Although 
thee ECJ acknowledges the wide discretionary powers of the institutions both 
withh regard to the order of priorities of the Article 33 EC objectives and the 
choicee of form and methods for the attainment of those objectives, it does set 
certainn limits and believes it can review the discretionary powers.2'6 In addition 
too this 'Article 33 solution', both old and recent literature has referred also to 
thee proportionality and the non-discrimination principle as criteria for solving 
conflictss between environmental objectives and other policy-specific objec-
tives.2377 This view is based on case law of the ECJ relating to conflicts between 
thee environmental policy and the internal market policy. 

Whenn applying the 'Article 33 EC approach' to the conflicts between environ-
mentall  objectives and other policy-specific objectives, this would mean that it 
wouldd be possible to temporarily give the environmental objectives priority but 
onlyy in such a way that the attainment of other policy-specific objectives does 
nott become impossible. Moreover, some literature asserts that the grounds on 
whichh the conflict is resolved must be set out in the explanatory statement of the 
legislativee acts in question.238 Indeed, this solution for conflict situations seems 
veryy useful. It should be added, however, that the underlying idea of the search 
forr a balance between the various policy-specific objectives is the need to attain 
alll  the principal Community objectives in Article 2 EC.239 These principal objec-

2344 Barents 1994, p. 37. 
2355 In this respect the EC) has held that 'the institutions must reconcile the various objectives laid down by 

ArticleArticle 39, a fact which precludes the isolation of any one of those objectives,..., in such a way as to render 

impossibleimpossible the realisation of other objectives.'  ̂Joined Cases 197-200, 243, 24; and 247/80 Ludwigshafener 

Walzmühlee v Council and Commission [1981] ECR 3211, para. 41. See also for  example: Case 59/83 

Biovilacc v Commission [1984] ECR 4057, para. 16; Case C-280/93 Germany v Council [1994) ECR I-

4973''  P3™' 47 &  51 - C a se C-224/94 Commission v Council [1996] ECR I-881, para. 24. 
2366 It must be observed however, that in reviewing the exercise of that discretion, it has never  concluded 

thatt  the institution s had actually exceeded it . See on this: Lauwaars &  Timmermans 1999, p. 284. 
2377 Kramer 1988a, p. 289. Jans 2000a, p.19. Compare Kamminga &  Klatt e 1994, p. 4. The cases mentioned 

are::  Case 240/83 Procureur  de la République v Association de defense des brüleur s d'huiles usagées 

(ADBHUU case) [1985] ECR 531; Case 302/86 Commission v Denmark [1988] ECR 4607; Case C-131/93 

Commissionn v Germany [1994) ECR I-3303. 
2388 Glaesner  1988, p. 8. 
2399 See in the same sense: Wasmeier  2001, p. 160. 
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tivess are all equally important. This is what is meant by the (already-mentioned) 
'Gleichrang'' rule. In my opinion, this rule does not play on the level of the 
policy-specificc objectives. For example, the specific objectives of the Communi-
ty'ss policy on culture and cultural heritage do not have the same weight as those 
off  the internal market policy for the simple reason that the Community's powers 
too achieve these objectives are more limited. The importance of the policy-
specificc objectives in the various titles of the EC Treaty depends on their value 
forr the achievement of the principal objectives in Article 2 EC Treaty. Because 
certainn policy-specific objectives are essential means to achieve some of the 
principall  objectives, they can not be systematically or constantly overthrown by 
thee environmental objectives. This would endanger the achievement of the non-
environmental,, principal Community objectives in Article 2 EC. In other words, 
thee Gleichrang rule weakens the effects of the integration principle or it requires 
aa weakened version of the concept. Thus, the ultimate criterion for the balancing 
processs is not the achievement of the policy-specific Community objectives but 
ratherr of the general, principal Community objectives. 

Inn sum, unlike the priority interpretation of the integration concept, this 
interpretationn does not mean that the environmental objectives should be the 
'prevailing'' objectives in all instances. However, because of the need to balance 
thee various objectives, they wil l have to prevail sometimes. In other words, nega-
tivee consequences for the policy area (and its objectives) in question are inevi-
table.*400 It is useful to have a look at what the application of this interpretation 
wouldd mean in practice. 

WhatWhat does this mean in practice? 
Itt is clear that if the integration principle is interpreted and applied as an 

obligationn to pursue environmental objectives, based on the principles and taking 
accountt of the criteria, the discretionary powers of the institutions would be far 
moree limited than if that same principle was interpreted and applied as an obli-
gationn to consider or take account <?ƒthese objectives, principles and criteria. The 
integrationn principle would not only require the institutions to assess to what 
extentt proposed action is 'in compliance' with these requirements, it would also 
requiree them to attach real consequences to their assessment. In any case, the 
institutionss would have to take the environmentally friendly way of achieving 
aa specific objective if such a way is available or possible (no-conflict situation). 
Onee action would then, at the same time, contribute to the achievement of two 
typess of objectives, the non-environmental (policy-specific) type and the envi-
ronmentall  type. A good example is pursuing the objective of security of energy 

340Thiss interpretation corresponds with what some German authors have called 'tine gewisse Prioritüt' or 

'une'une certaine priorité. Glaesner 1986a, p. 140. See also in Glaesner 1986b, p. 316. Compare Beyer 1990, 

p.. 966. 
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supplyy by way of promoting energy conservation (or in other words controlling 
energyy demand). 

Iff  a certain policy-specific objective cannot be achieved adequately or 
completelyy in an environmentally friendly way, there is a so-called conflict situ-
ation,, resulting in an obligation to balance objectives, as concluded immediately 
above.. What would or could this entail in practice? It could be argued that the 
institutionss would be required to take the least environmentally damaging 
wayy of achieving a policy-specific objective, that is, as much as possible.2*1 The 
extentt to which this should happen is determined by the need or requirement 
too find a balance between the various policy-specific objectives, so as to achieve 
alll  principal Community objectives. It seems unrealistic, for example, to think 
thatt the agricultural objectives (especially, food supply: an agricultural objective 
whichh seems essential for the achievement of some of the objectives in Article 
22 EC) may be ensured entirely by way of stimulating organic and other exten-
sivee production methods/systems. It would appear that some intensive farming 
wouldd remain necessary. Taking the least environmentally damaging way of 
achievingg a specific objective over the most damaging one and this to the great-
estt extent possible should go some way in reducing or mitigating the negative 
environmentall  effects of the activities in question. 

However,, it is also imaginable that the incompatible policy-specific objec-
tivee is radically modified or even completely abandoned. It could be argued that 
aa balancing of environmental and other concerns requires such more radical 
actionn in certain instances. Note that this requirement is different from the very 
strongg interpretation, discussed above, because the latter requires that envi-
ronmentall  objectives are automatically and always given priority over any other 
incompatiblee policy-specific objective. The question is: when is such radical 
actionn required? Again, the ultimate criterion here is the need to find a balance 
soo as to achieve all of the principal Community objectives, as laid down in Arti-
clee 2 EC. If it is possible to achieve these objectives without the environmentally 
incompatiblee policy-specific objective then the latter should be radically modi-
fiedfied or even abandoned.242 Dropping an objective all together would arguably 

Seee also Jans 2000a, p. 19. In relation to the application of the Article 33 EC solution of balancing objec-

tivess to the integration situation, this author notes the following: 'This approach could also be employed 

inn respect of the environment. It would then be arguable that, if a given objective could adequately be 

achievedd in a variety of ways, the integrationn principle would entail a choice for the least environmen-

tallyy harmful'. 

Comparee IEEP 1992, p. 5 where it is observed that integration involves a shift in intermediate policy 

objectivess but that long-term policy objectives need not always be affected: 'Mobility, adequate food or 

energyy supplies and increased economic activity may all be capable of being secured in environmentally 

sensitivee ways although there will be implications for the level and distribution of costs incurred'. See 

aboutt the achievement of all principal objectives of the Community: Kapteyn & Verloren van Themaat 
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constitutee a stronger form of integration than (simply) pursuing an objective in 
thee least environmentally damaging way. Let me illustrate this with an example. 
InIn one of the chapters below (see Chapter VI, Section 4.4), it wil l been discov-
eredd that there has been some talk, at the Community level, of attempting to 
decouplee transport growth from economic growth by future policy. The idea 
behindd such an attempt would be that promoting or facilitating (more) trans-
portt (policy-specific objective) is not necessary for achieving the objective of 
economicc growth (one of the principal Community objectives). 

Inn sum, in this interpretation the integration principle would require that 
policy-specificc objectives are adjusted so as to achieve them, if possible, in 
ann environmentally friendly way or, if not possible, in the least environmen-
tallyy damaging way. It might even require that a policy-specific objective is 
completelyy abandoned for environmental reasons. The latter two actions must 
occurr to the extent that this does not endanger the attainment of the principal 
non-environmentall  objectives of the Community. The application of this strong 
('observed')) interpretation should lead to the adoption of more environmentally 
friendlyy legislation than the application of the weak ('take into account') inter-
pretation.. It is useful to apply these two interpretations to an example. 

84 .44 Application of the two different interpretations to an 
example e 

Too clarify the above-discussed interpretations further, it might 
bee helpful to apply them to a concrete, if rather simplistic, example. Assume that 
thee Commission prepared a piece of (agricultural) legislation that wil l stimulate 
thee use of pesticides. It is aimed at increasing agricultural productivity in the 
Communityy with 5% and will increase the use of pesticides by roughly 10%. 

SituationSituation 1 
Supposee that research showed, however, that the same increase of agricul-

turall  productivity could be achieved by other measures that are, in contrast with 
thee pesticide measure, environmentally friendly. 

1998,, p. 113-114. They argue that the development of economic activities and economic growth in 

thee Community must be 'sustainable' in that it must not lead to an exhaustion of non-renewable raw 

materialss and natural resources andd neither to environmental damage which destroys natural resources. 

Butt the necessary reduction in the consumption of non-renewable or non-replaceable raw and natural 

materialss and in environmental pollution does not necessarily mean a reduction in the production of 

allall  goods and services. A confirmation of this interpretation is found in the social objectives of Article 

22 EC: 'If "sustainable growth" does not necessarily need to lead to reduced growth but simply to differ-

entlyy directed growth of production and consumption and probably more part-time work, the fourth 

objectivee of "a high level of employment is compatible with the concept of "sustained growth".' 
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SituationSituation 2 
Orr suppose that the increase in productivity of 5% can only be achieved by 

aa measure stimulating the use of pesticides up to 10%. All environmentally 
friendlyy measures have already been taken to enhance productivity- A further 
increasee in productivity can only be achieved by promoting the use of pesticides, 
orr in other words, in an environmentally damaging way. 

Thee question is what does the integration principle require the institutions to 
doo in both thesee situations? The first situation is a no-conflict situation because 
thee policy-specific objective, in casu, an agricultural objective, can be achieved 
inn an environmentally friendly way. The weak interpretation discussed above will , 
nevertheless,, give the institutions the discretion not to promote the environmen-
tallyy friendly measures but simply adopt the pesticide-stimulating act without 
adjustingg it. It merely needs to indicate that it has given the environmental 
concernss some thought in this case. In the strong interpretation, however, it wil l 
bee very difficult for the Commission not to adjust the proposed action. It seems 
that,, in this interpretation, the integration principle would require the Commis-
sionn to adjust the proposal for the pesticide-stimulating act so that it becomes an 
actt that promotes the environmentally friendly measures of enhancing produc-
tion.. An environmentally friendly way of pursuing the policy-specific objective 
iss available so it should be used. 

Thee second situation is an example of a conflict situation, whereby a given 
policy-specificc objective can only be achieved in an environmentally damaging 
way.. When interpreted in the weak sense, the integration principle wil l not stand 
inn the way of the Community adopting this agricultural measure. The institu-
tionss will simply have to indicate in their motivation that it indeed concerns a 
conflictt situation because the measure is 'necessary' for the attainment of the 
productivityy objective, as laid down in Article 33,1 (a) EC. When interpreted in 
thethe strong sense, however, the integration principle will require the institutions to 
carefullyy balance this agricultural objective against the objectives in Article 174, 
11 EC and in light of the principles and criteria in Article 174,2 and 3 EC. It wil l 
bee allowed to take the environmentally damaging act but it wil l have to indicate 
thatt it is only temporarily given priority to the CAP objective and that this wil l 
nott prevent the attainment of the environmental objectives in the long run. It 
wil ll  also have to take action in which it gives priority to the environmental objec-
tives.. If, however, the objective of promoting agricultural productivity would no 
longerr appear to be necessary for the achievement of the principal objectives of 
thee Community, as enumerated in Article 2 EC, this policy-specific objective 
couldd be abandoned. 
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99 Conclusions 

9.11 Arguments in favour and against the two possible inter-
pretations:: most plausible interpretation 

9.1.11 Introduction 

Thee following section wil l examine which one of the above-
identifiedd interpretations of the integration concept is the most plausible inter-
pretation.. For this purpose, the wording, context (including similar clauses in 
thee Treaty) and aim of the integration clause wil l be analysed. I wil l also have a 
lookk at relevant case law of the ECJ. 

9.1.22 In light of the wording and a comparison with similar 
clauses s 

TakeTake into account v contribute to the achievement ofv integrate 
Interestingly,, when one looks at the wording of similar hori-

zontall  clauses in the EC Treaty (see also above, Section 2.4 of this chapter), one 
noticess that many of them use the phrase 'to take into account or considera-
tion'.*433 However, in relation to the human health policy, the Treaty provision 
speakss of the need to 'ensure' a high level of human health protection. The 
otherr formulations used in horizontal clauses are 'to pay full regard to',244 'to 
contributee to the achievement of,245 or 'aim to' and 'promote'.246 On the basis 
off  the verbs used in them, these horizontal clauses can roughly be divided into 
twoo groups. There is a group that requires for objectives or requirements to be 
'takenn into account' (this includes the obligation to pay full regard to them) and 
aa group that requires the objectives to be 'achieved' (this includes, contribute 
too the achievement of, ensure, aim to and promote), which, in my view, accords 
withh an obligation to 'pursue' them. In this way, this categorisation seems to 
correspondd with the two possible interpretations that were distinguished and 
discussedd above in relation to the obligation to integrate. The wording of these 
clausess must be viewed against the background of other factors, however. This is 
thee only way in which their true 'strength' can be determined. 

1433 Article 127, 2 EC (employment); Article 151,4 EC (culture); Article 153, 2 EC (consumer protection); 

Articlee 178 EC (development cooperation). 
2444 See Protocol on protection and welfare of animals, annexed to the Treaty of Amsterdam. 
2455 Article 157,3 EC (industry). Article 159 EC (in the title on a regional policy) refers to both the need to 

takee the objectives of the policy into account and contribute to their achievement. 
244 Article 3, 2 EC provides that the Community shall aim to eliminate inequalities, and promote equality 

betweenn men and women in all the activities referred to in Article 3,1 EC. 

lOO O 



CHAPTERR I I  THE CONTENT OF ARTICL E 6 EC 

Articlee 6 EC is the only horizontal clause that uses the verb 'to integrate'. 
Whenn this clause is compared with the other horizontal clauses it seems that, in 
severall  respects, it is the strongest clause. Consequently, the verb 'to integrate' 
cann and should be interpreted strongly. That is what I want to argue in these 
paragraphs. . 

ComparisonComparison with similar clauses: various degrees of discretion 
Ann interesting view in relation to these horizontal clauses argues that they 

all,, to a greater or lesser extent, limit the discretionary margin of the institutions 
withh regard to defining and implementing policy action. The degree to which 
theyy limi t this margin differs, however.247 To what extent a horizontal clause 
limit ss the discretion of the institutions or, in other words, how strong a clause 
reallyy is, is determined not only on the basis of its wording ('take into account' 
orr 'pursue') but on the basis of various other factors as well. First, the 'environ-
mentall  protection requirements' to be integrated are better developed than most 
otherr 'horizontal requirements'. Not only does the environmental title contain 
objectives;; it also has principles and criteria to base its action on.1-»8 Second, it 
shouldd be checked whether the horizontal clause has a specific, overall aim that 
mustt be achieved or promoted. In this regard, it may be observed that the envi-
ronmentall  clause is the only clause, together with the one relating to culture, 
thatt contains such an explicit goal. Integration must take place 'with a view to 
promotingg sustainable development'.'49 

Thirdd and final, it is important to place each one of the clauses in their 
specificc context, i.e. the policy area to which they relate. In particular, it is 
importantt to establish whether the clause relates to a 'strong' policy area. What 
iss meant by this? A first hint in this regard is whether the objectives of a particu-
larr policy area relate directly to one or more of the objectives in Article 2 EC 
orr not. The second hint or criterion concerns the powers that the Community 
hass in relation to the policy area. If these powers are very limited it wil l become 
impossiblee for the policy area to become a mature, well-developed important 
area.. Its horizontal clause will also be limited. If the powers of the Community 
too develop an independent policy in relation to those specific objectives/concerns 
aree limited, the role of those objectives/concerns in the context of other policy 
areass is naturally limited too. In other words, harmonisation prohibitions under-
minee the importance or effectiveness of horizontal clauses. The ECJ seems to 
havee confirmed this in relation to the horizontal clause for the public health 
policy.25""  The public health title is indeed a good example.3'1 The powers of the 

2477 Sevenster  &  Vedder  2000, p. 5. 
2 488 In the same sense: Sevenster  &  Vedder  2000, p. 5. 
2 499 In the same sense: Sevenster  &  Vedder  2000, p. 5. 
2500 Case C-376/988 Germany v Parliament and Council {Tobacco case) [2000] ECRI-8419. In this judgment, 

thee ECJ first  points to Articl e 129,4 (now 152,4 (c)) EC excluding harmonisation measures designed to 
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Communityy to adopt measures in this field are limited. The meaning of the 
phrasee 'a high level of human health shall be ensured' in the horizontal clause 
iss therefore weaker than one would expect at first sight. The verb 'to ensure' is 
tooo strong for this clause considering the fact that the Community hardly has 
anyy powers to adopt measures in this context. The powers of the Community 
too take measures are also limited in relation to employment (Article 127,1 and 
Articlee 129 EC) and cultural (Article 151, 5 EC) issues. Furthermore, in the 
industryy title, the EC Treaty only affords the Council the competence to (unani-
mously)) adopt specific measures in support of Member State action (Article 
157,, 3 EC). The EC Treaty also provides that the development cooperation policy 
off  the Community shall be complementary to Member States' policies (Article 
177,11 EC).*53 It should be stressed that, just like the horizontal clause for the 
regionall  policy, the integration clause in Article 6 EC does not suffer from such 
drawbacks.. The Community has significant powers in relation to environmental 
matters. . 

Butt there is more. The integration principle separates itself from all the other 
horizontall  clauses in two respects (besides, of course the fact that it uses the 
verbb 'to integrate'). These two elements also point to a strong interpretation of 
thee clause. The first difference relates to its wording, the second to its context. 
First,, it is the only clause that uses the word 'must' instead of 'shall'. Second, 
itt is the only clause that is placed outside the title of the policy area to which it 
relates.. Instead, it is situated in a general part (Part 1, titled 'Principles') in the 
beginningg of the EC Treaty, which has greatly increased its visibility of course. 
Consequently,, it can be found side by side to such important principles as the 
proportionalityy and the subsidiarity principle. 

Thus,, on the basis of various factors, it can be concluded that the integra-
tionn principle of Article 6 EC is the strongest of all horizontal clauses in the 

protectt and improve human health. Second, it holds that this provision does not mean that harmonis-

ingg measures adopted on the basis of other Treaty provisions cannot have any impact on the protection 

off  human health, especially in view of the existence of the horizontal clause in Article 129,1 (now 152, 

1)) EC. However, the Court continues, such measures cannot be used to circumvent the harmonisation 

prohibitionn of Article 129,4 EC. 
2511 In relation to human health, Article 129,4 EC allowed the Community to take 'incentive measures 

designedd to protect and improve human health', but it excluded any harmonisation in this field. Since 

thee adoption of the Amsterdam amendments, the provision, now Article 152,4 EC, does allow for two 

veryy specific groups of measures to be taken by the Community. 
2522 As for the other clauses: animal welfare is not even in the Treaty but only in a non-binding declara-

tionn annexed to it, while the title on consumer protection does give the Community the power to adopt 

measuress pursuant to Article 95 EC but any action beside or outside of that must, again, support or 

supplementt Member States' policy (Article 153,3 EC). 
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ECC Treaty.1» Compared to the other clauses, it seems to limit the discretionary 
powerss of the institutions to the greatest extent. Hence, my conclusion that it 
mustt be interpreted in a strong way. 

Conclusion Conclusion 
Inn conclusion, all of the above-mentioned factors (i.e. well-defined 'require-

ments',, specific aim, elaborate context (relates to a 'strong' policy area), strong 
wordingg and exceptional place in the Treaty) in relation to the integration prin-
ciplee seem to point towards a horizontal clause that severely limits the discre-
tionaryy margin of the institutions when legislating and deciding action in other 
fieldsfields of activity. This discretionary margin seems more limited than in other 
horizontall  clauses. Article 6 EC appears to contain the strongest horizontal 
clausee of all. In light of this conclusion, it would then be 'appropriate' to argue 
thatt the above-discussed 'strong interpretation' of the integration concept is a 
moree plausible interpretation than the above-discussed 'weak interpretation'. In 
otherr words, in light of all the above-mentioned factors, it seems unlikely that 
thee integration concept does not amount to more than a 'simple' requirement to 
assesss compliance of the measures in question with the environmental protec-
tionn requirements without attaching any real consequences to the assessment. 
II  wil l reach the same conclusion on the basis of a teleological interpretation of 
thee clause and on the basis of relevant case law of the ECJ, as appears from what 
follows. . 

9.1.33 In light of the aim of the principle 

II  have already indicated, in the section immediately above, that, 
unlikee most horizontal clauses, the Treaty article laying down the integration 
principlee explicitly sets out an overall goal to be achieved. In what follows, it wil l 
becomee clear, however, that it is nott only, or not even, the (mere) fact that a goal 
hass been included which points towards a strong interpretation of the expres-
sionn 'must be integrated' but rather the (core) meaning itself of the aim. 

Thee dictionary explains that if you integrate one thing with another, or 
onee tHingintegrates with another, 'the first thing is combined with the second 
soo that tney become closely linked or form part of a whole idea or system'.354 

Especiallyy the last part of this definition is interesting. In light of the explicit 
referencee in Article 6 EC to the sustainable development concept, it may be 

a""  See for  a comparison with the consumer protection clause: Stuyck 2000, p. 386. This author  observes 

inn particular  that: 'The obligation to take into account consumer protection requirements... seems less 

fundamentall  than the obligation on the institutions, spelled out in the "principles "  of the Community, 

inn Articl e 6 (ex 3c) to integrate environmental protection requirements...'. 
2MM  Collins Cobuild English Dictionary 1995. 
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arguedd that environmental protection requirements must be combined with the 
requirementss of other Community policies and activities so that they become 
partt of the whole 'sustainable development idea'. We must not simply try to fit 
themm in without keeping this specific goal in mind. The other policies wil l have 
too be 'adjusted' in order to promote not the environmental requirements but 
ratherr this overall aim. To achieve this 'higher good', consequences for the policy 
areass involved seem unavoidable. It seems it wil l be difficult for the Community 
too achieve sustainable development simply by taking environmental protection 
requirementss into account in the above-described (weak) sense. It would result 
inn de facto priority for the other policy-specific objectives and this is contrary to 
thee sustainable development idea too, just like the idea of priority for the envi-
ronmentall  objectives. 

9.1.44 In light of relevant case law of the ECJ 

Judiciall  opinion seems to point towards a strong interpreta-
tionn of the integration obligation as well. On 29th of March 1990, the ECJ gave 
itss judgment in the Case 62/88 (the so-called Chernobyl I case) whereby it used 
thee integration principle in the context of determining the proper legal basis 
off  a Community act (see also Chapter III , Section 4.2.6). This is one of the 
feww instances, in which the Court said a littl e bit more about the principle. In 
relationn to the provision in, what was at the time, the second sentence of Article 
i3or,, 2 EC, it observed the following: 

'Thatt  provision, which reflects the principle whereby all Community measures 
mustmust satisfy the requirements of environmental protection, implies that a Commu-
nityy measure cannot be part of Community action on environmental matters 
merelyy because it takes account of those requirements' (emphasis added).255 

Variouss comments can be made in relation to the Court's observation. First, 
thee Court clearly interprets the provision as a 'must', even though the text of 
Articlee 130̂  2 EC used the word 'shall'. Second, the word 'satisfy' is quite strong. 
Itt seems to suggest that the Community measures must 'meet' or 'ensure' 
thee requirements. Consequently, this interpretation appears to imply that if a 
particularr Community measure or decision does not 'satisfy', 'meet' or 'fulfil ' 
onee or more environmental protection requirements, it wil l not be possible to 
takee it or adopt it. The Court's interpretation is also remarkable because it refers 
too 'all' Community measures. The Court repeated this interpretation in the 
MondietMondiet case of K)92.a56 In other decisions, the Court only repeated its (second) 
observationn that a Community measure 'cannot be part of Community action 
onn environmental matters' or 'would not have to be based on the provisions of 

1555 Case C-62/88 Greece v Council [1990] ECR1-1527, para. 20. 
1566 Case C-405/92 Etablissements Armand Mondiet &  Armement Islais [199}] ECR I-6133. 
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Articlee 130s EC' 'merely because it takes account of the environmental protec-
tionn requirements or 'solely by reason of the fact that it pursues, among others, 
aimss of environmental protection'.357 The phrase 'takes account of must be 
viewedd in its context. It refers to the situation where the assessment has actu-
allyy had consequences for the decision taken. The decision has incorporated the 
environmentall  requirements to a greater or lesser extent. However, this does 
nott automatically mean that the decision must be based on the environmental 
legall  basis, according to the Court. In other words, the use of the phrase 'takes 
accountt of must be seen here against the background of the legal basis discus-
sion. . 

Itt must be noted, on the other hand, that in both the Chernobyl I and the 
MondietMondiet case the Court was interpreting the 'shall be a component of' version of 
thee principle and not the version currently in force. However, since it is difficult 
too argue that the introduction of the words 'must be integrated into' weakened the 
provision,, this case law may still be valid. Besides, in its recent legal basis deci-
sions,, it still refers to the old case law, especially the Chernobyl I case.*58 Thus, it 
iss still possible to rely on the old case law of the Court to construe an interpreta-
tionn of the current version of the integration principle. 

9.1.55 Comments: the most plausible interpretation and the 
underlyingg idea 

Intro Intro 
Especiallyy on the basis of a literal, contextual and teleologi-

call  interpretation of the provision in Article 6, it should be concluded that the 
strongg interpretation is the most plausible one. As explained above, in this inter-
pretation,, the phrase 'to integrate environmental protection requirements in 
otherr policy areas' means that the other policy area must pursue the environmen-
tall  objectives, be based on the environmental principles and take account of the 
environmentall  criteria. In other words, the institutions will not able to systemati-
callycally disregard th& environmental objectives and principles when formulating 
andjmplementingg action relating to other policy areas. On the contrary, the 
environmentall  objectives have to be pursued in a systematic way. A few words 
shouldd be dedicated to the underlying idea and the background of the provision 
inn Article 6 EC. It is necessary to further define what kind of process it is. 

1577 Respectively, para. 15 of Joined Cases C-164/97 and C-165/97 Parliament v Council [1999] ECRI-1139 

andd Case 300/89 Commission v Council (Titanium dioxide case) [1991] ECR I-2867, para. 22. 
3588 Joined Cases C-164/97 and C-165/97 Parliament v Council [1999] ECR 1-1139, para. 15. 
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UnderlyingUnderlying idea of the integration principle 
Itt seems that the integration principle is basically an obligation to make 

otherr policy areas (more) 'environmentally friendly'.259 As already appeared from 
thee overview above of references to environmental integration in the environ-
mentall  action programmes, the underlying idea appears to be that the root 
causess of environmental degradation should be tackled, as much as possible. 
Inn this sense, the integration principle is linked to the prevention principle. Its 
applicationn corresponds with the idea that environmental policy should move 
awayy from regulating negative outputs and towards regulating or affecting the 
causess of the pollution/damage. However, such a strategy requires the assistance 
off  other policy areas, in particular, the redevelopment of certain aspects of other 
policyy areas. The more measures in a policy area affect or adjust the behaviour 
orr practices that lie at the basis of environmental damage, the stronger the inte-
grationn in that policy area. As such, there is also a link between the application 
off  the integration principle and the trend towards a greater use of market-based 
instrumentss in order to (better) protect the environment. It has been argued that 
suchh instruments are more effective in changing behaviour or practices that 
causee environmental degradation (see also above, section on the environmental 
actionn programmes, Section 2.2 of this chapter). I wil l come back to this issue in 
thee conclusions (see Chapter VIII , Section 3). 

Background/functionBackground/function of the integration principle 
Inn a way, the integration principle does give the environmental policy, what 

couldd be called, a 'special status'. I mean to refer to the fact that the environmen-
tall  policy area is one of the few areas with a so-called 'horizontal' or 'horizontally 
applicable'' clause. Many other areas do not contain such a clause. There is no 
obligationn for the Community institutions to pursue agricultural objectives in 
thee context of the environmental policy for example. Furthermore, of all the 
horizontall  clauses that the EC Treaty contains the environmental one seems to 
bee the strongest. Because of the principle the Community institutions have less 
discretionaryy power in relation to defining and implementing action in those 
otherr areas, at least less than they would have if the principle did not exist. So 
whyy was the integration principle introduced in the EC Treaty? Its existence 
mightt be explained by reference to the evolution of the Community and its 
objectives.. The introduction of the integration clause is a logical consequence 
off  the fact that new objectives were added to the main objectives of the EC. The 
functionn of the horizontal clauses might be seen to lie in ensuring that the more 
recentlyy introduced (often non-economic) Community objectives are given the 

1 ,99 In 1992, Kramer translated thi s as follows: 'meaning that the achievement of the objectives of paragraph 

(1)) should be encouraged or  facilitated, or  at any rate not made more difficult , by measures taken in the 

contextt  of other  Community policies' (Kramer 1992, p. 251}. 
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samee 'weight' as the much older (economic) objectives. They are to be placed 
att the same level as the old objectives. In other words, the integration principle 
mayy be regarded as a means for the environmental objectives to catch up or level 
withwith the original (general) objectives of the Community. In this regard, it is 
importantt to see how an environmental objective is included in Article 2 EC as 
onee of the principal Community objectives next to the original (more economi-
callyy orientated) objectives.200 It is to be regretted that this did not happen at the 
samee time as the introduction of an environmental title in the Treaty, at the time 
off  the SEA. This would have been more logical. On the basis of this fact and the 
factt that the wording of the principle changed, it may be argued that the 'Maas-
trichtt version' of the principle was stronger than the original, 'SEA version'. The 
samee appears to be true for the 'Amsterdam version'; in its turn, the Amsterdam 
versionn seems stronger than the Maastricht version. 

Itt may be stated in general in fact that the emergence of horizontal clauses 
shouldd be seen against the background of the evolution of the Treaty objectives. 
Off  course, the emergence of new, other types of objectives has increased the 
chancee to conflicts. Those policy areass without a horizontal clause are usually 
thee policy areas that have been incorporated in the Treaty since its creation. 
Itt is logical that they have no horizontal clause. Their objectives were already 
pursuedd over the years. Contrary to the 'new' objectives, the 'old' or original 
objectivess do not need to catch up. 

AA  one-way process 
Inn this sense, the integration process is a one-way process. The reason why 

thee environmental objectives wil l not overtake the other policy-specific objec-
tivess lies in the fact that a balancing of objectives is necessary, and not because 
integrationn is a two-way process. The balancing requirement lies in the context 
andd goal of the integration principle: the Treaty system (Gleichrang between 
thee EC objectives) (context) and the need to promote sustainable development 
(goal).. The result may be the same but the reasoning behind it is different. The 
samee is true for those other policy areas that do contain a horizontal clause but 
onee that is weaker than the environmental clause. It is only a two-ways process 
whenn it concerns two policy areas that have horizontal clauses of equal value, for 
example,, the environmental policy and the regional policy. There is an obliga-
tionn to pursue environmental objectives in the context of the regional policy and 
ann obligation to pursue objectives of the regional policy in the context of the 
environmentall  policy. 

Seee in the same sense: Wasmeier  2001, p. 159-160. 
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AnotherAnother distinction: single and double integration 
Whenn the same measure helps achieve both environmental objectives and 

policy-specific,, non-environmental, objectives this could be called: 'single integra-
tion'.tion'. It is possible that a third type of objectives is involved, however. This could 
thenn be referred to as 'double integration'. For example, as wil l be concluded 
beloww (Chapter V, Section 3.1.2 and 3.3.5), forestry measures are not automati-
callyy part of the CAP. They are not listed in the annex to the Treaty as agricul-
turall  products. Consequently, forestry measures are only part of the CAP when 
theyy help achieve CAP objectives. They can be regarded as being independent 
off  this policy area. If agricultural, forestry and environmental concerns are 
combinedd in one and the same measure, like in the forestry regulation (Regu-
lationn 2080/92, see below), this could be called double integration. Another 
examplee might be the measures that provide for EC financial support to farmers 
inn disadvantaged regions. They serve the objectives of the regional policy, the 
agriculturall  policy and the environmental policy. 

9.22 Summary 

Thiss chapter analysed the content of the integration principle 
laidd down in Article 6 EC. It was discovered that certain aspects of the scope of 
thiss principle are easier to determine than others. Although the main respon-
sibilityy for applying the integration principle (scope ratione personae) seems to 
liee with the Community institutions, it may be argued that it is also relevant for 
thee policies of Member States. Outside of harmonised areas and in conjunction 
withh the principle in Article 10 EC, it is possible to distinguish a passive obliga-
tionn for Member States to refrain from adopting policies that would hinder the 
achievementt and observance of the environmental objectives and principles. 
Itss scope ratione materiae is clear to the extent that it is has now been explicitly 
limitedd to 'policies and activities referred to in Article 3' of the EC Treaty. It was 
discoveredd that, technically speaking, this does not include activities based on 
Articlee 308 EC. The principle does not relate to the other two pillars of the EU, 
norr does it refer to the Euratom or the ECSC Treaties, although certain practice 
contradictss this. As for the scope ratione temporis, it was argued that both the 
termm 'definition' and the term 'implementation' may be interpreted widely and 
includee all stages of the Community legislative process (policy-design stage, 
translationn of policy priorities and intentions into concrete proposals, adoption 
off  the proposals and implementation of the adopted acts), as well as in fact the 
instancess where individual decisions are taken outside this process. It is impor-
tantt to point out that the integration principle applies not only when EC policies 
aree defined for the first time but also when they are redefined (or reformed). The 
termm 'implementation' is to be interpreted widely so as to include 'enforcement'. 
Thee explicit inclusion of the sustainable development concept in Article 6 EC as 
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thee ultimate aim to be achieved (ratio legis) adds less to the clarity of the whole 
provisionn than one would expect. It is a bit of a 'tricky' concept. It can be found 
inn many legal and non-legal instruments, on every level of government and in 
differentt formulations. Its status and content have been the subject of many dis-
cussions.. In the EC/EU Treaties slightly different versions have been used. The 
wordingg is inconsistent. It is nevertheless possible to argue that the Community 
hass in fact recognised the concept as one of its principal objectives. It was also 
assertedd above that the concept as used in the EU/EC legal order corresponds 
withh the international law concept, as defined in the Brundtland report. Using 
thiss definition as a starting point, its 'core meaning' was identified, which was 
thenn placed against the background of the development of law and policy in the 
Community.. It allowed an analysis of the importance of the concept in this con-
text.. Most importantly, it was discovered that the incorporation of the concept 
suggestss that environmental protection, as one of the objectives of the Commu-
nity,, is placed on the same level as economic concerns, not higher, but definitely 
nott lower either. 

Finally,, as for the overall concept of the integration of environmental protec-
tionn requirements, I roughly distinguished three main interpretations. I derived 
thesee interpretations from literature as well as in fact from a comparison with 
thee wording of similar clauses in the Treaty. In a first interpretation, the so-called 
'weakk interpretation', the obligation to integrate is an obligation to take account 
off  these requirements, whereby it was argued that this leaves the institutions 
considerablee discretion as to whether to actually adjust their policies or not. It 
is,, however, also possible to interpret this expression as an obligation to take 
accountt of the requirements in such a way that it must have real consequences 
forr (existing and proposed) action. Consequently, the discretionary margin of 
thee institutions is more limited in this interpretation. It may be argued that 
thiss view actually corresponds with interpreting the obligation as an obligation 
too apply the environmental objectives, principles and criteria in the same way 
ass they are being applied in the context of the environmental policy. Thus, in 
thisthis second interpretation, or the 'strong interpretation', the integration principle 
meanss that the institutions must (not may) pursue environmental objectives, 
nott only when acting on the basis of their powers to develop and implement an 
environmentall  policy but also when acting on the basis of their powers to deter-
minee and execute other policies such as the agricultural, energy and transport 
policies.. Moreover, action must be based on the environmental principles and 
takee account of (in the weak sense) the environmental criteria. In other words, 
besidess to the specific objectives of the (non-environmental) policy area in ques-
tion,, action taken in the context of this area must also (systematically) contribute 
too the achievement of the environmental objectives, as well as be based on the 
environmentall  principles and take account of the environmental criteria. In 
practice,, this means that the policy maker wil l have to choose the most envi-
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ronmentallyy friendly (no conflict situation) or least environmentally damaging 
(conflictt situation) ways available to achieve the specific objectives of other policy 
areas.. In this interpretation and under certain circumstances, the integration 
principlee might even require that a non-compatible objective of another policy 
areaa is completely abandoned. And finally, a third interpretation, the 'very strong 
interpretation',, entails that environmental objectives, principles and criteria 
shouldd be applied at all times when action in the context of another policy area 
iss adopted and implemented. This would amount to priority for these require-
ments.. In my opinion, the second interpretation (the strong interpretation) 
seemss the most plausible one. I base this conclusion on a comparison with other 
so-calledd 'horizontal' clauses in the EC Treaty and an examination of the aim of 
thee principle as well as on relevant case law of the EC J. Consequently, the strong 
interpretationn is the interpretation that will be used in the following chapters. 
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