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CHAPTERR II I  THE LEGAL CONSEQUENCES OF ARTICLE S 6 AND I74 EC 

ii  Introductio n 

AimAim of the chapter 
Inn the previous chapter, it was concluded that the provision in 

Articlee 6 EC primarily seems to contain an obligation for the Community insti-
tutions,, although it appears to have some relevance for Member States policies' 
ass well (see above, Chapter II , Section 3). The same was found to be true for the 
'objectives',, 'principles' and 'criteria' in Article 174 EC. This chapter will solely 
focuss on the extent to which, if at all, these provisions 'bind' the Community 
institutions.. This may be regarded as the issue of their legal enforceability. In 
otherr words, are the provisions enforceable before a court of law? Is it possible 
thatt a legal act is declared invalid for breaching them? However, the subject of 
thiss chapter is wider. In fact, it is designed to examine all legal consequences of 
thesee provisions. 

Ass will appear from the overview immediately below, opinions in relation 
too the issue of their legal effects or relevance have been diverging widely. While 
somee have defended the view that it merely concerns 'guidelines of a purely 
politicalpolitical nature', others have stressed or claimed that they are in fact 'binding 
principles',, violation of which renders the Community act in question invalid. 
Mostt commentators do refer to the majority of these provisions as 'principles'. 
Unfortunately,, their understanding of what this concept means differs. The 
debatee is thus situated in the midst of a much larger discussion on the status 
andd role in legal orders of standards called 'principles'. I see myself obligated 
too join in and comment on this much larger issue. The central question of this 
chapterr will , however, remain: what are the legal consequences of the provisions 
inn Articles 6 and 174 EC? 

Besidess the legal relevance of the provision in Article 6 EC, I will also 
exploree the legal effects of the provisions in Article 174 EC. After all, as one 
authorr put it, 'the question as to the legal enforceability of the principle is in 
factt a question as to the legal significance of the objectives, principles and other 
aspectss referred to in Articles i3or (1), (2) and (3)'.1 The reason for this lies, in 
particular,, in the (most plausible) meaning of the integration principle. In the 
previouss chapter, I argued that the integration principle (probably) means that 
thee environmental objectives, principles and criteria (of Article 174 EC) must be 
observedd or applied when non-environmental policies are defined and imple-
mentedd in the same way as they are observed or applied when environmental 
policyy is defined and implemented. Consequently, if, for example, the environ-
mentall  principles may be used to review the validity of acts belonging to the 
environmentall  policy, the application of the integration principle would mean 
thatt they may also be used to review the validity of non-environmental acts such 
as,, an act taken in the context of the Common Transport Policy. 

11 Jans 2000a, p. 21. 
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DesignDesign of the chapter 
Inn my attempt to map out the legal implications of the provisions in Articles 

66 and 174 EC, I wil l first give an overview of specific literature on the subject. 
Thiss wil l be followed by an analysis of some of the existing views, in legal theory 
(orr jurisprudence), on the role and status in legal orders of standards called 
'principles'.. One of the legal theories that wil l be studied in this respect is the 
positivistt theory of Hart. I wil l also summarise the main views of Dworkin, an 
authorr who made a clear distinction between legal rules and legal principles. 
Inn addition, I wil l mention some of the views that were developed in reaction 
too his writings. Subsequent to this theoretical part, I wil l have a closer look at 
judiciall  practice in relation to the provisions in Articles 6 and 174 EC. This wil l 
enablee me to distinguish both 'direct' and 'indirect' legal consequences, which 
wil ll  be discussed in greater detail in Section 4.3 of this chapter. Let me have a 
look,, first, at the different views in literature on the legal implications of these 
provisions. . 

22 Views in literatur e 

2.11 Interpreting the SEA version of the provisions 

2.1.11 Article 130̂  1 EC: the environmental objectives 

Justt like, Article 39 EC (now Article 33 EC), for example, lists 
thee 'objectives of the Common Agricultural Policy' (the so-called 'CAP objec-
tives'),, Article i3or, 1 EC (now Article 174,1 EC) sets out various objectives for 
Communityy action relating to the environment (the so-called 'environmental 
objectives').. The legal relevance of the CAP objectives for both the Community 
andd the Member States has, with reference to relevant case law of the Court, 
nott really been doubted and this despite the fact that these objectives were also 
thoughtt to be drafted 'in general terms'.2 However, in relation to the objectives 
off  Article i3or, 1 EC, most commentators skipped the issue of their legal conse-
quencess and simply dealt with the meaning of the wording of the article in ques-
tion.. They noticed, for example, that the word 'environment' was not qualified 
andd expressed their disappointment about the fact that the inclusion of environ-
mentall  objectives in a special title in the Treaty had not, at the same time, been 
reflectedd in the Articles 2 and 3 EC, which set out the objectives and tasks of the 
Communityy in a more general way.J Only a few other commentators indicated, 

22 See, for example, Barents 1994, p. 33 (he asserts that it constitutes 'a binding Treaty provision, not only 

forr the Community but also for the Member States'). Relevant case law, for example: Case 273/82 Jong-

eneell  (1984] £ 0 4 8 3. 

'' See for example Scheuing 1989, p. 160-161. 
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casually,, that the objectives constituted 'obligations' for the Community institu-
tionss to take action in the field of environmental protection. Although they also 
clearlyy stressed that the objectives were directed to the Community institutions 
andd not to the Member States.4 

2.1.22 Article i3or, 2 first sentence EC: the environmental 
principles s 

2.1.2.11 Principles of preventive action, rectification at source and 
polluterr pays 

Inn literature the three provisions in Article i3or, 2 first sentence 
ECC were considered to be the 'principles' upon which the environmental policy 
wass to be based (the so-called 'environmental principles'). They were, in other 
words,, almost always referred to in literature as 'principles', just like in the 
Treatyy itself. However, the consequences or meaning attached to this label were 
orr was not always clearly indicated. Commentators used different criteria to 
reachh different or similar conclusions. Consequently, unambiguous views on the 
legall  relevance of these 'environmental principles' were difficult to detect. It is 
possiblee to distinguish the following two categories of opinions on the subject. 
First,, mainly based on the wording of Article i3or, 2 first sentence EC itself- in 
particularr its alleged 'vagueness' - it was argued that it did not contain legally 
bindingbinding rules' that must be applied in every case or that must be taken into 
accountt as the basis for every Community policy or measure. Rather, they were 
'principles''principles' that, by their nature, allow for exemptions or derogation. In other 
words,, they have no 'direct legal consequences' and require no specific action. 
Theyy only have 'legal significance' as 'general guidelines' for the Community 
institutionss when it plans to take action under Article 130s EC as well as when 
applyingg the provisions in Article i3or, 4 EC and i3ot EC.5 

Second,, mostly because of their incorporation into the Treaty by the SEA, the 
majorityy of authors considered the 'principles' to be 'binding legal principles'. In 
theirr view, this meant that Community legislation could be challenged if it failed 
too abide by these 'legal principles'.6 The practical argument, i.e. denying the 

44 Haneklaus 1990, p. 1137. See in the same sense: Grabitz &  Nettesheitn 1992, no. 10. 
55 Kramer 1990, p. 60. In his 1992 book however, he modifies his views, more specifically in relation to 

thee polluter  pays principle, observing, in particular , that, even though Community action is only to 

bee 'based' on this principl e and thus, Community institutions have a wide discretionary power  in this 

regard,, review of the exercise of this discretion is nevertheless 'conceivable', especially in proceedings 

underr  Articles 175 and 177 EC Treaty. See Kramer 1992, p. 70. 

Vandermeerschh 1987, p. 428-429; Scheuing 1989, p. 174; Vorwerk 1990, p. 26 and p. 33; Sevenster 

1992,, p. 107-108; Feeley &  Gilhuly 1991, p. 683; Grabitz &  Nettesheim 1992, no. 32 ('Rechtsprinzipien... 
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'principles'' legal status because of their so-called vague wording, which would 
supposedlyy make it entirely impossible for the Court to enforce them or review 
theirr application in practice, was not accepted.7 It was pointed out that the Court 
wass frequently confronted with vague terms or principles and objectives, which 
couldd not be readily applied. Reference was, for example, made to the concept of 
'misusee of powers' in Article 173 (now Article 230) EC, the provisions of Article 
39,, 2 (now Article 33, 2) EC and the application of Article 85, 3 (now Article 81, 
3)) EC. Also in this context, mention was made of the Racke case. In this case, the 
Courtt held that it could review the legality of the action taken but it confined its 
revieww to examining whether the action contained a manifest error or consti-
tutedd a misuse of power or whether the authority had not clearly exceeded the 
boundss of its discretion.8 Indeed, many authors did add that judicial review in 
thee light of these 'legal principles' would remain limited or 'marginal', in partic-
ularr because of their 'broad content' or 'open nature', resulting in wide discre-
tionaryy powers for the Community institutions when taking concrete action. 

Too the above, it must be added that, in the period before the amendments 
broughtt by the Maastricht Treaty, the polluter pays principle seemed the most 
extensivelyy used and discussed principle of the three principles (explicitly 
referredd to as such) in Article i3or, 2 first sentence EC9 In fact, it was some-
timess considered to have a stronger legal status than the other principles.10 More 
recently,, some have asserted, however, that even though it has evolved from a 
'purelyy economic principle' to an 'independent legal principle', it is not quite 
operationall  as such." 

,, nicht lediglich um politische Handlungsmaximen.'); Epiney 1993, p. 96 ('Da diese Prinzipien in den 

Vertragstextt aufgenommen wurden, kommt ihnen in jedem Fall eine rechtliche verbindliche Wirkung 

zu.').. Compare Jans 1991, p. 21. He believed that judicial review of Community acts in light of'the 

principless of Article i3or' was only possible in exceptional cases, more in particular when the principles 

weree consistently and systematically 'ignored'. He saw a somewhat stronger status for the polluter pays 

principlee however (see also below). 
77 Sevenster 1992, p. 107-108. 
88 Case 136/77 Racke v Hauptzollamt Mainz [1978] ECR1245, para. 4. 
99 Indeed, even before it was laid down in the EC Treaty, the polluter pays principle already seemed to be 

onee of the cornerstones of the EC environmental policy; it was mentioned as a principle of that policy 

areaa in the First Environmental Action Programme (O] 1973 C 112/1) and, in 197$, a a Communication of 

thee Commission set out the main features of the principle (Communication regarding cost allocation 

andd action by public authorities on environmental matters, OJ1975 L194/1). See also Kramer 1989, p. 

353-3611 and Kramer 1992, p. 244-264. 
100 Jans 1991, p. 21-22 and KrSmer 1992, p. 70. 
111 Loontjens 1997, p. 85-86. Compare Sands 1995, p. 216-217. 
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CHAPTERR II I  THE LEGAL CONSEQUENCES OF ARTICLE S 6 AND I74 EC 

2.1.2.22 High level of protection and subsidiarity: also environ-
mentall  principles? 

Intro Intro 
Besidess the three above-mentioned 'environmental principles', 

twoo other so-called 'principles' were sometimes mentioned in relation to the 
environmentall  policy. It concerned, more in particular, the so-called 'high level 
off  protection principle' and the 'subsidiarity principle'. 

HighHigh level of protection 
Thee first could not be found in the new title on the environment in the EC 

Treatyy but was derived from the provision in Article iooa, 3 EC (now Article 95, 
33 EC). This article required the Commission to 'take as a base a high level of 
protection'' in its proposals for environmental measures aimed at harmonising 
nationall  laws and which have as their main objective, the achievement of the 
internall  market. Most authors, who mentioned this high level of protection prin-
ciplee in relation to the internal market, also concluded to the existence of such 
aa principle or clause in relation to the environmental policy. It would be entirely 
'systematischh widersprüchlich' if the Community was to observe such a level of 
protectionn in the internal market but not while taking action in the context of 
itss environmental policy.12 Overall, the provision was regarded as containing a 
'bindingg obligation' for the Commission.13 

However,, the provision or principle in Article 10 oa, 3 EC must be viewed 
againstt its historical background. It was introduced so as to provide a safeguard 
forr certain Member States, which were concerned about a 'high level of protec-
tion'.144 Ever since a high level of protection principle was laid down in a Treaty 
Titlee on Environment together with the existence of the integration principle 
(firstt incorporated in the Environment Title and now in Article 6 EC), it seems 
thatt the high level of protection principle in Article iooa, 3 (now Article 95, 3) 
ECC lost its relevance. 

Subsidiarity Subsidiarity 
Moree disagreement existed on the issue of the (legal) implications of the 

so-calledd 'subsidiarity principle' in Article i3or, 4 EC. Whereas some considered 
itit  to be solely of a political importance, being a 'political guideline' rather than a 

Grabitzz &  Nettesheim 1992, no. 57. See also Vandermeersch 1987, p. 417-418; Roelants du Viviei & 

Hannequartt  1988, p. 230; Zuleeg 1988, p. 182-183; Scheuing 1989, p. 179. 

Ehlermannn 1987, p. 387-389; Scheuing 1989, p. 179; Haiibronner  1989, p. 105; Haneklaus 1990, p. 

1138;;  Beyer  1990, p. 966. 

Ehlermannn 1987, p. 387. 
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'legall  principle',15 others did not see any reason for it not to be a 'legally binding 
rule'.166 In the context of the first of these views, it was professed that, because of 
clashingg views on the applicability of this clause or principle, caused by its vague 
wording,, its consequences would probably be of a political rather than a legal 
nature.'77 It was argued that it was very difficult to regard it as a legally binding 
rulee for allocating or attributing competence between Community and Member 
States.'8 8 

2.1.2.33 Article 1301, 2 second sentence EC: the 
'Querschnittsklauser r 

Ass for the provision in Article i30r, 2 second sentence EC, it is 
especiallyy interesting to note that it was not always classified as a 'principle' but 
wass sometimes referred to as a 'clause' or a 'requirement'. It was also hardly ever 
discussedd at the same time or in the same paragraph as the three 'principles' of 
thee first sentence of Article i3or, 2 EC. In German literature for example, a clear 
distinctionn was made between the 'Vorbeugungsprinzip', the 'Ursprungsprinzip' 
andd the 'Verursacherprinzip' on the one hand and the 'Querschnittsfclausel' on 
thee other. Furthermore, some of these authors elaborated on the content of the 
provision,, for example, widely discussing the question as to whether the 'clause' 
prescribedd priority for environmental protection in case of a conflict with other 
policyy objectives, but said nothing (further) about its exact legal relevance.'9 Still, 
theree were quite a lot of other authors who 'boldly' claimed that Community 
actss could be annulled, ex Article 173 EC (now Article 230 EC), if the 'integra-
tionn clause' had not been observed.20 Few authors argued the clause was simply 

155 Kramer 1988b, p. 142-144 and 186. See also Kramer 1992, p. 67-69. In the same sense: Jacqué 1986, 

p.. 124; Koppen 1988a, p. 628-629 (compare however: Koppen 1988b, p. 54-55); Grabitz &  Nettesheim 

1992,, no. 79. 
166 Scheuing 1989, p. 164. See in the same sense: Glaesner  &  Beyerlin 1988, p. 182 and 184; Feeley & 

Gilhul yy 1991, p. 683. Vandermeersch carefully stated that he would not rul e out the possibility of the 

Courtt  accepting jurisdictio n over  the subsidiarity issue (Vandermeersch 1987, p. 423). Compare Seven-

sterr  1992, p. 108-109. 
177 Kramer 1992, p. 69. 
188 Koppen 1988a, p. 628. 
199 Molkenbur  1990, p. 678-679. See also Scheuing 1989, p. 174-177 and Epiney 1993, p. 96. In these last 

twoo articles the word 'Handlungsgrundsdtz^'or  'action principles' was used as an umbrella term for  the 

principless of preventive action, rectification at source and polluter  pays. 
100 Glaesner  1988, p. 8; Vorwerk 1990, p. 62; Beyer  1990, p. 966; Jahns-Böhm &  Breier, 1992, p. 52, 

54-555 and Grabitz &  Nettesheim 1992, no. 60 ('Die Vorschrif t hat die Qualitat eines Rechtssatzes mit 

entsprechendenn Rechtswirkungen'.) See also Kramer 1988a, p. 289 and Kramer 1990, p. 65. This 

opinionn of Kramer clearly contrasted with his views on the legal relevance of the principles of preventive 
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'political'political in nature', observing that its future application was or would be entirely 
dependentt on the good wil l of the Community institutions.11 

2.1.33 Article i3or, 3 EC: the environmental criteria 

Inn connection with the various 'factors' or 'criteria' to be taken 
intoo account by the Community when preparing action in relation to the envi-
ronment,, as enumerated in the third paragraph of Article i3or EC (the 'environ-
mentall  criteria'), a few claimed that failure to 'make the assessments required' 
byy this article could result in challenges of Community legislation." Others 
indicatedd that 'failure to take due account of one of the conditions' was 'unlikely 
too give rise to consequences of a legal nature', and this in particular because of 
thee wording of the provisions.2' 

2.22 More recent literature 

2.2.11 Article 6 EC: the integration principle or clause 

Theree still exist various views on the legal consequences of 
thee integration provision. Some have used the fact that the Treaty of Maastricht 
amendedd the formulation of the integration provision from a 'should' to a 'must', 
ass an argument to support the simple claim that it evolved 'from a political aim 
too a legal obligation'. 2*  Similar conclusions have, more recently, been based on 
thee change in position of the provision by the Amsterdam Treaty, giving it a 
'prominent'' place in the beginning of the EC Treaty.25 Others have specified that 

action,, rectification at source and polluter pays (see above). He seemed to reach this conclusion on the 

basiss of the wording of the provision. In his view, the clause stated a fact rather than merely setting 'an 

objectivee to be attained in the future'. In addition to this, it was also unique in the whole EEC Treaty. 

However,, in 1995, Kramer changes his views in relation to the integration clause {see below). 
111 See for example, Haneklaus 1990, p. 1137. 

""  Vandermeersch 1987, p. 428-429 and Feeley &. Gilhuly 1991, p. 683. 
233 Kramer 1992, p. 70. See in the same sense Grabitz & Nettesheim 1992, no. 65 {'Bei diesen Kriterien 

handeltt es sich nicht urn Rechtsprinzipien...'.) 
244 Bosselmann 1995, p. 282; Calliess 1997, p. 113. For the opposite view, see Kramer 1995, p- 58-59. As 

opposedd to his earlier views (see above), he now believes that the enforceability of the provision is 'doubt-

ful',, in particular, because its wording is less 'clear, precise and unconditional'. It simply 'gives a general 

mandatee to the Community institutions for some future action, without specifying time and form of 

fulfilmentt of these requirements and without fixing the consequences in the case of non-fulfilment.' 

Onlyy in extreme cases will it be possible to argue in front of the Court that Community policies did not 

takee into account environmental protection requirements. Such an action will normally be unsuccesful. 
255 Von Meijenfeldt 1997, p. 177. For the opposite view, see Douma 1997, p. 181 and jans 1997, p. 97. 
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thee application of the provision is indeed amenable to judicial review but that the 
extentt of that review wil l be limited.*6 Besides its role as a tool for reviewing the 
legitimacyy of actions of the Community institutions, some of them also men-
tionn its relevance for the discussion on the legal basis of Community legislation 
andd for the issue of the 'implied powers' doctrine in environmental policy.17 But 
theree are also some authors who still question the legal relevance of the provi-
sion,, especially as an instrument for reviewing the validity of Community acts. 
Itss 'legal enforceability' is called 'doubtful'.28 The wide discretion of the Com-
munityy institutions under Article 6 EC would normally make an action unsuc-
cessful.29 9 

2.2.22 Article 174,1 EC: the environmental objectives 

Inn contrast to the second paragraph of Article i3or EC (see also 
immediatelyy below), the Maastricht Treaty only slightly amended the wording 
off  the first paragraph while the Amsterdam Treaty merely led to a renumbering 
off  the provision. The environmental objectives are now to be found in the first 
paragraphh of Article 174 EC. As to their legal relevance, the majority of recent 
literature,, like the earlier one, does not pay any attention to this issue. Only one 
authorr seems to state a firm opinion in this respect. The author in question 
observes,, more in particular, that the objectives do not lead to concrete require-
mentss for legislative action and are not enforceable in practice because the 
Communityy institutions have a very large discretion as to whether they will take 
actionn and, if yes, what kind.30 Another commentator notes, more generally, that 
aa Community measure wil l only be susceptible to annulment (or be declared 
invalid)) in very exceptional cases because certain 'environmental objectives' - by 
whichh the author in question seems to mean all provisions of Article 174 EC 
-- appear not to have been taken sufficiently into account.'1 Use of words such as 
'contribute',, 'pursuit' and 'objective' in the Treaty article have been considered to 
bee the cause of the doubts surrounding the legal status of these objectives.32 

22 See Jans 2000a, p. 21. See also Van Calster & Deketelaere 1998, p. 18; Zils 1994, p.32-33. Compare 

Kammingaa & Klatte 1994, p. 4-5. 
277 See Jans 2000a, p. 20; Van Calster & Deketelaere 1998, p. 18. 
22 Kramer 1995, p. 58-59. In the same sense: Hession & Macrory 1994, p. 157 and Grimeaud 2000, p. 216-

217. . 
299 Kramer 2000, p. 16. 
300 Kramer 1995, p. 47 and Kramer 2000, p. 6. 
311 Jans 2000a, p. 21. 
322 Doherty 1999, p. 379. 
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2.2.33 Article 174,2 EC: the environmental principles 

2.2.3.11 Two new principles: a high level of protection and the 
precautionaryy principle 

Moree clashing views can be registered in relation to the legal 
relevancee of the 'principles' in the second paragraph of Article i3or, now of Arti-
clee 174 EC. Before turning to these diverging views, it must be recalled that the 
Treatyy of Maastricht added two new 'elements' to this paragraph. It is now stipu-
lated,, in the Environment Title of the EC Treaty, that 'Community policy shall 
aimm at a high level of protection taking into account the diversity of situations in 
thee various regions of the Community'. This addition to, what was at the time 
still,, Article i3or EC was aimed at rectifying or correcting the above-mentioned 
situationn whereby the Internal Market Title contained a high level of protection 
'requirement'' and the Environment Title did not. But the article setting out the 
'environmentall  principles' was also updated in 1992 to include one of the most 
'popular'' environmental principles of the last decade. Since the entry into force 
off  the Maastricht Treaty, the Environment Title of the Treaty also provides that 
Communityy policy should be based on the precautionary principle." 

Despitee the fact that it has been ascribed the status of an official EC Treaty 
objectivee by way of its incorporation in Article 2 of the EC Treaty, the various 
formulationss of the high level of protection principle (in Article 2, Article 95, 
33 and Article 174, 2 EC) point towards a limited legal enforceability, according 
too some.'4 Others make a distinction between the various formulations. They 
acknowledge,, more in particular, the legal enforceability of the provision in 
Articlee 95,3 EC but deny the provision in Article 174, 2 first sentence EC the 
samee legal relevance.35 This difference in legal strength is justified by stressing 
thee fact that, as opposed to Article 95,3 EC, Article 2 EC and Article 174, 2 EC 
referr to the environmental policy as a whole and not to the individual measure 
adoptedd under that policy. In addition, the provision in the Environment Title 
providess that this policy has to 'aim at' a high level of protection, which means 
thatt one can always argue that it is still on its way towards that 'aim'. 

Inn witness of its popularity see for example, the Commission's Guidelines on the application of the 

precautionaryy principle of 2 February 2000, COM(2ooo)i. The precautionary principle has evolved 

stronglyy in the past decade: it has been taken up in legal as well as non-legal instruments at both the 

national,, EC and international level. This occurred in a lot of different formulations however. See also: 

Hughess 1995, p. 224; Freestone & Hey 1996,274 pp; Mclntyre & Mosendale 1997. p. 221; Lavrysen 

1998,, p. 75. 

Seee most notably, fans 2000a, p. 32. 

Kramerr 1995, p. 50-51; Kramer 2000, p. 8. See onn this debate also Doherty 1999, p. 380. 
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2.2.3.22 Views on all the environmental principles of Article 174, 2 
EC C 

Whenn one reviews the recent views on the legal role of all five 
environmentall  principles in Article 174, 2 EC it appears that confusion still 
reignss as conflicting views remain widespread. The German authors still have 
thee most straightforward opinions. They make no qualifications but simply state 
thatt the principles are of a binding nature. Consequently, if a specific Commu-
nityy measure does not observe them, it may be annulled or declared invalid.36 A 
secondd category of authors is less outspoken. They start by clearly distinguishing 
betweenn the legal consequences for, on the one hand, the Member States and, on 
thee other hand, the Community institutions. They argue that Article 174 EC (ex 
Articlee 130* EC minus the integration obligation) does not set out principles for 
thee environmental policies of Member States. Thus, it does not contain binding 
legall  rules from this point of view. It may, nevertheless, be assumed that action 
off  the Community wil l be taken in accordance with the principles. In fact, it is 
nott thought inconceivable that the principles 'should be relevant at least to the 
revieww of the Community's discretionary decisions'.37 Still, their main effect (not: 
theirr only effect) is likely to be 'gravitational, providing a basis and direction for 
thee interpretation of Community law, especially where ambiguities exist'.38 

Finally,, a third category of commentators is straightforward in the opposite 
sensee of the German authors. It is entirely clear to them that it does not concern 
bindingg rules of law (i.e. rules which are enforceable before the Court) but 
simplyy 'general guidelines' for the Community institutions when defining and 
implementingg their environmental protection policy. They base this view on the 
argumentt that the wording of the principles is 'not clearly defined',39 or on the 
factt that, by their very nature, the principles allow for exceptions.40 In addition, 
whereass some of the earlier literature ascribed certain legal consequences to the 
principless exactly because of the fact that the SEA had laid them down in the EC 

33 See, for example, Frenz 1997, p. 46. 
377 Hession & Macrory 1994, p. 158. See in the same sense: Scott 1998, p. 143. 
33 Hession & Macrory 1994, p. 159. See more or less in the same sense: Hancher 1996, p. 202-207. This 

authorr asserts that the principles are 'at best interpretative tools', although she does find it conceivable 

thatt failure on the part of the Commission to respect the polluter pays principle in authorizing state 

aidd to the environment could lead to an Article 173 (now Article 230) EC action. Compare Kramer who 

observess in this respect that, because of the discretionary power of the Community institutions, the 

enforcementt of the principles before the Court will only take place or happen in very extreme cases, 

wheree they have been disregarded systematically. As for the high level of protection principle however, 

hee does not believe this is a legally enforceable norm at all. See Kramer 2000, p. 8-10. . 
399 Calliess 1997, p. 114. 
400 Loontjens 1997, p. 89. 
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Treaty,, some of the more recent literature argues that codifying the principles, 
byy inserting them into a formal law, does not transform them into (normative) 
ruless of law/' It has to be observed in this respect that, especially in the EC and 
internationall  law field, quite some 'environmental principles' have been codified 
overr the years. The 90s have shown an enormous proliferation of and dedica-
tionn to laying down objectives and principles of environmental law and policy 
inn legal and non-legal instruments. Besides being incorporated in conventions 
andd treaties, the environmental principles are also mentioned in all sorts of 
internationall  declarations, communications and conclusions of meetings of 
governmentt officials. Moreover, there has now also been a codification wave of 
environmentall  principles at the national level.41 But it seems as though all sorts 
of'desirability's'' and 'aims' have been set out in legal and non-legal texts and 
'dressed'' with the term 'principles'. Observations such as the ones just above 
mustt be viewed against this background. 

2.2.3.33 Subsidiarity principle 

Forr the sake of completeness, it must be observed here that the 
subsidiarityy principle, which was to be found in Article i3or, 4 EC, has been 
liftedd from the Environment Title. In Article 5, second sentence EC, a (more) 
generall  principle can be found now. It provides that, in areas that do not fall 
withinn its exclusive competence, the Community shall take action, in accord-
ancee with the principle of subsidiarity, only if and insofar as the objectives of 
thee proposed action cannot be sufficiently achieved by the Member States and 
cann therefore, by reason of the scale or effects of the proposed action, be better 
achievedd by the Community. It may also be noted that one of the protocols to the 
Amsterdamm Treaty specifically deals with the application of the subsidiarity as 
welll  as the proportionality principle.45 Some commentators seem to have slightly 
changedd their views on the legal relevance of the principle. Its 'legal force' as a 
principlee is acknowledged but it is not regarded as a 'rule of competence', which 
wass how most early German literature considered it (see above, Section 2.1.2.2 
off  this chapter).44 

411 Loontjens 1997, p. 89. 
411 See in Belgium for  example: Article s 1.2.1, paragraph 2 and 3 of the Flemish Decret of 5 Apri l 1995 

concerningg general provisions of environmental policy ('Vlaamse decreet houdende algemene 

bepalingenn inzake milieubeleid', B.S. 3 June 1995). It must be noted that there has not been a similar 

codificationn exercise in the Netherlands. Consequently, one can not find any environmental principles 

inn Dutch environmental law except maybe for  the requirement in Articl e 4.3 of the Wet Milieubeheer, 

whichh states that the national environmental policy plan must aim at the highest possible level of envi-

ronmentall  protection. The question whether  this codification is necessary or  desirable is dealt with by 

Verschuuren::  see Verschuuren 1995, p. 101-125. 
455 Protocol on the application of the principles of subsidiarity and proportionality , OJ1997 C340/105. 
444 See KrSmer 1995, p. 60 and Kramer 2000, p. 12. 
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2.2.44 Article 174,3 EC: the environmental criteria 

Thee discussion in relation to the question as to whether the 
environmentall  criteria in Article i3or, 3 EC, since the Amsterdam Treaty, Article 
174,33 EC, have legal consequences and if yes, which ones exactly, has not yet 
beenn concluded either. Especially because of its seemingly non-binding formula-
tion,, the third paragraph of Article 174 EC is not regarded as containing criteria 
thatt must be observed.45 It is difficult to find more views in relation to this issue, 
somethingg that is blamed on the fact that the provision 'appears to be so hedged 
aroundd wide discretion'.46 

2.33 Summary 

2.3.11 Different views, various criteria and confusing 
terminology y 

Itt appears from the overview immediately above, that opinions 
inn relation to the issue of the legal implications of the provisions in Article 6 EC 
andd Article 174 EC are diverging widely. Some have defended the view that all or 
thee majority of these provisions do not constitute 'legally binding rules'. Rather, 
theyy are 'guidelines of a purely political nature', which do not have to be observed 
everyy time an individual measure is prepared. Or, they are 'principles', which, 
byy their very nature, allow for 'exemptions' or 'derogation'. Their only (or main) 
effectt is 'policy-orientating'. They provide a basis and direction for the interpre-
tationn of Community law. Others have stressed or claimed that (most of) these 
provisionss are in fact 'binding principles', or 'legal principles', violation of which 
renderss an act of the Community invalid. 

Itt must be observed that commentators have used various criteria to reach 
thesee different conclusions. First, to determine the legal relevance of the vari-
ouss provisions, quite a lot of authors have based their views on the formulation 
orr wording of the paragraphs in question. They imply that a provision is only 
'legallyy enforceable' or 'binding' (i.e. enforceable before a court of law) when its 
wordingg is sufficiently clear and precise. The 'vague' or 'seemingly non-binding' 
wordingg of provisions such as, for example, the criteria in the third paragraph 
off  Article 174 EC has convinced some authors that these criteria are not bind-
ing.. The vague wording results in wide discretionary powers for the institutions 
whenn they apply the criteria, wide discretionary powers that are consideredd to 
bee an important barrier to granting binding status to these provisions. Another 
examplee of the importance of the wording of a provision lies in the fact that the 

Janss 2000a, p. 41. 

Dohertyy 1999, p. 381. 
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clarifyingg and strengthening of the wording of the integrationn provision, by the 
Maastrichtt and Amsterdam Treaties, has led some to believe or argue that this 
provisionn evolved 'from a political aim to a legal obligation'. A second, completely 
differentt criterion that has been used, mainly to argue in favour of binding 
status,, is the codification of the environmental objectives, principles and criteria 
inn the EC Treaty. As one author in particular clarifies: 'since the Treaty consti-
tutess the institutions and lays out the power to make policy and legislation on 
environmentall  issues and the criteria on which the policy is to be based, there 
shouldd be a presumption of some form of legal effect'.47 

Besidess the use of different criteria to determine the status of the various 
environmentall  provisions, there is also an extremely confusing terminology 
usee in relation to the provisions. Terms such as rules, principles, legal prin-
ciples,, objectives and guidelines are used incoherently, to mean both similar 
andd different things. Only two authors make a clear distinction between 'legal 
rules'' and 'legal principles'.4*  The term 'principles' is mostly used in relation to 
thee provisions in the second paragraph of Article 174 EC, which is quite logi-
call  considering the fact that the Treaty itself refers to them as such. However, 
somee use the term 'Article 174 principles' as a generic term for, what I call, the 
objectives,, principles and criteria of Article 174 EC.4*  On top of this comes the 
factt that opinions clearly differ as to the precise meaning of this label: different 
characteristics,, features or effects are attached to the classification of a provision 
ass a 'principle'. This is how the issue of the exact legal effects of the provisions is 
linkedd to the question as to which type or sort of standards they are. 

2.3.22 Article 6 EC: different norm, different implications? 

Ass for the provision in Article 6 EC, it may be observed in 
particularr that, even before it was moved to the beginning of the Treaty, it was 
alreadyy considered and discussed separately from the other environmental 
principless and hardly ever labelled a 'principle'. Whether this implies that it was 
orr is a different type of standard from the provisions in Article 174, 2 EC, which 
havee often been labelled 'principles', is unclear. Some of the recent literature still 
referss to the provision as the integration 'requirement' instead of the integration 
'principle'.'principle'.5050 By asking ourselves this question I have landed right in the middle 
off  the broader but also more complex and confusing discussion on the role and 
statuss of standards called 'principles' as opposed to those referred to as 'rules'. 

477 Doherty 1999, p. 381. 
488 Grabitz&  Nettesheirn1992.no. 32. 
499 See Doherty 1999, p. 378. 
500 See Hession &  Macrory 1994, p. 156. 
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2.3.33 Search for answers in jurisprudence 

Indeed,, when reading and examining all the different opinions 
inn literature, a number of questions come to mind, most notably, which type of 
standardss are the provisions in Articles 6 and 174 EC? Are they all 'principles' 
andd if so, what does this entail? What distinguishes them in such a case from 
standardss that are not principles? Does it mean, for example, that they are not 
enforceablee before a court of law? In other words, what is the legal relevance or 
rolee of these standards? Which criteria are used to establish whether standards 
havee legal or binding status? It seems impossible to reach a conclusion on the 
statuss and thus the legal consequences of the provisions in Articles 6 and 174 
ECC without clarifying some of these issues. 

Too discover more about the identification of law in general and of stan-
dardss referred to as 'principles' in particular and to learn about the differences 
betweenn rules, principles and other sorts of standards in legal orders, it is good 
too explore the writings of legal theorists, such as Dworkin and Hart. Dworkin 
hass repeatedly written about the status and role of standards called 'principles' 
inn legal orders. Before turning to this author's relevant writings, I will , however, 
brieflyy examine the views of positivism on the subject. It is unnecessary to 
exploree several positivist theories. I will simply concentrate on the positivism of 
Hart,, and this especially in view of the fact that Dworkin's writings were criti-
cismss directed towards this positivist theory. 

33 Rules and principles in legal theory 

3.11 Introduction 

Itt is not my intention to go into a deep analysis of all of the 
mainn existing legal theories. I will not discuss the School of natural law nor 
off  legal realism for example. I wil l simply concentrate on some of the relevant 
writingss of legal theorist Dworkin and certain interesting aspects of the positiv-
istt theory of Hart. The following paragraphs wil l also include a brief discussion 
off  some of the opinions of Raz, an author who has commented on and refined 
(orr even redefined) the views of Dworkin. The theories of these authors wil l not 
bee examined in great detail. In fact, I wil l mainly focus on the issues that were 
identifiedd above, as a result of the overview of the various opinions in literature 
onn the legal relevance of Articles 6 and 174 EC. First, the distinction between 
standardss called 'rules' and those called 'principles' needs some clarification. 
Second,, I must deal with the question as to whether the standards referred to 
ass 'principles' in a specific legal order may, in theory, be part of that order or, in 
otherr words, whether they may have legal status. And finally, if the answer to the 
secondd question is affirmative, a third issue wil l concern the question of the cri-
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teriaa that should be used to determine whether a particular principle has, in fact, 
legall  status? While reading this section, the reader should keep in mind that it 
onlyy contains a simplified account of the authors' views on the issues at hand. 
Thee overview of relevant legal theories starts with the ideas of Hart. 

3.22 Hart and Positivism 

Accordingg to Hart, the key to the 'science of jurisprudence' lies 
inn the combination of two types of rules (and not in the notion of coercive orders 
ass Austin claimed). Rules of the first type, 'primary rules', impose duties upon 
humann beings while rules of the second type, 'secondary rules', confer public 
orr private powers.51 Central in this approach to legal systems is the notion of a 
'rule'rule of recognition'. Law is distinguished by tests of the sort that may be set out 
inn a master rule or rule of recognition. Wherever such a rule of recognition is 
accepted,, officials as well as private persons are given authoritative criteria for 
identifyingg the law, in particular, primary rules of obligation. The criteria may 
includee references to an authoritative text, to legislative enactment, to customary 
practice,, to general declarations of specified persons, or to past judicial deci-
sions.. In a modern legal system, the rule of recognition is relatively complex. 
Thee criteria for identifying the law are multiple and usually include a writ-
tenn constitution, enactment by a legislature, and judicial precedents.5*  This is 
howw Hart approaches the law. However, it is important to add that he ends his 
chapterr on primary and secondary rules with the warning that the system of the 
combinationn of these two types of rules explains many aspects of law, but not 
alll  of them. So it does not provide a solution for every problem.53 An important 
questionn in this context is whether positivism includes or leaves room for stan-
dardss regarded as or called 'principles' and their role in legal systems. According 
too Dworkin the answer to this question is simple. It does not. 

3.33 Dworkirfs Distinction 

3.3.11 A 'general attack on positivism 

Whenn examining the status and role of standards called 'prin-
ciples'' in legal orders, it is essential, and somehow unavoidable, to refer to the 
workk of legal theorist Dworkin. Especially in his earlier work, he uses the issue 
off  the role of the so-called principles to formulate a general attack on positiv-
ism.544 He takes Hart's version of positivism as a target, arguing that it is a model 

Hartt  1994, p. 81. 

Hartt  1994, p. 100-101. 

Hartt  1994, p. 99. 

Thi ss iss a very brief account of some of the views of Dworkin . The 1984 version of his book, Taking rights 

seriouslyy (Duckworth, first  edition: 1977), was mainly used as a basis for  the summary. 
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off  and for a system of (primary and secondary) rules with as its central notion 
aa single fundamental test for law. The difficulty lies in the fact that this model 
andd its test for law do not take into account the important role of'standards not 
functioningfunctioning as rules' in a legal system. According to Dworkin, an analysis of 
thee concept of legal obligation must take into consideration the significant role 
off  'principles'. His conclusion is that the positivists' model is far too simplistic 
becausee of the way it qualifies law. What is needed is a more sophisticated model 
thatt does not 'treat' law as 'just' a set of rules but allows for principles, poli-
ciess and other sorts of standards that are not rules, to be incorporated into the 
system.555 The fact that principles do not easily fit  into the positivists' theory can 
nott be a serious argument to treat them any particular way. They seem to play a 
rolee in arguments about legal obligation and so, 'a model that provides for that 
rolee has some initial advantage over one that excludes it'.56 Dworkin even sug-
gestss some of the options available to positivists in this regard. They can argue 
thatt principles are not part of law because the judge has no real duty, only a 
discretion,, to take them into consideration or they can accept that the principles 
cann be binding and develop a more sophisticated social rule of recognition (or 
testt of law). 

3.3.22 Rules versus principles 

AA  logical distinction 
Lett me have a closer look at Dworkin's views on how to fit  prin-

cipless into legal systems. Dworkin's 'trademark' is the, what he calls, 'logical' 
distinctiondistinction between rules and principles. He believes that both 'legal principles' 
andd 'legal rules' point to particular decisions about legal obligation in particu-
larr circumstances. They differ, however, in the character of the direction they 
give.. Rules apply in an all-or-nothing fashion while principles state reasons for 
arguingg in one direction or another but do not necessitate a particular deci-
sion.. When a principle is said to be a legal principle, it means officials need to 
takee it into account, if it is relevant, as a consideration pointing in one direction 
orr another. It does not, however, necessitate a particular decision. There may 
bee one or several other principles arguing in the other direction. It is possible 
thatt the first principle may not prevail, 'but that does not mean that it is not a 
principlee of our legal system, because in the next case, when these contravening 
considerationss are absent or less weighty, the principle may be decisive'.57 So in 

555 Dworkin 1984, p. 22. 
566 Dworkin 1984, p. 35-36. 
577 Dworkin 1984, p. 23-24. See also Verschuuren 1995, p. 114: 'Zoals gezegd dicteren beginselen nooit een 

bepaaldee beslissing en kan ervan worden afgeweken, zonder dat daarmee meteen ook een negatieve 

uitspraakk wordt gedaan over de waarde van het betreffende beginsel'. 
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additionn to not applying in an all-or-nothing fashion, principles also distinguish 
themselvess from rules because they have a 'dimension of weight or importance'. 
Whenn one principle conflicts with another, one has to take into account the 
relativee weight of each of the principles to resolve the conflict. Rules do not have 
thiss dimension of weight. If two rules conflict, one of them cannot be a valid 
rule.. In fact, the whole discussion seems to turn around the question as to the 
degreee of discretion (no, weak or strong) one believes a judge has in applying 
thee law, in general, and principles, in particular. Dworkin argues that the courts 
neverr have, what he calls, discretion 'in the strong sense'. This is the discretion 
when,, on some issue, the judge is not bound by any standards. Discretion 'in the 
weakweak sense' (of the courts) may, for example, mean that for some reason (e.g. the 
vaguenesss or difficulty of the standards),, an official cannot apply the standards 
mechanically.. Rather, their application demands the use of judgement.58 

PrinciplesPrinciples in the wide sense v principles in the narrow sense 
Thus,, Dworkin defines principles by clearly distinguishing them from rules. 

Itt is important to add to the above that he writes about 'principles in the generic 
sense'sense' (or  in the wide sense), this being 'principles in the narrow sense', 'policies', 
andd 'other sorts of standards'. A policy is 'that kind of standard that sets out a goal 
too be reached, generally an improvement in some economic, political, or social 
featuree of the community'. A principle in the narrow sense of the word is 'a stan-
dardd to be observed, not because it wil l advance or secure an economic, political, 
orr social situation deemed desirable, but because it is a requirement of justice or 
fairnesss or some other dimension of morality'.'» When he deals with the distinc-
tionn between 'rules' and 'principles', he means principles in the wide sense (i.e. 
principless in the narrow sense, policies and other similar standards). 

Itt is good to mention some of the examples that he gives of all of these 
differentt types of standards. As an example of a (legal) 'policy', he mentions the 
standardd that automobile accidents are to be decreased. A (legal) 'principle in 
thee narrow sense' would be, for example, the standard that no man may profit 
byy his own wrong. The legal rules Dworkin mentions as examples are the stan-
dardd that 'the maximum legal speed on the turnpike is sixty miles an hour' 
andd that 'a will is invalid unless signed by three witnesses'.60 It is important to 
payy particular attention to this terminology of Dworkin. He uses the term legal 
rules'rules' or 'rules of law' and legal principles' or 'principles of law' (principles in the 
widee sense) in relation to rules and principles that have 'legal status'. 

Dworki nn 1984, p. 31-32. 

Dworki nn 1984, p. 22. 

Thesee are examples of (legal) policies, principles and rules one can find in American law. 
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InIn sum 
Summarising,, it may be stated that, according to Dworkin, not every prin-

ciplee counts and one principle may count more than another. However, the 
bottomm line is that principles (whereby this term is used in the broad sense, 
meaningg principles, policies and other sorts of standards that are not rules) may 
bee binding. They may have legal status. 

3.3.33 Legal principles versus non-legal principles 

Ann interesting question is how it can be determined that a 
certainn principle is, in fact, a legal principle. Dworkin does not believe that there 
iss a single test for identifying legal principles. He firmly rejects Hart's rule of 
recognition,, arguing that this rule does not provide criteria for identifying legal 
principless and that it must therefore be abandoned. The origin of principles 
liess not in a particular decision of a certain legislature or court, but 'in a sense of 
appropriatenessappropriateness developed in the profession and the public over time'.6' On the other 
hand,, he is willin g to accept that when challenged to back up the claim that 
aa certain principle is a legal principle, it is possible to refer to any prior cases 
inn which the principle was cited or to statutes that seemed to exemplify it. He 
observes,, in particular, that it is true that: 

'generally'generally we cannot demonstrate the authority or weight of a particular prin-
cipleciple as we can sometimes demonstrate the validity of a rule by locating it in an act 
ofof Congress or in the opinion of an authoritative court. Instead, we make a case for 
aa principle, and for its weight, by appealing to an amalgam of practice and other 
principlesprinciples in which the implications of legislative and judicial history figure along 
withwith appeals to community practices and understandings. There is no litmus paper 
forfor testing the soundness of such a case -it is a matter of judgement, and reasonable 
menmen may disagree'.62 

Andd he adds to this: 

'Unless'Unless we could find some such institutional support, we would probably fail to 
makemake out our case, and the more support we found, the more weight we could claim 
forfor the principle'.63 

611 Dworkin 1984, p. 40. 
6161 Dworkin 1984, p. 36. 
633 Dworkin 1984, p. 40. It is, nevertheless, possible to detect some kind of'interpretive test' of law in the 

writingss of Dworkin. !n his book Law's Empire (1986), he argues that judges can decide hard cases by 

tryingg to find, in some coherent set of principles about people's rights and duties, the best 'construc-

tivee interpretation' of the political structure and legal doctrine of their community. It includes or exists 
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3.44 Answer of Hart to Dworkirïs Criticism 

Inn a reply to some of the criticisms of Dworkin,64 Hart admits 
too having said too littl e about legal reasoning and adjudication as well as, more 
specifically,, about arguments from 'what my critics call legal principles'.65 In 
fact,, he even considers it to be a defect of his book that principles are barely 
touchedd upon. However, if it is accepted that a legal system consists of both 'all-
or-nothingg rules' and 'non-conclusive principles', then it has to be accepted also 
thatt a reasonable distinction may be made between them, the distinction being 
aa matter of degree. In this respect, Hart speaks of'near-conclusive rules', 'the sat-
isfactionn of whose conditions of application suffices to determine the legal result 
exceptt in a few instances (where its provisions may conflict with another rule 
judgedd of greater importance)' and of'non-conclusive principles', 'which merely 
pointt towards a decision but may frequently fail to determine it'.66 Arguments 
fromm non-conclusive principles do play an important part in adjudication and 
legall  reasoning and this should indeed be indicated by a suitable terminology. 
Inn using the word 'rule' he did not intend to claim that legal orders only contain 
all-or-nothingg or near-conclusive rules thereby specifically excluding non-con-
clusivee principles. 

Hartt also observes that many legal principles owe their status not to the 
factt that their content serves as interpretation of settled law but to the manner 
inn which they were created or adopted by a recognised authority.67 There is 
nothingg in the nature of legal principles that prevents their identification by 
pedigreee criteria provided by a rule of recognition. Courts consistently invoke 
certainn legal principles in a whole range of different cases as means of reach-
ingg a decision. Provisions in a constitution or in statutes may also operate as 
non-conclusivee principles. Unlike other critics of Hart (or the positivists), who 
havee suggested that the author could rectify the defect in his theory simply by 
includingg legal principles together with legal rules as components of a legal 
systemm and therefore without serious changes to the main concepts,68 Dworkin 

off  two types of'convictions', 'convictions of fit'  and 'convictions of justification ' (p. 255). It concerns 

principless that justif y the settled rules by identifyin g the political and moral concerns and tradition s of 

thee community, which support the rules {Dworki n 1984, p. 67). According to Soeteman's interpretation 

off  Dworkin' s test, identification of legal principles is therefore possible as a result of constructive opera-

tionss durin g which two questions need to be answered. First, does the principl e sufficiently fit into the 

laww that needs to be interpreted and, second, does the principl e adequately justif y the relevant law, i.e. 

doess it support the practice, in addition to being attractive itself (Soeteman 1991, p. 752). 

Har tt  1994, p. 238-276. 

Hartt  1994, p. 259. 

Hartt  1994, p. 26}. 

Hartt  1994, p. 264. 

Brouwerr  1991, p. 768-771. Unlik e Dworkin , Brouwer  does not take Hart' s positivist theory as a starting 

pointt  for  his comments but rather, certain basic views that positivists lik e Austin, Radbruch, Kelsen and 
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proposedd the abandonment (or at least the modification) of the rule of recogni-
tionn concept. Hart, however, does not believe that the admission of principles 
ass part of law and the doctrine of a rule of recognition are incompatible. On the 
contrary,, the acceptance of the rule of recognition doctrine is essential if legal 
principless are to be identified by such a criterion.6' 

3.55 Re(de)fining Hart and Dworkin and principles in the EC 
legall  order 

LegalLegal theory ofRaz 
Severall  authors have studied and commented on Dworkin's 

viewss relating to the status and role of principles, disagreeing to a lesser or 
greaterr extent with these opinions.70 The most constructive comments on Dwor-
kin'ss theories, which nearly amount to a redefining of the views in question, 
however,, are those of Raz. In an article, published in a 1972 issue of Yale Law 
Journal,, titled 'Legal Principles and the Limits of Law', Raz attempts to argue that 
theree is nothing in Dworkin's arguments to show that there is reason to aban-
donn the attempt to draw the limits of law.71 By the thesis of the 'limits of law', he 
meanss the position that there is a test which distinguishes law from 'non-law'.72 

Ass to the distinction that Dworkin draws between rules and principles, Raz sug-
gestss that legal rules may conflict too and have a dimension of weight as well.73 

Thesee features should thus not be considered as sufficiently qualifying the 
characteristicss of principles. However, Raz does admit that rules and principles 
behavee differently in many instances of conflict and that this does not exclude 
thee possibility of making this difference the defining characteristic of principles. 

All ,, what he calls, 'rules and principles of obligation' state a reason that 
arguess in one direction: each states that a certain class of persons {the 'norm-
subject')subject') ought to perform a certain act (the 'norm-act') in certain circum-

Hartt have in common. After having examined Dworkin's criticisms of positivism, Brouwer reaches the 

conclusionn that there are no real reasons for fundamental changes to the positivist program. The only 

adjustmentt that is necessary relates to the condition of letting the legitimacy of one standard depend on 

thatt of another. Brouwer thus suggests that the positivists let go of their 'ultimate rule of recognition' 

(only)) to a certain degree and this by way of acknowledging that standards which may not derive their 

legall  status from a legal norm, may nevertheless be considered binding norms by judges. We will see 

beloww that Raz made a similar suggestion. 
699 After all, Dworkin's interpretive test requires as a starting point for the identification of legal principles 

aa particular part of settled law that the principles best fit  and help justify. Hart 1994, p- 265-266. 
700 See for example Soeteman 1991, p. 744-756 and Raes 1991, p. 773-784. 
711 Raz 1972, p. 824. 
722 Raz 1972, p. 842. 
733 Raz 1972, p. 830-834. 
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stancess (the 'conditions of application'). Now, according to Raz, the distinction 
betweenn rules and principles of obligation turns on the character of the norm-
actt prescribed.74 Whereas rules prescribe relatively specific acts, principles 
prescribee highly unspecific actions. Examples of relatively specific acts are 
assault,, murder, rape and speeding while promoting human happiness, respect-
ingg human dignity and increasing productivity are listed as examples of highly 
unspecificc acts. In other words, Raz prefers to identify principles by examining 
thee degree of'abstraction' of standards. 

Ass for the existence of a criterion that sets necessary and sufficient condi-
tions,, satisfaction of which indicates that a standard is part of a legal system (i.e. 
hass legal status) or, in other  words, a criterion for identifying what is law and what 
isis not ('criterion of identity'), Raz first observes that legal principles may be valid 
inn the same way as rules: by enactment in the constitution or in a statute. Other 
legall  principles, however, are law because the judiciary accepts them. This has 
ass a consequence that Hart's criterion of identity does indeed require modifica-
tion.755 The reasoning goes something like this: principles evolved by the courts 
becomee binding by becoming a 'judicial custom'. They are part of the law because 
thee courts (gradually) accept them, not because they are valid according to the 
rulee of recognition. As already indicated above, the rule of recognition in a legal 
systemm is a master rule that sets out the criteria for identifying primary rules of 
obligation.. Raz interprets this as 'a customary rule arising out of the behaviour 
off  law-enforcing officials through a period of time',76 and argues that because 
itit  is itself a judicial custom it cannot confer any special status on other judicial 
customs.777 He adds that the acceptability of the thesis of the limits of law, i.e. the 
possibilityy of a complete criterion of identity, depends on the ability to explain 
thee concept of a judicial custom. At the same time, he admits that there wil l 
alwayss remain borderline cases, rules or principles for which it is not entirely 
clearr whether they have sufficient support to be regarded as a judicial custom. 
Thiss is, however, only natural, according to Raz, because customary norms 
evolvee gradually.78 In sum, according to Raz, Hart's theory on the rule of recog-
nitionn must be modified (only) so as to accommodate for the role and meaning 
off  legal principles established by judicial custom. 

7474 Raz 1972, p. 836-838. 
755 Raz 1972, p. 852. 
766 Raz 1972, p. 851. 
777 In this respect judicial rule-making (or  rule-making by judicial precedents) differs from the evolution of 

principless by the courts (judicial custom). Under  judicial rule-making a rule becomes binding by being 

laidd down in one case as a precedent; 'it does not have to wait until it is accepted in a series of cases to be 

binding.. It is binding because of the doctrine of precedent which is part of our  rule of recognition'. See 

Razz 1972, p. 852-853. 
788 Raz 1972, p. 854. 
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LegalLegal principles in the EC legal order 
Thee EC legal order79 seems to be an order where such principles established 

byy judicial custom (i.e. acknowledged over a period of time by the EC J) play 
aa significant role.8° Indeed, it is commonly accepted that a striking feature of 
Communityy law is the importance, as a source of law, of the acts of the institu-
tionss as well as, in fact, 'general legal principles'. And some of these general 
principless are part of the law not because they are the result of legislative action 
butt because they were identified and (gradually) accepted by the Court.81 

Exampless of principles that became law by way of enactment or codification 
inn the Treaty are: the principle of Community loyalty or solidarity (in Article 10 
EC)) and the subsidiarity principle (in Article 5 EC). The most important group 
of'judiciallyy adopted principles' in the EC order is the group of the 'fundamental 
rights'.rights'. The Court has derived these principles mostly from national legal orders 
ass well as from international treaties for the protection of human rights (like 
thee European Convention for Human Rights - ECHR). This group of principles 
includes,, for example, the right to property and the freedom to pursue a trade 
orr profession,82 as well as the confidentiality principle (between lawyer and 
client).833 Another category of principles, which have featured prominently in 
thee case law of the Court, is the category of so-called 'principles of administrative 
legality'.legality'. Some of these principles have been derived by the Court from concepts 
commonn in constitutions of the individual Member States. An example of such 
aa principle is the 'principle of legal certainty and legitimate expectations'.84 It 
iss not certain whether the so-called 'transparency principle', also occasionally 
mentionedd as a principle of administrative legality, has already evolved into a 
'custom'.. In other words, it is not clear yet whether it is a general and justiciable 
principlee that the Court is thus prepared to enforce.85 

799 As to the existence of an 'EC legal system': in several cases the Court has held that the Treaties estab-

lishedd a new, distinctive legal order. See for example, Case 26/62 Van Gend en Loos [1963] ECR1. See 

alsoo about this distinctive legal order: Kapteyn & Verloren Van Themaat 1998, p. 80. 
800 For a more complete reconstruction of EC law from the point of view of recent theories of law and legal 

systemm see: Bengoetxea 1993, p. 17-135. 
811 Kapteyn & Verloren van Themaat 1998, p. 79. See also Usher 1998, p. 124-125. In his book on 'General 

Principless of EC law', Usher observes that a principle (even if derived from national sources) that is 

acceptedd as a principle of Community law by the ECJ 'is deemed to fall within the system established by 

thee Treaty'. The author adds that a principle is a fortiori  'deemed to fall within the system established by 

thee Treaty', 'where the general principle is one expressly recognised by the Treaty' (Usher 1998, p. 125). 
822 Case 44/79 Hauer v Land Rheinland-Pfalz [1979) ECR 3727. In this judgment the Court refers to both 

thee ECHR and national constitutional provisions. 
8?? Case 155/79 AM & S Europe Ltd. v Commission [1982] ECR 1575. The principle is derived from 'princi-

pless and concepts common to the laws of those States concerning the observance of confidentiality, in 

particular,, as regards certain communications between lawyer and client...' (para. 18). 
844 See for example: Case 98/78 Firma A. Racke v Hauptzollamt Landau [1979] ECR 69. 
855 See for relevant case law: Craig & de Burca 1998, p. 368-370. 

134 4 



CHAPTERR II I  THE LEGAL CONSEQUENCES OF ARTICLE S 6 AMD I74 EC 

Itt must be remarked, however, that the distinction between principles 
establishedd by case law and those set in the Treaty is rather cloudy sometimes. 
Somee principles have been incorporated in the Treaty after being developed 
ass a principle in the case law of the Court. Their status as 'general principle 
off  law' was thus (merely) consolidated through codification. The case law of 
thee Court in relation to proportionality in the field of free movement of goods 
causedd the Commission and the Council to pursue a new, less far-reaching 
approachh to harmonisation of laws long before the proportionality principle was 
introducedd in the final sentence of Article 3b of the EC Treaty, now Article 5 EC. 
Thee above-mentioned fundamental rights, derived by the Court from national 
andd international law, have explicitly been recognised in the EU Treaty through 
thee incorporation of an express obligation to observe them.86 Another example 
off  the cloudy or vague distinction relates to the so-called non-discrimination 
principle.principle. A non-discrimination principle is mentioned in relation to a number 
off  fields in the Treaty. The main areas that have been distinguished are: (1) the 
fieldfield of non-discrimination on grounds of nationality (Article 12 EC) and in the 
freee movement of goods, persons, services and capital context (Articles 39,43 
andd 49-50 EC); (2) equal treatment of men and women (Articles 2,3,137 and 
1411 EC) (3) and non-discrimination between producers and or consumers in 
thee field of agriculture (Article 34 EC). Another specific provision relates to the 
fieldfield of taxation (Article 90 EC).*7 However, the Court is said to have recognised 
aa wider 'principle of equality and non-discrimination', of which each one of the 
specificc provisions in the Treaty is (merely) an illustration. Indeed, the Court 
seemss to have applied such a principle more generally where there is arbitrarily 
orr unjustifiably unequal treatment of two persons within an area of Community 
competence,, such as in the area of Community staff policy.88 Yet another exam-
plee of the role that the Court plays in deriving and thus identifying principles 
fromm relatively limited Treaty provisions is the identification of the principle 
ofof Community preference'.*9 Even the principle of Community loyalty, mentioned 
above,, has evolved strongly in recent years, and this on the basis of an explosion 
off  case law in which the principle of Article 10 EC featured.90 To this it may be 

866 The Treaty of Maastricht inserted an Articl e F in the Common Provisions providin g that the EU shall 

respectt  the fundamental rights, 'as guaranteed by the European Convention for the Protection of Human 

RightsRights and Fundamental Freedoms... and as they result from the conditional traditions common to the 

MemberMember States, as general principles of Community law'. The Treaty of Amsterdam strengthened thi s 

provisionn of the EU Treaty {now Articl e 6 EU). 
877 Since the Amsterdam Treaty, the institution s also have an explicit obligationn to act directly to combat 

discrimination .. See Articl e 13 EC. 
888 See Craig &  de Bürca 1998, p. 364-368; Usher  1998, p.12. Compare Kapteyn &  Verloren Van Themaat 

1998,, p. 163-164. 
899 For  relevant case law see: Usher  1998, p. 13-16. See also Chapter  V, Section 3.2, on the main features of 

thee market and price policy. 
9 00 For  relevant case law see: Kapteyn &  Verioren van Themaat 1998, p. 148-163. 
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addedd that over time the case law of the Court sometimes clarifies the scope of a 
codifiedd principle - as opposed to extending it - while guidelines on the applica-
tionn of a custom principle are developed by the 'legislator'. An example of the 
firstfirst is the subsidiarity principle and of the latter, the proportionality principle 
(seee Protocol to the Amsterdam Treaty). 

3.66 Application of legal theory to the provisions in Articles 6 
andd 174 EC 

3.6.11 Intro: can principles be part of a legal order? 

Ass the overview above showed, over the years, it has been 
arguedd in literature that the provisions in Article i3or, now in Articles 6 and 
1744 EC, are 'non-binding principles' rather than binding 'legal rules' and this 
becausee they allow for exceptions or because they are 'too vague' in order to be 
enforcedd before a court of law. The 'mistake' that this literature makes, lies in 
comparingg and identifying principles with (legal) rules, whereby they believe 
thatt only rules are able to have normative value. Principles are simply non-bind-
ing,, general 'guidelines', the codification of which does not automatically turn 
themm into binding 'rules'.91 Only if formulated in a sufficiently 'concrete and 
absolute'' manner may they be considered legal rules. 

Al ll  of these arguments can be refuted on the basis ofDworkin's theory about 
thee distinction between rules and principles. He distinguishes standards in 
legall  orders that do not work as rules but that nevertheless play a significant role 
inn legal reasoning and adjudication. They are different from rules in that they do 
nott apply in an all-or-nothing fashion but rather state reasons for arguing in one 
directionn or another. And because, unlike rules, they have a so-called dimension 
off  weight, it is possible not to apply them in certain cases (because of conflicting 
principless or rules) without this having a negative impact on their legal status. 
Thiss means that the actual application of a legal principle can only be deter-
minedd on a case by case basis, looking at the particular circumstances and facts 
off  the case as well as the presence of any conflicting rules or principles. Even 
HartHart recognises the important part that so-called principles play in adjudication 
andd legal reasoning. Concluding that he believes in the existence of normative 
principles,, which are at the same level of all-or-nothing rules, is maybe taking 
hiss admission a littl e too far. There is a distinction, which is a matter of degree, 
accordingaccording to him. Still, he does acknowledge the role that principles play or may 
playy in a legal order, and therefore understands the necessity of including them 
intoo the legal order, or in other words, giving them legal status. Finally, it was 

911 See Loontjens 1997, p. 89. 
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concluded,, immediately above, that standards referred to as 'principles' are not 
reallyy problematic in the context of the EC legal order. 

Itt may thus be concluded that these legal theories allow me to accept that 
standardss referred to as principles may be included in a legal order as binding 
standards.. The term that can be used for such legally binding principles is 'legal 
principles'.. This means that four categories of standards could be distinguished: 
legallegal rules (or  rules of law), non-legal rules, legal principles (or  principles of law) 
andd non-legal principles. Before examining whether the provisions in Articles 6 
andd 174 EC are legal or not, it must be determined what type of standards they 
are.. Are these provisions rules or do they function as principles? I wil l establish 
this,, in the first place, by analysing whether they correspond with one or more 
off  the definitions given by Dworkin of 'principles' (in the wide sense), a term that 
coverss 'principles in the narrow sense', 'policies' and 'other sorts of standards that do 
nott work as rules'. In the second place, I wil l apply the criterion of Raz: are they 
prescribingg specific acts (rules) or unspecific acts (principles)? 

OverviewOverview of the various types of standards as distinguished by Dworkin 

LEGALL STANDARDS 

Principless (in the wide 
sense): : 

 Principles in the 
narrownarrow sense; 
 Policies; 
 Other sorts of stan-
dards dards 

Rules s 

NON-LEGALL STANDARDS 

Principless (in the wide 
sense): : 

 Principles in the narrow 
sense; sense; 
 Policies; 
 Other sorts of standards 

Rules s 

OverviewOverview of the various types of standards as distinguished by Raz 

LEGALL  STANDARDS 

Principles s Rules s 

NON-LEGALL  STANDARDS 

Principles s Rules s 

3.6.22 Are the provisions in question rules or principles? 

3.6.2.11 Article 174 EC 

ApplyingApplying Dworkin 
Indeed,, the provisions in the first and second paragraph of 

Articlee 174 EC could be regarded as containing, what Dworkin calls, 'principles 
inn the wide sense', referring to 'principles in the narrow sense', 'policies', and 
'otherr sorts of standards'. Each one of the, what I called, 'environmental objectives' 
off  the first paragraph may be considered to fit  Dworkin's description of what a 
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'policy'' is (i.e. 'that kind of standard that sets out a goal to be reached, generally 
ann improvement in some economic, political,, or social feature of the commu-
nity').933 The second paragraph, containing, what I called, the 'environmental 
principles',principles', could then be regarded as containing 'principles in the narrow sense', 
i.e.. standards 'to be observed, not because it wil l advance or secure an economic, 
political,, or social situation deemed desirable, but because it is a requirement 
off  justice or fairness or some other dimension of morality'.« However, it is a 
factt that principles such as the prevention principle, the precautionary principle 
orr the rectification at source principle are actually 'desirable' because they wil l 
advancee or secure certain goals, most notably in relation to environmental pro-
tection.. The polluter pays principle could partly be considered as a requirement 
off  justice or fairness. It could be argued that it is only 'fair' that the polluter 
shouldd pay for the pollution that he/she causes. The criteria of the third para-
graphh of Article 174 EC (or the environmental criteria, as I call them) might be 
seenn as falling under the residual category: 'other sorts of standards'. Better yet, 
thee third paragraph of Article 174 EC may also be regarded, however, as laying 
downn a procedural 'rule'. It was already mentioned above in the chapter on the 
contentt of Article 6 EC (Chapter II , Section 8.4.2) that Article 174, 3 EC seems 
too require the Community institutions to make an assessment of the extent to 
whichh a proposed (environmental) measure is in compliance with each one of 
thee listed criteria, without, however, obligating them to adjust the measure in 
lightt of the outcome of the assessments. In this respect, the provision in Article 
174,, 3 EC is very similar to the EIA requirement in Directive 85/337, which may 
alsoo be regarded as a (procedural) rule. 

ApplyingApplying Raz 
Thatt the provisions in the first and the second paragraph of Article 174 EC 

mayy be regarded as 'principles' can also be concluded on the basis of the theory 
off  Raz on the distinction between rules and principles. These provisions may be 
consideredd to be 'principles' because they prescribe highly unspecific actions. 
Itt must be observed, however, that Raz believed that the distinction between 
ruless and principles is one of degree (degree of abstraction, not legal value like 
Hart),, because he thinks that there is no hard and fast line between acts that 
aree specific and those that are unspecific. In light of this, it is possible to argue 
thatt some provisions in Article 174 EC prescribe more unspecific actions than 
otherr provisions in that same article. Preserving, protecting and improving the 
qualityy of the environment (or contribute to the pursuit of preserving... etc., to 
bee exact) seems more of an unspecific act than (the act of) rectifying environ-
mentall  damage (as a priority) at source or making the polluter pay. It is possible, 

9**  Dworkin 1984, p. 22. 
9}} Dworkin 1984, p. 22. 
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inn fact, to make a distinction between the degree of specificity or abstraction of 
thee acts prescribed in the first and those prescribed in the second paragraph. 
Thee latter seem more specific than the former. One exception might be the act 
thatt Community policy on the environment shall aim at a high level of protec-
tionn (taking into account the diversity of situations in the various Community 
regions).. This leans more towards the degree of abstraction of the provisions in 
thee first than that of those in the second paragraph of Article 174 EC. This, in 
fact,, reminds me of the conclusion De Sadeleer draws in his doctoral thesis on 
thee prevention, precaution and polluter pays principle. In the chapter dedicated 
too the legal nature of these principles he concludes that they share characteris-
ticss of both legal rules {'regies de droit') and legal principles ('principes juri-
diques').944 However, I consider the provisions in Article 174,1 and 2 EC to be 
'principles'' rather than 'rules' because all of them do seem to prescribe rather 
unspecificc actions, even if they do so to a different degree. 

InIn  sum 
Inn sum, the provisions in the first and second paragraph of Article 174 EC 

couldd be regarded as 'principles in the wide sense', as Dworkin understands 
thiss term. Indeed, the first paragraph of Article 174 EC would appear to contain, 
whatt this author has called, 'policies' while the second paragraph seems to list 
'principless in the narrow sense'. That it concerns principles instead of rules is 
alsoo apparent from an application of the theory of Raz. This means that it is 
possiblee to use the term 'principles in the wide sense' as an umbrella term to 
referr to the provisions in the first and second paragraph of Article 174 EC, as 
otherr authors have done before.95 The provision in the third paragraph of Article 
1744 EC may be regarded as containing a procedural rule. 

3.6.2.22 Article 6 EC 

Intro Intro 
Matterss seem a bit more complicated in relation to the provision 

inn Article 6 EC. As stated above, the provision has not always been referred to as 
aa principle in literature. Some authors simply talk about the 'integration clause' 
orr 'requirement'. Even in policy documents, such as the environmental action 
programmess and certain working papers of the Commission, the term 'princi-
ple'' seems to have been (deliberately?) avoided. One author has suggested that it 
iss not entirely impossible to see Article 6 EC as containing an objective, "or, as 

944 De Sadeleer  1999b, p. 271-272. It must be observed, however, that De Sadeleer  did not limi t his research 

too the environmental principles incorporated in the EC Treaty. He explored the legality off  these princi -

ples,, in general, as they have been used or  referred to in international and EC law as well as in national 

laws. . 
955 Doherty 1999, p. 378. 
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Dworkinn would call it, a 'policy'".96 So what does Article 6 EC really contain? Is 
thee provision a rule, a principle in the narrow sense or a policy? 

SomeSome clues 
Thee context of the integration 'clause' has always pointed towards it being a 

'principle'' instead of a rule. First incorporated in Article i3or, 2 EC, right next 
too the so-called 'environmental principles', by the SEA, it was later moved to 
thee first part of the EC Treaty, entitled 'Principles', where it is positioned next to 
principles,, such as proportionality and subsidiarity. But the fact that it is near 
provisionss that are called principles or that it has been called a principle itself 
doess not necessarily mean that it is in fact one. However, to this it may be added 
thatt the ECJ has explicitly labelled the provision as containing a principle.97 In 
lightt of the importance that some attach to the case law of the Court in relation 
too the identification of principles of EC law, this is definitely an (other) element 
worthh taking into consideration. 

Dworkinn remarked that it is not always clear from the form ofz standard 
whetherr it is a rule or a principle. He adds that the distinction between rules 
andd principles may be difficult to make because it may not have been settled 
howw the standard in question operates; this issue may itself be a focus of contro-
versy.988 As appeared from my analysis of its content in the previous chapter, 
quitee a few questions exist in relation to its content and, thus, in fact in relation 
too the way in which it works or operates. I have nevertheless tried to establish 
whatt the most plausible interpretation is. Let me take this interpretation as a 
basiss to examine what type of standard the provision in Article 6 EC is or could 
be. . 

ApplyingApplying Dworkin: it is a principle 
Itt would seem that the provision in Article 6 EC resembles Dworkin's idea of 

whatt a 'policy' (a principle in the wide sense) is, more, in fact, than it resembles 
thee idea of a 'principle in the narrow sense'. Indeed, especially since the latest 
amendmentss to the text by the Treaty of Amsterdam, which added the phrase 
'inn particular with a view to promoting sustainable development', it may be 
regardedd as a policy or 'standard that sets out a goal to be reached, generally an 
improvementt in some economic, political, or social feature of the community'. 
Thiss means, in any case, that it would be a 'principle' (principle in the wide 
sense,, not in the narrow sense), and not a rule. Let me examine whether the 
theoryy of Raz confirms this. 

966 Nollkaemper 2000a, p. 25. 
977 Case C-62/88 Greece v Council [1990] ECR1-1527. 
988 Dworkin 1984, p. 27. 
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ApplyingApplying Raz: it is a principle 
Razz argues that, as a result of the fact that there is no hard and fast line 

betweenn acts that are specific and those that are unspecific, there wil l be 'border-
linee cases', i.e. standards of which it is impossible to say whether they are rules 
orr principles. Is the 'requirement' in Article 6 EC such a borderline case? At 
firstfirst sight it does seem (more or less) clear which class of persons must perform 
whichh act in what circumstances. The Community institutions (norm-subject) 
mustt integrate environmental protection requirements (norm-act) when defin-
ingg and implementing the Community policies and activities referred to in Arti-
clee 3 EC (conditions of application). Still, the act which Article 6 EC prescribes 
remainss rather unspecific in the sense that if the phrase 'environmental protec-
tionn requirements' refers to the first, second and third paragraph of Article 174 
EC,, the obligation to observe these may still be fulfilled in many different ways. 
Justt as there are many different ways in which the environmental objectives 
mayy be pursued in the context of the Community's environmental policy (while 
'basing'' this action on the environmental principles and 'taking into account' 
thee environmental criteria), there are a lot of acts the institutions may take in 
orderr for them to pursue these objectives (principles and criteria) while defining 
andd implementing other Community policies. Hence, the conclusion that the 
provisionn in Article 6 EC is a 'principle' and not a 'rule'. This conclusion is quite 
logicall  in view of the fact that Article 6 EC in essence concerns the application of 
abstractt standards. 

InIn  sum and next step 
Onn the basis of an application of the theories of both Dworkin and Raz, it 

mayy be concluded that the provision in Article 6 EC could indeed qualify as a 
'principle',, just like the provisions in the first and second paragraph of Article 
1744 EC. In order to establish whether these provisions are actually legal or not 
(aree legal principles) or, in other words, principles which are part of the EC legal 
order,, I wil l try to apply some of the above-discussed tests for identifying law. 

3.6.33 Are the provisions in question legal or non-legal 
principles? ? 

LegalLegal 'principles': the positivist(ic) view 
Inn the overview of relevant views in literature, it appeared that 

somee commentators granted the provisions in Article i3or EC, now Articless 6 
andd 174 EC, legal status because of their incorporation in the Treaty through the 
comingg into force of the SEA." They are, in other words, the kind of princi-

999 More recent literatur e that draws attention to the fact that they are set out in the Treaty: Doherty 1999. 

p.. 381. 
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piess that pose littl e problems for the positivists and their rule of recognition. 
Thee Member States themselves chose to enact them in the EC Treaty and they 
mayy thus derive their legality or legal status from that legal act. Environmental 
principless that might form a problem in this regard are the principles that were 
mentionedd in one or more of the environmental action programmes but never 
codifiedd in the EC Treaty. An example is the principle that activities carried 
outt in one state must not cause any degradation of the environment in another 
state.100 0 

Dworkin'sDworkin's institutional support test 
Ass for Dworkin's views on the identification of legal principles, it may be 

recalledrecalled that he does not believe there is an ultimate test for identifying the law. 
However,, even though it is not the decisive test for identifying legal principles, 
thiss author does accept that one may gather, what he calls, 'institutional support' 
forr a principle so as to evaluate its 'weight'. In other words, one may always 
referr to any legislative acts or judicial decisions in which the principle has been 
mentioned,, applied or used. The more institutional support one finds, the more 
weightt one may claim for the principle in question and the 'easier' it wil l be to 
arguee that the principle in fact belongs to the legal order in question, or, is a 
legall  principle, in other words. Whereas it is already clear that the environmental 
objectivess and principles, including the integration principle, have been codi-
fiedfied in the EC Treaty, the next part of this chapter (titled 'Legal consequences 
ass appears from case law of the ECJ') will illustrate that they have also played a 
significantt role in adjudication. In other words, there is considerable 'judicial 
support'' for these provisions. Consequently, they may be regarded as having 
considerablee weight, sufficient, in my opinion, to be part of the EC legal order 
andd be considered 'legal principles' therefore. 

Itt is not extremely difficult to accept that the provisions in Article 6 and 174 
ECC are 'legal principles' as Dworkin understands it. It seems quite plausible that 
theyy are standards that do not dictate or determine a particular result, do not 
leadd to one outcome or, in other words, do not 'apply in an all-or-nothing fash-
ion'' but rather incline a decision one way or another. They can be regarded as 
standardss with a dimension of weight. When some of these provisions conflict, 
withh each other or with other principles, this leads to a taking into account of 
thee relative weight of each of the conflicting principles involved in the particular 
situation.. Indeed, it appeared from the analysis of the content of Article 6 EC 
(above,, Chapter II , Sections 8 and 9), and it wil l appear from the discussion of 

Seee for an overview of the principles mentioned in both the Treaty and the action programmes (the 

'new'' principles) and the ones only mentioned in the latter (the 'old' principles): Sevenster 1992, p. 102-

105;; Kramer 1990, p. 59-60. Sevenster notes that the old principles just happen to be the ones that may 

bee regarded as 'policy objectives' rather than 'general principles'. 
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thee case law below as well, that these provisions may not only conflict with each 
otherr but also, through the application of the integration principle, with prin-
cipless of other policy areas (see especially, Section 4.3.2.1, where the marginal 
revieww issue is discussed in view of legal theory). In such an event, a balancing 
off  conflicting interests and aims must occur. 

3.77 Summary and next step 

Inn sum, it may be observed that a brief analysis of certain 
relevantt views in legal theory has taught me that it is indeed possible to identify 
standardss or norms in a legal order that do not function as legal rules but that 
neverthelesss play an important role in the legal order and are therefore part of it 
{havee legal status in other words). These standards, which may be referred to as 
'legall  principles', distinguish themselves from 'legal rules' in several respects. 
Byy way of applying the theories of, most notably Dworkin and Raz, I have been 
ablee to establish that it is possible to regard the provisions in Articles 6 and 
1744 EC as 'principles' (except for the criteria in the third paragraph of Article 
1744 EC). I further argued that they may even be considered to be 'legal' princi-
ples.. In the next part of this chapter, I wil l examine the so-called 'institutional 
support'' on the basis of which I have reached this conclusion. In other words, 
II  wil l analyse the role that these principles have played in legal reasoning and 
adjudication.. I wil l thus leave behind the theoretical discussion on the status 
andd role of principles in legal orders, and focus on the actual legal consequences 
off  Articles 6 and 174 EC as they appear from the case law of the ECJ. This wil l 
alloww me to get an overview of the legal relevance of these Treaty provisions for 
thee day to day dealings with Community law. 

44 Legal consequences as appears from case law of the ECJ101 

4.11 Introduction 

Inn the overview that follows a brief description and analysis 
wil ll  be offered of the case law in which the ECJ has, to a greater or lesser extent, 
referredd to or used one, some or all of the provisions in Articles 6 and 174 EC. 
Whilee discussing the cases in question, I wil l point to the legal implications of 
thee provision(s), which the cases seem to exemplify. In subsequent paragraphs, 
II  wil l further discuss the legal effects in question by dividing them into two 
categories:: direct and indirect legal consequences. I wil l start this section with 
aa discussion of the cases in which the Court referred to or used not one or some 

Seee also Dhondt 2002, p. 142-155. 
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off  the provisions but all of them. The other paragraphs of this section wil l be 
devotedd to cases that make reference to respectively each one of the principles in 
thee second paragraph of Article 174 EC. They wil l be discussed in the order in 
whichh they appear in that Treaty article. Finally, the cases in which the integra-
tionn principle of Article 6 EC has played a role wil l be analysed. 

4.22 Overview of relevant case law 

4.2.11 The case law in relation to all the provisions 

4.2.1.11 Peralta case 

Ann important case that concerned all provisions of Articles 6 
andd 174 EC is the already-discussed Peralta case.102 This case law of the EC J, as 
welll  as concurring national case law, clarifies the issue of the scope ratione per-
sonaee of Articles 6 and 174 EC. It confirms what already appears from the ordi-
naryy sense of the words of the Treaty articles in question. The use of the word 
'Community'' seems to indicate that it is not intended to impose an 'immediate' 
obligationn on the Member States to act in any particular way while formulating 
andd implementing their policies. I have observed, however, that this view must 
bee refined to a certain extent. I refer back to Section 3.3 of Chapter II for further 
commentss on this issue. 

4.2.1.22 Safety Hi-Tech and Bettati cases 

ArgumentsArguments of the parties and judgement (s) of the Court 
InIn decisions of 14 July 1998, the Safety Hi-Tech case and the 

BettatiBettati case, the ECJ uses the 'objectives, principles and criteria' of, what was 
att the time, Article i3or, 1, 2 and 3 EC.,0}  The cases concern references to the 
Courtt under Article 177 EC (now Article 234 EC) for a preliminary ruling. The 
coree of the discussion in both cases is the interpretation and validity of Regula-
tionn 3093/94 on substances that deplete the ozone layer.104 Safety Hi-Tech, a 
companyy producing fire-fighting equipment in which the chemical composi-
tionn of the basic material included a particular type of HCFC, considered the 

1011 Case C.379/92 Peralta [1994] ECRI-3453. 
1033 Case C-248/95 Safety Hi-Tech v S. &  T. Sri (Safety Hi-Tech case) [1998] ECR I-4301 and Case C-341/95 

Bettatii  v Safety Hi-Tech (Bettati case) [1998] ECR 1-4355. S ee a l so Sevenster  1998, p. 226-228 and 

Dohertyy 1999, p. 378. In these cases the Court quotes the entire Articl e i3or  EC except for  the integra-

tionn principl e (see Safety Hi-Tech case, para. 35 and Bettati case, para. 33). In the summary of cases, I 

thereforee replaced the reference to Articl e i3or  EC by Articl e 174 EC and not Article s 6 and 174 EC. 

"><< OJ1994 L333/1. 
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prohibitionn in Article 5 of the regulation - a prohibition on the use of HCFCs for 
firefire fighting - to be illegal in the light of, inter alia, Article 174 EC. The Council 
hadd exceeded the discretion conferred on it, by not observing the objective, the 
principless and the criteria of that Treaty article. The Council, on the other hand, 
maintainedd that Article 174 EC grants it a wide discretion as to the measures it 
cann take and the Court is not entitled to review the exercise of that discretion. 
Onlyy if its measures were 'manifestly inappropriate having regard to the aim 
pursuedd would their legality be in issue'.105 

Afterr having reproduced the text of the first three paragraphs of Article 174 
EC,, the Court observes that this Treaty article sets 'a series of objectives, princi-
pless and criteria which the Community legislature must respect in implementing 
environmentall  policy' (emphasis added).106 However, the Court, indeed, adds 
thatt its review must necessarily be limited, giving as an explanation: 

'the'the need to strike a balance between certain of the objectives and principles 
mentionedmentioned in Article ljor and the complexity of the implementation of those crite-
ria'.ria'. 107 107 

Thee review must be confined to the question whether the Council, by adopting 
thee regulation, committed a manifest error of appraisal regarding the conditions 
forr the application of Article 174 EC. It is noticeable that the Court does not use 
thee term 'discretion' in any way but rather refers to the need to find a balance 
betweenn the various principles as well as the complexity of the implementation 
of'those'' criteria. Why does the Court avoid the term 'discretion'? Does it do 
soo intentionally? What does it mean by 'the need to strike a balance between 
certainn objectives and principles' and 'the complexity of the implementation'? 
Anotherr interesting remark concerns the use of the verb 'respect' instead of, for 
example,, 'observe'. Even though the phrase, 'the Community legislature must 
respect...'' sounds stronger than, for example, 'must take into account', it is not 
ass strong as, for example, 'must observe'. I wil l come back to some of these ques-
tionss and remarks, below, when summarising, categorising and discussing the 
variouss legal effects of the provisions in Articles 6 and 174 EC (see especially, 
Sectionn 4.3.2.1). 

Evenn if it remains limited or 'marginal', the Court, nevertheless, holds that 
judiciall  review is possible in the light of the 'objectives, principles and criteria' 
off  Article 174 EC, thereby explicitly and obviously rejecting the Council's view. 
Inn casu, this means that the Court continues its judgement by verifying, be it 
too a limited extend, whether the Regulation on ozone-depleting substances was 

1055 Safety Hi-Tech case, para. 34 and Bettati case, para. 32. 
100 Safety Hi-Tech case, para. 36 and Bettati case, para. 34. 
1077 Safety Hi-Tech case, para. 37 and Bettati case, para. 3$. 
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adoptedd in breach of Article 174 EC. It must be pointed out in this respect that 
thee Court reviews the validity of this Community act not only in the light of the 
principless (in the narrow sense) of Article 174, 2 EC but also in the light of the 
objectivess of paragraph 1 and the criteria of paragraph 3, apparently ascribing 
thee same legal relevance or role to all of these provisions. Safety Hi-Tech's first 
andd third argument concerned the incompatibility of the regulation in question 
with,, respectively, one of the environmental objectives of Article 174,1 EC and, 
onee of the criteria of Article 174,3 EC. The Court rejects these arguments. In 
relationn to the first argument, it holds that the fact that the act only deals with 
onee specific aspect of environmental preservation, protection and improvement, 
i.e.. controlling ozone-depleting substances, does not mean it is contrary to Arti-
clee 174,1 EC. It states, in relation to the third argument, that the regulation did 
nott fail to take into account the available scientific and technical data. The argu-
mentt of Safety Hi-Tech in relation to breach of an environmental principle of the 
secondd paragraph of Article 174 EC, i.e. the high level of protection principle, 
wil ll  be discussed after I have had a closer look at the Opinion of the Advocate 
Generall  in these cases. 

OpinionOpinion of the Advocate General 
Earlier,, on the Third of February 1998 to be precise, the Advocate General 

reachedd the same conclusion: review is possible but should be limited to the 
questionn whether the legislature committed 'a manifest error of assessment, 
aa misuse of powers, or manifestly exceeded the limits of its discretion'.108 As 
Dohertyy has rightly pointed out though, the tone of the Opinion is notably 
differentt from that of the Judgement.109 First, the Advocate General includes an 
explicitt reference to the integration principle, at the time set in the last sentence 
off  Article i3or, 2 EC. He calls it a principle that emphasises the importance 
thatt has to be accredited to environmental requirements in other Community 
policyy activities and notes there is no similar principle for any other Commu-
nityy policy."0 Second, to determine the amount of discretion the Community 
legislaturee has in relation to the legislative powers conferred to it by Articles 
1744 and 175 EC, he has a closer look at the wording of the 'quatre objectifs, six 
principess et quatre critères' in Articles 6 and 174 EC. Among other elements 
inn the text, he particularly notices the use of the word 'policy' instead of the 
previouslyy (before Maastricht) used term 'action'. According to him, the term 
'policy'' implies that a whole range of facts, practices or actions need to be taken 
intoo account; choosing a policy necessarily involves the evaluation of'complex 

1088 Opinion Advocate-General Léger in Case C-248/95 and Case 0-341/95 [1998] ECRI-4304. 
1099 Doherty 1999, p. 383. 
1100 Para. 55. In fact, when the Advocate General delivered his Opinion, in February 1998, similar clauses 

hadd already been introduced in the EC Treaty. The Advocate General seems to base himself on the text 

off  the EC Treaty before the Maastricht changes. 
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andd generally conflicting situations'."1 In other words, the term presupposes 
widee discretionary powers, although the Advocate General, like the Court, does 
nott use these words either but rather states that it requires 'a process which 
consistss in weighing the respective merits and drawbacks of any given action'."1 

AndAnd finally, it may be observed that, unlike the Court, the Advocate General 
doess differentiate more or less between (the discretionary margin in relation 
to)) the objectives of the first paragraph, on the one hand, and the principles 
off  the second paragraph of Article 174 EC, on the other. From the words of 
Articlee 174,1 EC, he deduces that the Community's environmental policy is 
subjectt to "precise limits which must be strictly adhered to since the function 
off  that policy is to 'contribute to [the] pursuit' of objectives stated in general 
terms",, although, the Treaty does not specify 'the extent of its requirements in 
thiss connection'. However, he regards the high level of protection principle in 
Articlee 174, 2 EC as merely a recommendation for the Community legislature in 
thiss context."3 It may be concluded that, overall, the Advocate General seems to 
defendd a wider margin of discretion of the Community legislature in relation to 
thee application of Article 174 EC than the Court. As Doherty put it, 'the Court-
appearss more reluctant than the Advocate General, as a matter of general law, to 
limi tt the likelihood of a successful challenge on the basis of the principles' - by 
principless he means all the provisions in Article 174 EC."4 

4.2.22 Case concerning the high level of protection principle 

Inn the above analysis of the Safety Hi-Tech and Bettati cases, 
II  already discussed how, in these cases, the Court reviews the validity of the 
regulationn in question in the light of (an element of) the objectives in the first 
paragraphh of Article 174 EC as well as in the light of (one of) the criteria in 
thee third paragraph. However, the Court also deals with the argument of the 
companyy involved that the regulation breaches one of the environmental prin-
cipless of the second paragraph of Article 174 EC, most notably the high level of 
protectionn principle. It decides that Article 5 of the regulation under scrutiny did 
nott infringe the principle, stating, inter alia, that to be compatible with the high 
levell  of protection principle, the level of protection does not have to be the high-
estt that was technically possible."5 

1,11 Para. 6 8 6 9. 

' ""  Para. 72. 

" ''  Para. 65-67. Doherty believes the Advocate General defines the principles as 'a recommendation 

addressedd to the Community legislature', whereas, in my opinion, this remark specifically relates to the 

highh level of protection principle. Compare Doherty 1999, p. 383. 
1144 Doherty 1999, p. 383. 
1155 Safety Hi-Tech case, para. 49 and Bettati case, para. 47. In this context, it is also interesting to observe 

thatt  the Court has reached the same conclusion in relation to the high level of protection requirement 
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Duringg the description of some of the other judgements of the Court below, 
itt wil l become apparent that the Court also, often casually, mentions the high 
levell  of protection principle in conjunction with another environmental princi-
plee or principles.1*6 The same is true for some of the Advocate Generals in their 
Opinionss to these cases. Especially notable in this respect is the observation of 
Advocatee General Cosmas in his Opinion to the Fornasar case."7 Far from casu-
allyy mentioning the principle, he in fact asserts that the 'idea' of a high level of 
protectionn - even though it does not impose an obligation upon the Community 
legislaturee to find the highest level of protection possible - does bind the latter 
inn the sense that if a Community rule does not correspond with this qualita-
tivee criterion it constitutes a reason for annulment of the rule."8 This view of 
thee Advocate General is situated miles away from some of the relevant views in 
literature,, summarised above. A littl e bit further in his Opinion he goes on to 
claimm that the directive under scrutiny (Directive 91/689/EEC on hazardous 
waste)"99 is in fact contrary to the high level of protection principle because it 
doess not allow the Member States to freely classify waste as hazardous. However, 
hee does not believe the Court can examine which level of protection would be 
highh enough because it does not have the necessary scientific and technical data 
too do so.I2° 

4.2.33 Cases concerning the prevention and the precautionary 
principles s 

4.2.3.11 Mondiet case 

Afterr the high level of protection principle, Article 174, 2 EC 
mentionss the precautionary principle and the prevention principle. In relation 
too the first of these principles there is a decision of the EC J that, at least impli-
citly,, demonstrates the impact it may have on legal reasoning, without, however, 
explicitlyy mentioning the environmental principle."1 In the Mondiet case,122 the 

inn the field of consumer protection, as laid down in Article 153,1 EC. It held that no provision in the EC 

Treatyy requires the Community legislature to generalize the highest level of consumer protection find in 

aa Member State. See Case C-233/94 Germany v Parliament and Council [1997] ECRI-2405, para. 48. 
1166 See below, for example: Case C-318/98 Fornasar [2000] ECR I-4785, para. 46; Joined Cases C-418/97 

andd C-419/97 ARCO Chemie Nederland [2000] ECR I-4475. 
1,77 Opinion of Advocate General Cosmas in Case C-318/98 Fornasar [2000] ECR 1-4785. See also immedi-

atelyy below, paragraph on recent waste law cases. 
1188 Para. 32. 
1199 °J '991 L337/2°-
1200 Para. 45. 
1211 See also Hancher 1996, p. 203; De Sadeleer 1999a, p.86. 
1222 Case C-405/92 Etablissements A. Mondiet v Armement Islais [1993] ECR I-6133. 
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Tribunall  de Commerce of La Roche-sur-Yon (France) asked the Court for a pre-
liminaryy ruling on the validity of Council Regulation 345/92 amending Regula-
tionn 3094/86 laying down certain technical measures for the conservation of 
fisheryfishery resources."3 One of the arguments of the claimant in the main proceed-
ingss was that the ban on drift nets longer than 2.5 kilometres in the regulation 
wass not justified on scientific grounds. The Council had not taken into account 
thee only available scientific advice showing that the threats to the fish stocks in 
questionn were apparently non-existing. 

Thee Court holds, however, that the conservation measures do not have to be 
completelyy conforming the scientific advice and that the absence of such advice 
orr the fact that it is inconclusive can not prevent the Council from adopting 
measuress that it deems essential for the attainment of the common fisheries 
policy."44 In referring to the Fedesa case,"s the Court again confirms that judicial 
revieww of the Council's duty to take scientific data into account has to be limited 
too the question whether the authority has committed a manifest error or misuse 
off  powers."6 The Court also affirmed the validity of the contested provision 
wheree it provides that derogation to the ban could only be extended 'in the light of 
scientificscientific evidence showing the absence of any ecological risk linked thereto'.127 In its 
judgementt the Court followed the Opinion of Advocate General Gulmann who 
hadd asserted that the discretion of the Council could not be attacked because 
itit  did not have the necessary scientific data in order to decide with absolute 
certaintyy whether a measure was indispensable. The Advocate General had 
agreedd with the Commission that it was 'sometimes necessary to adopt measures as 
aa precaution'.11*  He had seen a confirmation of this view in the Fedesa judgement 
off  the Court concerning a prohibition of the use of certain hormones which 
harmlesss or harmful effects had not yet been examined in detail. In conclusion, 
thesee cases show that, both in the context of the EC environmental policy and 
off  the public health policy, the Court seems to, at least implicitly, recognise the 
rolee that the precautionary principle may play in relation to the interpretation 
andd validity of certain measures, takenn in a context of scientific uncertainty. But 
theree is more... 

" '0719921.42/15. . 

" 44 Para. 31. 

" 55 Case C-331/88 Fedesa [1990) ECRI-4023, para. 8-10. 
1166 Para. 32. 
1177 Para. 52-53. 

""  Opinion Advocate General Gulmann in Case C-405/92 [1993] ECR I-6133 at I-6159. 
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4.2.3.22 Cases concerning wild birds, British beef and brown bees: 
thee difference between precaution and prevention 

WildWild birds 
Regardingg the prevention and the precautionary principle, two 

otherr decisions of the Court may be singled out, more in particular Case C-
355/900 (the Marismas de Santona case),129 and Case C-435/92 (the APAS case).1'0 

Bothh cases concerned the interpretation of the Wild Birds Directive.1'1 In the 
MarismasMarismas de Santona case, the Court interprets the obligations of Member States 
underr Articles 3 and 4 of the Wild Birds Directive as existing 'before any reduc-
tionn is observed in the number of birds or any risk of a protected species becom-
ingg extinct has materialized'. In the APAS case, the Court holds that the Wild 
Birdss Directive must be interpreted as not allowing the national authorities to fix 
closingg dates for the hunting season that vary according to the species of bird, 
mainlyy because of the 'danger' of confusion and the 'problem' of disturbance. 
However,, the directive does empower the Member States to stagger the closing 
datess for hunting if they can proof, on the basis of scientific and technical data, 
thatt staggering the closing dates will not hinder the complete protection of the 
speciess of bird possibly affected by the measure. The burden of proof has been 
reversedd in other words. 

Whereass in neither of the above-discussed cases the Court explicitly refers to 
thee prevention or the precautionary principle,132 Advocate General Van Gerven 
doess mention a principle in his Opinion to the APAS case.1'3 However, it is not 
thee precautionary principle but the prevention principle. For the 'problem' of 
disturbancee caused by hunting, he sees no alternative for the imposition of a 
uniformm closing date for all species. In a footnote, the Advocate General adds 
thatt it is also the only 'method which is preventive'.'34 Whether the measure is 
indeedd preventive or, on the other hand, precautionary, depends on the ques-
tionn as to whether the 'risk' of disturbance is certain (preventive) or uncertain 
(precautionary).. In para. 21 of his Opinion, the Advocate General mentions a 

1299 Case C-355/90 Commission v Spain [1993] ECRI-4221. 
1300 Case C-435/92 Association pour la Protection des Animaux Savages and Others v Préfet de Maine-et-

Loiree & Préfet de la Loire-Atlantique [1994] ECR I-67. 
1311 Council Directive 79/409/EEC on the conservation of wild birds, OJ1979 L103/1. 
1322 It must be observed however, that at the time of the referral of the questions to the Court in the Mondiet 

andd the APAS case for example, respectively on the 24th of November 1992 and the 17th of December 

1992,, the precautionary principle had not yet been introduced in the EC Treaty. The Treaty of Maas-

tricht,, signed in February 1992, only entered into force onn the first of November 1993. This might be 

thee reason why the Court, when it delivered its rulings on the 24th of November 1993 and the 19th of 

Januaryy 1994, refrained from explicitly basing its reasoning on the principle. 
1333 Opinion Advocate General Van Gerven in Case C-435/92 [1994] ECR I-67. 

'344 pa r a. 26, fn. 30. 
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reportt in which it is stated that, on the basis of an empirical study, the quanti-
tativee effect of disturbance caused by hunting has been found to have a more 
importantt influence on the birdlife in an area than the actual hunting itself. 
Otherr parties before the Court have not disputed the reliability of these results 
norr have they put forward other factual data to the contrary. It would thus appear 
thatt the risk of disturbance is a 'certain risk' and that the measure of a uniform 
closingg date is indeed preventive. However, there is also the risk of confusing 
species,, which seems to be far less certain.135 In this context, the measure of a 
uniformm closing date could be regarded as precautionary. 

BritishBritish beef 
Thee Court itself seems to be confused about the thin line between the scope 

off  the two principles in the following case, which is very similar to the Fedesa 
case.. The National Farmers' Union case concerned an export ban of the Commis-
sionn on British live bovine animals, bovine meat and derived products.1'6 Under 
thee plea alleging breach of the proportionality principle, the Court first points 
outt that, at the time of the adoption of the contested decision, 'there was great 
uncertaintyuncertainty as to the risks' posed by these live animals and products. Second, 
thee Court states that where there is uncertainty as to the existence or extent of 
riskss to human health, the Community institutions are entitled to take protec-
tivee measures 'without having to wait until the reality and seriousness of those 
riskss become fully apparent'.1*7 Since it did not seem to concern 'certain risks' 
butt rather 'uncertain risks', naturally, one would expect a reference to the 
precautionaryy principle right after these observations of the Court. It, however, 
continuess as follows: 

'That'That approach is home out by Article i}or(i)  of the EC Treaty, according to 
whichwhich Community policy on the environment is to pursue the objective inter alia of 
protectingprotecting human health. Article yorfe) provides that that policy is to aim at a high 
levellevel of protection and is to be based in particular on the principles that preventive 
actionaction should be taken and that environmental protection requirements must be inte-
gratedgrated into the definition and implementation of other Community policies'.138 

1355 See for example, para. 19 of the Opinion on this. 
1,66 Case C-157/96 The Queen and Ministry of Agriculture, Fisheries and Food, Commissioners of Customs 

&&  Excise ex parte National Farmers' Union et al. (National Farmers' Union case) {1998] ECR I-2211. On 

thee same day, the Court also ruled in Case C-180/96, United Kingdom v Commission {BSE case) [1998] 

ECRECR I-2265, which was a very similar case to the National Farmers' Union case. 
1377 Para. 62-63. 
1,88 Para. 64. In para. 31-32, the Court observes that, since new information showed that a link between BSE 

andd Creutzfeldt-Jakob disease was no longer a 'theoretical hypothesis' but had become a 'possibility', the 

'perceptionn of risk' which that disease represented for human health had significantly altered. The point 

is,, however, that it still constituted a possibility but not a certainity. The principle applicable to such a 

situationn is the precautionary and not the prevention principle. 
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Too be able to use the high level of protection and the prevention principle of the 
environmentall  title so as to review the validity of an export ban taken in the 
contextt of the agricultural policy in the light of human health concerns, IJ9 the 
Courtt first, explicitly referred to the human health component in Article 174, 
11 EC and second, explicitly made use of the integration principle. Before the 
changess of the Amsterdam Treaty, the public health title of the EC Treaty did 
nott enable the Commission to take human health safeguard measures relating 
too the agricultural sector. Since Amsterdam, the EC Treaty explicitly provides 
forr the Council to adopt measures, by way of derogation from Article 37 EC, in 
thee veterinary and phytosanitary fields, which have as their direct objective the 
protectionn of public health (Article 152,4 b EC). This provision appears to fill  the 
existingg lacunae only partly. It seems it is still better to view the human health 
concernss as part of the environmental policy (i.e. the human health objective as 
onee of the environmental objectives) because this allows for the application of 
thee prevention or the precautionary principle. Basing the safeguard measures 
onn the new provision in the public health title would not allow for such a direct 
applicationn because this title does not contain such principles. 

InIn a recent case, also concerning a human health measure taken in the 
contextt of the agricultural policy, the CFI does not only refer to the precaution-
aryy principle (not the prevention principle) but it even deals extensively with 
thee question of how the principle should be applied (in casu).'40 Other cases in 
whichh the CFI seems to recognise the existence of a precautionary principle are 
thee Bergaderm case and the Alpharma case.141 

BrownBrown bees 

Andd finally, it may be observed that Advocate General Fennelly, in his Opin-
ionn for the Bluhme case delivered on the 16th off  June 1998, solves the problem 
off  the confusion between the scope of the two environmental principles by 
mentioningg both principles.141 He believes that the population of a certain type 
off  bees, which the Danish authorities seek to protect, need not be in immedi-
atee danger of eradication (although Denmark does seem to assert that such a 

1399 The Commission Decision laying down the export ban was based on Directive 90/425/EEC, the legal 

basiss of which was Article 43 EC (now Article 37 EC); Directive 90/425/EEC concerning veterinary and 

zootechnicall  checks applicable in intra-Community trade in certain live animals and products with a h a 

vieww to the completion of the internal market, OJ1990 L224/29. 
1400 Case T-13/99 Pfizer Animal Health v Council, n September 2002, not yet reported. 
1411 Case T-199/96 Bergaderm and Goupil v Commission [1998] ECR II-2805 (more than the human health 

measuress taken in the context of the agricultural policy which are the subject of the Pfizer Animal 

Healthh case, this case concerns measures which seem to relate to pure public health concerns and not 

environmentall  ones) and Case T-70/99 Alpharma v Council, 11 September 2002, not yet reported. 
1411 Opinion Advocate General Fennelly in Case C-67/97 [1998] ECR I-8033. 
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dangerr exists), adding that the Community's own environmental policy stresses 
thee precautionary and the prevention principle in the Treaty. The Court, on the 
otherr hand, does not say a word about these principles in its judgement.1-" 

4.2.3.33 GMO case 

Inn Case C-6/99, Greenpeace France,1" the Court rejects the 
argumentt of the applicants in the main proceedings that it would be contrary 
too the precautionary principle to interpret Article 13, 2 and 13,4 of Directive 
90/220,'455 as requiring a Member State to give its written consent when it has 
receivedd a notification relating to the placing on the market of a GMO, which it 
hass forwarded to the Commission with a favourable opinion earlier and where 
noo other Member State has raised an objection or the Commission has adopted a 
favourablee decision. On the contrary, the Court agrees with the AG that obser-
vancee of this principle is reflected in the various stages of the authorisation 
proceduree as well as in the safeguard clause in Article 16 of the directive.'46 In 
relationn to the Court's approach to the environmental principle in question, it 
hass been correctly observed that it is rather 'detached': the Court does not really 
directlyy review the directive in question in the light of the principle. Rather, it 
examiness how the principle has been worked out in various provisions.147 

Ann interesting (preliminary) remark of AG Mischo in his Opinion to Case 
C-6/999 concerns the 'applicability' of the precautionary principle to the interpre-
tationn of the given directive. Without explicitly mentioning the integration prin-
ciple,, he (casually) observes that nobody dared to raise doubts as to whether the 
principlee was even relevant to the interpretation of a measure not adopted on the 
basiss of Article 175 EC but on Article 95 EC.'48 It is true that, strictly speaking, 
onlyy the high level of protection principle applies to measures based on Article 
955 EC. Because of the integration principle in Article 6 EC, it may be argued, 
however,, that the precautionary principle may be used to interpret a Community 
actt based on another legal basis than Article 175 EC. Such is the case with Direc-
tivee 90/220.149 

1455 Case C-67/97 Criminal Proceedings against Ditlev Bluhme (Bluhme case) [1998] ECRI-8033. 
1444 Case C-6/99 Association Greenpeace France and Others & Ministère de 1'AgricuIture et de la Pêche and 

Otherss {Greenpeace France case) (2000] ECR I-1651. 
1455 Directive 90/220/EEC on the deliberate release into the environment of genetically modified organisms 

OJOJ19901990 L117/15. 
1466 Para. 44 and Opinion Mischo in Case C-6/99 [2000] ECR I-1651. 
1477 Jans 2000c, p. 169. 
1488 Para. 70. 
1499 See in the same sense: fans 2000c, p. 169. 
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4.2.3.44 Waste law cases 

Thee prevention and the precautionary principle have also been 
off  increasing importance in relation to the interpretation of Community waste 
law.. In a few cases concerning the definition of'waste' and of'hazardous waste', 
thee Court uses the principles as a starting point for its reasoning. In Joined 
Casess C-175/98 and C-177/98 (Lirussi cases),150 the Court was asked various 
questionss on the interpretation of Directives 75/442 and 91/689.IJI It decides, 
interinter alia, that the 'temporary' storage of waste does not fall under the concept 
off  the management of waste inn the sense of Article 1, sub d of Directive 75/442. 
However,, it continues its judgement by stating that the obligations for Member 
Statess set in Article 4 of that directive nevertheless apply to temporary waste 
storage.. It bases this conclusion on the fact that Article 4 of Directive 75/442 (a 
directivee based on Article 175 EC) was designed to implement the precaution-
aryy principle. In other words, it interprets the Member States' obligations under 
thiss directive widely in the light of this environmental principle even though the 
directivee itself does not mention the principle. A Court's judgement of 15th June 
20000 (the ARCO Chemie case) also concerned the interpretation of the waste 
conceptt in Directive 75/442.152 Before dealing with each one of the questions of 
thee national judge on the various possible criteria for defining waste but after 
pointingg out that the aim of this directive is 'the protection of human health and 
thee environment against harmful effects caused by the collection, transport, 
treatment,, storage and tipping of waste', the Court stresses the fact that, pursu-
antt to Article 174, 2 EC, the EC environmental policy must aim at a high level 
off  protection and be based on the prevention and the precautionary principle.1" 
Fromm this, it derives that 'the concept of waste cannot be interpreted restric-
tively'.'54 4 

Finally,, in the so-called Fornasar case,'55 the Court was asked some interest-
ingg (preliminary) questions in relation to the 'hazardous waste' concept of Direc-
tivee 91/689. In his Opinion to this case, AG Cosmas argues that the system for 
managingg hazardous waste laid down in this directive infringes the principles 
off  a high level of protection of the environment (see already mentioned above) 
andd the prevention and precautionary principle.1'6 He motivates this conclusion 

1500 Joined cases C-175/98 and C-177/98 Lirussi and Bizzaro [1999] ECRI-6881. 
1511 Directive 75/442/EEC on waste, OJ1975 L194/39 and Directive 91/689/EEC on hazardous waste, OJ 

19911 L337/20. 
1522 Joined cases C-418/97 and C-419/97 ARCO Chemie Nederland [2000] ECR I-4475. 
1533 Para. 39. 
1544 Para. 40. 
1555 Case C-318/98 Fornasar [2000] ECR 1-4785, para. 46. 
155 Opinion Advocate General Cosmas in Case C-318/98 [2000] ECR I-4785. 
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byy referring to the following features of the system: i) the absence of a general 
definitionn of hazardous waste and of a general prohibition of the free disposal 
off  hazardous waste; 2) the establishment of a limitative list of hazardous waste; 
3)) a provision for supplementing this list, which remains limitative in any 
eventt and 4) the limited competence of Member States to take more stringent 
measuress (i.e. only classify certain waste as hazardous on the basis of Annex 
II II  criteria).157 After having concluded that Directive 91/689 therefore breaches 
certainn environmental principles, he works out two possible 'solutions', or 'voies 
d'interprétation',, for the Court. It may either accept the invalidity of the directive 
andd thus annul certain of its provisions or it may, without going into the ques-
tionn of the validity of the directive, simply answer the questions of the national 
judge.1*88 The Court decides to take the latter option. It does not declare the 
directivee in question invalid. Since Article 1, 2 of Directive 91/689 provides that 
Directivee 75/442 also applies to hazardous waste, the Court begins its findings 
withh the observation that Article 4 of Directive 75/442 is intended to implement 
thee precautionary and the prevention principle. It then goes on to repeating 
paragraphh 51 of the Lirussi judgement: 

'By'By virtue of those principles, it is for the Community and the Member States to 
prevent,prevent, reduce, and, in so far as is possible, eliminate from the outset, the sources of 
pollutionpollution or nuisance by adopting measures of a nature such as to eliminate recog-
nisednised risks'.1* 9 

Afterr some further considerations, relating in particular to the provisions 
off  Directive 91/689, the Court ultimately concludes that this directive does not 
preventt the Member States from classifying as hazardous waste other waste 
thann that included on the list of hazardous waste laid down by Decision 94/904. 
Inn other words, Member States are allowed to adopt more stringent protec-
tivee measures in order to prohibit the abandonment, dumping or uncontrolled 
disposall  of such waste.'60 A recent EC J judgement concerning the interpreta-
tionn of the waste concept in light of, inter alia, the high level of protection, the 
precautionaryy and the prevention principle in Article 174, 2 EC is the judgement 
inn Case C-9/00 of 18 April 2002.161 

1577 On the issue of total or  minimum harmonisation in the context of Directive 91/689: see fans 20ood, p. 

211. . 

155 It is interesting to point out that under  the first  option Advocate General Cosmas examines whether 

Articl ee i3or  EC has 'direct effect'. The Court does not say anything about this however. I already 

discussedd the Advocate General's reasoning in this respect in Chapter  II  (Section 3.3). 
1599 Para. 37. 
1600 Para. 51. 
161161 Case C-9/00 Palin Granit Oy [2002] ECRI-3533. 
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4.2.3.55 Summary 

Thee above overview shows that there exists a substantial 
amountt of case law now in which the EC J and the CFI implicitly or explicitly 
recognisee the existence of a prevention and/or a precautionary principle. Indeed, 
thesee principles have increasingly played an explicit role in adjudication as tools 
forr interpreting as well as reviewing Community legislation both in the environ-
mentall  and in the non-environmental field. 

Forr reasons of completeness, it is necessary to also point to the effect of the 
precautionaryy principle on the Member States' burden of proof in the context of 
thee application of Article 30 EC (formerly Article 36 EC). It has been argued that 
inn view of this principle, it seems no longer necessary for the Member States to 
alwayss give clear and indisputable scientific evidence that a product or substance 
formss a threat to health or life. A strong suspicion wil l do in some cases.162 A 
similarr effect of the principle may be identified in the context of the rights of 
Memberr States under Article 95,4-6 EC. In other words, the interpretation of 
primaryy law in the light of an environmental principle leads, in this case, to a 
broaderr scope for Member States to restrict trade. 

4.2.44 Case concerning the rectification at source principle 

TheThe Wallonian waste case 
Thee next case law that I wish to consider relates to the rectifi-

cationn at source principle. This brings me back to Community waste law. The 
rectificationn at source principle provides that environmental damage should 
preferablyy be rectified at source and was used by the Court to proclaim that a 
regionall  import ban on non-dangerous wastes was compatible with Article 30 
ECC (now Article 28 EC) in the famous Wallonian waste case.16' In other words, 
thee Court used an environmental principle to interpret primary Community 
law.. In the Court's view, the principle meant that every region or local author-
ityy had to make sure that its own waste was disposed of as close as possible 
too the place of production and this in order to limi t the transport of waste as 
muchh as possible. It took into account differences between waste produced in 
onee place and waste produced in another, established a link between the waste 
andd its place of production and subsequently ruled that the national measure 
wass not discriminatory.164 The Court clearly tried to put environmental policy 

Seee explicitly in Communication of the Commission 'Single Market and Environment', 0^(99)263, 

para.. 12 and 15. Implicitly in Case C-473/98 Kemikalieninspektionen v Toolex Alpha AB {2000] ECR 

1-5681.. See also Jans 2000a, p. 242; Heyvaert 2001, p. 392-407 and De Sadeleer 2001, p. 122-127. 
33 Case C-2/90 Commission v Belgium [1992] ECR I-4431. 
44 Para. 34. Also interesting is the Court's observation that the principle is consistent with the principles 

off  self-sufficiency and proximity as laid down in the Basel Convention on the control of transboundary 
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objectivess first but it did so in a highly unconventional way. It applied the rule of 
reason,, which can only be used in relation to measures that make no distinction 
betweenn domestic and foreign products, to justify a measure that was obviously 
discriminatory.. However, the Court took into account the particular type of 
wastee and, leaning on the rectification at source principle, decided that foreign 
wastee could not be equated with domestic waste. Because it is different, foreign 
wastee does not have to be treated in the same way as domestic waste. The mea-
suree was a permissible differentiation and not a prohibited discrimination.'65 

Evenn though Community lawyers did not whole-heartedly welcome the 
rulingg of the Court,166 it was the first decision in which the Court heavily relied 
onn an environmental principle and pursuant to it, the principle in question was 
widelyy commented on. There clearly existed a lack of agreement, however, as to 
thee exact effect of the judgement on the status of this one principle in particular 
andd of all the environmental law principles in general.'67 

OtherOther cases concerning this principle 
Anotherr reference to the rectification at source principle may be found in 

Casee C-422/92, Commission v Germany.161 The case concerned national legisla-
tionn in Germany that required the disposal of waste on national territory. The 
Courtt viewed the validity of this national legislation against Directives 84/631 
andd 86/279,169 and declared it in line with this Community law because it did 
nott contain a general and absolute export ban of dangerous waste. It reflected, 
ass Germany had pointed out, the rectification at source principle of Article 174 
EC.'700 However, the German rules were not examined on their compatibility 
withh Article 299 EC (formerly Article 34 EC). 

InIn a judgement of 29 April 2000, in the Standley case,17' the rectification at 
sourcee principle was mentioned as well but only in conjunction with the polluter 
payss principle. I wil l discuss this judgement in the paragraph on the case law 

movementss of hazardous waste and their  disposal, to which the EC is a signatory. Indeed, in this case 

thee rectification at source principl e in fact corresponds with what is known as the proximit y principl e in 

wastee law (Jans 2000a, p. 37). 
1655 See analysis case in Jans 1995, p. 230 and Jans 2000a, p. 36-37. 
1666 See for  example the comment of Hancher  &  Sevenster  1993, p. 351. 
1677 Hession &  Macrory 1994, p. 158-159; KrSmer 1995, p. 52-53. 
t 6SS Case C-422/92 Commission v Germany [1995] ECRI-1097. 
1699 Directive 84/631/EEC on the supervision and control withi n the EC of the transfrontier  shipment of 

hazardouss waste, OJ1984 L326/31 and Directive 86/279/EEC amending Directive 84/631/EEC OJ1986 

L181/13.. Directive 84/631/EEC was repealed by Regulation (EEC) 259/93 on the supervision and control 

off  shipments of waste within , into and out of the EC, OJ 1993 L30/1. 
1700 Para. 34. 
171171 Case C-293/97 The Queen v Secretary of State, Minister  of Agriculture , Fisheries and Food ex parte 

H.A.. Standley and Others and D.G.D. Metson and Others [1999] ECR I-2603. 
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concerningg the polluter pays principle (see the next paragraph below). A more 
recentt case concerning an export ban on waste is the Sydhavnens case.172 In 
thiss case, the Court seems to use the rectification at source principle directly to 
examinee whether the measure at issue is justified. Because nobody argued that 
thee waste in question was harmful to the environment, the export restrictions, 
whichh were held to be contrary to Article 34 EC (now Article 29 EC) could not 
bee justified, 'by the need to protect the environment, in particular by application of 
thethe principle referred to in Article i}or(2) of the Treaty that environmental damage 
shouldshould as a priority be rectified at source'.m In other words, in cases were the waste 
doess have a harmful impact on the environment the rectification at source prin-
ciplee can be used to justify export restrictions. 

4.2.55 Case concerning the polluter pays principle 

Thee so-called Standley case, with judgement on 29 April 2000, 
concernedd the interpretation and validity of Council Directive 91/676/EEC 
concerningg the protection of waters against pollution caused by nitrates from 
agriculturall  sources.174 The applicants in the main proceedings argued, inter 
alia,alia, that this directive infringed the polluter pays principle. In this respect, the 
Courtt found it sufficient to state that the directive did not mean that farmers had 
too take on burdens for the elimination of pollution 'to which they have not contrib-
uted'.uted'. In other words, the farmers have to take on burdens for the elimination of 
alll  pollution to which they have contributed. The Court also believed, however, 
thatt the polluter pays principle should be a reflection of the proportionality 
principle.. Member States did have to take into account other sources of pollution 
andd they could not impose on farmers costs of eliminating pollution that were 
'unnecessary'.. The AG put it somewhat differently because he maintained that 
Articlee 5 of the directive had to be interpreted as requiring the Member States 
too impose on farmers only the cost of pollution for which they were responsible 
andd he explicitly added 'to the exclusion of any other cost'.1™ 

4.2.66 Case concerning the integration principle 

RoleRole in legal basis debate 
Besidess the above-mentioned references to the integration prin-

ciplee inn the cases relating to human health measures taken in the context of the 
CAP,, there is other case law in which the principle plays a role. In fact, this prin-

1722 Case C-209/98 Sydhavnens Sten &  Grus [2000J ECRI-3743. 

' nn Para. 50. 
1744 OJ1991 L375/1. 
1755 Opinion Advocate General Léger  in Case C-293/97 [1999] ECR I-2606. 
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ciplee first played a role in the discussion on the choice of the proper legal basis of 
environmentall  measures. A case that I definitely need to discuss in this context 
iss the Chernobyl I case.176 It mainlyy concerned the question of the proper legal 
basiss of Regulation 3955/87 on the conditions governing imports of agricultural 
productss originating in third countries following the Chernobyl accident.177 The 
mainn question was whether this regulation had been rightly based on Article 113 
ECC (now Article 133 EC) or whether it should have been based on Article 130s 
ECC (now Article 175 EC). The Court relied on the integration 'principle' to argue 
thatt the regulation did not necessarily had to be based on the latter for the sole 
reasonn that it took into account environmental considerations. Although Articles 
1744 and 175 EC give the Community the competence to take specific measures in 
thee field of environmental protection, those provisions leave unaffected Com-
munityy competence under other Treaty articles, even if the measures taken on 
thee basis of the latter concurrently pursue environmental objectives. The Court 
confirmedd this interpretation in subsequent decisions such as, for example, the 
decisionn in the Titanium Dioxide case and the one in the Mondiet case, discussed 
above.'788 Below, in the section on the direct and indirect legal consequences of 
Articless 6 and 174 EC, I wil l further analyse the role of the integration principle 
inn the legal basis discussion (Section 4.3.2.2). 

MissedMissed opportunities 
However,, there have been a few instances also when the ECJ, as well as the 

CFII  in fact, have lost a good opportunity to rectify the Commission's breach 
off  the integration principle by way of adopting a more 'integrated' approach 
themselves.. The two cases that should be mentioned in this context both relate 
too the issue of the compatibility of Community structural funds with environ-

1766 Case C-62/88 Greece v Council (Chernobyl I case) [1990] ECRI-1527. 
1777 O/1987 L37I/I4-
1788 Case C-300/89 Commission v Council [1991] ECR I-2867. For an analysis: see Robinson 1992,109-120 

(thee author is not entirely convinced by the argument of the Court because he believes it does not deter-

minee the use of either legal basis in any given case. It only overthrows the assertion that all environmen-

tall  measures must be based on Article 175 EC). Case C-405/92 Etablissements Armand Mondiet SA & 

Armementt Islais SARL (Mondiet case) [1993] ECR I-6133. See also, in this connection, the Court's judg-

mentt of 17 March 1993 in Case C-155/91 Commission v Council [1993] ECR I-939 and in Joined Cases 

C-164/977 and C165/97 Parliament v Council [1999] ECR I-1139. In the latter, the Court cites Directive 

91/414/EECC concerning the placing of plant production products on the market (OJ1991 L230/1) as an 

examplee of a measure that must be based on Article 175 EC 'even if their objective is the improvement of 

agriculturall  production'. This is, however, a bad example since the directive in question is in fact based 

onn Article 43 EC (now Article 37 EC). And, finally, see also: Case C-336/00, Republik Österreich and 

Martinn Huber, 19 September 2002, not yet reported (on the legal basis of the so-called 'Agri-environ-

mentt regulation' (Regulation 2078/92)). 
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mentall  requirements. The Stichting Greenpeace case concerned the Community 
financingfinancing of the construction of two power stations on the Canary Islands.179 

Thee applicants asked the Court to annul one of the Commission decisions that 
furtherr reimbursed expenses incurred in the projects by the Spanish Govern-
ment.. They argued that the Commission was under a dual obligation to 'moni-
tor'' compliance by Spain with Community environmental policy, in particular, 
thee EIA Directive,180 and to refuse to disburse further funds in the event of a 
failuree to comply with that policy. However, the CFI never got to the question of 
thee environmental compatibility of the Commission's decision. The applicants 
weree denied locus standi and the application was thus dismissed as inadmissi-
ble.. In appeal, the EC J upheld the decision of the CFI.181 

Thee Courts rejected the applicants'/appellants' argument that, since the 
existingg case law of the EC J on criteria for locus standi takes no account of the 
naturee and specific characteristics of environmental interests, their locus standi 
shouldd be assessed in the light of other criteria than those laid down in that case 
law.. In this respect, they had pointed to specific developments relating to the 
locuss standi issue in national, international and Community law. But the Courts 
refusedd to take a more liberal approach to the issue by way of interpreting the 
wordingg of Article 173 EC (now Article 230 EC) less restrictively. This would 
havee required an adjustment of the so-called 'Plaumann formula' in the light of 
thee specific nature of environmental interests.182 This conclusion of the Courts 
iss regrettable; especially also because it may be argued that the Courts were in 
factt under an obligation to take a more 'integrated' approach to the whole locus 
standii  issue. After all, Article 6 EC may be regarded as addressing all Commu-
nityy institutions, including the judiciary. It is thus not surprising that the 
Courtss have been widely criticised for their restrictive approach to the issue of 
standing.'83 3 

Thatt the Commission was under an obligation to take into consideration the 
environmentall  protection aspect when deciding on the financing of the works 

1799 Case T-585/93 Stichting Greenpeace Council {Greenpeace International ) and Others v Commission 

[1995]]  ECRII-2205. 
1800 Directive 85/337/EEC on the assessment of the effects of certain public and private projects on the envi-

ronmentt  O/1985 L175/40. 
181181 Case C-321/95P Stichting Greenpeace Council (Greenpeace International ) and Others v Commission 

[1998)) ECR 1-1651. 
1822 In Case 25/62 Plaumann v Commission ([1963] ECR 95) and subsequent case law the Court held that 

personss other  than the addressees may claim that a decision is of direct concern to them only if that 

decisionn affects them by reason of certain attributes which are peculiar  to them, or  by reason of factual 

circumstancess which differentiate them from all other  persons and thereby distinguish them individu -

allyy in the same way as the person addressed. 
1833 Gerard 1996, p. 139-157 and Scott 1998, p. 138-141. 
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forr the construction of the two power stations and that, more in particular, 
thee Commission's decision to further reimburse the Spanish government by 
wayy of a second tranche was probably incompatible with Community law was 
acknowledgedd in the Opinion of AG Cosmas to the appeals case.184 He begins by 
observingg that the Treaty provisions concerning the environment are not 'mere 
proclamationss of principle' and continues as follows: 

'Paragraph'Paragraph 1 of Article i}or may refer in general terms to the pursuit of objectives 
toto which Community policy must contribute in the sector of the environment, and 
paragraphparagraph 2 may trace the general principles of that policy, but the last sentence of the 
firstfirst  subparagraph of paragraph 2 of Article 13 or  of the Treaty appears to impose on 
thethe Community institutions a specific and clear obligation which could be deemed to 
produceproduce direct effect in the Community legal order'*** 

Furthermore,, he observes that the integration obligation in the Treaty has "not 
remainedd a 'dead letter'" but has in fact been imported into secondary law, more 
particularly,, in the context of legislation on the Community financing of certain 
actionss having an impact on the environment. He quotes Article 7 of Regula-
tionn 2052/88,186 which provided that measures financed by the Funds should be 
inn conformity with Community policies, including the one on environmental 
protection.. This provision has been referred to as laying down the so-called prin-
ciplee of environmental compatibility.1*7 The Advocate General thus concludes to 
thee existence of a 'specific and clear obligation' of the Commission to 'take into 
account'' the safeguarding of environmental interests, derived from primary law, 
ass well as to adhering to the relevant Community legislation, set out in second-
aryy law, during the financing of the works on the Canary Islands. Furthermore, 
hee accepts that this obligation is not just of concern to the Commission but is 
alsoo relevant for certain individuals, who 'may seek judicial protection in the event 
ofof non-compliance with that obligation, provided of course that they satisfy the proce-
duraldural requirements in that connection'.l88 In other words, the Advocate General 
translatess the integration principle, now in Article 6 EC, as an obligation to 'take 
intoo account' the safeguarding of environmental interests. It is nott entirely clear 
whetherr he sees the integration principle as an independent ground for annul-
mentt or whether it is necessary that this general principle has been 'imported' 

1844 Opinion of Advocate General Cosmas in Case C-321/95P [1998] ECRI-1653. 
l 8 ''  Para. 62. 
1866 OJ1988 L185/9, later  repealed by Regulation (EC) No 1260/1999 laying down general provisions on the 

Structura ll  Funds 0} 1999 L161/1. 
1877 Scott 1998, p. 129. Kapteyn &  Verloren van Themaat talk about the 'coordination principle' (Kapteyn & 

Verlorenn van Themaat 1998, p. 1027). 
1888 Para. 65. 
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intoo secondary Community law (as is the case with the Structural Funds policy), 
inn order for an annulment action of a Community act to be successful. What 
doess he mean when he describes the integration principle as 'a specific and clear 
obligationobligation which could be deemed to produce direct effect in the Community legal 
order'}order'} It seems he does not mean it in the sense that national authorities are 
directlyy bind by the principle but rather that if individuals satisfy the relevant 
procedurall  requirements they may go to the CFI or the ECJ and bring an action 
seekingg annulment of the Community act in question. In other words, he prob-
ablyy means to say that it is a direct and specific obligation for the Community 
institutions.. However, as was already discussed (in Chapter II, Section 3.3), 
inn his Opinion to the Fornasar case, Cosmas will in fact take it a step further 
andd examine whether Articles 6 and 174 EC contain obligations or provisions 
'directlyy applicable' in the legal order of the Member States. 

Unfortunately,, as for the locus standi issue, the Advocate General adopts the 
samee restrictive interpretation as the CFI and thus believes there is no room for 
standingg of the appellants, having regard to the specific facts of the case. In my 
opinion,, the case exposes a double breach of the integration principle, one by the 
Commissionn and one by the Courts. 

Similarr issues as the ones in the Stichting Greenpeace case had arisen earlier, 
moree in particular in the case An Taisce and WWF(UK) v Commission.1  ̂\n this 
case,, both the CFI and the ECJ (in appeal) declared the application for annul-
mentt inadmissible, not because of a lack of locus standi of, respectively, the 
applicantss and appellants, but, because of a lack of a legal act which could be 
thee subject matter of the action.'90 The Courts concluded that the Commission 
simplyy had not taken any decision not to suspend or reduce Community financ-
ingg for the construction of the project in question. Like the Stichting Greenpeace 
case,, the An Taisce and WWF(UK) v Commission case clearly raises issues of 
accountabilityy in respect of Community structural funding.191 

RecentRecent cases mentioning the integration principle 
Itt is not entirely clear what the exact meaning is of the reference to Article 

66 EC in the Court's PreussenElektra judgement.192 The case concerns a German 
regimee which requires private electricity supply undertakings to purchase 
electricityy produced in their area of supply from renewable energy sources at 
minimumm prices higher than the real economic value of that type of electri-

1899 Case T-461/93 An Taisce and WWF(UK) v Commission [1994] ECRII-0733 and Case C-325/94P An 

Taiscee and WWF(UK) v Commission [1996] ECR I-3727. 
1900 See for an analysis: Scott 1998, p. 130-138. 
1911 See also Scott 1998, p. 131. 
1922 Case C-379/98 PreussenElektra [2001] ECR I-2099. For a case note see: Jans 2001, p. 258; Vedder 2001, 

p.. 147-155 and De Vries 2001, p. 193-205. 
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city.. In addition, under the regime, the financial burden resulting from the 
purchasee obligation is distributed between the electricity supply undertakings 
andd upstream private electricity network operators. The Court is asked, inter 
alia,alia, whether the system is compatible with Article 28 EC. In this regard, AG 
Jacobss suggests, while explicitly referring to the integration clause in Article 6 
EC,, that the Court let go of the condition that national measures must be non-
discriminatoryy in order to be justifiable under the 'rule of reason'.'93 In such a 
way,, the Court could clarify its ambiguous case law in this area. Interestingly, 
hee motivates this view on the basis of Article 6 EC, indicating that this article 
iss 'not merely programmatic' but 'imposes legal obligations'.t9A Consequently, in 
hiss opinion, special account must be taken of environmental concerns when 
interpretingg the Treaty provisions on the free movement of goods. However, 
thee Court refuses to bring the suggested or, even desired, clarity. In its judge-
ment,, it does refer to the provision in Article 6 EC (without naming it), as one of 
thee considerations that justify the discriminatory measure in question. Still, it 
remainss unclear whether this justification occurs on the basis of a wider inter-
pretationn of Article 30 EC (i.e. by incorporating an 'environmental protection' 
ground)) or of the 'rule of reason' (by allowing the justification of discrimina-
toryy measures). Because the Court's reasoning is so vague it is difficult to draw 
generall  conclusions from the judgement, including relating to the role of the 
integrationn principle. The only conclusion that can be drawn is that this prin-
ciplee plays some kind of role in the Court's review of national discriminatory 
environmentall  measures. 

Thee role of the integration principle in the Concordia case seems somewhat 
dearer.1***  In this case, the principle is used to interpret Community legislation 
relatingg to the criteria for the award of public service contracts in the transport 
sector.. It concerns, in particular, the question as to whether criteria relating 
too environmental protection (in casu, certain air and noise emission levels of 
buses)) may be used in the tender procedure so as to determine the 'economi-
callyy most advantageous tender'. There are two relevant directives in this field: 
Directivee 93/38 coordinating the procurement procedures of entities operating 
inn the water, energy, transport and telecommunications sectors and Direc-
tivee 92/50 relating to the coordination of procedures for the award of public 
servicee contracts.1*6 Neither of these directives mentions environmental criteria 
amongstt those to be used as reward criteria. The ECJ nevertheless holds that 
thiss legislation 'does not exclude the possibility' for the contracting authority to 
usee environmental criteria when assessing the economically most advantageous 

1933 Opinion Advocate General Jacobs in Case C-379/98 PreussenElektra [2001] ECRI-2099. 
1944 Para. 231-232. 
1955 Case C-513/99 Concordia Bus Finland, 17 September  2002,, not yet reported. 
1966 OJ1993 L199/84 and OJ1992 L209/1. 
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tender.1977 After all, not every award criteria used to identify the most advanta-
geouss tender 'must necessarily be of a purely economic nature'.198 The interest-
ingg part is that the Court justifies its conclusion, on the one hand, on the basis 
off  the objective to eliminate trade barriers, and, on the other hand, on the basis 
off  the wording of Article 6 EC. It may be argued that this does not point towards 
ann extremely strong interpretation of this Treaty article. However, the Court's 
formulationn must, in the first place, be viewed against the background of the 
casee at hand and the questions asked. It would have been interesting to see what 
thee Court would have decided if the question had been whether the authorities 
aree required to include environmental criteria, where relevant, as reward criteria. 

Alsoo interesting in the Concordia case are the conditions the Court identifies 
inn relation to the {use of) environmental criteria. They must be i) linked to the 
subject-matterr of the contract, in casu, a contract for the provision of urban bus 
transportt services; 2) not have the effect of conferring an unrestricted freedom 
off  choice on the contracting authority; 3) expressly mentioned in the contract 
documentss or the tender notice; and 4) comply with all the fundamental princi-
pless of Community law, in particular, the principle of non-discrimination.1" 

4.2.77 Summary and next step 

Thee above overview illustrates that the provisions in Articles 6 
andd 174 EC have played quite a significant role in the case law of the EC J and the 
CFI.. In what follows, I will further analyse the legal role of the provisions on the 
basiss of the above-summarised case law. 

4.33 Analysis: direct and indirect legal consequences of Arti -
cless 6 and 174 EC 

4.3.11 Introduction 

Thee above overview of relevant case law of the EC J clearly 
showss that it has become increasingly difficult to contend that the objectives, 
principless and criteria in Articles 6 and 174 EC possess no legal relevance 
whatsoever.. Especially the more recent decisions of the Court confirm that the 
Treatyy provisions are more than merely non-binding policy guidelines for the 
Communityy institutions. They clearly fulfi l certain legal functions; have certain 
legall  consequences. I wil l discuss these by way of distinguishing two different 
categoriess of legal implications: direct and indirect ones. This distinction has 

1 977 Para. 57. 

1 988 Para. 55. 

1 999 Para. 64. 
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beenn derived from literature. It has been argued, in particular, that any decision 
thatt the provisions must be respected confers 'direct' legal consequences upon 
them.. In other words, the provisions are considered to have direct legal conse-
quencess if breach of them leads to the invalidity of an act. This has been called 
thee 'true test of the effectiveness' of a principle.'00 A principle is, on the other 
hand,, regarded as having 'indirect' legal consequences when it is being used as 
ann aid for the interpretation of other standards.201 

Inn relation to the first category, I wil l examine whether the provisions must 
bee respected in the sense that reviewable acts will be declared invalid if they 
breachh them. In this first paragraph, I wil l also analyse another alleged direct 
legall  consequence of the integration principle. It has been argued that this prin-
ciplee has an impact on the application of the attribution principle in relation to 
environmentall  policy. I wil l examine whether this is really the case. In a second 
paragraph,, I wil l turn to the indirect legal consequences of the provisions in 
question. . 

4.3.22 The direct legal consequences 

4.3.2.11 Criterion of validity of Community legislation 

Intro:Intro:  issue cleared 
Itt appears from some of the above-summarised case law that 

thee ECJ is willin g to apply the provisions in Articles 6 and 174 EC in judicial 
revieww cases. This is most obvious from the Safety Hi-Tech and Bettati cases. 
Thiss case law seems to imply that breach of one or more of these provisions by a 
Communityy act wil l lead to the invalidity of that act. Consequently, the provi-
sionss appear to pass the so-called 'true test of effectiveness'. Even though these 
casess do not concern the principle in Article 6 EC, it seems difficult to argue 
thatt this is the only principle relating to the environmental policy which may not 
bee used to strike down legislation and decisions. 

TheThe same legal relevance to all Article 174 EC provisions 
Especiallyy having regard to the judgements of the Court in the Safety Hi-Tech 

andand Bettati cases, it is also apparent that the Court ascribes the same legal role 
too all of the different provisions in Article 174 EC, even to the procedural rule in 
thee third paragraph. Especially as for this procedural rule (requiring, in particu-
larr that the environmental criteria are taken into account),, this view of the Court 
contrastss strongly with some of the views defended in literature, as summa-
risedd in the beginning of this chapter. In casu, the Court states that Regula-

'Fisherr  2001, p. 315. The remark was made in relation to the precautionary principl e in fact. 

Dohertyy 1999, p. 381. 
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tionn 3093/94 has not infringed Article 174, 3 EC because 'account was taken of' 
availablee scientific and technical data. It finds proof of this in the preamble and 
certainn provisions of the regulation as well as from data in the case file from 
thee national court. So it seems the Court is indeed willin g to examine whether 
thee Community legislature really made the assessment it is required to make, 
pursuantt to Article 174, 3 EC, when preparing an act in the context of its envi-
ronmentall  policy (see also, Chapter II, Section 8.4.2). 

Evenn though the Court believes judicial review to be possible in the light of 
thee provisions of Article 174 EC, it also clearly limits this review to the question 
whetherr the Council committed 'a manifest error of appraisal regarding the condi-
tionss for the application of Article 174 EC'.202 So it seems that the issue is no 
longerr whether the environmental objectives, principles and criteria can be used 
too review the validity of Community acts. Rather, it turns around the intensity 
off  the review or, in other words, the notion of'marginal review', which I wil l deal 
withh in greater detail in the following paragraphs. Some have pointed to the 
dangerr of this review to be so 'marginal' that it is in fact or in practice non-exist-
ing.2*33 By this they mean to refer to the situation where, even though it can, the 
Courtt wil l never actually conclude that the objectives, principles or criteria have 
beenn breached. 

IntensityIntensity of judicial review: marginal review due to 'discretionary powers' 
Itt has been rightly pointed out that by limiting its review to 'a manifest error 

ofof appraisal regarding the conditions for the application of Article 174', the Court is 
nott only rejecting the first (i.e. review is beyond the reach of the Court) but also 
thee second submission of the Council, whereby the latter asserted that Article 
1744 EC grants it a wide discretion regarding the measures it chooses to adopt in 
orderr to implement the environmental policy and that only if the measures in 
questionn were 'manifestly inappropriate having regard to the aim pursued' would 
theirr legality be questionable. It seems that the 'manifest error of appraisal' test 
couldd entail an error as to the choice of the aim itself, if the aim to be pursued is 
thee result of a failure to correctly appraise the implications of the principles. Not 
onlyy may the Community legislature fail to take account of the principles, it may 
alsoo fail to properly understand their meaning or how they are to be translated 
intoo legal action.204 

Itt is interesting to have a closer look at why the Court limits its review in 
lightt of the environmental provisions. In the Safety Hi-Tech and Bettati cases, 
thee Court indicates that it must limit its review because of the need to 'strike a 
balancebalance between certain of the objectives and principles' as well as 'the complexity of 

2<""  Safety Hi-Tech case, para. 37 and Bettati case, para. 35. 
2033 Doherty 1999, p. 383-384. 
2°4Dohertyy 1999, p. 382-383. 
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thethe implementation of those criteria'.* 0*  It has been argued that the Court might 
havee deliberately avoided referring to the institutions' 'discretionary power' and 
thatt the formula used seems to be 'closer to a margin of appreciation or toler-
ancee than a discretion' on behalf of the Community legislature.206 However, it 
mayy be unwise to focus too much on the exact wording of the Court's observa-
tions.. It is true that the Court has used slightly different formula in other areas 
butt the underlying idea of all of these formulations seems to be the same. In 
certainn matters, the institutions must, to a certain extent, use their own 'judge-
ment'' while applying certain Treaty provisions. Whether this 'judgement' is 
calledd 'discretion' or 'appreciation' is maybe less important, although it does 
seemm that the 'judgement' may vary along a continuum. 

Inn relation to the CAP, it is settled case law that the Community institu-
tionss enjoy a 'broad discretion' regarding the definition of the objectives to be 
pursuedd and the choice of the appropriate means of action.207 To motivate this 
broadd discretion, the Court held, for example, in relation to the scope of mone-
taryy compensatory amounts that'... since the evaluation of a complex economic 
situationsituation is involved, the Commission and the management committee enjoy, in this 
respect,respect, a wide measure of discretion' (the Racke case),*c8 and, in relation to the 
introductionn of a co-responsibility levy that 'in matters concerning the common 
agriculturalagricultural  policy, the Community legislator has a discretionary power which corre-
spondssponds to the political responsibilities imposed by Articles 40 and 45' (the Schr&der 
case).1099 The discretionary power reasoning has also been used in cases where 
certainn agricultural objectives conflict with each other.110 Another policy area 
inn relation to which the Court has accepted broad discretionary powers for the 
institutionn in question is the common transport policy (CTP). In Case 13/83, it 
heldd that, within the limits set by certain Treaty requirements, the Council has 
thee discretion to determine the aims of and means for implementing such a 
policy.1""  It seems that the discretion of the Council in this context is somewhat 
broaderr than that in the context of the CAP and the environmental policy. This 
wouldd appear logical in view of the fact that the Treaty title on the CTP does not 
listt the objectives of this policy area in great detail. 

1055 Safety Hi-Tech case, para. 37 and Bettati case, para. 35. 
lo6Dohertyy 1999, p. 382. 
1 077 Joined cases 197-200,243,245 and 247/80 Ludwigshafener  Walzmühle v Council and Commission 

(1981]]  ECR 3211, para. 37. 
108Casee 136/77 Racke v Hauptzollamt Mainz [1978] ECR 1245, para. 5. 
109Casee 265/87 Schrader  v Hauptzollamt Gronau [1989] ECR 2237, para. 22. See also Joined cases C-267/ 

888 to C-285/88 Wuidar t and Others (1990] ECR I-435, para. 14: 'the Community legislature has a broad 

discretiondiscretion which corresponds to the political responsibilities...'. 
1100 Case C-311/90 Josef Hierl v Hauptzollamt Regensburg [1992] ECR l-2o6i, para. 13. 
111111 Case 13/83, Parliament v Council (1985] ECR 1513. 
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Thus,, the environmental policy area and its objectives and principles are 
hardlyy the only ones in relation to which the Court accepts 'discretionary 
powers'' for the institutions and therefore limits its judicial review. This should 
bee kept in mind when it is doubted whether review in the light of the environ-
mentall  provisions is really a realistic possibility,1" or when it is argued that a 
measuree will only be annulled (or declared invalid) in very exceptional cases in 
lightt of these provisions.1'3 It seems indeed unlikely that the Court wil l often 
orr readily decide that the environmental objectives and/or principles have been 
breached.11'»» However, the case law of the EC) shows that this is not a situation 
thatt is unique to these environmental provisions, on the contrary in fact. As for 
thee procedural rule in Article 174, 3 EC, it seems relatively easy for the Court to 
examinee whether the required assessments have taken place. 

IntensityIntensity of judicial review: link with legal theory 
Itt may be concluded from the above that the Community institutions have 

aa wide but not an absolute discretion when applying the Article 174 EC provi-
sions.. The reasoning of the Court seems to be that because the 'appreciation' or 
'discretion'' of the Community institutions is broad in this sphere, the discre-
tionn of the Court in the context of judicial review should be limited. The Court's 
justificationn for its limited or marginal review clearly reminds me of certain of 
thee views of Dworkin, which I discussed above. The provisions in Article 174 
ECC (except maybe for the procedural rule in the third paragraph) are too vague 
andd too difficult for the Community institutions to apply in a mechanical way. 
Rather,, their application demands the use of judgement or, as AG Léger puts it: 
observancee of the provisions in Article 174 EC presupposes the assessment of 
complexx and generally conflicting situations by the Community legislature, 'a 
processprocess which consists in weighing the respective merits and drawbacks of any given 
action'*action'*1$1$ With this broad discretion for the institutions to apply them comes a 
weakk discretion for the Court to review this application. However, this does not 
standd in the way of the conclusion that it concerns 'legal principles', ass Dwor-
kinn understood the concept. Indeed, sufficient so-called 'institutional support' 
seemss to exist in order to 'support' this conclusion. 

WhatWhat about the integration principle? 
Whereas,, in the Safety Hi-Tech and Bettati cases, the AG explicitly refers to 

thee integration principle, accepting it as one of the environmental principles 

1122 Doherty 1999, p. 383-384. 
2133 See e.g. Jans 2000a, p. 21. 
2144 The issue of the intensity of judicial review also seems to play before the national courts in relation to 

nationallyy codified environmental objectives and principles. See Verschuuren 1995, p. 118-119. 
2155 Opinion Advocate General Léger, Case C-248/95 Safety Hi-Tech v S. & T.. Sri and Case C-341/95 Bettati v 

Safetyy Hi-Tech [1998] ECRI-4304. 
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thatt can be used for legal review, the Court falls short of doing so. Does that 
meann that the Court excludes the principle from being used as a criterion of 
validity?? This seems highly unlikely. The case before it simply did not require a 
referencee to the integration principle. The Court's attitude towards the explicitly-
mentionedd principles, most notably the high level of protection principle, imply 
that,, in the 'right' circumstances the integration principle would be of similar 
(legal)) relevance. 

Theree is another issue that I should mention here, however. An interesting 
questionn is whether, through the application of the integration principle, the 
objectives,, principles and criteria of Article 174 EC may also be used in a wider 
context,, more in particular, to review the validity of Community acts based 
onn another legal basis than Article 175 EC, or in other words, acts taken in the 
contextt of other Community policy areas than the environmental policy area. 
Inn what follows, I wil l discuss that the Court has in fact recognised such a wide 
scopee for these environmental provisions when being used as an aid for the 
interpretationn of Community law. If, in the Mondiet case, the Court had expli-
citlyy used the precautionary principle to review the validity of Regulation 345/92 
(amendingg Regulation 3094/86 laying down certain technical measures for the 
conservationn of fishery resources), the judgement would have been an example 
off  the wider application of that environmental principle, since this regulation 
wass adopted on the basis of Article 43 EC, now Article 37 EC. In the National 
Farmers'Farmers' Union case, the Court does in fact refer to the integration principle to 
bee able to review an EC export ban adopted in the context of the CAP in the light 
off  the high level of protection and the prevention principle. From this such a 
widee application of the environmental provisions may indeed be accepted. Some 
mightt counter-argue in this respect that, especially when it concerns a situation 
wheree different Community objectives have to be balanced against each other 
thee Community institutions have such wide discretionary powers that actual or 
truee judicial review is unthinkable. However, in my opinion, it is not inconceiv-
ablee that review can and wil l lead to the annulment of a legislative act or acts 
inn certain (clear cut) cases. Before turning to the legal role or relevance of the 
environmentall  objectives, principles and criteria and the integration principle as 
instrumentss for the interpretation of Community law, yet another (alleged) legal 
effectt of the integration principle wil l be examined. 

4.3.2.22 The role of the integration principle in the legal basis 
discussion n 

LegalLegal basis discussion 
Somee of the above-summarised case law suggests that the inte-

grationn principle plays an 'important' role in the discussion of the proper legal 
basiss of'environmental measures'. Two situations may be distinguished in this 
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regard.. First, the principle is used as an additional argument in favour of a 'non-
environmental'' legal basis (i.e. another basis than Article 175 EC) in case of one 
possiblee proper legal basis (a single legal basis). Second, it is used as one of the 
mainmain arguments in favour of a non-environmental legal basis, however, when 
theree is a double (incompatible) legal basis. It should be recalled first that it is 
settledd case law that the choice of a legal basis for a measure must be based on 
objectivee factors that are amenable to judicial review. Those factors include, in 
particular,, the aim and content of the measure."6 The Court in particular exam-
iness whether a measure relates primarily to a specific policy, while having only 
incidentall  effects on other policies, or whether the effects are equally important 
forr more than one policy.*17 In the first situation, i.e. when the measure has one 
primaryy objective, it is sufficient to base the measure on a single legal basis.1'8 

Inn the second situation, i.e. when the measure has two primary objectives, the 
institutionn must use a double legal basis.319 In case the procedures laid down 
forr each legal basis are incompatible with each other, no such dual basis can be 
used,, however.320 One of the two possible legal grounds will have to be chosen. 
Thiss 'technique' developed by the Court to establish the proper legal basis of a 
measuree is called the 'centre of gravity' theory."1 

Ass for the role of the integration principle in this debate, the following 
shouldd be observed. In the first situation, the principle does not really determine 
thee legal basis. It only provides for an extra argument or better yet, an explana-
tionn for the fact that the act in question has environmental protection as an 
additionall  or side objective. Presumably, pursuing the environmental objectives 
(basedd on the environmental principles and taking account of the environmental 
criteria)) while developing and implementing other policy areas and activities 
wil ll  lead to the adoption of Community acts that have a non-environmental 
aimm as their main objective but, at the same time, an environmental objective 
orr objectives as an additional aim(s). In the Chernobyl I case, for example, the 
Courtt concludes that 'according to its objective and its content, as they appear from 

Seee for example: Case C-22/96 Parliament v Council (1998] ECRI-3231, para. 23. 
2177 Joined Cases C-164/97 and C-165/97 Parliament v Commission [1999] ECR I-1139, para. 12-14. These 

paragraphss in fact give a good overview of the case law on the legal basis issue. 

Casee C-70/88 Parliament v Council {Chernobyl /lease) [1991] ECR I-4529, paras 9 and 17; Case C-155/91 

Commissionn v Council [1993] ECR I-939, para. 7 and 19; Case C-271/94 Parliament v Council [1996] 

ECRECR 1-1689, Para- 32-
219219 Case 165/87 Commission v Council [1988] ECR 5545, paras 11-13. 

"°"°  Case C-300/89 Commission v Council (Titanium Dioxide case) [1991] ECR I-2867, paras. 16, 21 and 25. 

" '' The Court has in fact used the term 'centre of gravity' of a decision itself. See Case C-42/97 Parlia-

mentt v Council [1999I ECR 1-869, Para- 43- Another interesting judgment in this context is that in the 

TobaccoTobacco case but I will not discuss this case law. Case C-376/98 Germany v Parliament and Council 

{Tobacco{Tobacco case) [2000] ECR I-8419. See also, more recently: Case C-491/01 The Queen & Secretary of 

Statee for Health ex parte British American Tobacco and Others, 10 December 2002, not yet reported. 
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thethe very terms of the regulation, the regulation is intended to regulate trade between 
thethe Community and non-member countries; accordingly it comes within the common 
commercialcommercial policy within the meaning of Article 11} of the EEC Treaty'."2 After 
havingg established the proper legal basis of the act in this way, it simply refers 
too the integration principle, a littl e further in its judgement, as a Treaty provi-
sionn 'confirming' (and not determining) this interpretation. The Court seems 
too indicate that this principle does not mean that a measure must automatically 
bee part of the Community's environmental policy whenever or the minute it 
takess account of the environmental protection requirements, on the contrary in 
fact.. Articles i3or and 130s EC leave the powers of the Community under other 
Treatyy provisions intact. In other words, it seems that, in this judgement, the 
Courtt draws a conclusion on the legal basis of the measure in question by apply-
ingg its centre of gravity theory and subsequently adds that this conclusion does 
nott change because of the existence of the integration principle. The principle 
iss not capable of modifying or does not require a modification of the centre of 
gravityy theory. The same reasoning has been followed, for example, in relation to 
Articlee 151,4 EC, which contains a horizontal clause for the culture policy.213 

Iff  it is accepted that the obligation to integrate constitutes an obligation to 
pursuepursue environmental objectives (on the basis of the principles, etc.), this will , 
conceivably,, also lead to a proliferation of Community acts with a dual objective, 
ann environmental and a non-environmental objective, as well as of Community 
actss with environmental protection as their main objective. Unlike the situa-
tionn where the main objective is non-environmental and the additional one is 
environmental,, measures that have two main objectives, a non-environmental 
andd an environmental, wil l require a double legal basis. This is simply the result 
off  applying the Court's test whereby it examines the objective and content of 
aa measure to determine the proper basis. As indicated, it wil l be necessary to 
makee a choice between the legal grounds where the procedures set out for each 
legall  basis are incompatible. The Court uses the integration principle as one of 
thee arguments in favour of the non-environmental legal basis. In the Titanium 
DioxideDioxide case, for example, reliance on the double legal basis of Article 10 oa EC 
(noww Article 95 EC) and 130s EC (now Article 175 EC) was impossible and the 
Courtt used the integration principle, amongst other arguments, to conclude that 
thee contested act should have been based on Article 95 EC. On the basis of the 
principle,, it argues that a measure does not have to be based on the provisions 

zzlzzl Case C-62/88 Greece v Council (Chernobyl I case) [1990] ECRI-1527, para. 16. 

** '' Case C-42/97 Parliament v Council [1999] ECR I-869, para. 42: 'It is clear from that provision [Article 

128,44 EC] that not every description of the cultural aspects of Community action necessarily implies 

thatt recourse must be had to Article 128 as the legal basis, where culture does not constitute an essential 

andd indissociable component of the other component on which the action in question is based but is 

merelyy incidental or secondary to it'. 
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off  Article 175 EC merely by reason of the fact that it pursues, among others, 
environmentall  aims.224 

Authorss have disapproved of this criterion, however. It is asserted that the 
argumentt does not determine the use of either legal basis in any given case. As 
inn the situation of one main objective, it merely defeats the apparent argument 
thatt all environmental measures must necessarily be adopted under Article 175 
EC.2255 It is, by definition, impossible to find any real, valid arguments to support 
thee choice of one of the two legal grounds. The single legal basis wil l never suffi-
cientlyy cover the competence necessary for the adoption of the act in question.226 

Justt like the first situation, the integration principle provides for an explanation 
off  why measures with both a non-environmental and an environmental objec-
tivee exist but it does not give a conclusive criterion for determining the legal 
basiss of the measures in any given case. 

Inn sum, the role of the integration principle in determining the legal basis of 
environmentall  measures is limited. It is merely an explanation for the fact that 
suchh measures exist. The real (objective) test used by the Court is based on an 
examinationn of the (main) objective and content of the act in question. 

LimitsLimits role of attributed powers doctrine? 
Onn the basis of this case law some have distinguished yet another legal effect 

off  the integration principle. It has been argued that the principle broadens the 
scopee of the objectives of the other powers laid down in the Treaty and thus 
limit ss the role of the attributed powers doctrine in environmental policy.227 

Accordingg to this literature, without the integration principle it is debatable to 
whatt extent environmental objectives could be taken into account by the Coun-
cil,, for example, in relation to the approximation of laws for the attainment of 
thee internal market.228 Proof of this is found in the fact that, prior to the SEA, 
mostt Community environmental measures were based on a combination of 
Articless 100 and 235 EC (now, respectively, Article 94 and 308 EC). Because the 
requirementss of a properly functioning common market were not always synon-
ymouss with the environmental protection requirements, it was necessary to 
invokee Article 308 EC. The integration principle is said to make 'such artificial 
devices'' unnecessary. It allows for environmental objectives to be taken into 
accountt in other policy areas without the attribution principle interfering. 

Itt is true that, prior to the insertion of an environment title in the EC Treaty, 
measuress with environmentally protective effects were often taken on the basis 

2244 Case C-300/89 Commission v Council [1991] ECRI-2867, para. 22. 
2255 Robinson 1992, p. 114. 

Vann Ooik 1999, p. 241. 
1277 Jans 2000a, p. 20. 

""  See in the same sense in relation to integrating environmental concerns into the air transport policy: 

Winterr 1996, p. 140. See also Rehbinder 1993, p. 64-65 (in relation to an energy/C02 tax). 
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off  Article 308 EC or another (non-environmental) legal basis in conjunction 
withh Article 308 EC. However, this was not always the case. Sometimes such 
measuress were adopted without invoking Article 308 EC as an (additional) legal 
basis.. Regulation 797/85 on improving the efficiency of agricultural structures 
forr example, was solely based on Articles 42 and 43 EC (now Articles 36 and 
377 EC), even though it was also specifically designed to have positive environ-
mentall  effects."9 Directives 80/51 and 83/206 (noise levels subsonic aircrafts) 
aree examples of such measures in the transport field.*'0 Moreover, it should be 
recalledrecalled that, in 1985, the Court explicitly held that environmental protection 
wass 'one of the Community's essential objectives'.*'1 That it was possible, prior 
too the SEA, to take environmental measures solely on the basis of powers in 
anotherr policy area was also confirmed by an observation AG Darmon made in 
hiss Opinion to the Chernobyl I case. He remarked that, 

'the'the introduction into the Treaty of a new sphere of Community competence,... 
couldcould not have had the effect of transferring to that new field of action measures 
previouslypreviously coming within areas of Community competence, such as those based on 
ArticlesArticles 4}, 100 or u},...The position would be different only if the Member States 
hadhad expressly decided, by amending the Treaties, to restrict the Community's areas of 
competence,competence, and they did not do so by means of the Single Act'.132 

Thiss corresponds with the Court's test for determining the legal basis of a 
Communityy act. As long as the environmental aim is merely an additional 
objectivee and not the main one, the other, non-environmental, legal basis wil l 
bee sufficient. It is true, however, that it was necessary to invoke Article 308 EC 
wheneverr the environmental aim was the only or one of the main objectives of a 
measure.. It was, in other words, only to a certain extent possible to include envi-
ronmentall  objectives in legislation solely based on a non-environmental legal 
basis.. Use of Article 308 EC was sometimes necessary for the simple reason that 
thee Treaty did not provide for a legal basis for environmental measures. 

Sincee the introduction in the EC Treaty of an environmental title by the SEA 
thee attributed powers' discussion no longer plays a role in relation to environ-
mentall  measures. However, in my view, this is nott because of the insertion of 
thee integration principle, but, first and foremost, because of the inclusion of 

** 2929 OJ1985 L93/1. The 1985 regulation provided for  investment aid too protect and improve the environment 

ass well as explicitly allowed for  national aid in so-called 'environmentally sensitive areas' (see also later, 

inn the chapter  on the CAP and the environment: Chapter  V, Section 3.3.6). 

*»°° OJ 1980 L18/26 and OJ 1983 L117/15. 
1311 Case 240/83 Procureur  de la République v Association de defense des brüleur s d'huiles usagées 

(ADBHl/case)) [1985] ECR 531, para. 13. 

*' aa Opinion AG Damon in Case C-62/88 Greece v Council {Chernobyl I case) [1990] ECR I-1527, para. 26. 
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Articlee 175 EC, the article that provides for specific Community competence in 
relationn to pursuing environmental protection aims. Insertion of this specific 
legall  basis for environmental measures without an integration principle is 
sufficientt to dismiss the attributed powers' doctrine if the Community wants 
too pursue environmental objectives concurrently and at the same level with 
otherr Community objectives. If both types of objectives are equally important, 
thee measure will simply have to be based on two legal grounds, Article 175 EC 
andd the relevant, non-environmental legal basis. If not, then the legal basis of 
thee primary objective will have to be used. It is nott the integration principle 
thatt has broadened the objectives of the other Community's powers laid down 
inn the Treaty but rather Article 175 EC that has broadened the Community's 
powerss 'tout court'. The integration principle is a different kind of norm. It is 
nott designed to confer powers to the Community legislature. It does not allow 
thee Community to take measures that combine environmental and non-environ-
mentall  objectives. That is the function of Article 175 EC. Rather, the integration 
principlee requires the Community to take such measures. The legal relevance 
off  the integration principle lies in making it an obligation for the Community 
institutionss to pursue environmental objectives, on the basis of the principles 
andd (also) taking into account certain criteria (see conclusions previous chapter, 
Chapterr II, Section 9). Whereas without the integration principle, the Commu-
nityy legislature would have the choice whether or not (and to what extent) to take 
environmentall  measures specifically focused on the (environmental) problems 
createdd by another Community policy area, the inclusion of the principle has 
broughtt an obligation for the Community to do so. 

Itt is thus possible to distinguish three types of'environmental measures' 
now.. First, there are measures which mainly pursue environmental objectives 
andd will thus be based on Article 175 EC. Second, there exist measures that 
aree primarily aimed at promoting non-environmental objectives but that have 
environmentallyy protective side effects or objectives. These are the measures to 
whichh AG Darmon referred in his Opinion to the Chernobyl I case as the ones 
thatt already came within Community competence prior to the SEA.2" They 
aree solely based on a non-environmental legal basis. Finally, a third category of 
measuress are those which concurrently (and at the same level) pursue both envi-
ronmentall  and non-environmental objectives. They wil l have a double legal basis 
off  Article 175 EC and a non-environmental legal basis, unless, of course, these 
legall  grounds are incompatible because of procedural requirements. In such a 
casecase a choice of basis is necessary, as I already indicated. 

Iff  it is correct, as has been asserted in literature, that the integration princi-
plee broadens the scope of the objectives of the other powers laid down in the EC 
Treaty,, the introduction of the principle should have led to relatively more envi-

Seee also Barents 1993, p. 16. 
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ronmentall  measures (i.e. measures pursuing environmental objectives) being 
basedd on a non-environmental legal basis (than if it had not been introduced). 
Thiss is probably only to a certain extent the case and not because the integra-
tionn principle makes the environmental legal basis more or less redundant but 
becausee of the way the Court uses the principle to determine the (ultimate) legal 
basiss of Community acts with more than one main objective, one of which is 
environmental.. Even though such an act should be based on two grounds, the 
Courtt uses the integration principle to choose the other, non-environmental, 
legall  basis as the ultimate basis for the act. The integration principle 'neutral-
ises'' the environmental basis. By definition, however, the non-environmental 
basiss is insufficient to cover the competence needed to adopt the act in question. 

Beforee turning to a discussion of the indirect legal consequences of Articles 
66 and 174 EC, I want to make some additional remarks in relation to review of 
thee validity of Community acts in the light of these Treaty articles, with special 
attentionn for the standing issue. 

4.3.2.33 Limits to bringing an action on the basis of the environ-
mentall  provisions 

Intro Intro 
Itt is interesting to briefly discuss the limits that exist in relation 

too bringing an action on the basis of the environmental objectives, principles 
andd criteria. This allows me to assess the true possibilities of using these provi-
sionss in the context of the EC legal order. In this respect, it may be recalled that 
thee legality of a (reviewable) Community act may be contested in all of the fol-
lowingg proceedings: 

 an action for annulment ex Article 230 EC (formerly Article 173 EC); 
 an action for failure to act ex Article 232 EC (formerly Article 175 EC); 
 the plea of illegality ex Article 241 EC (formerly Article 184 EC); 
 preliminary rulings ex Article 234 EC (formerly Article 177 EC). 

ArticleArticle 230 EC actions and the issue of standing 
Thee principal mechanism for challenging the legality of Community action 

iss set out in Article 230 EC. It may be recalled that in the first place this Treaty 
articlee allows the Member States, the Council and the Commission to bring an 
action,, even against a decision that is addressed to someone else. The European 
Parliamentt on the other hand, wil l only be able to contest an act or decision on 
thee ground that it runs counter to its 'prerogatives'. Since this concerns issues 
suchh as participation in the drafting of legislative measures, it is difficult to see 
howw breach of the integration principle wil l amount to a violation of the Parlia-
ment'ss prerogatives.214 

Seee in the same sense: Sevenster 1992, p. 106. 
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However,, Article 230 EC also gives certain categories of (natural or legal) 
personss standing to contest the legality of Community action. The first category 
iss more or less straightforward: a person may institute proceedings against a 
decisionn addressed to him or her. It would thus seem possible for a person to 
whomm a competition or state aid decision is directed to fight this decision for 
failuree to adhere to the integration principle for example. A second, far more 
controversial,, category of possible applicants concerns those persons who want 
too challenge a regulation or decision addressed to someone else. They may do 
soo on condition that the regulation or decision is of'direct and individual concern' 
too them. I have already seen that the Court interprets this expression extremely 
restrictivee (see above analysis Stichting Greenpeace case, Section 4.2.6). First, 
itt seems practically impossible for individuals to bring a successful claim in rela-
tionn to a Community directive, e.g. in the transport area, which allegedly violates 
thee Articles 6 or 174 EC, unless the measure in question, although adopted in 
thee form of a directive, has the characteristics of a decision. 

Second,, even when the act in question is a regulation or decision, the test 
appliedd by the Court poses serious problems in relation to such acts affecting a 
relativelyy large group of people, as is typical when environmental interests are 
involved.. This was clearly the case in the Stichting Greenpeace case. In this case it 
couldd be argued that the Commission decision to further reimburse the Span-
ishh government was contrary to, what AG Cosmas called, 'the specific and clear 
obligation'obligation' for the Community institutions to integrate environmental protection 
requirements.. Still, the approach of the CFI to locus standi prevented it from 
annullingg the Commission decision. In appeal, this conclusion was confirmed 
byy the ECJ. Since neither the Member States, nor the Community institutions or 
thee companies involved in the projects have an interest in challenging Commis-
sionn decisions like the one in the Stichting Greenpeace case, it is clear that a 
legall  vacuum does exist in this respect. This is confirmed by AG Cosmas in his 
Opinionn to the case where he adds that national proceedings can never afford 
thee same far-reaching and comprehensive protection to the appellants as that 
whichh would have been secured if their action before the CFI had been success-
ful.. A judgement of a national court could never lead to the setting aside of the 
Commissionn decision to continue the financing.*35 

Becausee I am discussing the possibilities of reviewing Community acts in 
thee light of the integration principle and the environmental objectives, prin-
cipless and criteria and because I have concluded that the institutions have 
considerablee discretionary powers in relation to observing these provisions, it is 
alsoo interesting to repeat the argument here that the Court appears to be more 
reluctantt to afford standing where the challenged action is of a discretionary 
nature.2'6 6 

a""  Opinion of Advocate General Cosmas in Case C-321/95P [1998] ECR1-1653, Para- 74-
l j 66 Craig & de Bürca 1998, p. 483. 
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Thiss leaves the issue of the reasons why an act can be declared invalid. Appli-
cantss are allowed to bring an action on grounds of: 

 lack of competence, 
 infringement of an essential procedural requirement, 
 infringement of this Treaty or of any rule of law relating to its application, 
or r 
 misuse of powers. 

Itt seems that breach of the provisions in Articles 6 and 174 EC would fall under 
thee third ground. Since the obligation to state the reasons for a decision, regula-
tionn or directive, pursuant to Article 253 EC, may play a role in the context of the 
applicationn of the integration principle (see above, Chapter II , Section 8.4.2), it 
shouldd be observed here also that the absence of reasons or inadequate reasons 
wil ll  be considered as an infringement of an essential procedural requirement, 
alsoo one of the grounds for action ex Article 230 EC. 

Butt even though the provisions in Article 6 and 174 EC may provide grounds 
forr challenging the validity of Community measures, it does not seem likely 
thatt a lot of challenging wil l be done by private parties, at least not on the basis 
off  Article 230 EC. The Court's approach to locus standi is very damaging in 
thiss respect and in fact creates a legal vacuum. In addition, it may be recalled 
thatt an action should be brought within a certain period of time, i.e. within two 
monthss of the publication of the measure, or of its notification to the plaintiff, or 
inn the absence thereof, of the day on which the applicant had knowledge of the 
act.. This condition also makes the Article 230 EC action relatively unattractive, 
especiallyy in comparison with the Article 234 EC action (the preliminary ruling 
procedure),, further discussed below. In light of these observations it is thus 
veryy interesting to examine the other possible ways to challenge Community 
measuress for incompatibility with the environmental Treaty provisions. 

AnAn action for failure to act ex Article 232 EC 
Itt has been argued in literature that this type of action cannot be used in 

relationn to the integration principle.2'7 Considering the discretionary margin 
off  the institutions when applying the provisions of Articles 6 and 174 EC, it 
mightt indeed be difficult to successfully bring an action for failure to act. It 
wouldd appear possible where the institutions have made no effort at all or very 
littl ee effort to pursue the environmental objectives, based on the principles and 
takingg account of the criteria both in the context of an independent environ-
mentall  policy and outside, in the context of other policy areas. Furthermore, 
itt should be observed that the Court also applies the 'directly and individually 
concerned'' test of Article 230 EC to the failure to act-action. 

Kramerr  1988a, p. 289; Jahns-Böhm &  Breier  1992, p. 5;. 
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TheThe plea of illegality ex Article 241 EC 
Thiss Treaty article does not establish an independent right of action.*18 

Itt simply allows a party to invoke the inapplicability (plead the illegality) of a 
regulation,, before the ECJ, in proceedings against an implementing measure 
addressedd to them and for which the regulation forms the legal basis. To this, 
thee following should be added. Although national courts do not have the power 
too declare acts of Community institutions invalid,2'9 they are allowed to grant 
interimm relief if they have serious doubts about the validity of a certain EC 
measuree and have referred the issue to the ECJ for a ruling under Article 234 
EC.2*0 0 

ArticleArticle 234 EC rulings: indirectly challenging legality of Community action 
Theree does exist an alternative for Article 230 EC (and its difficult standing 

issue).. It is offered by the procedure set out in Article 234 EC. I concluded above 
thatt a judgement of a national court (itself) could never lead to the setting aside 
off  Commission decisions such as the one in the Stichting Greenpeace case. It 
will ,, however, be possible for the national judge to stay proceedings and refer 
questionss concerning the interpretation and validity of such a Community 
decisionn (or of the underlying legislation) to the ECJ for a preliminary ruling. 
Inn such a way, individuals may, indirectly, challenge the legality of Community 
measuress before a national court by asking such a preliminary reference. I see 
noo reason(s) why this would not be possible for decisions that are thought to be 
contraryy to the provisions in Articles 6 or 174 EC.241 

InIn  sum 
Itt is clear from the above overview that some serious limits exist to using the 

provisionss in Articles 6 and 174 EC in order to challenge certain legislation and 
individuall  decisions. 

4.3.33 The indirect legal consequences 

4.3.3.11 Introduction 

Itt is also apparent from the above-summarised case law that the 
Courtt has been using the principles as tools for the interpretation of both pri-

2388 See on this type of action for example: Kapteyn & Verloren van Themaat 1998, p- 489-490. 
2399 Case 314/85 Foto-Frost v Hauptzollamt Lübeck-Ost {Foto-Frost case) (1987] ECR 4199, paras. 11-20. 
1400 Joined Cases C-143/88 and C-92/89 Zuckerfabrik Siiderdithmarschen AG v Hauptzollamt Itzehoe 

[1991]]  ECR I-415, para. 24 and 33; Case C-334/95 Krüger v Hauptzollamt Hamburg-Jonas [1997] ECR 

I-4517,, paras. 43-47 and Case C-6/99 Association Greenpeace France and Others & Ministère de 

1'Agriculturee et de la Pêche and Others {Greenpeace France case) [2000] ECR I-1651, paras 54 and 55. 
2411 See in the same sense: Kramer 1988a, p. 289; Jahns-Böhm & Breier 1992, p. 55. 
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maryy and secondary Community law. This has affected the obligations of both 
thee institutions and the Member States. 

4.3.3.22 Interpretation of EC environmental law in light of Article 
1744 EC 

Al ll  legislation based on Article 175 EC ('environmental legis-
lation')) should be interpreted in the light of the provisions of Article 174 EC, 
regardlesss of whether it explicitly refers to one or some of the objectives, princi-
pless and criteria or not. After all, legislation based on Article 175 EC is designed 
too give effect to Article 174 EC. The case law of the Court confirms this. In the 
LirussiLirussi cases for example, the Court first points out that Directive 75/442, which 
inn casu needs interpreting, is based on Article 175 EC. It continues by observ-
ingg that certain of its provisions are aimed at and should thus be interpreted 
inn the light of the prevention and the precautionary principle. The result is the 
acknowledgementt of an obligation for Member States to apply Article 4 of the 
directivee also to the temporary storage of waste. In other words, the obligations 
off  the Member States are interpreted very broadly. And all of this happens in the 
lightt environmental principles which are not even explicitly incorporated in the 
secondaryy legislation in question. The same remarks can be made in relation to 
thee other waste law cases that were discussed above (see Section 4.2.3.4), most 
notablyy the ARCO Chemie case and the Fornasar case. 

InIn addition, it must be recalled that just like the EC}, national courts are 
underr the obligation to interpret Community environmental legislation in the 
lightt of Article 174 EC as well. The scope of the Habitat Directive,243 for example, 
wass interpreted widely byy an English Court, inter alia, in the light of the prin-
cipless in Article 174,2 EC.243 The case concerned the question of the territorial 
scopee of this environmental directive. The national judge needed to determine 
whetherr the protection offered by the directive extended to areas outside the UK 
territoriall  sea but within the UK continental shelf (UKCS) and its exclusive fish-
eryy zone (EFZ), and in respect of which the UK exercises sovereign rights. To 
interprett the directive, the Court first quoted Article 174, 2 EC and subsequently 
referredd to the aim of the directive, set out in Article 2. On the basis of a 'purpo-
sivee or teleological' interpretation it concluded that the scope of the directive is 
nott restricted to territorial waters only. 

2 422 Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora, OJ1992 L206/ 

7--
2 4}} High Court of Justice, Queen's Bench Division, The Queen v The Secretary of State for  Trade and Indus-

try ,, ex parte Greenpeace Limited , No. CO/1336/1999. For  a case note see: Jans 2000b, p. 385-390. 
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4.3.3.33 Interpretation of EC non-environmental law in light of 
Articl ee 174 EC 

II  have just observed that the purpose of legislation adopted 
underr Article 175 EC is to give effect to Article 174 EC. Therefore, this environ-
mentall  legislation must be interpreted in the light of the provisions of the latter. 
Itt does not matter whether the provisions in question are written into the Com-
munityy legislation or not. It could be argued though that the use of the Article 
1744 EC provisions as interpretation instruments goes much further than the 
interpretationn of environmental legislation. Some of the above-mentioned case 
laww seems to suggest that legislation adopted in the context of a Community 
non-environmentall  policy (based on a non-environmental legal basis) may also 
bee interpreted in the light of these environmental provisions. Since the Treaty 
specificallyy provides that they form the basis for action taken in the environmen-
tall  sphere, it is only through the application of the integration principle that this 
widerr use of the provisions can be explained. In the Greenpeace France case, for 
example,, the Court interprets an internal market directive in light of the precau-
tionaryy principle. 

However,, not only secondary (non-environmental) law is being interpreted in 
thee light of Article 174 EC. In the Wallonian waste case, for example, the Court 
usess 'the principle that environmental damage should as a matter of priority be 
remediedd at source' to declare a regional import ban on (non-dangerous) waste 
non-discriminatoryy and thus compatible with Article 28 of the EC Treaty. In this 
context,, I may also refer to the role of the precautionary principle in the applica-
tionn of Article 30 EC for example. 

4.3.3.44 Lacunae-filling interpretation2* * 

Itt is remarkable to see how the Court finds it less and less 
difficul tt to refer to the environmental objectives and principles when inter-
pretingg Community legislation, even though, it must be admitted that, at first 
sight,, some references seem rather arbitrary. Still, it is even more remarkable 
that,, on some occasions, the Court seems to go as far as filling  in lacunae by 
wayy of interpreting Community law in the light of the said provisions. In the 
LirussiLirussi cases, for example, the Court identifies an obligation for Member States 
too apply Article 4 of Directive of 75/44224S to the 'temporary storage' of waste 
evenn though earlier in the judgement the Court reaches the conclusion that this 
'activity''activity' does not really fall under the scope of the directive. All of this happens 
inn the name of the prevention and precaution principles. In this way, the impact 

244Thiss phrase has been taken from Kapteyn & Verloren van Themaat 1998, p. 162. 
2455 Directive 75/442/EEC on waste, OJ1975 L194/39. 
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off  these principles on the obligations of the Member States is in fact consider-
able.. Also interesting is the Court's use of the integration principle to conclude 
thatt the criteria for the award of public service contracts in the transport sector 
mayy relate to environmental protection. This seems to be a serious supplement 
too the relevant secondary legislation that does not mention environmental crite-
riaa at all. 

Thiss effect of the objectives and principles in Articles 6 and 174 EC can be 
placedd against the background of (general) observations in relation to the role 
off  'general principles' in the EC legal order. In relation to these principles it has 
beenn acknowledged that they can play a role in relation to filling  'the gaps in the 
Communityy legal order'.246 

4.44 Summary 

Thee view that the provisions in Articles 6 and 174 EC are 
merelyy of a political nature or importance is unattainable in light of the above-
summarisedd and -discussed case law. All provisions seem to have certain legal 
effects,, which I divided into direct and indirect consequences. First of all, it is 
clearr that they are being used to interpret both primary and secondary Commu-
nityy law. In this respect, 1 discovered that the Court uses the provisions not just 
ass an aid for the interpretation of environmental legislation but also for legisla-
tionn based on another article than 175 EC. Second, it appears also from the above 
analysiss that the provisions' can be used to challenge the validity of Community 
legislation,, again both in the environmental and the non-environmental field, 
forr its apparent non-compliance with them. The judicial review, however, seems 
too remain marginal because of the 'wide discretionary power' the Community 
institutionss possess in adhering to the provisions. Besides, it appears to be dif-
ficultficult  for individuals to challenge Community acts on the basis of the objectives 
andd principles because of the Court's strict approach towards standing. They 
may,, however, indirectly challenge Community measures in the light of these 
provisionss in the context of a preliminary reference ex Article 234 EC.247 

55 Conclusions 

Ann overview of relevant literature taught me that views diverge 
widelyy on the issue of the legal relevance of the Articles 6 and 174 EC. At one 
endd of the spectrum, there is the assertion that they are merely non-binding 

1466 Usher 1998, p. 2. 
1477 See, for example, Case C-248/95 Safety Hi-Tech v S. & T. Sri (Safety Hi-Tech case) [1998] ECRI-4301 and 

Casee C-341/95 Bettati v Safety Hi-Tech {Bettati case) [1998] ECR 1-4355. 
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politicall  guidelines. If this is the case, two different situations may still be 
distinguished.. Either, the clause has no legal value but it has some authority in 
thatt it is sometimes referred to without the one who refers to it having the obli-
gationn to do so, or the clause has neither legal relevance nor legal authority. At 
thee other end of the spectrum, I found the contention that it concerns binding 
norms,, violation of which renders the Community act invalid. The overview of 
relevantt literature showed me that a lot of the existing confusion emanates from 
thee fact that the provisions are referred to as 'principles' as opposed to 'rules'. 
Therefore,, I turned to some of the legal theorists who have commented on the 
statuss and role of the different kinds of standards in a legal order. On the basis 
off  an application of these relevant views in legal theory, it was concluded that the 
provisionss in Articles 6 and 174 EC could qualify as 'principles' that are part of 
thee EC legal order or, in other words, 'legal principles', except for the 'criteria' of 
Articlee 174, 3 EC. In my opinion, the latter rather contains a procedural rule. 

Indeed,, it is plausible to argue that the provisions in Articles 6 and 174 EC 
aree standards that do not apply in an all-or-nothing fashion but rather point to a 
certainn direction. The Community institutions have wide discretionary powers 
whenn applying these provisions. It seems that there are many different ways 
inn which the environmental objectives may be pursued in the context of the 
Community'ss environmental policy (while basing this action on the environ-
mentall  principles and taking into account the environmental criteria). And, 
theree are a lot of different possible acts the institutions may take in order for 
themm to pursue these objectives (principles and criteria) while defining and 
implementingg other Community policies. In other words, the provisions cannot 
bee applied in a mechanical way. Rather, their application requires the use of 
judgement.. In addition, it seems possible to attribute a so-called 'dimension 
ofof weight' to these provisions. They are provisions for which there is a serious 
potentiall  for conflict with other rules and principles. It is conceivable that one 
orr more principles in other Community policy areas wil l make the applica-
tionn of an environmental principle (through the application of the integration 
principle)) in a specific case (not in relation to the whole policy area) impossible, 
simplyy because this other principle or these other principles have more weight 
inn that particular case. Sometimes action in the context of another policy area 
wil ll  pursue the environmental objectives and be based on the environmental 
principless while taking account of the environmental criteria and sometimes it 
wil ll  not. It all depends on the extent to which conflicting policies and principles 
exist.. However, it would seem impossible to systematically disregard the envi-
ronmentall  principles and thus the application of the integration principle. 

Thesee characteristics of the provisions in Articles 6 and 174 EC, typical to 
standardss functioning as 'legal principles', also appear from relevant case law of 
thethe ECJ. It seems to concern standards that do not work as rules in the EC legal 
orderr but that nevertheless play a significant role in legal reasoning and adjudi-
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cation.. An analysis of case law clearly showed that the provisions can play a role 
bothh when Community acts are being reviewed as well as when they are being 
interpreted.. Again, in my opinion, this case law, together with the fact that the 
principless are codified in the EC Treaty, amounts to sufficient 'institutional 
support'' to attribute considerable 'weight' to the principles and, consequently, 
regardd them as 'legal principles'. However, it should be added that review in 
lightt of the provisions remains marginal, exactly because the addressees have 
widee discretionary powers in applying them. Accordingly, the enforceability of 
thee provisions, even if recognised by the ECJ (cf. Safety High-Tech/'Bettati cases), 
iss not entirely unproblematic. 

Inn light of the above, it seems that the literature that argued that it merely 
concernss guidelines of a political nature with no real legal relevance for the day 
too day dealings with Community law should be disregarded. In my opinion, 
thee view that the provisions have legal status but that measures wil l only be 
annulledd in exceptional cases in light of these provisions gives a better assess-
mentt of their legal value. 
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