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CHAPTERR IV METHODOLOG Y OF EXAMININ G INTEGRATIO N IN PRACTICE 

ii  Introductio n 

Inn the second part of this book, I discussed the content of 
Articlee 6 EC, or, in other words, what integration should be on the basis of 
thiss Treaty provision (integration in theory). It is also interesting to examine 
whetherr and, if so how, the clause has been worked out or applied in practice. In 
orderr to do so, I wil l analyse environmental integration (or the lack thereof) in 
threee different Community policy areas in this part of the book (Part III) . The 
policyy areas selected for these purposes are: the Common Agricultural Policy 
(CAP),, the Common Transport Policy (CTP) and the EC Energy Policy.1 This 
preliminaryy chapter sets out the research method for identifying the integra-
tionn (or the lack thereof) in these policy areas. In addition, it defines the scope 
off  the research. Finally, certain terms used in the course of the research wil l be 
explainedd and the design of the chapters wil l be given. 

22 Research aim and method 

TheThe most plausible interpretation 
Above,, in the chapter on the content of Article 6 EC, various 

possiblee interpretations of the integration clause, and, in particular, the phrase 
'mustt be integrated', were distinguished. On the basis of various factors (word-
ing,, context, aim of and EC J case law relating to the clause), it was concluded 
thatt the most plausible interpretation is the so-called 'strong' interpretation or 
'mustt be observed' interpretation. This interpretation entails that Community 
actionn taken in the context of non-environmental policy areas must contribute 
toto the pursuit of the environmental objectives, be based on the environmental 
principless and take account of the environmental criteria. It was also observed 
thatt application of this most plausible interpretation should result in taking 
thee environmentally friendly way of achieving the specific objectives of the 
otherr policy area in question (i.e. no conflict situation). For those objectives that 
cannott be pursued or attained adequately in an environmentally friendly way 
(i.e.. conflict situation), the integration principle requires the institutions to take 
thee least environmentally damaging way or even, in certain circumstances, to 
dropp the policy objective in question. The extent to which this must happen is 
determinedd by the requirement to find a balance between the various policy-
specificc objectives (in the Treaty titles), ultimately, so as to achieve all principal 
goalss of the Community (in Article 2 EC). 

11 For  the reasons why these particular  policy areas were selected see: the introductor y chapter  (Chapter  I, 

Sectionn 2). 
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IdentifyingIdentifying integration efforts and failures 
Moree concretely, for the CAP, CTP and EC Energy Policy, it would seem that 

thee integration principle requires that the objectives of these policy areas are 
pursuedd in such a way that the environmentally friendly and/or the least (or 
less)) environmentally damaging behaviour and practices (including systems, 
methods,, products) are stimulated or preferred over the most (or more) envi-
ronmentallyy damaging ones. The instances in which the action does so wil l be 
regardedd as examples of'integration efforts'. At the same time, the instances in 
whichh the various policy areas, Le. the policy-specific legislation, do exactly the 
opposite,, i.e. promote more or the most environmentally damaging ways to the 
detrimentt of the environmentally friendly or the less or least environmentally 
damagingg ones will be analysed as well. The latter will be regarded as 'integra-
tiontion failures'. Basically, the environmental impact of the legal measures relating 
too the agricultural, transport and energy sector wil l be examined.2 

InstrumentsInstruments used for integration 
Whilee identifying and discussing the integration efforts and failures, I wil l 

alsoo analyse the instruments that were used, are being used or wil l be used to 
encouragee the different types of behaviour and practices. It concerns, in particu-
lar:: instruments of direct regulation, economic (or market-based) instruments 
(includingg financial and fiscal instruments) and a final category of instruments 
consistingg of information exchange, training and research and development 
(R&D).. Some instruments have been classified under one of these categories 
evenn though they are really instruments sui generis. Thus, the category 'instru-
mentss of direct regulation' does not just consist of the traditional command & 
controll  (c&c) regulation but also contains the so-called instrument of'cross-
compliance'' and the 'declaration of generally binding' instrument. Also, it 
iss possible to regard labelling requirements as an economic or market-based 
instrument.. However, I wil l classify them under the category of instruments of 
directt regulation. Of course, other classifications of all of these instruments are 
possible. . 

NextNext stage: evaluate practice in light of theory 
Thee identification of specific integration efforts and failures wil l be the 

firstfirst stage of the analysis of integration in practice. It wil l be spread over three 

11 I am aware of the fact that this could be regarded, partly, as a law & economics approach to the issue 

att hand, instead of a purely legal one. For similar research in relation to the environmental effects of 

agriculturall  policy, Mekouar 1990, p. 1-67. This author observed that: 'relatively littl e attention has so 

farr been paid to the environmental impact of the legal measures for the economic promotion of agricul-

turall  production. To what extent can the financial or fiscal incentives that are directed towards increased 

agriculturall  production harm or enhance the environment?... The issue has not yet received sufficient 

attentionn within this precise context, at least not on the part of the jurists'. 
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chapters:: the first on the CAP and the environment, thee second on the CTP and 
thee environment and the third on the EC Energy Policy and the environment. 
Thee design of each one of these chapters is the same and wil l be set out below, 
inn Section 5 of this chapter). The second stage of the analysis of integration in 
practice,, the comparative analysis and overall evaluation, wil l occur in Part II I 
off  this book, entitled 'Conclusions'. This stage will include an evaluation of the 
identifiedd integration in light of what the principle in Article 6 EC requires. In 
otherr words, it wil l be examined whether integration in practice corresponds 
withh integration in theory. 

33 Scope of the research 

IdentifyingIdentifying the secondary law making up the various policy areas 
Thee integration clause appears to require that environmental 

protectionn requirements are integrated when legislation and decisions in the 
contextt of other, i.e. non-environmental, Community policy areas are adopted 
andd implemented. A first limitation of the scope of the research consists of 
thee fact that I wil l concentrate on the (possible) environmental component in 
legislationn making up the respective policy areas. In other words, I wil l focus on 
secondaryy law and not on the application of primary law in individual decisions 
off  the institutions. An important question is how secondary law making up the 
respectivee policy areas can be identified or defined? The most obvious or appar-
entt criterion for this purpose is the legal basis of the legislation. Most Commu-
nityy policy areas and activities have a title devoted to them in the EC Treaty. This 
titlee includes a provision on the decision-making process that should be followed 
too adopt legislation relating to that specific policy field. This is called the 'legal 
basis'' for the measures in the field. However, this is a somewhat problematic 
orr unreliable criterion for multiple reasons. First, the rules on how to determine 
thee correct legal basis for a measure are constantly under debate.3 Second, not all 
ECC policy areas have a title in the EC Treaty and therefore, not all of them have 
aa specific legal basis. There is no specific legal basis, for example, for the EC 

33 For  example, for  the latest case law on the legal basis for  public health measures, see: Case C-376/98 

Germanyy v Parliament {Tobacco case) (2000) ECRI-8419 and Case C-491/01 The Queen &  Secretary 

off  State for  Health ex parte Britis h American Tobacco and Others, 10 December  2002, not yet reported. 

Thi ss case concerns a public health measure based on Article s 100a, 57,2 and 66 EC. See on the first 

case::  Barents 2000, p. 327-331. For  a discussion on the delimitation between Articl e 37 EC (basis for 

CAPP measures) and other  Treaty provisions see: Barents 1994, p. 64; Kr&me r 1995, p. 86-88; Ziegler 

1996,, p. 180-182 and Jans 2000a, p. 56-59. For  a discussion on the delimitation between Articl e 71-80 

ECC (basis for  CTP measures) and the environmental basis see: Kramer 1995, p. 88-89; ' a n s 2000a, p. 

59--
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Energyy Policy. The basis that is used to adopt measures in this field is usually 
Articlee 308 EC, although other Treaty provisions have been used as well. Thus, 
thee environmental legal basis might be used more quickly than for policy areas 
withh a specific legal basis. Third, sometimes a double legal basis is needed for an 
actt but this does not always appear clearly because if the decision-making pro-
ceduress are incompatible only one basis wil l be mentioned. Fourth, it is possible 
thatt an act is based on the wrong legal basis but that no one has questioned it. 

Inn view of the problematic nature of the legal basis criterion, I suggest the 
followingg identification method. Community policies and activities consist of 
legislationn and decisions that mainly pursue the objectives of that particular policy 
oror activity. Thus, by looking at the objectives of a certain piece of legislation or a 
decisionn it may be determined to which policy area or field of activity the action 
belongs.. Consequently, the overview of respectively agricultural, transport and 
energyy legislation below will contain all legislation that is primarily (exclusively 
orr non-exdusively) aimed at achieving respectively one or more of the agricul-
tural,, transport or energy objectives. Thus, it wil l include an analysis of Council 
decisionss relating to agricultural research, for example, even though these are 
nott based on the CAP legal basis (Article 37 EC). It wil ll  encompass a descrip-
tionn of some forestry measures as well (i.e. those which help attain certain CAP 
objectives). . 

Consequently,, these policy areas, which all relate to economic sectors, will 
bee defined broadly. In this respect, it should be added that our research wil l 
alsoo include an examination of measures based on Article 100a EC, now Article 
955 EC (cf. fuel quality standards, vehicle and aircraft emission standards). I 
considerr these measures to be part of the agricultural, transport or energy 
policy.. The same goes for the fiscal measures (cf C02/energy tax proposal based 
onn Article 93 EC) and legislative action under the TEN policy. This is the result 
off  defining the policy areas on the basis of their objectives. 

AlsoAlso a description of certain environmental legislation 
However,, it should be observed that the criterion of the predominant objec-

tivee of a piece of legislation is somewhat arbitrary as well. There are no set rules 
forr deciding whether environmental objectives wil l be achieved by a provision in 
anotherr piece of legislation that has a main non-environmental objective or in 
thee form of a whole legislative act. In other words, whether a particular environ-
mentall  measure is set out in one or more provision(s) of a regulation or directive 
(integration)) or whether it is the entire subject matter of a single piece of legisla-
tionn (environmental legislation) is a more or less arbitrary decision. Suppose, 
forr example, that the rules on investment aid for environmental purposes to 
agriculturall  holdings were taken out of the rural development regulation (a 
regulationn that has both environmental and agricultural objectives) and put in 
aa separate regulation, which contains no other provisions or subject matters. 

192 2 



CHAPTERR IV METHODOLOG Y OF EXAMININ G INTEGRATIO N IN PRACTICE 

Itt would then have been an environmental act. Another example are the rules 
onn the consumer information system in relation to car fuel economy. These 
aree laid down in a specific directive (see Chapter VII , Section 3.3). However, it 
iss imaginable that they would be incorporated in the legislation on fuel quality 
specificationss or on fuel duties. Then, I would have discussed them as examples 
off  environmental components in policy-specific legislation or in other words, 
exampless of integration. 

Itt should also be added that it is difficult sometimes to distinguish the vari-
ouss policy areas from each other because an act may have various objectives and 
itt may not always be clear which objective is predominant. Hence, policy areas 
overlap.. Increasingly, the various policy areas flow into each other. However, this 
iss exactly what the integration clause is all about. It clouds the borders between 
thee environmental policy and other, non-environmental, policies. 

Consequently,, the overview of legislation wil l include a brief description of 
'environmental'' legislation (i.e. legislation mainly aimed at attaining environ-
mentall  objectives) that is specifically relevant to, respectively, the agricultural, 
transportt and energy sectors as well. These are the so-called 'borderline cases'. 
Suchh a brief description or enumeration will allow me to get a good overview of 
alll  of the issues at hand and all of the action that has been taken in connection 
withh agriculture, transport and energy on the one hand, and environmental 
protection,, on the other hand. It is important to have such an overview because 
legislativee measures do not stand on their on. The ultimate result is determined 
byy the sum of efforts. Legislation may interact in a positive or negative way. A 
goodd example of this is the way in which the Nitrates directive is linked to the 
agri-environmentt legislation, a link that, unfortunately, has not functioned very 
well,, as wil l become apparent from the analysis below. 

Genera ll  environmenta l leg-
islatio n n 

Sector/Policy-specifi cc  envi -
ronmenta ll  legislatio n 

Othe rr  Sector/Policy-specifi c 
legislatio nn wit h a (weak or 
strong )) environmenta l com -
ponen t t 

INTEGRATION N 

Past,Past, present and future legislation 
Thee overview below wil l concern measures that have been taken in the past, 

measuress that have been adopted recently (and are thus in force) and those that 
havee been proposed and wil l probably be applied in the near future. 
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FurtherFurther definition of scope policy areas 
Thee question as to which agricultural products, transport modes and energy 

sourcess exactly fall under the respective policy areas, wil l be dealt with in each 
separatee chapter in the (short) section on the primary law. The same goes for the 
variouss policy-specific objectives. 

44 Terminology 

SectoralSectoral legislation 
II  wil l call the legislation that is primarily aimed at ensuring the 

agricultural,, transport and energy objectives 'policy-specific' or 'sectoral' legisla-
tion. . 

ExternalitiesExternalities or external costs 
Thee terms 'externalities' or 'external costs' wil l be used as well in the follow-

ingg three chapters. They can be defined as welfare changes that are caused by 
economicc activities without being reflected in market prices. For example, for 
thee transport sector relevant external costs have been defined as 'negative exter-
nalitiess which occur when transport consumers/producers impose higher costs 
onn society than they bear themselves'.4 The divergence between social costs (the 
costss imposed on society) and private costs (the costs faced by those undertaking 
activities)) is the result of market failure.5 

55 Design of the 'sectoral'  chapters 

Thee design of each one of the three chapters wil l be the same. 
Too be able to examine the extent to which the environmentally friendly and 
thee least or less environmentally damaging practices have been promoted over 
thee most or more environmentally damaging practices it is necessary, in the 
firstfirst place, to identify these various categories of practices. In other words, it is 
importantt to identify the environmental effects of the activity or activities that 
thee policy area in question wants to regulate. What are the effects of farming on 
thee environment? Are some farming methods more environmentally damaging 
thann others? Which transport modes are less environmentally damaging? What 
iss the environmental impact of the various energy sources? Thus, each of the 
'sectoral'' chapters wil l begin with an overview of these specific environmental 

44 Weinreich ct.al. 1998, p. 2 - see external costs that are included in this paper are: air pollution, climate 

change,, traffic noise and accidents. 
55 Stewart 2002, p. 7. 
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effects.. Note that this first overview concerns the negative effects of the activities 
themselvess and not of the policy. First, I wil l indicate which products, systems, 
methods,, etc. have more negative effects than others do. Later, I wil l examine 
whetherr and, if so to which extent, Community policy has stimulated these 
products,, systems and methods. 

InIn the second place, it is important to know what the background, content and 
scopee (which agricultural products, transport modes and energy sources are 
covered)) is of the original objectives of each one of the policy areas, as laid down 
inn the EC Treaty as well as which instruments are available to realise them. In 
otherr words, I wil l give a brief summary of the primary law relating to each one 
off  the policy areas. After all, the policy-specific objectives wil l be used to identify 
alll  the legislation that forms the respective policy area. 

Thee chapters will  continue with an overview of the secondary law making up 
thee various policy areas. The description of this secondary law is quite compre-
hensive.. The reason for this lies in the fact that I want to avoid being too selec-
tivee right from the beginning. This could prevent us from fully evaluating the 
integrationn (or lack thereof) in the policy areas later on. While describing the 
contentt of the various pieces of policy-specific legislation, some attention wil l 
alreadyy be given to the explicit environmental component in this legislation, if 
presentt of course. The overview of policy-specific secondary law is followed by 
aa brief description of'environmental legislation' that is specific to the sector in 
question. . 

Thee next parts of the chapters will  focus entirely on an analysis of the environ-
mentall  effects of the previously described policy-specific secondary law. The 
legislativee measures wil l be divided into two categories: i) those which have 
negativee effects on the environment because they encourage the most envi-
ronmentallyy damaging practices in order to achieve the policy-specific objec-
tivess in question, and 2) those which have positive effects on the environment 
becausee they promote environmentally sound (environmentally friendly and 
lesss environmentally damaging) practices in order to achieve those same objec-
tives.. In such a way, I hope to attain an overview of both integration efforts and 
integrationn failures. At the same time, however, I wil l analyse the instruments 
thatt have or are being used to encourage these different types of practices. As 
wass already indicated above, various categories of instruments are distinguished 
inn this regard. It concerns: a category of instruments of direct regulation, a 
categoryy of economic (or market-based) instruments (including financial and 
fiscalfiscal instruments) and a final category of instruments consisting of informa-
tionn exchange, training and/or R&D. Certain sui generis instruments have been 
classifiedd under one of these types of instruments despite the fact that they are 
somewhatt different. It concerns, for example, the cross-compliance instrument. 
Otherr classifications than the one presented in this study are possible of course. 
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Finally,Finally, each one of the 'sectoral' chapters wil l contain a part titled 
'Comments'' in which the integration efforts and the failures of that specific 
policyy area are put next to each other. In particular, it will be examined whether, 
andd if so, to which degree, the different types of legislation contradict or neutral-
isee each other. Or, in other words, to which extent the positive effects of the 
integrationn efforts are offset by the negative effects of the integration failures. I 
wil ll  even use empirical data of such agencies as the EEA to analyse whether the 
negativee effects on the environment of the various sectors have been reduced 
inn any way or not. These parts will also contain a summary of the instruments 
usedd to integrate. The ultimate aim is to get an idea of the net balance of the 
integration.. This part wil l contain some preliminary conclusions. It wil l also 
alreadyy include some suggestions for and effects of (possible) future action. 
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