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CHAPTERR V 

Thee Common Agricultura l Policy and the Environment 
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CHAPTERR V THEE COMMO N AGRICULTURA L POLICY AND THE ENVIRONMEN T 

ii  Introductio n 

AimAim and design of the chapter 
Unlikee the Community's Environmental Policy, the Common 

Agriculturall  Policy or CAP was one of the original activities of the EC (at the 
time,, the EEC). It was and still is one of the most important EC activities. Over 
thee years, it has led to a huge amount of Community legislation. Consequently, 
itt is one of the most 'mature' policy fields of the EC. In what follows, I will 
examinee the extent to which this policy area has contributed, if at all, to the pur-
suitt of the environmental objectives, based on the environmental principles and 
takingg account of the environmental criteria, as required by Article 6 EC. I wil l 
doo so by analysing the secondary law that makes up this policy area. 

Inn order to situate this secondary law, the chapter will begin, however, with 
aa brief description of the development and content of primary CAP law (objec-
tives,, principles, scope, etc.). Then it wil l continue with a discussion of the main 
featuress of the secondary law in this field. This consists of the so-called market 
andd price measures, on the one hand, and the measures relating to structural 
adjustmentt and other structural measures, on the other hand. It wil l be followed 
byy a short description of some of the secondary legislation relating to the 
approximationn of laws (in particular, that relating to plant protection products) 
andd finally, a brief overview of the research programmes specifically relating to 
thee agricultural sector. This part will end with a short description of the most 
importantt pieces of'environmental' legislation that are specifically relevant to 
thee agricultural sector. Subsequently, the identified environmental component 
off  the legislation wil l be further analysed by dividing the legislation into two 
categoriess on the basis of its environmental effect. I wil l distinguish, in particu-
lar,, legislation that promotes the most environmentally damaging practices and 
legislationn that promotes environmentally friendly and less environmentally 
damagingg practices. At the same time, the instruments that have been used for 
thee integration wil l be discussed. 

ScopeScope of the chapter 
Becausee this chapter gives an overview of the legislation adopted under the 

CAPP since its creation in the 1960s, it is impossible to describe and analyse 
alll  of it. Legislation that would qualify as 'CAP legislation' but that will not be 
discussedd in this chapter, because it would simply lead me too far, is, for exam-
ple:: the legislation on the so-called LEADER programme, legislation on labels 
forr specific character and geographical denominations, phytosanitary legisla-
tion,, legislation on the marketing of seed and plant propagating material, and 
Communityy plant variety rights legislation. 
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INTEGRATIO NN OF ENVIRONMENTA L PROTECTION INTO OTHER EC POLICIE S 

22 Characteristics of the agricultura l sector 

2.11 Economic importance and specific features of the sector 

EconomicEconomic importance 
Whereass the proportion of GDP (gross domestic product) for 

thee agricultural sector was 8.8% in 1958, it was only 2.5% in 1993. The employ-
mentt percentage decreased from 22.7% to 5.5% in the same period (data for the 
originall  six Member States). In 2000, the sector represented 2.3% of EU GDP 
andd 5.3% of employment. This shows the relative decline in importance of the 
sector.'' However, agriculture still covers 51% of EU territory and, thus, remains 
thee main land user.1 

SpecificSpecific features 
Off  old, the agricultural sector has been characterised by a great degree of 

statee intervention. An explanation may be found in the specific features of this 
sector.. Because of the bondage to the soil and the dependence on the weather, 
supplyy is not always in line with demand, which means that periods of surpluses 
(would)) alternate with periods of shortages. This is exactly why, since the end of 
thee 19th century, governments have, to a greater or lesser extent, regulated the 
agriculturall  sector.3 

2.22 Effects on the environment 

2.2.11 Introduction 

Itt is nott difficult to see how agricultural activity has a funda-
mentall  impact on the environment in the EC. These wide-ranging effects of 
agriculturee can be categorised as follows:4 

 effects on the physical quality of water, soil and air (pollution or overuse 
off  water, air pollution, degradation of soil); 
 effects on fauna, flora and their habitats, and 
 effects on the (visual) landscape. 

Ass wil l appear from the next paragraphs, these effects may be both negative and 
positive. . 

rr Fennell 1997, p. 53 and EEA, Environmental signals 2000, p. 30. 
22 Commission Communication 'Directions towards sustainable agriculture', COM(i999)22, p. 17. 

'' Barents & Brinkhorst 2001, p. 424. 
44 This categorisation is based on that of Baldock & Beaufoy 1993, p. 27. 
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CHAPTERR V THE COMMO N AGRICULTURA L POLICY AND THE ENVIRONMEN T 

2.2.22 Negative effects of the agricultural sector 

Itt can not be denied that agricultural activities have many 
effectss on the state of the environment. After all, the very nature of agriculture 
iss to modify the original status of natural sites.5 It is undeniable also that these 
effectss are often negative. More in particular, agricultural activity may lead to 
overusee of water, poor water quality, loss of biodiversity, soil degradation and air 
pollution.6 6 

InIn certain parts of the EU, water is being abstracted by agriculture for irriga-
tionn for example. Excessive abstraction may lead to desertification and salinisa-
tionn by intrusion of seawater. Drainage and irrigation may also destroy natural 
habitats,, both in wetlands and steppe areas, which, in its turn, adversely affects 
floraa and fauna. Further, agriculture is a major source of nitrates and phos-
phatess in water, which may lead to eutrophication of fresh and coastal water and 
contaminationn of groundwater. Water pollution may also occur from the use of 
pesticidess if residues enter water supplies, surface and ground waters. This may 
affectt biodiversity. Moreover, agricultural activities may contribute to physical 
(erosion,, desertification, waterlogging and compaction), chemical (acidifica-
tion,, salinisation, contamination by pesticides and heavy metals) and biological 
(changess to micro-organisms and to the humus content of soil) degradation of 
thethe soil. In addition, certain practices are responsible for air pollution and contrib-
utee to the greenhouse effect. Animal production, for example, is an important 
sourcee of ammonia emissions, leading to soil and water acidification, and of 
emissionss of methane, which is a potent greenhouse gas. Nitrous oxide from 
fertiliserr also contributes to the greenhouse effect while methyl bromide, used 
inn horticulture, is an ozone depleting substance. Besides pollution of the envi-
ronment,, agricultural activity also leads to depletion of environmental resources. 

2.2.33 Positive effects of the agricultural sector 

Thee relationship between environment and agriculture is a 
speciall  one. On the one hand, certain farming practices have negative effects on 
thee environment. On the other hand, however, agriculture has helped shape and 
preservee the landscape in Europe, a landscape that is perceived now as being 
worthh protecting. In this respect, it may be recalled that the term 'environment' 
inn the context of the Environment Title in the EC Treaty includes both natural 
andd semi-natural or man-made 'environment' (see Chapter II , Section 7.2.2). 

Scheelee 1996, p. 3. 

Thee summary of negative environmental effects of the agricultural sector  is based on information in the 

followingg documents: Commission, CAP Working Notes 'Agricultur e and environment', 1997, para. 2.2 

(onn file with the author); Communication 'Directions towards sustainable agriculture' COM(i999)22, 

p.. 8-18; EEA, Environmental Signals 2000, p. 30-36 and EEA, Environmental Signals 2001. p-49-;6. 
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Overr centuries, agriculture has contributed to the creation of most of this man-
madee environment. Martin Scheele describes the process as follows: 

'The'The beneficial effects are produced because over hundreds of years agricultural 
productionproduction has created cultivated landscapes that correspond to today's perception of 
desireddesired landscapes and which provide a level ofhiodiversity that is often much richer 
thanthan that of the original status. Once cultivated landscapes have been established, 
continuationcontinuation of agricultural production is a central precondition for avoiding land 
erosionerosion and degradation of soils.' 

Thus,, certain, so-called 'low-input' or 'extensive', farming systems have or have 
hadd a positive effect on the landscape. These extensive farming systems, which 
havee been called 'high natural value' or HNV farming systems, support relatively 
richh and often diverse semi-natural habitats.7 More recently (in the last couple of 
decades)) new environmental benefits of agricultural activity have been discov-
ered.. For example, agriculture may contribute towards the reductions of CO2 
andd other polluting emissions through the development of renewable energy 
sourcess (see also Chapter VII , Section 2.2). This beneficial effect comes from 
thee production of non-food products, such as oilseeds and biogas. 

Ass for the stewardship of the landscape, it seems quite logical that anything 
thatt endangers the continuation of the so-called HNV farming systems will put 
thee habitat types dependent on them at risk. Indeed, certain developments can 
orr have already endangered the farming systems in question. On the one hand, 
theree are the negative effects of the introduction of'high-input' or 'intensive' 
farmingg practices or systems (i.e. practices/systems that intensify the use of 
inputs).. These may lead to, for example, reparcelling with removal of hedge-
rowss and stonewalls and clearing of woods, realignment of watercourses and 
abandonmentt of terraces.8 This may cause a reduction in biodiversity of the 
landscapee and of the natural habitats that traditional (read: extensive)9 agricul-
turee helped create. On the other hand, there is the dangerous development of 
thee cessation of farming all together. Certain farming systems may proof to be 
essentiall  to maintain soil quality and/or prevent soil erosion, e.g. managed graz-
ing,, the presence of hedges and trees, and traditional rotation patterns.10 Even 

77 Baldock & Beaufoy 1993, p. 33. They define 'natural' habitats as those unmodified by man and extremely 

scarcee in most parts of the EC, while 'semi-natural' habitats are those 'which owe their character to 

somee degree of human intervention but nevertheless are composed of native species and have structural 

featuress corresponding to those of natural habitats'. See for the definition of HNV farming systems: 

Baldockk & Beaufoy 1993, p. n. 
88 Commission, CAP Working Notes 'Agriculture and environment', 1997, para. 2.2.4 (on n l e w ' m m e 

author). . 
99 For the difference between the two terms: Baldock & Beaufoy 1993, p. 34. 
100 See Communication 'Directions towards sustainable agriculture', COM(i999)22, p. 13. 
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thee Commission has argued that maintaining farming with extensive crops and 
grasslands,, in particular in wetlands, steppic areas and mountains contributes 
too conserving endangered species of flora and fauna. By maintaining such biodi-
versity,, agriculture can ensure the survival of genetic resources." 

2.2.44 The n e t balance and interdependence 

Itt has been observed that the net balance between the positive 
andd negative environmental impact of farming differs between regions and 
dependss on a number of factors. These range from natural ones (soil, water 
availability,, climate) to farm management practices (intensification/extensifica-
tion,, agri-environment measures)." As for the latter, it seems that, generally, 
intensivee farming practices tend to have a greater negative impact on the envi-
ronmentt than extensive practices.13 It was observed already under the previous 
paragraphh that traditional (extensive) farming practices have contributed to the 
creationn of cultivated landscapes while intensive farming systems seem to be a 
threatt to these landscapes. More than intensive systems, extensive systems tend 
too be associated with conditions that are more favourable for many species of 
faunaa and flora.14 

Itt should be recalled that the above distinction between intensive and exten-
sivee farming systems and their effects on the environment is a generalisation. 
Theree is still a lack of comprehensive information concerning the environmen-
tall  effects of particular agricultural sectors and systems. In fact, on 5 April 2001 
somee studies were presented dealing with the relationship between agricultural 
practicess and the environment.1' It concerned, more in particular, studies on 
thee effects of olive oil production, arable crop production, dairy production, 
irrigationn and maize cultivation. As their background, reference is made to the 
integrationn requirement. It is indicated that one of the obstacles to achieving the 
requiredd integration is a lack of clear and comprehensive information concern-
ingg the environmental effects of particular agricultural sectors and systems, as 
welll  as an absence of research into 'practical policy options'. Similar studies had 
beenn carried out in 1998 in the wake of the Commission's Agenda 2000 propos-
als.. Below, I wil l examine whether the legislation ultimately adopted out of these 
proposalss does indeed incorporate environmental concerns. 

111 Commission, CAP Working Notes 'Agriculture and environment', 1997, para. 2.1 {on file with the 

author). . 
1111 EEA, Environmental Signals 2000, p. 31. 
133 This does not hold for emissions of methane however. See Communication 'Directions towards sustain-

ablee agriculture' C0M(i999)22, p. 13. 

'44 Baldock & Beaufoy 1993, p. 33. 

'ss Studies on the relationship between agricultural practices and the environment 2001, website DG Envi-

ronmentt (on file with the author). 
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Finally,, it should be emphasised here that agriculture and the environment 
aree interdependent. Even though agricultural activity pollutes the environ-
ment,, it stays dependent on it. The environment conditions agriculture because 
itt provides for the necessary natural resources and it affects the quantity and 
qualityquality of its products.'6 Consequently, environmental pollution, resulting partly 
fromm agricultural activity and partly from other human activities, has negative 
effectss for agriculture itself. In other words, agriculture is 'both the victim of 
pollutionn and the cause of multiple harm'.17 

2.2.55 Summary and next step 

Inn summary, it appears that agriculture has or can have damag-
ingg as well as beneficial effects on the environment, if one interprets the latter 
broadlyy so as to include semi-natural or man-made environment/landscape. 
Itt also seems that, generally, these negative and positive effects can be linked 
too certain types of farming systems or practices. As already indicated, in what 
follows,, I wil l examine which systems or practices have been encouraged and 
whichh have been discouraged in the context of the CAP. In other words, it wil l 
bee analysed whether and if so, how, CAP measures have led to an enhance-
mentt of the positive and/or negative consequences of agricultural activity for 
thee (natural and semi-natural) environment. In order to do so, it is necessary to 
brieflyy describe the content of the secondary legislation that makes up the CAP. 
Thee overview of this policy area wil l begin, however, with a summary of the 
Treatyy framework (or primary law) on which the various directives and regula-
tionss have been based. 

33 The Common Agricultura l Policy (CAP) 

3.11 Development of the EC Treaty Title on the CAP 

3.1.11 The need for a common agricultural policy 

Itt was obvious to the founding Member States of the Euro-
peann Economic Community that the move towards economic integration had to 
includee agriculture.'8 As was already indicated above (in Section 2.1), over the 
years,, all of these States had regulated their agricultural markets to a greater or 
lesserr extent. The application (after the so-called transitional period) of the free 

166 Commission, CAP Working Notes 'Agriculture and environment', 1997, para. 3 (on file with the author). 
177 Mekouar 1990, p. 3. 

Barentss 1994, p. 4. 

204 4 



CHAPTERR V THE COMMO N AGRICULTURA L POLICY AND THE ENVIRONMEN T 

movementt of goods provisions would have undermined these national market 
organisations,, which were chiefly based on price interventions coupled with 
importt and export regulation.19 This was just one of several practical arguments 
inn favour of including the agricultural sector in the common market and thus 
providingg for specific provisions on this sector in the EEC Treaty.*0 

Itt is against this background that the provisions in Article 32 EC must be 
regarded.. Article 32,1 (formerly Article 38,1) EC states that the common market 
shalll  extend to agriculture and trade in agricultural products. Article 32,4 EC 
furtherr provides that the establishment of a Common Agricultural Policy or 
CAPP must accompany the operation and development of this common market 
forr agricultural products. The common market for agricultural products and 
thiss CAP are thus indissolubly linked. However, such a common policy relating 
too the agricultural sector was not to be developed merely for the sake of estab-
lishingg and operating a common market in such products. The CAP had, and 
stilll  has, great importance for the whole integration process. After all, according 
too Article 3, d EC, the development of a common policy in the sphere of agricul-
turee (and fisheries) is one of the means to achieve the Community objectives in 
Articlee 2 EC." 

Ass to what this CAP had to look like exactly, the Treaty was (and remained) 
lesss helpful. It merely gives an indication of what its objectives should be (now 
Articlee 33 EC), which instruments can be used (now Articles 34-36 EC) and what 
thee available powers are (now Article 37 EC) in this context. In other words, the 
titlee on agriculture in the Treaty provides for a framework that had to be devel-
opedd further by the institutions. The reason for this vagueness can be found 
inn the simple fact that the founding Member States had only been able to agree 
thatt the agricultural markets had to be organised in a common manner but had 
failedd to decide on the exact manner in which this should happen.12 

Beforee discussing how the institutions have worked out the framework given 
byy the Treaty into secondary legislation, it is good to examine this framework 
(i.e.. the objectives, instruments and powers in relation to the CAP) a littl e bit 
closer.. Some observations should be made also about the scope of the policy. 
Finally,, a brief overview will be given of developments in the very first years 
off  the CAP, including the distinction between the two sub-policies of the CAP 
(markett and price policy versus structural policy). Because the legislation is 
commonn to both sub-policies, the rules on the financing of this policy field 
(includingg the connection with the EC regional policy), the applicable competi-
tionn and state aid regime and, last but not least, the legislation on producer and 
inter-branchh organisations wil l be dealt with in this section as well. 

199 See also Kapteyn &  Verloren van Themaat 1998, p. 1131 and Barents &  Brinkhors t 2001, p. 425. 
100 See for  other  practical arguments as well as for  more political ones: Snyder  1985, p. 6 and Barents 1994, 

p.. 4 and 5. 
211 See also Kapteyn &, Verloren van Themaat 1998, p. 1132 and Snyder  1985, p. 7. 

""  Barents 1994, p. 6. 
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3.1.22 The Treaty provisions on the CAP: primary agricultural 
law w 

TheThe objectives of the CAP 
Articlee 33 EC provides that the objectives of the CAP shall be: 

a)) to increase agricultural productivity (and this by way of promoting 
technicall  progress, ensuring the rational development of agricultural 
productionn and the optimum utilisation of the factors of production, in 
particularr labour); 

b)) to ensure a fair standard of living for farmers, in particular by increasing 
individuall  earnings; 

c)) to stabilise markets; 
d)) to assure availability of supplies; 
e)) to ensure reasonable consumer prices. 

Inn addition, Article 33, 2 EC contains three guidelines or criteria that should be 
takenn into account when working out the CAP. In particular, account should be 
takenn of: 

a)) the particular nature of agricultural activity resulting from the social 
structuree of agriculture and from disparities between regions; 

b)) the need to make gradual adjustments; 
c)) the fact that the agricultural sector is closely linked to other economic 

sectors. . 

Thee objectives of the CAP can be divided into objectives dealing with (long-
term)) 'structural policy' (Article 33,1 (a) and (b) EC) and objectives concern-
ingg (short-term) 'market and price policy' (Article 33,1 (c), (d) and (e) EC).23 In 
otherr words, it is possible to distinguish two main 'sub-policies' in the CAP. 
Thee precise relationship between these two components is, however, not speci-
fiedfied in the Treaty and thus belongs to the discretionary power of the Council. 
Thee Court has confirmed this in its case law. It stated, in particular, that 'in 
determiningg their policy in this area, the competent Community institutions 
enjoyy wide discretionary powers regarding not only establishment of the factual 
basiss of their action but also definition of the objectives to be pursued, within 
thee framework of the provisions of the Treaty, and the choice of the appropriate 
meanss of action'.24 This broad discretion corresponds to the political responsi-
bilitiess imposed upon them by Articles 34 and 37 EC.25 In addition, the Court 

133 See also Barents 1994, p. 32 and Kapteyn & Verloren van Themaat 1998, p. 1133. 
244 Joined cases 197-200,243, 245 and 247/80 Ludwigshafener Walzmühle v Council and Commission 

(1981]]  ECR 3211, para. 37. 
155 Joined cases C-267/88 to C-285/88 Wuidart and Others [1990] ECR 1-435, Para- W C a se 0-311/90 Josef 

Hierll  v Hauptzollamt Regensburg [1992] ECR I-2061, para. 13. 
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decidedd that when certain of the objectives conflict with each other it is possible 
forr the institutions to give 'temporary priority' to one of them, however, only 
too such an extent that the realisation of the other objectives does not become 
impossible.16 6 

Itt may be added that other distinctions have been made in relation to the 
Articlee 33 EC objectives.17 A second possible distinction concerns that between 
sociall  (fair standard of living for producers and reasonable prices for consum-
ers)) and economic objectives (increase productivity, stabilise markets and assure 
availabilityy of supplies). It is also possible to distinguish between producer 
interestss (first three objectives) on the one hand, and consumer interests on the 
otherr (last three objectives). However, the Court ruled that individual rights 
relatingg to income or economic freedom cannot be derived from these provi-
sions.18 8 

Itt is important to know what the objectives of the CAP are because, as 
alreadyy indicated, the CAP secondary legislation to be examined in this chapter 
iss identified on the basis of these objectives. In this respect, it is important to 
observee that the Court has ruled that ensuring the welfare of animals is not 
onee of the CAP objectives.19 In fact, according to the Court, it is not even part of 
thee objectives of the Treaty as defined in Article 2 EC. Indeed, in my opinion, 
itit  cannot be classified as an environmental objective either. The reason lies in 
thee fact that the term 'environment' does not seem to cover animals born in 
captivityy (see also above, Chapter II , Section 7.2.2). For these reasons, legislation 
relatingg to animal welfare wil l not be dealt with in this chapter. This does not 
excludee the fact that legislation relating to animal welfare may have beneficial 
sidee effects for the environment and in such a way contribute to the achievement 
off  environmental objectives. If a measure requires a farmer/producer to keep 
fewerr chickens on the farm, for example, this will lead to less manure, which is, 
inn its turn, beneficial for the environment. 

InstrumentsInstruments to develop and implement the CAP 
ArticleArticle 34,1 EC provides that, the core of the CAP, the common regulation 

off  the agricultural markets, shall take one of the following forms: common 
ruless on competition, compulsory coordination of the various national market 

Joinedd Cases 197-200, 243, 245 and 247/80 Ludwigshafener  Walzmühle v Council and Commission 

[1981]]  ECR 3211, para. 41; Case 59/83 Biovilac SA NV v Commission [1984] ECR 4057, para. 16; Case 

C-280/933 Germany v Council (1994] ECR I-4973, para. 47 &  51; Case C-122/94 Commission v Council 

[1996]]  ECR [-881, para. 24. 
1717 Barents 1994, p. 32. 
188 See e.g. Case 281/84 Zuckerfabri k Bedburg AG et al. v Council [1987) ECR 49, para. 23 and Case C-311/ 

900 Josef Hierl v Hauptzollamt Regensburg [1992] ECR I-2061, para. 13. 
299 Case C-189/01 Jippes [2001] ECR 1-5689, para. 71. Compare Case C-131/86, United Kingdom v Council 

{Laying{Laying Hens Case) [1988] ECR 905, para. 19. 
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organisationss or a European market organisation. This list simply indicates that 
thee Community legislator should choose one of these models for achieving the 
objectivess of Article 33 EC.3° Article 34, 2 EC gives a non-exhaustive enumera-
tionn of the instruments that can be used to organise the market- No particular 
instrumentt is a priori  excluded for these purposes.3' It appears from these Treaty 
provisions,, however, that the framers had a preference for price intervention 
policy,, based on guarantees for the producer and regulation of imports and 
exports.3**  Article 36 EC provides for the possibility, in relation to agricultural 
productionn and trade, to depart from the general competition rules. The Court 
hass recognised the priority of the CAP over the Treaty objectives relating to 
competitionn and the power of the Council to decide to what extent the competi-
tionn rules are to be applied in the agricultural sector." 

Finally,, it should be observed in this context that two principles limit the way 
inn which agricultural markets are regulated. It concerns, more in particular, the 
proportionalityproportionality principle (intervention in the market mechanisms shall be limited 
too what is necessary for the attainment of the CAP objectives) and the non-
discriminationdiscrimination principle (any discrimination between producers or consumers 
shalll  be prevented). These principles are laid down now in Article 34, 2 second 
sentencee EC. 

ScopeScope and legal basis 
Thee first and third paragraph of Article 32 EC and the annex to which the 

latterr refers (Annex I to the EC Treaty) determine the scope of the CAP. In 
thesee provisions the scope of the CAP is, more in particular, defined in terms 
of'agriculturall  products', the first paragraph states that these are 'products of 
thee soil, of stockfarming and of fisheries and products of first-stage processing 
directlyy related to these products'. The third paragraph of the article refers to a 
list,, however. It provides that the Treaty provisions relating to a CAP will apply 
too the products listed in an annex to the EC Treaty. Because theree are some 
discrepanciess between the definition in the first paragraph and the list to which 
thee third paragraph refers, it has been determined that the latter takes priority 
overr the first.34 The Court has also ruled that the annex in question is exhaus-
tive.355 However, if it appears that measures relating to 'non-annex products' are 
necessaryy in order to regulate the markets for 'annex-products', these measures 

300 Kapteyn & Verloren van Themaat 1998, p. 1137. 
3'' See Case 0-240/90 Germany v Commission (1992] ECR1-5383, para. 18. Decisive is whether the instru-

mentt is necessary to achieve the objectives of the CAP. 
311 See also Kapteyn & Verloren van Themaat 1998, p. 1137 and Barents & Brinkhorst 2001, p. 426. 
333 See e.g. Case C-280/93 Germany v Council [1994] ECR I-4973. para. 61. 
344 Case 61/80 Stremsel [1981] ECR 851, para. 21 and Case 77/83 Cilfi t [1984] ECR 1257, para. 6. 
355 Case 2 and 3/62 Gingerbread [1962] ECR 851 on 869. 
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cann also be taken on the basis of Article 37 EC. Non-annex products may help in 
thee production, marketing and industrial or human consumption of annex-prod-
ucts.. For example, pesticides are used for the production of fruit and vegeta-
bles.'66 It should be observed that the CAP may also consist of measures of which 
thee scope is defined in terms of persons, such as income supplement schemes 
andd various structural measures, which relate directly to agricultural producers 
orr specific groups of producers.37 Indeed, such measures have been adopted and 
wil ll  therefore be discussedd below, in the section on secondary CAP legislation. 

Because,, in general terms, trees and forestry products are not included in 
thee list of agricultural products, measures relating to them wil l normally fall 
outsidee the scope of the CAP unless they are used to help achieve one or more of 
thee CAP objectives in Article 33 EC. Such measures do exist and are discussed 
beloww in Section 3.3.5. The regulations on the protection of the Community's 
forestss against atmospheric pollution and against fire wil l not be discussed 
becausee they are not primarily aimed at contributing to the attainment of one 
orr more Article 33 EC objectives.38 The positive consequences of this legislation 
onn agriculture are incidental. Nor are these regulations specifically designed to 
alleviatee the negative impact of agricultural activity on the environment, which 
wouldd make them agricultural-related environmental legislation. Moreover, 
thesee forestry schemes are not financed by the agricultural funds. 

Thee broadly drafted Article 37, 2 EC contains the actual legal basis for the 
CAP.. It provides that the Council shall make legislation as well as adopt recom-
mendations,, on the basis of proposals from the Commission and after having 
consultedd the European Parliament. It is also provided that the Council decides 
byy qualified majority. However, in practice, most decisions are taken by unanim-
ity,, as a consequence of the so-called Luxembourg Accords (1966).39 What 
usuallyy happens is that the Council adopts some basic regulations, which are 
thee framework for further implementing Council and Commission regulations. 
Inn relation to Article 37 EC, the EC J has decided that it is the appropriate legal 
basiss 'for any legislation concerning the production and marketing of agricul-
turall  products listed in Annex II to the Treaty which contributes to the achieve-
mentt of one or more of the objectives of the common agricultural policy set out 
inn Article 39 of the Treaty'.40 On the basis of this case law, it has been argued 

366 Case C-11/88 Commission v Council [1989] ECR 3799. See also Barents 1994, p. 29. 
377 Barents 1994, p. 30 referring to Case 139/77 Denkavit [1987] ECR 1317, para. n. 
388 Regulation 3528/86 on the protection of the Community's forests against atmospheric pollution, OJ 

19866 L326/2 (validity extended until 31/12/2002 by Regulation 804/2002, OJ 2002 L132/1) and Regula-

tionn 2158/92 on protection of the Community's forests against fire, OJ 1992 L217/3/ (validity extended 

byy Regulation 805/2002, OJ 2002 L132/3). See also Joined Cases C-164/97 and C-165/97 Parliament v 

Councill  [1999] ECR I-1139. 
399 Butt. EC 3-66, p. 8. See also in Europocket 2002, p. 447-448. 
400 See e.g. Case 68/86 United Kingdom v Council [Hormone Case) [1988] ECR 855, para. 14. 
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thatt Article 37 EC is the 'exclusive' basis or the lex specialis for all rules on the 
productionn and marketing of agricultural products, to the extent to which those 
ruless contribute to the attainment of one or more objectives of the CAP as set 
outt in Article 33 EC, but irrespective of their primary purpose. According to this 
literature,, Article 37 EC does not just take priority over Article 94 EC, but also 
overr Articles 95 EC, 100,133 and 175 EC.41 As indicated in the introduction to 
thiss chapter, to avoid getting trapped in this discussion on the proper legal basis 
off  Community measures, I wil l concentrate on the content of the legislation, 
examiningg the objectives of the various pieces of legislation ourselves. 

3.1.33 The first years of the CAP 

StresaStresa Conference and its results 
Inn order to work out the details of the CAP, the Commission 

convenedd a conference (as provided for in Article 43,1 EC, now Article 37,1 EC) 
inn Stresa (1958). On the basis of the results of this Conference, the Commis-
sionn drafted its first proposals and submitted them to the Council in June i960. 
Theyy consisted of a review of the national agricultural policies and an indication 
off  the main elements of the future common policy: structural improvements, 
markett and price policy, trade aspects and social elements.42 All of this was to 
bee developed into an integrated policy. Short-term policy (i.e. market and price 
policy)) would take place in the form of sectoral market organisations.43 In the 
1960s,, the main elements of the Commission's proposals relating to market 
andd price support were worked out in specific legislation forming the (initial) 
basiss of the policy area. Basic regulations, which gradually established the 
so-calledd common market organisations (or COM), were adopted. They were 
supplementedd with rules on the financing of the CAP and on competition in the 
sectorr (see immediately below). Measures relating to structural adjustment or 
agriculturall  structures followed much later, as wil l appear from the overview of 
secondaryy legislation below. 

MarketMarket and price policy v policy relating to structural adjustment 
Thus,, over the years, two separate 'subpolicies' were developed within the 

CAP:: a subpolicy consisting of market and price support measures (relating to 
agriculturall  products) and a subpolicy encompassing all measures relating to 
agriculturall  structures. This division corresponds with that of the CAP objec-
tivess in Article 33 EC: objectives concerning (short-term) 'market and price 
policy'' (Article 33,1 (c), (d) and (e) EC) and objectives dealing with (long-term) 

411 Barents 1994, p. 64. See in the same sense: Ziegler 1996, p. 180. 
422 Fennell 1997, p. 25 (referring to COM(6o)ic>5). 
433 See also Barents 1994, p. 8. 
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'structurall  policy' (Article 33,1 (a) and (b) EC). The distinction between the 
twoo subpolicies is reflected in the basic principle underlying the financing 
arrangementss of the CAP. More in particular, it corresponds with the separation 
betweenn the Guarantee and the Guidance operations under the CAP fund,44 as 
wil ll  be discussed immediately below. Over the years and mainly as a result of 
subsequentt reform rounds, this distinction has blurred, however, as will appear 
fromm the overview of CAP legislation below. Because the rules on the financ-
ingg of the CAP are common to both the market and price (sub)policy and the 
structurall  (sub)policy they wil l be discussed in this section on the development 
off  the EC Treaty Title on the CAP. The same is true for the competition and 
Statee aid rules and the legislation on producer and interbranch organisations. 
Speciall  attention wil l be given to the environmental elements in these ruless and 
legislation. . 

3.1.44 Financing of the CAP 

FinancingFinancing of the CAP 
Thee CAP was, and still is, funded through the so-called 

EuropeanEuropean Agricultural Guarantee and Guidance Fund (EAGGF), which forms 
aa part of the Community's budget. Article 34, 3 (formerly Article 40,4) EC 
expresslyy provides for the establishment of such a fund. It was set up in 1962 
byy Regulation 25/62.*' In the very beginning the fund was largely limited to 
thee market policy, however.. Regulation 25/62 provided that the revenue from 
importt levies should accrue to the Community budget and that the fund should 
financefinance export refunds and intervention purchases as well as common measures 
aimedd at attaining the objectives of Article 33,1 (a) EC, including the structural 
modificationss required for the proper working of the common market. Because 
off  the limited scope of the last category of measures to be financed, a large area 
off  structural adjustment was not covered by any Community aid. In 1964, the 
Fundd was split into two parts, however: the Guarantee section, which supports 
thee prices of products (under the COM regimes), and the Guidance section, 
whichh is used to (co-) finance structural measures.*6 A new basic regulation 
onn the financing of the CAP was adopted in 1970.47 In its turn, this regulation 
wass replaced by Regulation 1258/1999, which has contained the basis rules on 
thee financing of the CAP effectively from 1 January 2000 (see on the content of 
thiss new regulation below, Section 3-2.5).48 Comments on the efforts that have 

444 See also Barents 1994, p. 372. 
455 Council Regulation 25/62 on the financing of the common agricultural policy, OJ1962 No 30, p. 991. 
466 Council Regulation 17/64 on the conditions for  granting aid from the European Agricultura l Guidance 

andd Guarantee Fund, OJ 1964 L34/586. 
477 Council Regulation 729/70 on the financing of the common agricultural policy, OJ 1970 L94/13. 
488 Council Regulation 1258/1999 on the financing of the common agricultural policy, OJ 1999 L160/103. 
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beenn made over the years to curb budgetary expenditure wil l follow below in the 
contextt of the discussion of the various CAP reform rounds. 

LinkLink  with EC regional policy 
Itt is necessary to observe here that the Guidance Section of the EAGGF is 

onee of the so-called Structural Funds, designed to further the objectives laid 
downn in the Treaty Title on the EC economic and social cohesion policy or the 
ECC regional policy (Articles 158 to 162 EC). This is not surprising in view of the 
factt that some of the CAP legislation was, and still is, mainly or partly designed 
too assist farmers in disadvantaged and problem regions. These structural 
measuress have led to a growing concern for the overall development of rural 
areas.499 Recently, this resulted in a consolidation of all structural CAP measures 
inn one single regulation on support for 'rural development'. This represents 
thee so-called 'second pillar' of the CAP now. General rules on the Structural 
Fundss were laid down in Regulation 2052/88, which was substantially amended 
inn 1993.5° In 1999, these rules were revised again under Regulation 1260/ 
1999,, which repealed and replaced the 1988 regulation.5' The early legislation 
contained,, what could be called, a 'compatibility or cross-compliance clause' in 
Articlee 7. It required that measures financed by the Structural Funds were 'in 
keepingg with' {1988 version) or were 'in conformity with' {1993 version), inter 
alia,alia, the EC environmental policy. Additional, more concrete environmental 
guaranteess were added in 1993. In particular, it was stipulated that the various 
planss to be submitted by the Member States to the Commission under the Struc-
turall  Funds regulation had to contain a) an assessment of the environmental 
situationn of the regions concerned; b) an EIA of the envisaged (development) 
strategiess and operations; c) a description of the arrangements made to involve 
environmentall  authorities in the preparation and implementation of the opera-
tionss and d) a description of the arrangements made to ensure compliance with 
ECC environmental rules. The current legislation retains both the compatibility 
clausee and the additional environmental guarantees, although the latter seem 
too be more specific and, at the same time, more limited in scope (i.e. only in rela-
tionn to certain plans/projects) now. A requirement to differentiate contributions 
forr environmental reasons is added and environmental concerns are incorpo-
ratedd in the provisions on monitoring and evaluation. In addition, it is explicitly 

499 Bongaerts 2000, p. 244-245. 
500 Council Regulation 2052/88 on the tasks of the Structural Funds and their effectiveness and on coordi-

nationn of their activities between themselves and with the operations of the European Investment Bank 

andd the other existing financial instruments, OJ1988 L185/9 and Council Regulation 2081/93 amend-

ingg Regulation 2052/88, OJ 1993 L193/5. 
511 Council Regulation 1260/1999 laying down general provisions on the Structural Funds, OJ 1999 L161/ 
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providedd now that, in pursuing the objectives of the regional policy, the Commu-
nityy must contribute to, inter alia, environmental protection. It has been argued 
thatt the early cross-compliance clause wass too vague to be really effective in 
preventingg or controlling negative environmental effects of individual projects.52 

Itt would appear that all of the (specific) environmental guarantees introduced 
inn 1993 and (more or less) retained in 1999 might result in a better application 
off  the compatibility clause. The wording of the clause itself was adjusted as well 
sincee it now refers to environmental rules instead of environmental policy. 

3.1.55 Competition and State aid rules 

Ass already indicated above, Article 36 EC provides for the pos-
sibility,, in relation to the agricultural sector, to diverge from the general compe-
titionn rules. It stipulates, more in particular, that the Council shall determine 
thee extent to which the Treaty rules on competition apply to this sector. For 
thesee purposes, the Council adopted Regulation 26/62 applying certain rules of 
competitionn to production of and trade in agricultural products.» The regulation 
particularlyy provides for three exceptions to the prohibitions in Article 81,1 EC. 
Thiss means that Article 82 EC applies fully in relation to the agricultural sector. 
Ass for the exceptions to Article 81,1 EC, they mainly have practical importance 
forr agricultural cooperatives.54 

InIn relation to the State aid rules, it may be observed that Article 4 of Regu-
lationn 26/62 declares the provisions of Article 88,1 EC and of Article 88,3 
firstt sentence EC applicable to aids granted for production of or trade in the 
agriculturall  products listed in the relevant annex to the EC Treaty. In prac-
tice,, the non-applicability of the other provisions of Articles 87 to 89 EC is of 
limitedd importance, however, because the basic regulations establishing the 
variouss common market organisations expressly provide for the application of 
thesee provisions.55 As a consequence, the Treaty provisions in question are only 
inapplicablee in relation to sectors that are not (yet) subject to a common market 
regimee (i.e. potatoes other than starch potatoes, horsemeat, honey, coffee, alco-
holl  of agricultural origin and vinegars derived from alcohol and cork). Most of 
thee legislation setting out structural measures, measures that were to be partly 
financedfinanced by national funds, also provided for the application of the general 
Statee aid rules.56 The new regulation integrating all so-called rural development 
measuress (Regulation 1257/1999) expressly stipulates that Articles 87 to 89 EC 

522 Kramer 1995, p. 28-29. . 
533 OJ1962 No 30 p. 993. 
uu Barents 1994, p. 203. 
555 Kapteyn &  Verloren van Themaat 1998, p. 1140. 
566 See e.g. national aid in ESA in Articl e 19,4 of Regulation 797/85 (OJ 1985 L93/1). 
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applyy to national aid granted to (co-) support this rural development.57 Thus, 
besidess the wide powers of the Community to coordinate structural measures 
onn the basis of Article 36 EC, the Community also coordinates national aid 
measuress in this sphere by way of applying Articles 87 to 89 EC.'8 However, the 
mainn focus of this chapter will be on the environmental impact of the coordina-
tionn measures taken on the basis of Article 36 EC, which form secondary law. It 
wil ll  not deal with the attention given (or lack thereof) to environmental interests 
inn the context of the application of Articles 87 to 89 EC, or in other words, in the 
contextt of the application of primary law. The same is true for the application of 
otherr primary rules such as those on competition. In relation to the Treaty State 
aidd rules, it is sufficiënt to point to the following. 

Becausee the control of state aid to the agricultural sector was based on a 
wholee variety of different instruments (Council and Commission regulations, 
directivess or decisions), the Commission decided to adopt and publish a coher-
entt set of guidelines in 2000." These guidelines quote the text of Article 6 
EC,, subsequently pointing to the fact that the Community activities falling 
underr the scope of the integration clause include both the agricultural and the 
competitionn policy. Thus, the Commission intends to give particular attention 
too environmental issues in future notifications. It even provides that all these 
notificationss should contain an EIA of the activity aided. 

3.1.66 Producer and interbranch organisations 

Becausee the matter of the status and role of producer organisa-
tionstions is closely related to the competition issue and because there are provisions 
onn these organisations in both COM and structural legislation (so it is difficult 
too deal with the matter under one or the other), it seems best to discuss the 
applicablee Community regime right here. In the first place, producer organisa-
tionss are relevant for the CAP because they can help attain the objectives of this 
policyy area, e.g. by taking up regulatory functions such as the administration 
off  production aids or the control of quality rules (thus, improving the quality of 
thee product in question).60 For a small number of products (fruit and vegetables, 
olivee oil, & hops), market management (withdrawal of produce from the market, 
itss storage and disposal) has been in the hands of these producer groups.61 It 

577 Article 51 of Regulation 1257/1999. 
588 See also Kapteyn & Verloren van Themaat 1998, p. 1141. 
599 Community guidelines for State aid in the agriculture sector, OJ 2000 C28/2. 
600 See also Fennell 1997. p. 285. He points out that the underlying idea is that if producers of the same 

agriculturall  product form an alliance, they are able collectively to improve the quality of the product in 

questionn 'by enforcing grading standards, and the continuity of supply, by having centralized storage 

andd processing facilities'. 
611 Fennell 1997, p. 286. 
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iss therefore not surprising that legislation has been adopted, which is aimed at 
encouragingg the formation of these organisations but which, at the same time, 
containss the conditions for their official recognition. It should be observed in the 
secondd place, however, that the organisations could lead to restrictive practices 
andd discriminations. It is important to find a trade-offf  between these positive 
andd negative aspects.6* 

Overr the years, the rules on aid to encourage the formation and development 
off  the producer groups as well as the conditions under which they can be recog-
nisedd officially have been set out both in general, structural (Guidance-funded), 
andd market/product-specific (Guarantee-funded) legislation. As to the structural 
legislation,legislation, such rules were first set out in Regulation 1360/78 on producer 
groupss and associations.6*  Interestingly, Article 6 of this regulation (as amended 
byy Regulation 1760/87) gave producer organisations the power to decide on 
commonn rules for organic production.64 This provision was retained in Regula-
tionn 952/97 (see also below, Section 3-37).65 This more 'structural-orientated' 
legislationn has been repealed, however, by the adoption of Regulation 1257/1999 
onn rural development, which explicitly indicates that support in the framework 
off  rural development (i.e. support mainly funded by the Guidance section) is no 
longerr necessary because of the existing aid pursuant to several COMs regula-
tions. . 

Thee COM regulations currently in force that contain provisions on producer 
groupss (and associations or unions of producer groups) are: Regulation 136/66 
onn the COM in oils and fats (title on olive oil); Regulation 1696/71 on the COM 
inn hops; Regulation 2075/92 on the COM in tobacco; Regulation 2200/96 on 
thee COM of fruit and vegetables and Regulation 1493/1999 on the COM in 
wine.wine.6666 Some, not all, of these regulations contain provisions relating to envi-
ronmentall  protection. In particular, Ji rst, the COM legislation for the tobacco 

622 Barents 1994, p. 207. 
633 Council Regulation 1360/78 on producer  groups and associations thereof, OJ1978 L166/1. See for  more 

onn this regulation: Fennell 1997, p. 288. He observes that the regulation 'was intended to be of assist-

ancee to farmers in regions and sectors where there were severe structural deficiencies, due to small size 

off  farms and poor  organization.'  The legislation could thus be classified as 'structural' . It was of limited 

scopee (at first, it only applied to Italy, certain French regions and Belgium), however, because some 

Memberr  States, who did not have problems with production and marketing structures, could not see the 

needd for  the legislation. See also Snyder  1985, p. 169. 
644 Council Regulation 1760/87, OJ 1987 L167/1. 
655 Council Regulation 952/97 on producer  groups and associations thereof, OJ 1997 L142/30. 
666 Council Regulation 136/66 on the COM in oils and fats, OJ 1966 No 172 p. 3025; Council Regulation 

1696/711 on the COM in hops, OJ 1971 L175/1; Council Regulation 2075/92 on the COM in tobacco, OJ 

19922 L215/70; Council Regulation 2200/96 on the COM of frui t and vegetables, OJ 1996 L297/1 and 

Councill  Regulation 1493/1999 on the COM in wine, OJ 1999 L179/1. 

215 5 



INTEGRATIO NN OF ENVIRONMENTA L PROTECTION INTO OTHER EC POLICIE S 

sectorsector provides for specific aid to be given to producer groups for environmental 
purposes.677 Second, the environmental component in the COM legislation relat-
ingg to fruit and vegetables as well as wine is a lot stronger. Normally, in order to 
bee recognised officially, the producer organisations must satisfy a whole series 
off  conditions. These relate to the aims to be pursued and the content of their 
'ruless of association' or statutes, but may also include their number of members, 
thee volume of marketable production they cover and their effectiveness. As to 
thee aims to be pursued, the provisions sometimes include a reference to envi-
ronmentall  aims. More in particular, the COM regulation relating to fruit and 
vegetabless and the one relating to wine both require that the producer organisa-
tionss promote the use of environmentally sound cultivation practices, produc-
tionn techniques and waste-management practices.68 Moreover, it is stipulated 
thatt the statutes of the fruit and vegetable producer organisations must require 
theirr producer members to apply rules relating to environmental protection, 
whichh the organisations must adopt themselves. Again, all of these require-
mentss must be met by the organisations in question in order for them to be 
eligiblee for recognition. Third and final, besides financial aid for environmental 
purposess (tobacco organisations) and environmental conditions for recognition 
(fruitt & vegetables and wine organisations), another instrument has been used 
inn this legislation that may help achieve environmental objectives: the instru-
mentt of the 'declaration of generally binding'. The COM regulation for the fruit 
&&  vegetables sector allows Member States, under certain conditions, to extend 

Articlee 12 of Regulation 2075/92 on the common organization of the market in raw tobacco (OJ1992 

L215/70),, as amended by Regulation 1636/98 (OJ 1998 L210/23). 

'inn particular to protect the quality of water, soil and landscape and preserve and/or encourage biodi-

versity'' (c/respectively Article 11,1 (b) (4) and Article 39,1 (b) (iv)). In this context, producer organisa-

tionss will only be recognised if they enable their members to obtain technical assistance in using these 

environmentallyy sound cultivation practices (cf respectively Article 11,2 (c) and Article 39, 3 (c)). The 

regulationn on the COM in fruit & vegetables contains further specific requirements to ensure that 

producerr organisations help achieve environmental objectives. They are as follows. Once recognised, 

thee organisations in this sector which have developed an 'operational programme' (financed through an 

'operationall  fund') may be granted Community financial support (Article 15 fruit & vegetables COM). 

Thee operational programme must include action to develop the use of'environmentally sound tech-

niques',, which are defined as 'those which help to achieve the aims of... Regulation 2078/92' (i.e. the 

agri-environmentt regulation). It is provided also that Member States must set up a national framework 

forr drawing up the general conditions relating to this kind of action. The framework must be submitted 

too the Commission which may ask the Member State to modify its proposal if it 'does not enable the 

aimss set out in Article i3or of the Treaty and in the Community programme of policy and action in 

relationn to the environment and sustainable development to be attained' (Article 16). The basic COM 

regulationn for the fruit and vegetables market also contains requirements for producer organisations 

inn relation to the way in which they discard of products withdrawn from the market. They must do so 

'respectingg the environment, particularly as regards water and landscape quality' (Article 23, 2). 
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too non-member producers, the rules (e.g. on production or marketing) that the 
organisationn or association adopted for the member producers.69 Interestingly, 
itit  is stipulated that the rules, of which extension of the scope is requested, may 
relatee to, amongst other, environmental protection. For reasons of completeness, it 
shouldd be observed that similar environmental provisions as these in producer 
organisationss legislation have been adopted for certain inter-branch organisa-
tionss (see in tobacco sector, in fruit & vegetable sector and in wine sector).70 

3.22 Main features of the market and price policy 

3.2.11 The market and price policy as originally developed 

TheThe Common Market Organisations 
Ass already indicated above, the market and price policy con-

sisted,, and still consists, of the short-term regulation of agricultural markets. 
Forr each product or group of products a Common Organisation of the Market 
(COM)(COM) is laid down in a single Council regulation, supplemented by implement-
ingg Council or Commission regulations. These common market regimes are 
designedd to raise the price of the products in question to a certain level (common 
price)price) by way of numerous levies and subsidies at almost all stages between 
productionn and consumption {principle of market unity).71 The price interven-
tionn system is based on the model of buffer stocks. This entails that by buying 
upp and storing temporary surpluses, which can then be released back into the 
markett in periods of less supply (intervention purchasing), the price fluctuations 
resultingg from the seasonal cycles are suppressed.7*  Commodities are bought 
upp by national intervention agencies. The intervention price, which the agen-
ciess must pay, is established on a yearly basis. Any losses or costs incurred by 
thee intervention agencies are reimbursed under the Guarantee section of the 
EAGGF.733 Because internal prices are, on average, higher than world prices, 

699 Article 18 of Council Regulation 2200/96 on the COM of fruit and vegetables, OJ1996 L297/1. For an 

examplee of an extension of the rules governing producer organisations in the fresh fruit and vegetable 

sector,, including rules on environmental see: OJ 2001 C81/2. 
700 See Council Regulation 2077/92 concerning inter-branch organizations and agreements in the tobacco 

sector,, OJ 1992 L215/80, (i.e. pursue environmental aims, possible extension of their environmental 

ruless to non-members); Articles 19-22 of Regulation 2200/96 on the COM in fruit and vegetables, OJ 

19966 L297/1, (pursue environmental aims, possible extension of their environmental rules to non-

members)) and Article 41 of Council Regulation 1493/1999 on the COM in wine, OJ 1999 L179/21 (take 

certainn environmental measures). 
711 Kapteyn & Verloren van Themaat 1998, p. 1143. 
722 Kapteyn & Verloren van Themaat 1998, p. 1143. 
733 Scott 1995, p. 103. 
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exporterss receive 'refunds' (export refunds) to offset the difference between their 
purchasee price on the European market and their sales price on world markets. 
Too prevent the sale of lower priced third country imports a system of variable 
importimport levies was established {principle of Community preference).7*  Not all of these 
instrumentss are used for all products, however.75 Heavily regulated markets are 
thee dairy and the cereals markets for example.76 Also, additional instruments 
aree sometimes used in relation to certain products, often designed to directly or 
indirectlyy support the common prices (private storage, production aid, process-
ingg subsidies, subsidies to stimulate demand, etc.).77 

ThreeThree principles 
Thee common regulation of the agricultural markets is in fact based on three 

principles.. The first two are the above-mentioned principle of market unity and 
thee principle of Community preference. The third principle is the so-called princi-
pleple of financial solidarity. This principle refers to the fact that the above-described 
commonn organisation of the market regimes is funded through the European 
Agriculturall  Guarantee and Guidance Fund (EAGGF), which, as was indicated 
alreadyy above, forms a part of the Community's budget. 

3.2.22 The market and price policy in the 70s and early 80s 

DominanceDominance of the price support policy 
Thee way in which the basic elements of the CAP, as set out in 

thee EC Treaty, were worked out in the first decades of its existence led to this 
policyy area being characterised by the following main features: 

 a dominant position of price intervention (and thus, insignificance of 
structurall  measures, as wil l appear also from the overview of these 
measuress below); 
 the feature of formal equality: within the scope of the common market 
organisationss operators are treated in a uniform manner (which contrasts 
sharplyy with the diversity of Community agriculture and the enormous 
disparitiess between the various regions);78 

 the basic principle underlying the legislation on the financing of the 
CAP:: strict separation between the market and price policy (financed by 
thee Guarantee section) and the structural policy (financed by the Guid-

744 See on the regulation of external trade: Barents 1994, p-146-160. 
755 Snyder 1985, p. 73. 
766 Lauwaars & Timmermans 1999, p. 287. 
777 Scott 1995, p. 103-104; Kapteyn & Verloren van Themaat 1998, p. 1148; Lauwaars & Timmermans 1999, 

p.. 286. 
788 Barents 1994, p. 369. 
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ancee Section), with spending under the former not subject to budgetary 
constraints,, and spending under the latter limited to set amounts. 

Consequently,, it seemed that, in this period, the CAP was predominantly 
directedd towards increasing agricultural production and securing higher 
incomess for farmers.79 In relation to this situation it was pointed out, more in 
particular,, that the objectives of Article 33 EC were 'narrowed down to a stabili-
zationn and increase of market prices, which in turn required an isolation from 
thee world market'.80 This approach was criticised because a CAP that mainly 
consistedd of price intervention was not proportionate in terms of Article 33 EC 
and,, consequently, in breach of the proportionality principle. The CAP could 
onlyy be proportionate in relation to the Article 33 EC objectives if the form of 
markett regulation guaranteed both the unity of the market in the short term 
(freee movement of goods) and contributed to market unity in the long run 
(economicc and social cohesion).8' 

StructuralStructural surpluses 
Ass a result of a drastic increase of agricultural production (which was 

causedd by factors such as increasing industrialisation of agriculture, mechani-
sation,, and seed and animal improvements, as well as a favourable investment 
climatee due to the price and income guarantees) and a far smaller increase of 
demandd for agricultural products, the agricultural sector has been character-
isedd by structural surpluses since the 70s.81 The price policy with its yearly 
pricee increases, designed to secure a reasonable income for the agricultural 
population,, became unattainable due to the enormous financial burden of the 
surpluses,, especially in the dairy and in the cereals sector.8' The result of this 
wass that, in the mid-8os, two-thirds of the Community budget was reserved for 
Guaranteee spending under the CAP. Because of this ever-increasing Guarantee 
expenditure,, the Community was in fact heading towards budgetary disaster.84 

Thiss ultimately pressured the Council into accepting certain, at first, rather 
limited,, reform measures, as wil l be discussed in the following paragraphs. 

799 Grossman 1997, p. 671. 
800 Barents 1994, p. 366. 
811 Barents 1994, p. 368. 
811 Kapteyn &  Verloren van Themaat 1998, p. 1152. 
833 Lauwaars &  Timmermans 1999, p. 287. 
844 Kapteyn &  Verloren van Themaat 1998, p. 1153. 
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3.2.33 Reform of the market and price policy prior to 1992 

Intro Intro 
Itt took a while before serious attempts were made to adjust the 

disproportionatelyy strong position of the price intervention system in the CAP 
and,, thus, before efforts were introduced to combat the structural surpluses 
inn certain sectors. The first measures in this respect date back from the late 
70ss and early 80s. These measures were very limited in scope, however, and, 
ultimately,, they did not achieve the results hoped for. Other attempts, which 
weree largely unsuccessful as well, followed at the end of the 80s. That is why a 
moree fundamental reform attempt was agreed upon in 1992. Before turning to 
thee more serious reform efforts of 1992,1 will briefly discuss the limited efforts 
aimedd at reforming the market and price policy before 1992. 

ControlControl of structural surpluses: the introduction of quotas 
Too combat overproduction in the dairy sector, restrictions on production 

weree introduced, first, in 1977 (by way of a so-called co-responsibility levy)** and, 
again,, in 1984 (by way of a so-called super levy).96 The latter was a levy payable 
onn (individual) milk production in excess of a fixed threshold (or 'reference quan-
tity')}tity')} 77 Previously, direct production restrictions had only existed in the sugar 
sector.888 The restrictions on production were meant to be temporary in order to 
balancee the market but they in fact became a permanent element of the market 
andd price policy.89 It should be observed also here that, more than a decade 
beforee the introduction of dairy quotas, the Community already had developed 
certainn structural schemes to combat overproduction in the dairy sector. The 
schemess had been designed to encourage farmers to give up milk production 
orr keep the milk on the farm instead of marketing it.9° These schemes were not 

55 Council Regulation 1079/77 on a co-responsibility levy and on measures for expanding the markets in 

milkk and milk products, OJ1977 L131/6. Farmers in LFAs were excluded from paying this levy and it 

wass only a temporary levy (from September 1977 to the end of the 1979/80 milk-year). It consisted of a 

fixedfixed rate rather than a variable one in relation to production levels. This resulted in very littl e effective-

nesss of course in terms of combating overproduction. This objective was undermined also by the fact 

thatt the Council had increased the milk support price at the same time. Fennell 1997, p. 159. 

Councill  Regulation 856/84 amending Regulation 804/68 on the common organization of the market in 

milkk and milk products, OJ 1984 L90/10 and Council Regulation 857/84 on adopting general rules for 

thee application of the levy referred to in Article 5c of Regulation 804/68 in the milk and milk products 

sector,, OJ 1984 L90/13. 
877 See also Rodgers 1998, p. 20. 

Regulationn 1043/67 on detailed rules for fixing basic quotas for sugar, OJ 1967 No 314 p. 17. 
899 Kapteyn & Verloren van Themaat 1998, p. 1153. 
900 Council Regulation 1975/69 instituting a system of premiums for the slaughter of cows and for the 

non-marketingg of milk and milk products, OJ 1969 L252/1; Council Regulation 1353/73 introducing a 
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att all successful in attaining their goals, however. This was largely due to the 
confusingg and contradictory signals that came from the various elements of 
thee milk policy. The schemes were contradicted by the simultaneous policy to 
increasee milk prices.91 

IntroductionIntroduction of stabilisers and budgetary discipline 
Inn February 1988, agreement was reached also on a system of so-called 

'stabilisers'' or 'maximum guaranteed quantities', which were to be introduced 
intoo all major market organisations. Stabilisers allowed for an automatic link to 
bee made between the fixing of prices and excess production above set limits.92 

Anotherr issue on which agreement was reached in the beginning of 1988 was 
thee problem of curbing budgetary expenditure. It was decided that spending 
underr the Guarantee section of the EAGGF, which accounted for two-thirds of 
thee Community budget at the time,93 would be subjected to certain limits, just 
likee Guidance expenditure.94 A fixed ceiling in relation to the latter was adopted 
ass early as KJÖÓ.95 

OutcomeOutcome of the limited reform measures 
Generally,, the above-described measures were not extremely successful in 

combatingg overproduction and, thus, in getting the CAP, and the agricultural 
sector,, out of trouble. The introduction of milk quotas in 1984 did not help 
too solve the problem of overproduction in the dairy sector simply because the 
quotass were set at too high a level and because of later amendments to the 
rules,, which undermined the penalty system.96 The stabilisers also failed to 
promotee market stability, mainly because the maximum guaranteed quantities 
weree exceeded for most products.97 Thus, by 19 91, the problem of surpluses had 
reappeared.. This led to a second, more fundamental reform round, based on the 
so-calledd McSharry Plan, in 1992. 

premiumm system for  the conversion of dairy cow herds to meat production and a development premium 

forr  the specialized raising of cattle for  meat production, OJ1973 L141/18 and Regulation 107S/77 intro-

ducingg a system of premiums for  the non-marketing of milk and milk products and for  the conversion 

off  dairy herds, OJ 1977 L131/1. 
9''  Fennell 1997, p- 295-296. 
922 Fennell 1997, p. 167; Kapteyn &  Verloren van Themaat 1998, p. 1153. 
9}} Kapteyn &  Verloren van Themaat 1998, p. 1153. 
944 Council Decision 88/739 concerning budgetary discipline, OJ 1988 L185/29 and Interinstitutiona l 

Agreementt  on budgetary discipline and improvement of the budgetary procedure, OJ 1988 L185/33. 
955 Regulation 130/66, OJ 1966 No 165 p. 2965. 
966 Fennell 1997. p. 163. 
977 Fennell 1997, p. 168. 
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3.2.44 The 1992 reform of the market and price policy 

Intro Intro 
Thee McSharry plan,*8 which contained the Commission's ideas 

andd proposals for the reform of the CAP in 1992, indicated that the reform 
wass primarily aimed at ensuring the EC's competitive position, balancing 
thee markets {i.e. reducing overproduction and thus, an increasing burden of 
expenditure),, a better distribution of the support and, finally, recognition of the 
duall  role of farmers, as producers and as stewards of the environment and the 
countryside.""  This resulted in the following reform measures. 

PricePrice support down, direct aids up 
Thee main elements of the market and price policy reform in 1992 were, in 

thee first place, reductions in guaranteed prices (so as to bring the price of EU 
productss down to world market levels)100 and, in the second place, the introduc-
tionn of direct income payments for farmers to offset the reductions in income. 
Thee latter consisted, more in particular, of arable area payments for cereals 
farmerss (for land planted to crops annually), and beef headage payments for 
livestockk producers. In other words, for these sectors a shift from price support 
too direct aids was introduced. In what follows, I wil l have a closer look at this 
policyy change, with special attention for the environmental elements and conse-
quences. . 

ReformReform of arable support 
Regulationn 1765/92,101 which established the arable area payment scheme, 

wass designed both to compensate farmers for the loss of income as a result of 
aa reduction in guaranteed prices for cereals (including oilseeds and protein 
crops)) and to reduce overproduction. The compensatory payments were fixed 
onn a per hectare basis (hence, the name 'per hectare aids' or 'area compensa-
toryy payments') and were regionally differentiated. To apply for them, Member 
Statess had to draw up regionalisation plans. The scheme also included set aside 
measuress for withdrawing land from cultivation. The set aside was in fact a 

99 The plan was named after  Ray McSharry, the Commissioner  responsible for  Agricultur e at the time. 

ww Bull. EC Supp. 5/91, p. 19. 
1000 Council Regulation 1766/92 on the common organization of the market in cereals, OJ1992 L181/21; 

Councill  Regulation 2066/92 amending Regulation 805/68 on the common organization of the market 

inn beef and veal, OJ 1992 L215/49 and complementary regulations such as Council Regulation 2068/92 

fixing ,, for  the period 1 |uly 1993 to 30 June 1996, the intervention prices for  adult bovine animals, OJ 

19922 L215/58. 

'OII  Council Regulation 1765/92 establishing a support system for  producers of certain arable crops, OJ 

19922 L181/12. 
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conditionn for receiving the arable area payments.102 There were two different set 
asidee schemes: a main scheme and a simplified scheme (especially designed for 
smalll  producers). In order to receive payments under the main scheme, farmers 
hadd to take a part of their land out of production for a set period of time. This 
mainn scheme provided for two types of set aside management: the rotational 
(sett aside of land once every six years) and the non-rotational or guaranteed (set 
asidee of a piece of land for the whole period) set aside.103 The set aside rates were 
originallyy set at, respectively, 15% and 18%, but a single, lower, set aside rate 
wass adopted from 1997 onwards.104 Interestingly, the regulation also required 
Memberr States to 'apply appropriate environmental measures', which had to 
correspondd to the specific situation of the land set aside. Thus, the observance of 
basicc environmental safeguards was a condition for receiving aid. This tech-
niquee may be referred to as 'cross-compliance'. Moreover, it should be observed 
thatt this was not the first time that set aside measures were adopted. As wil l be 
discussedd below (in Section 3.3.2), the first set aside measures were developed 
inn 1988 when Regulation 797/85 was amended.105 In addition, Article 10, 5 of 
Regulationn 1765/92 laying down the rules for the arable area payment scheme 
containss a general obligation for Member States to ensure that applicants are 
remindedd of the need to 'respect existing environmental legislation'. Use of the 
verbb 'observe' would have made this provision a lot stronger. 

ControllingControlling structural surpluses in livestock, dairy and tobacco 
Otherr specific supply control measures adopted in 1992 or subsequent years 

concernedd the livestock production sector, the dairy sector and the tobacco 
sector.. In relation to the beef & veal sector, the reform was designed to encour-
agee 'extensive production through increased premia but with the introduction 
off  strict stocking limits'.100 Thus, Regulation 2066/92 placed a limit on the live-
stockk subsidy paid to each producer  by the imposition of premium quotas.107 This 

1011 See also Grossman 1997, p. 672 and Rodgers 1998, p. 22. 
IO''  See also Rodgers 1998, p. 23. 
1044 Council Regulation 1575/96 amending Regulation 1765/92 establishing a support system for  producers 

off  certain arable crops and repealing Regulation 1541/93, OJ1996 L206/1 and Council Regulation 1598/ 

966 derogating from Regulation 1765/92 establishing a support system for  producers of certain arable 

cropss as regards the set-aside requirement for  the 1997/98 marketing year, OJ 1996 L206/41. 
1055 In fact, the set aside scheme for  arable land provided for  in this COM legislation replaced the 'structural ' 

sett  aside (by then consolidated in Regulation 2328/91). In 1992, Regulation 2078/92 on agri-environ-

mentt  measures included provisions on long-term set aside however  (see below, Section 3.3.2 and 3.3.6). 

Communicationn of the Commission 'The Development and the Future of the Common Agricultura l 

Policy',, COM(9i)258, p. 27. 
1077 Council Regulation 2066/92 amending Regulation 805/68 on the common organization of the market 

inn beef and veal, OJ 1992 L215/49. For  similar  limit s in relation to the sheep- and goatmeat sectors see: 

Councill  Regulation 2069/92 amending Regulation 3013/89 on the common organization of the market 

inn sheepmeat and goatmeat, OJ 1992 L215/59. 
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limitedd the number of animals for which headage premiums could be claimed 
(stockingg limits).108 As in the regulation on the arable payment scheme, more in 
particularr its set aside element, legislation was introduced also to allow Member 
Statess to apply the cross-compliance instrument in relation to livestock production 
subsidies.1099 Member States were afforded to limit or abolish payments under 
thee various premium schemes for the different groups of producers if these 
didd not comply with national environmental standards."0 Besides these nega-
tivee incentives, the Community also allowed for positive signals to be given to 
producers.. Specifically in relation to the beef sector, in addition to the (exist-
ing)) 'normal' headage premiums (which, as already indicated, were increased 
progressivelyy to compensate producers for the reduction in the intervention 
price),, a deseasonalisation premium and, more importantly, a supplemental 
amountt for extensification, the so-called 'extensification premium', were intro-
duced."1 1 

Thee quota scheme/levy in the milk and milk products sector, originally 
introducedd in 1984 and designed to reduce surpluses in this sector, was 
extendedd by the adoption of Regulation 3950/92."*  The year 1992 also brought 
thee introduction of production restrictions in relation to the tobacco sector.11' 
Besidess these production quotas, the reform of the tobacco COM in 1992 also 
included:: the abolishment of the intervention and export refunds, simplification 
off  the regime and stricter controls, in particular leading to a limitation of the 
budgetaryy costs of the regime."4 

ThreeThree accompanying measures 
Thee 1992 reform round also led to the adoption of three so-called 'accompa-

nyingnying measures'. These measures were designed partly to accompany the efforts 

Onn the livestock quotas: see also Rodgers 1998, p. 21. 
1099 Council Regulation 3611/93 amending Regulation 805/68 on the common organization of the market 

inn beef and veal, OJ1993 L328/7. For the sheep- and goatmeat sectors see: Council Regulation 233/94 

amendingg Regulation 3013/89 on the common organization of the market in sheepmeat and goatmeat 

andd Regulation 3493/90 laying down general rules for the grant of premiums to sheepmeat and goat-

meatt producers, OJ 1994 L30/9. 
1100 New Article 4g in Regulation 805/68 and new Article 5d in Regulation 3013/89. 

'""  The 'extensification premium' consisted of an additional amount per premium provided that the stock-

ingg density for the holding is less than 1,4 LU per hectare. See Article 4I1 Council Regulation 805/68 on 

thee common organisation of the market in beef and veal, as amended by Council Regulation 2066/92 

(OJ(OJ 1992 L215/49), OJ 1968 L148/24. 
1122 Council Regulation 3950/92 establishing an additional levy in the milk and milk products sector, OJ 

19922 L405/1. 
II }}  Council Regulation 2075/92 on the common organization of the market in raw tobacco. 

" 44 DG Agriculture, Fact-sheet 'Reform of the tobacco sector', October 1998 (on file with the author). 
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madee in the context of certain COMs to control agricultural production."5 

Exactlyy because they escorted the reform of the market support mechanisms, 
thee Guarantee section of the EAGGF instead of the Guidance section financed 
these,, in essence, structural measures. However, assisting the COMs to shift 
fromm price support to income support and bringing about structural adjustment 
weree not the only objectives of these measures. The regulations on agri-environ-
mentt schemes and forestry aid schemes especially, were aimed also at further-
ingg environmental objectives. Because this legislation wil l be examined closer 
below,, in the part on structural measures (Section 3.3.6 and 3.3.5), and in the 
partt on integration through the use of financial instruments (Section 4.3.2.1), 
aa brief indication of their subject matter will be sufficient here. Under Council 
RegulationRegulation 2078/92 Member States were required to develop and implement 
multiannuall  agri-environment programmes, promoting agricultural production 
methodss compatible with environmental requirements."6 Council Regulation 
2079/922079/92 allowed Member States to institute an aid scheme for early retirement 
fromm farming,"7 while Council Regulation 2080/92 provided for the establish-
mentt of a system of financial aid for forestry measures in agriculture."8 

ReformReform in other COM sectors 
Besidess the 1992 reforms in the arable crops, livestock production, dairy 

sectorr and the tobacco sector, reforms also took place in relation to the rice 
sectorr and in the fruit and vegetable sector, respectively, in December 1995 and 
Julyy 1996. The market reform in relation to the rice sector more or less corre-
spondedd with what happened under the 1992 reform to the cereals market."9 

Itt resulted in a lowering of the intervention price and the establishment of a 
hectare-basedd compensatory aid scheme. Intervention was retained as a safety 
net.. Other measures adopted were aimed mostly at curbing production. The 
mainn elements of the reform in the fruit and vegetables COM were: encouraging 
thee development of producer organisations, an adjusted intervention mecha-
nismm (reduction of average withdrawal prices and limit to percentage of products 
whichh may be withdrawn), quality standards, rules on interbranch organisations 
andd agreements, guarantee thresholds (which, if exceeded lead to aid reduction) 

" 55 See also: Explanatory memorandum, 0(^(91)415, p. 2. 
1166 Council Regulation 2078/92 on agricultura l production methods compatible with the requirements of 

thee environment and the maintenance of the countryside, OJ1992 L215/85. 
1177 Council Regulation 2079/92 institutin g a Community aid scheme for  early retirement from farming, 

OJOJ 1992 L215/91. 
1,88 Council Regulation 2080/92 institutin g a Community aid scheme for  forestry measures in agriculture, 

OJ19922 L215/96. 
1199 Council Regulation 3072/95 on the common organization of the market in rice, OJ 1995 L329/18. See 

alsoo Bull. BU12-1995. 
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inn relation to processed fruit and vegetables and, finally, rules on inspections.110 

Environmentall  concerns were integrated in the rules on producer and inter-
branchh organisations (see also above, Section 3.1.6). These organisations are 
requiredd to promote the use of environmentally sound techniques and practices. 
Finally,, it should be observed that the sheep and goat meat COM was reformed 
ass well, in 1998 to be precise. The possibility to apply cross-compliance in rela-
tionn to the direct aid scheme, introduced earlier, was retained. 

AnotherAnother budgetary discipline 
Thee 1988 budgetary discipline was the first but certainly not the last. 

Anotherr was imposed in 1993. This discipline related to the period 1993-1999. 
Itt stipulated that the share of Guarantee spending in the general budget {i.e. the 
entiree Community budget) had to decrease from 50% (at the time) to 45% in 
1999.'2' ' 

SummarySummary and result of the reform 
Thus,, it appears from the above that the 1992 reform measures centred 

aroundd efforts to lower the price support in the COMs for arable crops and 
livestock,, while, at the same time, providing for direct aid schemes (so as to 
compensatee farmers for the income lost) and (re)introducing production quotas. 
Alsoo very interesting are the environmental provisions that were introduced in 
thee COM legislation relating to the arable crops and the livestock sector. Three, 
moree structurally-orientated, measures relating to the environment, forestry and 
earlyy retirement accompanied these reform measures relating to the market and 
pricee policy. Moreover, another budgetary discipline was adopted in 1993. Other 
COMss that were reformed in subsequent years were the rice sector and the 
(processed)) fruit & vegetables sectors. It was reported that the reform efforts did 
nott immediately result in major reductions of production levels, however.122 The 
nextt major reform of the CAP was agreed upon in the context of Agenda 2000. 

3.2.55 The Agenda 2000 reform of the market and price policy 

Intro Intro 
Thee latest reform of the CAP took place in the context of 

'Agendaa 2000', a package of legislative measures designed to prepare the EU 
forr the challenges of a new era, more in particular, the strengthening of its 

1200 Council Regulation 2200/96 on the common organisation of the market in fruit and vegetables, OJ 

19966 L297/1; Council Regulation 2201/96 on the common organisation of the market in fruit and 

vegetables,, OJ 1996 L297/29. See also Bull. FU7/8 -1996, point 1.3.198. 
1211 Council Decision 94/729 on budgetary discipline, OJ 1994 L293/14. 
1222 Grossman 1997, p. 672. 
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policiess and the accession of new Member States, all within a strict financial 
framework.. Besides proposals relating to the regional policy and a pre-accession 
strategy,, the Agenda 2000 package also contained proposals for a(nother) CAP 
reform."'' Both 'internal' and 'external' challenges were said to lie at the basis 
off  these reform proposals. The internal factors consisted of: 1) the danger of 
(new)) market imbalances in some sectors; 2) the 'responsibility of Community 
lawmakerss to integrate environmental concerns into all legislation', as required 
byy the Amsterdam Treaty; 3) the greater consumer interest in food safety, quality 
andd animal welfare; and 4) the need for more decentralisation, greater transpar-
encyy and simpler rules. As for the external factors, they reportedly included 1) 
thee 'growing world demand for food'; 2) 'further moves towards a more liberal 
globall  trading environment'; and 3) 'the challenge of the EU enlargement'.'*4 It 
is,, of course, interesting to note that the integration requirement of Article 6 EC 
iss expressly mentioned as one of the factors pressing for reform of the CAP. This 
wass translated into the strengthening of previous 'integration measures' and the 
introductionn of new efforts, as wil l appear from what follows. 

Thee Council of Ministers as well as the European Council (Berlin summit) 
reachedd agreement on the new CAP in March 1999."5 This resulted in the adop-
tionn of several new regulations. These concerned, more in particular, the reform 
off  the arable crop, beef, milk and wine sectors, as well as a new coherent rural 
developmentt framework, horizontal rules for direct support schemes and reform 
off  the financing of the CAP. Immediately below, the reform of the COMs as well 
ass the introduction of the horizontal rules wil l be discussed. The measures relat-
ingg to rural development will be discussedd in the section on structural measures 
(Sectionn 3.3). 

ReductionReduction in the intervention prices, increase in direct aid 
Thee general trend in the reform exercise of 2000 was: a further lowering of 

pricee support in important COMs (cereals, beef and veal, milk and milk prod-
ucts),, which was, again, combined with an increase in direct payments in order 
too ensure the level and stability of farmers' income (i.e. as compensation for the 
incomee lost). The decrease in price support should lead to lower market prices, 
thus,, bringing the internal prices closer to world prices, which should help agri-
culturall  production to become more competitive and more in line with demand. 
Lett me have a look at the market regimes that were reformed the most. 

1X33 See Commission Communication 'Agenda 2000: For a stronger and wider Union', COM(97)200o and 

forr proposals specifically relating to the CAP: COM (98)158. 
1244 DG Agriculture, Fact-sheet, 'The CAP reform - A policy for the future', July 1999, p. 1 (on file with the 

author). . 
1155 Agriculture Council meeting of March 1999,, press release nr. 6124/99 an<^ Presidency Conclusions, 

Berlinn European Council, 24 and 25 March 1999, Bull. EV 3-1999, point I. 
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ReformReform arable crops 
Thee framework for financial support to the production of cereals, oilseeds, 

proteinn crops and linseed is set out now in Council Regulation 1251/1999 estab-
lishingg a support system for producers of arable crops and Council Regulation 
1253/19999 on the common organisation of the market in cereals.126 The legisla-
tion,, inter alia, provides for a 15% reduction (in two stages) in the intervention 
pricee of cereals, combined with a progressive increase in direct aids (also in two 
steps).. The rules on area payments remain largely unchanged, while the basic 
compulsoryy set aside rate has been set at 10% for the period 2000-2006. Inter-
estingly,, it is provided that set aside pursuant to the agri-environment and affor-
estationn provisions in the new rural development regulation (see below, Section 
3.3.55 and 3.3.6) may be regarded as set aside for the purposes of the set aside 
requirementt as laid down in the arable support regulation.127 As for voluntary set 
asidee (i.e. set aside above 10%), the new regulation on arable support stipulates 
thatt Member States may decide what the maximum rate should be. Just like 
thee set aside measures adopted in 1992, the new rules allow Member States to 
usee the cross-compliance instrument. It provides, more in particular, that 'the 
landd set aside should be cared for so as to meet certain minimum environmen-
tall  standards' (Preamble (21)), and that 'Member States shall apply appropriate 
environmentall  measures which correspond to the specific situation of the land 
sett aside' (Article 6, 2). In addition, in Article 8 of Regulation 1251/1999, the 
generall  environmental provision, which requires Member States to remind 
applicantss of the need 'to respect environmental legislation' and first introduced 
inn 1992, was retained. 

ReformReform beef and veal regime 
Thee new basic regulation on the common organisation of the beef and 

veall  market is Regulation 1254/1999.128 It introduces a 20% cut in the level of 
markett support, executed in three stages. At the same time, it provides for an 
increase,, over a three year period, of the value of the existing premia (special 
premiumm for male animals and suckler cows). The total number of animals 
qualifyingg for these premia will continue to be limited (stocking limits). Other 
premiaa (re) introduced are: a slaughter premium (paid directly to the farmer) 

1166 OJ1999 L160/1 and OJ1999 L160/18. 
1277 See Article 6, 8 Regulation 1251/1999. Therefore, the 0% compulsory set aside rate, as proposed initially 

byy the Commission, was changed to a 10% rate by the Council (in Berlin). Before, the Commission had 

refusedd to accept that any land taken out of production over a 20-year period under Regulation 2078/92 

couldd count towards a farmer's set aside obligations under the arable support regime. 
1288 Council Regulation 1254/1999 on the common organisation of the market in beef and veal, OJ 1999 

L160/211 and Council Regulation 2342/1999 laying down detailed rules for the application of Council 

Regulationn 1254/1999 on the common organisation of the market in beef and veal as regards premium 

schemes,, OJ 1999 L281/30. 
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andd a deseasonalisation premium. The additional amount for extensification is 
alsoo retained in the new legislation."9 The amount itself was in fact increased. 
Thee Commission neatly indicated how each one of these various types of direct 
paymentss has its specific aim.1'0 They are designed, more in particular, to: 

 compensate for the reduction in the intervention price (slaughtering 
premiumm and the special beef premium); 
 support incomes to producers who are specialised in beef production 
(sucklerr cow premium); 
 encourage producers towards extensive farming (extensification payment); 
 assist producers in less favoured areas (LFA, see below, Section 3.3.3) or in 
Memberr States highly specialised on beef production (additional suckler 
coww premium); 
 balance the market throughout the year (deseasonlisation premium) and, 
 permit Member States to support specific production systems (national 
envelopes). . 

Inn other words, the direct payments are designed to serve economic, social as 
welll  as environmental aims. Starting from the first of July 2002, the interven-
tionn price will be replaced by a basic price for storage (Articles 26 and 47 Regula-
tionn 1254/1999). However, producers wil l be able to benefit from a 'safety net' 
interventionn system, which wil l be activated when the average market price for 
bullss or steers in a Member State falls below a certain level (Article 27 Regula-
tionn 1254/1999). 

ReformReform of the dairy and the wine sector 
Ass for the dairy sector, the reform, i.e. a reduction of intervention prices 

(aa 15% reduction for butter and skimmed milk powder) and the introduc-
tionn of a system of aids (a dairy premium), will apply only from 2005-2006 
onwards.1'11 The milk quota regime wil l be extended and wil l stay in force until 
2007/2008.''**  The scheme is amended so as to allow Member States to promote 
environmentall  improvement and/or extensification in this context (new Arti-
clee 8). New provisions on the common organisation of the wine market were 
adoptedd also as part of the Agenda 2000 reform of the CAR In order to simplify 

" 99 Articl e 13 Regulation 1254/1999 provides that 'Producers receiving the special premium and/or  the 

sucklerr  cow premium may qualify for  an additional payment of EUR 100 per  premium granted provided 

thatt  durin g the calendar  year  the stocking density on their  holding is less than 1.4 LU/ha' . 
1300 DG Agriculture , Fact-sheet, 'The CAP reform - A policy for  the future' , July 1999, p. 6 (on file with the 

author). . 
1311 Regulation 1255/1999 on the common organisation of the market in milk and milk products OJ1999 

L160/48. . 
I , aa Regulation 1256/1999 amending Regulation 3950/92 establishing an additionaly levy in the milk and 

mil kk  products sector, OJ 1999 L160/73. 
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matters,, the many legislative measures previously governing the wine sector 
havee been consolidated into a single new regulation.133 The main aspects of the 
winee sector reform are: extension of the existing ban on new vineyard plantings 
untill  2010 {but also introduction of a procedure to allocate additional rights), 
retentionn of abandonment premiums, introduction of restructuring and conver-
sionn measures, the establishment of an inventory of production potential and 
ruless on recognition of producer and sectoral organisations. Some concern for 
environmentall  protection is given in the rules on the producer and sectoral 
organisationss (see above, Section 3.1.6) while the ban on new plantings and the 
abandonmentt premiums might have indirect beneficial effects (since they are 
aimedd at curbing overproduction). More specifically directed towards limiting 
orr controlling environmental degradation, is the possibility for Member States 
too make uprooting or grubbing-up of vines conditional upon environmental 
considerations.134 4 

ReformReform of other COMs: tobacco, olive oil and fruit a[ vegetables 
Thee tobacco and olive oil regimes were not incorporated in the Agenda 

20000 reform package. They were the subject of, respectively, extensive and 
moree limited reforms earlier. A fundamental reform of the tobacco regime was 
implementedd in 1998. It was designed to encourage the production of better-
qualityy tobacco varieties, help producers to convert to other activities, impose 
stricterr controls on compliance with Community law, introduce a more flexible 
quotaa system and simplify the administration of the sector.135 But the reform 
alsoo attempted to incorporate environmental protection elements into this 
markett regime. To this end, it introduced aid for research aimed at developing 
moree environmentally friendly cultivation methods. Also, it provided for specific 
Communityy aid to producer groups that could be used by these groups, inter 
alia,alia, to take environmental protection measures.136 Interestingly, provisions 
aimedd at promoting environmental protection had been adopted earlier in rela-
tionn to the recognition of inter-branch organisations in the tobacco sector (see 
alsoo above, Section 3.1.6).137 

1355 Council Regulation 1493/1999 on the common organisation of the market in wine, OJ1999 L179/1. 
1344 Article 8 of Regulation 1493/1999 provides that Member States may subject the designation of areas, in 

relationn to which premiums may be given, to conditions 'including those intended to ensure a balance 

betweenn production and ecology'. 
1355 Council Regulation 1636/98 amending Regulation 2075/92 on the common organisation of the market 

inn raw tobacco, OJ 1998 L210/23. 
1366 See new Article 12 of Regulation 2075/92 and see further Article 40 of Commission Regulation 

2848/988 laying down detailed rules for the application of Council Regulation 2075/92 as regards the 

premiumm scheme, production quotas and the specific aid to be granted to producer groups in the raw 

tobaccoo sector, OJ 1998 L358/17. 
1377 Council Regulation 2077/92 concerning inter-branch organizations and agreements in the tobacco 

sector,, OJ 1992 L215/80. 
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Thee rules governing the market organisation for olive oil were set out in 
Regulationn 136/66 on the establishment of a common organisation of the 
markett in oils and fats.1*8 These rules consisted of: a threefold system of prices, 
exportt refunds, production aid, consumption aid, intervention in the form 
off  private storage, refunds for the canning industry and specific measures to 
promotee the consumption of table olives. Limited transitional reform arrange-
mentss (increase in maximum guaranteed quantity, reduction of the amount of 
aidd to producers, abolishment of specific aid for small producers and consump-
tionn aid and replacement of the system of intervention buying-in by private 
storagee system involving the grant of a premium) were introduced in Novem-
berr 1998 with a view to undertaking wider-ranging reforms in 2001.139 The 
latterr remain forthcoming, however, because, in 2001, it simply was decided to 
extendd the 1998 transitional measures.'40 As a consequence, for this sector, aid 
iss still linked to production. In relation to the environmental component in this 
regime,, it may be observed that the only (direct) efforts to integrate environmen-
tall  protection requirements into this market regime were made in the context of 
thee 1998 measures when a new Article 5, 9 was introduced in Regulation 136/ 
66,, requiring a percentage of the production aid to be used to finance regional 
measuress improving 'the quality of oil production and its environmental 
impact'.. Another measure, which, even though not aimed directly at furthering 
environmentall  objectives but which could at least have indirect beneficial effects 
becausee it was aimed at curbing overproduction, was the rule that aid would not 
bee granted for olive groves planted after 1 May 1998.'4I 

Thee sugar market has been excluded from any reform in the context of 
Agendaa 2000, which has been criticised as (another) victory of the sugar 
lobby.1422 A market regime that has been reformed again, however, is the fruit 
andd vegetables regime. Regulation 2699/2000 attempts to address four urgent 
issues:: the rigidity of the current arrangement for processed tomatoes; the level 
off  the guarantee quantities (quotas and thresholds) for processed tomatoes, 
pearss and citrus fruit; a simplification of the operational fund system and an 
improvementt of the export refunds management for fresh products.143 

'} 88 OJ1966 No 172 p. 3025/66. 

'J99 Council Regulation 1638/98 amending Regulation 136/66 on the establishment of a common organisa-

tionn of the market in oils and fats, O) 1998 L210/32. See also DG Agriculture, Fact sheet, 'Reforming 

thee olive oil sector', October 1998 (on file with the author) and The Economist, June 2001, p. 26. 
1400 Agriculture Council meeting of July 2001, press release nr. 10928/01. 
1411 Article 4 of Regulation 1638/98. 
ll** 22 Impact analyses report for DG Agriculture, February 2000, p. 94 (on file with the author). 
1433 Explanatory memorandum of Council Regulation 2699/2000 amending Regulation 2200/96 on 

thee common organisation of the market in fruit and vegetables; Regulation 2201/96 on the common 

organisationn of the market in processed fruit and vegetables and Regulation 2202/96 introducing a 

Communityy aid scheme for producers of certain citrus fruits, OJ 2000 L311/9. 
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HorizontalHorizontal rules: conditions to direct aid 
Becausee direct aid payments have been introduced increasingly in common 

markett organisations, it has been possible for the Community to extend the use 
off  the so-called 'cross-compliance' instrument, as first used in the regulations 
relatingg to the arable crops and livestock sector, to other COMs. In this respect, 
Regulationn 1259/1999 sets out the necessary (so-called horizontal) rules.144 In 
particular,, on the basis of this regulation, Member States are required to apply 
environmentall  measures in relation to agricultural activity that is subject to 
directt payments. However, they have a lot of discretion as to which environ-
mentall  measures they take and whether they actually make compliance with 
thesee measures a condition for receiving direct aid under the COMs. They must 
simplyy take the measures they consider appropriate 'in view of the situation of 
thee agricultural land used or the production concerned and which reflect the 
potentiall  environmental effects' (Article 3,1). Moreover, Member States may but 
aree not required to reduce or cancel the direct payments if the set environmen-
tall  measures are not complied with. Direct payments may be made conditional 
uponn compliance with, for example: agri-environmental commitments (see also 
below,, Section 3.3.6), general mandatory environmental legislation or specific 
(additional)) environmental requirements (Article 3, 2). A Member State could 
stipulate,, for example, that farmers will receive less direct support under the 
arablee crops regime if they fail to implement the agri-environmental commit-
mentss they have committed themselves to or if they fail to meet the standards 
pursuantt to mandatory environmental legislation, such as legislation relating 
too nitrates pollution. As for the scope of the new regime, it concerns direct aid 
paymentss under the following market organisations: arable crops, potato starch, 
cereals,, olive oil, grain legumes, flax, hemp, silkworms, bananas, dried grapes, 
tobacco,, seeds, hops, rice, beef and veal, milk and dairy products, sheep and 
goatss (Article 1 and the annex). Finally, it should be observed in relation to this s 
horizontall  regulation that its Preamble expressly refers to the need to better 
integratee the environment into the COMs (Preamble (3)). This is one of the few 
piecess of Community legislation that actually quotes the wording of Article 6 
EC. . 

HorizontalHorizontal rules: modulation 
Anotherr instrument that has been introduced in the CAP through the 

adoptionn of Regulation 1259/1999 is that of'modulation' (Article 4 and Arti-
clee 5, 2). It gives Member States the option (not the obligation) to limi t direct 
aidd payments to large farms (up to 20%) and use the money instead for addi-
tionall  rural development measures, i.e. agri-environmental, early retirement, 
lesss favoured areas (LFAs), areas with environmental restrictions and forestry 
measures. . 

1 444 OJ1999, L160/113. 
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LatestLatest budgetary discipline 
Itt was decided that the agricultural budget was to be restricted to an average 

off  EUR 38 billion annually for market and price policy (including veterinary and 
plantt health measures) and EUR 4.3 billion for rural development, including 
agri-environmentt measures. The new financial perspective covers the period 
2000-2006.. After an initial increase in the first few years (until 2003) the CAP 
budgett is set to decrease again. It wil l be a littl e above the 2000 level by 2006.145 

Thee CAP share of the totall  budget used to be two thirds and has been reduced 
noww to under half (46%). In addition, less money is used for market-price 
supports:: 65% of subsidies goes directly to the farmers-146 Regulation 729/70 
onn the financing of the CAP has been replaced by a new financing regulation. 
Regulationn 1258/1999 consolidates former legislation.'47 Interestingly, it provides 
thatt the Guarantee section of the EAGGF wil l finance not only the COMs, but 
alsoo all rural development measures in non-Objective 1 regions. In addition, it 
wil ll  support the so-called 'accompanying' measures (agri-environment, early 
retirement,, LFAs and afforestation measures) in regions covered by Objective 1 
off  the Structural Funds. All the other rural development measures in Objective 
11 regions are assisted by the Guidance section of the EAGGF (Article 1 Regula-
tionn 1258/1999). Thus, the strict separation between the market and price policy 
andd the structural policy, on the one hand, and the respective sections of the 
CAPP fund, the Guarantee and the Guidance sections, on the other hand, defi-
nitelyy belongs to the past. 

Summary Summary 
Thee above overview shows that, while the CAP reform within Agenda 2000 

extendedd or strengthened certain of the reform measures first introduced in 
1992,, it also introduced some new measures. The shift away from price support 
andd towards direct aid continued. Besides the legislation relating to the arable 
crops,, livestock and fruit & vegetables markets, an explicit, if often limited, 
environmentall  component was introduced in the legislation relating to the milk, 
wine,, tobacco and olive oil markets. In addition to these limited environmental 
provisions,, new Community legislation (setting horizontal rules for direct aid) 
alsoo attempts to encourage Member States to take appropriate environmental 
measuress in relation to agricultural activity as well as apply the cross-compli-
ancee instrument for environmental purposes by Unking the set environmental 
measuress to the receiving of direct aid in the context of the COM legislation. 
Thee cleaning up of the financial framework continued as well. In this context 

Presidencyy Conclusions, Berlin European Council, 24 and 25 March 1999, Bull. EU 3-1999, point 

1.12.21. . 

Thee Economist, March 2001, p. 27. 

Councill  Regulation 1258/1999 on the financing of the common agricultura l policy, OJ1999 L160/103. 
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thee strict separation between the two Sections of the EAGGF has been aban-
doned. . 

3.33 The main features of structural measures 

3.3.11 Introduction 

Thiss part of the chapter on the relationship between the CAP 
andd the environment will discuss the CAP legislation concerning agricultural 
structuress and other structural legislation. First, the measures mainly aimed 
att improving the efficiency of agricultural structures wil l be analysed. Second, 
thee rules on support for farmers in so-called 'Less Favoured Areas' (LFAs) wil l 
bee discussed. This will be followed by a description of the legislation on improv-
ingg the processing and marketing conditions for agricultural products, forestry 
measuress in agriculture, 'Environmentally Sensitive Areas' (ESAs) & agri-envi-
ronmentall  measures and, finally, organic farming. 

3.3.22 Improving the efficiency of agricultural structures 

Intro Intro 
Ass already mentioned above, besides measures in the context of 

aa so-called market and price policy, the CAP also incorporates measures relating 
too farm or agricultural structures. They are concerned with so-called structural 
adjustmentt or farm development and were usually co-financed through the 
Guidancee section of the EAGGF. Recently, this has changed to a certain degree, 
however.. Unlike the market and price support measures, the first structural 
measuress were not adopted before the 1970s. In addition, these initial measures 
weree far more limited in scope than the ones the Commission had actually pro-
posed.1488 Over the years, they were further developed, strengthened, amended 
andd consolidated, however, as wil l appear from the following overview. 

TheThe 1972 directives and the ig8$ regulation 
Thee first (socio-)structural measures were primarily concerned with 

modernisingg and expanding agricultural holdings. There were three in total. 
DirectiveDirective 72/15$ on the modernisation of farms provided for financial aid to 
improvee their efficiency. It did so in the form of subsidies for investments neces-
saryy to carry out so-called 'approved farm development plans'.149 Upon comple-
tionn of the development plans, the farmers had to be able to show that they were 
capablee of achieving comparable incomes with other occupations (Article 4,1). 

1488 See Fennel] 1996, p. 48-49 and 207. See also Lauwaars and Timmermans 1999, p. 289. 
1499 OJ1972 L96/1. 
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Besidess providing for investment aid, the directive required Member States to 
introducee a system of incentives to encourage the keeping of accounts on farms 
(Articlee n) as well as to grant launching aid to farmers groups (Article i2).IS° 
Thesee measures were partly financed by the Guidance section of the EAGGF. 
AA second directive, Directive 72/160 concerning measures to encourage the 
cessationn of farming,151 set out a complementary scheme to encourage the early 
retirementt of elderly farmers in favour of development plan farmers.1**  And the 
thirdd socio-structural directive, Directive 72/161 required Member States to set 
upp aid schemes providing advice (on whether to continue farming, move into 
alternativee employment or retire) and training for new and improved skills to 
farmerss and their families.153 Both the measures envisaged in Directive 72/160 
andd Directive 72/161 were, like almost all of the ones in Directive 72/159, (partly) 
financedfinanced by the Guidance Section of the EAGGF.154 None of these initial direc-
tivess in the structural field contained any provisions relating to environmental 
protection. . 

Byy the end óf the 1970s it became clear that the 1972 directives were not 
workingg properly.155 However, in 1981, changes were adopted only in relation to 
thee modernisation directive. The amendments included the placing of restric-
tionss on investment in pig production and milk (so as to re-establish market 
balancee in these sectors),156 and the introduction of aid for young farmers.157 

InIn 1985, the 1972 directives were replaced entirely by a single new regulation. 
CouncilCouncil Regulation 797/85 on improving the efficiency of agricultural structures 
broughtt together and strengthened the existing schemes of the agricultural 
structuress policy, while at the same time introducing some new measures/58 

Thee existing schemes related to: investment aid, aid to young farmers, encour-

1500 The directive also provided for Member States to grant a guidance premium to assist in the adaptation 

off  production where the plan provided for specialisation in the production of beef, veal, mutton or lamb 

(Articlee 10) and aid for irrigation and for land reparcelling with a view to promoting the modernisation 

off  farms {Articl e 13). 
1511 Council Directive 72/160 concerning measures to encourage the cessation of farming and the realloca-

tionn of utilized agricultural area for the purposes of structural improvement, OJ1972 L96/9. 
1522 See also Rodgers 1998, p. 18. 
1533 Council Directive 72/161 concerning the provision of socio-economic guidance for and the aquisition of 

occupationall  skills by persons engaged in agriculture, OJ 1972 L96/15. 
1544 See for more on these directives: Fennetl 1997, p- 220-229. 
1555 Fennell 1997, p- 228. See also p. 22 were it is observed that while every Member State applied Directive 

72/159,, the same could not be said of the other two directives. 
1566 Council Regulation 1945/81 restricting investment aid for pig production, OJ 1981 L197/31 and Council 

Regulationn 1946/81 restricting investment aids for milk production, OJ 1981 L197/32. 
1577 Directive 81/528 amending Directive 72/159 on the modernization of farms, OJ 1981 L197/41. 
1588 OJ 1985 L93/1. See Rodgers 1998, p. 18. 
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agementt of the keeping of accounts, launching aid to farmers' groups, aid for 
trainingg and special aid for the continuation of farming in less favoured areas 
whichh was governed previously by Directive 75/268 (see also immediately below, 
Sectionn 3.3.3). New in the context of the CAP structural policy was the aid 
schemee for forestry measures, which will be discussed below under the heading 
'Forestryy measures' (Section 3.3.5). 

Ass for provisions relating to environmental protection, it may be observed 
inn the first place that Article 19 of Regulation 797/85 allows Member States to 
sett up aid schemes for farmers in so-called 'Environmentally Sensitive Areas' 
(ESAs),, a matter that wil l be further dealt with below as well (in Section 3.3.6). 
Besidess the provisions on ESAs, Regulation 797/85 also contained some more 
subtlee or general references to environmental protection. In particular, it 
providedd for investment aid (Article 3,1; see also Article 8, 2) as well as train-
ingg schemes (Article 22) for environmental purposes. In relation to all of these 
structurall  schemes it is necessary to observe, however, that only the setting up 
off  a system of investment aid was compulsory to Member States. All the other 
aidd schemes were optional to them. 

Regulationn 797/85 did not make any provision for the continuation of the 
pensionn scheme under Directive 72/160. Such a scheme was reintroduced only 
inn 1988 when Regulation 1096/88 was enacted.159 Unlike the previously applica-
blee regime, this 1988 regulation did include certain provisions on environmen-
tall  protection (cross-compliance). 

AmendmentsAmendments in 1987, consolidation in 1991 
Thee 1985 regulation was amended in 1987-1988 and consolidated in 1991. 

Inn 1987 and 1988, the regulation was amended so as to include aid schemes 
relatingg to extensification, conversion of production (both introduced by Regula-
tionn 1760/87) and set aside of arable land (introduced by Regulation 1094/88). 
Farmerss who set aside at least 20% of their arable land could receive a premium 
(voluntaryy set aside). Aid was provided also for the extensification of produc-
tionn (i.e. reducing the intensity of production) that resulted in a 20% reduction 
inn output and for the conversion of production towards products for which no 
surpluss existed. As an intervention which was intended to stabilise the agricul-
turall  markets,160 in other words, reduce market surpluses, it is not surprising 
thatt the set aside was co-financed by the Guidance as well as the Guarantee 
sectionn of the EAGGF. Interesting is that the legislation allowed (not obligated) 
Memberr States to require that the farmer managed the set aside land with a 

1599 Council Regulation 1096/88 establishing a Community scheme to encourage the cessation of farming, 

OJOJ19881988 L110/1. 
1600 See Preamble (5) of Regulation 1760/87: 'Whereas an aid scheme, designed to encourage farmers to 

embarkk upon conversion and extensification of production, may contribute towards adjusting the vari-

ouss production sectors to market requirements, in particular those in which there is a surplus.' 
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vieww to protecting the environment. As wil l be discussed further below (in 
Sectionn 4.3.1.2), this is one of the first instances in which the Member States are 
givenn the option to use the so-called 'cross-compliance' instrument in order to 
integratee environmental protection requirements into specific CAP aid schemes. 

Inn 1991, all of the amendments to Regulation 797/85 were consolidated in 
aa new framework regulation, Regulation 2321/91 on improving the efficiency 
off  agricultural structures, which replaced the 1985 regulation.16' Regulation 
2321/911 governed most of the structural aid schemes (of which only the set 
aside,, the extensification, the conversion and the investment aid schemes were 
mandatoryy for Member States to implement) until a regulation in 1997 replaced 
it.. The 1997 act did not bring many substantial changes but was, first and fore-
most,, designed to consolidate the regime. The investment aid scheme was made 
voluntary.. The extensification and the set aside schemes were incorporated in 
thee wider agri-environment programme, a programme specifically designed to 
promotee environmentally friendly farming practices, which was introduced in 
thee context of the major 1992 reform of the CAR 

TheThe 1992 accompanying measures 
Indeed,, as a result of the 1992 reform, provisions on long-term set aside and 

extensificationn of production were incorporated in one of the three so-called 
'accompanying'' measures (see also below, Section 3.3.6). Council Regulation 
2078/922 provided for a Community aid scheme intended to promote, amongst 
otherr environmentally friendly farming practices, 'an environmentally favour-
ablee extensification of crop farming, and sheep and cattle farming, including 
thee conversion of arable land into extensive grassland' (Article 1 (b)) as well as 
'long-termm set aside of agricultural land for reasons connected with the environ-
ment'' (Article 1 (e)). 

Thee 1992 reform also brought a new regulation - as one of the three so-
calledd accompanying measures - on a Community aid scheme for early retire-
ment,, replacing the earlier 1096/88. The environmental provisions in the 
previouslyy applicable regime were (more or less) retained (cross-compliance 
element)) and, in addition, it was provided explicitly that released land could be 
used,, inter alia, for 'the creation of ecological reserves'. The third accompany-
ingg measure concerned the setting up of a Community aid scheme for forestry 
measuress in agriculture, which will be discussed below (in Section 3.3.5). As 
alreadyy indicated above, it is important to emphasise that these accompanying 
measuress were part-financed by the Guarantee section of the EAGGF, in other 
words,, the section reserved for market and price support measures. This under-
liness the fact that the regulations were designed to 'accompany' the changes to 
bee introduced under the market organisation rules, changes that should help 
reducee market surpluses. 

0/1991L218/1. . 
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Improving/armImproving/arm structures as part of the new rural development policy 
Itt was mentioned already above, that besides adjustments of the market 

regimes,, the CAP reform in the context of Agenda 2000 also introduced an 
integratedd rural development policy, as a second pillar of the CAP. The Guaran-
teee section of the EAGGF finances some measures while others fall under the 
Guidancee section (as also indicated already above). Regulation 1257/1999 brings 
togetherr all of the structural schemes and related measures. In other words, 
whilee rules on agri-environment programmes (including extensification and set 
aside)) as well as rules on early retirement and forestry measures were separated 
fromm the main regulation on improving the efficiency of agricultural structures 
(first,, Regulation 2328/91, later, Regulation 950/97), Regulation 1257/1999 
unitess these structural schemes and measures again in one piece of legisla-
tion.. In particular, the various chapters of the regulation concern: investment 
inn agricultural holdings (Chapter I), aid to young farmers (Chapter II), support 
forr training (Chapter III) , support for early retirement (Chapter IV), agri-envi-
ronmentt support (Chapter VI) and support for forestry measures (Chapter 
VIII) .. In addition, it sets rules for aid in LFAs and areas with environmental 
restrictionss (Chapter V) (see immediately below) and support for improving the 
processingg and marketing of agricultural products (Chapter VII) . All schemes 
andd measures are optional for Member States except the agri-environment 
measures.1622 Although Article 1 of the regulation itself refers, first and fore-
most,, to the objectives of Article 33 EC (i.e. the traditional CAP objectives), the 
Commissionn indicated that the regulation has three main objectives: 

 to create a stronger agricultural and forestry sector; 
 to improve the competitiveness of the rural areas, and 
 to maintain the environment and preserve Europe's rural heritage.16' 

Ass for the environmental aim, the regulation does include specific aid for 
environmentall  purposes, such as investment aid to farms so as to take envi-
ronmentall  measures, as well as a frequent application of the cross-compliance 
instrumentt where the granting of non-environmental aid must be linked to 
compliancee with environmental standards (see further below in part on integra-
tionn efforts, Section 4.3.1.2). 

Summary Summary 
Thee first socio-structural measures in the context of the CAP were adopted 

inn the beginning of the 1970s. The legislation that laid down the various 
schemess and measures was repeatedly amended, replaced and consolidated. 

Articlee 43, 2 of Regulation 1257/1999. 

DGG Agriculture, Fact-sheet 'The CAP reform - A policy for the future, July 1999, p. 3 (on file with the 

author). . 
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Ultimately,, together with other structural aid measures (such as measures 
relatingg to LFAs and ESAs), they were integrated in one single regulation laying 
downn the Community's so-called rural development policy, or, the second pillar 
off  the CAP. While at first designed to encourage farmers to modernise and to 
workk efficiently, so as to ensure a fair standard of living for them, increasingly, 
thiss legislation was used also to help solve or, at least, control the problem of 
overproductionn in the agricultural sector. This is illustrated, for example, by 
thee introduction, in the late 80s, of aid schemes for set aside, extensification 
andd conversion of production. In addition, over the years, explicit environmen-
tall  elements were incorporated in the legislation. Investment aid and training 
schemess for environmental purposes were introduced in 1985, for example. 
Underr the current regime (the new rural development regulation), environmen-
tall  objectives may be considered as one of the main types of objectives to be 
pursued. . 

3.3.33 Disadvantaged and problem regions or (agriculturally) 
LFAs s 

Articlee 14, 2 of Directive 72/159 on the modernization of farms 
(already)) allowed Member States to introduce aid schemes for regions where the 
maintenancee of a minimum level of population was not assured and where a 
minimumm amount of farming was essential 'in view of the need to conserve the 
countryside'.countryside'.1616**  However, in 1975, a piece of legislation specifically relating to 
farmingg in 'disadvantaged and problem regions' was adopted. Directive 75/268 
onn mountain and hill farming in certain less favoured areas (LFAs) author-
isedd Member States to, first, designate certain areas as 'Less Favoured' where 
farmingg was rendered more difficult due to 'natural' handicaps and, second, 
developp a special aid scheme in relation to the designated areas to offset those 
handicaps.1655 Three categories of (possible) LFAs were distinguished: 1) moun-
tainn areas, 2) less favoured areas in danger of depopulation, and 3) other less 
favouredd areas affected by specific handicaps. The national measures were eli-
giblee for assistance under the Guidance Section of the EAGGF (Article 15). The 
piecee of legislation was said to be aimed at 'the continuation of farming, thereby 
maintainingg a minimum population level, or conserving the countryside' 
(Articlee 1). Even though this directive could be regarded therefore, at first sight, 
ass being (partly) 'environmentally orientated', it was not really intended as such. 
Thatt it was not directly intended to pursue environmental objectives appears 
clearlyy from the Commission's reply to a European parliamentary question on 
thiss legislation. The Commission indicated, more in particular, that: 

l 6 * o ;;  1972 L 9 6 / I . 

' 6 '0/19751.128/I. . 
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'Directivee 75/268 may not be used to encourage conservation per se but is to 
bee used for the encouragement of farming which, in turn, wil l have a positive 
effectt on the conservation of the countryside. This does not interfere with the 
Memberr States' right to introduce additional schemes for aid for conservation'.166 

Ass one author observed, Directive 75/268 was the first piece of agricultural 
legislationn which referred to the environmental role of farming but the environ-
mentall  aspects of the legislation were 'largely incidental'.167 

Mostt provisions in Directive 75/268 were replaced by (Articles 13-17 of) 
Regulationn 797/85 on improving the efficiency of agricultural structures, and, 
later,, the directive was replaced completely by provisions in Regulation 2328/91 
onn the same matter. Just like in the Community rules on schemes relating to 
investmentt aid, training, early retirement, etc., there has been a positive evolu-
tiontion in the incorporation of environmental provisions in the rules on LFAs. Besides 
replacingg certain provisions, Regulation 797/85 also amended Article 3, 5 of 
Directivee 75/268 seemingly putting a stronger emphasis on the conservation 
off  the environment in the definition of'other less favoured areas affected by 
specificc handicaps' (the third category). Moreover, the new provisions on LFAs 
inn Regulation 2328/91 show how Member States were allowed to apply some sort 
off  cross-compliance in relation to the compensatory allowances paid to LFAs 
-farmers.. Member States could set out conditions for the grant of compensa-
toryy allowances that encouraged the use of environmentally friendly practices 
(Articlee 18, 3). They were also explicitly enabled to differentiate the payments in 
orderr to promote these kind of practices (Article 19,1 (c)).l6S In addition, the new 
provisionss included restrictions on stocking density because the way in which 
thee initial legislation on LFAs had been implemented had led to over-stocking 
andd overgrazing. 

Thee environmental elements in the regime applicable to aid in LFAs were 
strengthenedd further in the new regulation on a rural development policy.'69 

Thee provisions now expressly stipulate that financial aid for LFAs should: 1) 
ensuree continued agricultural land use; 2) help maintain the countryside and 
3)) encourage 'sustainable farming systems which in particular take account of 
environmentall  protection requirements'. It seems this would allow Member 
Statess to encourage the conservation of the countryside per se, although the 
wordingg of the third aim is quite careful, not to say dubious. It is unclear why it 
doess not just refer to the encouragement of 'environmentally friendly farming 

1666 OJ1982 C287/16 at 17. Haigh (1987, p. 315) adds that the use of the word 'will ' is perhaps overconfident 

heree and that 'may' would have been more appropriate. 
1677 Fennell 1997, p. 345. 
1688 These provisions were introduced in this legislation by way of an amendment to Regulation 797/85 in 

1989:: see Article 1,9 of Regulation 3808/89, OJ 1989 L371/1. 
1699 Council Regulation 1257/1999 on support for rural development from the EAGGF, OJ 1999 L160/80. 
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systems'.. In addition, the cross-compliance instrument has been retained. It is 
noo longer optional, however. The allowances are granted per hectare. 

3.3.44 Processing and marketing conditions for agricultural 
products s 

Intro Intro 
Anotherr category of measures that can be classified under the 

headingg 'structural action' relates to the improvement of processing and market-
ingg conditions for agricultural products. The underlying idea is that facilitating 
thee improvement and rationalisation of the processing and marketing of these 
productss will help increase their competitiveness and added value. The support 
mustt contribute to improving the situation of the basic agricultural produc-
tionn sector in question. It must guarantee the producers of such basic products 
ann adequate share in the resulting benefits.170 Below, I wil l discuss the general 
legislationn concerning the improvement of processing and marketing conditions 
forr agricultural products. For reasons of completeness, it should be observed 
thatt for certain products there are more specific processing and/or marketing 
measures.. Examples of such products are: citrus fruits and honey.'71 However, 
thesee specific measures wil l not be analysed here. 

ImprovingImproving processing and/or marketing of agricultural products 
Councill  Regulation 17/64 on the conditions for granting aid from the Euro-

peann Agricultural Guidance and Guarantee Fund allowed for support activities 
inn this field, but it was not until 1977 that a specific legislative act was adopted 
onn this matter. Under Council Regulation 355/77 on common measures to 
improvee the conditions under which agricultural products are processed and 
marketed,, Member States were required to draw up specific programmes to 
developp or rationalise the treatment, processing or marketing of agricultural 
productss (Article 2).172 In order to be eligible for Community co-financing the 
programmess had to be forwarded to and approved by the Commission (Article 
4).. There was a wide range of activities in relation to which projects could be 
proposed:: the development of new outlets for agricultural production, lightening 
thee burden on intervention by way of structural improvements of the market, 
improvementt of marketing channels or rationalisation of the processing method 
off  a product, etc. (Article 11). In order to bring them into line with the new legis-

1700 See Articles 25,1 and 26, 2 van de rural development regulation but also indicated in earlier legislation. 
1711 Council Regulation 2511/69 laying down special measures for improving the production and marketing 

off  Community citrus fruit, OJ1969 L318/1 and Council Regulation 1221/97 laying down general rules 

forr the application of measures to improve the production and marketing of honey, OJ 1997 L173/1. 
, 7 2 0 ; I 9 7 7 L 5 I / I . . 
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lationn on Structural Funds, the rules on support for processing and marketing 
off  agricultural products were replaced with new ones in 1990 (Regulation 866/ 
90).mm Because, in its turn, this regulation was amended several times, it was 
consolidatedd and replaced ultimately by Regulationn 951/97 of 20 May 1997.174 

Thee regime currently in place for this matter is set out in the (new) rural devel-
opmentt regulation.'75 Together with funds spent on improving the efficiency of 
farmss and for LFAs, aid to marketing and processing has been considered to be 
onee of the biggest sources of structural investment in agriculture. Their success-
fulnesss in raising levels of efficiency has, however, been questioned.'76 

EnvironmentalEnvironmental provisions in this legislation 
Regulationn 866/90 allowed Member States to grant investment aids for 

environmentall  purposes by encouraging the production of organically-grown 
productss (i.e. special priority could be given to investments facilitating the 
marketingg of these products), as well as promoting a better use of by-products 
andd recycling of waste. In fact, the support for organically-grown products was 
includedd for the first time in Regulation 355/77 when it was amended in 1987.177 

Att the same time, the 1990 regulation laid down EIA requirements in relation to 
thee proposed measures (Articles 5,1 (g) and 10, 2). The EIA obligations disap-
pearedd in Regulation 951/97, which simply set an obligation for Member States 
too provide information on the arrangements which had been taken to ensure 
compliancee with Community environmental rules (Article 3 (c)). In addition to 
referencess to promoting organically-grown products, a better use of by-products 
andd recycling of waste, it included a general reference to investments helping to 
facilitatee the adoption of new technologies relating to environmental protection 
(Articlee 1, 2 (g)). The new rural development regulation still includes support for 
investmentss to encourage the better use or elimination of by-products or waste, 
butt it does not specifically refer to organically-grown products anymore. Instead, 
itt contains a general reference to processing and marketing support aimed at 
environmentall  protection (Article 25, 2). It also stipulates that support shall 
bee granted only to those who comply with minimum environmental standards 

'7}}  Council Regulation 866/90 on improving the processing and marketing conditions for agricultural 

products,, OJ1990 L91/1. 
1744 Council Regulation 951/97 on improving the processing and marketing conditions for agricultural 

products,, OJ 1997 L142/22. 
1755 Articles 25-28 of Council Regulation 1257/1999 on support for rural development from the EAGGF, OJ 

19999 L160/80. 
1766 Fennell 1996, p. 313. 
1777 See Regulation 1760/87, OJ 1987 L167/1. Two of the three conditions for aid to marketing or processing 

projectss did not have to be met if the project was a pilot or experimental project relating to the market-

ingg or processing of organically-grown products (Article 10). 
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(Articlee 26,1). In other words, both the instrument of financial aid (positive 
incentive)) and of cross-compliance (negative incentive) are used in this context. 

Summary Summary 
Inn sum, since the late 70s, Community legislation has existed that is 

designedd to improve the conditions for the processing and marketing of agri-
culturall  products. Since 1987, this legislation has contained an environmental 
component.. This component has been strengthened over the years. It now 
amountss to environmental protection being one of the objectives that may be 
pursuedd by way of processing and marketing aid, as well as the condition that 
thee non-environmental aid in this context is only given to those who comply 
withh minimum environmental standards. In other words, besides typical 
agriculturall  objectives, such as helping to increase the competitiveness of agri-
culturall  products and stabilising the markets (e.g. by developing new outlets), 
supportt for improving the processing and marketing of agricultural products 
shouldd also contribute to the achievement of environmental objectives. 

3.3.55 Forestry measures 

Intro Intro 
Thee Commission has observed that, even though, the EU 

Treatiess do not contain any provisions on a comprehensive common forestry 
policy,, the 'management, conservation and sustainable development of forests 
aree nevertheless vital concerns of existing common policies like the CAP and 
thee rural development, environment, trade, internal market, research, industry, 
developmentt cooperation and energy policies'.178 Indeed, a number of forestry 
measuress have been adopted that relate directly to the agricultural sector. These 
measuress attempt to contribute to the achievement of the objectives of the EC 
policyy area relating to this sector because they complement schemes designed 
too improve farm structures and/or aim to promote a balancing of the market. 
Inn particular, certain forestry measures have been aimed at developing forestry 
activitiess on farms as well as at promoting afforestation as an alternative use for 
agriculturall  land.179 Exactly because these measures are aimed to (help) attain 
(somee of) the CAP objectives, they fall within the scope of the area and can 
thereforee be based on Articles 36-37 EC. This is the case despite the fact that in 
generall  terms trees and forestry products are not covered by the annex to the EC 
Treaty,, which lists the agricultural products (see also above, in the section on 
primaryy agricultural law, Section 3.1.2). 

177 Commission Communication on a forestry strategy for  the EU, COM(i998)649, p. 8. 
1799 See Articl e 1 of Regulation 2080/92. 
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AidAid schemes for on-farm forestry measures 
Articlee 20 of Regulation 797/85 on improving the efficiency of agricultural 

structuress allowed Member States to grant aid to (main occupation) farmers for 
forestryy measures. The scheme was optional for Member States. Besides this 
aid,, forestry measures (afforestation measures to be exact) were encouraged in 
thee context of the early retirement schemes (See Directive 72/160 and Regu-
lationn 1096/88). None of these rules contained references to environmental 
protection.. The 1985 provisions on an aid scheme for on-farm forestry measures 
weree retained in Regulation 2328/91, the regulation that replaced Regula-
tionn 797/85. Up til l 1991, forestry measures had been incorporated in general 
structurall  legislation designed to improve the efficiency of farms, help restore 
markett balance and maintain a viable agricultural community by ensuring a 
fairr standard of living for farmers. No attention had been given to the possible 
harmfull  effects of afforestation for the environment, let alone, to the potential 
environmentall  benefits of such an activity. To a certain extent, Article 27, 2 
secondd indent of Regulation 2328/91 addressed the first deficiency because it 
requiredd Member States to inform the Commission of the measures they had 
takenn to assess and control the environmental impact of the aids granted. This 
provisionn thus acknowledged that in certain cases afforestation of farmland 
couldd have negative environmental effects. The second deficiency was dealt with 
inn a specific regulation on forestry measures in agriculture, which replaced the 
199 91 regulation rather quickly after its adoption. 

Councill  Regulation 2080/92 was a regulation that dealt exclusively with 
forestryy measures in agriculture.'80 Also, it expressly indicated that it was based 
onn economic as well as environmental considerations.18' Economic interests 
because,, as one of the three so-called 'accompanying measures', it accompa-
niedd the efforts to control agricultural production. In addition, it contributed 
too an improvement in forest resources. Environmental because it is designed 
too encourage forms of countryside management more compatible with envi-
ronmentall  balance, combating the greenhouse effect and absorbing carbon 
dioxide.. The regulation retained the obligation for Member States to assess and 
monitorr the environmental impact of the proposed afforestation (Article 4,1 
thirdd indent). For fast-growing species cultivated in the short term it explicitly 
requiredd that the planting was adapted to local conditions 'compatible with 
thee environment' (Article 2, 2 (c))). If this was not the case, no aid could be 
madee available (cross-compliance). The aid scheme had to be implemented by 
meanss of national or regional multiannual programmes (Article 4,1). However, 

Councill  Regulation 2080/92 instituting a Community aid scheme for forestry measures in agriculture, 

O719922 L 215/96. 

Articlee 1 of Regulation 2080/92 and Commission, CAP Working Notes 'Agriculture and environment', 

1997,, para. 4.2.2 (on file with the author). 
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Memberr States could choose to implement by way of'zonal afforestation plans', 
whichh reflected the diversity of environmental situations, natural conditions and 
agriculturall  structures (Article 4,2). All these provisions were thus intended to 
preventt environmental damage from forestry measures. As previous forestry aid 
schemes,, the one instituted by Regulation 2080/92 was optional for Member 
States. . 

Justt like the other structural and accompanying measures, the Community 
ruless on a forestry aid scheme have been incorporated into the new rural devel-
opmentt regulation. The provisions in Title VII I on forestry in Regulation 1257/ 
19999 underline not just the economic and social functions of forests but also 
theirr ecological role. Consequently, they providee for aid to improve the ecological 
valuee of forests. In addition, the use of the so-called cross-compliance instru-
mentt is strengthened. Support for afforestation of agricultural land can only be 
grantedd if the planting is adapted to local conditions and 'compatible with the 
environment'' (Articles 30 and 31). 

Summary Summary 
Thee Community has adopted forestry measures that were and still are 

designedd to contribute to the attainment of the objectives in Article 33 EC. 
Slowlyy but steadily provisions have been incorporated in this legislation that take 
accountt of both the negative and the positive role that these forestry measures 
cann play in the achievement of environmental objectives. Use is made of positive 
(financiall  aid) as well as negative (cross-compliance) signals in this respect. 

3.3.66 Environmentally Sensitive Areas (ESA) and agri-environ-
mentt measures 

EnvironmentallyEnvironmentally Sensitive Areas (ESA) 
Becausee it was unclear whether Member States were allowed 

underr Community law to support farming practices that helped protect the 
environment,1833 one of the articles in the 1985 regulation on agricultural struc-
turess (Article 19 of Regulation 797/85) allowed them to introduce national aid 
schemess for so-called 'Environmentally Sensitive Areas' (ESA). These areas were 
definedd as 'areas of recognised importance from an ecological and landscape 
pointt of view'. The national aid schemes were to be designed, more in particu-
lar,, so as to encourage 'the introduction or continued use of agricultural production 
practicespractices compatible with the requirements of conserving the natural habitat'At the 
samee time, however, they were also aimed at 'ensuring an adequate income for 
farmers'' (Article 19,1). This dual aimm was clarified further when Article 19 
wass amended in 1987 (see Regulation 1760/87). On the one hand, the schemes 

Seee further on this issue: Haigh 1987, p. 311 and, more elaborately, Baldock and Lowe 1996, p. 13-14. 
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hadd to be aimed at encouraging practices 'compatible with the requirements of the 
protectionprotection of the environment and of natural resources or with the requirements of the 
maintenancemaintenance of the landscape and the countryside'. On the other hand, they were to 
contributee to 'the adaptation and the guidance of agricultural production accord-
ingg to market needs, and having regard to agricultural income losses resulting 
fromm this' (Article 19). It is important to observe also that, initially, the national 
aidd schemes were not eligible for Community co-funding. This changed in 1987 
whenn assistance became available under the Guidance section of the EAGGF 
(seee Regulation 1760/87). In addition, it should be indicated that the schemes 
envisagedd by Article 19 were (and stayed) optional for Member States. The 1987 
amendmentss to the article were consolidated in Regulation 2321/91. 

Agri-environmentalAgri-environmental programmes and commitments 
Thee (national) aid schemes relating to farming in ESAs, set up pursuant 

too Article 19 of Regulation 797/85, formed the roots of the so-called agri-envi-
ronmentt Community aid scheme introduced by one of the 1992 accompany-
ingg regulations. Council Regulation 20J8/92 on agricultural production methods 
compatiblecompatible with the requirements of the protection of the environment and the main-
tenancetenance of the countryside instituted a Community aid scheme that was aimed at 
furtheringg both agricultural and environmental objectives, just like the previ-
ouss national aid schemes.1*3 However, it differs from the earlier efforts in four 
respects.1*44 First, the envisaged measures and practices to be promoted are more 
orr less defined. Aid may be granted to farmers who take up commitments, such 
ass the reduction of the use of fertilisers and/or plant protection products, the 
introductionn of organic farming methods, the upkeep of abandoned farmland 
butt also extensification and conversion of production and long-term set aside of 
farmlandd (as previously laid down in Regulation 2328/91) as well as the manage-
mentt of land for public access. Second, becausee the aid scheme was introduced, 
interinter alia, in order to accompany the changes in the market organisation rules 
(seee also above, Section 3.2.5), it was part-financed by the Guarantee instead of 
thee Guidance section of the EAGGF. As a consequence, a much larger and more 
flexibleflexible budget was available for the measure. And third, unlike the 1985 ESA 
scheme,, the 1992 agri-environment scheme was obligatory for Member States. 
Theyy were required to implement the aid scheme by means of multiannual 
zonall  programmes, which had to reflect the diversity of environmental situa-
tions,, natural conditions and agricultural structures (Article 3).185 Each zonal 

l8)) OJ1992 L215/85. See also Commission Regulation 746/96 laying down detailed rules for the applica-

tionn of Council Regulation 2078/92 on agricultural production methods compatible with the require-

mentss of the protection of the environment and the maintenance of the countryside, OJ 1996 L102/19. 
1844 Compare Baldock& Lowe 1996, p. 23. 
1855 It should be recalled that the other two Community accompanying schemes introduced in 1992 were 

optionall  (see above, Section 3.3.2 and 3.3.5). 
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programmee had define the geographical area concerned, its natural, environ-
mentall  and structural characteristics, the environmental priorities for the area, 
thee conditions for receiving the aid, the estimated annual costs of implementing 
thee programme and the planned efforts in relation to dissemination of informa-
tionn to the farmers. Farmers who (voluntarily) committed, for at least five years, 
too one or more of these agri-environmental measures or practices were granted 
ann annual premium per hectare or livestock unit (Article 4,1). 

Itt is interesting to observe, finally, that Regulation 2078/92 is one of the 
feww pieces of CAP legislation that explicitly refers to the integration clause. The 
firstfirst recital of the Preamble stated, more in particular, that 'the requirements 
off  environmental protection are an integral part of the common agricultural 
policy'.. Agricultural and environmental objectives seemed equally important 
inn this regulation since Article 1 explicitly indicated that the aid scheme had to 
contributee to both. The agricultural objectives consisted of, first, the need to 
stabilisee markets by reducing production while, second, ensuring an appropriate 
incomee for farmers. The environmental objectives concerned, first, the aim to 
controll  the negative environmental effects of certain agricultural activity, and, 
second,, the aim to reward farmers for environmental services rendered. These 
twoo different environmental aspects of the regulation wil l be discussed further 
inn the part on integration efforts below. 

Agri-environmentalAgri-environmental measures in the new rural development policy 
Justt like the other two 'accompanying measures', some provisions in Regula-

tionn 1257/99 replaced the provisions of Regulation 2078/92. Article 22 of the 
latterr explicitly stipulates that support to agri-environment must contribute to 
thee achievement of both the EC's agricultural and environmental objectives. The 
Preamblee indicates that the agri-environment support are designed to 'support 
thee sustainable development of rural areas and to respond to society's increasing 
demandd for environmental services'. The measures are still co-financed from 
thee Guarantee section of the EAGGF (in both Objective 1 and non-Objective 1 
regions).. With the Agenda 2000 reform, the budget available for agri-environ-
mentall  measures has been increased. It is explicitly provided now that agri-envi-
ronmentall  commitments must entail more than the application of'usual good 
farmingg practice' and that the payments represent the income foregone, higher 
productionn costs and the need to provide an incentive (Article 24,1). 

Inn addition, the rural development regulation also provides for support in 
so-calledd 'areas with environmental restrictions'. The envisaged compensation 
iss said to be aimed at 'ensuring environmental requirements' on the one hand, 
andd 'safeguard farming' in these areas, on the other. The restrictions are defined 
ass restrictions on agricultural use as a result of the implementation EC environ-
mentall  rules (Article 16). 
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Summary Summary 
Thee 1992 agri-environment regulation is a piece of legislation in which 

agriculturall  and environmental objectives are clearly combined. It is one set of 
measuress that is designed to serve both types of objectives. Its roots lie in a 1985 
regulationn on improving the efficiency of agricultural structures (Article 19 of 
Regulationn 797/85 on so-called ESAs). Currently, the rules on the agri-environ-
mentall  programmes and commitments are part of the coherent rural develop-
mentt framework, however. 

3.3.77 Organic production 

FinancialFinancial aid incorporated in other legislation 
Itt has been possible to grant financial aid to farmers producing 

organicc products and/or to processors of these products on the basis of various 
piecess of Community legislation. As already appeared from the overview above, 
thiss was the case for the agri-environment regulation (Regulation 2078/92) 
andd the legislation on improving the processing and marketing of agricultural 
productss (Regulation 355/77 and subsequent legislation in this field). Financial 
aidd for the promotion of organic farming could be granted even pursuant to the 
regulationss on improving the efficiency of agricultural structures, in particular, 
Regulationn 797/85 and Regulation 2328/91. Now, organic farmers and proces-
sorss may receive support on the basis of the new rural development regulation 
(Regulationn 1257/1999, cf recital 41 of the Preamble). Moreover, the rules on 
producerr groups and associations give such organisations the power to decide on 
commonn rules relating to organic practices.'86 

LabellingLabelling of organic produce 
However,, it has been argued that financial support was not the main issue, 

exceptt in the transitional phase, which indeed can deter farmers from switching 
too organic production.187 What was really needed at Community level was a regu-
lationn and control system that would guarantee compliance with minimum stan-
dardss as well as protect the consumer. These much-needed rules were adopted 
onlyy in 1991. Council Regulation 2092/91 on organic production of agricultural 
productss and indications referring thereto on agricultural products and food-
stuffss lays down minimum rules on production, labelling and inspection so 
ass to ensure fair competition and promote consumer protection.188 As for the 

1866 See Article 6 of Regulation 1360/78 on producer groups and associations thereof (OJ1978 L166/1), as 

amendedd by Regulation 1760/87 {OJ 1987 L167/1), and later Article 6 of Regulation 952/97 on producer 

groupss and associations thereof (OJ 1997 L142/30). See also provisions in certain COMs regulations 

(seee above. Section 3.1.6). 
77 Fennell 1997, p. 331. 

1888 OJ 1991 L198/1. 
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scopee of this piece of legislation, it may be observed that, at first, it solely applied 
too (processed and unprocessed) agricultural crop products and (any) products 
intendedd for human consumption composed essentially of ingredients of plant 
originn (Article i). However, in 1999, Council Regulation 1804/1999 supple-
mentedd the 1991 regulation to include the organic production of livestock.l8^ 

MultipleMultiple  aims of this legislation 
Thee promotion of organic farming in the context of the CAP must be seen in 

thee first place as yet another means to combat overproduction in certain sectors. 
Thus,, just like extensification and set aside, organic production is regarded 
ass an alternative system of farming introduced to reduce the pressure on the 
market.1900 However, it has been stressed also that encouraging this type of 
productionn methods and products is, at the same time, beneficial to the envi-
ronment.. This is, for example, clearly indicated in the Preamble of Regulation 
2092/91.. The second recital of the Preamble emphasises that organic produc-
tionn may contribute, on the one hand, towards attaining a better market balance 
(i.e.. a better balance between supply of, and demand for, agricultural products) 
and,, on the other hand, towards environmental protection and conservation of 
thee countryside. As for the environmental protection aspect, the Preamble speci-
fiesfies that organic production methods entail significant restrictions on the use 
off  fertilisers and pesticides, which may have detrimental effects on the environ-
mentt (Preamble (9)). Thus, it is clear that Regulation 2092/91 was designed to 
servee multiple aims (besides competition and consumer protection, also agricul-
turall  and environmental aims). 

344 Approximation of laws: plant protection products legisla-
tion n 

Intro Intro 
Inn the following paragraphs, the Community legislation 

concerningg the levels of residues in agricultural products and the placing on 
thee market and use of plant protection products will be discussed. It should 
bee recalled, however, that this is only a small part of the legislation relating 
too plant health. A lot more legislation has been adopted on the protection of 
plants,, including plant genetic resources (phytosanitary legislation). In addition, 
legislationn has been developed on the quality of plant propagating material of 
agriculturall  and horticultural crops and of forests (legislation on the marketing 

1899 Council Regulation 1804/1999 supplementing Regulation 2092/91 on organic production of agricul-

turall  products and indications referring thereto on agricultural products and foodstuffs to include 

livestockk production, O] 1999 L222/1. 
1900 See also Fennell 1997, p. 325. 
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off  seed and plant propagating material) and on the property protection of new 
plantt varieties to promote continued breeding of improved plant varieties (Com-
munityy plant variety rights legislation).191 This legislation wil l not be examined 
becausee this would lead me too far. 

Plantt protection products are used in (intensive) agricultural production 
mainlyy to control the various pests, diseases and weeds that may affect crops.192 

However,, their use creates environmental problems such as pollution of ground-
water,, surface water, soil and air, and they may affect human and animal health 
throughh direct exposure. As appears from what follows, Community legislation 
hass been adopted therefore that is not merely focusing on achieving agricultural 
(increasingg agricultural productivity) and internal market objectives (take away 
orr avoid differences between Member States) but that also stresses the need to 
protectt human and animal health and acknowledges the 'dangers' or 'possible 
harmfull  effects' for the environment. It attempts to reconcile the requirements 
off  plant production, on the one hand, and the need to protect human & animal 
healthh as well as the environment, on the other hand. In fact, the directive on 
thee placing on the market and the use of plant protection products goes as far 
ass recognising that the protection of human and animal health and the envi-
ronmentt 'should take priority over the objective of improving plant production' 
(Preamblee (9)).193 The next recital of the Preamble emphasises that the plant 
protectionn products should have no unacceptable impact on the environment, in 
general,, and, no harmful effect on human or animal health or on groundwater, 
inn particular. 

Itt should be observed here that to the degree that the legislation is aimed at 
thee protection of human health directly, i.e. the health of the farmer using the 
productss and of by-standers, it should not be regarded as legislation with an 
environmentall  aim. The term 'environment' includes the protection of human 
healthh indirectly. This issue is very similar to the one that plays in the context 
off  the transport policy where the promotion of transport safety is an original 
transportt policy objective and not an environmental objective, with the excep-
tionn of certain areas such as when the transport concerns dangerous goods or in 
thee field of maritime safety. 

ResidueResidue levels 
Startingg from the mid 1970s, a number of basic directives was enacted 

layingg down maximum pesticide residue levels in and on food crops. It 

1911 See also Commission, CAP Working Notes 'Agriculture and environment', 1997, para. 4.4.3 (on file 

withh the author). 
1922 Commission, CAP Working Notes 'Agriculture and environment', 1997, para. 4.4.1 (on file with the 

author). . 

'9}}  The Court has confirmed this in its case law: Case C-303/94 Parliament v Council [1996] ECR I-2943, 

para.. 25. 
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concerned,, more in particular residue levels in and on fruit and vegetables 
(Directivee 76/895 and Directive 90/642),194 cereals (Directive 86/362)195 and 
foodstuffss of animal origin (Directive 86/363).196 All of these directives are 
stilll  in force. As already noted above, the residue levels are set on the basis of a 
balancingg of various concerns, i.e. agricultural, health and environmental. They 
aree not health safety limits but are said to represent the maximum residue level 
thatt should arise when plant protection products are used correctly: 'they are 
normallyy considerably below the safety thresholds and take into account, where 
relevant,, the different crops on which plant protection products containing the 
samee active pesticide substance may be used'.197 The directives each contain a 
freee trade clause, which provides that the Member States may not prohibit or 
impedee the putting into circulation of the products in question on the basis that 
theyy contain pesticide residues if the quantity of such residues does not exceed 
thee maximum levels specified. 

PlacingPlacing on the market and use 
Substantiall  plant production products legislation containing rules on their 

placingg on the market and their use was adopted in 19 91 under Council Direc-
tivee 9I/4I4.19*  The first Community action in this field already dated from 1979. 
However,, Council Directive 79/117 has a very limited scope, prohibiting the 
placingg on the market of plant protection products containing certain active 
substancess listed in an annex.'99 

Directivee 91/414 harmonises national procedures for authorising plant 
protectionn products while, at the same time, establishing a Community authori-
sationn system for active substances. It requires Member States to ensure that a 
plantt protection product is not authorised unless certain conditions are fulfilled 
(Articlee 4,1). In particular in relation to the protection of health, groundwater 

1944 Council Directive 76/895 relating to the fixing of maximum levels for  pesticide residues in and on frui t 

andd vegetables, OJ1976 L340/26 and Council Directive 90/642 on the fixing of maximum levels for 

pesticidee residues in and on certain products of plant origin, including frui t and vegetables, OJ 1990 

L350/71. . 
1955 Council Directive 86/362 on the fixing of maximum levels for  pesticide residues in and on cereals, OJ 

19866 L221/37. 
1966 Council Directive 86/363 on the fixing of maximum levels for  pesticide residues in and on foodstuffs of 

animall  origin, OJ 1986 L221/43. 
1977 Commission, CAP Working Notes 'Agricultur e and environment', 1997, para. 4.4.1 (on file with the 

author). . 
199 Council Directive 91/414 concerning the placing of plant protection products on the market, OJ 1991 L 

230/1. . 

' ""  Council Directive 79/117 prohibitin g the placing on the market and use of plant production products 

containingg certain active substances, OJ 1979 L33/36. 
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andd the environment, it provides that the product may not have a harmful effect 
onn human and animal health or on groundwater, and may not have an unaccept-
ableable influence on the environment. These elements are to be evaluated in accord-
ancee with so-called 'uniform principles'. In addition, only the products that 
containn the active substances listed in Annex I to the directive may be author-
ised.. The inclusion of active substances in the annex is subject also to conditions 
thatt relate to the effects and influence on health and environment (Article 5). 
Thus,, it seems that in drawing up the provisions of this legislation the Commu-
nityy legislator has taken the precautionary principle as its starting point or basis. 
Beforee a plant protection product can be authorised, it has to be established that 
itit  has no harmful effect or unacceptable influence on health and environment. 

3.55 Agricultural research 

Thee Second, Third and Fourth RTD Framework Programmes 
alll  included specific agricultural research programmes.200 They were, respec-
tively,, CAMAR (Competitiveness of Agriculture and Management of Agri-
culturall  Resources, 1989-1993),201 AIR (Agriculture and Agro-industry, incl. 
Fisheries,, 1990-1994)***  and FAIR (Agriculture and Fisheries, incl. Agro-
industry,, Food Technologies, Forestry, Aquaculture and Rural Development, 
1994-1998).2033 First and foremost, these specific research and technological 
developmentt programmes in the field of agriculture and related sectors were 
designedd to contribute to the achievement of the CAP objectives of course. How-
ever,, some attention was given to the attainment of other Community objectives, 
suchh as those of the economic and social cohesion policy for example. Interest-
ingly,, each one of the programmes also, to a greater or lesser extent, emphasised 

200Councill  Decision 87/516 concerning the framework programme for Community activities in the field 

off  research and technological development (1987 to 1991), OJ1987 L302/1; Council Decision 90/221 

concerningg the framework programme of Community activities in the field of research and technologi-

call  development (1990 to 1994}, OJ 1990 L117/28 and Decision 1110/94 of the EP and of the Council 

concerningg the fourth framework programme of the EC activities in the field of research and technologi-

call  development and demonstration {1994 to 1998), OJ 1994 L126/1. 
2011 Council Decision 90/84 adopting a specific Community research and technological development 

programmee in the field of competitiveness of agriculture and management of agricultural resources 

(1989-1993),, 0/19901.58/9. 
2022 Council Decision 91/504 adopting a specific research and technological development and demonstra-

tionn programme for the European Economic Community in the field of agriculture and agro-industry, 

includingg fisheries (1990-1994), O/1991 L265/33. 
2055 Council Decision 94/805 adopting a specific programme of research, technological development and 

demonstrationn in the field of agriculture and fisheries, including agro-industry, food technologies, 

forestry,, aquaculture and rural development (1994-1998), OJ 1994 L334/73. 
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thee need to help improve the environment.204 Thus, research activities had to 
relatee to the development of more environmentally friendly production systems, 
lesss intensive land-use systems, proper resource management, more environ-
mentallyy friendly types of products, etc. 

Thee agricultural research programme currently in place (under the Fifth 
RTDD Framework Programme)205 is integrated into a larger specific research 
programmee on quality of life and management of living resources.206 A new 
approachh is taken by using key actions. One of the key actions under this RTD 
programmee on quality of life and living resources management concerns 
'Sustainablee agriculture, fisheries and forestry, and integrated development 
off  rural areas including mountain areas', while another relates to 'Environ-
mentt and health'. It is very interesting to see how agricultural research and 
certainn forms of'environmental' research have been placed under one specific 
programmee on the quality of life and management of living resources. As for 
agriculture,, the RTD priorities include: sustainable farm production systems 
andd methods, organic farming systems, development of methods to protect land 
andd prevent soil erosion, multifunctional land use and landscape management 
ass related to important ecosystems and habitats taking also into account aspects 
relatingg to cultural heritage. It is provided that the overall programme on quality 
off  life and living resources management, including the key action on agricul-
turall  research, must be coordinated with the programmes on competitive and 
sustainablee growth and energy, environment and sustainable development (see 
Annexx II of Council Decision 1999/167). 

3.66 Main features of secondary 'agriculture-specific' environ-
mentall  legislation 

Ann important piece of environmental legislation that is specifi-
callyy designed to alleviate the negative environmental effects of agricultural 
activityy is the so-called Nitrates directive.207 Because, through the intensive 
usee of nitrogen-containing fertilisers and manures, nitrates from agricultural 

2044 In this context, the FAIR programme {OJ1994 L334/73) even mentions the results of the UN Confe-

rencee on the Environment and Development (Rio de Janeiro, 1992 and the Ministerial Conferences on 

thee protection of forests in Europe (Strasbourg, 1990 and Helsinki, 1993). 
2055 Decision 182/1999 of the EP and of the Council concerning the fifth framework progamme of the EC 

forr research, technological development and demonstration activities (1998 to 2002), OJ 1999 L26/1. 
2020 Council Decision 1999/167 adopting a specific programme for research, technological development and 

demonstrationn on quality of life and management of living resources (1998 to 2002), OJ 1999 L64/1. 
1077 Council Directive 91/676/EEC of 12 December 1991 concerning the protection of waters against 

pollutionn caused by nitrates from agricultural sources, OJ 1991 L375/1. See in relation to this directive: 

Casee C-293/97 of 29 April 1999 (H.A. Standley) and Case C-69/99 (Commission v UK, brought on 26 

Februaryy 1999, see EELR August/Sept 1999, OJ 15.5.99 C 'j6/8). 
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sourcess are one of the main causes of pollution from diffuse sources affecting 
thee Community's waters, this directive has been adopted. With the Nitrates 
directive,, the environmental policy maker stepped away from its previous focus 
onn remedial action because the directive is designed to both reduce and prevent 
waterr pollution by nitrates from agricultural sources (Article 1).208 For these e 
purposes,, the directive lays down an obligation for Member States to identify the 
waterss affected by this form of pollution and to designate as 'vulnerable zones' 
alll  areas of land in their territories which drain into the waters identified and 
whichh contribute to the pollution {Articl e 3). Subsequently, the Member States 
mustt establish 'action programmes' in respect of the designated vulnerable 
zoness (Article 5). These programmes shall consist of a series of mandatory mea-
suress (Annex III) . Interestingly, Member States also need to establish a code or 
codess of good agricultural practice, which should be implemented by farmers on 
aa voluntary basis (Article 4 and Annex II) . 

Anotherr environmental measure that should be mentioned here is the so-
calledd Sewage Sludge directive.209 The purpose of this directive is to regulate the 
usee of sewage sludge in agriculture in such a way as to prevent harmful effects 
onn soil, vegetation, animals and man (Article 1). 

44 Integration of environmental protection requirements 
intoo the CAP 

4.11 Introduction 

Thee above overview of secondary agricultural legislation shows 
howw some legislation gives attention to environmental concerns. Other legisla-
tionn adopted in the context of this policy area, however, does not contain an 
environmentall  component. Some of this legislation even appeared or appears to 
encouragee (serious) environmentally damaging trends and practices. As already 
indicatedd above (in Chapter IV), in what follows, I wil l examine all of this 
legislationn closer, in particular, with regards to its environmental effects. At the 
samee time, the instruments used in this legislation will be analysed. Ultimately, 
thee environmentally damaging action and the environmentally friendly (or the 
leastt damaging) action will be summarised and compared so as to reach certain 
(preliminary)) conclusions on the net result. 

Seee also: Lenschow 1998, p. 165. 
2099 Council Directive 86/278 on the protection of the environment and in particular of the soil, when 

sewagee sludge is used in agriculture, OJ1986 L181/6. See also, for example, Grossman 1997, p. 669. 
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4.22 Are the most environmentally damaging practices encour-
aged? ? 

4.2.11 By way of direct regulation? 

Theree does not seem to be direct regulation, for example, command and 
controll  regulation, which substantially encourages the most environmentally 
damagingg practices. 

4.2.22 By way of economic/market-based instruments? 

4.2.2.11 Price support, direct aid and quotas 

StimulatingStimulating environmentally damaging practices by way of price 

support support 
Above,, it was observed that the CAP put great emphasis on 

pricee support in the first few decades of its existence. In addition, it was indi-
catedd that, the agricultural sector has been characterised by structural surpluses 
sincee the 70s and it was implied that the price and income guarantees of the 
CAPP were, at least, partly responsible for the creation of these surpluses. This 
causall  link should be looked at more closely. In particular, the environmental 
consequencess of that policy choice should be discussed. Even though the rela-
tionshiptionship between high agricultural price levels and the quality of the environment has 
beenn the subject of some debate, it is generally believed now that there is a link 
betweenn price support and environmental degradation. The reasoning goes as 
follows: : 

'artificially'artificially  high prices for agricultural commodities will  lead to an increased 
levellevel of resource use in farming and a higher level of production than would otherwise 
occur.occur. In turn, it is likely that higher production levels will  be associated with inten-
sification,sification, higher levels ofagrochemical and fertiliser use, rising land prices and an 
increasedincreased demand for agricultural land in regions where it is possible to convert land 
fromfrom non-farming to farming uses',210 

Becausee the system of guaranteed prices effectively links financial support to 
productionn output, it stimulates output and, consequently also, input (or the 
usee of resources, including natural ones). In other words, it intensifies the use 

Baldockk &  Beaufoy 1993, p. 115. See in the same sense: Body 1991, p. 2-9; Runge 1993, p. 96-97; Scott 

1995,, p. 108; Grossman 1997, p. 666; Lenschow 1998, p. 163 and Bongaerts 2000, p. 243. Lenschow 

alsoo observes that, besides contributin g to environmental damage, the system of guaranteed prices is 

alsoo 'trade-distorting , economically costly and socially sub-optimal'. 
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off  inputs, hence, the term 'intensive practices'. The methods used to increase 
production,, such as (increased) use of chemical fertilisers and pesticides, 
mechanisationn of production and introduction of heavy farm machinery, drain-
age,, deforestation and other land reclamation practices caused serious environ-
mentall  problems, ranging from water pollution and soil degradation to loss of 
biodiversity.211 1 

Thatt price support and other production-related aids have led to higher 
productionn and intensification or, at least, reinforced these trends in the agricul-
turall  sector, with detrimental effects for the environment, has been confirmed 
inn reports of the EEA and the Court of Auditors.2" Moreover, these reports 
pointt to a second trend in agriculture, which seems to be fully in line with the 
wayy in which the CAP was worked out but which is highly undesirable from 
ann environmental point of view. It concerns the trend towards concentration of 
(intensive)) agriculture in zones of comparative advantages (e.g. good soil fertil-
ity,, favourable climatic conditions, etc.) and, at the same time, the abandonment 
off  agriculture on marginal land and/or in remote regions."3 Consequently, the 
numberr of farms decreased and a minority of large-scale intensive farmers/ 
producerss received the majority of the financial support under the CAP."4 

Finally,, it should be observed that even the Commission acknowledged the role 
off  the CAP in contributing to intensification. It admitted that 'a high level of 
pricee support favoured intensive agriculture and an increasing use of fertilisers 
andd pesticides'. This resulted in 'pollution of water and soils and damage done 
too certain eco-systems'."5 It also mentioned the changes of landscapes due to 
intensificationn of agriculture. 

ShiftShift from price support to direct income support 
Ass a result of the reform rounds in 1992 and 2000, the CAP has shifted 

progressivelyy away from price support to direct income support.216 The Commis-

2111 Scott 1995, p. 108-109. See also above, Section 2.2 'Effects on the environment'. 
2122 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September 2000, p. 7 (on file 

withh the author); EEA, Environmental signals 2000, p. 31 and EEA, Environmental signals 2001, p. 51. 
2133 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September 2000, p. 7 (on file 

withh the author). See also EEA, Environmental Signals 2000, p. 31. 
2144 Grossman 1997, p. 671. 
2155 Communication 'Directions towards sustainable agriculture', COM(i999)22, p. 5. The Commission 

alreadyy admitted to these effects of the market and price policy, implicitly, in 1988 (Communication 

'Environmentt and agriculture', COM(88)388, p. 16) and, explicitly, in 1991 (McSharry plan, Bull. EG 

Supp.. 5/91, p. 9). See also European Commission and Eurostat, 'Agriculture, Environment, Rural 

Development:: Facts & Figures - A challenge for Agriculture' (Chapter: The challenge of integrating 

environmentall  requirements into the common agricultural policy), July 1999 (on file with the author). 
2166 See on the function of the price system in achieving free movement of agricultural goods: Barents 1994. 

p.. 368. He does not believe it is easy to use direct income support as an alternative and regards price 
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sionn has argued expressly that this was likely to diminish the pressure of 
agriculturall  activities on the environment.117 Indeed, a reduction in the levels 
off  prices may induce farmers to cut costs by way of reducing the use of several 
inputs,, such as plant protection products and inorganic fertiliser, and may lead 
too lower agricultural land values. However, two remarks must be made in rela-
tionn to this (policy) shift and its expected consequences. 

Ass a first remark, it should be observed that simply lowering prices might 
nott lead to falling production or lower input use in all circumstances. Agricul-
turall  sectors do not operate in isolation from each other. Reducing the prices in 
certainn sectors might encourage production in others. Lowering the prices for 
cereals,, for example, wil l reduce the costs of inputs into cattle and dairy farm-
ing,, which wil l lead to greater outputs in those sectors unless something is done 
too discourage this.118 That is exactly what happened under the 1992 reform of 
thee CAP. An advantage for intensive raising of livestock indoors compared to 
feedingg livestock on pasture (extensive livestock rearing) was provided by way 
off  high levels of Community support for forage maize production and lower 
feedd prices due to decreased cereal prices. *'9 Furthermore, while reducing prices 
mightt lead to cost-effective measures suchjis decreased or more specific use of 
fertiliserr and plant protection products, cutting production costs might result 
alsoo in the introduction of less environmentally sensitive practices (e.g. the 
introductionn of large-scale sheep ranching in open landscapes rather than more 
attentivee shepherding).210 The lowering of prices might even induce farmers in 
marginall  regions to abandon farming altogether, with negative effects for the 
cultivatedd landscapes and nature in the areas.111 It should be added to this that 
certainn groups of producers who are utilising environmentally friendly prac-
tices,, such as organic farmers or other farmers using extensive practices and 
maintainingg the countryside (the so-called 'High Natural Value farmers'), may 
requiree high price levels in order to be viable. Farmers using less intensive farm-
ingg methods are often located in agriculturally more marginal areas and may be 
disadvantagedd with regard to infrastructure and proximity to the market.221 Of 
course,, the steady increase of direct aid as compensation for the income lost due 

interventionn in the form of a safety net, as a necessary instrument to guarantee market unity in the 

shortt  term. 
77 Commission, CAP Workin g Notes 'Agricultur e and environment', 1997, para. 4.1 (on file with the 

author). . 

Bongaertss 2000, p. 244. 
99 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September  2000, p. 16 (on file 

withh the author). 

'°° Baldock &  Beaufoy 1993, p. 117. 
;11 Baldock &  Beaufoy 1993, p. 117 and Bongaerts 2000, p. 244. 
122 Baldock &  Beaufoy 1993, p. 115. 

257 7 



INTEGRATIO NN OF ENVIRONMENTA L PROTECTION INTO OTHER EC POLICIE S 

too the lower price levels (as well as the introduction of other payments, such as 
thee support for agri-environment commitments) could counter negative develop-
mentss such as abandonment of the countryside by farmers. 

AA second remark in this context therefore concerns the effects for the envi-
ronmentt of the shift towards direct aid payments. The question is whether these 
directt payments really are to be preferred over price support from an environ-
mentall  point of view? They seem to be for two reasons. First, it seems easier to 
attachh environmental conditions to direct aid payments than to price support. 
Second,, they allow for farmers to be supported without encouraging them to 
increasee production. This is only true if the direct payments are 'decoupled' 
fromm production or 'production-neutral'. Direct income aid has been intro-
ducedd under the CAP in relation to products such as arable crops, tobacco, beef, 
calves,, sheep and milk. Unfortunately, many of these direct aid payments are 
nott production neutral.22' Payments in relation to the beef sector, for example, 
aree still production-related, even though legislation adopted under the 1992 
reformm did attach maximum stocking density conditions to the calculation of 
thee payments.224 These conditions were retained under the legislation developed 
andd adopted in the context of the Agenda 2000 reform. The stocking limits did 
nott prevent farmers, however, from keeping as many animals as they wanted. 
Theyy simply limited their claims to the eligible number.225 A more targeted, 
andd probably more efficient measure from an environmental point of view was 
thee introduction (also in 1992) of the so-called 'extensification premium'. This 
premiumm is designed to encourage extensive production (see further below, 
underr the section on the use of the instrument of financial aid to encourage 
environmentallyy friendly practices, Section 4.3.2.1). 

Forr reasons of improving the efficiency and international competitiveness of 
Europeann agriculture, it has been argued that further reform of the CAP should 
focuss on decoupling payments from current production and relating them to 
thee production of a historical base year.126 Since, from an environmental point of 
view,, direct aid payments are to be preferred over price support only on condi-
tionn that they are production-neutral, such further reform would be a welcome 
developmentt from an environmental perspective. Additionally, it has been 

2233 See also Baldock & Beaufoy 1993, p. 122: 'since they are linked to a farm's production level or at least to 

thee scale of the farm's productive resources, eg. the area of land'. 
2244 Commission, 'Agenda 2000 CAP reform decisions - impact analyses', February 2000, p. 94-95 (on file 

withh the author). 
2255 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September 2000, p. 15 (on file 

withh the author). 
2266 Commission, 'Agenda 2000 CAP reform decisions - impact analyses', February 2000, p. 95-96 (on file 

withh the author). The report considers the fact that the reform decisions do not explicitly state that the 

directt aid payments are temporary as 'an evident deficiency'. 
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contendedd that, in order to further improve the competitiveness of commer-
ciall  farms, the compensation payments should be offered only in decreasing 
amountss and for a limited period of time. Such further steps towards liberalisa-
tionn of the agricultural sectors would have negative effects on the environment, 
however.. Just like a policy reform that solely consists of lowering prices, such 
stepss would result in abandonment of farming in marginal areas. A solution 
mayy be found in 'permanent payments' that would be justified (only) as remu-
nerationss of environmental services.227 Only when environmentally motivated 
paymentss are fixed according to the value of the environmental services provided 
cann they become a permanent source of farmers' income in many regions.228 

Thiss is exactly what measures such as the agri-environmental programmes are 
designedd for, as wil l be discussed further below. 

InIn sum 
Thee following conclusions may be drawn from the above remarks. First, 

pricee changes alone do not seem to be 'a sufficiently sensitive instrument' to 
achievee specific environmental aims.229 Thus, the Commission was wrong 
inn assuming that the 1992 reduction of price levels in certain sectors would 
automaticallyautomatically relieve pressure on the environment. Measures need to be targeted 
soo as to provide for the desired environmental benefits.2'0 Second, direct aid 
paymentss are only to be preferred over price support if they are decoupled from 
productionn or production-neutral. Third, some support should remain as phas-
ingg out all aid would tricker abandonment of agriculture in marginal areas, 
resultingg in loss of cultivated landscapes and biodiversity. This aid should be 
directlyy linked to the extent to which farmers contribute to environmental goals 
andd maintenance of the countryside, the underlying idea being the remunera-
tionn for the delivery of public goods. In what follows, it wil l become apparent 
that,, over the years, such aid has indeed been provided in the context of the 
CAP. . 

4.2.2.22 Structural aid 

StimulatingStimulating environmental unfriendly practices by way of 
structuralstructural aid 
Nott only the market and price policy has led to the encourage-

mentt of environmentally damaging farming practices. The Commission itself 

2277 Commission, 'Agenda 2000 CAP reform decisions - impact analyses', February 2000, p. 96 (on file 

withh the author). 
222 Commission, 'Agenda 2000 CAP reform decisions - impact analyses', February 2000, p. 100 (on file 

withh the author). 

"9Baldockk & Beaufoy 1993, p- iai. 
2300 See in the same sense: IEEP 1992, p. 29. 

259 9 



INTEGRATIO NN OF ENVIRONMENTA L PROTECTION INTO OTHER EC POLICIE S 

hass acknowledged that farm modernisation, as encouraged by the aid provided 
forr in the 1972 socio-structural directives, had favoured the farmers with the 
greatestt potential to develop, thus, making the surplus problem worse.251 In 
particular,, investment aid is said to have had serious negative environmental 
effectss because it was used to fund activities such as field enlargement and land 
consolidation,, drainage, woodland, scrub and boundary clearance, etc.232 The 
requirementt that farmers had to be able to achieve comparable incomes with 
otherr occupations led to investments in intensification and not improvement of 
farmm infrastructure and long-term viability. It also meant that aid was mainly 
grantedd to more dynamic and economically promising holdings.233 

Anotherr example of structural aid with negative effects on the environment 
wass that pursuant to the LFA regulation (Regulation 75/268). Because, initially, 
itt did not contain any restrictions on stocking density it led to over-stocking 
and,, subsequently, overgrazing. It has been argued that the legislation had these 
negativee effects on the environment exactly because its environmental objectives 
weree never clear or clearly stated.2'4 Later, the legislation was amended so as to 
solvee the deficiency regarding the stocking density. In addition, the environmen-
tall  aspects of the legislation were clarified. Under the current regime, a cross-
compliancee is built in and it seems possible for Member States to use the aid 
expresslyy for environmental reasons (see also below). 

4.2.33 By way of promoting R&D? 

Overall,, the agricultural research programmes under the 
Second,, Third, Fourth and Fifth Framework Research Programmes do not 
particularlyy seem to encourage research in environmentally unfriendly prac-
tices.. Moreover, in relation to the research that is not specifically aimed at 
developingg environmentally sensitive practices or systems, it is often provided 
thatt it should not have negative effects for the environment or that it should 
bee compatible with environmental protection. It can be pointed out that the 
CAMAR-programmee did provide for research on measures 'to improve agricul-
turall  mechanization in specific regions', while the FAIR-programme emphasises 
thee importance of the utilisation of biotechnology (which should, combined with 

2311 Explanatory memorandum of a package of proposals relating to improving the efficiency of agricultural 

structures,, COM{83)55g, p. 3. See also Fennell 1997, p. 237. According to this document, the policy 

failedd to solve the problem of regional income disparities. It did result in substantial increases in farm 

productivityy in 'good farming regions', in particular by intensifying production and by specialisation. In 

thiss sense, it contributed to an increase of surplus products. 
2311 Baldock & Beaufoy 1993, p. 159. 
2333 Baldock & Beaufoy 1993, p. 159. 
2344 IEEP 1992, p. 27. 
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traditionall  methods lead to the creation of new genotypes in the area of animal 
production,, new plant varieties and hybrids). 

4.33 Are environmentally friendly and/or the least environ-
mentallyy damaging practices encouraged? 

4.3.11 By way of direct regulation? 

4.3.1.11 By way of (traditional) c&c legislation 

Thee above overview of CAP legislation shows that traditional 
commandd & control legislation has been employed in certain instances to 
incorporatee environmental concerns. The most obvious instances concern the 
variouss pieces of legislation relating to plant protection products. On the one 
hand,, there is legislation laying down maximum pesticide residue levels in and 
onn agricultural products. On the other hand, there is legislation that harmonises 
nationall  procedures for authorising plant protection products and that develops 
ann authorisation system for active substances at Community level (Directive 91/ 
414).. As already mentioned, all of this legislation contains a significant environ-
mentall  component. Besides agricultural (plant protection) and internal market 
interestss (take away trade barriers), the legislation also points to and, hence, 
incorporatess health and environmental concerns. In fact, it seems to be aiming 
forr a high level of environmental protection. However, practice shows that it is 
difficul tt to actually realise this high standard of protection. Several bottlenecks 
havee appeared in the implementation of Directive 91/414 for example.235 In 
addition,, recent developments illustrate that policy priorities seem to be shifting 
towardss agricultural concerns.*36 It concerns, especially, the introduction by the 
Commissionn of the notion of'essential use'. This allows for the authorisation 
off  a plant protection product, despite the fact that it is unclear whether it fulfil s 
thee requirements, if it is considered 'essential' for the protection of plants and 
thuss improves plant production.*37 The European Parliament has criticised this 
development.238 8 

Vogelezang-Stoutee 2003, p. 49 and Commission Report, 'Evaluation of the active substances of plant 

protectionn products (submitted in accordance with Article 8(2) of Council Directive 91/414 on the plac-

ingg of plant protection products on the market)', C0M(2O0i)444. 

Vogelezang-Stoutee 2003, p. 49. 

Articlee 15 of Commission Regulation 451/2000 laying down the detailed rules for the implementation 

off  the second and third stages of the work programme referred to in Article 8(2) of Council Directive 

91/414,, OJ 2000 L55/25. 

EPP resolution on the Commission report entitled 'Evaluation of the active substances of plant protection 

products',, A5-0155/2002 (25 April 2002) (on file with the author). 
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Anotherr instance where use is made of the c&c regulation instrument so 
ass to pursue environmental objectives next to agricultural objectives may be 
foundd in the legislation on organically-grown products. More in particular, 
ruless on production,, labelling and inspection have been adopted under Regu-
lationn 2092/91. Just like the plant protection products legislation (and in fact 
otherr legislation discussed below), this regulation has multiple types of aims: 
helpp stabilise the agricultural markets, ensure fair competition and promote 
consumerr protection and reduce the detrimental effects of agricultural practices 
onn the environment. In relation to the latter, it has been observed, however, that 
organicc farming should not be regarded as the ultimate solution to the environ-
mentall  problems that agricultural activity creates. After all, individual organic 
farmss often vary widely and the environmental benefits of organic farming are 
dissimilarr and diverse.239 

Inn addition, the instrument of c&c regulation is used also in certain provi-
sionss of the basic COM regulations. For example, producer organisations in the 
fruitt and vegetables sector must ensure that the way in which products with-
drawnn from the market are discarded is not contrary to the environment, 'partic-
ularlyy as regards water and landscape quality' (Article 23, 2 Regulation 2200/ 
96).. This is an example of'simple' c&c regulation and not of cross-compliance 
because,, compliance with this requirement is not linked to the granting of any 
Communityy financial assistance. The fruit & vegetables regulation also contains 
aa requirement for Member States to adopt a framework setting out the general 
conditionss relating to action designed to develop the use of environmentally 
soundd techniques. It is interesting to observe in relation to this last requirement 
thatt the Commission may ask the Member States to modify its framework if it 
believess that it does not allow for the environmental objectives of Article 174 
ECC to be achieved (Article 25). Another example of the use of c&c regulation in 
thiss way may be found in Article 10, 5 Regulation 1765/92 on the arable area 
paymentt scheme, which contains a general obligation. It requires that Member 
Statess take all necessary measures to remind applicants of the need to respect 
existingg environmental legislation'. However, according to the Auditor's report 
thee Commission has not followed up this requirement in order to ensure its 
applicationn by the Member States.2-'0 The requirement has been retained in the 
19999 legislation. 

2599 EEA, Environmental signals 2000, p. 34. 
2400 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September 2000, p. 11 (on 

filee with the author). The Court indicates that Italy has not taken any measures in this regard, while 

Belgiumm and Portugal did not give the Court any information on how they have implemented the 

requirement. . 
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4.3.1.22 By way of cross-compliance? 

Definition Definition 
Thee instrument of cross-compliance can be defined as the 

instrumentt whereby 'environmental conditions' or 'criteria' are attached to the 
grantingg of'basic' aid. Apparently, the instrument was first developed in the US 
inn the 80s, where it has been applied primarily in the arable farming sector in 
orderr to control soil erosion.141 It is a negative incentive in that farmers, or other 
recipientss (e.g. producer organisations), receive less basic support (direct income 
supportt under the market and price policy or structural aid under the struc-
turall  policy) if they do not comply with set 'environmental conditions'. These 
conditionss seem to range from mandatory environmental rules to the general 
conditionn 'to respect the environment'. This negative incentive should be distin-
guishedd from positive incentivess such as the agri-environment payments, where 
farmerss are receive or are paid extra aid or higher levels of support specifically 
becausee of their environmental performance. Such payments wil l be discussed 
beloww under the heading on the instrument of financial aid. It appears that the 
cross-compliancee instrument has been used in various forms in both the market 
&&  price policy and the structural policy. In addition, the use of the instrument in 
thee legislation on producer organisations wil l be examined as well. 

DirectDirect aid schemes in market and price policy 
Itt was observed above that one of the reasons why direct aid payments are to 

bee preferred over price support lies in the fact that it is easier to attach environ-
mentall  conditions to them. The cross-compliance instrument seems to have 
beenn introduced for the first time in relation to the arable area payments for 
cerealss farmers (in relation to the set aside requirement) and the beef headage 
paymentss for livestock producers and this as a result of the 1992 reform of the 
CAP.. Indirectly, it was obligatory for Member States to apply the cross-compli-
ancee instrument in relation to the arable area payments because the environ-
mentall  conditions were linked to the compulsory set aside, which was in its 
turnn a condition for receiving the direct aid payments. Under the legislation on 
thee livestock production subsidies, however, cross-compliance was simply an 
optionn for Member States, not an obligation. Research has highlighted in fact 
thatt cross-compliance measures in relation to the beef & veal and, later, also 
thee sheep & goats COMs, have had littl e impact and this exactly because few 
Memberr States used the option. In 2000, only Greece and the UK seemed to 
havee introduced such measures.a4a 

1411 Baldock &  Beaufoy 1993, p. 126 and p. 177-178. 
1+aa Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September  2000, p. 16 (on file 

withh the author). 
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Itt does not appear that the voluntary nature of the cross-compliance tech-
niquee has changed under thee currently applicable regime, however. The so-
calledd horizontal regulation (Regulation 1259/1999 establishing common rules 
forr direct support schemes under the CAP) provides that Member States must 
takee 'appropriate' environmental measures in view of the agricultural situation. 
Thesee measures may include general (mandatory) environmental rules as well 
ass (extra) specific environmental requirements. In other words, the instrument 
mayy be used to stimulate extra environmental efforts as well as to help enforce 
mandatoryy environmental legislation. Subsequently, the regulation states that 
Memberr States may, not must, reduce or cancel direct payments if these general 
orr specific environmental requirements are not observed. In other words, it is 
possiblee for Member States to subject direct payments to environmental crite-
ria.2433 The new regulation is an improvement compared to the previous situation 
inn the sense that it extends the (possible) use of the cross-compliance instru-
mentt to many other direct aid payments under the market organisations (c/list 
inn the annex: arable crops, potato starch, cereals, olive oil, tobacco, hops, milk 
andd dairy products, etc.) In light of the above-mentioned practice, however, (in 
particular,, the fact that the cross-compliance measures in relation to the live-
stockk sector have had littl e effect because few Member States used the option), it 
wouldd have been better if the use of the cross-compliance instrument had been 
madee mandatory instead of remaining optional. The cross-compliance element 
inn relation to set aside in the arable crop sector (set out now in Regulation 
1251/19999 establishing a support system for producers of certain arable crops) 
remainss obligatory. 

Thus,, the Member States (still) have a choice as to whether to employ the 
cross-compliancee instrument or not, outside of the set aside scheme. If they 
decidee to do so they also have a lot of discretion on how they apply the instru-
ment.. In particular, they may choose which environmental conditions they 
attachh to the CAP subsidies. Because Member States can decide whether to 
usee the concept or not and if they do, how they fill it  in, it has been argued, on 
thee one hand, that this might lead to different conditions being applied to the 
differentt producers in the various Member States. This, in its turn, might cause 
frictionn amongst the farmer population.244 More in particular, it could create a 
competitivee disadvantage for the farmers in regions with stricter rules.245 On the 
otherr hand, it may be maintained that such flexibility  in the application of the 
cross-compliancee instrument is necessary, especially from an ecological point of 
view.. It has been stated in this respect that it might be quite difficult to identify 

2455 See also DG Agriculture, Fact-sheet, 'CAP reform -The arable crops sector', 1999, p. 1 (on file with the 

author). . 
2 4 4Stcr t .. 2 0 0 0 , 1 2, p.13. 
2455 Baldock & Beaufoy 1993, p. 128. 
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thee appropriate conditions at the Community level. After all, the agricultural 
situationn varies from area to area and region to region.146 In implementing the 
horizontall  regulation, the Netherlands, for example, set additional conditions 
inn relation to the use of agro-chemicals in maize production.*47 Producers who 
doo not comply with these extra conditions risk losing 25% of their subsidies. 
Thee Netherlands also linked environmental conditions to direct aid for starch 
potatoes/488 The latter scheme has been redrawn, however, due to unexpected 
negativee side effects for the environment.149 

Finally,, it should be observed that, besides the horizontal regulation, other, 
moree specific, applications of the cross-compliance instrument can be found in 
thee basic COM-legislation itself. The COM regulation for wine allows Member 
Statess to introduce cross-compliance in relation to the abandonment premiums, 
orr in other words, the aid for grubbing-up vines. The premiums are primarily 
aimedd at solving the problem of overproduction. The Member States have the 
discretionn as to whether to introduce cross-compliance or not in relation to these 
premiums.. However, this is one of the instances in which application of the 
cross-compliancee instrument, and thus the establishment of'environmental 
conditions',, should definitely be made mandatory. The reason lies in the fact 
thatt grubbing-up or uprooting of vines usually increases the risk of soil erosion. 
Inn this respect, the Court of Auditors points to negative effects of uprooting in 
Spainn and Italy.*50 

Cross-complianceCross-compliance in various structural/rural development aid schemes 
Besidess its 'application' in relation to the direct aid payments under the vari-

ouss COMs, the cross-compliance instrument has been introduced in the context 
off  the structural aid schemes as well. It appears from the above overview of the 
legislationn on these schemes that the first applications of the cross-compliance 
instrumentt were introduced in 1988. Regulation 1094/88 and Regulation 1096/ 
8888 each contained provisions that made it possible (not obligatory) for Member 
Statess to employ the cross-compliance instrument in relation to the structural 
supportt in question. In particular, Article 1, 2 of Regulation 1094/88 amended 

2 466 Baldock &  Beaufoy 1993, p. 122 and p. 128. 
1 477 Wijzigingregeling EG-steunverlening akkergebouwgewassen en wijzigingregeling natuurbraaksubsi-

die,, Stcrt. 2000,12, p. 13. 
1 488 Regeling milieuvoorwaarde EG-subsidie zetmeelaardappelen, Stcrt. 2000, 50, p. 18. See also Agenda 

20000 - Brief van de Minister  van Landbouw, Natuurbeheer  en Visserij, TK1999-2000, 25 731, nr. 2, p. 

3-44 and Interdepartementaal beleidsonderzoek: Beleidsvarianten voor  cross-compliance - Brief van de 

Ministerr  van Landbouw, Natuurbeheer  en visserij, TK 28 438, nr. 2, p. 1-5. 
2 499 Intrekkin g Regeling milieuvoorwaarde EG-subsidie zetmeelaardappelen, Stcrt. 2002,162. 
2500 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September  2000, p. 17 (on file 

wit hh the author). 
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Regulationn 797/85 so as to include provisions on an aid scheme to encourage 
sett aside of arable land. In relation to this support, the Community legislator 
introducedd the possibility for Member States to use the cross-compliance instru-
mentt since they could obligate the farmer to manage the set aside land 'with a 
vieww to protecting the environment and natural resources'. Such an option for 
cross-compliancee was set out also in relation to the financial incentives granted 
too farmers who ceased farming, i.e. retired {Articl e 5 Regulation 1096/88). 

Thee third instance in which the cross-compliance instrument appeared was 
inn the legislation providing for structural support to farmers in LFAs.zv Since the 
amendmentt of Regulation 797/85, in 1989 (Article 1, 9 Regulation 3808/89), 
thee Member States were able to apply the cross-compliance instrument in rela-
tionn to the compensatory allowances designed to offset the natural handicaps 
thatt farming in these areas involved. Moreover, the 1989 amendment inserted 
thee possibility for Member States to differentiate the payments in order to 
promotee the use of environmentally friendly practices (Article 19,1 (c)). This 
seemss to have allowed the Member States to pay farmers for environmental 
servicess rendered, as was more widely possible under the agri-environment 
programmes.. Later, the use of the cross-compliance instrument by Member 
Statess was retained in or further extended to the (various other) structural aid 
schemess (see retirement aid scheme under Regulation 2079/92, the forestry 
aidd scheme under Regulation 2080/92 (for fast-growing species), improving 
processingg and marketing of agricultural products). 

Ass for the regimes currently applicable to structural aid, it may be observed 
thatt the rural development regulation attaches compliance with environmental 
standardss or compatibility with environmental protection to the granting/ 
receivingg of nearly all structural aid. In other words, it ties aid, which is given to 
farmerss for various reasons or purposes, to compliance with minimum environ-
mentall  standards. In fact, integration of environmental protection requirements 
iss attempted in two ways in this new legislation. To be precise, both negative 
andd positive incentives are used to achieve integration. On the one hand, most of 
thesee aid schemes include environmental protection amongst the objectives that 
mayy be pursued by way of the financial aid in question. For example, besides the 
preservationn and improvement of the natural environment, hygiene conditions 
andd animal welfare standards, investment aid for agricultural holdings must 
pursuee one or more of the following objectives: reduction of production costs, 
improvementt & redeployment of production, increase quality and the promotion 
off  the diversification of farm activities. On the other hand, the applicable provi-
sionss also requiree that the person who is granted the aid (obviously it concerns 

*5'' A more limited earlier example in the rules on LFA was the requirement that aid to joint investment 

schemess relating to small-scale farm water supply measures had to be compatible with the protection of 

thee environment (Article 17, 2 Regulation 797/85). 
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thee aid aimed at pursuing the non-environmental objectives) complies with 
minimumm environmental standards. In other words, both the instrument of 
financialfinancial aid (positive incentive) and the instrument of cross-compliance (nega-
tivee incentive) are used in this legislation in order to incorporate environmental 
protectionn requirements. Besides support for investment in agricultural hold-
ings,, the same holds (to a greater or lesser extent) for support aimed at: 

 encouraging early retirement (the aid encourages farmers to retire so 
thatt land is released; this land may be used, inter alia, for the creation of 
ecologicall  reserves and if used for other purposes, use of the land must be 
inn a manner compatible with environmental protection) ;a52 

 supporting LFAs farmers (on the one hand: compensatory allowances 'to 
mainn and promote sustainable farming systems which in particular take 
accountt of environmental protection requirements'; on the other hand: 
onee of the conditions for support is that farmers apply usual good farming 
practicess compatible with the need to safeguard the environment); 
 improving the processing and marketing of agricultural products (support, 
interinter alia, to protect the environment while one of the conditions for the 
aidd is that the recipients comply with minimum environmental stan-
dards); ; 
 forestry measures (which should contribute to the development of not 
justt the economic but also the ecological and social functions of forests 
inn rural areas and in relation to afforestation aid it is provided that the 
plantingg should be adapted to local conditions and be compatible with 
thee environment while it is also provided that support measures 'must be 
conform'' to the forest protection plans presented under Regulation 2158/ 
922 on protection of the Community forests against fire). 

Thee underlying idea seems to be that if specific aid is not directly aimed at 
protectingg the environment, it should be prevented, nevertheless, that it has a 
negativee environmental effect. In contradiction, in the context of the setting-up 
aidd for young farmers only the negative incentive is used. Article 8 of Regulation 
1257/19999 provides that one of the conditions for this aid is compliance with 
minimumm environmental standards. 

Afterr comparing the various forms in which the cross-compliance instru-
mentt has been laid down in the above-mentioned structural legislation over 
thee years, the following observations can be made. First, it seems that the 'envi-
ronmentall  conditions', which are attached to the aid, can vary greatly. In fact, 

2522 However, there seems to have been a step backwards instead of forwards in terms of the strength of 

thee cross-compliance. The 'farming transferee' is no longer required (as under Regulation 2079/92) 

too farm 'in harmony with the requirements of environmental protection'. Only the 'non-farming 

transferee'' is defined as a person or body who uses the released land for non-agricultural purposes in a 

mannerr compatible with the protection of the environment (cf. Article 11 of Regulation 1257/1999). 
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dependingg on the environmental conditions, stronger or weaker versions of 
cross-compliancee can be distinguished. An example of a stronger form of cross-
compliancee would be where the person or body receiving the aid is required to 
complyy with mandatory general or specific environmental standards or require-
ments.. An example of a rather weak form of cross-compliance may be found in 
earlierr legislation on improving the processing and marketing of agricultural 
products.. Regulation 866/90 required information to be send to the Commis-
sionn on the environmental impact of the proposed measures before aid could 
becomee available (see Articles 5,1 (g) and 10, 2). This can be considered to be a 
weakk form of cross-compliance because it does not necessarily guarantee that 
actionn wil l be undertaken to prevent or mitigate negative effects for the environ-
mentt if they (would) occur. They must simply be assessed. It is not provided 
thatt the Commission must reject the application if there are negative environ-
mentall  effects. Second, it seems that the cross-compliance instrument has been 
introducedd in relation to an increasing amount of aid schemes, just like in the 
markett and price policy. However, in contradiction to the use in the latter, the 
usee of the instrument in the structural aid schemes is compulsory most of the 
time.. Member States are not required to set up an aid scheme for most of the 
differentt types of aid (in fact, only the agri-environment measures are compul-
sory).. If they do provide for the aid in question, however, they must require the 
recipientss of the aid (agricultural holding/farmer) to comply with 'minimum 
environmentall  standards' or ensure that the proposed (supported) measures are 
'compatiblee with the environment'. A third and final observation in relation to 
thee cross-compliance instrument in the structural/rural development legislation 
concernss the possible overlap with the cross-compliance requirement that is laid 
downn in the Structural Funds legislation. In particular, this legislation requires 
thatt measures financed by the Structural Funds are 'in conformity with', inter 
alia,alia, Community environmental rules (see also above, Section 3.1.4). Because 
thee Guidance section of the EAGGF is one of these so-called Structural Funds, 
aidd granted from this section in the context of the regional policy is subject to 
thiss general cross-compliance requirement. 

Cross-complianceCross-compliance in rules on producers organisations 
Inn addition, to the above-mentioned types, a form of cross-compliance may 

bee found also in some of the rules on the recognition of and aid to producers 
organisations.. Above, it was discussed how these organisations must satisfy 
aa whole series of conditions. These conditions relate to the aims they must 
pursue,, the content of their rules of association, etc. As appeared from the 
abovee description, for producer organisations of certain products, some of 
thesee conditions relate to the promotion of environmentally friendly production 
techniques.. Because these conditions must be fulfilled in order for the organisa-
tionss in question to be recognised and because recognition means funding, all 
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off  this may be regarded as an application of the cross-compliance instrument. 
Itt appears therefore that besides recognising their ability to help attain the 
agriculturall  objectives (e.g. contribute to improving the quality of products by 
wayy of giving them control over quality rules), the Community legislator has 
'discovered'' also that the producer organisations may be useful in promoting 
environmentallyy friendly production techniques or practises. This potential for 
integrationn is realised only in the context of a couple of sectors, most notably, the 
fruitt & vegetables sector and the wine sector. 

4.3.1.33 Declaration of generally binding 

Usee is made of yet another, very interesting but (at least, at the 
Communityy level) rarely applied, instrument in the legislation on recognition 
off  and aid to producers organisations. The legislation contains the possibility of 
thee 'declaration of generally binding'. This consists of the possibility for Member 
States,, under certain conditions, to extend the rules (e.g. on production or mar-
keting),, which the organisation or association adopted for its members, to non-
memberr producers. Sometimes the rules for which extension is allowed may 
relatee to environmental protection.3» As the instrument of cross-compliance, 
usee of this instrument to pursue environmental objectives in the context of the 
ruless on producer organisations is very limited. It seems it could be extended to 
otherr sectors. 

4.3.22 By way of economic/market-based instruments? 

4.3.2.11 Instrument of financial aid 

Production-neutralProduction-neutral direct aid payments 
Above,, it was concluded that the shift away from price support 

too direct aid payments is beneficial for the environment only when the direct aid 
paymentss are decoupled or, in other words, no longer tied to production. Since 
thiss is not yet the case for all payments, it may be argued that they still have a 
negativee impact on the environment. They have been dealt with therefore in the 
partt on environmentally unfriendly legislation and wil l not be discussed further 
here.. One of the direct aid payments that should be mentioned here, however, 
iss the (additional) extensification premium under the beef & veal COM. As 
alreadyy observed above, this extra premium was first introduced as a result of 
thee McSharry reform in 1992. It has been retained under the Agenda 2000 
reform.. It is aimed at rewarding beef producers who do not farm intensively 
(i.e.. with a low stocking density). Under the 2000 reform, the amount was even 

15}} Articl e 18,1 (a) Regulation 2200/96 - frui t and vegetables COM. 
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significantlyy increased. Also, the criteria to qualify for this extra premium have 
becomee stricter. Account is taken of the total number of cattle on the farm as 
welll  as of the sheep and/or goats for which premia are paid.154 

COMM support directly aimed at furthering environmental objectives can be 
foundd also in relation to olive oil production. Since 1998 it is provided in the 
basicc COM regulation for oils and fats that a share of the production aid for olive 
oill  producers must be used to finance regional measures relating to the envi-
ronmentall  impact of the olive oil production (Article 5, 9 of Regulation 136/ 
66).. Thus, a share of the market regime support must be reserved for special 
environmentall  needs. Specific aid for environmental protection measures may 
bee granted also to producer groups and inter-branch organisations in the tobacco 
sector. . 

Modulation Modulation 
Above,, it was discussed also how, besides the horizontal rules on cross-

compliancee in relation to direct aid payments, another novelty was introduced in 
thee form of'modulation'. This allows Member States to take away support in the 
formm of direct aid payments from the large farms and use it instead for addi-
tionall  rural development measures. Reportedly, France and the UK have already 
usedd this option.2" 

ESAsESAs and agri-environment schemes: agri-environment incentive payments 
Ass already indicated in the paragraphs on the cross-compliance instrument, 

besidess this negative incentive, the Community has used positive incentives to 
promotee environmentally friendly farming practices in the context of the struc-
turall  policy. In particular, to a greater or lesser extent, the aid schemes under 
thee structural or the so-called rural development policy may be used to encour-
agee the introduction or continued use of environmentally sensitive farming 
practices.. One type of aid schemes was and still is, it seems, primarily designed 
forr those purposes. It concerns the so-called agri-environmental scheme. The 
examinationn of these payments wil l be followed by an analysis of other aid for 
environmentall  reasons in CAP support schemes mainly or also concerned with 
non-environmentall  matters (early retirement, forestry, etc.). 

Itt appears from the text of Article ig of Regulation 797/85 on aid schemes 
relatingg to so-called 'Environmentally Sensitive Areas' (ESAs) (as reproduced 
above)) that it was designed to further both agricultural and environmental 
objectives.. On the one hand, it was aimed at allowing Member States to support 

Inn addition, the forage area to be taken into account for  the calculation of the stocking density shall 

consistt  of at least 50% of pasture land (Articl e 13,3). 

Seee Franz Fischler, Commissioner  for  Agriculture , at a press conference for  International  Green Week 

inn Berlin, 18/01/2001 (speech on file with the author). 
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farmingg practices that contributed to the protection and conservation of the 
environmentt (including the landscape and the countryside). On the other hand, 
itt was considered as another means of ensuring farmers with an adequate 
incomee and it was hoped that encouraging the use of environmentally friendly, 
andd thus generally less intensive, farming practices as well as certain services 
wouldd help alleviate the surplus problem. In other words, it was one action 
contributingg to the attainment of various objectives. It combined both environ-
mentall  and agricultural concerns. Two remarks should be made especially in 
relationn to the environmental component of this legislation. First, it should be 
recalledd that the schemes were not eligible for Community co-funding until 
1987.. It was therefore not the first instance that Community support was made 
availablee to support environmental measures in the context of the CAP. Aid 
(partly)) for environmental purposes and co-financed by the Community was 
givenn for the first time in the context of the investment aid schemes under 
(thee original version of) Regulation 797/85 (see below). Second, it should be 
observedd that, especially in this initial legislation, the importance of the environ-
mentall  element, and thus the fact that environmental measures were promoted 
inn the context of the CAP, should not be exaggerated. As one author put it: 'the 
promotionn of environmental considerations at Community level was littl e more 
thann a means to an end - an alternative income source for farmers, and another 
weaponn to use in the battle to curb production... there was no evidence that the 
environmentt was consistently valued for itself.156 On the other hand, the legisla-
tionn did go a step further than for example the (initial) legislation on support 
too farmers in LFAs where the main objective was agricultural and environmen-
tall  benefits were merely considered to be (possible) positive side-effects. Even 
thoughh the environmental component was not predominant, it is clear that 
Articlee 19 Regulation 797/85 was aimed directly and specifically at furthering 
environmentall  objectives. 

Ass already mentioned above, the rules on ESAs formed the basis for a more 
elaboratee (compulsory) Community regime on agri-environment aid, first laid 
downn in a separate regulation, Regulation 2078/92, and now incorporated in the 
neww rural development regulation (Articles 22 to 24 of Regulation 1257/1999). 
Justt like the support under Article 19, the aid under this legislation had to/ 
shouldd contribute towards the achievement of both environmental and agricul-
turall  objectives. This is clearly stated now in Article 22 of Regulation 1257/1999. 
Ass for the environmental side of the legislation, it appears from the list of 
agri-environmentt commitments, especially the one under Regulation 2078/92, 
thatt there are two types of measures in fact. On the one hand, certain measures 
aree mainly aimed at reducing the existing negative environmental effects of 
agriculturall  activity (e.g. support for commitments to reduce the use of fertilis-

Fennelll  1997. p. 351. 
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ers).. On the other hand, there are measures that emphasise the positive role that 
farmingg and farmers can play in conserving the environment (incl. landscape), 
e.g.. support for the upkeep of the landscape and historical features on agricul-
turall  land. The measures are aimed at encouraging those farming practices on 
whichh biodiversity and the traditional landscape depend. In case of the last type 
off  measures, it seems the legislation thus allows for farmers to be rewarded 
whenn they actively maintain or enhance the countryside. In other words, they 
aree rewarded for providing what could be considered as a public service. As one 
authorr observed, it is surprising that the link between the positive role that 
farmingg plays in relation to the environment (the so-called positive externali-
ties)) and the claim for a financial reward for this service was not made earlier.257 

Whereass the measures rewarding farmers for the public service they render in 
thee form of preserving the countryside (and thus its environment) should be 
welcomedd (see also below on addressing a market failure), the measures aimed 
att mitigating the negative effects of agricultural activities could be considered 
problematicc from a legal point of view. The problem with the agri-environment 
measuress aimed at reducing the environmental costs of farming activities, lies 
withh their possible incompatibility with the polluter pays principle. 

Indeed,, that farmers were or are paid under the agri- environment schemes 
forr providing a public service such as managing land for public access does not 
seemm problematic at all in terms of compliance with the polluter pays principle. 
However,, some have questioned the compatibility of some of the other so-called 
agri-environmentt measures, especially under Regulation 2078/92, with this 
principle.2'88 For example, farmers could be paid to reduce their use of fertilisers 
and/orr plant protection products significantly. If this aid was granted in order 
too help farmers comply with compulsory pollution control targets it should be 
consideredd problematic.259 In fact, Article 4, 5 of the regulation explicitly allowed 
paymentss to be made to farmers to compensate for the income foregone as a 
resultt of complying with EC environmental measures.260 Therefore, it seems 
thee scheme allowed for farmers to be paid to pollute less, instead of requiring 
themm to pay because they pollute, as the polluter pays principle would require. 
Or,, as the Court of Auditors put it: the environmental costs of agriculture are 
transferredd from farmers to taxpayers.261 In this context, the Court pointed to 
thee apparent lack of coordination between various Community policies.262 More 

2577 Fennell 1997, p. 345. 
1588 Baldock& Lowe 1996, p. 20. Compare Scheele 1996, p.7. 
2599 Baldock & Lowe 1996, p. 20. 
26oInn addition, Article 3, 2 of the regulation stipulated that each zonal programme had to indicate which 

environmentall  targets, as laid down in Community legislation, it would (help) realise. 
2611 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September 2000, p. 37 (on file 

withh the author). 
2611 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September 2000, p. 36 (on file 

withh the author). 
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inn particular, it highlighted the fact that much of the agri-environment support 
hadd been directed towards compensating farmers for using less fertiliser while 
thee majority of Member States had still not implemented the Nitrates directive 
properly.26' ' 

Inn order to 'solve' this problematic relationship between the (provision of) 
agri-environmentall  aid on the one hand, and (adherence to) the polluter pays 
principlee on the other, the concept or principle of 'good farming practice' is used. 
Thee idea is that: 

 as a minimum or baseline, farmers must respect general environmental 
requirementss (i.e. mandatory legislation on pesticides, fertilisers, water 
use,, guidelines on good farming practice, etc.) without receiving any 
paymentt for this. 
 however, where farmers are asked to pursue environmental objectives 
beyondd 'good farming practice', and they incure costs or forego income as 
aa result of this, society should pay for the (extra) environmental services 
rendered.*64 4 

First,, it should be observed in this respect that the Nitrates directive already 
requiredd Member States to develop 'codes for good agricultural practice' in 
1991.. Second, it must be pointed out that the new rural development regula-
tionn explicitly provides now that agri-environmental commitments must entail 
moree than mere application of 'usual good farming practice' (Article 23,2). This 
conceptt could work for the agri-environment measures on condition of course 
thatt mandatory environmental legislation and codes of good agricultural prac-
ticee containing the 'baseline standard' are actually adopted and implemented in 
Memberr States. The disappointing record of Member States in implementing 
thee Nitrates directive was already mentioned. In 2000, the Court of Auditors 
alsoo came to the conclusion that, overall, such codes of good agricultural prac-
ticee had not been or not sufficiently been developed by Member States.265 

Unfortunately,, this does not represent the end of the discussion on the 
compliancee of structural aid under the CAP with the polluter pays principle. 
Whilee the possibility to compensate farmers under the agri-environment 

33 For  the most recent state of implementation see: Commission report 'Implementation of Council Direc-

tivee 91/676 concerning the protection of waters against pollution caused by nitrates from agricultural 

sourcess - Synthesis from year  2000 Member States reports', COM(2002)407. 
264264 Commission Communication, COM(200o)20, p. 6-7. See also Commission Regulation 746/96 laying 

downn detailed rules for  the application of Council Regulation 2078/92 on agricultural production meth-

odss compatible with the requirements of the protection of the environment and the maintenance of the 

countryside,, OJ1996 L102/19 (Preamble {8». 
22 5 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September  2000, p. 38 (on file 

withh the author). 
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schemee for costs incurred or income foregone because of compliance with 
compulsoryy rules has been removed, new room for such compensation has been 
createdd by the insertion of a title in the rural development regulation on aid 
forr so-called 'areas with environmental restrictions'. Article 16 of Regulation 
1257/19999 (on support for rural development from the EAGGF) allows payments 
too farmers to compensate them for costs incurred or income lost because of 
limitationss on agricultural use due to the implementation of 'EC environmental 
legislation'. . 

Finally,, something should be said about the implementation and effective-
nesss of these agri-environmental aid schemes. Apparently, Article 19 of Regula-
tionn 797/85 was not a huge success. Initially, only a few Member States imple-
mentedd it.266 Other Member States followed with small experimental schemes 
inn 1987, i.e. only after co-financing by the EC was introduced.267 In order to 
improvee the situation, the 1992 scheme was made obligatory for Member States. 
Andd indeed, the agri-environment schemes under Regulation 2078/92 seem to 
havee been more successful, at least, at first sight. In 2000, the EEA reported that 
thee area under specific management contracts (agreements that give more atten-
tionn to maintaining biodiversity and landscape) covered more than 22 million 
hectaress (which is 20% of the agricultural area used in the EU), thus exceeding 
thee target set in the Fifth Environmental Action Programme (15%).268 It further 
observedd that all Member States had introduced agri-environmental measures. 
However,, the extent to which they did so varies considerably from more than 
60%% of farms in Austria, Finland and Sweden to 7% or less in Belgium, Greece, 
Spainn and Italy.269 Earlier, the Commission had already noted that only five 
Memberr States accounted for 86% of the expenditure and that uptake was 
generallyy low in highly productive and intensive agricultural areas.270 The Court 
off  Auditors identified serious implementation problems leading to low rates of 
farmerr participation and 'consequently low environmental impact', in Germany, 
Portugal,, the UK, Austria, Spain, France, Finland and Sweden. Furthermore, 
itt has been stressed that the amount of area covered does not say anything 
aboutt the environmental performance of the scheme. Or, in other words, high 
participationn rates are no guarantee, in themselves, of significant environmental 
impact.1711 Indeed, it appears that 'many of the programmes lack precision in 

266Baldockk & Lowe 1996, p. 19. 
267Lenschoww 1998, p. 164 
2688 EEA, Environmental signals 2000, p. 34. 
l 69I nn 2001, the EEA reported that uptake was very high (78% of holdings in Austria, 77% in Finland and 

64%% in Sweden) in the new Member States but very low in countries with high nitrogen surpluses. See 

EEA,, Environmental signals 2001, p. 54. See also Grossman 1997, p. 679. 
2700 See Commission Communication 'Directions towards sustainable agriculture', COM{i999)22, p. 16. 
2711 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September 2000, p. 20 (on file 

withh the author). 
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theirr protective objectives and have no monitoring provisions'.372 On top of that, 
expendituree on management contracts remains extremely modest in compari-
sonn to the total CAP budget {only around 4% of the Guarantee section of the 
EAGGF).27'' As a consequence, it is sometimes more profitable for farmers to 
receivee a payment for arable set aside than to enter an environmental scheme, 
accordingg to the EE A. The smaller budget available for agri-environmental 
measuress seems responsible, for example, for the fact that they have had a 
smallerr impact on the (sustainable) use of plant protection products than that of 
thee COMs.27* 

Theree appears to be a discrepancy between the results of the evaluation 
off  the programmes by the Commission and those by the EEA and the Court 
off  Auditors, with the first being far more positive about the agri-environment 
programmess than the latter two. The Commission nevertheless admitted that 
thee application of the legislation must be increased in some regions and Member 
States,, and that the identification of objectives needs to be more specific in many 
programmes.1755 Besides overall objectives, precise objectives or targets need to 
bee identified. However, no extra guarantees seem to be laid down in this regard 
inn the new {rural development) legislation. The Member States do not seem to 
bee required to give information in the programmes on the precisee environmen-
tall  targets they want to achieve.276 

AidAid for set aside, conversion and extensification 
Ass appeared in the overview of CAP legislation above, before it was incor-

poratedd into the agri-environment regulation (Regulation 2078/92), the rules 
onn support for set aside, conversion and extensification were part of the more 
generall  legislation on adjusting agricultural structures (Regulation 797/85 and 
Regulationn 2328/91). In this context, these alternative farming systems were 
firstfirst and foremost directed towards balancing the markets.277 They were not 

2722 EEA, Environmental Signals 2000, p. 34 (referring to a report of Birdlif e International). 
2733 Commission Report on the application of Council Regulation 2078/92 on agricultural production 

methodss compatible with the requirements off  the protection of the environment and the maintenance of 

thee countryside, COM(97)620, p. 16 and EEA, Environmental Signals 2000, p. 34. See also Grossman 

1997,, p. 679. 
2744 Analysis of Agricultura l Policy in relation to the use of Plant Protection Products (Final Report for  DG 

Environment),, August 1996, p. 3-4 (on file with the author). 
2755 Commission Report on the application of Council Regulation 2078/92 on agricultural production 

methodss compatible with the requirements off  the protection of the environment and the maintenance 

off  the countryside, COM(97)620, p. 25-28. 
2766 See also Commission Regulation 1750/1999 laying down rules for  the application of Council Regulation 

1257/19999 on support for  rural development from the EAGGF, OJ1999 L214/31. 
2777 See also 1EEP 1992, p. 28. 
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targetedd in such a way so as to be a useful tool for promoting environmental 
objectivess as well. This is confirmed by the fact that the preambles of the legisla-
tionn introducing rules on these alternative farming systems (Regulations 1760/ 
877 and 1094/88 amending Regulation 797/85) do not refer to environmental 
objectives.. In other words, it was legislation that was not directly or explicitly 
intendedd to integrate environmental protection requirements into the CAP 
structurall  policy but that indirectly did have or, at least, could have beneficial 
environmentall  effects. The only element in this legislation that was specifically 
andd directly aimed at furthering environmental objectives was the option for 
Memberr States to introduce the cross-compliance instrument in relation to the 
supportt for set aside of arable land. However, the environmental component of 
thee schemes changed when provisions on these farmingg systems were incor-
poratedd into the agri-environment regulation. The latter, for example, provided 
forr so-called 'long term environmental set aside', i.e. set aside of farmland for 
att least 20 years for 'reasons connected with the environment'. Examples of the 
latterr have been given by the Commission: 'set aside in order to create biotopes 
orr small natural parks', for example.278 

EnvironmentalEnvironmental support in schemes aimed at structural adjustment 
Ass already mentioned above in the paragraphs on the use of the instru-

mentt of cross-compliance in the new rural development legislation, two diffe-
rentt ways are used to integrate environmental protection requirements in this 
legislation.. Besides a cross-compliance requirement in relation to almost all of 
thee aid schemes set out in the regulation, many of the schemes also include 
environmentall  protection amongst the objectives that may be pursued by the 
financialfinancial support in question. Above, the example was given of investment aid, 
whichh may be used for the reduction of production costs for example, as well 
ass for the improvement of the environment (Article 4). It should be observed, 
however,, that this was not the first time such aid for environmentally friendly 
investmentss (environmental investment aid), was provided for. In fact, as also 
alreadyy indicated, investment aid for environmental purposes (co-financed by 
thee Community) was mentioned for the first time in the context of the invest-
mentt aid schemes of 1985. The original version of Regulation 797/85 stated 
thatt investment aid for 'the protection and improvement of the environment' 
couldd be given to both farms with and without an improvement plan. It has been 
arguedd in this respect that investment aids with environmental objectives can 
indeedd complement the agri-environmental aid. It is important that the aid is 
tailoredd to local needs, however.279 Besides this addition, the rules in Regula-
tionn 797/85 were also an improvement (from an environmental point of view) in 
comparisonn to the initial legislation on structural adjustment {1972 directives) 

2788 See DG Agriculture, CAP Working Notes: 'Agriculture and environment' 1997 (on file with the author). 
2799 Baldock & Beaufoy 1993, p. 160. 
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inn other respects. The requirement in these original rules that farmers had to 
achievee certain levels of income (which had encouraged investments in inten-
sification)) was relaxed and investment aid relating to sectors for which overpro-
ductionn existed was restricted further. On the other hand, the initially proposed 
legislationn was even stronger as it stated that new investment aid had to apply 
to,, inter alia, environmental measures.*80 Inn other words, Member States were 
obligatedd to introduce such aid. The fact that this provision was watered down 
laterr has been considered as a sign that not all Member States were ready yet to 
introducee environmental concepts in farming.18' Not much has changed in this 
regard,, however. Member States are still not obligated to provide for environ-
mentall  investment aid under the current regime (as set out in Articles 4 to 7 of 
Regulationn 1257/1999). The legislation does provide that the investment aid may 
nott result in a production increase.*8* 

Besidess investment aid, support aimed at structural adjustment was made 
availablee also to encourage the early retirement of farmers. While it was some-
whatt unclear whether aid could be granted under Regulation 1096/88 specifi-
callyy for environmental purposes, the aid provided for by Regulation 2079/92, 
indirectly,, enabled environmental objectives to be pursued. In particular, the 
regulationn allowed Member States to establish 'ecological reserves' with released 
land.. Thus, besides negative incentives (use of the cross-compliance instru-
ment),, the legislation also used the instrument of financial aid to promote envi-
ronmentall  objectives, be it in a more indirect way. In relation to the implementa-
tionn of Regulation 2079/92, the Court of Auditors has observed, however, that 
thee environmental impact of this measure has been 'insignificant'. At the time 
off  the creation of its report (end of 2000), only Ireland had used the option.28' 
The-possibilityy to use released land for the creation of ecological reserves has 
beenn retained in the currently applicable regime (as set out in the rural devel-
opmentt regulation). Unfortunately, the scheme remains optional for Member 
States. . 

EnvironmentalEnvironmental support in LFAs 
Despitee the fact that they were not designed to pursue environmental objec-

tivess per se, as explicitly indicated by the Commission (see above, Section 3.3.3), 

'COM{83)559::  proposed Articl e 3,1 (c). 

Fennelll  1996, p. 349. 

Indeed,, one of the conditions for  environmental investment aid under  Regulation 950/97 was that it 

couldd not lead to an increase in production capacity. It has been questioned whether  this condition was 

fulfille dd in the case of the so-called VAMI L regulation (a Dutch regulation) {OJ 2000 C354/2). Articl e 6 

off  Regulation 1257/1999 now provides that investment support may not be designed to increase produc-

tionn for  which no normal market outlets can be found. 

Courtt  of Auditors, Special Report No 14/2000 on 'Greening the CAP', September  2000, p. 19 (on file 

wit hh the author). 
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andd these objectives had thus not been stated or identified clearly, the initial 
ruless on aid in LFAs were nevertheless used effectively in certain Member States 
too encourage extensive, i.e. environmentally sensitive, practices. In the Nether-
lands,, for example, it provided incentives for farmers in wet grassland areas to 
continuee with 'traditional' systems, rather than to drain the land.2*4 However, 
ass already observed above, in other Member States the rules were implemented 
inn such a way so as to provide an incentive for over-stocking. In other words, its 
environmentall  impact depended on the way in which each Member State had 
implementedd the legislation. Over the years, the environmental component in 
thee legislation has been clarified and strengthened. Since the end of the 80s, 
thee rules have provided more explicitly for aid to help achieve environmental 
objectives.28'' In relation to the current regime, the Commission explicitly indi-
catedd that it wil l gradually be transformed into an instrument to maintain and 
promotee low-input farming systems.286 

Alsoo interesting in the evolution of the legislation on LFAs support is the 
discussionn on the meaning of the term 'handicaps' in relation to the designation 
of'lesss favoured areas'.187 Regulation 797/85 clarified this term as used in the 
initiall  legislation (Directive 75/268) by adding the word 'natural'. Indeed, earlier, 
inn a reply to a parliamentary question to be precise, the Commission had indi-
catedd that the handicaps had to result from permanent natural conditions that 
weree unfavourable for farming.288 Handicaps that had been artificially imposed 
by,, for example, environmental legislation, were not covered by the term. Conse-
quently,, support could not be provided to farmers hindered in their activities by 
restrictionss resulting from the implementation of mandatory rules relating to 
environmentall  pollution for example. This is an interesting conclusion because 
inn subsequent legislation such support has in fact been made available, even 
onn a wider scale because it has not been limited to farming in LFAs (see above 
discussionn on compatibility of agri-environment support with the polluter pays 
principle).. It is also interesting to see how provisions on support for 'areas with 
environmentall  restrictions' is placed now in the same title as aid for LFAs in 
Regulationn 1257/1999. As discussed, support in these areas is aimed exactly at 
compensatingg farmers for limitations created by environmental legislation. 

2844 Baldock & Lowe 1996, p. 14. 
2855 See besides cross-compliance instrument, the 1989 amendment inserted the possibility for Member 

Statess to differentiate the payments in order too promote the use of environmentally friendly practices 

(Articlee 19,1 (c)). 
2866 Explanatory memorandum of proposal for a regulation on support for rural development, COM(98)i58, 

para.. 8.}. 
2877 See also Haigh 1987, p. 317. 
2888 Reply to European Parliamentary Question No 819/82, OJ1982 C287/16 at 17. 
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SupportingSupporting the ecological role of forests 
Thee overview of the legislation on (agricultural) forestry measures above 

showss how slowly but steadily environmental concerns were incorporated in it 
ass well. First, the emphasis was put on preventing damage to the environment 
fromm afforestation. Initially, this was done simply by way of requiring Member 
Statess to communicate the EI A measures they had adopted (see Article 27, 2 
Regulationn 2328/91). Later, an application of the cross-compliance instrument 
wass added in relation to fast-growing species (Article 2, 2 (c) Regulation 2080/ 
922 - see already mentioned above under cross-compliance, Section 4.3.1.2). 
Fromm 1992 onwards, attention was given also to the potential for environmental 
benefitss of the forestry measures. Regulation 2080/92 included environmental 
objectivess amongst its aims (environmentally friendly forms of countryside 
management,, combating greenhouse effect and absorbing carbon dioxide). 
Despitee the fact that the possibility for positive incentives was offered (i.e. use of 
thee instrument of financial aid for environmental purposes) in the 1992 regula-
tion,, a positive environmental impact was not assured. As some predicted, the 
impactt of the scheme has depended on how Member States have implemented 
thee regulation.289 In accordance with the principle of subsidiarity, the Member 
Statess had been given a significant role in the implementation of the 1992 
accompanyingg measures, including the forestry regulation. In this respect, the 
Courtt of Auditors' report observes that the Commission's failure to emphasise 
thee environmental aspect of the agri-forestry policy has allowed Member States 
too submit programmes that overstress the commercial side of matters.290 The 
reportt continues that the lack of priority given to environmental needs could 
havee been partially corrected had the Commission linked the approval of the 
programmess to the achievement of specific and substantial environmental 
benefits.. The regulation in fact provides that the Commission examines the 
compliancee of the Member States' programmes with its provisions, in particu-
larr its objectives (Article 5,2). But the Finnish agri-forestry programme was 
approved,, for example, even though it did not show how it could contribute to 
thee achievement of environmental objectives or targets. *9' The Commission 
itselff  has pointed to non-compliance with the environmental conditions in the 
programmess or 'faulty interpretation', as being the main causes of a negative 
impactt on the environment.292 It also admitted, for example, that potential affor-

2899 Baldock &  Beaufoy 1993, p. 169. 
29°Courtt  of Auditors, Special Report No 14/2000 on 'Greening the CAP', September  2000, p. 23 {on file 

withh the author). 
2911 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September  2000, p. 24 (on file 

withh the author). 
2922 Commission Report to the Council and the EP on the application of Regulation 2080/92 institutin g a 

Communityy aid scheme for  forestry measures in agriculture, COM(97)630, p. 16. 
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esterss were discouraged where the fixed set aside premium was more attractive 
thann the afforestation premium.295 

Bee that as it may, the question that remains is whether the new provisions on 
forestryy measures in agriculture, as laid down in the rural development regula-
tion,, wil l prevent such problems in the future. Nothing seems provided in the 
basicc rural development regulation. Information on the way in which a Member 
Statee measure wil l specifically improve the ecological role of forests does not 
havee to be given to the Commission. The implementing Commission regulation 
doess not seem to require this either.294 

EnvironmentalEnvironmental aid in other structural schemes 
Otherr aid (currently) available for environmental purposes can be found in 

thee context of the rules on improving processing and marketing of agricultural 
productss and on aid to promote the development of rural areas (a residue cate-
gory).. In addition, it should be observed that the rural development regulation 
doess not contain a title on support for organic farming practices and produce. 
However,, recital 41 of the preamble states that the support measures under 
thee new regulation may relate to the production, processing and marketing of 
organically-producedd agricultural products. As indicated above, previously,, such 
aidd was available under various instruments. 

Summary Summary 
Manyy of the aid schemes under the so-called new rural development policy 

includee environmental objectives among the aims that may be pursued. Most 
off  these schemes are still optional for Member States. That is exactly what has 
beenn the cause of the limited success of similar schemes in the past. In addi-
tion,, use of the instrument of financial aid has been unsuccessful in certain 
instancess because the environmental objectives have not been stated clearly (see 
agri-environmentt and forestry programmes especially). Because subsidiarity 
andd flexibilit y have been the main concepts on which the new rural development 
policyy has been based and developed not much has been done, apparently, to 
addresss these deficiencies. 

4.3.2.22 By way of other economic/market-based instruments ? 

Quotas Quotas 
Besidess reducing price levels and introducing direct aid pay-

ments,, the Community legislator also introduced quotas as a means of combat-

29}COM(97)630,p.. 15. 
2944 See Articles 24-27 of Commission Regulation 1750/1999 laying down rules for the application of Coun-

cill  Regulation 1257/1999 on support for rural development from the EAGGF, OJ1999 L214/31. 
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ingg overproduction, for example in the milk and sugar sector. Even though this 
instrumentt is not directly targeted towards achieving environmental benefits, 
itss use may have this effect indirectly. For example, according to the EEA, the 
milkk quota system in the Netherlands appears to have led to a greater reduction 
off  manure and ammonia emissions than 'environmental policy'.295 It has been 
arguedd that environmental elements should be incorporated explicitly into exist-
ingg and future quota systems. For example, part of the existing milk quota could 
bee redistributed according to environmental criteria, a ceiling per hectare could 
bee introduced for quota allocations and regional quotas could be set up.396 The 
environmentall  component of the current milk quota scheme is too limited. 

Productionn restricting measures have been adopted also in the context of the 
winee and the olive oil sectors. Regulation 1493/1999 maintains the previously 
applicablee ban on new plantings until 2010 (Article 2). Still, at the same time, it 
providess for the allocation of'additional rights'. In the COM relating to the olive 
oill  sector it has been provided that olive groves planted after 1 May 1998 wil l 
nott be eligible for aid.*97 Even though these measures are not aimed directly at 
furtheringg environmental objectives, they could have indirect beneficial effects 
forr the environment as they are designed to curb overproduction. 

FiscalFiscal measures 
Ann excellent means of internalising external costs, such as environmental 

costs,, in agriculture (as in other sectors), and thus of encouraging less envi-
ronmentallyy damaging behaviour, is by way of introducing fiscal instruments. 
Leviess (i.e. taxes and charges) can be a cost-effective way of implementing the 
polluterr pays principle. It seems that the use of levies (partly) for environmen-
tall  purposes is rising in Europe. Besides taxes on energy products and vehicle 
taxes,, quite some European countries have adopted levies that are, in particu-
lar,, designed to apply the polluter pays principle in the agricultural sector.298 

Swedenn and Norway, for example, introduced fertiliser taxes during the mid-
1990s,, so as to encourage farmers to use less fertiliser. The Netherlands and 
Austriaa have done the same. A levy in relation to pesticide use exists in Sweden 
andd Denmark.299 Another problematic situation, which could be rectified 
throughh the introduction of fiscal measures, is the (over) extraction of water by 

2955 EEA, Environmental signals 2001, p. 14. 
296Baldockk &  Beaufoy 1993, p. 125. 
2 977 Articl e 4 of Regulation 1638/98. 
299 See EEA, Environmental signals 2000, p. 32 and ECOTEX, Study on the Economic and Environmental 

implicationss of the Use of Environmental Taxes and Charges in the European Union and its Member 

Statess (Brussels, Apri l 2001) p. iv. 
2"Th ee Dutch also intended to adopt a levy in relation to pesticide use but the Dutch government seems to 

havee changed its mind recently. See Agrarische Dagblad, 4 December  2002. 
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agriculture.. The EEA reported that agricultural users pay very low charges in 
thiss respect, charges that are unrelated to both the quantity used and the real 
environmentall  effect.300 Whereas opinions are apparently divided as to whether 
thee fertiliser taxes have led to a reduction in fertiliser use,301 water charges have 
beenn one reason for the declining water use by households and industry, accord-
ingg to the EEA.301 It therefore recommends the use of such an economic instru-
mentt in relation to irrigation by agriculture. 

Noo such instruments have been introduced at the Community level, 
however.. Levies have only been used in the context of the milk quota scheme 
(seee immediately above). If the Community developed 'environmental' levies, 
suchh as a fertiliser or pesticide taxes or a water abstraction charge, it should take 
intoo account the advice of ECOTEC. On the basis of its study of current environ-
mentall  taxes in the EU, it concluded the following in relation to their environ-
mentall  effects: design is crucial, the level of the levy is also important, the envi-
ronmentall  effects of the levies are compromised by the existence of exemptions 
andd the use of revenues can play an important role in 'reinforcing the incentive 
signalss which the levy is intended to convey'.'03 In fact, in the case of fertiliser 
andd pesticide taxes using the revenues to support action programmes is poten-
tiallyy just as important as the price incentive itself, according to ECOTEC. 

4.3.33 By way of promoting R&D, information exchange and/or 
training? ? 

4.3.3.11 Supporting R&D 

Thee above overview of the content of the Community's agri-
culturall  research programmes shows how efforts to integrate environmental 
concernss into the CAP have been made by way of stimulating research in 
environmentallyy friendly farming practices, such as the development of more 
environmentallyy friendly production systems, less intensive land-use systems, 
properr resource management, etc. The Commission has indicated that 'the 
integrationn of the environment into agricultural research projects aims at devel-
opingg techniques enabling farmers to combine agricultural quality production 
att competitive prices with environmental protection and care of the country-
side'.3044 At a conference, in December 2000, held in Versailles (France) - which 
broughtt together policy-makers, scientists, farmers and other stakeholders 

3000 EEA, Environmental signals 2000, p. 79. 
5011 EEA, Environmental signals 2000, p. 32. 
3011 EEA, Environmental signals 2000, p. 79. 
3033 ECOTEX, Study on the Economic and Environmental implications of the Use of Environmental Taxes 

andd Charges in the European Union and its Member States (Brussels, April 2001) p. vii. 
3044 DG Agriculture, CAP Working Notes 'Agriculture and environment', point 4.5 (on file with the author). 
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-- it was recommended that future agricultural research (within the European 
Researchh Area or ERA, which wil l run from 2002 to 2006) should focus on, 
amongstt other things, environmental protection. In its conclusions and recom-
mendations,, the Conference stressed the concept of the 'multifunctionality' of 
Europeann agriculture. In order to develop such a multifunctional agriculture, it 
furtherr specified that this requires: 

'researchh towards a competitive agriculture which is environmentally 
benign,, stimulates rural development, uses natural resources in a sustain-
ablee manner, while producing sufficient quantities of safe and affordable food 
andd non-food products, high in quality and diversity, and respectful towards 
nature'.305 5 

Outsidee of these (general) Community research programmes, research on 
environmentallyy sound farming practices has been encouraged also in the 
contextt of the COM legislation. In particular, a Community Fund for tobacco 
researchh and information has been set up that shall finance programmes, inter 
alia,alia, aimed at promoting research to developp more environmentally friendly 
cultivationn methods (Article 13, 2 Regulation 2075/92). 

4.3.3.22 Information and training programmes 

Informationn and training aimed at instructing farmers about 
possiblee environmentally friendly production systems, methods and techniques 
havee been encouraged by way of Community co-financing as early as 1985. The 
originall  version of Regulation 797/85 already provided that the Community 
wouldd help finance pilot schemes on such environmentally friendly practices if 
thesee were set up (Article 22). Article 28 of Regulation 2328/91 further devel-
opedd this possibility.506 In addition, support for training programmes relating to 
environmentallyy friendly practices was available in the context of the agri-envi-
ronmentt regulation (Article 6 of Regulation 2078/92).'07 Currently, such train-
ingg may be encouraged on the basis of the provisions in Article 9 of Regulation 
1257/1999.. None of these aid schemes were compulsory for Member States, 
however,, and neither is the current regime. This is unfortunate because it would 
bee particularly interesting if Member States were required to link information 
exchange,, farm advisory and/or training programmes to agri-environment mea-
sures.. Good information and advice on the specific aims to be achieved by such 
measuress could help get the results that are envisaged.308 

3055 Conference 'Agricultura l Research in the European Research Area', Versailles, December  2000 (on file 

withh the author). 
306Too be precise, it consolidated an 1987 amendment of Regulation 797/85 in this respect (see Regulation 

1760/87}. . 
3077 The article starts with 'Where no financing is granted under  Articl e 28 of Regulation 2328/91...'. 
33 See in the same sense: Baldock &  Beaufoy 1993, p. 188. 
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4.44 Comments 

4.4.11 Introduction: the CAP objectives and the environment 

TheThe CAP objectives and the environment 
Thee above overview and analysis shows how both efforts and 

failuress to integrate environmental concerns in the context of the CAP have 
occurred.. Overall, there seems to be more integration now than in the early days 
off  the CAR The most important example of the Community's failure to inte-
gratee is of course the way in which the EC's market and price policy was devel-
opedd and implemented. However, some of the structural aid has had a negative 
impactt on the environment as well (e.g. investment aid). The discrepancies 
betweenn the EC agricultural and environmental objectives are not even caused 
mainlyy by the original objectives of the first, as inscribed in the EC Treaty. What 
layy at the basis of the problematic relationship between the agricultural policy 
andd these objectives was the way in which these objectives were interpreted 
and,, subsequently, put into practice. Of course, agricultural activity will always 
havee a certain negative impact on the environment. But there are also farming 
systemss that have positive environmental effects, as was indicated in the begin-
ningg of this chapter. However, the Community legislator choose to interpret the 
CAPP objectives in a way which systematically led to the promotion of the most 
environmentallyy damaging farming systems and practices to the detriment of 
thee more environmentally beneficial systems and practices. At least, that is what 
happenedd initially. 

Re-designingRe-designing the CAP 
However,, step by step the CAP was re-developed or re-designed (without 

amendingg the objectives in the Treaty). The reforms took place mainly because 
off  CAP-specific factors (overproduction) and, more recently, external factors {EU 
enlargementt and international trade negotiations). It seems that the reforms 
weree only to a limited degree inspired by environmental concerns. They were 
mostlyy aimed at controlling structural surpluses, which had led to serious 
budgetaryy problems, while, at all times, ensuring a fair income for farmers. As a 
resultt of the various reform rounds, the main features of the CAP anno the 70s-
80ss (dominance market and price policy, feature of formal equality and strict 
separationn between the two sections of the EAGGF) have changed. Still, the way 
inn which the CAP was reformed also allowed for environmental concerns to be 
incorporated.. After all, encouraging extensive farming systems was not just 
beneficiall  in the light of the objective to control overproduction but was, at the 
samee time, positive for the environment. 

Forr reasons of completeness, it is necessary to add a reference here to the 
environmentall  impact of the crisis measures that were adopted, in the last few 
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years,, to fight the (direct and indirect) effects of certain animal diseases (espe-
cially,, BSE and FMD).}09 Just like the problem of overproduction, these crisis 
situationss have increased pressure to stimulate extensive farming practices 
(includingg organic farming). Some of the action taken as a reaction to the situa-
tionss is indeed designed to have this effect.'10 

Lett me have a closer look now at what went wrong in the CAP and where 
attemptss were made to put things right. I wil l do so by discussing the extent to 
whichh this policy has addressed or, on the contrary, reinforced, market failures. 

4.4.22 Integration failures 

MarketMarket and non-market failures 
Itt has been argued that environmental degradation due to 

agriculturall  activity is the result of a combination of market failures in the 
agriculturall  sector, which a) fails to internalise its environmental costs (e.g. 
usee of natural resources) and b) fails to price environmental services rendered 
byy farmers, and non-market (or government) failures operating to reinforce 
thee market failures.*" It appears that while some efforts have been made in 
thee context of the CAP to correct the second market failure, no such (specific) 
attemptss exist up til l now in relation to the first market failure. On the contrary, 
ECC policy relating to the agricultural sector reinforced the first market failure 
byy way of stimulating the (most) environmentally damaging farming practices 
andd systems. This government failure may be regarded as a failure to integrate 
environmentall  concerns into the CAP. 

FirstFirst  market failure: no internalisation of environmental costs 
Indeed,, the above overview shows that no real measures have been taken in 

thee context of the CAP in order to internalise external costs relating to the envi-
ronmentt and thus, to discourage environmentally damaging behaviour. There 
hass been no consistent application of the polluter pays principle in other words. 
Onn the contrary, in fact. Because support under the market and price policy 
hass been linked to production, farmers have been encouraged to produce more 
andd more. This has reinforced trends of intensification and concentration in the 
sector.. Hence, rewarding farmers for producing (even more than the market can 
handle)) often meant rewarding farmers for polluting the environment and thus, 
destroyingg the cultivated landscape (including its biodiversity). Of course, it 
mustt be recalled that much of this happened at a time when there was no formal 
obligationn for the Community institutions to integrate environmental require-

3099 These measures are not included in the overview of secondary agricultural law above. 
5100 See for  example, Commission press releases: IP/01/195 an(*  IP/01/875. 
}""  Runge 1993, p. 96-97 and Lenschow 1998, p. 163 and p. 169. 
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mentss into other policies since the integration clause was introduced in the 
Treatyy only in 1987. Still, reform of the market and price policy began very slow 
andd only really took off after 1992, as appears clearly from the overview above. 

SecondSecond market failure: unremunerated environmental services 
Anotherr market failure that was not corrected for a long time through the 

adoptionn of legislation consisted of the fact that farmers were not paid for the 
environmentall  services they rendered or provided. 

4.4.33 Integration efforts (incl. nature of instruments used) 

CorrectionCorrection first market failure 
AA first step towards (more) integration of environmental 

protectionn requirements into the CAP would be to reduce or even cancel the 
incentives,, given under the market and price policy, to produce, i.e. pollute. To a 
certainn extent this has happened by way of the introduction of direct payments, 
att least, those that are production-neutral. However, this is not sufficient in 
orderr to help correct the market failure. That occurs by internalising environ-
mentall  costs, which means that farmers who pollute are presented with the bill . 
Ass the EEA has indicated, a common way of internalisation is through (envi-
ronmental)) taxation.1" It is clear from the above, however, that no use has been 
madee of fiscal instruments to green the CAP {no common fertiliser tax e.g.). 
Attemptss to internalise environmental costs have been made only indirectly 
byy way of introducing the cross-compliance tool, whereby farmers not comply-
ingg with certain minimum environmental standards (rules on pesticide use 
forr example), i.e. farmers polluting more than allowed, could receive less basic 
agriculturall  support. In other words, the more a farmer pollutes the less support 
he/shee could receive. 

Besidess the negative incentives, positive incentives are used also in the sense 
thatt farmers who use extensive methods of farming and thus, more environ-
mentallyy sensitive farming, are paid extra (e.g. extensification premium). These 
positivepositive incentives should be distinguished - even though that might be diffi -
cultt sometimes - from the ones that are given in order to remunerate farmers 
forr certain services they render, which are beneficial to the environment. The 
reasoningg behind premiums such as the extensification premium is as follows: 

'Insofar'Insofar as HNV ['high natural value'] farmers are responsible for less pollution 
andand lower environmental costs to society as a whole, they may he said to be going 
furtherfurther towards internalising external environmental costs than conventional farmers 
(in(in addition, they are likely to be providing positive environmental services as well, 

111 EEA, 'Environmental signals 2001', p. 10. 
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althoughalthough this is a separate point). Thus, there is a theoretical argument that they 
shouldshould receive higher prices for their end product. Since this would be difficult  to 
achieveachieve within the ambit of the CAP, it may be preferable instead to levy charges on 
formsforms of production that do create environmental costs'.™ 

Itt seems that, with premia such as the extensification premium, the Community 
hass chosen the direction of higher support (direct support, not price support) 
forr those polluting less, and not the option to introduce levies for those polluting 
more.. Aid for those polluting less is also available under the so-called agri-
environmentt programmes and other support schemes in the structural/rural 
developmentt sub-policy.5'4 

CorrectionCorrection second market failure 
Otherr aid available under the structural/rural development sub-policy is, 

however,, directed more towards addressing the second market failure, i.e. the 
factt that the market fails to remunerate farmers for environmental services 
theyy render. This is another example of the use of positive incentives. They 
emphasisee the positive role that farming and farmers can play in conserving the 
environmentt (incl. landscape), e.g. by supporting the upkeep of the landscape 
andd historical features on agricultural land. As discussed above, these payments 
shouldd be limited to remuneration of the 'extra' environmental performance. 
Theyy should not be used to pay farmers in order to comply with mandatory envi-
ronmentall  legislation. 

NatureNature of the instruments used to integrate 
Thus,, it is clear from the overview and the analysis above that the main 

instrumentt used to integrate environmental protection requirements into 
thee CAP is of an economic nature. Many legislative measures relating to the 
agriculturall  sector have employed the instrument of financial aid to further 
environmentall  objectives, most importantly, the legislation on agri-environment 
programmes.. This is nott at all surprising. After all, market-based instruments 
aree the 'original' instruments of this policy area as appears not only from the 
markett and price policy (price support, direct payments) but also from the policy 
relatingg to structural adjustment (various aid schemes) .''*  Overall, regulatory 
measuress (command & control legislation) are not used very frequently in the 
contextt of the CAP policy (cf plant protection products legislation). However, 

}I ''  Baldock &  Beaufoy 1993, p. 116. 
3144 Certain measures in these programmes are mainly aimed at reducing the existing negative environ-

mentall  effects of agricultura l activity (e.g. support for commitments to reduce the use of fertilisers). 
}I ''  See alsoo DG Agriculture , CAP Workin g Notes 'Agricultur e and environment', in table (on file with the 

author). . 
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anotherr very important instrument that is used to incorporate environmental 
concernss into agricultural legislation has more of a sui generis nature. The cross-
compliancee instrument ties environmental conditions to basic CAP support. 
Thee underlying aid is that if the aid is not granted for environmental purposes, 
itit  should at least be guaranteed that it does not have (any) negative side effects 
forr the environment. Other instruments sui generis used for environmental 
purposess in the CAP are the declaration of generally binding and the modula-
tionn instruments. No fiscal instruments are used for these purposes, except for 
thee levy linked to the milk quota scheme. In addition, environmentally friendly 
farmingg practices have been promoted in the context of or by way of R$D, train-
inging and information programmes. 

Inn sum, both negative and positive incentives have been used to integrate 
environmentall  protection requirements into the CAP. The whole idea is to 
discouragee (the most) environmentally damaging practices (through negative 
incentives:: reducing support to those who pollute the most) and encourage 
environmentallyy friendly (or the least environmentally damaging) behaviour 
(throughh the use of positive incentives: agri-environment payments, but also e.g. 
extensificationn premium). 

4.4.44 Net balance and future action 

EnvironmentallyEnvironmentally friendly and environmentally unfriendly aid 
Thee identified integration efforts are important. However, 

itt should be observed that farmers are still paid to produce, which in many 
casess equals pollute, because much of the support (under the market and price 
policy)) is still production-related. This, what could be called, 'environmentally 
unfriendly'' aid undermines the effectiveness of the 'environmentally friendly' 
aidd (such as the agri-environment payments). The latter is still, if maybe to a 
lesserr degree than before, in competition with the first.3'6 In fact, some of the 
agri-environmentt measures are aimed at remedying the effects of the support 
underr the COMs. In this respect, thee Special Report of the Court of Auditors, 
forr example, points to the agri-environment aid that is given in Portugal for 
locall  fruit trees that are otherwise in danger to be replaced by new varieties 
withh higher yields, better rewarded within the COM of fruit and vegetables, but 
whichh of course require more agro-chemicals. The same goes for aid to extensive 
livestockk production endangered by the high livestock premiums and aid for 
preservingg temporary grasslands and pastures competing with the higher arable 
aid.3'77 Even after the 2000 budgetary discipline, most of the CAP budget is still 

3,66 See also IEEP 1992, p. 27. 
3177 Court of Auditors, Special Report No 14/2000 on 'Greening the CAP', September 2000, p. 36 (on file 

withh the author). See also other examples there. 
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reservedd for support measures under the market and price policy with only a 
smalll  fraction going towards rural development (including agri-environmental) 
measures. . 

Thee conclusion is therefore that the integrative effect of the positive incen-
tivess is to a large extent neutralised. This is something that should be taken into 
accountt when evaluating the various instruments used to integrate. The cause 
off  the ineffectiveness does not always lie with the instrument itself. In addition, 
itit  should be recalledd of course that action under the market and price policy also 
compromisess the effectiveness of 'regular' environmental legislation, such as 
thee Nitrates directive and EC water legislation.*'8 

SuggestionsSuggestions for future action 
Onn the basis of the above analysis, the following suggestions can be made in 

orderr to strengthen integration in future EC policy relating to the agricultural 
sector.. The Community could or even should: 

 replace price support by (decreasing) production-neutral direct income 
supportt but be aware of creating new negative effects for the environment 
(especially,, take account of link between the agricultural sectors, and be 
awaree of abandonment of marginal areas); 
 extend the role of producer groups and organisations in promoting envi-
ronmentallyy friendly (friendlier) action (by extending the use of both the 
cross-compliancee and the financial aid instrument in this context); 
 make the use of the cross-compliance instrument obligatory for Member 
Statess in all instances; 
 further increase the budget available for specific environmental measures 
(such(such as agri-environmental measures) in order to make them more 
attractivee and improve their implementation; 
 limit positive incentives (financial aid) to remuneration of environmental 
servicess or environmental performance above existing legal standards (in 
orderr to ensure observance of the polluter pays principle), and 
 (better) specify the environmental objectives in the various structural/ 
rurall  development aid schemes. 

55 Conclusion 

Byy way of using price support as the central policy tool of the 
CAP,, it seems that the Community legislator systematically encouraged or 
helpedd encourage the introduction and use of intensive, i.e. the most environ-
mentallyy damaging, farming practices, while at the same time discouraging 

33 See also Lenschow 1998, p. 168. 
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thee extensive, i.e. environmentally friendly or sensitive, ways of farming. This 
cann be regarded as an instance in which the Community failed to integrate 
environmentall  concerns into the development and implementation of one of 
itss (most important) policy areas. Over the years, some progress has been made 
too adjust the policy, although the various reform rounds were not primarily 
inspiredd by the need to better reflect environmental interests and thus integrate 
environmentall  protection requirements in the CAP. The introduction of direct 
paymentss instead of price support makes a more wide-spread application of 
thee cross-compliance instrument for environmental purposes possible. This 
instrumentt is also applied in relation to non-environmental structural aid. It 
preventss this aid from having (any or serious) negative environmental effects as 
wass the case with the early investment aid for example. In addition, environmen-
tallyy beneficial farming practices and systems are being encouraged because 
farmerss are being paid to pollute less and for the environmental services they 
render.. However, no use has been made of fiscal instruments to truly internalise 
environmentall  costs so as to further encourage more environmentally sensi-
tivee practices and systems. On the contrary, because aid is often still related to 
production,, even under the direct aid systems, farmers continue to be paid to 
producee and thus pollute. 
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