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CHAPTERR VI  THE COMMO N TRANSPORT POUCY AND THE ENVIRONMEN T 

ii  Introductio n 

AimAim and design of the chapter 
Inn analogy with the previous chapter on the agricultural sector 

andd related policy, this chapter wil l examine the environmental impact of the 
legall  action taken in relation to the transport sector. In particular, the extent to 
whichh environmental objectives have or have not been pursued wil l be analysed. 
Afterr a brief introduction to the transport sector and some observations relating 
too the development of the Common Transport Policy or CTP (including a short 
overvieww of primary transport law), the chapter wil l focus mainly on an analysis 
off  the secondary law relating to the sector. While describing this legislation, 
speciall  attention will be given to any environmental components that might 
bee found in it. This analysis wil l be followed by a more specific examination of 
thee ways in which both more environmentally damaging and environmentally 
friendlyy or less environmentally damaging transport behaviour and practices 
havee been promoted. These constitute, respectively, the failures and efforts to 
integratee environmental concerns into this policy area. 

ScopeScope of the chapter 
Thiss chapter concerns EC policy relating to transport by road, rail and inland 

waterwayy (inland transport), as well as by air and sea (or maritime transport).1 

Itt wil l not consider the regulation of transport by pipelines, as this gives rise to 
specificc questions that are covered by the Community action relating to energy.2 

22 Characteristics of the transport sector 

2.11 Economic importance and specific features of the sector 

Inn 1999, the transport services sector alone accounted for 4% 
off  GDP (gross domestic product) and 4.1% of total employment, which is about 
66 million people, (i.e. share of persons employed in the transport services sector, 
excludingg the transport equipment industry and transport related industries) in 
thee EU. Passenger and freight transport have more than doubled over the past 
300 years, with air and road transport representing the fastest growing modes 
whilee the share of rail decreased. The growth in passenger and freight transport 
hass been greater than the growth of the economy as a whole in fact: EU pas-

Nott  included in the overview of legislation below are the following rules: the legislation on transport 

statisticss and consumer protection in air  transport sector  (air  passenger  right s etc.), rules on computer-

isedd reservation systems and legislation on external relations. 
22 Kapteyn &  Verloren van Themaat 1998, p. 1176. 
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sengerr and goods transport increased by an annual average of 2.8% and 2.6% 
respectively,, while GDP growth was 2.5%.' 

Besidess its steady growth since the 70s, the transport sector has some other 
distinctivee features, which are interesting to mention here: its high dependence 
onn infrastructure (which creates a cost allocation issue), the fact that it is an 
indispensablee auxiliary industry to other industries and that it has been used 
ass an instrument of economic policy. It is also interesting to recall that there 
aree various transport modes that may compete with each other and that it is an 
industryy with public service obligations (see e.g. the building of roads).4 

2.22 Effects on the environment 

Transportt is never environmentally neutral but it is important 
too recognise that both the scale and the nature of the environmental effects differ 
dependingg on which transport mode or type is used.5 The operation and use of 
thee various transport means as well as their production and maintenance, the 
constructionn of infrastructure, the energy provision and their disposal cause 
thesee effects.6 It should be observed also that there is a wide variety of effects, 
rangingg from the use of natural resources (i.e. energy consumption), air, water 
andd soil pollution to noise pollution, land take/intrusion and habitat destruction. 
Inn what follows, these effects as well as the contribution of each transport mode 
too them will be looked at more closely. 

Thee share of the transport sector in total final energy consumption has been 
increasingg constantly since i960. Transport overtook industry as the largest 
consumerr of energy in the beginning of the 90s. In 1998, it accounted for 32% 
off  total energy consumption of which 82% went to road transport, 13% to air 
transport,, 3% to rail transport and 2% to inland waterways.7 High fuel consump-
tionn or, in other words, inefficient energy conversion is a major problem of the 
airr transport sector.8 Road and air transport are the least energy efficient trans-

33 EEA, Environmental Signals 2000, p. 26; EEA, TERM 2001, p. 7 and Eurostat, Highlights of the Pano-

ramaa of transport 1970-1999, p. 1-2 (on file with the author). Compare Commission Communication 

Thee future development of the common transport policy - A global approach to the construction of a 

Communityy framework for sustainable mobility, Bull. EC Supp. 3/93, p. 6. 
44 See for more on these features: Greaves 1991, p. 2-3 and Kapteyn & Verloren van Themaat 1998, p. 1172-

1173. . 
55 See also Commission Communication 'The future development of the common transport policy - A 

globall  approach to the construction of a Community framework for sustainable mobility, Bull. EC Supp. 

3/93-- P- 34-
66 OECD Working Group on the State of the Environment 1999, p. 18 (on file with the author). 
77 Eurostat, Highlights of the Panorama of transport 1970-1999, p. 6 (on file with the author). See also 

EEA,, Environmental Signals 2001, p. 45. 
88 Topmann 1994, p. 195. 
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portt modes while rail, inland waterways and maritime transport (short-sea ship-
pingg within the EU) are the most efficient. Consequently, promoting the latter 
mayy reduce the energy consumption figures for the transport sector. However, it 
mayy be reduced also by further improving the energy efficiency record of each of 
thee transport modes. In addition, the type and quality of the fuels used influ-
encess the environmental impact of the transport activity as well. The manner in 
whichh improvements in fuel quality and the use of, for example, alternative fuels 
havee been promoted wil l be dealt with in the chapter on the EC energy policy. 
Ass it stands, transport mainly depends on non-renewable fossil fuels for the 
provisionn of the necessary energy. The combustion of these fuels results in C02 
emissionss and other emissions like nitrogen oxide, volatile organic compounds 
andd particulate matter, contributing to environmental problems such as climate 
change,change, acidification and ground-level ozone formation. It has been estimated that 
thee transport sector was responsible for 28% of all CO2 emissions from fossil 
fuelss in 1998.9 In 1985, its share amounted to 'just' 19%.IO For passenger traffic, 
thee bus and train have the lowest (respectively, 45 and 65) and the car and plane 
(respectively,, 125 and 200) the highest C02-emissions in gram per passenger 
kilometre.. For freight traffic, the train and boat (inland navigation and mari-
timee transport) have the lowest (respectively, 30,30 and 2) and the trucks the 
highestt (190) C02-emissions in gram per ton kilometre. Water pollution, is an 
environmentall  problem that is especially associated with the maritime trans-
portt sector. On a regular basis, spills by oil tankers cause serious damage to the 
marinee environment. While air transport causes soil pollution, it also results in 
noisee problems, especially in the immediate vicinity of airports. Noise pollution 
iss also a problem of road and railway transport. The problem of land consumption 
iss directly linked with the need for infrastructure of road, rail and air transport. 
Al ll  transport means create a waste problem because cars, buses, trains, planes 
andd ships are disposed off or decommissioned at one point. 

SummarySummary and next step 
Transportt activity has serious negative effects on the environment, such as 

energyy consumption, air emissions, noise, water and soil pollution and land-

99 Eurostat, Highlights of the Panorama of transport 1970-1999, p. 6 (on file with the author). 
100 Commission Communication on transport and CO2, COM(98)204: also mentions that about 7% of 

CO22 growth from transport between 1985-1995 was due to a modal shift to less energy efficient modes 

off  transport and about 30% was the result of transport growth in general. Passenger  cars account 

forr  about half of transport-related CO2 emissions while the share of road freight amounts to about 

35%.. For  more recent data on greenhouse gas emissions in Europe, check: Commission Communica-

tionn on EU policies and measures to reduce greenhouse gas emissions: Towards a European Climate 

Changee Programme (ECCP), COM(2ooo)88 and the reports under  Council Decision 93/389 as 

amendedd by Decision 99/296 for  a monitoring mechanism of Community greenhouse gas emissions: 

COM(20oo)749;;  C0M(2OOi)7o8 and COM(2002)702. 
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take.. The brief overview above shows that the negative environmental effects 
off  some transport modes are greater than those of others. Overall, road and air 
transportt are considered to be the most environmentally damaging transport 
meanss while rail and waterborne transport appear more environmentally sensi-
tive.. In what follows, I wil l examine the extent to which the Community policy 
makerr has discouraged the use of the first and encouraged the use of the latter. 
Inn addition, I wil l analyse the Community efforts, or lack thereof, to promote 
energyy efficiency improvements relating to each of the transport modes. The 
analysiss wil l not include the extent to which improved fuel quality and alterna-
tivee fuels have been stimulated because these issues wil l be dealt with in the 
chapterr on the EC energy policy. 

Ass indicated in the introduction of this chapter, the analysis wil l begin with 
aa short description of the content of relevant primary law, followed by an over-
vieww of secondary transport law, with particular attention for possible explicit 
environmentall  provisions in the latter. This wil l be followed by a brief discus-
sionn of secondary environmental legislation relevant to the transport sector. 

33 The Common Transport Policy (CTP) 

3.11 Development of the EC Treaty title on the CTP 

3.1.11 The need for a Common Transport Policy 

Justt like the Common Agricultural Policy (CAP), the Common 
Transportt Policy (CTP) is one of the original activities of, what was at the time, 
thee EEC. In other words, a legal basis to enable the Community to develop such 
aa policy was already provided for in the 1957 Treaty of Rome. Also like the CAP, 
thee need for a CTP was based, partly, on the fact that it concerned a highly 
regulatedd sector in all of the initial Member States, and partly, because it was 
consideredd very important for the creation of a common market.11 Despite this 
needd for a CTP right from the beginning of the existence of the Community 
andd despite the fact that the EC Treaty provided for an explicit title in this field, 
itt would take many more years, decades in fact, before such a common policy 
begann to emerge. Actually, it is only from the 90s onwards that serious efforts 
havee been made to develop a CTP. Before turning to the content of the legislative 
actionn taken in this context, it is good to have a look at the Treaty provisions that 
formm the basis of such action. 

111 Kapteyn &  Verloren van Themaat 1998, p. 1172. 
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3.1.22 The Treaty provisions on the CTP: primary transport law 

ArticlesArticles 70-ji EC: defining the (objectives of the) CTP 
Unlikee the title concerning the CAP or, for that matter, the 

Community'ss environmental policy, Title V (formerly IV) on transport does 
nott contain a clear list of objectives for the common policy, nor even a proper 
indicationn or definition of what this policy should look like. Article 70 (ex Article 
74)) EC merely states that the objectives of the EC Treaty shall be pursued by 
Memberr States within the framework of a common transport policy. On the 
basiss of this provision, the Court decided that 'the object of the rules relating to 
thee common transport policy is to implement and compliment' the provisions 
off  Articles 2 and 3 EC (which are regarded to contain 'the objectives of the EC 
Treaty').""  In another judgement, the Court further ruled, however, that, under 
thee system laid down by the Treaty, it is up to the Council to determine 'the aims 
off  and means for implementing a common transport policy'.'*  Still, in that same 
judgement,, the Court did indicate that the Council does not have the same kind 
off  discretion in relation to the introduction of the free movement of services in 
thee transport sector. The Court found that the provisions in Article 71,1 (a) and 
(b)) EC impose an obligation on the Council to extend the freedom to provide ser-
vicess to the transport sector.14 In relation to this liberalisation process, the Court 
furtherr determined that, in addition to the required liberalisation measures, the 
Councill  may take all the accompanying action it considers necessary.'5 Moreo-
ver,, the Court found that the process should take place in 'an orderly fashion... 
inn the context of a common transport policy which takes into consideration the 
economic,, social and ecological problems and ensures equality in the conditions 
off  competition'.'6 

Articlee 71,1 EC in fact contains a list of common rules that must be adopted 
inn any case. They concern: (a) international transport to or from the territory of a 
Memberr State or passing across the territory of one or more Member States and 
(b)) the conditions for cabotage (i.e. transport services within a Member State 
operatedd by non-resident carriers) but also, (c) measures to improve transport 
safety.. On the basis of Article 71,1 (d) EC it is possible for the Council to adopt 
'anyy other appropriate provisions'. The phrase 'measures to improve transport 
safety'' implies that improving transport safety is among the objectives of the 
CTP.. The Maastricht Treaty first introduced this phrase. In this regard, it should 
bee recalled that, in relation to the content of the integration clause in Article 6 

111 Case 167/73 Commission v France [1974] ECR 359, paras 24-25. 
I }} Case 13/83 Parliament v Council [1985] ECR 1513, paras 49-50. 
144 Case 13/83, paras 64-67. 

' ss Case 13/83, para. 71. 
r 66 Case C-17/90 Pinaud Wieger  [1991] ECR I-5253, para. 11. 
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ECC (see Chapter II, Section 7.2.2), it was argued that the term 'environmental 
protection'' must be interpreted widely, especially if it refers back to the environ-
mentall  objectives, principles and criteria of Article 174 EC. The term 'environ-
ment'' is used in a wider sense in this article than in other articles of the Treaty 
becausee it seems to include the protection of human health. However, improv-
ingg transport safety does not generally fall under the concept of 'environmental 
protection'' because it is aimed at protecting human health directly. Environmen-
tall  action only includes those measures that protect human health indirectly, 
i.e.. through or via the protection of the environment in which humans live, e.g. 
thee air and soil. Safety measures designed to protect human health directly are 
nott aimed at protecting the environment and can not be regarded as examples 
off  integration therefore. Where safety measures aim to protect humans both 
directlyy and indirectly, they may be regarded, at least partly, as environmental 
measures.. An example of the latter is the legislation relating to the carriage of 
dangerouss goods by inland transport. Accidents with such transport can have 
majorr consequences not just directly for the health of the humans involved in 
thee accident but also indirectly for a larger group of people because they may 
causee or contribute to soil, water or even air pollution. Because action relating 
too the safety of ships, or, in other words, the prevention of accidents, is directly 
linkedd to the problem of marine pollution, but also wishes to safeguard the lives 
off  those on board the ships, legislation relating to this safety falls under this 
speciall  category of measures as well. These measures have a dual aim: a trans-
port-- and an environment-related aim. Since the aims are 'compatible' they can 
bee pursued in one and the same legislative act. 

Scope Scope 
Evenn though the term 'transport' is not defined explicitly in the Transport 

Title,, it appearss from Article 80,1 (previously Article 84,1) EC that, at least, 
transportt by rail, road and inland waterway fall under the scope of the transport 
title.. Because of the confusing wording of Article 80, 2 EC it seems less sure 
whetherr there is an obligation to create a common policy for maritime (or sea) 
andd air transport, however.'7 The Court did decide that sea and air transport are 
subjectt to the general rules of the Treaty, on the same basis as the other modes 
off  transport (see also immediately below paragraph on the relationship of the 
Transportt Title rules with these general rules).'8 

177 Especially in view of the fact that the text of this Treaty article was amended by the SEA but the dubious 

wordingg in relation to maritime and air transport was not adjusted. This situation was not rectified by 

thee Amsterdam Treaty either. 
188 Case 167/73 Commission v France (1974] ECR 359, paras 24-25. 
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LegalLegal basis/competence 
Besidess a list of measures to be taken in any event,, Article 71 EC also 

containss the legislative procedure that should be used to adopt these and other 
measuress in the CTP context. Measures used to be adopted according to the 
co-operationn procedure (laid down in Article 252, formerly Article 189c EC) but 
thee Amsterdam Treaty changed this decision-making procedure into co-decision 
(Articlee 251, formerly Article 189b EC). Consequently, the European Parliament 
hass a much bigger role to play in the adoption of CTP legislative action now. 
Thee Council decides on this action by qualified majority. However, sometimes 
otherr Treaty provisions than Article 71 (formerly Article 75) EC and Article 80, 2 
(formerlyy Article 84, 2) EC are used as a legal basis for measures pursuing CTP 
objectives.. Examples are Council Directive 2000/79, which puts into effect the 
(annexed)) European agreement on the organisation of working time of mobile 
workerss in civil aviation,̂  and of course the TEN-T legislation (for which a 
specificc legal basis exists - see immediately below). 

StandstillStandstill and non-discrimination clauses 
Articlee 72 EC provides that Member States may not take measures that make 

thee conditions of transport for carriers from other Member States less favour-
able,, pending the adoption of Article 71,1 EC measures (unless the Council 
unanimouslyy agrees). In Case C-195/90R, Commission v Germany, and Case 
C-195/90,, Commission v Germany, the Court held that environmental objec-
tivess cannot be used as a pretext to justify a breach of this standstill clause.10 

Inn casu, a German law introducing a tax on the use of roads by heavy goods 
vehicless was found to be discriminating against EC carriers. While the road tax 
wass payable by all users regardless of nationality, the corresponding reduction 
inn the tax on motor vehicles, aimed at offsetting the new tax, only benefited 
thee German undertakings who paid the motor vehicles tax. The Court rejected 
thee national measure because it did not believe it would lead to a switch from 
carriagee by road to carriage by rail and inland waterway. Rather, it would result 
inn an increase in the market share of German carriers to the detriment of other 
ECC carriers.21 

Articlee 75 EC requires the abolition of national discrimination of carriers' 
chargess and conditions. Therefore, it can be regarded as a lex specialis in connec-
tionn to the 'general' non-discrimination principle in Article 12 EC.12 As wil l be 
discussedd below (Section 3.2.2.3), this Treaty provision has been implemented 
byy Council Regulation No 11. 

199 O/ 2000 L302/57. See also below under  social harmonisation. 
100 Case C-195/90R Commission v Germany [1990] ECRI-3351 and Case C-195/90 Commission v Germany 

[1992]]  ECR 1-3141. See also De Wit 1997, p. 121 and Jans 2000a, p. 59-60. 
211 Case C-195/90, para. 31. 
222 Kapteyn &  Verloren van Themaat 1998, p. 1183. 
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3.1.33 Relationship with the general rules of the EC Treaty 

FreeFree movement, competition and State aid rules 
Unlikee the title on the CAP (in particular, in relation to the 

issuee of the application of the general competition rules to the sector), the trans-
portt title does not contain any provisions on the relationship between the special 
provisionss of this title and the general rules of the EC Treaty, such as the rules 
onn free movement of persons, services and capital (Articles 39-69 EC), as well 
ass of goods (Articles 28-31 EC), and the competition, state aid and taxation rules 
(Articless 81-93 EC). The Court of Justice was able to bring some clarification 
concerningg this issue, however. It confirmed that the general rules of the EC 
Treatyy are applicable in the field of transport, at least, insofar their application is 
nott expressly excluded.2' The latter is the case for the freedom to provide serv-
icess because Article 51,1 EC (in the title on free movement of persons, services 
andd capital) explicitly provides that the free movement of services in the trans-
portt field shall be governed by the Transport title. Pursuant to Article 71,1 (a) 
andd (b) EC, it is up to the Council to take the necessary measures in relation to 
thiss liberalisation process.24 For the application of Articles 81 and 82 EC, Cases 
209-213/84,, the so-called Nouvettes Frontières case, and Case 66/86 can be men-
tioned.255 The Court also confirmed the application to the transport sector of the 
Treatyy provisions on State aid (Articles 87 and 88 EC).26 They are supplemented, 
however,, by Article 73 EC. This article provides that aid measures are compat-
iblee with the Treaty if they meet the needs of transport coordination or if they 
representt reimbursement for the discharge of certain obligations inherent in the 
conceptt of a public service. Specific EC legislation has been adopted on State aid 
andd public services in the transport sector (Regulation 1191/69 and Regulation 
1107/70).277 Guidelines identifying the types of State aid, which will generally be 
approvedd by the Commission, have been adopted for air transport in 1994 and 
forr maritime transport in 1989 and again in 1997.28 

233 Case 167/73 Commission v France [1974] ECR 359. 
244 Case 13/83 Parliament v Council {1985] ECR1513. 
255 Cases 209-213/84 Ministère public v Asjes et al. (Nouvelles Frontières case) [1986] ECR 1425 and Case 

66/866 Ahmed Saeed Flugreisen et al. v Zentrale zur bekampfung unlauteren Wettbewerbs eV [1989] 

ECRECR 803. 
266 Case 156/77 Commission v Belgium [1978] ECR 1881. 
277 Council Regulation 1191/69 on action by Member States concerning the obligations inherent in the 

conceptt of a public service in transport by rail, road and inland waterway, OJ1969 L156/1 and Council 

Regulationn 1107/70 on the granting of aids for transport by rail, road and inland waterway, OJ 1970 

L130/1. . 
288 Application of Articles 92 and 93 of the EC Treaty and Article 61 of the EEA Agreement to State aids in 

thee aviation sector, OJ 1994 C350/5. Financial and fiscal measures concerning shipping operations with 

shipss registered in the Community, SEC{89)92i and Community guidelines on State aid to maritime 

transport,, OJ 1997 C205/5. 
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Thee extent to which attention is given to environmental concerns when these 
primaryy law rules as well as implementing secondary legislation are applied wil l 
nott be examined here. An exception is made for State aid rules aimed at stimu-
latingg combined transport. This term has been defined as 'intermodal transport, 
wheree the major part of the European journey is by rail, inland waterways or 
seaa and any initial and/or final leg carried out by road aree as short as possible'.19 

Inn order to promote the investment required for the development of combined 
transport,, Council Regulation 1107/70 was amended in 1982.*° Ever since, 
Articlee 3,1 (e) of Regulation 1107/70 allows (temporary) aid aimed at facilitating 
thee development of combined transport if it concerns infrastructure investment 
orr investment in trans-shipment facilities. The Commission intends to update 
thiss regulation by replacing it with a new one.31 In addition, a proposal has been 
adoptedd for a regulation concerning public service requirements in passenger 
transportt by rail, road and inland waterway and replacing Regulation 1191/69.31 

Itt is aimed at promoting public transport while regulating competition in that 
sector. . 

Trans-EuropeanTrans-European Networks: articles 154-156 EC 
Thee Treaty of Maastricht introduced a new Title XII in the EC Treaty, a title 

onn the development of the so-called Trans-European Networks (TENs). The idea 
forr TENs emerged at the same time as the proposed Single Market project. The 
freedomm of movement for goods, persons and services would be of littl e use 
iff  the various regions and national networks making up that market were not 
linkedd by modern and efficient infrastructure.33 Thus, Articles 154-156, formerly 
Articless i2()b-d, EC provide the basis for Community action relating to the 
developmentt of Trans-European Networks in the areas of transport, telecommu-
nicationss and energy infrastructures so as to help achieve the internal market 
ass well as strengthen economic and social cohesion. The TENs must create 
better,, safer and cheaper transport, telecommunications and energy; they must 

»99 COM{ 97)243,p.i. 
300 Council Regulation 1658/82, OJ1982 L184/1. See also Greaves 1991, p. 100. 
311 Proposal for  a regulation of the EP and of the Council concerning the granting of aid for  the coordina-

tionn of transport by rail , road and inland waterway, COM (2000) 5. See also Commission Communica-

tionn on the progress of the implementation of the action programme on intermodality and intermodal 

freightt  transport in the European Union, COM(i999)5i9, p. 10. For  a definition of'combined transport 

andd the wider  concept of'intermodality' : see below in section on market access, Section 3.2.2.1. 
311 Proposal for  a regulation of the EP and of the Council on action by Member States concerning public 

servicee requirements and the award of public service contracts in passenger  transport by rail , road and 

inlandd waterway, C0M(2OOo)7. 
333 Commission Communication, 'Towards Trans-European Networks - For  a Community Action 

Programme',, COM(90);85, p. 5-6. See also Button 1994, p. 76. 
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makee planning of European territory possible and also promote relations with 
Easternn Europe.34 Community action in this context should promote the inter-
connectionn and interoperability of national networks as well as access to such 
networkss (Article 154, 2 EC). Article 155,1 EC identifies a number of instru-
mentss that may be used to achieve the objectives in question. First, a series of 
guidelinesguidelines may be adopted containing the objectives, priorities and broad lines of 
measuress to be taken and specifying the 'projects of common interest'. Second, 
anyy measures that are necessary to ensure the interoperability of the networks 
shalll  be implemented. Third, the Community may support projects of common 
interestt supported by Member States and it may contribute to the financing of 
specificspecific transport infrastructure projects in Member States through the Cohesion 
Fund.. Further, Article 155, 2 EC requires Member States to coordinate among 
themselvess the policies pursued at national level that may have a significant 
impactt on the achievement of the TENs objectives. The Commission may help 
promotee this coordination. Article 156 EC contains the legislative procedure that 
mustt be followed for adopting the guidelines and other relevant measures. The 
Communityy guidelines for the development of the trans-European transport 
networkk (TEN-T), adopted in 1996, will be discussed below in the paragraphs 
onn transport infrastructure, as well as other relevant secondary legislation (see 
Sectionn 3.2.6). 

3.1.44 The initial development of a transport policy for the EC 

AA problematic start for the CTP 
Somee of the above-listed special features of the transport sector, 

suchh as the difficult issue of the allocation of infrastructure costs, as well as 
otherr factors, such as the lack of a clear Treaty definition of the concept of a 
commonn transport policy and the existence of international rules in relation to 
certainn transport modes effectively blocked the creation of a true CTP for a long 
time.""  The slow development of the CTP occurred despite the preparation and 
presentationn of concrete Commission proposals in the field. As early as 1961-
1962,, the Commission set out the main objectives of the policy area.36 In its 
proposals,, the Commission concentrated on the creation of a common transport 
markett for the inland transport modes. This common market was to be based 

Kapteynn & Verloren van Themaat 1998, p. 1250 and White Paper 'Growth, Competitiveness and Employ-

ment',, Bull. EC Supp. 6/93, p. 75. 

Greavess 1991, p. 28 and Kapteyn & Verloren van Themaat 1998, p. 1172. For a brief discussion of 

thee factors which specifically hindered the development of a common air transport policy: see Slot & 

Dagtoglouu 1989, p. 13 and p. 32-34. 

Schauss memorandum and 1962 action programme, as summarised in Commission Communication 

'Progresss towards a common transport policy - Inland transport', OJ1983 C154/4. 
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onn the market economy principles and inspired by the liberal approach of the EC 
Treatyy towards trade. The national transport policies weree to be replaced gradu-
allyy by the Community transport policy, which had to result in a single inte-
gratedd transport system. This system was i) to ensure fair competition between 
andd within transport modes and 2) eliminate all transport measures that could 
distortt competition in other sectors of the economy (e.g. trade or agriculture). 
Thee guiding principles for the policy field were: a) equality of treatment of trans-
portt modes and enterprises, b) financial responsibility of transport enterprises, 
c)) freedom of action of transport operators, d) freedom of choice by transport 
users,, and e) coordination of infrastructure investment. 

Despitee this early start, it took a long time before a real Common Trans-
portt Policy started to emerge. True liberalisation - including cabotage services 
-- of the road, inland waterway, air and maritime transport markets has only 
occurredd since the 90s while this process is still not completed for the railway 
sector,, as the overview immediately below shows. Among other developments, 
ann intervention of the European Parliament helped to put the CTP, including 
moree serious liberalisation measures, on track. In 1983, the European Parlia-
mentt brought an action under Article 175,1 (now Article 232,1) EC before 
thee Court of Justice on the basis that the Council had infringed the EC Treaty 
becausee it had failed to introduce a common policy for transport.37 The Court 
foundd the Council in breach of the Treaty not because it had failed to develop 
aa common transport policy in general but because it had failed, in particular, 
too adopt measures that ensured the freedom to provide services in the sphere 
off  international transport and to lay down the conditions for cabotage services. 
Thee Court added that it is completely up to the Council to decide what additional 
measuress it takes to accompany the requisite liberalisation measures.38 

NextNext step: liberalisation versus harmonisation 
Despitee the difficult start, the Community has managed to adopt a good 

amountt of legislation relating to the transport sector over the years, which, by 
now,, could be considered to form a common transport policy. The overview of 
thee secondary transport law, which follows immediately below, shows that the 
legislationn can be divided roughly into two categories. On the one hand, the 
Communityy has adopted liberalisation measures. On the other hand, it has 
enactedd harmonisation measures. First, the rules for liberalising market access, 
ass well as for access to the occupation and the rules on transport rates will be 
discussed.. Second, a discussion wil l follow of the harmonisation that took place 
inn the fiscal, social and technical (ind. safety) field. In addition, the Commu-
nityy action in relation to transport infrastructure and transport research will 

377 Case 13/83 Parliament v Council [1985] ECR1513. 
388 Case 13/83, paras 70-71. 
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bee analysed. In a next section, the 'environmental legislation' relevant to the 
transportt sector wil l be discussed. 

3.22 Main features of secondary transport law 

3.2.11 Introduction 

Thiss section wil l give an overview of'secondary transport law'. 
Thiss consists of directives and regulations that are primarily aimed at further-
ingg the transport objectives, meaning both the acts that are exclusively aimed at 
achievingg the transport objectives as well as those that have transport objectives 
ass main and environmental or other non-transport objectives as side-objectives 
andd those that have two main types of objectives, one or more of the transport-
relatedd and one or more of the non-transport related (including environmental). 

3.2.22 Market operation 

3.2.2.11 Market access 

Intro Intro 
Ass explained above, the liberalisation process of the transport 

marketss took a slow start. Once started, a step by step approach was taken in 
relationn to most markets. The overview below shows that while the market 
accesss in the road, inland waterway, air and maritime transport sector has been 
finalised,finalised, the process is yet to be completed for the railway transport market. 
Thee markett access rules for road freight and passenger transport are discussed 
first,, followed by equivalent rules for railway and inland waterway. After some 
relatedd legislation on frontier controls, the access rules for air transport are 
discussed.. This is again followed by a discussion of some related legislation (in 
particularr on slot allocation and ground handling services). The section is con-
cludedd by a brief examination of the relevant rules in relation to the maritime 
transportt sector. 

MarketMarket access road transport - goods 
Liberalisingg market access in the sector of road freight transport has been 

basedd on Council Regulation 881/92 and Council Regulation 3118/93." The first 
regulationn gives hauliers with a Community authorisation or licence (i.e. those 

399 Council Regulation 881/92 on access to the market in the carriage of goods by road within the Commu-

nityy or from the territory of a Member State or passing across the territory of one or more Member 

States,, OJ1992 L95/1 and Council Regulation 3118/93 laying down the conditions under which non-resi-

dentt carriers may operate national road haulage services within a Member State, i.e. cabotage, OJ 1993 

L279/1. . 
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whichh have access to the occupation of road haulage operator according to the 
qualitativee criteria set out in Directive 96/26)40 unlimited access to the interna-
tionall  market between Member States. Thus, the legislation introduced a market 
accesss regime without quantitative restrictions but instead based on qualitative 
criteria.. The second regulation, Council Regulation 3118/93, concerns road 
freightt cabotage. It progressively allows licenced hauliers access to the market of 
anotherr Member State without having a registered office there.41 Crisis manage-
mentt measures are provided for in Council Regulation 3916/90.43 Earlier (more 
limited)) liberalisation efforts relating to this specific part of the transport sector 
weree made pursuant to First Council Directive of 23 July 1962 on the establish-
mentt of certain common rules for international transport {carrying of goods by 
roadd for hire or reward),43 Council Directive 65/269 concerning the standardiza-
tionn of certain rules relating to authorizations for the carriage of goods by road 
betweenn Member States,44 Council Regulation 3164/76 on the Community 
quotaa for the carriage of goods by road between Member States,45 and Council 
Decisionn 80/48 on the adjustment of capacity for the carriage of goods by road 
forr hire or reward between Member States. All these legislative acts have been 
repealed.. For reasons of completeness, it is necessary to mention Council Direc-
tivee 84/647, which (still) sets out rules on market access for hiring motor vehi-
cless without drivers for freight transport.46 An analysis of all of this legislation 
showss that none of it contains explicit environmental provisions or references. 

400 For this directive: see further below under social legislation (Section 3.2.4). 
411 Cabotage rights (if only for temporary activities) already existed as from 1 July 1990, pursuant to Coun-

cill  Regulation 4059/89 (OJ1989 L390/3). 
4242 Council Regulation 3916/90 on measures to be taken in the event of a crisis in the market in the 

carriagee of goods by road, OJ 1990 L375/10. For road freight cabotage such emergency measures may be 

takenn under Article 7 of Regulation 3118/93 laying down the conditions under which non-resident carri-

erss may operate national road haulage services within a Member State, OJ 1993 L279/1. 
433 OJ 1962 No 70, p. 2005. 
444 OJ 1965 No 88, p. 1469. 
455 OJ 1976 L357/1. A Community quota system was introduced for the first time as an experiment in 1968 

byy Council Regulation 1018/68 (OJ 1968 L175/13). Council Regulation 3164/76 was amended signifi-

cantlyy by Council Regulation 1841/88 [OJ 1988 L163/1) which, under reference to the Court judgment in 

Casee 13/83, European Parliament v Council, inserted a new Article 4a. This article required Community 

quotass as well as bilateral quotas between Member States and quotas for transit traffic to and from 

non-memberr countries to be abolished by January 1993. Council Regulation 3164/76 was repealed by 

Councill  Regulation 881/92. On the basis of the latter, the capacity-based Community quota system was 

replacedd by a quality-based Community licence system from 1993 onwards (see also Greaves 1991, p. 55). 
44 Council Directive on the use of vehicles hired without drivers for the carriage of goods by road, OJ 1984 

L335/72--
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MarketMarket access road transport -passengers 
Thee relevant common rules for the carriage of passengers by road are 

laidd down in Council Regulation 684/92 (rules for international carriage of 
passengerss by road) and Council Regulation 12/98 (rules for cabotage serv-
ices)/77 However, rules allowing limited market access were first adopted in the 
contextt of Council Regulation 117/66 (relating to occasional services), Council 
Regulationn 516/72 (relating to shuttle services), and Council Regulation 517/ 
722 (relating to regular services).48 These three regulations were replaced by 
Regulationn 684/92. The latter provides that a Community licence is required for 
internationall  passenger transport operations. To get such a licence the carrier 
mustt satisfy the conditions for admission to the occupation and meet the legal 
requirementss on road safety (Article 3). The same is required for the perform-
ancee of the cabotage transport operations, under Regulation 12/98. In addition, 
thee performance of these cabotage services is subject to the legislation of the 
hostt Member State in relation to: rates and conditions governing the transport 
contract,, weights and dimensions of road vehicles, requirements relating to the 
carriagee of certain categories of passengers, driving and rest time and VAT on 
transportt services (Article 4). Neither the past nor current legislation includes a 
referencee to environmental protection. 

MarketMarket access and financing railways 
Thee phased liberalisation of the railway sector is still on-going. Initially, 

Communityy legislation was aimed mainly at creating greater transparency 
inn the financial relations between railway undertakings and states, improv-
ingg the financial structure of these undertakings and ensuring the separation 
off  accounts for infrastructure management from the provision of transport 
services.. The underlying idea was that railway undertakings have to become 
independentt operators behaving in a commercial manner and adapting to 
markett needs. This would allow railway transport to be as efficient and competi-
tivee as the other transport modes. Thus, the Community adopted: Council 
Regulationn 1192/69 on common rules for the normalisation of the accounts of 
railwayy undertakings,49 Council Decision 75/327 on the improvement of the 

477 Council Regulation 684/92 on common rules for the international carriage of passengers by coach and 

bus,, OJ1992 L74/1 and Council Regulation 12/98 laying down the conditions under which non-resident 

carrierss may operate national road passenger transport services within a Member State, OJ 1998 L4/10. 
488 Council Regulation 117/66 on the introduction of common rules for the international carriage of 

passengerss by coach and bus, OJ 1966 No 147, p. 2688; Council Regulation 516/72 on the introduction 

off  common rules for shuttle services by coach and bus between Member States, OJ 1972 L67/13 and 

Councill  Regulation 517/72 on the introduction of common rules for regular and special regular services 

byy coach and bus between Member States, OJ 1972 L67/19. 
499 °J x9^9 L156/8, repealed by Council Directive 91/440. 
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situationn of railway undertakings and the harmonization of rules governing 
financiall  relations between such undertakings and States,50 Council Regulation 
2830/777 on the measures necessary to achieve comparability between account-
ingg systems and annual accounts of railway undertakings,51 Council Regulation 
2183/788 laying down uniform costing principles for railway undertakings,52 

Councill  Decision 83/418 on the commercial independence of the railways in the 
managementt of their international passenger and luggage traffic,53 and Council 
Directivee 91/440 on the development of the Community's railways.54 In addition 
too the aims relating to the structure and relationships of the railway undertak-
ings,, Directive 91/440 also provided for limited access rights to infrastructure. 
Internationall  groupings of undertakings and undertakings engaged in the inter-
nationall  combined transport of goods had to be given access to Member States' 
networks.555 A few years later, in 1995 to be exact, more legislation in relation to 
thee railway market was enacted. The 1995 legislation was aimed specifically at 
ensuringg that the (at the time limited) access rights to railway infrastructure 
aree applied throughout the Community 'on a uniform and non-discriminatory 
basis'' (see Preambles). Council Directive 95/18 contains common criteria for 
thee licensing of railway undertakings while Council Directive 95/19 concerns 
thee principles and procedures regarding the allocation of railway infrastructure 
capacityy and the charging of infrastructure fees for railway undertakings (for 
thee latter, see also below, section on the charging of infrastructure use, Section 
3.2.6.3).'6 6 

However,, a set of three new directives, referred to as the 'Rail Infrastruc-
turee Package' and aimed at improving the effectiveness of the 1991 and 1995 
directivess as well as taking the liberalisation a step further, followed soon. In 
2001,, a directive on access to infrastructure (Directive 2001/12), a directive on 
thee licensing of railway undertakings (Directive 2001/13) a n t^ a directive on the 
allocationn of capacity (Directive 2001/14) were adopted.57 First, Directive 2001/ 

500 Council Decision 75/327, OJ1975 L152/3. 
5''  0/1977 L334/13. 
5ii OJ 1978 L258/1. 

»» OJ 1983 L237/32. 

»» OJ 1991L237/25. 
555 For  a definition of 'combined transport and the wider  concept of'intermodality' : see further  in this 

section,, under  'Combined transport' . 
566 Council Directive 95/18 on the licensing of railway undertakings, OJ 1995 L143/70 and Council Direc-

tivee 95/19 on the allocation of railway infrastructur e capacity and the charging of infrastructur e fees, OJ 

19955 L143/75. 
577 Directive 2001/12 of the EP and of the Council amending Council Directive 91/440 on the development 

off  the Community' s railways, OJ 2001 L75/1; Directive 2001/13 of the European Parliament and of the 

Councill  amending Council Directive 95/18 on the licensing of railway undertakings, OJ 2001 L75/26; 
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12,, which amends Directive 91/440, requires Member States to extend access 
rightss for international freight transport services. The market for international 
raill  services will be opened up in two stages. The first phase runs until 2003 
whilee the second ends in 2008. As of 2008, any licensed railway operator will 
havee to be able to run freight services between Member States over the entire 
Europeann rail network. Second, Directive 2001/13 consequently extends the 
licensingg principles, laid down in Directive 95/18, to all undertakings that want 
too run rail freight services over the European rail network. In particular, it sets 
thee financial, economic and safety conditions that undertakings must fulfi l in 
orderr to obtain such a licence. Third and final, Directive 2001/14 lays down the 
principless and procedures to be applied with regard to the setting and charging 
off  railway infrastructure charges and the allocation of railway infrastructure 
capacity.. Unlike the first two new directives, which simply amended the earlier 
legislation,, Directive 2001/14 completely replaces the relevant 1995 directive 
(Directivee 95/19). In addition, it repeals some of the initial legislation in this 
fieldfield (Regulation 2830/77, Regulation 2183/78, Decision 82/529 and Decision 
83/418).. Another piece of legislation, which was proposed as part of the railway 
packagee aimed at revitalising Europe's railways, is Directive 2001/16 on the 
interoperabilityy of the trans-European conventional rail system.58 This legisla-
tionn will be discussed further below, in the section on technical harmonisation 
(Sectionn 3.2.5.3). 

Memberr States do not have to implement the 2001 directives or the 'First 
RailwayRailway Package' before the year 2003. However, in the beginning of 2002, 
thee Commission already presented proposals for a 'Second Railway Package', 
whichh was reportedly a demand of the EP for its approval of the first package.59 

Amongstt other aims, i.e. setting high safety standards for the rail network, 
updatingg the interoperability directive, establishing a European Railway Safety 
andd Interoperability Agency and preparing Community accession to the 1980 
COTIFF (Convention concerning International Carriage by Rail), the new 
packagee of measures is designed to complete the liberalisation of the railway 
market.600 This entails opening up the national freight markets for cabotage. The 

Directivee 2001/14 of the European Parliament and of the Council on the allocation of railway infrastruc-

turee capacity and the levying of charges for the use of railway infrastructure and safety certification, OJ 

20011 L75/29. 
588 Directive 2001/16 of the EP and of the Council on the interoperability of the trans-European conven-

tionall  rail system, OJ 2001 L110/1. 
599 See Explanatory Memorandum to Proposal for a directive amending Council directive 91/440 on the 

developmentt of the Community's railways, C0M(2O02)2S, p. 2. 
600 Proposal for a directive on safety on the Community's railways and amending Council Directive 95/18 

onn the licensing of railway undertakings and Directive 2001/14 on t n e allocation of railway infrastruc-

turee capacity and the levying of charges for the use of railway infrastructure and safety certification, 
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nextt step wil l (have) to be the gradual liberalisation of the international passen-
gerr services market. 

Ass for the environmental component in all this railway legislation, it may be 
observedd that none of it contains an explicit reference to the environment or 
environmentall  protection, except for Council Decision 75/327.61 The Preamble of 
thiss decision recalled that railways 'operate in a way relatively favourable to the 
environmentt and are economical in their use of space and of energy'. In addi-
tion,, Directive 2001/14 o n infrastructure costs and capacity does mention the 
objectivee of achieving 'sustainable mobility', the fact that 'encouraging optimal 
usee of the railway infrastructure will lead to a reduction in the cost of transport 
too society' and the need for fair intermodal competition between rail and road, 
particularlyy 'by taking appropriate account of the different external effects' 
(seee further below, in the section on transport infrastructure, Section 3.2.6).6a 

Itt almost seems as if the term 'environmental protection' has been avoided on 
purposee here. This, as well as the total absence of any environmental reference 
especiallyy in the more recent liberalisation legislation is surprising, in particu-
lar,, because several Commission policy documents do point explicitly to the 
environmentall  benefits of a strategy aimed at promoting a more competitive and 
efficientt railway sector. It is indicated that revitalising Europe's railways by way 
off  increasing its competitiveness is necessary in order to readjust the balance 
betweenn the various transport modes which, in its turn, would help reduce the 
environmentall  impact of transport.63 The environmental aspect of the strategy 
too revitalise Europe's railways did not find its way into the Preambles of the 
actuall  legislative acts although this does not really weaken its beneficial impact 
off  course. 

COM(2002)2i;;  Proposal for  a directive amending Council Directive 96/48 and Directive 2001/16 

onn the interoperabilit y of the trans-European rail system, COM(2oo2)22; Proposal for  a regulation 

establishingg a European Railway Agency, COM (2002)23; Recommendation for  a decision authorising 

thee Commission to negotiate the conditions for  Community accession to the Convention concerning 

Internationa ll  Carriage by Rail (COTIF) , COM(2002)24 and Proposal for  a directive amending Council 

directivee 91/440 on the development of the Community' s railways, COM(2002)25- These proposals are 

accompaniedd by a Communication of the Commission titled 'Towards an integrated European railway 

area',, COM(2002)i8. 

Councill  Decision 75/327 on the improvement of the situation of railway undertakings and the harmoni-

zationn of rules governing financial relations between such undertakings and States, OJ1975 L152/3. 

Directivee 2001/16 on the interoperabilit y of the trans-European conventional rait system {OJ 2001 

L110/1),, however, refers to the Council Strategy for  the integration of the environment into the CTP. See 

beloww Section 3.2.5.3. 

Whit ee Paper  'A Strategy for  revitalising the Community' s railways', COM (96)421, p 6-7; Commission 

Communicationn 'Interna l Market and Environment' , COM(99)2Ó3, p. 13; Whit e Paper  'European trans-

portt  policy for  2010: time to decide', COM(2ooi)370, p. 9-11 and Commission Communication 'Towards 

ann integrated European railway area', COM (2002)18, p. 19-20. 
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MarketMarket access inland waterways 
Becausee most of the Community inland waterway transport occurs on 

thee Rhine and the main regime governing the inland navigation sector is laid 
downn in the so-called Mannheim Convention and the Additional Protocol 2, 
thee Community has incorporated this regime into Community law.64 Council 
Regulationn 2919/85 sets out the conditions under which Member States, other 
thann those that are a party to the convention, have equal access to the Rhine 
navigation.655 At the same time, it wants to avoid that nationals or companies 
fromm third countries establish themselves in a contracting state and profit in 
thatt way of the freedom of navigation.66 In addition to this legislation, cabotage 
servicess - i.e. non-resident carriers transporting goods or passengers by inland 
waterwayy within a Member State - are regulated under Council Regulation 3921/ 
91,677 while Council Regulation 1356/96 contains the conditions under which 
carrierss may transport goods or persons by inland waterway between Member 
Statess and in transit through them.68 The main problem in relation to the inland 
waterwayy transport has been the structural overcapacity, particularly in the 
fleetsfleets operating on the linked inland waterway networks of Belgium, France, 
Germany,, Luxembourg and the Netherlands. To address this issue, Council 
Regulationn 1101/89 on structural improvements in inland waterway transport 
wass adopted.69 It aims to reduce overcapacity in this sector by means of vessel-
scrappingg schemes coordinated at Community level as well as certain support-
ingg measures {so-called 'old for new' measures to discourage investments in 
additionall  vessels and social measures to assist workers who want to leave the 
industry). . 

Nonee of the here-mentioned legislation in relation to inland waterway trans-
portt incorporates or refers to environmental concerns. More recent legislation 
thatt does contain such a reference is Council Regulation 718/1999 on a Commu-
nity-fleett capacity policy to promote inland waterway transport. This regulation 
aimss at maintaining the old for new mechanism, introduced by Regulation 
1101/89.. Its Preamble suggests that the modernisation and restructuring of the 

644 Revised Convention for the Navigation of the Rhine 1963 (Convention of Mannheim 1868). See Greaves 

1991,, p. 84. 
655 Council Regulation 2919/85 laying down the conditions for access to the arrangements under the 

Revisedd Convention for the navigation of the Rhine relating to vessels belonging to the Rhine Naviga-

tion,, OJ1985 L280/4. 
666 See Guide to the Transport acquis, DG Transport, p. 65 (on file with the author). 
677 Council Regulation 3921/91 laying down the conditions under which non-resident carriers may trans-

portt goods or passengers by inland waterway within a Member State, OJ 1991 L373/1. 
688 Council Regulation 1356/96 on common rules applicable to the transport of goods or passengers by 

inlandd waterway between Member States with a view to establishing freedom to provide such transport 

services,, OJ 1996 L175/7. 
699 OJ 1989 L116/25. 
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Communityy fleets is designed to create 'a context favourable to the environment 
andd safety' (Recital 9). 

RelatedRelated legislation -frontier controls 
Councill  Regulation 4060/89 is designed to abolish frontier checks and 

formalitiess related to road and inland waterway transport since these form obsta-
cless for the achievement of freedom to provide services in the transport field.70 

AirAir  transport 
Priorr to any Community action in this field, the air transport sector was 

governedd by national law, the Convention on International Civil Aviation of 1944 
(orr Chicago Convention) and a series of bilateral agreements between States. 
Thee Convention contains the basic multinational framework of international 
civill  aviation.7' It establishes the principle of airspace sovereignty in Article 1, 
whichh reads: 'The contracting States recognize that every State has complete 
andd exclusive sovereignty over the airspace above its territory'. Article 6 further 
providess that 'no scheduled international air service may be operated over or 
intoo the territory of a contracting State, except with the special permission 
orr other authorisation of that State, and in accordance with the terms of such 
permissionn or authorisation'. The bilateral agreements concluded between States 
thereforee concern (ed) matters such as landing rights and routes that could be 
flownflown by carriers from both parties, the number of flights operating on these 
routes,, capacities that could be employed and how these were shared, as well 
ass the fares charged by each carrier and the revenue of both airlines (shared on 
aa percentage basis).72 Developing a common air transport policy was difficult 
becausee of the existence of this international regulation. The unclear Treaty 
provisionss did not help either. Above, it was indicated already that, despite the 
ambiguouss wording of Article 80, 2 EC, already in 1973, the Court decided that 
bothh sea and air transport are subject to the general rules of the EC Treaty, on 
thee same basis as the other modes of transport, in other words, as far as such 
ann application is not explicitly excluded.73 However, thee judgement that seems 
too have really trickered serious Community initiatives in the field of air trans-
portt liberalisation was the 1986 Nouvettes Frontiéres case.74 In this case, the 

700 Council Regulation 4060/89 on the elimination of controls performed at the frontier s of Member 

Statess in the field of road and inland waterway transport, OJ1989 L390/18. 
711 Trb. 1959,45. 
7aa Greaves 1991, p. 165. See also Slot &  Dagtoglou 1989, p. 23 and p. 33-34 and Travis 2001, p. 27. 
733 Case 167/73 Commission v France [1974] ECR 359, paras 24-25. 
744 Joined cases 209-213/84 Ministèr e public v Asjes et al. {Nouvelles Frontiircs case) {1986] ECR 1425. See 

Slott  &  Dagtoglou 1989, p. 115-138 and p. 170. For  some time Britai n and The Netherlands had been 

strongg advocates of this liberalisation while France, Italy and Germany greatly opposed any moves in 

thatt  direction. See on this: Travis 2001, p. 33-44, and on the Nouvelles Frontiéres case: p. $0-;$. 
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Courtt indicated that the general Treaty rules to which air transport was subject 
includedd those on competition. Short after the judgement the first so-called 
'Civill  Aviation Package' was presented. Before turning to the various liberalisa-
tionn packages, however, the (limited) Community action taken prior to these 
developmentss must be mentioned. It concerns Council Directive 83/416 intro-
ducingg an authorisation system - which was not linked to bilateral agreements 
-- for (certain) scheduled air services between Member States (transporting 
passengerss or passengers in combination with mail and/or cargo) (Article 1 and 
Articl ee 3,1-2).75 

Thee air transport sector has been liberalised in three stages. The 'First Civil 
AviationAviation Package' was adopted in 1987. Besides a Council directive on the fixing 
off  air fares (for scheduled flights between Community airports) (see further 
below,, Section 3.2.2.3)/6 and two Council regulations defining the competition 
ruless for air transport,77 this package also contained a Council decision (Deci-
sionn 87/602) that concerned the sharing of passenger capacity on scheduled 
flightss as well as market access for Community air carriers to certain new 
routess between Member States (Article 1).78 The legislation did not go as far as 
regulatingg air traffic within a Member State or to third countries. The Commis-
sionn presented a 'Second Civil Aviation Package' to the Council in July 1989. It 
includedd Council Regulation 2343/90 on access for air carriers to scheduled 
intra-Communityy air service routes and on the sharing of passenger capacity 
betweenn air carriers on scheduled air services between Member States.79 Pursu-
antant to this regulation, the opening up of the air transport market continued. It 
onlyy related to scheduled passenger flights, not charters or freight/cargo (only 
airr cargo services in combination with passenger services), however. Air cargo 
servicess were covered by Council Regulation 294/91.80 Other action under this 

755 Council Directive 83/416 concerning the authorization of scheduled inter-regional air services for the 

transportt of passengers, mail and cargo between Member States OJ1983 L237/19. 
766 Council Directive 87/601 on the fixing of air fares for scheduled nights within the Community, OJ 1987 

L374/12. . 
777 Council Regulation 3975/87 laying down the procedure for the application of the rules on competition 

too undertakings in the air transport sector, OJ 1987 L374/1 and Council Regulation 3976/87 on the 

applicationn of Article 85(3) of the Treaty to certain categories of agreements and concerted practices in 

thee air transport sector, OJ 1987 L374/9. 
788 Council Decision 87/602 on the sharing of passenger capacity between air carriers on scheduled air 

servicess between Member States and on access for air carriers to scheduled air-service routes between 

Memberr States, OJ 1987 L374/19. See on this decision: Slot & Dagtoglou 1989, p. 172-174 and Greaves 

i99i,p.. 169. 
799 OJ 1990 L217/8. It repealed Directive 83/416 and Decision 87/602. 

Councill  Regulation 294/91 on the operation of air cargo services between Member States, OJ 1991 

L36/1. . 
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secondd package related to fares (again, see further below, Section 3.2.2.3) and 
thee application of the competition rules.8' Finally, legislative measures under 
aa 'Third Civil Aviation package' were adopted in 1992. Council Regulation 
2408/922 on access for Community air carriers to intra-Community air routes 
replacedd Council Regulations 2343/90 and 294/91.83 This legislation progres-
sivelyy opened up the air transport market within the EU further, which culmi-
natedd in the liberalisation of cabotage in April 1997. In addition, as a result of 
thiss third package a Community licensing system was introduced as well as the 
freedomm to set fares (for the latter see below, Section 3.2.2.3). Council Regula-
tionn 2407/92 sets out requirements for granting Community operating licences 
too air carriers (see Article 1).83 They relate to place of business of the carrier, 
mainn occupation, capital, a business plan, insurance, technical fitness, financial 
standing,, etc. 

Al ll  of the above-mentioned liberalisation measures (Directive 83/416, 
Regulationn 2343/90, Regulation 294/91 and Regulation 2408/92), except 
forr Decision 87/602, stipulate that the exercise of traffic rights is subject to 
Community,, national, regional or local operational rules relating to environ-
mentall  protection. In other words, market access limitations on environmental 
groundss are possible. There are a number of conditions, however. Article 8, 2 of 
Regulationn 2408/92 requires that it concerns 'published' operational rules, even 
thoughh it does not indicate a particular method for this publication. Further-
more,, it is provided that the Commission may examine the application of this 
provision,, either at the request of another Member State or on its own initiative 
(Articlee 8, 3). On the basis of this provision, the Commission examined a 1995 
decisionn of the Swedish authorities to prohibit the operation of certain noisy 
aircraftt at the (new) Karlstad airport**  The Swedish decision was problematic 
becausee it banned aircraft (the so-called 'Chapter 2 aircraft', see further below, 
inn section on noise emission standards for aircraft, Section 3.2.5.5) that were 
onlyy to be banned on the basis of Community legislation (Directive 92/14) as 
off  April 2002. The Commission argued that, since this Community measure 
wass a measure of total harmonisation and the transport title on which it was 
based,, did not provide for the possibility to introduce more stringent national 
measures,, Sweden had to allow the operation of the aircraft in question until 
2002.. Because, in other words, Sweden restricted the exercise of traffic rights 
onn air routes between Karlstad airport and other Community airports with 

Councill  Regulation 2342/90 on fares for  scheduled air  services, OJ1990 L217/1. Council Regulation 

2344/900 amending Regulation 3976/87, OJ 1990 L217/15. 

OJOJ 1992 L240/8. 

Councill  Regulation 2407/92 on licensing of air  carriers, OJ 1992 L240/1. 

Commissionn Decision 98/523 on a procedure relating to the application of Council Regulation 2408/92 

(Casee VII/AMA/10/9 7 - Access to Karlstad airport) , OJ 1998 L233/25. 
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thesee specific noisy aircraft, the Commission consequently concluded that 
thee Swedish decision infringed Directive 92/14 and, thus, also Article 8,2 of 
Regulationn 2408/92. However, interestingly, the Commission did accept the 
Swedishh night curfew for Chapter 2 aircraft arguing that this measure complied 
withh the 'principles of necessity and proportionality' as far as it was designed to 
protectt the population during the normal sleeping hours from the noise of these 
aircraft. . 

Inn addition to the market access limitations under Article 8, the 1992 regula-
tionn allows Member States to restrict or refuse the exercise of traffic rights in 
casee of'serious congestion and/or environmental problems' (Article 9). In other 
words,, market access limitations on environmental grounds are possible under 
certainn conditions. The use of the word 'serious' seems to indicate, however, that 
thiss provision wil l only offer possibilities in a very limited amount of situations. 

RelatedRelated legislation - slot allocation and ground handling services 
Whereass Council Regulation 2408/92 and its predecessors concern the 

rightss of air carriers to fly certain routes in the Community, Council Regula-
tionn 95/93 relates to the time at which carriers may land and take off at an 
airport,, or, in other words, it concerns the allocation of the so-called 'slots'.85 The 
regulationn defines a slot as 'the scheduled time of arrival or departure available 
orr allocated to an aircraft movement on a specific date at an airport' (Article 2). 
Thiss Community legislative act was adopted in order to ensure that the alloca-
tionn of slots is based on neutral, transparent and non-discriminatory rules, in 
particular,, at congested airports. For these purposes, the regulation requires the 
appointmentt of a neutral flight plan co-ordinator who wil l be responsible for the 
allocationn of slots at an airport. The use of objective criteria for the slot alloca-
tionn must allow new carriers to enter the liberalised market despite congestion 
problemss at certain airports. Even though the so-called 'grandfather or histori-
call  rights' (i.e. air carriers are allocated the same slot as used in the previous 
correspondingg season) are not touched, the regulation does require 50% of the 
unusedd or newly created slots to be reserved for new entrants into the Commu-
nityy market (Article 10, 7).86 

Thiss piece of legislation does not refer to environmental protection in any 
respect.. Interestingly, the objectives of the regional policy do seem to be incor-
poratedd into this Community air transport measure. Article 9 allows Member 
Statess to reserve some slots for certain services to peripheral or development 
regionss in its territory. As for environmental objectives, the following may 

855 Council Regulation 95/93 on common rules for the allocation of slots at Community airports OJ1993 

L14/1. . 
866 Before the adoption of Council Regulation 95/93, the system used in Community airports was that 

devisedd by I ATA (Adkins 1994, p. 235). See however also Regulation 1617/93 [°J J993 L'SS/1** ) which 

containss a group-exemption for agreements between air carriers concerning the allocation of slots. 
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bee observed. Article 6 states that airport capacity available for slot allocation 
shalll  be determined twice a year by the competent authorities on the basis of 
'ann objective analysis of possibilities of accommodating the air traffic, taking 
intoo account the different types of traffic at that airport'. On the basis of this 
wording,, it is unclear whether environmental limits can be taken into account 
inn the course of the capacity determination. A study of the slot allocation regula-
tiontion clearly indicated, however, that a slot should not be linked solely to runway 
capacity,, but should include all so-called 'coordination parameters'- These are 
thee numerical values of the binding constraints that a co-ordinator uses to 
assesss whether a given set of schedules can be accommodated at an airport. The 
parameterss include runway, stand and terminal capacities, terminal airspace 
capacityy and surface access capacity. They may even cover environmental capac-
ityy (quotas). Most interestingly, the study points out that: 

'Definingg a slot to have all necessary resources, including environmental 
capacitiess (e.g. share of the noise basket, or noise quota), is an elegant means 
off  linking slot allocation with environment constraints and giving an EU-wide 
legall  framework for handling the increasing incidence of environmental limita-
tions'.87 7 

Thus,, the study concludes that the slot allocation should be revised in such a 
wayy that a slot is described by: a time period relating to the planned landing or 
take-offf  time, stand capacity, terminal capacity as well as the share of environ-
mentall  capacity (e.g. noise basket or quota).88 

Inn its proposal for a regulation amending Regulation 95/93, the Commission 
makess a first, if small, step in the direction of incorporating environmental 
concernss in this legislation in the way suggested in the study.*9 The proposal 
requiress that the capacity of an airport is determined on the basis of commonly 
recognisedd methods while 'taking into account' environmental constraints appli-
cablee at the airport in question (proposed amendment Article 3,3, and similar 
provisionn in relation to the coordination parameters). It also provides that the 
existencee of satisfactory services by other transport means for a route is a crite-
rionn for slot allocation, but only in situations of serious congestion and/or envi-
ronmentall  problems, as envisaged in Article 9 of Regulation 2408/92 on access 
forr Community air carriers to intra-Community air routes. In other words, 
inn these exceptional situations, giving slot requests for air services on intra-

877 PricewaterhouseCoopers, 'Study of certain aspects of Council Regulation 95/93 on common rules for 

thee allocation of slots at Community airports' , 20 May 2000, p. 29 (on file with the author). 
888 PricewaterhouseCoopers, 'Study of certain aspects of Council Regulation 95/93 on common rules for 

thee allocation of slots at Community airports' , 20 May 2000, p. 53 (on file with the author). 
899 Proposal for  a regulation amending Council Regulation 95/93 on common rules for  the allocation of 

slotss at Community airports, COM(200i)335. See in particular  also p. 8 of the explanatory memoran-

dum. . 
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Communityy routes a low priority if other transport modes, such as railways, 
offerr a satisfactory service for those routes may reduce air transport services. 
Further,, stronger incorporation of environmental concerns in this legislation 
mightt follow in the future. The Commission postpones the introduction of envi-
ronmentall  standards (such as the noise performance of aircraft) as a criterion 
forr the actual allocation of slots. It wil l decide on any proposals in respect of slot 
allocationn on the basis of the environmental performance of air carriers til l after 
aa study on the issue has been completed. 

Otherr legislation that may be mentioned here is the legislation on the 
groundhandlingg market. Directive 96/67 on access to the groundhandling 
marketmarket at Community airports is designed to gradually open up this market to 
competition.?00 Groundhandling services are services provided to airport users 
att airports, such as baggage, cargo and mail handling, as well as fuel and oil 
handlingg {or air-side services) and also passenger handling, ground administra-
tionn and supervision, aircraft maintenance and cleaning (or land-side services).91 

Whilee air-side services should be liberalised only partially, land-side services wil l 
havee to be fully liberalised. This secondary legislation is supplemented by the 
applicationn of primary competition law, however.92 The directive was another 
stepp in the liberalisation of the air transport market. It aims to contribute to 
thee efficient use of air transport infrastructure, and thus to the overall proper 
functioningg of air transport, by ensuring that airport users obtain good qual-
ityy of service for a reasonable price. Besides some attention for safety, security 
andd social concerns, the directive has an environmental component. Because 
thee management of certain infrastructures that are necessary for the supply of 
groundhandlingg services cannot or should not be divided for reasons of environ-
mentall  impact, Article 8 provides that Member States may reserve the manage-
mentt of these infrastructures for the managing body of the airport. Further-
more,, Article 18 allows Member States to take all environmental measures 
necessary. . 

MaritimeMaritime transport 
Inn addition to an extensive body of legislation relating to technical and safety 

issuess (see below, Section 3.2.5.6), the common maritime transport policy (mainly) 
consistss of the following: a regulation on the implementation of the UN Conven-
tionn on a code of conduct for liner conferences (Council Regulation 954/79), 
aa 1986 package of measures concerning the application of the principle of the 
freedomm to provide services (Council Regulation 4055/86), the application of 

900 Council Directive 96/67 on access to the groundhandling market at Community airports, OJ1996 

L272/36. . 
911 Article 2 (e), the annex and Deselaers 1996, p. 261. 
922 Deselaers 1996, p. 261. 
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thee competition rules (Council Regulation 4056/86), unfair pricing practices 
inn the maritime sector (Council Regulation 4057/86) and free access to cargoes 
(Councill  Regulation 4058/86), as well as a 1992 regulation, which liberalised 
maritimee cabotage services (Council Regulation 3577/92).9}  These pieces of 
legislationn do not make an explicit reference to environmental concerns. 

CombinedCombined transport 
Combinedd transport has been defined as 'intermodal transport, where the 

majorr part of the European journey is by rail, inland waterways or sea and any 
initiall  and/or final leg carried out by road are as short as possible'.94 It is part of 
thee wider concept of 'intermodality'. The Commission considers intermodality 
too be 'an optimal integration of different modes so as to enable an efficient and 
cost-effectivee use of the transport system through seamless, customer-oriented 
door-to-doorr services whilst favouring competition between transport opera-
tors'.955 In other words, intermodal transport is 'the movement of goods whereby 
att least two different modes are used in a door-to-door transport chain'.96 Above, 
combinedd transport operations were mentioned in the context of the State aid 
ruless as well as in the initial rules on market access concerning rail transport.97 

Inn addition, specific legislation was adopted requiring the Member States to 
liberalisee combined transport operations. In particular, in 1975, Directive 75/130 
wass adopted.98 Directive 92/106 repealed and replaced the 1975 directive in 

955 Council Regulation 954/79 concerning the ratificatio n by Member States of, or  their  accession to, the 

Unitedd Nations Convention on a Code of Conduct for  Liner  Conferences, OJ1979 L121/1; Council Regu-

lationn 4055/86 applying the principl e of freedom to provide services to maritim e transport between 

Memberr  States and between Member States and thir d countries, OJ 1986 L378/1; Council Regulation 

4056/866 laying down detailed rules for  the application of Article s 85 and 86 of the Treaty to maritim e 

transport .. OJ 1986 L378/4; Council Regulation 4057/86 on unfair  pricin g practices in maritim e trans-

port ,, OJ 1986 L378/14; Council Regulation 4058/86 concerning coordinated action to safeguard free 

accesss to cargoes in ocean trades, OJ 1986 L378/21 and Council Regulation 3577/92 applying the princi -

plee of freedom to provide services to maritim e transport withi n Member States (maritim e cabotage), OJ 

19922 L364/7. 
944 Commission Communication 'Intermodalit y and intermodal freight transport in the European Union', 

COM(97)243,, p. 1. 
955 COM(97)243, p. 1. 
966 COM(97)243,p.i. 
977 Council Regulation 1107/70 on the granting of aids for  transport by rail , road and inland waterway, OJ 

19700 L130/1. Council Directive 91/440 on the development of the Community' s railways provided for 

limitedd access right s to infrastructur e for  international groupings of undertakings and undertakings 

engagedd in the international combined transport of goods {OJ 1991 L237/25). 
988 Council Directive 75/130 on the establishment of common rules for  certain types of combined road/rail 

carriagee of goods between Member States, OJ 1975 L48/31. 
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1992.""  On the basis of the latter, combined transport operations had to be free 
fromm all quota and authorisation systems by July 1993 (Article 2). At the same 
time,, this directive requires Member States to ensure that the (road vehicle) 
taxess levied on road vehicles used in combined transport are reduced or re-
imbursedd (Article 6,1). This fiscal provision was first introduced by an amend-
mentt of the 1975 directive in 1982.10° Both the initial and the current directive 
explicitlyy refer to the positive impact the (further) development of combined 
transportt can have for environmental protection. This observation is especially 
remarkablee for the initial directive since it was adopted in 1975, in other words, 
longg before any integration obligation existed. The environmental benefits of 
combinedd transport lie in the fact that it takes some freight transport from 
thee road to other, more environmentally friendly modes, such as rail, inland 
waterwayy and short sea shipping. In addition, there may be indirect environ-
mentall  gains from the fact that (higher) congestion could be avoided by way of 
combinedd transport operations. The reason for the positive impact on environ-
mentall  protection lies in the fact that higher congestion affects the average fuel 
efficiencyy of road vehicles and, thus, results in increased air emissions.101 

3.2.2.22 Access to the occupation and recognition of diploma's 

Thee rules currently in force on access to the occupation of both 
thee road freight transport and road passenger transport operator as well as on 
mutuall  recognition of diploma's are set out in Directive 96/26.102 The first Com-
munityy measures on these matters were Council Directive 74/561 and Council 
Directivee 74/562, which, respectively, concerned the admission to the occupation 
off  road freight transport operator, and that of road passenger transport.103 Both 
oldd and new legislation were or are aimed at facilitating the exercise of the right 
off  establishment, ensuring that road operators are well-qualified, which should 
leadd to rationalisation of the market as well as improvement in the quality of 
servicess provided and greater safety (see Preambles). Whereas the earlier pieces 

999 Council Directive 92/106 on the establishment of common rules for certain types of combined trans-

portt of goods between Member States [OJ1992 L368/38). 
1000 Council Directive 82/603, °J ' 98 a L247/6-
rorr OECD Working group on the State of the Environment 1999, p. 37 (on file with the author). 
1022 Council Directive 96/26 on admission to the occupation of road haulage operator and road passenger 

transportt operator and mutual recognition of diplomas, certificates and other evidence of formal quali-

ficationss intended to facilitate for these operators the right to freedom of establishment in national and 

internationall  transport operations, 0/1996 L124/1. 
1033 Council Directive 74/561 on admission to the occupation of road haulage operator in national and 

internationall  transport operations, OJ 1974 L308/18 and Council Directive 74/562 on admission to the 

occupationn of road passenger transport operator in national and international transport operations, OJ 

19744 L308/23. 
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off  legislation do not mention the environment or environmental protection at 
all,, the legislation currently in force - Directive 96/26 - does contain environ-
mentall  aspects. The directive lays down three conditions. Applicants must (a) be 
off  good repute, (b) be of appropriate financial standing and (c) be professionally 
competent.. The directive further sets out the criteria for these three conditions. 
Environmentall  concerns have been incorporated in two instances, in particular, 
inn the criteria for the first (good repute) and the third (professional competence) 
condition.. First, Article 3, 2 (c) of Directive 96/26 requires the Member States 
too provide that the condition of good repute is not satisfied, inter alia, when 
thee person in question has been convicted of serious offences against certain 
rules,, such as those on driving and rest periods, road and vehicle safety and also 
environmentalenvironmental protection. This provision was inserted in 1998 by the adoption 
off  Council Directive 98/76.104 Second, the original version of Directive 96/26 
alsoo contained an explicit reference to environmental protection in the annex. 
Underr 'Technical standards and aspects of operation', the 'relevant environmental 
protectionprotection concepts with reference to the use and maintenance of motor vehicles' 
wass listed as a subject of which knowledge is required for road haulage operators 
inn order to fulfi l the condition relating to professional competence (Article 3,4). 
Instead,, the annex to Directive 96/26 now specifies that the operator must know 
aboutt the rules on the carriage of dangerous goods and waste and those on the 
transportt of live animals (Article 3,4 and annex 1). 

Ann analysis of equivalent legislation relating to the other transport modes 
showss that the legislation in question does not mention environmental objec-
tivess or rules in any way. In relation to the inland waterways transport sector, 
Councill  Directive 87/540 was adopted.105 The Community also adopted legisla-
tionn on the reciprocal recognition of national boatmasters' certificates for the 
carriagee of goods and passengers by inland waterway.106 For the air transport 
sector,, reference should be made in this context to Council Directive 91/670, 
whichh is aimed at facilitating the movement of civil aviation cockpit person-
nell  within the Community.107 In relation to the maritime transport sector, no 

Councill  Directive 98/76, OJ1998 L277/17. Recital (4) of the Preamble that regarding good repute, more 

stringentt  requirements should be provided for, including requirements concerning the protection of the 

environment. . 

Councill  Directive 87/540 on access to the occupation of carrier  of goods by waterway in national and 

internationall  transport and on the mutual recognition of diplomas, certificates and other  evidence of 

formall  qualifications for  this occupation, OJ 1987 L322/20. 

Councill  Directive 91/672 on the reciprocal recognition of national boatmasters' certificates for  the 

carriagee of goods and passengers by inland waterway, OJ 1991 L373/29 and Council Directive 96/50 on 

thee harmonization of the conditions for  obtaining national boatmasters' certificates for  the carriage of 

goodss and passengers by inland waterway in the Community, OJ 1996 L235/31. 

Councill  Directive 91/670 on mutual acceptance of personnel licences for  the exercise of functions in 

civill  aviation, OJ 1991 L373/21. See on this directive: Greaves 1991, p. 198. 
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specificc secondary rules have been adopted in relation to access to the occupa-
tion.. There is only a directive containing minimum training requirements for 
seafarerss (Council Directive 2001/25, see further below under 'Social measures', 
Sectionn 3.2.4). This act supplements the general legislation on the mutual recog-
nitionn of diplomas and certificates and the relevant Treaty rules.108 

3.2.2.33 Transport prices and terms 

General General 
Mostt of the above-mentioned liberalisation packages contain 

legislationn on the setting of transport rates and conditions. This and other rele-
vantt legislation ultimately led to the freedom to set fares in the various transport 
sectors;; limiting price-interference by States to specifically identified exceptional 
cases.1099 No attention is given to environmental concerns in this legislation, 
however,, with the exception of the inland waterway legislation. 

InlandInland transport 
Thee first Community measure in relation to transport prices and terms 

wass Regulation No n,"° which was adopted pursuant to Article 79 (now Arti-
clee 75) EC and, which abolished national discrimination in carriers' charges 
andd conditions."1 Just like the Treaty provision, however, the regulation solely 
coveredd transport of goods, and not of passengers, by road, rail and inland 
waterway."22 In 1968, Regulation 1174/68 introduced an experimental system of 
so-calledd 'bracket tariffs' (i.e. tariffs which lay down maximum and minimum 
rates)) for Community international road freight transport."3 Regulation 2831/77 

1088 Secondary rules: Council Directive 89/48 on a general system for the recognition of higher-eduction 

diplomass awarded on completion of professional eduction and training of at least three years' duration, 

OJOJ19891989 L19/16 and Council Directive 92/51 on a second general system for the recognition of profes-

sionall  eduction and training to supplement Directive 89/48, OJ 1992 L209/25. Primary rules: see Case 

167/733 Commission v France [1974) ECR 359. 
1099 See also Kapteyn & Verloren van Themaat 1998, p. 1174. 
1100 Council Regulation No 11 concerning the abolition of discrimination in transport rates and conditions, 

inn implementation of Article 79(3) of the Treaty establishing the European Economic Community, OJ 

i9600 No. 52 p. 1121. 
1,11 Article 75 EC states more in particular: 'In the case of transport within the Community, discrimina-

tionn which takes the form of carriers charging different rates and imposing different conditions for 

thee carriage of the same goods over the same transport links on grounds of the country of origin or of 

destinationn of the goods in question shall be abolished'. 
1111 See also Greaves 1991, p. 37. 

"33 Council Regulation 1174/68 on the introduction of a system of bracket tariffs for the carriage of goods 

byy road between Member States, OJ 1968 L194/1. 
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wass aimed at continuing this system.11,4 However, under this 1977 regulation, 
Memberr States were given the choice between the compulsory bracket tariffs or 
non-bindingg reference tariffs (i.e. recommended rates, which leave the users and 
thee transport undertakings free to fix the actual transport rates) (Article 3). Both 
systemss remained available under Regulation 3568/83."5 Article 6 of this 1983 
regulationn provides that when reference tariffs are being fixed the following 
criteriaa shall be taken into account 1) the average cost of providing the corre-
spondingg services, and 2) the market situation. Still, as of January 1990, price 
fixingfixing in the international road freight sector was abolished completely pursu-
antt to Regulation 4058/89."6 This regulation provides that parties to a contract 
concerningg road freight transport between Member States are free to set the 
ratess (Article 2). As for cabotage services in the road freight sector, Regulation 
3118/933 provides that these services are subject to the law on rates and condi-
tionss of the host Member State.117 The same is stipulated for cabotage services in 
thee road passenger sector (Regulation 12/98)."8 

Inn relation to price-setting in the railway sector, Council Decision 82/529 (on 
thee fixing of rates for the international carriage of goods by rail) provided that 
railwayy undertakings should fix the rates and conditions for these services 
themselves,, in accordance with their commercial interests and taking account of 
thee costs as well as the market situation (Article 2).11? The costs are not further 
defined.. This means that they could have included environmental costs but they 
didd not have to. The Council decision on the commercial independence of the 
railwayss in the management of their international passenger and luggage traffic 
alsoo contained some provisions on the setting of rates."0 A reference to environ-
mentall  costs cannot be found in these provisions either. Both Council decisions 
havee been repealed by Directive 2001/14, on the allocation of railway infrastruc-
turee capacity and the levying of charges for the use of railway infrastructure 
andd safety certification/*' which includes Community rules for the setting of 

44 Council Regulation 2831/77 on the fixing of rates for  the carriage of goods by road between Member 

States,, OJ1977 L334/22. 
55 Council Regulation 3568/83 on the fixin g of rates for  the carriage of goods by road between Member 

States,, OJ 1983 L359/1. 

Councill  Regulation 4058/89 on the fixing of rates for  the carriage of goods by road between Member 

States,, OJ 1989 L390/1. 
77 Council Regulation 3118/93 laying down the conditions under  which non-resident carrier s may operate 

nationall  road haulage services withi n a Member State, OJ 1993 L279/1. 

Councill  Regulation 12/98 laying down the conditions under  which non-resident carriers may operate 

nationall  road passenger  transport services withi n a Member State, OJ 1998 L4/10. 
99 Council Decision 82/529 on the fixing of rates for  the international carriage of goods by rail , OJ 1982 

L234/5--
100 Council Decision 83/418, OJ 1983 L237/32. 

""  OJ 2001 L75/29. 
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infrastructuree charges. This directive wil l be discussed below, in the section on 
transportt infrastructure {Section 3.2.6). 

Thee directive that complements Regulation No n in relation to the inland 
waterwaywaterway sector is Council Directive 96/75."2 Articles 2 & 3 provide that 
contractss and prices are to be freely concluded and negotiated as of January 
2000.. At the same time, the directive retains the possibility of Commission 
measuress 'in the event of a serious disturbance in the inland waterway transport 
market'' (Article 7). Of all the here-mentioned legislation on prices in the inland 
transportt sector, this directive is the only piece of legislation that refers to the 
environment,, be it in a rather general way. Its Preamble (simply) points to the 
relativelyy environmentally friendly nature of this transport mode."3 

AirAir  transport 
Eachh one of the three liberalisation packages concerning the air transport 

sectorr contains measures on air fares. In addition to Council Directive 83/416 on 
regionall  air services, which also contains provisions on fares, there is Council 
Directivee 87/601 in the first, Council Regulation 2342/90 in the second and 
Councill  Regulation 2409/92 in the third liberalisation package."4 The early 
legislationlegislation set out criteria and procedures for establishing tariffs on routes 
betweenn Community airports. On the basis of the 1987 directive and the 1990 
regulationn air fares must be approved if they reasonably relate to the airline's 
'long-termm fully-allocated relevant costs'. This legislation also lists a number of 
considerationss that the Member States may take into account when approving air 
fares.. It concerns, in particular, consumer needs, the competitive market situa-
tionn and the need to prevent dumping but this does not seem to be an exhaustive 
list.. The regulation currently in force - Council Regulation 2409/92 - provides 
Communityy airlines with the freedom to set fares for all air services within 
thee Community. The airlines are no longer required to file their fares with the 
nationall  authorities. The latter can only require them to notify new air fares 24 
hourss before they come into effect. Air fares should be determined freely by 

1222 Council Directive 96/75 on loading and pricing of inland waterway transport in the Community, OJ 

19966 L304/12. 
1233 The first recital of the Preamble, more in particular, reads: 'Whereas the growing problems of road and 

raill  saturation, transport safety, environment, energy saving andd quality of life of the citizen call, in 

thee public interest, for greater development and better use of the transport potential offered by inland 

waterway,, in particular by improving its competitiveness'. 
1244 Council Directive 83/416 concerning the authorization of scheduled inter-regional air services for the 

transportt of passenger, mail and cargo between Member States, OJ 1983 L237/19; Council Directive 

87/6011 on the fixing of air fares for scheduled nights within the Community, OJ 1987 L374/12; Council 

Regulationn 2342/90 on fares for scheduled air services, OJ 1990 L217/1 and Council Regulation 2409/ 

922 on fares and rates for air services, OJ 1992 240/15. 

322 2 



CHAPTERR VI THEE COMMO N TRANSPORT POLICY AND THE ENVIRONMEN T 

markett forces. However, the Preamble of the regulation continues, 'it is appro-
priatee to complement price freedom with adequate safeguards for the interests 
off  consumers and industry'. Therefore, Article 6 allows Member States to inter-
venee when prices are excessively high or excessively low. None of these pieces of 
aviationn legislation incorporates references to environmental protection. 

3.2.33 Fiscal harmonisation 

ECC legislation on road, rail and maritime infrastructure charg-
ingg as well as the proposal for a directive on airport charges wil l be examined 
beloww under the title 'Transport infrastructure' (Section 3.2.6) while transport 
fuell  taxation wil l be discussed in the chapter on the EC energy policy (Chapter 
VII ,, Section 3.2.4). In relation to the (general) harmonisation of VAT, it is suf-
ficientficient to observe that the possibilities to differentiate the VAT rates for envi-
ronmentall  purposes are very limited under the current legislation. The Sixth 
DirectiveDirective does not allow for increased rates on environmentally damaging prod-
uctss and services while the possibilities for Member States to introduce (new) 
lowerr rates to promote environmentally friendly products and services is lim-
ited."55 It should be noted in addition that Annex H lists 'transport of passengers 
andd their accompanying luggage' as one of the services that may be subject to 
reducedd rates of VAT. However, the main focus of this section is the harmonisa-
tionn of taxes on heavy goods vehicles under Directive 93/89, which was replaced 
laterr by Directive 1999/62 (the 'Eurovignette directives'),"6 The directives also 
containn provisions on tolls and charges for the use of certain infrastructure but, 
ass already indicated, EC legislation on infrastructure charging wil l be discussed 
below. . 

Directivee 93/89 was adopted with the aim to eliminate distortions of compe-
titionn between transport undertakings in the Member States. It concerned 
motorr vehicles intended exclusively for the carriage of goods by road and with 
aa maximum weight of more than 12 tonnes (Article 2). The national vehicle 
taxess that had to be adjusted were listed in Article 3,1. The minimum rates, 
whichh Member States had to apply, could be found in the annex to the directive 
whilee possible reductions and exemptions were laid down in Article 6. Vehicles 
couldd only be charged in the Member State were they were registered (Article 
5).. The procedures for levying and collecting the taxes were determined by 
eachh Member State (Article 4). The Court of Justice annulled directive 93/89, 

1255 See De Wit 1997, p. no and p. in: for example lower rate for energy efficient products. 

" 66 Council Directive 93/89 on the application by Member States of taxes on certain vehicles used for the 

carriagee of goods by road and charges for the use of certain infrastructures, OJ1993 L279/32 and Direc-

tivee 1999/62 of the EP and of the Council on the charging of heavy goods vehicles for the use of certain 

infrastructures,, OJ 1999 L187/42. 

323 3 



INTEGRATIO NN OF ENVIRONMENTA L PROTECTION INTO OTHER EC POLICIE S 

however,, because the European Parliament had not been consulted properly 
duringg the legislative process."7 In 1999, it was replaced by Directive iggg/62. 
Unlikee its predecessor, who seemed predominantly concerned with the elimina-
tionn of distortions of competition, the new directive does give some attention to 
environmentall  goals as well. Its Preamble indicates that the use of road-friendly 
andd less polluting vehicles should be encouraged through differentiation of 
taxess or charges, provided that such differentiation does not hinder the function-
ingg of the internal market of course. However, the environmental component is 
situatedd in the provisions on the tolls and user charges (which wil l be discussed 
below)) and not in the part on vehicle taxation. The Commission had proposed 
minimumm and maximum rates for annual vehicle taxes as well as an obliga-
tionn (not an option) for Member States to differentiate the rates according to 
vehiclee emission categories, thus, charging the polluting vehicles more than the 
lesss polluting ones (proposed Article 6),128 but the directive eventually adopted 
containss none of these (environmental) provisions. For these taxes, Directive 
1999/622 simply copied the minimum rates of the annulled directive. As will be 
discussedd below in the part on infrastructure charging, pursuant to the 1999 
directive,, Member States are allowed, not required, to differentiate the rate of 
thee tolls charges according to the environmental damage the vehicle causes. 

3.2.44 Social harmonisation 

RoadRoad transport drivers 
Overr the years, the Community has adopted social measures 

specificallyy relating to the transport sector as well. In connection to road trans-
port,, these measures deal with driving and rest periods on the one hand,129 and 
minimumm training requirements on the other.I} ° The legislation is designed 
too avoid distortion of competition and improve road safety as well as working 
conditions.. However, in 2001, the Commission presented proposals for replac-
ingg the present legislation by new rules. The proposed regulation on driving and 
restt periods seeks to simplify, clarify and update current legislation in order to 

1277 Case C-21/94 EP v Council [1995] ECR I-1827. 
1288 COM(96)33i. 
1299 Council Regulation 543/69 on the harmonization of certain social legislation relating to road transport 

(OJ(OJ19691969 L77/49) which was repealed by the regulation currently in place, i.e. Regulation 3820/85 on 

thee harmonization of certain social legislation relating to road transport [OJ 1985 L370/1). This regula-

tionn was adopted at the same time as Regulation 3821/85, which introduced the tachograph, an instru-

mentt that could secure compliance with the mandatory driving and rest periods (see further below in 

thee section on technical harmonisation, Section 3.2.5). 
I} 00 Council Directive 76/914 on the minimum level of training for some road transport drivers, OJ 1976 

L357/36. . 
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improvee compliance as well as prepare the forthcoming use of the digital tacho-
graph.1'11 As for the training of road transport drivers, the proposed directive, 
whichh is scheduled to repeal Directive 76/914 as of 1 January 2004, wants to 
introducee mandatory training for these professional drivers.131 More in particu-
lar,, it wishes to prevent persons from becoming such professional drivers with-
outt having done any vocational training. Thus, it aims to improve road safety as 
welll  as the standard of service. It also wishes to boost employment. In addition, 
itt is hoped the new legislation will facilitate the free movement of workers.1" 

Unlikee the initial and current legislative acts in this field, the proposed 
legislationn incorporates the promotion of environmental objectives. This is espe-
ciallyy true for the proposed directive on training requirements. The proposed 
actt includes provisions on training in environmentally friendly ways of driving. 
Itt is provided, in particular, that the compulsory basic training programme, 
ass defined in the annex, must include training in the optimisation of fuel 
consumptionn (by applying know-how as regards technical characteristics, brak-
ing,, etc.). The underlying idea is that the way in which we drive our cars influ-
encess the fuel consumption.1'4 In other words, the potential for action in this 
fieldfield to contribute too environmental protection, which was present all along, has 
finallyfinally  been noticed. Reference to environment is more limited in the proposed 
regulationn on driving and rest periods. It is simply proposed to replace Article 
13,11 (i) of the currently applicable regulation by a new provision so as to better 
encouragee the use of environmentally friendly types of vehicles (in casu gas-
drivenn or electricity-driven vehicles) in local operations (e.g. in city centres). 
Memberr States may exempt these vehicle types from the rules on crew, driving 
times,, breaks and rest periods. 

CabinCabin crew 
Minimumm training requirements are included also in the proposed direc-

tivee on safety requirements and attestation of professional competence for cabin 
crewss in civil aviation.1'5 The proposed preamble indicates that the directive wil l 
sett out minimum training and medical requirements for all cabin crew assigned 
safetyy functions, in order to ensure a high, uniform level of safety, fair competi-
tionn in the single market and promote mobility within the Community of this 

IJ II  Proposal for  a regulation of the EP and of the Council on the harmonisation of certain social legislation 

relatingg to road transport, C0M(200i) 573 and Commission press release, IP/01/1430. 

' Jaa Articl e 4 proposal for  a directive of the EP and of the Council on the trainin g of professional drivers for 

thee carriage of goods or  passengers by road, COM(200i)56. See also explanatory memorandum which is 

included. . 

' ""  See explanatory memorandum (COM(20oi)56) and Commission press release {IP/01/162). 
1344 See also Workin g group II  of Commission Expert Group on Transport and Environment, September 

2000,, p. 12 (on file with the author). 
,JSS COM(97)382. 
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categoryy of personnel. No reference is made to environmental concerns in this 
legislation.. The same goes for Council Directive 2000/79, which puts into 
effectt the (annexed) European agreement on the organisation of working time of 
mobilee workers in civil aviation.1'6 

Seafarers Seafarers 
Communityy measures containing minimum recruitment and training 

requirementss have been adopted for seafarers as well. Initially, such require-
mentss were laid down in Directive 94/58.137 For consolidation purposes, this 
directivee was repealed by Directive 2001/25, however.1'8 This legislation supple-
mentss the general directives on the mutual recognition of diplomas and certifi-
cates,, which does not always ensure a standardised level of training for all 
seafarerss on board Member States' ships.1»9 The old as well as the new directive 
aree based on the international rules in this field, in particular, the 1978 I MO 
Conventionn on Standards of Training, Certification and Watch-keeping for 
Seafarerss (the STCW Convention, revised in 1995).140 Both pieces of legislation 
incorporatee environmental concerns in their provisions. Besides requirements 
suchh as minimum duration of seagoing service, minimum age and on-board 
training,, the legislation provides for training, including updating courses, in 
nationall  and international law relating to the protection of the marine environ-
ment.. By providing for high-quality training of seafarers the old as well as the 
neww legislation hopes to enhance both the safety of life at sea as well as the 
protectionn of the marine environment while at the same time safeguarding the 
competitivenesss of the industry. In other words, the legislation joins human 
health,, environmental and economic concerns. The link between this Commu-
nityy action and the protection of the environment is quite obvious. Reportedly, 
thee majority of maritime accidents, accidents that may result in major pollution 
off  the marine environment, are caused by human error.141 It is evident there-
foree that proper training of seafarers can help prevent such accidents and thus 
preventt pollution. Other important social legislation in relation to workers on 
boardd ships is Directive 92/29 and Directive 1999/63.142 

1366 The agreement was concluded between the Association of European Airlines (AEA), the European 

Transportt Workers' Federation (ETF), the European Cockpit Association (ECA), the European Regions 

Airlin ee Association {ERA) and the International Air Carrier Association (1ACA). See OJ 2000 L302/57. 
1377 Council Directive 94/58 on the minimum level of training of seafarers, OJ 1994 L319/28. 
1388 Directive 2001/25 of the European Parliament and of the Council on the minimum level of training of 

seafarers,, OJ 2001 L136/17. 
1399 Preamble Directive 94/58, recital 6. 
1400 4 (1978) IIM 579-
1411 Commission Communication on the training and recruitment of seafarers, COM(200i)i88, p. 9. 
1422 Council Directive 92/29 on the minimum safety and health requirements for improved medical treat-

mentt on board vessels, OJ 1992 L113/19 and Council Directive 1999/63 concerning the Agreement 
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Transport-specificTransport-specific social committees and general social legislation 
Forr reasons of completeness, the Commission decisions setting up so-called 

Jointt Committees should be included in this summary on social measures 
relatingg to the various transport sectors. These Committees were set up for all 
transportt sectors in order to promote social dialogue.'43 The so-called Sectoral 
DialogueDialogue Committee under Commission Decision 98/500 replaced them.144 

Inn addition to the above transport-specific legislation, there is also generally-
applicablee social legislation, which (sometimes) covers persons employed in the 
variouss transport sectors as well (directives on the health and safety of workers, 
equall  treatment for men and women, social security and conditions of employ-
ment,, etc.).'45 These general acts (as well as the many existing international 
ruless in this area) will not be examined further in this context, however. 

3.2.55 Harmonisation of technical and safety specifications 

3.2.5.11 Introduction 

Underr this title, the legislation aimed at harmonising techni-
call  and safety standards in the transport sectors wil l be discussed. This wil l 
includee the legislation setting standards for vehicle emissions, the legislation 
onn the interoperability of railway systems, the rules on the transport of danger-
ouss goods by road and rail, as well as the legislation that harmonises standards 
concerningg inland waterway transport and air transport. The latter includes the 
legislationn on aircraft noise emission standards. The section is concluded with 
ann overview of technical and safety harmonisation in relation to the maritime 
transportt sector. The overview below wil l not include an analysis of the legisla-
tionn that harmonises motor fuel quality specifications. This will be discussed 
inn the Chapter on EC energy policy and the environment (Chapter VII , Section 
3.2.5.2). . 

onn the organisation of working time of seafarers concluded by the European Community Shipowners' 

Associationn (ECS A) and the Federation of Transport Workers' Union in the European Union (FST), OJ 

19999 L167/33. 

Commissionn Decision 80/991 (Joint Committee on Inland Navigation), OJ 1980 L297/28; Commis-

sionn Decision 85/13 (Joint Committee on Railways), OJ 1985 L8/26; Commission Decision 85/516 (Joint 

Committeee on Road Transport), OJ 1985 L317/33; Commission Decision 87/467 (Joint Committee on 

Maritim ee Transport), OJ 1987 L253/20 and Commission Decision 90/449 (Joint Committee on Civil 

Aviation),, 0/1990 L230/22. 

Commissionn Decision 98/500 on the establishment of Sectoral Dialogue between the social partners at 

Europeann level, OJ 1998 L225/27. 

Seee list in annex of Communication of the Commission on the trainin g and recruitment of seafarers, 

COM(2ooi)i88. . 
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3.2.5.22 Road transport 

AllAll  sorts of technical standards 
Inn relation to road transport, the technical and safety harmoni-

sationn concern the use of the tachograph,1*6 the tread depth of tyres,'47 driving 
licences,1488 safety belts/49 speed limitation devices,150 vehicle weights and dimen-
sions,1511 and roadworthiness tests.'53 Environmental provisions are present in the 
legislationn on speed limitation devices and vehicle weights & dimensions as well 
ass on roadworthiness tests. In the legislation on speed limitation devices, the ben-

1466 Council Regulation 1463/70 on the introduction of recording equipment in road transport, OJ1970 

L164/1,, which was repealed and replaced by Council Regulation 3821/85 on recording equipment in 

roadd transport, OJ 1985 L370/8. See also Transport Council meeting of October 2001 (press release nr. 

12609/01)) where a forthcoming proposal for a decision on electronic tachographs is mentioned. 
1477 Council Directive 89/459 o n * e approximation of the laws of the Member States relating to the tread 

depthh of tyres of certain categories of motor vehicles and their trailers, OJ 1989 L226/4. 
1488 A Community model for national driving licences (as well as rules on mutual recognition by Member 

Statess of national licences and on exchange of licences by holders who move from one Member State 

too another) was (were) introduced in 1980 under Council Directive 80/1263 on the introduction of a 

Communityy driving licence (OJ 1980 L/375/1). As of 1 July 1996, this directive was replaced by Council 

Directivee 91/439 on driving licences {OJ 1991 L237/1). 
1499 Concerning the technical requirements: Council Directive 76/115 on the approximation of the laws of 

thee Member States relating to anchorges for motor-vehicle safety belts {OJ 1976 L24/6) and Council 

Directivee 77/541 on the approximation of the laws of the Member States relating to safety belts and 

restraintt systems of motor vehicles {OJ 1977 L220/95); both directives are based on Article 100 EC. 

Concerningg the use of safety belts: Council Directive 91/671 on the approximation of the laws of the 

Memberr States relating to compulsory use of safety belts in vehicles of less than 3,5 tonnes {OJ 1991 

L373/26). . 
1500 Council Directive 92/6 on the installation and use of speed limitation devices for certain categories of 

motorr vehicles in the Community, OJ 1992 L57/27 (based on Article 75 EC) and Council Directive 92/24 

relatingg to speed limitation devices or similar speed limitation on-board systems of certain categories of 

motorr vehicles, OJ 1992 L129/154 (based on Article 100a EC). 
1511 Council Directive 85/3 on the weights, dimensions and certain other technical characteristics of certain 

roadd vehicles, OJ 1985 L2/14, which was repealed by Council Directive 96/53 laying down for certain 

roadd vehicles circulating within the Community the maximum authorized dimensions in national and 

internationall  traffic and the maximum authorized weights in international traffic, OJ 1996 L235/59. 
1533 First Community measure on this matter was Council Directive 77/143 on the approximation of the 

lawss of the Member States relating to roadworthiness tests for motor vehicles and their trailers {OJ 1977 

L47/47).. This directive was repealed and replaced by Council Directive 96/96 on the approximation 

off  the laws of the Member States relating to roadworthiness tests for motor vehicles and their trailers 

(OJ(OJ 1997 L46/1). See also in this area: Directive 2000/30 of the EP and of the Council on the technical 

roadsidee inspection of the roadworthiness of commercial vehicles circulating in the Community, OJ 

20000 L203/1. 
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eficiall  effects of such devices with regard to the environment as well as energy 
consumptionn are highlighted. The reason for these positive effects lies in the 
factt that high speed does not just have a negative impact on road safety but also 
onn the environment (correlation between speeding and vehicle emissions) and 
onn energy consumption (speed increase causes fuel consumption increase).1» 
Thee environmental benefits of these devices are also emphasised in the pre-
amblee of a new directive, amending Directive 92/6, so as to extend its scope to 
certainn vehicle categories not yet covered (i.e. certain heavy vehicle categories).'*
Directivee 96/53 on vehicle weights and dimensions contains a small reference to 
environmentall  protection in its Preamble. Recital 5 observes that the common 
standardss in the directive 'reflect a balance between the rational and economical 
usee of commercial road vehicles and the requirements of infrastructure mainte-
nance,, road safety and the protection of the environment'. The previous direc-
tivee in this field did not mention such a balance. In addition, a 1998 proposal to 
amendd Directive 96/53 would allow for a more flexible approach towards maxi-
mumm authorised weights for road vehicles if they are part of combined transport 
operations.1""  Promoting combined transport may be considered to have environ-
mentall  benefits because it takes some freight transport away from road towards 
moree environmentally friendly modes. And finally, in contrast with the initial 
legislationn that harmonised roadworthiness tests in the Community (Directive 77/ 
143),, the subsequent legislation in this field (Directive 96/96) explicitly refers to 
environmentall  protection. It is aimed at avoiding differences in safety and 'envi-
ronmentall  performance levels' of tested vehicles in the various Member States 
ass well as preventing distortion of competition between transport undertakings 
off  these Member States. The regular testing of environmental performance 
levelss of the vehicles is essential because bad tuning and inadequate mainte-
nancee are not just detrimental to the engine but also to the environment (Pre-
amble,, recital 21). The compulsory items to be tested include, in particular, the 
exhaustt emissions of the vehicles as well as the noise nuisance they create (see 
Annexx II) . These items were already included in the list of Directive 77/14 but t 
thee currently applicable annex specifies the requirements in greater detail and 

Workin gg Group II  of Commission Expert Group on Transport and Environment, September  2000, p. 12 

(onn file with the author). 

Directivee 2002/85 of the EP and of the Council amending Council Directive 92/6 on the installation 

andd use of speed limitatio n devices for  certain categories of motor  vehicles in the Community, OJ 2002 

L327/8.. The first  recital of this directive points out that 'Transport safety and environmental issues 

connectedd with transport are vital in ensuring sustainable mobility' . The second recital argues that the 

usee of speed limitatio n devices has contributed to environmental protection. 

Proposall  for  a Council Directive amending Council Directive 96/53 laying down for  certain road 

vehicless circulating within the Community the maximum authorised dimensions in national and inter-

nationall  traffi c and the maximum authorised weights in international traffic , 00*^(98)414-2. 
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evenn contains a reference to Directive 70/220 on vehicle emission standards. In 
addition,, Directive 2000/30 provides for technical roadside inspections in order 
too ensure testing throughout the year. This directive was adopted in the context 
off  the Second Auto/Oil Programme (see immediately below), which, again, 
illustratess the link with environmental policy. 

VehicleVehicle air and noise emission standards 
Communityy legislation has been adopted also to harmonise technical 

requirementss in relation to both air and noise emissions from vehicles. In 
particular,, air emission standards relating to passenger cars and light-duty 
vehicless have been laid down in Directive 70/220 (as last amended by Directives 
98/699 and 1999/102),I56 relating to heavy duty vehicles in Directive 8S/77 (as last 
amendedd by Directive 1999/96),'57 relating to agricultural and forestry tractors 
inn Directive 77/537,15*  and relating to two- or three-wheeled vehicles in Directive 
97/2497/24 (as last amended by Directive 2002/51).I59 While the first three directives 
onlyy set limi t values for air emissions, the latter also contains technical require-
mentss for components such as tyres, lighting and light-signalling devices, rear-
vieww mirrors and safety-belts as well as requirements in relation to permissible 

1566 Council Directive 70/220 on the approximation of the laws of the Member States relating to measures to 

bee taken against air pollution by gases from positive-ignition engines of motor vehicles, OJ1970 L76/1; 

Directivee 98/69 of the EP and the Council, 0/1998 L350/1 and Commission Directive 1999/102, OJ 

19999 L334/43. This legislation includes specific standards for cold start emissions from Ni vehicles: 

Directivee 2001/100 of the EP and the Council, OJ 2001 L16/32. 
1577 Council Directive 88/77 o n * ne approximation of the laws of the Member States relating to the measures 

too be taken against the emission of gaseous and particulate pollutants from diesel engines for use in 

vehicles,, OJ 1988 L36/33 and Directive 1999/96 of the EP and of the Council, OJ 1999 L44/1. This 

directivee concerns standards for diesel engines principally used in heavy duty vehicles. See also Council 

Directivee 72/306 on the approximation of the laws of the Member States relating to the measures to be 

takenn against the emission of pollutants from diesel engines for use in vehicles, OJ 1972 L190/1. 
1588 Council Directive 77/537 on the approximation of the laws of the Member States relating to the 

measuress to be taken against the emission of pollutants from diesel engines for use in wheeled agri-

culturall  or forestry tractors, OJ 19771220/38, recently supplemented by Directive 2000/25 of the EP 

andd of the Council on action to be taken against the emission of gaseous and particulate pollutants by 

enginess intended to power agricultural or forestry tractors and amending Council Directive 74/150, OJ 

20000 L173/1. 
1599 Directive 97/24 of the EP and of the Council on certain components and characteristics of two- or 

three-wheell  motor vehicles, OJ 1997 L226/1, as last amended by Directive 2002/51 of the EP and of the 

Councill  on the reduction of the level of pollutant emissions from two- and three-wheel motor vehicles 

andd amending Directive 97/24, OJ 2002 L252/20. The targets introduced by this latest amendment 

aree quite ambitious as they have to result in substantial reductions of pollutants from new motorcycles 

withinn 4 years. See also Commission Press release, IP/02/469. 
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noisee level. Noise emission standards for four-wheeled vehicles (not including 
agriculturall  and forestry tractors, however) can be found in Directive 70/157, as 
lastt amended by Directive 92/97.,6° If the vehicles comply with these standards, 
Memberr States may not refuse to grant a national type-approval or the EC type-
approval,, according to the procedure laid down in Directive 70/156 (for motor 
vehicless and their trailers), or Directive 92/61 (for two- or three-wheel motor 
vehicles),, or Directive 74/150 (for agricultural or forestry tractors).16' 

Itt can be argued that the legislation on emission standards has a dual 
purpose.purpose. On the one hand, by setting common air and noise emission standards, 
itit  is designed to avoid the existence of divergent national standards and, thus, 
contributee too the efficient functioning of the internal market. On the other 
hand,, by (regularly) tightening these air and noise emission standards, it is 
aimedd at reducing emissions from road transport, thus, at helping to solve the 
problemm of atmospheric pollution, as well as the problem of noise nuisance. The 
reductionn of the air emission standards in recent years occurred in the context 
off  the so-called Auto/Oil Programmes. These programmes were specifically 
aimedd at controlling the atmospheric pollution from road transport by providing 
forr the analytical foundation for the setting of vehicle emission and fuel quality 
standardss for the year 2000 and beyond.'6*  The environmental benefits of the 
legislationn do not derive simply from the progressive reductions in emission 
levels.. The legislation also attempts to stimulate the use of fiscal incentives in 
relationn to less-polluting vehicles. It provides that Member States may only use 
suchh incentives in respect of motor vehicles that comply with the relevant air-
andd noise-pollution standards (c/Article 3 of Directive 92/97; Article 6 of Direc-
tivee 97/24 and Article 5 of Directive 98/69 and Article 3 of Directive 1999/96). 

TransportTransport of dangerous goods 
Ass indicated above, the legislation on transport of dangerous goods is a good 

examplee of action that combines safety and environmental objectives. Directive 

Councill  Directive 70/157 on the approximation of the laws of the Member States relating to the permis-

siblee sound level and the exhaust system of motor  vehicles, OJ1970 L42/16, as last amended by Council 

Directivee 92/97, OJ 1992 L371/1 and Commission Directive 1999/101, OJ 1999 L334/41. 

Councill  Directive 70/156 on the approximation of the laws of the Member States relating to the type-

approvall  of motor  vehicles and their  trailers, OJ 1970 L42/1; Council Directive 92/61 relating to the 

type-approvall  of two or  three-wheel vehicles, OJ 1992 L225/72 and Council Directive 74/150 on the 

approximationn of the laws of the Member States relating to the type-approval of wheeled agricultural or 

forestryy tractors, OJ 1974 L.84/10. 

Thee first programme was initiated in 1992 by the Commission and led to the adoption of a Commis-

sionn Communication containing a futur e strategy for  the control of emissions from road transport 

(COM(96)248)) in 1996. The second programme was launched in 1997. For  an overview of the develop-

mentt  of these programmes and their  content: Commission Communication 'A Review of the Auto-Oil II 

Programme',, COM(200o)626, p. 4-6. 
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94/555 on the transport of dangerous goods by road is designed to protect human 
healthh both directly (safety aspect) and indirectly (environment aspect).16' Of 
course,, it is also concerned with the proper functioning of the internal market 
becausee it wishes to harmonise the divergent national measures in this area. It 
doess so by transposing the European Agreement concerning the International 
Carriagee of Dangerous Goods by Road (ADR) into EC law. Also relevant in this 
contextt is Directive 98/91, which contains the classification and requirements 
forr vehicles intended for the transport of dangerous goods by road, as well as the 
administrativee provisions for their EC type approval.104 In contrast to Directive 
94/55,, Directive 98/91 is solely aimed at safeguarding the internal market. 

3.2.5.33 Railways 

Interoperability Interoperability 
Underr this title, reference should be made to the legislation on 

thee interoperability of the trans-European rail systems (the high-speed system 
andd the conventional system). In order to enjoy the benefits of an open market 
itt is necessary that all regulatory, technical and operational differences that 
hinderr or prevent trains from circulating freely without stopping at frontiers 
aree removed. More in particular, at the technical level, standards are needed for 
eachh component of the railway system (track, rolling stock, signalling system, 
operatingg procedures, etc.).16' This is exactly the reason behind the Community 
legislationn on the interoperability of the trans-European rail systems. Both Directive 
96/488 (interoperability high-speed rail system)166 and Directive 2001/16 (inter-
operabilityy conventional rail system)167 have been considered to be part of the 
Community'ss efforts to revitalise the Europe's railways by way of increasing its 
competitivenesss and thus, readjusting the balance between the various transport 

l6}}  Council Directive 94/55 approximation of the laws of the Member States with regard to the transport of 

dangerouss goods by road, OJ1994 L319/7. 
1644 Directive 98/91 of the EP and of the Council relating to motor vehicles and their trailers intended for 

thee transport of dangerous goods by road and amending Directive 70/156 relating to the type approval 

off  motor vehicles and their trailers, OJ 1999 Ln/25. 
1655 See White paper on a strategy for revitalising the Community's railways, COM(96)42i, p. 25. See also 

Whitee paper 'European transport policy for 2010: time to decide' which defines 'interoperability' as the 

abilityy of trains to run on any stretch of the network (COM(20oi)370, p. 29). 
1666 Council Directive 96/48 on the interoperability of the trans-European high-speed rail system, OJ 1996 

L235/66 (legal basis: Article i2gd EC, i.e. basis for the Trans-European Networks). 
1677 Directive 2001/16 of the EP and of the Council on the interoperability of the trans-European conven-

tionall  rail system, OJ 2001 L110/1 (legal basis: Article 156 EC: basis for the Trans-European Networks). 
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modes.1688 It is implied that this should help reduce the environmental impact of 
transportt overall. 

Ass already mentioned above (Section 3.2.2.1), the most recent Commission 
proposalss aimed at revitalising Europe's railways, referred to as the 'Second 
Railwayy Package', include a proposal for a directive amending these directives 
onn interoperability as well as a proposal for a regulation establishing a European 
RailwayRailway Safety and Interoperability Agency.'69 The amendments of the interoper-
abilit yy directives are aimed at accompanying the extension of access rights on 
thee basis of Directive 2001/12 by appropriate harmonisation measures, adjusting 
thee legislation to the establishment of a European Railway Agency and generally 
improvingg the legislation on the basis of the lessons learned already. 

RailwayRailway safety 
Besidess the proposal for a European Railway Safety and Interoperability 

Agency,, the 'Second Railway Package' also contains a proposal for a directive on 
thee regulation of safety and the investigation of accidents and incidents on the 
Community'ss railways.'70 Transport of dangerous goods by rail is regulated at 
thee Community level as well.'71 

3.2.5.44 Inland waterways 

Technicall  harmonisation in relation to inland waterways 
transportt has taken place in the form of Council Directive 76/135 on recipro-
call  recognition of navigability licences for inland waterway vessels and Council 
Directivee 82/714 laying down technical requirements for inland waterway ves-
sels.1711 These acts do not incorporate any environmental provisions. 

1688 For  the first  directive see: Whit e Paper  'A Strategy for  revitalising the Community' s railways', 

COM(96)42i,, p. 25. For  Directive 2001/16: its Preamble indicates this explicitly in addition to the obser-

vationn that the Community' s commitment under  the Kyoto Protocol to reduce greenhouse gas emissions 

requiress such action. The Preamble of that directive also mentions the Council's strategy for  the integra-

tionn of the environment and sustainable development into the CTP, a strategy which in its tur n stresses 

thee need to reduce the environmental impact of transport. 
1699 C0M(2oo2)22 and COM(2002)23. 
1700 Proposal for  a directive on safety on the Community' s railways and amending Council Directive 95/18 

onn the licensing of railway undertakings and Directive 2001/14 on the allocation of railway infrastruc -

tur ee capacity and the levying of charges for  the use of railway infrastructur e and safety certification, 

COM(2002)2I. . 
171171 Council Directive 96/49 on the approximation off  the laws of the Member States with regard to the 

transportt  of dangerous goods by rail , OJ1996 L235/25. 
1711 OJ 1976 L21/10 and OJ 1982 L301/1. 
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3.2.5.55 Ai r transport 

TechnicalTechnical standards 
Technicall  harmonisation relating to the air transport mode is 

achievedd by way of Council Regulation 3922/91 on the harmonization of techni-
call  requirements and administrative procedures in the field of civil aviation, and 
Councill  Directive 93/65 on the definition and use of compatible technical speci-
ficationss for the procurement of air traffic management equipment and systems 
(amendedd by Commission Directive 97/15 adopting Eurocontrol standards).173 

Communityy action in relation to the coordination of air-traffic control in Europe 
wil ll  be discussed below, in the section on traffic management (Section 3.2.6.4). 
Neitherr Regulation 3922/91, which contains common standards with respect to 
thee design, manufacture, operation and maintenance of aircraft as well as with 
respectt to the actors involved in these tasks, nor Directive 93/65, which sets 
technicall  specifications for the procurement of equipment and systems for air 
trafficc control purposes, includes an explicit reference to the environment. 

AirAir  safety 
Communityy air safety measures (incl. proposed measures) relate to the 

investigationn of civil aviation accidents and incidents,174 a European Aviation 
Safetyy Agency,175 safety requirements for cabin crew,176 and on occurrence 
reporting.1777 In addition to these measures, there exists a regulation on air 
carrierr liability in the event of accidents.'78 Also, a proposal lies on the table to 
amendd the 1991 regulation on technical rules and administrative procedures 
inn order to include harmonised safety rules for the commercial operation of 
aircraft.1799 The regulation establishing a European Aviation Safety Agency has a 
considerablee environmental component. The principal objective of the regula-
tionn is to establish and maintain a high level of civil aviation safety in Europe 
(Articlee 2,1). However, one of its additional objectives is said to be 'to ensure a 

mm OJ1991 L373/4 and OJ1993 L187/52. 
1744 Council Directive 80/1266 on future cooperation and mutual assistance between the Member States in 

thee field of air accident investigation {OJ 1980 L375/32), which was repealed by Council Directive 94/56 

establishingg the fundamental principles governing the investigation of civil aviation accidents and 

incidents,, (0/1994 L319/14). 
1755 Regulation 1592/2002 on establishing common rules in the field of civil aviation and creating a Euro-

peann Aviation Safety Agency, OJ 2002 L240/1. 
1766 Proposal for a Council Directive on safety requirements and attestation of professional competence for 

cabinn crew in civil aviation, 0^(1997)382, amended proposal COM(i999)68. 
1777 Proposal for a directive of the EP and of the Council on occurence reporting in civil aviation, 

COM(20oo)847--
1788 Council Regulation 2027/97 on air carrier liability in the event of accidents, OJ 1997 L285/1. 
1799 C0M(2000)I2I. 
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highh uniform level of environmental protection' (Article 2, 2 (a)). The means 
off  achieving these objectives are the adoption of common rules in relation to 
civill  aviation (essential requirements for airworthiness and for environmental 
protection,, certification, etc.) and the establishment of an independent European 
Aviationn Safety Agency. The agency is designed to ensure the proper function-
ingg and development of civil aviation safety (Article 12). Common rules in the 
fieldfield of civil aviation security were proposed to be strengthened in the wake of 
thee dramatic events of the nth of September 2001.180 

AircraftAircraft  noise emission standards 
Ass early as December 1979, the Community adopted a ban on the registra-

tion,tion, by Member States, and on the use, in the territory of the Member States, of 
specifiedd aircraft (propeller driven and subsonic jet aeroplanes) if they had not 
beenn granted a noise certification that proved that they complied with the noise 
emissionn requirements in Chapters 2, 3, 5 or 6 of Annex 16 of the Convention 
onn International Civil Aviation (the Chicago Convention).'8l Over ten years later, 
ass of the 1st of November 1990 to be precise, a ban on the registration by the 
Memberr States of (civil subsonic jet) aircraft not complying with Chapter 3 of 
Annexx 16 was instigated.182 In other words, pursuant to this legislation, Member 
Statess could no longer register aircraft that simply complied with Chapter 2 
(alsoo 'Chapter 2 aircraft'). This was merely the first stage in the phase-out of 
thesee aircraft, however. In a next stage, starting on the 1st of April 1995, the 
operationoperation or use at Community airports of the Chapter 2 aircraft was increas-
inglyy restricted and it was ultimately banned in April 2002.183 In addition, in 
1999,, a specific regulation was adopted concerning the registration and opera-
tionn within the Community of so-called 'recertificated civil subsonic jet aero-
planes'' or aeroplanes initially not noise-certificated or certificated to Chapter 2 
standardss but modified so as to meet Chapter 3 standards.184 In fact, it mainly 
concernedd Chapter 2 aircraft with so-called 'hushkits'. These are muffler devices 

Proposall  for  a regulation of the EP and of the Council on establishing common rules in the field of 

civill  aviation security, COM(20oi)575- Agreement was reached on the proposal in December  2002: see 

IP/02/1879. . 

Councill  Directive 80/51 on the limitatio n of noise emissions from subsonic aircraft , OJ1980 L18/26. 

Councill  Directive 89/629 on the limitatio n of noise emission from civil subsonic jet aeroplanes, OJ 

19899 L363/27. 

Councill  Directive 92/14 on the limitatio n of the operation of aeroplanes covered by Part II , Chapter  2, 

Volumee 1 of Annex 16 to the Convention on International Civil Aviation, second edition (19S8), OJ 1992 

L76/21. . 

Councill  Regulation 925/1999 on the registration and operation withi n the Community of certain types 

off  civil subsonic jet aeroplanes which have been modified and recertificated as meeting the standards of 

volumee I, Part II , Chapter  3 of Annex 16 to the Convention on International Civi l Aviation, thir d edition 

(Julyy 1993), OJ 1999 L115/1. 
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fittedfitted to engines to make them less noisy. After the 4th of May 2000, aircraft 
withh such devices could no longer be registered in the Member States. Analogue 
ruless applied to aircraft registered outside the EU. Even though the 1999 regula-
tionn did not provide for the removal of already operating hushkitted aircraft but 
simplyy froze the fleet, it caused quite a lot of friction on the international stage, 
especiallyy between the EU and the US.l8s Whereas the previous EC legislation 
onn aircraft noise standards had been based on or had been in line with the 
internationall  legal regime, as laid down in the Chicago Convention and the 
ICAOO resolutions, the hushkits regulation went further, mainly as a response 
too the failure to reach agreement in the ICAO on the issue of further measures 
too control aircraft noise.186 Negotiations in the ICAO have only recently led to 
aa more flexible attitude towards stricter measures, especially in relation to the 
worstt affected airports. Consequently, the Commission presented a proposal 
forr a directive paving the way for a further reduction in aircraft noise after the 
phase-outt of the Chapter 2 aircraft. The proposed directive was adopted in 
Marchh 2002 as Directive 2002/30.187 This directive repeals the 1999 directive 
onn recertified aircraft. Instead, it introduces the term 'marginally compliant 
aircraft'.. These are aircraft that meet the Chapter 3 standard by a small margin. 
Again,, these are often Chapter 2 aircraft that have been hushkitted.188 Under 
certainn conditions, operating restrictions on these marginally compliant aircraft 
mayy be introduced. A10 year long exemption is provided for aircraft registered 
inn developing countries (Article 8). 

Besidess the clear environmental aim of reducing noise nuisance, Directive 
2002/300 as well as the earlier legislation have a strong internal market compo-
nent.. The Preamble of Directive 2002/30 stresses that, as a key objective of 
thee CTP, sustainable development requires 'an integrated approach aimed at 
ensuringg both the effective functioning of the Community's transport systems 
andd the protection of the environment'. The introduction of common param-
eters,, such as the definition of a marginally compliant aircraft, are essential for 
safeguardingg the internal market (<ƒ Regulation 2408/92 on access for Commu-
nityy air carriers to intra-Community air routes) as well as for the harmonious 

1855 Commission Press release, IP/01/1683 and White Paper 'European transport policy for 2010', 

COM(200i)370,, p. 39. On the validity of Regulation 925/1999 see: Joined Cases C-27/00 and C-122/00 

Omegaa Air [2002] ECR {-2569. 
t866 See Commission Press release, IP/01/1683. 
1877 Directive 2002/30 of the EP and of the Council on the establishment of rules and procedures with 

regardd to the introduction of noise-related operating restrictions at Community airports, OJ 2002 L85/ 

40. . 
1888 Commission Press release, IP/01/1683. Article 2 (d) of Directive 2002/30 defines them as: 'civil 

subsonicc jet aeroplanes, that meet the certification limits laid down in Volume 1, Part II, Chapter 3 of 

Annexx 16 to the Convention on International Civil Aviation by a cumulative margin of not more than 

5EPNdBB {Effective Perceived Noise in decibels)'. 
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applicationn of other harmonising legislation, especially Directive 92/14 on the 
phase-outt of Chapter 2. Just like the Community is bound by the international 
regime,, Member States must adhere to Community legislation in the field. They 
cannott ban or restrict the operations of aircraft that have not been banned or 
restrictedd at the Community level, as the above-discussed Commission decision 
relatingg to Karlstad airport showed. In this decision, the Commission recalls 
thatt Directive 92/14 on the phase out of Chapter 2 aircraft is a measure of total 
harmonisation.. The only layway Regulation 2408/92 on access for Community 
airr carriers to intra-Community air routes gives Member States can be found 
inn Article 9 of that regulation. This provision allows Member States to restrict 
orr refuse the exercise of traffic rights, i.e. the landing of aircraft, when 'serious 
congestionn and/or environmental problems' exist. It is evident that, as an excep-
tionn to the rule, this provision must be interpreted strictly. 

AirAir  emission standards for aircraft 
Inn addition to the noise emission standards, the Commission had proposed 

aa directive aimed at controlling certain air emissions from aircraft.'89 The 
proposall  was withdrawn, however. It would seem this happened because the 
Communityy does not have the authority to introduce more stringent measures 
thenn those set at the international level. International air emission standards 
forr aircraft are laid down in Volume II of Annex 16 to the Chicago Convention. 
Thee standards relate to four categories of aircraft engine emissions: smoke, 
unburnedd hydrocarbons (HC), carbon monoxide (CO) and nitrogen (NOx). 

3.2.5.66 Maritime transport 

Thee body of Community legislation aimed at harmonising tech-
nicall  and safety requirements in relation to maritime transport is quite exten-
sive.. Initially, Community rules in this area were based on relevant international 
rules,, most notably, the IMO (International Maritime Organisation) Conven-
tionss and rules.190 A series of major shipping accidents (Amoco Cadiz, Exxon 
Valdez,, the Herald of Free Enterprise, Estonia and the Erika), however, resulted 
inn more stringent EC action. Besides the above-mentioned provisions on safety 
inn the social legislation relating to seafarers (see Section 3.2.4), the Community 
legislationn in this field concerns: 

 the transfer of ships from one register to another (Council Regulation 
613/91);19' ' 

' ^^  Proposal for  a Council Directive on the limitatio n of the emission of oxides of nitrogen from civil 

subsonicc jet aeroplanes, 001*1(97)629. 
1900 See Nollkaemper  1998, p. 85. 
1911 Council Regulation 613/91 on the transfer  of ships from one register  to another  within the Community, 

OJOJ19911991 L68/1. The Preamble refers to a high level off  ship safety and environmental protection while the 

mainn body contains specific environmental provisions. 
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 radionavigation systems (Council Decision 92/143) ;191 

 common rules for ship inspection (Council Directive 94/57);'9} 

 rules on port state control (Council Directive 95/21) i194 

 safety management of Ro-Ro passenger vessels (Council Regulation 3051/ 

95);195 5 

 safety requirements for marine equipment (Council Directive 96/98);196 

 safety standards for fishing vessels (Council Directive 97/70);197 

 safety rules and standards for passenger ships (Council Directive 98/ 
18);198 8 

 rules on the registration of persons sailing on board passenger ships 
(Councill  Directive 98/41);199 

 a system of mandatory surveys for the safe operation of certain passenger 
shipss (Council Directive 1999/35);200 

1922 Council Decision 92/143 on radionavigation systems for Europe, OJ1992 L59/17, which is aimed at 

ensuringg the highest degree of safety of navigation and protection of the marine environment. 
1933 Council Directive 94/57 on common rules and standards for ship inspection and survey organizations 

andd for the relevant activities of maritime administrations, OJ 1994 L319/20, substantially amended 

byy Directive 2001/105 of the EP and the Council, OJ 2002 L19/9 (one of the measures of the so-called 

Erikaa 1 package). 
1944 Councill  Directive 95/21 concerning the enforcement, in respect of shipping using Community ports 

andd sailing in the waters under the jurisdiction of the Member States, of international standards for 

shipp safety, pollution prevention and shipboard living and working conditions (port State control), OJ 

19955 L157/1, substantially amended by Directive 2001/106 of the EP and of the Council, OJ 2002 L19/17 

(onee of the measures of the so-called Erika I package). 
1955 Council Regulation 3051/95 on the safety management of roll-on/roll-off passenger ferries (ro-ro 

ferries),, OJ 1995 L320/14. This regulation is aimed at enhancing safe management, safe operation and 

pollutionn prevention of these kind of ferries operating to or from Community ports - Article 1. 
1966 Council Directive 96/98 on marine equipment, OJ 1997 L46/25. This directive is designed to enhance 

maritimee safety and the prevention of marine pollution through the uniform application of the interna-

tionall  standards relating to marine equipment. 
1977 Council Directive 97/70 setting up a harmonised safety regime for fishing vessels of 24 metres in 

lengthh and over, OJ 1998 L34/1. The directive is aimed at enhancing maritime safety and avoid distor-

tionss of competition. 
1988 Council Directive 98/18 on safety rules and standards for passenger ships, OJ 1998 L144/1. The direc-

tivee is designed to enhance maritime safety and avoid distortions of competition. 
1999 Council Directive 98/41 on the registration of persons sailing on board passenger ships operating to or 

fromm ports of the Member States of the Community, OJ 1998 L188/35. The directive is designed also to 

enhancee maritime safety. 
zooCouncill  Directive 1999/35 on a system of mandatory surveys for the safe operation of regular ro-ro ferry 

andd high-speed passenger craft services, OJ 1999 L138/1. The directive also wishes to improve safety in 

thee maritime transport of passengers as well as avoid distortions of competition. 

338 8 



CHATTE RR VI THEE COMMO N TRANSPORT POLICY AND THE ENVIRONMEN T 

 rules on port reception facilities for ship-generated waste (Directive 
2000/599 of the EP and of the Council);101 

 harmonised requirements for the loading and unloading of bulk carriers 
(Directivee 2001/96 of the EP and of the Council);*"* 
 rules on the phasing-in of double hull oil tankers (Regulation 417/2002 of 
thee EP and the Council);ao* 
 rules on stricter control of maritime traffic through a notification 
system;204 4 

 the establishment of a European Maritime Safety Agency;205 

 the establishment of a Committee on Safe Seas and the Prevention of 
Pollutionn from Ships (COSS);106 

 Proposal for a regulation on the establishment of a European pollution 
damagee compensation fund.*07 

2011 Directive 2000/59 of the EP and of the Council on port reception facilities for  ship-generated waste and 

cargoo residues, OJ 2000 L332/81. Despite the fact that the directive is based on Articl e 80, 2 EC, the 

legall  basis for  transport measures, it seems to be predominantly aimed at improving the protection of 

thee marine environment (cf Preamble and Articl e 1). 
2022 Directive 2001/96 of the EP and of the Council establishing harmonised requirements and procedures 

forr  the safe loading and unloading of bulk carriers, OJ 2002 L13/9. Again, the measures has safety and 

internall  market aims. 
2033 Regulation 417/2002 of the EP and of the Council on the accelerated phasing-in of double hull or 

equivalentt  design requirements for  single hull oil tankers and repealing Council Regulation 2978/94, 

OJOJ 2002 L64/1. This regulation was also one of the measures of the so-called Erika I package. The regu-

lationn which is repealed, Council Regulation 2978/94 (OJ 1994 1.319/1), was designed to promote the 

usee of environmentally friendly oil tankers (double hull oil tankers) by requirin g the national authorities 

too implement relevant international rules or  by reducing levies on those kinds of vessels. 
2044 Directive 2002/39 of the EP and of the Council establishing a Community vessel traffi c monitoring 

andd information system and repealing Council Directive 93/75, OJ 2002 L208/10. This is one of the 

measuress adopted under  the Erika II  package. It repeals Council Directive 93/75 (OJ 1993 L247/19) 

whichh laid down minimum requirements for  vessels bound for  or  leaving Community ports and carry-

ingg dangerous or  polluting goods in order  to prevent and minimise serious accidents with vessels carry-

ingg dangerous or  polluting goods. It referred to international environmental agreements. 
2055 Regulation 1406/2002 of the EP and of the Council establishing a European Maritim e Safety Agency, 

OJOJ 2002 L208/1. This is one of the measures adopted under  the Erika II  package. 
2066 Regulation 2099/2002 of the EP and of the Council establishing a Committee on Safe Seas and the 

Preventionn of Pollution from Ships (COSS), OJ 2002 L324/1. See also Directive 2002/84 of the EP and 

off  the Council amending the Directives on maritim e safety and the prevention of pollution from ships, 

OJOJ 2002 L324/53. 
2077 COM{200o)8o2-3- This is the thir d measure of the Erika II  package. 
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Too a greater or a lesser extent, most of the above-mentioned rules have a dual 
purpose:purpose: they are aimed at enhancing safety of human life at sea in the sense 
thatt they are designed to prevent human injury or loss of life at sea (protection 
off  human health, directly). At the same time, however, they contribute to the 
attainmentt of the environmental objectives since they want to avoid damage 
too the marine environment, i.e. prevent pollution of the marine environment. 
Integrationn of environmental concerns is often inevitable in this legislation 
becausee a measure that prevents the occurrence of accidents so as to save lives 
wil ll  automatically also protect the environment. Certain of the above-mentioned 
measuress are nevertheless solely aimed at safety and do not mention environ-
ment.. The safety standards relating to passenger ships, in particular, are in the 
firstfirst place aimed at saving human lives and not at preventing marine pollution. 

3.2.66 Transport infrastructure 

3.2.6.11 Introduction 

Ann adequate infrastructure, i.e. the provision of infrastruc-
turee and the access to infrastructure, has always been crucial for transport.208 

Goodd infrastructure has and relevant measures relating to it have become even 
moree important over the years, however, as a result of certain developments, 
especially,, the liberalisation of both the economic markets in general and the 
transportt markets in particular. a°9 Not only have these developments led to a 
greaterr demand for transport and thus a greater need for infrastructure,*10 they 
havee resulted also in the abolition of direct regulation concerning transport 
operations.. Consequently, the influence of infrastructure policy in determining 
issuess such as the overall level of transport to be promoted and the direction of 
itss flows but also the modal split of transport,2" has become greater.212 Thus, it 
iss not surprising that the Community has tried to adopt appropriate measures 
inn this field. This has proven rather difficult, however. Right from the start of 
thee CTP, transport infrastructure - and the related issue of cost allocation - has 
beenn one of the major stumbling blocks of this particular Community policy 
area.2'33 Before the start of the development of a Trans-European Transport 
Networkk in 1992, the coordination of infrastructure investment was limited. 

Kapteynn & Verloren van Themaat 1998, p. 1206. 
1099 Button 1994, p. 33. 
1100 Topmann 1994, p. 181-183. 

*""  The modal split is the market share of each of the different transport modes. 
1122 Button 1994, p- 33- See also OECD Working Group on the State of the Environment 1999, p. 37 (on file 

withh the author). 
2133 Greaves 1991, p. 49. 
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Infrastructuree projects in Member States were financed by the Community on 
ann experimental and ad hoc basis only. Harmonisation of infrastructure charg-
ingg systems appeared even more difficult. The reason for this lies in the fact 
thatt both across transport modes as well as within and between Member States, 
infrastructuree charging systems have been diverging widely."4 Before turning 
too the Community legislative acts and proposals relating to infrastructure charg-
ing,, the coordination of infrastructure investment and the development of a 
Trans-Europeann Transport Network wil l be analysed. These paragraphs on infra-
structuree coordination and charging will be supplemented by a brief analysis of 
trafficc flow management systems and spatial planning action. 

3.2.6.22 Coordination of infrastructure investment 

InIn the 70s, a committee in the field of transport infrastructure 
wass set up as a forum for consultation on national infrastructure projects.ais 

Despitee attempts to develop a medium-term infrastructure investment pro-
gramme,, the EC financed infrastructure projects in Member States only on 
ann experimental and ad hoc basis in the 80s.216 The majority of these projects 
concernedd road infrastructure, although some funding also went to railway 
andd combined transport projects. In 1992, provisions on the establishment 
andd development of Trans-European Networks in certain areas (TEN) were 
includedd in the EC Treaty. One of those areas was transport. The creation of the 
Trans-Europeann Transport Network (TEN-T) was designed, first and foremost, 
too contribute to the smooth functioning of the internal market. TEN-T wanted 
too develop a better integrated transport system in the EC and, hence, stimulate 
economicc growth, competitiveness and employment. In addition, the network 
wass to strengthen economic and social cohesion. All existing infrastructure 
networkss relating to the various transport modes were to be integrated into a 
trans-Europeann network. Besides, the Treaty provisions on the TENs (mentioned 

" 44 Whit e Paper  'Fair  Payment for  Infrastructur e Use: A phased approach to a common transport infra -

structur ee charging framework in the EU', COM{ IQQ8)466 . See also Kapteyn &  Verloren van Themaat 

1998,, p. 1172-1173. 
1155 Council Decision 78/174 institutin g a consultation procedure and setting up a committee in the field of 

transportt  infrastructure , OJ1978 L54/16. 

" 66 Council Regulation 3600/82 on the granting of limited support in the field of transport infrastructure . 

OJOJ 1982 L376/10; Council Regulation 3620/84 on a specific measure in the field of transport infrastruc -

ture,, OJ 1984 L333/58; Council Regulation 4059/86 on the granting of financial support to transport 

infrastructur ee projects, OJ 1986 L378/24; Council Regulation 4070/87 on the grant of support to 

transportt  infrastructur e projects, OJ 1987 L380/33; and Council Regulation 4048/88 on the grant of 

financialfinancial  support to transport infrastructur e projects, OJ 1988 L356/5. See for  more details: Tromm 

1990,, p. 238-240 and Button 1994, p. 74-85. 
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abovee in Section 3.1.3), general secondary legislation on the networks as well as 
network-specificc guidelines were adopted. For TEN-T, guidelines were enacted in 
1996.. The decision setting out the TEN-T guidelines (and containing the objec-
tives,, priorities and broad lines of the measures envisaged) indicates that the 
networkk wil l comprise transport infrastructure (road, rail and inland waterway 
networks,, the seaports, and inland waterway ports), traffic management systems 
andd positioning and navigation systems (Article 3).217 Besides the general TEN-
objectives,, i.e. the smooth functioning of the internal market and the strength-
eningg of economic and social cohesion, the guidelines also mention the need to 
ensuree sustainable mobility of persons and goods, 'while helping to achieve the 
Community'ss objectives, particularly in regard to the environment and competi-
tion'' (Article 2). Furthermore, Article 5, which identifies the priorities, includes 
'thee integration of environmental concerns into the design and development of 
thee network'. A project can be considered to be of common interest, and thus 
eligiblee for Community aid, only if it pursues the objectives set out in Article 2 
andd corresponds to one or more of the priorities listed in Article 5. In addition, 
thee guidelines provide for the carrying out of an environmental impact assess-
mentt in accordance with Directive 85/337 ty m e Member States when realising 
thee projects identified (Article 8,1). At the same time, it is indicated that the 
Commissionn shall develop appropriate methods to analyse the environmental 
impactt of the whole network (Article 8, 2). 

Guaranteess in relation to environmental protection can be found in the 
generalgeneral TEN-legislation as well. Council Regulation 2236/95 sets out the condi-
tionss and procedures for granting Community financial support to projects of 
commonn interest in the field of TENs (Article 1).318 Various provisions refer to 
thee environment. First, Article 6 stipulates that the decision to grant Commu-
nityy assistance should take account of, inter alia, the environmental conse-
quencess of the project in question. That is why each application for financial 
aidd should include a summary description of the environmental impact of the 
projectt (based on the assessments carried out in accordance with Directive 
85/337)) (Article 9). Second, Article 7 contains a more general condition stipulat-
ingg that the projects financed under the regulation must comply with, amongst 
other,, EC environmental law and policy. Third, in the monitoring requirements 
itt is stipulated that the evaluation of the projects realised shall include an evalu-
ationn of their environmental impact (Article 15,4). Thus, complying with EC 
environmentall  law and policy in general and taking account of the environmen-
tall  consequences of the project in question in particular are apparently condi-

2177 Decision 1692/96 of the European Parliament and of the Council on Community guidelines for the 

developmentt of the trans-European transport network, OJ1996 L228/1. 
1,88 Council Regulation 2236/95 laying down general rules for the granting of Community financial aid in 

thee field of trans-European networks, OJ 1995 L228/1, as recently amended by Regulation 1655/1999, OJ 

19999 L197/1. 
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tionss for receiving Community support. This could be regarded as an applica-
tionn of the instrument of cross-compliance (see further below). 

Ass for the adoption of technical standards by the Community in order to 
realisee TEN-T (as required by Article 154, 2 EC), reference should be made to 
thee legislation on technical harmonisation discussed above, such as Council 
Directivee 96/48 on the inter-operability of the trans-European High Speed Rail 
Systemm and Directive 2001/16 of the EP and of the Council on the interoperabil-
ityy of the trans-European conventional rail system (see also above in section on 
technicall  harmonisation, Section 3.2.5.3). 

3.2.6.33 Transport infrastructure charging 

Background:Background: fair and efficient pricing in transport 
Ass already indicated in the introduction to these paragraphs 

onn transport infrastructure legislation, harmonisation of charging principles by 
thee Community has appeared difficult, especially because there exists a great 
diversityy of infrastructure charging systems both within and between Member 
Statess as well as across transport modes. Such harmonisation has been consid-
eredd necessary, however, in the first place, because the current situation leads 
too significant distortions of competition, again, not just within and between 
Memberr States but also between transport modes (i.e. distortion of intermodal 
competition).. The latter leads to modal imbalance. The more complex charges of 
raill  freight, for example, raise administrative costs, which make it less competi-
tivee in comparison with, for example, road haulage.*19 A second problem with 
currentt charging systems, which is also damaging for the competitive position 
off  rail transport, is the fact that external costs are not generally reflected in the 
chargess levied on users. Thus, it has been observed that infrastructure charg-
ingg reform could solve or moderate some of the transport sector's problems, 
suchh as the escalating congestion and environmental problems. And finally, 
asas a third benefit, it has been pointed out that infrastructure charging reform 
couldd stimulate or consolidate the move away from purely public financing of 
transportt infrastructure construction and towards a greater involvement of the 
privatee sector in this field (see also public-private partnerships or PPP)."° Thus, 
inn sum, the objectives of a Community approach on infrastructure charging 
wouldd be 'to improve the overall efficiency of the provision and use of European 
transportt infrastructure, promote fair competition, safeguard the single market 
andd enhance the sustainability of the transport system'."1 

2199 Whit e Paper  'Fair  Payment for  Infrastructur e Use: A phased approach to a common transport infra -

structur ee charging framework in the EU', COM{i998)466, p. 3-4. 
1 200 (1014(1998)466, p. 1-5. For  the last element: see also Button 1994, p. 90. 
2211 COM (1998)466, p. 5. See also Communication Internal Market and environment, COM{*999)263, p. 

14--
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Forr these purposes, the Commission suggested a gradual and phased harmo-
nisationn of the charging principles in all major commercial transport modes 
basedd on the 'user pays' principle. The common principles would not, however, 
imposee a centralised Community charging scheme but, rather, a framework 
withinn which Member States would be free to set charging levels. The Commis-
sionn believed the policy towards common charging principles could best be 
implementedd on a step-by-step basis, with the first phase (until 2000), consisting 
off  the introduction of charging systems in rail and airports. Charging of exter-
nall  costs would be allowed but total charging levels would be capped by average 
infrastructuree costs. In a second phase (2001-2004), charging systems would 
bee further harmonised and adapted, in particular for heavy goods vehicles, rail 
transportt and in the ports sector. Charges should not go beyond marginal social 
costss (including external costs). And finally, in a third stage (beyond 2004), the 
actionn taken under the first two stages would be reviewed and the Community 
frameworkk would be updated in the light of the results of the review. Up til l 
now,, two pieces of legislation have been adopted and a few others have been 
proposed.. A new directive on heavy goods vehicle taxes, road tolls and infra-
structuree charges and a new directive on rail infrastructure charging have been 
adoptedd while a proposal for a directive on airport charges and some common 
principless for air traffic services charges have been proposed. 

RoadRoad infrastructure charging - use by heavy goods vehicles 
Ann interesting piece of legislation, which was adopted already a while ago, 

wass Directive 93/89 harmonising heavy goods vehicle taxes, road tolls and 
infrastructuree charges in the Community."2 Above, in the paragraph on fiscal 
harmonisation,, it was indicated already that this directive set out a framework 
forr the harmonisation of heavy goods vehicle taxes (minimum rates, exemp-
tionss or reductions) as well as the conditions of charging road infrastructure 
costss to hauliers. Directive 93/89 was replaced by Directive 1999/62, however."3 

Thee content of the latter is very similar to the first, except that it allows for more 
differentiationn in the rates of tolls and user charges. In particular, rates may be 
differentiatedd on the basis of the emissions of the vehicles. In such a way, the 
moree polluting the vehicles are, the more they may be charged. In addition, Arti-
clee 9, 2 provides that a share of the amount of the userr charge or of the toll may 
bee attributed to environmental protection. 

Councill  Directive 93/89 on the application by Member States of taxes on certain vehicles used for the 

carriagee of goods by road and charges for the use of certain infrastructures, OJ1993 L279/32. 

Directivee 1999/62 of the EP and of the Council on the charging of heavy goods vehicles for the use of 

certainn infrastructures, OJ 1999 L187/42. 
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RailRail infrastructure charging 
Ass for railway infrastructure charging, reference can be made to the already-

mentionedd Directive 91/440, Directive 95/19 and Directive 2001/14 (see Section 
3.2.2.1).. The first directive simply provided that discrimination between railway 
undertakingss in the way in which infrastructure charges are set should be 
avoidedd and that they could vary to take account of mileage, train composition, 
andd specific requirements in terms of factors such as speed, axle load, and the 
degreee or period of infrastructure use. The second directive contained more 
provisionss concerning this matter. In addition to the non-discrimination clause, 
itt stated that: 

 revenues from infrastructure charges, plus state contributions, should 
(underr normal business conditions and over a reasonable time period) 
coverr infrastructure expenditure, and 
 charges should be fixed according to 'the nature of the service, the time of 
thee service, the market situation and the type and degree of wear and tear 
off  the infrastructure.**4 

Thus,, neither directive referred to environmental costs. In 2001, the Commu-
nityy institutions adopted a whole new directive on the levying of charges for 
thee use of railway infrastructure: Directive 2001/14."5 From the two main 
approachess existing in relation to rail infrastructure charging in Europe, i.e. the 
'Scandinaviann approach' (or SRMC-based approach) and the 'Adjusted average 
costt approach',"6 the Commission chose the first.127 This approach allows for 
infrastructuree charges to take account of the environmental costs of operating 
aa train (Article 7, 5). It further stipulates that charging of environmental costs 
shalll  be allowed only if it is applied at a comparable level to competing transport 
modess (Article 7, 5). Finally, Article 10 provides for temporary compensation 
schemess to be set up by Member States for unpaid environmental, accident-
relatedd and infrastructure costs. It is interesting to note that, despite these 
environmentall  provisions, the Preamble of the directive only reference to 
'sustainablee mobility' and to the fact that promoting optimal use of the railway 
infrastructuree wil l lead to 'a reductionn in the cost of transport to society'. It does 
nott explicitly mention environmental protection or environmental costs. 

" 44 Articl e 6, ir Articl e 8, i and Holder  1999, p. 112. 
1155 Directive 2001/14 of the EP and of the Council on the allocation of railway infrastructur e capacity and 

thee levying of charges for  the use of railway infrastructur e and safety certification, OJ 2001 L75/29. 

" 6Th ee first  approach consists of a relatively simple charging structur e with low variable charges based on 

short-runn marginal cost (SRMC), taking account of relevant external costs, and also adjusted to take 

accountt  of comparisons with other  transport modes. The second approach is aimed at raising a target 

amountt  of revenue, mostly but not only by way of variable charges. Holder  1999, p.113. 
117117 Articl e 7,3: 'charges shall be set at the cost that is directly incurred as a result of operating the trai n 

service''  - so it does not refer  to 'short-ru n marginal costs explicitly. 
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AirportAirport and ATS charges 
Airportt charging systems differ from one Member State to another and 

sometimess even within Member States. The charging system in some Member 
Statess contains an environmental component. Sometimes there is a specific 
noisee charge or the landing charge is modulated according to the noise of the 
aircraft."88 In order to harmonise these charging systems, the Commission 
presentedd a proposal for a directive on airport charges.229 By way of applying 
thee principle of'cost-relatedness.'it is aimed also at reducing the possibility for 
excessivee charging. The charges should be calculated on the basis of the costs of 
facilitiess and services provided by the airport. Besides allowing the implementa-
tionn of congestion charging, it also provides for the possibility of modulating, 
or,, in other words, differentiating, the charges in terms of the environment, 
e.g.. noise.2'0 Consequently, the proposal defines airport charges as 'the sums 
collectedd at an airport for the benefit of the management body and paid by the 
airport'ss users ensuring the remuneration of facilities and services which, 
byy their nature, can only be provided by the airport and which are related to 
handlingg passengers and freight, landing, lighting, parking of aircraft and, 
wheree appropriate, the security of passengers as well as the environmental 
effectss of handling aircraft' (Article 2, 4). 

Furthermore,, the Commission has proposed a common framework for aircraft 
noisenoise classification in order to complement the proposal on airport charges, 
althoughh it was indicated that the proposed framework could stand on its on as 
well.2311 The objective of the proposal is 'to enhance the environmental effective-
nesss of noise charges through the introduction of a common framework for the 
calculationn of noise charges applicable to individual aircraft'.2}a The first recital 
off  the Preamble even refers explicitly to the integration clause of Article 6 EC, 
whilee the second mentions the objective to promote the sustainable development 
off  transport activities. Besides this environmental side, the proposal also has a 
harmonisingg effect. The technical criteria in the proposal are based on the work 
off  TANC, a technical subgroup of the ECAC (European Civil Aviation Confe-
rence)) Group of Experts on the abatement of nuisance caused by air transport. 
Theyy are, reportedly, in accordance with established ICAO policy.2" A common 
noisee classification scheme would be necessary also if environmental standards 
weree used as a criterion for slot allocation (see also above, Section 3.2.2.1). 

22SC0M(2ooi)74,, p. 2. 

"9COM{97)i54--
1300 Article 5, i and 0)1^(1998)466, p. 22. 
2311 Proposal for a directive on the establishment of a Community framework for noise classification of civil 

subsonicc aircraft for the purposes of calculating noise charges, COM(20oi)74. 
2322 Explanatory memorandum, p. 5. 
2333 Explanatory memorandum, p. 3. 
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Andd finally, it should be observed (see also below in section on air traffic 
management,, Section 3.2.6.4) that charges on air traffic services (ATS) wil l have 
too include environmental costs if the proposed regulation on the provision of 
ATSS is adopted.114 This provision must be seen against the background of the 
Commission'ss observation, in its White Paper on infrastructure use charging,2" 
thatt ATS charges usually do not consider environmental or congestion costs 
fully.. If the charges for the use of airspace are 'en route' charges they are levied 
accordingg to aircraft weight and flight distance. However, if they are 'terminal 
areaa control' charges, they do not include the distance factor. The Commission 
thereforee continued that charging structures should reflect also 1) engine/fuel 
typee (to reflect emissions, and noise costs) and 2) time of travel. 

PortPort and maritime infrastructure charges 
Noo harmonisation seems to have occurred yet in relation to port and mari-

timee infrastructure charges. The only use made of fiscal incentives for safety 
andd environmental purposes could be found in Council Regulation 2978/94 on 
portt charges for segregated ballast oil tankers. This regulation has been repealed 
noww by Regulation 417/2002 on the accelerated phasing-in of double hull oil 
tankerss (see also above, Section 3.2.5.6). Council Regulation 2978/94 was 
designedd to promote the use of environmentally friendly oil tankers (double hull 
oill  tankers) by requiring the national authorities to implement relevant interna-
tionall  rules or by reducing levies on those kinds of vessels. The new regulation 
doess not seem to make use of fiscal incentives for environmental purposes. 

3.2.6.44 Traffic management 

RoadRoad traffic flow management systems 
Overr the years, the Community policy makers began to realise 

thatt the more intelligent use of existing infrastructure can help control some of 
thee problems caused by the growing road transport.2'6 In particular, it has been 
indicatedd that an efficient and safe managementt of the TEN-T can contribute 
too the alleviation of congestion and safety problems. That is why the Commu-
nityy has supported and stimulated investment in traffic management systems. 
Severall  programmes were set up to (help) fund the deployment of so-called 
'intelligent'intelligent transport systems and services' or ITS.1* 7 Funding occurs in the context 

aMM  C0M(200i)5Ó4. 

*»» COM{98)466, p. 21-22. 
233 Commission Communication 'Community strategy and framework for  the deployment of road trans-

portt  telematics in Europe', COM(97)223. 
i } 77 In 2001, the Commission launched the current programme: TEMPO (Trans-European intelligent 

transportt  systeMs projects). The costs of TEMPO projects in the period 2001-2006 amount to about 
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off  the TEN-T policy. In 2001, the GALILEO project or civil satellite positioning 
andd navigation system project was initiated.238 It wil l contribute also to efficient 
transport.. All of this action is said to have environmental benefits, mainly 
becausee it aims to combat congestion. The deployment of ITS is stimulated also 
byy way of specific Community R&D funding, as will appear from the overview 
off  transport-related R&D programmes, immediately below. 

AirAir  traffic management - a Single European Sky 
Ass for the coordination of air-traffic control in Europe, there is the so-called 

Singlee European Sky initiative of the Commission aimed at reforming the 
currentt organisation of air traffic management in Europe so as to reduce delays 
andd enhance safety. To this end, the Commission has presented the following 
documents: : 

 a Communication 'Action programme on the creation of the Single Euro-
peann Sky', with: 
»» a Proposal for a regulation laying down the framework for the creation 

off  the Single European Sky (the 'framework regulation').*39 

 a Communication on the implementation of the Single European Sky, 
with: : 
»» a Proposal for a regulation on the provision of air navigation services in 

thee Single European Sky; 
»» a Proposal for a regulation on the organisation and use of the airspace in 
thee Single European Sky; 
»» a Proposal for a regulation on the interoperability of the European Air 
Trafficc Management network.240 

InIn the near future, the Commission wil l transmit two more proposals: 
»» a Proposal for a Council decision on the signature by the EC of the 

Protocoll  of Accession of the EC to the European Organisation for the 
safetyy of air navigation (EUROCONTROL); 

»» a Proposal for the extension of the mandate of the European Air Safety 
Agencyy to the safety regulation of air traffic control services in the 
Singlee European Sky. 

1922 millio n Euros in total. See website DG Energy &  Transport. For  previous programmes (DRIVE and 

PROMETHEUS)::  see Button 1994, p. 174. 
1388 Council Regulation 876/2002 setting up the Galileo Joint Undertaking, OJ 2002 L138/1. 
239C0M(2OOl)l23. . 
24°C0M(2ooi)564. . 
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Onn the basis of the first proposed regulation (the 'framework regulation'), a 
SingleSingle European Sky should be created by 31 December 2004 at the latestt (Article 
1).. The main lines of action are: joint management of airspace, establishment 
off  a strong Community regulator, gradual integration of civilian and military 
management,, institutional synergy between the EU and Eurocontrol, intro-
ductionn of appropriate modern technology, and better coordination of human 
resourcess policy in the air traffic control sector.*41 The three proposals attached 
too the communication on the implementation of the Single European Sky quite 
obviouslyy concern the first specific measures necessary to realise the initiative. 

Thee question is: have environmental concerns been incorporated into this 
proposedd legislation in any way? The answer to this question is affirmative. First, 
Articlee 4 of the proposed framework regulation provides that measures on the 
organisationn and use of airspace shall be such that 'most flights take a straight 
linee between the points of departure and destination or take the route closest 
too this straight line, subject to compliance with the demands of safety, envi-
ronmentall  protection and the management of air traffic'. One of the proposed 
implementingg regulations (the proposed regulation on the organisation and use 
off  the airspace in the Single European Sky) further defines this provision by 
requiringg air navigation service providers to organise the phased implementa-
tionn of direct routings in the EUIR (European Upper Flight Information Region) 
ass the optimum economic and environmentally friendly usage of Community 
airspacee (Article 7). The planning and design of lower airspace shall be harmo-
nisedd to be consistent with upper airspace and shall take account of the environ-
mentt at and around airports (Article 9). Second, there is the proposed regulation 
thatt defines a Community framework for the provision of air navigation services 
orr air traffic services (ATS). Article 14, which sets common principles for user 
charges,, states that such charges must incorporate external costs, such as envi-
ronmentall  costs (Article 14, 2). External costs are defined as costs that are exter-
nall  to the operation of facilities and of services to airspace users. Third and final, 
thee essential requirements described in Annex II of the proposed regulation on 
thee interoperability of equipment, which the European Air Traffic Management 
network,, its systems and their constituents must meet, include environmental 
requirementss (Article 4 and Annex II) . The creation of the Single European Sky 
iss not just aimed at increasing efficiency for air traffic in the Community. It 
alsoo wants to offer optimum safety conditions. Specific air safety measures were 
discussedd above, in the part on technical harmonisation. 

2411 Commission Press release, IP/01/1398. 
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3.2.6.55 Spatial planning 

Spatiall  or land-use planning can be used as well to influence 
travell  demand. In 2000, the EEA reported that: 

'Spatiall  planning can be used effectively to influence travel needs and 
patterns,, but has received littl e attention from transport policy-makers and 
plannerss in recent decades. However, there has been renewed interest in this 
approachh since the early 1990s. Some countries (and cities) have taken initia-
tivess to better coordinate regional, urban and transport planning to improve 
accessibilityy while reducing the demand for car transport, for example through 
mixingg of urban functions, zoning, parking policies and improved public trans-
port.. Commission information-exchange initiatives such as the Car-Free Cities 
network,, the European Local Transport Information Service and the database 
onn Urban Management and Sustainability are contributing to the spread of good 
practices'.242 2 

Communityy initiatives relating to land-use planning will not go further than 
recommendationss for good practices, however, because, as the Commission put 
it,, 'land-use planning control is and will remain the responsibility of the local 
andd national governments'.243 

3.2.77 Transport research 

Thee First RTD Framework Programme did not provide for 
researchh support relating to the transport sector it seems,244 but a specific 
programmee for transport-related research was adopted (the 'EURETpro-
gramme')gramme') under the Second RTD Framework Programme and retained under 
thee Third.245 The general research objectives defined in this programme related 
too the improvement of the sector's competitiveness, the promotion of safety and 
thee protection of the environment. Even though environmental protection (or 
'reducingg the harmful environmental effects of transport') was listed as a gen-
erall  objective, the specific objectives, spelled out subsequently, seemed almost 

2422 EEA TERM 2000, p. 19. 
24}} COM(i999)640, p. 21. 
2 444 Council Resolution on framework programmes for  Community research, development and demonstra-

tionn activities and a first framework programme 1984 to 1987, OJ1983 C208/1. 
2455 Council Decision 87/516 concerning the framework programme for Community activities in the field 

off  research and technological development (1987 to 1991), OJ 1987 L302/1 and Council Decision 90/221 

concerningg the framework programme of Community activities in the field of research and technologi-

call  development (1990 to 1994), OJ 1990 L117/28. Council Decision 91/11 adopting a specific research 

andd technological development programme in the field of transport (EURET) (1990 to 1993), OJ 1991 

L8/16. . 
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entirelyy concerned with enhancing transport efficiency and safety. Nevertheless, 
onee of the criteria to be used for evaluating the research results was the extent 
too which the activities had contributed to reducing the harmful environmental 
effectss of transport. 

Thee Fourth RTD Framework Programme contained a subarea 'Transport' 
underr its first strategy that built on the experience gained from the previ-
ouss (EURET) programme.346 The specific programme for RTD in the field of 
transportt was aimed at stimulating economic growth, as well as strengthening 
competitivenesss and the development of employment in the Community. In 
particular,, the research was divided into strategic research for a trans-European 
multi-modall  transport system (understanding mobility, developing intermodal-
ity,, economics of the transport system, system organisation and interoperability, 
integrationn of new technologies and policy assessment) and specific research 
concerningg the optimization of each mode (railways, integrated transport 
chains,, air transport, urban transport, maritime transport and inland waterways 
andd road transport). At the same time, the programme had to contribute to find-
ingg ways to identify, assess and mitigate/reduce/minimise the negative environ-
mentall  effects of transport. 

InIn the Fifth RTD Framework Programme, not one but various thematic 
programmesprogrammes include transport-related RTD. The thematic programme 'Competi-
tivee and sustainable growth' contains the majority of the transport-related 
researchh priorities. Three of its so-called 'key actions' are relevant here: i) 
'Sustainablee mobility and intermodality', 2) 'Land transport and marine technol-
ogies'' and 3) 'New perspectives in aeronautics'.347 All of these key actions have 
ann environmental component but the first seems to have the strongest compo-
nent.. In contrast with research under the Fourth RTD Framework Programme, 
thiss key action is aimed at helping to break the link between economic growth 
andd increased traffic volumes. Its main strategy in this respect is contributing to 
thee development of intermodal transport. The second key action 'Land transport 
andd marine technologies' puts the emphasis on stimulating advanced technolo-
giess for the development of improved vehicles and vessels. Improved means 
efficient,, intelligent, safe, reliable and environmentally friendly (especially, 
reducedd emissions, recyclability). The key action on air transport ('New perspec-

''  Decision 1110/94 of the EP and of the Council concerning the fourth framework programme of the EC 

activitiess in the field of research and technological development and demonstration (1994 to 1998), OJ 

19944 L126/1 and Council Decision 94/914 adopting a specific programme for  research and technologi-

call  development, including demonstration in the field of transport {1994 to 1998), OJ 1994 L361/56. 

Decisionn 182/1999 of the EP and of the Council concerning the fifth  framework progamme of the EC 

forr  research, technological development and demonstration activities {1998 to 2002), OJ 1999 L26/1 

andd Council Decision 1999/169 adopting a specific programme for  research, technological development 

andd demonstration on competitive and sustainable growth (1998 to 2002), OJ 1999 L64/40. 
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tivess in aeronautics') is designed to facilitate the development of new airplanes 
inn order to enhance competitiveness and growth while at the same time trying 
too reduce environmental impacts and accident rates. Research relating to the 
so-calledd 'intelligent transport systems and services' or ITS, mentioned immedi-
atelyy above, is supported under the thematic programme 'User-friendly informa-
tionn society' of the Fifth RTD Framework Programme (key action 'Systems and 
servicess for the citizen'). 

Besidess the support for intermodality under the Fourth and the Fifth RTD 
Frameworkk Programmes, an additional call for proposals for demonstration 
projectss and priority studies relating to intermodal transport was placed in 
Decemberr 1997. The Commission also decided to co-fund the so-called INTER-
ACT-initiativee which aims to develop a comprehensive database on European 
researchh in the area of freight intermodalism.248 Pilot projects concerning 
combinedd transport have been supported through the so-called PACT (Pilot 
Actionss for Combined Transport) programme. It was launched in 1992, as an 
experimentall  five-year scheme, and renewed in 1998.249 The programme ended 
inn December 2001. However, the envisaged successor programme ('Marco 
Polo')) wil l not be operational before 2003. The available budget for the PACT 
programmee over the period 1992-2001 was 53 million euros. The legislation on 
thee programme explicitly mentions the (possible) positive impact on environ-
mentall  protection. *s° 

3.33 Main features of secondary 'transport-specific' environ-
mentall  legislation 

Somee environmental measures, in other words, measures that 
havee environmental objectives (either exclusively or mainly), are specifically 
designedd to tackle transport-induced environmental problems. Some of the 
environmentall  measures that may be mentioned in this context relate to the 
monitoringg of CO2 emissions from new passenger cars,251 voluntary agreements 

2488 Commission Communication on the progress of the implementation of the action programme on inter-

modalityy and intermodal freight transport in the EU, 0^(1999)519, p. 16. 
2499 Commission Decision 93/45 concerning the granting of financial support for pilot schemes to promote 

combinedd transport {OJ1993 L16/55) and Council Regulation 2196/98 concerning the granting of 

Communityy financial assistance for actions of an innovative nature to promote combined transport (OJ 

19988 L277/1). 
2500 While the Preamble of Commission Decision 93/45 'simply' mentions the need to manage the Commu-

nity'ss transport resources to optimum effect 'in accordance with environmental protection require-

ments',, Article 1 of Council Regulation 2196/98 specifies that the regulation wants to encourage the 

transferr of traffic from roads to more environment-friendly transport modes. 
2511 Decision 1753/2000 of the EP and of the Council establishing a scheme to monitor the average specific 

emissionss of CO2 from new passenger cars, OJ 2000 L202/1. 

352 2 



CHAPTERR VI  THE COMMO N TRANSPORT POLICY AND THE ENVIRONMEN T 

withh car producers,2*1 an action programme against marine pollution,3» but 
alsoo emission trading.154 Particularly interesting also is the so-called eco-points 
system.. This system was established in 1992. It was designed to reduce NOx 
levelss from transit traffic through Austria and, thus, through the Alpes. The 
lowerr the NOx emissions of a vehicle, the less it has to pay. The total number of 
availablee eco-points was reduced every year until emissions were cut by 60% by 
2003.2555 The allocation of eco-points takes place on the basis of Council Regula-
tionn 3637/92.ls6 When Austria joined the Community, the allocation system had 
too be adjusted.257 

44 Integration of environmental protection requirements 
intoo the CTP 

4.11 Introduction 

Similarr to the corresponding section in the previous chapter on 
thee CAP, this section wil l be dedicated to examining the environmental effects 
off  the above-described EC legislation in the transport field. It wil l be discussed, 
inn particular, whether, and if so how, the legislation making up the CTP has 
stimulatedd environmentally friendly, less environmentally damaging and more 
environmentallyy damaging behaviour. Has Community action reinforced 
environmentallyy damaging trends or, on the contrary, has it made an effort to 
counterr these developments? Again, a second step wil l consist of comparing 
thee environmentally insensitive and environmentally sensitive action. This wil l 

Commissionn Recommendation 2000/303 on the reduction of CO2 emissions from passenger cars 

(KAMA) ,, OJ 2000 Lioo/55 and Commission Recommendation 2000/304 on the reduction of CO2 

emissionss from passenger cars (JAMA), OJ 2000 Lioo/57. 

Decisionn 2850/2000 concerning a Community action programme against (accidental or deliberate) 

marinee pollution, OJ 2000 L332/1. 

Followingg a Green Paper on the subject, a proposal for a directive on a Community scheme for green-

housee gas emission allowance trading was presented in 2001: proposal for a directive of the EP and of 

thee Council establishing a scheme for greenhouse gas emission allowance trading within the Commu-

nityy and amending Council Directive 96/61, COM(200t)s8i (legal basis Article 175,1 EC). 

Websitee DC Energy and Transport (on file with the author). 

Councill  Regulation 3637/92 on a system of distribution of Rights of Transit (Ecopoints) for heavy goods 

vehicless with a laden weight of over 7,5 tonnes registered in a Member State transiting through Austria, 

OJ1992L373/1. . 

Commissionn Regulation 3298/94 laying down detailed measures concerning the system of rights of 

transitt (ecopoints) for heavy goods vehicles transiting through Austria, OJ 1994 L341/20 and Protocol 

No.. 9 to the Act of Accession of Austria, Finland and Sweden. 
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alloww me to draw some conclusions on the net result of this action for the actual 
environmentall  effects. 

4.22 Are the most environmentally damaging practices encour-
aged? ? 

4.2.11 By way of direct regulation 

LiberalisationLiberalisation of transport markets 
Above,, it was indicated already how transport growth outpaced 

economicc growth over the past 30 years. Many factors have contributed to this 
phenomenon.. A recent report, published by the EEA, indicates that the main 
drivingg forces for the growth in freight transport have been 'the globalisation of 
thee economy, the liberalisation of the internal market, the complexity of trad-
ingg networks, specialisation of production processes, preferences of customers 
andd decreasing transport costs'.2'8 Indeed, both the liberalisation of the internal 
markett in general and that of the transport markets in particular seem to have 
beenn responsible for more interstate trade. This has led to a growth in trans-
port,port, especially in road transport. In its turn, this growth in road transport has 
aggraviatedd transport-induced environmental problems.*59 The same conclusion 
hass been drawn in relation to the liberalisation of the air transport market in 
Europe.. In calculating the welfare effects of this liberalisation process, it was 
concludedd that the environmental costs have increased as a result of it.26° The 
Commissionn expected that the completion of the internal market would result 
inn an expansion of the transport sector.261 In fact, the creation of an EU-wide 
transportt market by a process of liberalisation and deregulation was considered 
necessaryy for the normal functioning of the 'Single Market'.262 

2588 EEA, TERM 2001, p. 6. The same report identifies the following as the important driving forces for car 

passengerr transport growth: growing car ownership, trends in transport prices and poor spatial plan-

ningg (leading to urban sprawl); TERM 2001, p. 6. 
2599 Topmann 1994, p. 181-183 and Wiers 1999, p. 333. See also Jahns-Böhm & Breier 1991, p. 525-526 and 

IEEPi992,p.. 31. 
2600 Even though it was found also that these costs were largely compensated by the gains in consumer 

welfare.. Schipper 2001, p. 165. 
2611 Commission Communication 'The future development of the common transport policy', Bull. EC Suppl. 

3/93.. See also Commission Communication on transport and C02, COM(98)204, p. 7 and Commission 

Communicationn 'Single Market and Environment', COM(i999)263, p. 13. See even the Fifth Environ-

mentall  Action Programme, OJ1993 C138/15. 
2622 Commission Communication 'Single Market and Environment', COM(i999)263, p. 13. 
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ReinforcingReinforcing modal imbalance 
However,, this is not the whole picture. Immediately above, I spoke of the 

negativee environmental effects of the liberalisation and subsequent growth of 
especiallyy the road and air transport sector. Indeed, transport growth has not 
beenn spread evenly between modes. While road and air transport, the two most 
environmentallyy damaging modes, represented the fastest-growing modes, the 
sharee of rail, the least environmentally damaging mode, decreased in fact/63 It 
seemss that Community policy had a hand in the creation of this 'modal imbal-
ance'' as well. The reason lies in the fact that, in comparison with the liberalisa-
tionn processes in relation to the road and air transport markets, the correspond-
ingg processes for rail  and maritime transport markets were, in economic terms, a 
lott less successful. Analysis of the application of Regulation 3577/92 on mari-
timee cabotage showed that the economic effects of liberalisation have been quite 
limited.2644 The same was concluded in relation to the application of Directive 
91/4400 on the development of the Community's railways. In a 1998 Commu-
nication,, the Commission reported that most Member States had adopted the 
legislationn necessary to create the access rights required under Directive 91/440, 
butt only four Member States had implemented the two complementary direc-
tivess (Directive 95/18 on the licensing of railway undertakings on Directive 
95/199 on the allocation of infrastructure capacity and the charging of infra-
structuree fees).26' In addition, the Commission had discovered that only two 
groupingss were offering services under the access rights of Directive 91/440. 
Inn other words, only two groupings had taken advantage of the opportunities 
createdd by this directive.266 The Commission believed this was mainly due to the 
factt that, for new entrants, start-up costs were high and competition was strong 
bothh from other dominant railway undertakings and other transport modes. 
However,, it was also because the legislative framework was incomplete. Better 
ruless for access to infrastructure, for charging and for capacity allocation had 
too be adopted (yet). The same was true for technical harmonisation. Commu-
nityy action relating to the removal of technical barriers to trade in trains and to 
theirr interoperability came rather late. As appears from the overview above (see 
Sectionn 3.2.5.3), rules on interoperability were adopted in 1996 for high-speed 
raill  system and in 2001 for the conventional rail system. The Commission itself 
indicatedd that the existence of these barriers restricted the development of rail 

Seee e.g. the Commission's Whit e Paper  'European transport policy for  2010: time to decide', 

COM(20oi)370,, p. 25: 'The share of the goods market carried by rail in Europe fell from 21% to 8.4%, 

despitee the fact that overall volume of goods transported increased dramatically' . 

DGG Transport, Guide to the Transort Acquis, October  1999, p. 31 (on file with the author). 

Commissionn Communication on the implementation and impact of Directive 91/440 on the develop-

mentt  of the Community' s railways and on access right s for  rail freight, C0M(i998)202, paras 33-34. 

'Seee also Holder  1999, p. 112. 
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transportt while 'road was capitalising on its freedom from technical barriers 
too fuel its development'.267 In fact, the overview above shows that while the 
liberalisationn processes for other transport modes have been completed already, 
thee corresponding process in relation to railway is still going on. The progressive 
liberalisationn of cabotage services in the road freight transport sector, for exam-
ple,, started already in 1994. In relation to the railway sector, national freight 
marketss still have not been opened for cabotage (see most recent proposals). 
Whilee certain legislation necessary for the liberalisation of the railway sector 
wass lacking, other legislation was in fact adopted. The first legislation adopted, 
however,, was designed, in particular, to restructure the financing of railways 
soo as to enable fair competition between transport modes. It wanted to tackle 
thee advantageous position railways had because of their links to governments. 
Inn particular, it was aimed at making railway undertakings operate indepen-
dentlyy from governments, and thus, create a level-playing field for all transport 
modes.. However, at the same time, efforts should have been made to tackle the 
areass where railways had disadvantages compared to other modes such as road 
transport.. It was difficult for railways in Europe to compete with other transport 
modess exactly because they were so fragmented, both in terms of their organisa-
tionall  structures and in terms of their technical compatibility.268 

Inn sum, it seems that the liberalisation of the road and air transport markets 
wentt a lot smoother than that of the rail and maritime transport markets and 
insteadd of counteracting this trend, the CTP has contributed significantly to 
thesee developments. Therefore, it can be argued that, in such a way, it has 
contributedd to the current situation of what is called 'modal imbalance'. The 
Commissionn itself has admitted that the liberalisation process was based on a 
modalmodal approach with an emphasis on achieving equal competitive conditions 
withinn each mode instead of taking an integrated approach to transport. The 
consequencee of this initial policy approach was, however, that, to use the words 
off  the Commission, 'the Single Market liberalisation process... tended to rein-
forcee the relative competitiveness of those modes which adapted the quickest 
too a liberalising approach, thereby accelerating the tendency in favour of road 
transport'.2699 As road and air transport are generally considered to be more envi-
ronmentallyy damaging than rail transport (Section 2.2), this policy approach 
mayy be regarded as representing a failure to integrate environmental concerns 
intoo the CTP. In this respect, it should be recalled that a lot of the more substan-
tiall  legislation relating to the liberalisation of the transport markets was adopted 
inn the end of the 80s and the beginning of the 90s, at a time when the integra-
tionn clause was already incorporated in the EC Treaty. Far from stimulating the 

2677 White paper on transport policy, COM(20oi)37o, p. 29. 
2688 Button 1994, p. 172. 
269DGG Transport, Guide to the Transort Acquis, October 1999, p. 31 (on file with the author). 
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growthh of the least environmentally damaging modes over the most environ-
mentallyy damaging ones, the initial policy approach did exactly the opposite. It 
shouldd be added to this, as appears from the overview above, that none of the 
'liberalisationn legislation' contains explicit environmental provisions, except for 
thee air transport legislation. 

4.2.22 By way of economic/market-based instruments? 

4.2.2.11 Instrument of financial aid 

Inn order to address the increasing transport demand, transport 
policyy makers all over Europe have chosen, until recently, to extend infrastruc-
ture,ture, especially road infrastructure.270 The data on the extension of infrastruc-
turee and investments in infrastructure again clearly illustrates the imbalance 
betweenn the various transport modes. The EEA reports that, since the 1970s, 
thee motorway network has grown by more than 50% while the conventional 
railwayy and inland waterways networks decreased by about 8-9% (even though 
thiss was partly due to the closure of unprofitable small lines) .271 Since 1993, the 
generall  level of infrastructure investment has been falling. As for the shares of 
investmentt in transport modes, apparently these have not changed since 1980. 
InIn 1995, road accounted for 62% and rail for 2&%.*?2 The increase in trans-
portt infrastructure capacity was regarded as necessary in order to cope with 
thee growing transport demand or, in other words, the ever-increasing need for 
mobilitymobility of persons and goods. From an environmental point of view, however, 
thiss is not a welcome trend of course. Not only does the development and expan-
sionn of infrastructure allow transport, the expansion in itself seems to generate 
neww traffic volumes.*7*  Indeed, studies show that there is a link between the 
developmentt of transport infrastructures and increases in traffic volumes, espe-
ciallyy for road transport. This is called 'infrastructure-induced mobility'.274 

InIn the early days (the 70s and 80s), Community policy seems to have contrib-
utedd to the extension of road infrastructure capacity because the majority of 
Communityy funding in this field was directed to road projects in Member 

2 700 EEA, Environmental Signals 2001, p. 35. 
2711 EEA, TERM 2000, p. 20 and EEA, Environmental Signals 2001, p. 35. 
2722 EEA, Environmental Signals 2001, p. 35. 
2733 Button 1994, p. 172 and EEA, TERM 2000, p. 21. The EEA observes in this respect: 'However, increases 

inn transport infrastructur e capacity lead to additional transport and, in turn , to demand for  yet more 

infrastructure .. Experience shows that new transport infrastructur e is not a sustainable solution to 

congestionn problems (for  example on roads and at airports), but simply tends to displace the problem in 

tim ee and place'. 
2744 OECD Workin g Group on the State of the Environment 1999, p. 37 (on file with the author). 
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States.. With the creation of the TEN-T came a more coordinated approach 
towardss EC support for infrastructure provision and investment. The develop-
mentt of a better integrated transport system in the EC/EU was designed to 
contributee to the proper functioning of the internal market and to the strength-
eningg of economic and social cohesion. However, in addition, the 1996 Guide-
liness on TEN-T include environmental objectives amongst the aims to which the 
networkk should contribute. It seems quite obvious it could do so by stimulating 
investmentt in infrastructure for environmentally friendly transport modes such 
ass railways, sea and inland waterways. Indeed, TEN investment has focused on 
rail,, but it has also focused on roads (39% and 38% respectively of total invest-
mentt in 1996/97 for example).275 Furthermore, while airports have a significant 
sharee of 16%, the share of seaports and inland waterways only amounts to 7%. 
InIn addition, it has been reported that implementation of the planned TEN road 
programmee is well ahead of the corresponding high-speed rail programme. 
Thus,, it appears that less effort has been made to integrate environmental 
concernss into the TEN-T then might be expected on the basis of the TEN-T 
Guidelines.. Consequently the EEA warns that, unless demand-management 
measuress are introduced, TEN will probably even generate additional transport 
demand.1766 More recently, however, the Community has tried to redress current 
fundingg patterns, in particular, by specifically concentrating on the provision of 
raill  and combined transport infrastructure.277 For the new period (2000-2006), 
itt is stipulated in Regulation 1655/1999 (amending the general financial regula-
tionn on TENs) that the majority of the funding for transport infrastructure 
projectss should be devoted to railways and combined transport while the share 
forr road projects will be limited to a maximum of one fourth.378 Such funding 
forr railway and combined transport infrastructure is essential if the use of these 
transportt modes is to be promoted.279 

Inn addition, it should be observed that the Commission recently proposed 
aa revision of the TEN-T guidelines. This revision is designed, in the first place, 
soo as to help reduce congestion on the roads and, in the second place, in order 
too better integrate the environmental protection requirements into the TEN-T 
policy.. It proposes to do the latter by giving greater priority to infrastructure for 
environmentallyy friendly modes (railways, inland waterways, short sea shipping 
andd intermodal operations) and by incorporating new environmental legisla-

,75COM(i998)6i4,p.a6. . 
2 766 EEA, TERM 2 0 0 0, p. 21. 

2 777 EEA, TERM 2 0 0 0, p. 21. 
2788 Regulation 1655/1999 of the EP and of the Council amending Regulation 2236/95 laying down general 

ruless for the granting of Community financial aid in the field of trans-European networks, OJ1999 

L197/1. . 
2799 See also OECD Working Group on the State of the Environment 1999, p. 37. 
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tionn (i.e. Directive 2001/42 on the assessment of the effects of certain plans and 
programmess on the environment).1* 0 The TEN-T budget, which amounted to 
1.88 billion Euro for the previous period (1995-1999), wil l be between 4.0 and 
4.22 billion Euro for the current period (2000-2006).281 The Commission has 
alsoo presented a proposal to amend the general rules for granting Community 
financialfinancial aid in the field of TENs.2*2 Special attention is given in this proposal to 
projectss that will contribute to the reduction of the imbalance between transport 
modess in general and to the improvement of rail transport in particular (see 
proposedd article 1). 

Forr reasons of completeness, it should be added to the above that most fund-
ingg for transport infrastructure comes not from the TEN-T budget but from the 
Cohesionn Fund, the Structural Funds and the European Regional Development 
funds.. The European Investment Bank (EIB) is also a major financier of trans-
portt infrastructure. These wil l not be discussed further here. It may be suffi-
cientt to observe that the investment by the bank reflects the traditional modal 
imbalancee (in other words, in favour of road transport). 

4.2.2.22 Other economic instruments 

PricePrice regulation 
Ann instrument that could be used to shift the balance towards 

lesss environmentally damaging transport modes is tariff or price regulation. 
Communityy law could require Member States to take account of or incorporate 
thee environmental costs of the various transport means when approving or 
settingg prices. This would result in an increase of road and air transport prices 
andd a decrease of inland waterways and railways transport. However, the initial 
Communityy legislation on the regulation of transport prices and conditions did 
nott include environmental criteria explicitly. Consequently, Member States were 
nott required to take account of environmental costs when regulating transport 
prices.. For most transport services, national tariff regulation is abolished now as 

22 ° Proposal for a decision of the EP and of the Council amending Decision 1692/96 on Community guide-

liness for the development of the trans-European transport network, COM{20oi)544, amended proposal: 

COM(2002)542.. It is interesting to observe that the Preamble of the proposal explicitly refers to the 

integrationn clause of Article 6 EC and indicates that it entails 'the promotion of modes that cause less 

damagee to the environment, namely rail transport, short sea shipping and inland waterway shipping.' 

Seee also IP/01/1357. Directive 2001/42 of the EP and of the Council on the assessment of the effects of 

certainn plans and programmes on the environment, OJ 2001 L197/30. 
2811 COM(2002)344, p. 7. 
22 1 Proposal for a regulation amending Council Regulation 2236/95 laying down general rules for the 

grantingg of Community financial aid in the field of trans-European networks, COM(20oi)545, amended 

proposall  COM(2002)i34. 
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aa result of the various liberalisation processes. As a rule, prices are determined 
freelyy by market forces. Price intervention is limited to certain well-defined 
exceptionall  situations. An example of how this is a missed opportunity from 
ann environmental point of view can be found in previous German law relating 
too air fares. Under German law it was provided that in order to be approved the 
tarifff  should not harm public interests and it was argued that the term 'public 
interests'' covered or included a (better) balance between the transport means.283 

Thee question is whether Member States are allowed, under the current regime, 
too require that parties to a transport contract take account of environmental 
costss when setting prices. The most effective situation from an environmen-
tall  point of view would be that the Community enacts legislation that not just 
allowss but rather requires Member States to take such action. 

FiscalFiscal instruments - environmentally unfriendly tax exemptions 
Ann important environmentally unfriendly tax exemption is the exemption of 

aviationn fuel from the excise duty on mineral oils. Because this tax legislation is 
discussedd in the Chapter on the EC energy policy, no further comments will be 
givenn on this matter here. 

4.2.33 By way of promoting R&D 

Whilee increasing attention has been given in the EC's trans-
port-relatedd research programmes to the need to develop technology for identify-
ing,, assessing and reducing or minimising the negative environmental effects 
off  transport activity, their main focus remains the development of technology 
whichh wil l promote economic growth and improve the competitiveness of the 
transportt sector. One of the sub-programmes under the latest programme 
mayy be an exception to this rule because it mentions the need to break the link 
betweenn economic growth and increased transport but this will be discussed 
furtherr below (in Section 4.3.3.1). 

2&i2&i  Winter 1996, p. 143. 
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4.33 Are environmentally friendly and/or the least environ-
mentallyy damaging practices encouraged? 

4.3.11 By way of direct regulation? 

4.3.1.11 By way of (traditional) c&c legislation 

RevitalisingRevitalising Europe's railways 
Thee two so-called 'Railway Packages' (i.e. the aooi direc-

tivess and the 2002 proposals), adopted or proposed in order to complete the 
liberalisationn of the railway market, have been presented as action designed to 
revitalisee Europe's railways, particularly by improving their competitiveness. 
Policyy documents accompanying these proposals and legislative acts as well as 
thee recent White Paper on the future CTP indicate that a more competitive and 
efficientt railway sector may help readjust the intermodal balance.284 In its turn, 
thiss should have environmental benefits. Indeed, at last, the (proposed) legisla-
tionn includes (better) common technical standards for the interoperability of the 
conventionall  rail system, for example. This wil l allow trains to run on any part 
off  the European network and thus better compete with road freight transport. 
Somee have proposed a lot more radical action in order to promote rail over other 
transportt modes, however. It has been suggested, for example, that a ban on 
mtra-Europeann flights over the mainland of less than 600 km specifically aimed 
att encouraging the use of high-speed trains should be instigated.285 It should be 
addedd that the said policy documents also point to the importance of stimulating 
raill  transportt in order to help control the growing road congestion problem.286 

EnvironmentalEnvironmental provisions in other market access legislation 
Inn contrast with the market access legislation for road transport (both freight 

andd passenger) and those for inland waterways and maritime transport, the 
relevantt legislation relating to air transport contains environmental provisions. 
EnvironmentalEnvironmental concerns are incorporated in three different pieces of legislation. 
First,First, the legislation, which provides for the opening up of the air transport 
markett within the EU (Regulation 2408/92), allows for the exercise of traf-
ficfic  rights to be restricted on the basis of environmental rules. However, as the 

2844 White Paper  'A Strategy for  revitalising the Community's railways', COM(9Ó)42i, p 6-7; Commission 

Communicationn 'Interna l Market and Environment', C0M(99)263, p. 13; White Paper  'European trans-

portt  policy for  2010: time to decide', COM (2001)370, p. 9-11 and Commission Communication 'Towards 

ann integrated European railway area', C0M(2002)i8, p. 19-20. See also TERM 2001, p. 7. 
2855 Topmann 1994, p. 196. 
186COM(96)421,, p. 6 and C0M(2002)i8, p.. 20. See also Memo DG Energy and Transport 2002, p. 1 (on 

filefile  with the author). 
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Commissionn decision in the Karlstad case shows, Member States are not allowed 
too apply such restrictions on the basis of national environmental rules that are 
moree stringent than the corresponding EC rules. Second, if the proposed amend-
mentt of Regulation 95/93 on slot allocation is adopted, environmental require-
mentss wil l be incorporated in this legislation as well. The proposed amendment 
doess not go as far as providing for priority to operations with more silent aircraft 
butt it does require that account is taken of existing environmental constraints 
whenn determining the airport capacity. In addition, it provides for the existence 
off  satisfactory services by other transport modes for the same route as a slot 
allocationn criterion in exceptional situations. It wil l be interesting to see whether 
thee proposed somewhat weak requirement to take account of environmental 
constraintss when determining the airport capacity will be replaced by a stronger 
provisionn which would actually use environmental standards as a criterion for 
slott allocation. Giving preferential treatment to more environmentally sensitive 
planess when allocating slots could supplement the noise emission standards. 
Thee best slots could be reserved for carriers that go beyond the binding environ-
mentall  standards. Third and final, environmental concerns are integrated in the 
legislationn on the groundhandling market. 

PromotingPromoting combined transport by direct regulation 
Ass early as 1975, the environmental benefits of combined transport opera-

tionss were emphasised in Community legislation. And, over the years, the 
Communityy has continued to promote such operations. Combined transport 
operationss have been promoted, inter alia, by way of direct regulation. Member 
Statess have been required to liberalise combined transport operations. In addi-
tion,, if adopted, a 1998 proposal for a directive amending the present common 
ruless on combined transport, would introduce exemptions from night, week-
end,, holiday and high air pollution period restrictions for this type of traffic.187 

Furthermore,, greater flexibility  has been proposed for combined transport 
withh regard to maximum authorised weights for road vehicles.288 Promoting 
combinedd transport, as a part of the broader concept of intermodality, wil l 
continuee in the future, as appears from the recent White Paper on the future 
CTP.. The priorities identified by the Commission in this respect are ensuring 
thee harmonisation of technical standards and the interoperability of systems, 
especiallyy for containers.289 

1 77 Proposal for a Council Directive amending Council Directive 92/106 on the establishment of common 

ruless for certain types of combined transport of goods between Member States, COM (98)414-1. 

Proposall  for a Council Directive amending Council Directive 96/53 laying down for certain road 

vehicless circulating within the Community the maximum authorised dimensions in national and inter-

nationall  traffic and the maximum authorised weights in international traffic, COM(98)4i4-2. 
99 COM (2001)370, p. 14 and p. 40-48. 
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EnvironmentalEnvironmental concerns in social harmonisation 
Thee proposed legislation on driving and resting periods for road transport 

driverss contains a small environmental component in the form of a possible 
exemptionn from the social rules for certain types of environmentally friendly 
vehicless in local operations such as city centres. 

EnvironmentalEnvironmental concerns in technical harmonisation 
Environmentall  concerns seemed to be integrated in a lot of the technical 

harmonisationn legislation described above. As for road transport, the currently 
applicablee directives on speed limitation devices and vehicle weights & dimen-
sionss as well as on roadworthiness tests all contain an explicit environmental 
component.. For vehicle weights & dimensions and roadworthiness tests, this 
componentt evolved from an implicit element in the previous legislation to an 
explicitt element in the current legislation. For example, whereas the testing of 
environmentall  performance levels (exhaust and noise emissions) was already 
compulsoryy under the initial regime on roadworthiness tests, the subsequent 
legislationn pointed explicitly to the environmental benefits of such testing. 
Besidess this legislation, there has been harmonisationn of vehicle air and noise 
emissionn standards, which has environmental benefits. The same is true for the 
legislationn on the dangerous transport of goods by road and rail. 

Anotherr set of transport measures that are used to further environmental 
objectivess are those relating to maritime transport safety. The body of Community 
legislationn aimed at harmonising technical and safety requirements in relation 
too maritime transport is substantial. The above-listed legislation in this field 
illustratess nicely that the importance of the environmental component in legisla-
tionn varies along a continuum. Whereas the directive on port reception facilities 
forr ship-generated waste seems to be almost predominantly aimed at further-
ingg environmental objectives, most other legislation has equally important 
safetyy and environmental objectives. Quite logically, legislation that does not 
concernn the transport of dangerous or polluting goods (e.g. oil tankers), such 
ass the legislation concerning passenger ships, has a far smaller or non-existent 
environmentall  component (e.g. the rules on the registration of persons sailing 
onn board passenger ships). Most of this legislation uses the instrument of direct 
regulation.. As to the actual effect of this legislation on maritime safety, the 
followingg may be observed. In 2001, the EEA reported that, even though tanker 
oill  spills continue, the amount spilt around the EU seems to be decreasing and 
thiss despite the increase in the marine transport of oil.*90 The EEA indicates that 
thee decrease of the amount spilt might be - not is - the result of increased safety 
measures.. In addition, however, it points out that the data on oil spills used for 
itss analysis simply includes spills of above 7 tonnes and that account should be 
takenn of the fact that many spills are probably left unreported and undetected. 

* 9°EEA,, Environmental Signals 2001, p. 47. 
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EnvironmentalEnvironmental concerns in air traffic management legislation 
Ass for air transport, the environmental benefits of the proposed legislation 

onn air traffic management may be mentioned. One of the Working groups on 
transportt and the environment has pointed to the fact that air traffic manage-
mentt has a potential for energy-efficiency by saving fuel. It continued that the 
Commissionn has an important role to play in coordinating the air-traffic control 
inn Europe in order to save energy.̂  The overview above shows that the Commis-
sionn has taken this advice to heart, at least, to a certain extent. Indeed, environ-
mentall  concerns have been integrated in the Commission's recent proposals for 
co-ordinatingg air-traffic control in Europe. Of course, there is also the harmoni-
sationn of aircraft noise emission standards and the proposed common frame-
workk for aircraft noise classification in which direct regulation is used to further 
environmentall  objectives. 

4.3.1.22 By way of cross-compliance 

AdmissionAdmission to the occupation 
Thee instrument of cross-compliance is used in the legislation 

settingg the conditions for admission to the occupation of road haulage and road 
passengerr transport operator. In particular, environmental requirements are 
incorporatedd in two of the three main conditions: the condition to be of good 
reputee and that of having professional competence. Not having a conviction 
forr serious offences against, amongst others, environmental rules is a require-
mentt for being of'good-repute', while knowledge of the rules on the transport 
off  dangerous goods, waste and live animals is required, amongst other skills, to 
bee considered professionally competent. Because the legislation setting train-
inging requirements for seafarers also contains conditions for their recruitment and 
becausee some of these conditions relate to environmental protection, the legisla-
tionn could be discussed under this heading as well. Nevertheless, it wil l be com-
mentedd on under the heading 'Information exchange and training' below. 

TheThe development ofTEN-T 
Above,, it was already observed that, despite the fact that environmental 

objectivess are amongst the aims to be achieved by the TEN-T, the practice of the 
projectss which have been funded is nott very environmentally friendly because, 
upp til l now, it confirms the modal imbalance in favour of road transport. The 
legislationn relating to TEN-T contains another environmental component, 
however.. Both the general TEN legislation and the specific TEN-T Guidelines 
requiree that an EIA is carried out in accordance with Directive 85/337 in rela-

""  Working Group II of Commission Expert Group on Transport and Environment, September 2000, p. 12 

(onn file with the author). 
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tionn to the projects. In addition, the general TEN regulation stipulates that a 
summaryy of the results of the EI A should be included in the application for EC 
financialfinancial aid and that the Commission should 'take account of these results 
whenn it decides to grant Community assistance or not. The EIA requirement is 
nott at all surprising in this context considering the significant potential impact 
off  infrastructure projects on land use and on the environment. The requirement 
couldd be regarded as an application of the instrument of cross-compliance: no 
fundingg wil l be made available unless an EIA has been carried out. It seems 
aa weak form of cross compliance, however, because the Commission is only 
requiredd to 'take account of the effects identified as a result of the EIA. This 
wordingg does not seem to imply that the Commission is obliged too refuse finan-
ciall  assistance to a project because it has significant or not so significant envi-
ronmentall  effects. A somewhat stronger form of cross-compliance can be found 
inn Article 7 of the general TEN regulation. It provides that projects financed by 
thee Community must comply, more generally, with Community law and policy, 
interinter alia, in relation to environmental protection. On the basis of this provision, 
itit  would appear that the Commission is required to suspend aid if it becomes 
dear,, during the course of the project, that environmental legislation is being 
breached.. One might think of the destruction of habitat, for example, that is 
protectedd by the Habitat directive.29*  It is not new of course that Community law 
shouldd be complied with. It always has to. The novelty here lies in the link that 
iss made between compliance with environmental legislation on the one hand, 
andd the receiving of Community financial support on the other. In other words, 
noo compliance, no financial support. Without this provision in the TEN regula-
tionn it is unclear whether the Commission would be under a legal obligation to 
cancell  aid. 

Ass already indicated above, the proposed revision of the TEN-T Guidelines 
includess amendments to implement Directive 2001/42 on the so-called Stra-
tegicc Environmental Assessment (SEA) in the context of the trans-European 
network.*93 3 

4.3.22 By way of economic/market-based instruments? 

4.3.2.11 Financial support to the deployment of ITS 

Besidess the instrument of cross-compliance, the Community 
usess the instrument of financial aid to incorporate environmental concerns 
intoo the TEN-T policy. It was already observed above that part of the funding 

192192 Council Directive 92/43 on the conservation of natural habitats and of wild fauna and flora, OJ1992 

L206/7. . 
1933 COM(20oi)544, amended proposal: C0M(2002);42. 
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iss reserved for rail and combined transport infrastructure projects. However, 
becausee the majority of the TEN-T support still goes to road transport projects, 
thiss action has been classified under measures which promote (more) environ-
mentallyy damaging practices (see above) and not here. Action which may be 
mentionedd here is the financial support which has been granted to ITS deploy-
mentt projects so as to optimise the use of existing road infrastructure. The 
moree intelligent use of infrastructure may help promote safety as well as combat 
congestion,, with the latter having beneficial side effects for the environment. 

4.3.2.22 Fiscal instruments 

Intro Intro 
Thee above overview shows that fiscal harmonisation in rela-

tionn to the transport sector is limited. Consequently, the scope for integrating 
environmentall  concerns into this field or, in other words, for using this action to 
furtherr environmental objectives is limited too. However, to a greater or lesser 
extent,extent, all existing fiscal harmonisation gives attention to the internalisation of 
externall  environmental costs. In addition to the environmental components in 
thee legislation harmonising taxes and charges, the non-fiscal legislation contain-
ingg fiscal provisions with an environmental element should be mentioned here 
ass well. 

VehicleVehicle taxes 
Thee only existing fiscal harmonisation relating to vehicle taxes is laid down 

inn Directive 1999/62, also referred to as the 'Eurovignette directive'. The harmo-
nisationn is limited in two respects. First, it only concerns heavy goods vehicles. 
Upp til l now, there has been no harmonisation in the Community of tax rates 
imposedd in Member States on passenger cars.*94 Second, the harmonisation 
seemss to concern yearly taxes on the ownership of a vehicle. Directive 1999/62 
doess not concern registration taxes or specific urban traffic charges for example. 
Itt does explicitly allow for these kinds of taxes to be levied by Member States 
(Articlee 9,1). As for the environmental component, it was explained above that 
thee proposed compulsory differentiation in rates was not retained in the eventu-
allyy adopted directive. Because the directive sets out minimum rates for annual 
vehiclee taxes, Member States are allowed, of course, to differentiate taxes for 
environmentall  purposes as long as they stay above the minimum rates,295 but 
comparedd to the previous situation under Directive 93/89 this does not consti-
tutee progress. 

Forr these policy intentions: see Grimeaud 1999, p. 103. 

Seee also De Wit 1997, p. 132. 
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Ass for the fact that the current system is limited to commercial vehicles, it 
shouldd be added that, at the end of 2002, the Commission did present a commu-
nicationnication exactly about this issue.*96 In this policy document, it indicates that 
Communityy action should in fact be taken in relation to the taxation of passen-
gerr cars especially in order to improve the functioning of the Internal Market. In 
addition,, it is argued that such action could contribute to the achievement of the 
Kyotoo Protocol commitments. 

InfrastructureInfrastructure use charging 
Ass for infrastructure use charging, the Commission has developed a strategy 

forr the development of uniform charging principles. This common approach to 
infrastructuree use charging has several aims. It is designed, first, to eliminate 
distortionss of competition by way of gradually harmonising charging principles, 
second,, to contribute to reducing environmental and congestion problems by 
wayy of internalising external costs and, third, to provide for funds for infrastruc-
turee investment by way of introducing direct user charges. Up til l now, charging 
legislationn relating to infrastructure use by heavy goods vehicles (user and road 
tolll  charges) and relating to the use of railway infrastructure have been adopted 
whilee some proposals concerning the air transport sector (still) lie on the table. 
Thus,, the harmonisation is limited in this field as well. However, environmental 
concernss have been integrated both in the already adopted and in the yet to be 
adoptedd harmonising legislation. For heavy goods vehicles, Directive 1999/62 
allowss for differentiation of rates on the basis of the emissions of the vehicles. 
Similarly,, Directive 2001/14 on the levying of charges for the use of railway 
infrastructuree allows for infrastructure charges to include environmental costs. 
Ass for air transport, while the proposal on airport charges allows for external 
environmentall  costs due to air traffic to be included, the proposed regulation on 
airr traffic services (ATS) actually requires that external costs, such as environ-
mentall  costs, become a component of user charges. 

Inn its recent White Paper on the future CTP, the Commission suggests 
strengtheningg and extending the principles for infrastructure use charging 
soo as to better integrate external costs. In its turn, this should provide for real 
incentivess to use the cleanest modes or the least congested networks.*97 

FiscalFiscal provisions in non-fiscal legislation 
Smallerr fiscal provisions with an environmental aspect could be found in 

Regulationn 2978/94, which was aimed at promoting the use of environmen-
tallyy friendly oil tankers by providing for a reduction of levies on those kinds of 
vessels.. Fiscal incentives are still used to promote the development of combined 

396Commissionn Communication 'Taxation of Passengers Cars in the European Union - options for  action 

att  nationall  and Community levels', COM(2oo2)43i, p. 21-22. 

* 97C0M(200i)370,, p. 16. 
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transportt operations (Article 6, i of Directive 92/106 containing common rules 
forr certain types of combined freight transport). A1998 proposal for a direc-
tivee amending the present rules on combined transport, proposes to extend the 
requiredd reimbursements or reductions of certain taxes and charges to more 
typess of combined transport operations.298 And finally, the Community has 
attemptedd to stimulate the use of fiscal incentives by Member States in relation 
too less-polluting vehicles in the context of the legislation on air and noise emis-
sionn standards. 

4.3.33 By way of promoting R&D, information exchange and/or 
training g 

4.3.3.11 R&D and demonstration projects 

Transport-relatedTransport-related research in RTD Framework Programmes 
Thee description of the specific programmes on transport-

relatedd RTD shows that environmental concerns evolved from a moderate 
componentt to an important element in this Community action. Over the years, 
thee programmes have included the development of intermodality and telemat-
ics.. One of the subprogrammes under the Fifth RTD Framework Programme 
actuallyy mentions the need for R&D to help break the link between economic 
growthh and transport increases. It is interesting to recall in this context that the 
Commissionn has put the decoupling of transport from economic growth forward 
ass one of the aims of the future CTP.2" 

FinancialFinancial support to combined transport pilot projects 
Thee Community has promoted combined transport, inter alia, by way of 

providingg financial support to innovative international combined transport pilot 
projectss and this through the so-called PACT (Pilot Actions for Combined Trans-
port)) programme. Because the objective of stimulating combined transport is 
too shift (goods) transport by road towards more environmentally friendly modes 
off  transport, this Community funding programme may be regarded as contrib-
utingg to the achievement of environmental objectives. Some remarks must be 
madee in relation to this programme and, in particular, its results. A report by 
AEAA Technology Environment for DG Energy and Transport of the Commis-
sion,, is quite enlightening in this respect.300 It indicates that an analysis of the 

1988 Proposal for a Council Directive amending Council Directive 92/106 on the establishment of common 

ruless for certain types of combined transport of goods between Member States, 0^(98)414-1. 
2"Whitee Paper 'European transport policy for 2010: time to decide', COM(20oi)370, p. 10-11. 
5000 AEA Technology Environment, 'Evaluation of the Implementation of Council Regulation 2196/98 

(PACT)) - Final report for the European Commission DG Energy and Transport', November 2000, p. 37 

(onn file with the author). 
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environmentall  benefits of PACT is difficult because of a lack of data provided by 
thee beneficiaries of the Community support. Both the proposals submitted prior 
too funding and the reports produced whilst benefiting from funding often do 
nott contain any or insufficient and unspecific data on modal shifts (e.g. on road 
distancee offset). Consequently, the report recommends that the Commission spec-
ifiess data requirements better and ensures that beneficiaries actually provide 
thee data they are required to give. Despite the lack of consistent data, the report 
neverthelesss attempts to evaluate the environmental performance of the PACT 
projects.. In particular, it examines whether the measures introduced through 
PACTT would be cost-effective in the context of meeting Kyoto Protocol obliga-
tions.. In this respect, the report concludes that actions on combined transport 
doo seem likely to be cost-effective when compared to many other environmental 
improvementt options.301 It adds that the cost-effectiveness of PACT projects for 
environmentall  improvement could further improve if account is taken of other 
environmentall  effects (e.g. reduced emission of other pollutants, of noise) and 
thee possibility of project replication.*01 

4.3.3.22 Information exchange and training 

Thee proposal for a new piece of legislation on training require-
mentsments for road transport drivers (transport of both goods and passengers) 
includess provisions on training in environmentally friendly ways of driving 
whichh should lead to higher energy efficiency. In a similar way Directive 2001/ 
255 laying down minimum training and recruitment requirements for seafar-
erss (and before that Directive 94/58) provides for training in environmental 
subjectss as well as technical and other training in relevant subjects. All of this 
shouldd lead to highly qualified seafarers that make fewer errors. This should 
resultt in less major accidents and thus less (serious) marine pollution.50' The 
legislationn has direct and indirect environmental benefits. The direct are derived 
fromm the fact that the seafarers get training in environmental regulation, the 
indirectt are the result of the fact that training in the other, non-environmental, 
subjectss wil l enhance overall safety, which entails less (polluting) accidents. 

Inn addition to the above, the Commission information-exchange initiatives 
shouldd be mentioned which have been set up to assist national action aimed at 
betterr coordinating transport and spatial planning. 

3011 AEA Technology Environment 2000, p. 40. 
3022 AEA Technology Environment 2000, p. 41. 
3033 This could also be regarded as an application of the cross-compliance tool, i.e. persons only get a certifi-

catee of competence if they have acquired the necessary knowledge. 
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4.44 Comments 

4.4.11 Introduction: the CTP objectives and the environment 

PastPast policy: stimulating transport growth and reinforcing modal 
imbalance imbalance 
Overall,, the analysis of the past EC policy relating to the 

transportt sector shows that this policy has focused mainly on the liberalisation 
off  transport markets, as first envisaged by the Commission in its initial (60s) 
proposals,, although it took quite some time before the liberalisation process 
actuallyy began. The market integration has been complemented by harmonisa-
tionn measures in the social and technical field, and to a limited degree, also, 
inn the fiscal field. In addition, a transport infrastructure subpolicy has been 
developedd as well as sector-specific research activities. With all of these elements 
thee policy hoped to contribute to the development of efficient, cost-effective 
transportt networks for goods and passengers so as to provide the mobility which 
businesss and people asked for or needed. Ultimately, the policy was designed to 
stimulatestimulate economic growth and competitiveness in the EC/EU or, in other words, 
too achieve the economic objectives of Article 2 EC. It seems that in doing so the 
CTPP reinforced the trend of increasing transport volumes but also of so-called 
modall  imbalance. As to the latter trend, data shows that policy has indeed been 
especiallyy successful in relation to road and air transport, although the effi-
ciencyy is now being threatened by congestion problems. 

Inn contributing to these trends in the transport sector, the Community's 
transportt policy is responsible for worsening transport-related environmental prob-
lems.lems. And, although certain efforts have been made to control or reduce these 
negativee environmental effects in the context of the CTP itself, most of this 
actionn remains rather limited. They are situated, especially, in the legislation 
onn technical harmonisation and, to a more limited extent, also, in the field of 
fiscalfiscal and social harmonisation. In addition, the transport infrastructure and 
R&DD subpolicies each contain environmental elements as well. Despite these 
elements,, EC infrastructure (sub)policy, especially in the form of TEN-T, seems 
too contribute to the problems of modal imbalance and transport growth. A revi-
sionn of this subpolicy should result in a stronger emphasis on support for rail 
andd combined transport infrastructure projects, however. Together with the 
(other)) efforts to promote the rail, combined transport and efficient traffic flow 
management,, this proposed action is designed to serve both environmental and 
transportt objectives, in particular, the aim to combat congestion. In the future, 
moree action may be expected which makes a link between the protection of the 
environmentt and the fight against congestion, as appears from the White Paper 
onn transport policy in the next ten years. It seems to concern measures aimed at 
bringingg about structural changes. 
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FutureFuture policy: adjusting the modal split and curbing transport demand 
Inn the recent White Paper on the future CTP, the Commission put forward 

aa strategy for tackling both the problem of the modal imbalance and of the 
increasingg transport volumes. In order to reverse the modal split, the Commis-
sionn proposes a more integrated approach to transport in general, and inland 
transportt in particular. It hopes to stabilise the modal split at 1998 levels by 
2010.. This target is explicitly regarded as a means to integrate environmental 
protectionprotection requirements into the CTP and thus achieve 'sustainable mobility'.304 

Att the same time, however, it is considered to be a tool for combating conges-
tion,, a problem that is now starting to negatively affect economic competitive-
ness.3055 In other words, the protection of the environment and the fight against 
congestionn become mutually supportive aims in this context. The same is true 
inn relation to the second goal of the Commission's strategy for the future CTP. 
InIn order to curb the demand for transport and, thus,, reduce environmental and 
congestionn problems, the Commission proposes the gradual de-coupling of 
transportt from economic growth, however, without restricting the mobility of 
peoplee and goods.3"6 

4.4.22 Integration failures 

Itt may be argued that, as is the case for the agricultural sector 
andd the CAP, transport-induced environmental damage is mainly the result of a 
combinationcombination of a market failure in the transport sector  and non-market (or govern-
ment)ment) failures, which reinforce the first failure. The market failure relates to the 
factt that the sector fails to internalise its external costs, not only environmental 
costss (climate change, air pollution, etc.) but also accident and congestion costs. 
Thee environmental costs of transport are estimated to be around 5.5% of GDP 
whilee accident costs amount to 2.3% and congestion costs 0.5% of GDP.3°7 Road 
transportt is apparently responsible for more than 95% of the total external costs. 
Inn addition, it has been estimated that cars have an average external cost per pas-

3044 White Paper  'European transport policy for  2010: time to decide', COM(2ooi)370, p. 11 but also in 

Commissionn Communication 'A Sustainable Europe for  a Better  World: A European Union Strategy for 

Sustainablee Development', C0M(200i)264, p. 12. See also integration strategy relating to transport: 

Councill  Resolution of 14 February 2000 (0/ 2000 C56/1): the Council 'emphasises, the need deter-

minedd by the same strategy "t o continue to analyse the relationship between transport (demand) and... 

thee organisationn of industrial production and services (globalisation, market deregulation, just-in-tim e 

logistics,, electronic commerce)*  with a view to developing actions consistent with the general goal of 

sustainablee mobility' . 
3055 COM(200i)37o, p. 7 and COM(200i)264, p. 12. 
3066 See also the Sixth Environmental Action Programme, OJ 2002 L242/7. 
3077 EEA Environmental Signals 2001, p. 36. 
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senger-kmm more than four times higher than trains. Freight transport by trucks 
alsoo has an average external cost more than four times higher than transport by 
train.3088 The fact that real costs of transport are not fully reflected in the prices 
favourss the most environmentally damaging transport modes, i.e. road and air 
transportt because these modes are in fact subsidised by society.3*9 

Insteadd of correcting the market failure the CTP reinforces it. While it has 
contributedd to transport growth by the establishment of the internal (transport) 
market,, it has done littl e to make environmental costs a market factor by ensur-
ingg that these costs are internalised into the prices. In fact, the liberalisation 
processs was implemented in such a way that especially road transport benefited, 
thus,, reinforcing the downfall of the (less environmentally damaging) railways. 
Thee process was not accompanied by true harmonisation of transport-related 
taxess and charges. These fiscal instruments are considered to be the best tools 
forr internalising external costs J™ Why would this be beneficial for the environ-
ment?? Simplified, the argument is that if transport costs were better reflected in 
thee prices of products, it would be less profitable to sell goods further away from 
theirr place of production. This would result in less inter-state trade and thus 
lesss transport.3" In addition, the modes that cost the least to society would be 
favoured.. In other words, the modal split could be countered and the growth in 
transportt demand moderated if prices reflected transport costs better. Although, 
itt has been added that the extent to which this would happen depends on the 
provisionn of efficient alternatives.3" 

Thee above overview shows that current fiscal harmonisation relating to the 
transportt sector is limited. Although all existing and proposed legislation does 
incorporatee environmental concerns, it does so in a weak manner. In particular, 

3088 EEA Environmental Signals 2001, p. 36. Compare EEA, TERM 2001, p. 35. Another study's estimates 

weree higher. It concluded that the external costs of passenger road traffic are about 9 times as high as 

thosee from rail traffic and about twice as high as those from air traffic. Even if accident costs, which 

dominatee the external costs of car traffic, were excluded from the comparison, road traffic results for the 

wholee route are about 5 times as high as those from rail traffic, according to this study. For goods trans-

port,, the external costs of road traffic were about 11 times as high as those from rail traffic. Weinreich et 

al.al. 1998, p. 18. See on externalities also Schipper 2001: Chapter 3. 
3099 See also EEA, TERM 2001, p. 13. 
3100 Tradeable polluting permits may be used for this purpose as well. See EEA, TERM 2001, p. 37. 
3111 Wiers 1999, p. 333. 
3111 EEA, Environmental Signals 2000, p. 27: It is estimated that transport volumes (both passenger and 

freightt transport) would be 10-15% lower in the medium term under an internalisation policy than if 

currentt trends continued (ECMT, 1998). This would automatically favour certain transport modes over 

otherss because some modes cost less to society than others. EEA report 2000, p. 26: 'Pricing is one of 

thee key policy tools for promoting an environment-friendly balance between different forms of trans-

port.. However, current prices tend to favour private road transport over public transport.' 
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(proposed)) Community legislation allows Member States to internalise environ-
mentall  costs in the context of certain infrastructure use charging (road charg-
ingg for heavy goods vehicles, i.e. commercial vehicles, railway infrastructure 
chargingg and airport charges). Thus, with the exception of the ATS charges, the 
internalisationn of these costs is an option for Member States instead of an obliga-
tion.. In addition, no differentiation for environmental purposes is incorporated 
inn the provisions on annual taxes for commercial vehicles. At the same time, 
legislationn concerning excise duties on fuels has resulted in littl e actual harmo-
nisation,, as wil l appear in the chapter on the EC energy policy and the environ-
mentt (Chapter VII , Section 3.2.4). Proposals designed to, at least partly, correct 
thesee shortcomings appear difficult to adopt. 

4.4.33 Integration efforts (ind. nature of instruments used) 

ReducingReducing road and air transport emissions by direct regulation and 
R%D R%D 
Thee overview above shows that in order to control or reduce the 

negativee environmental impact of transport a lot of weight has been placed on 
technologicaltechnological solutions, especially for environmental problems caused by road and 
airr transport. The technological improvements are for the most part encouraged 
byy way of traditional command & control regulation and (financial) support to 
R&D.. Certain emission control measures have been quite successful in this 
respectt in fact. Reportedly, between 1990 and 1998, significant reductions in 
emissionss of tropospheric ozone precursors and acidifying substances from 
thee transport sector took place.31' These positive trends have been attributed, in 
particular,, to the introduction of catalysts in new petrol-engine cars and stricter 
regulationss on emissions from diesel vehicles. Further reductions in emissions 
off  these pollutants are expected with the implementation of the legislation 
adoptedd in the wake of the Auto/Oil II Programme. Trends relating to another 
aspectt of transport eco-efficiency (i.e. reduction use of resources and outputs 
thatt damage the environment)3'4 are less hopeful, however. Vehicle energy and 
CO22 efficiency (i.e. energy use per passenger and per freight transport unit) of 
passengerr transport has improved a lot less over the last few decades while the 
efficiencyy of freight transport has not improved at all. The slight improvement in 
thiss area for passenger transport is mainly the result of technological advances, 
ass well as of the voluntary agreement with the car industry on the reduction of 
CO22 emissions from new passenger cards.315 The fact that energy efficiency of 

EEA,, Environmental Signals 2000, p. 26 and EEA, Environmental Signals 2001, p. 32. 

Seee also EEA, Environmental Signals 2001, p. 16: eco-efficiency is 'the amount of "environment"  used 

perr  unit of "economic activity" . 

EEA,, Environmental Signals 2001, p. 31. 
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freightt transport has not improved overall is because technological gains have 
beenn offset by the increasing use of heavier and more powerful vehicles.316 

PromotingPromoting railway transport by direct regulation 
Ass already indicated above, environmental benefits are expected from the 

recentlyy initiated strategy to revitalise Europe's railways. Direct regulation in the 
formm of legislation aimed at completing the liberalisation of the railway market 
shouldd improve its competitiveness and, thus, contribute towards a greater share 
forr railways in the modal split. By a shift towards this less environmentally 
damagingg mode, the Community hopes to reduce the negative environmental 
effectss of the transport sector as a whole. This action is also considered be a 
meanss to combat congestion on the roads. As for the instruments, no other 
instrumentss but direct regulation have been used up til l now to promote railway 
transport,, except for the financial support to railway infrastructure projects in 
thee context of TEN-T. 

PromotingPromoting combined transport by various instruments 
Communityy policy began to encourage combined and intermodal transport 

ass early as 1975 (cf amendment of the 1970 state aid rules for these purposes 
occurredd only in 1982). Combined transport, especially of goods, has been 
promotedd for a number of reasons. In particular, it is hoped that, by reduc-
ingg road traffic, it wil l enhance transport safety and lead to less congestion. 
However,, in addition to this, it is argued that it helps protect the environment as 
well.. It may be observed, indeed, that stimulating combined transport opera-
tionss contributes to environmental protection exactly because it is aimed at 
takingg freight transport from the road to other, more environmentally friendly 
modes,, such as rail, inland waterway and short sea shipping. Various instru-
mentss have been used to encourage combined transport operations on the 
Communityy level. They are all aimed at increasing the competitiveness of this 
typee of transport. First, direct legislation has been used because legislation has 
beenn adopted requiring the Member States to liberalise the combined transport 
operations.. It is proposed also to adopt a more flexible approach for this type of 
operationss in respect of the application of social and technical standards. Second, 
fiscalfiscal incentives have been introduced as Member States are required to ensure 
thatt the (road vehicle) taxes levied on road vehicles used in combined trans-
portt are reduced or re-imbursed. Third, funding for R&D relating to combined 
transportt and innovative international combined transport pilot projects has 
beenn made available. In addition, even the State aid rules have been adjusted for 
thesee purposes (Regulation 1107/70). Finally, it should be recalled that, in the 
past,, EC funding has been used to support the development of infrastructure for 

J l 66 EEA, Environmental Signals 2 0 0 0, p. 25. 
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combinedd transport. This support should increase under the TEN-T budget for 
thee period 2000-2006. 

Ass for the wider concept of intermodality, it has been encouraged by way of 
financialfinancial support to relevant research, development and demonstration projects. 
Furtherr action, which has been suggested or taken, but which was not discussed 
inn the overview above, relates to the identification of opportunities and elimina-
tionn of bottlenecks for adding value to logistics, steering the process of harmoni-
sationn of loading units; market analysis aimed at further integration of transport 
andd logistics, electronic forum for coordination of timetables, intermodal real-
timee electronic information and transaction systems; promotion of a voluntary 
liabilityy regime;; information society technologies to the benefit of intermodal 
transport;; harmonisation of message and document standards; development of 
methodologiess for benchmarking policy and intermodality; establishment of a 
Europeann reference centre for freight intermodalism; development of concepts 
forr intermodal freight statistics and organisation of round tables by Member 
States.'17 7 

MeasuresMeasures relating to infrastructure: more efficient use of infrastructure 
Thee more intelligent use of existing road infrastructures is promoted by 

wayy of financial support to projects in this field. They mainly concern the use of 
ITSS or telematics to direct traffic flows and optimise the use of existing infra-
structure.'188 The Commission has also presented a series of proposals aimed at 
improvingg air traffic management in Europe. Besides safety issues and concerns 
aboutt delays, the proposals also give some attention to environmental interests. 

InstrumentsInstruments used for integration 
Overall,, EC measures aimed at controlling the negative environmental 

impactt of the transport sector have mainly concentrated on the promotion of 
technologicall  improvements, and to a more limited extent, on a shift towards 
moree environmentally friendly modes, especially combined transport, as well 
as,, more recently, transport by railways. As for the instruments employed in this 
context,, littl e use has been made of the instrument of cross-compliance or of 
market-basedd instruments. The integration efforts have mostly been in the form 
off  action using the instrument of direct regulation and of support to specific 
R&D.. The use of the instrument of financial support (for ITS deployment 
projects)) and of training (seafarers) and information exchange (spatial planning) 
iss more limited. This is nott so surprising considering the instruments that the 
policyy area uses traditionally. 

} ' 77 Commission Communication on the progress of the implementation of the Action Programme of 

thee Communication on intermodalit y and intermodal freight transport in the European Union, 

COM(i 999)5i9. . 

' l 88 See also EEA, TERM 2001, p. ai. 
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4.4.44 Net balance and future action 

IntegrationIntegration efforts v integration failures 
Itt has been reported that the growth in transport volumes, in 

particular,, for road and air transport, offsets (partly or completely) the environ-
mentall  gains from technology improvements,319 as well as from other measures, 
suchh as the application of telematics to optimise existing infrastructure use.'20 

Forr example, despite all the efforts made in this context, between 1990 and 
1996,, growing transport volumes have led to a 12% increase in CO2 emissions 
andd it is expected that transportt wil l be the largest single contributor to EU 
greenhousee gas emissions by 2010.321 It is suggested therefore that the techni-
call  efficiency improvements should be complimented with (more) so-called 
'demand-management'' measures, such as a better coordination between 
transportt and spatial planning and the promotion of travel substitution methods 
(e.g.. tele-working).'22 Such, more 'structural' (as opposed to non-structural, see 
alsoo below in Chapter VIII , Section 2.1.3), action tackles the demand or need 
forr transport directly. As noted above, the Commission has indeed observed in 
thee latest White Paper on the CTP that transport growth should be curbed and 
itt proposes to do so by de-linking transport from economic growth.'2' Some 
alreadyy suggested such drastic action a decade ago.'24 However, besides environ-
mentall  concerns, the Commission strategy to decouple transport from economic 
growthh is partly inspired by the desire or need to control the rise of economic 

5199 Such as the reductions of emissions due to engine improvements - EEA, Environmental Signals 2000, 

p.. 25-26. See also IEEP 1992, p. 31; Winter 1996, p. 137 (in relation to air transport); Commission 

Communicationn 'Air Transport and the Environment', ^1^(1999)640, para, i) and para. 3-5 (Here it 

iss observed, for example, that the annual technology induced fuel efficiency improvement achieved in 

thee period 1960-1970 was 6.5 %, while it was only 1.9% in the period 1980-2000); EEA, Environmental 

Signalss 2001, p. 30; Eurostat, 'Highlights of the Panorama of transport 1970-1999', 2002, p. 6 (on file 

withh the author) (Eurostat reports that growth of freight transport by road offsets the gains from lower 

energyy consumption through more fuel-efficient vehicles). 
5200 EEA, TERM 2000, p. 21 of the executive summary. 

'2II EEA, Environmental Signals 2000, p. 25. 
3222 EEA, Environmental Signals 2000, p. 25-26: 'Better coordination of transport and spatial planning 

(urbann and regional), and the use of telecommunications would also help to increase accesibility while 

att the same time reducing the need for mobility. However, these demand-management measures are 

poorlyy reflected in the Common Transport Policy'. See also Holzapfel & Schallaböck 1994, p. 214-215 

andd Wiers 1999, p. 340. Report Joint Expert Group on Transport and Environment, 26 September 

2000,, p. 34 (on file with the author); EEA, TERM 2000, p. 21. 
3233 It should be observed though that the Commission first proposed the use of demand-management 

measures,, in particular, adjustment of spatial planning, in 1992 (COM (92)46, p. 51). 
3244 IEEP 1992, p. 31. 
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inefficiencies.. The same is true for the second goal underlying the White Paper 
onn the future CTP: i.e. the target to adjust the modal imbalance. 

SuggestionsSuggestions for future action 
Thee most important components of the Commission's new strategy designed 

too stabilise the modal split and decouple transport from economic growth 
consistt of i) action aimed at promoting alternative transport modes, i.e. improv-
ingg the situation of the railway sector, promoting transport by sea and inland 
waterwayy and supporting intermodal operations and 2) introducing effective 
chargingg for transport. The above overview shows that concrete recent action in 
thiss context is limited to measures concerning the improvement of the railway 
sector.. The measures are specifically aimed at completing the liberalisation 
processs and developing a common approach to rail safety. The objective (in the 
Whitee Paper  on the futur e CTP) to promote other alternative transport modes to 
roadd and air, in particular, transport by sea and inland waterway has not yet 
ledd to concrete new proposals. It should be noted here that a shift to less envi-
ronmentallyy damaging modes is not really what is normally considered to be 
demand-managementt action. It does not immediately tackle the demand for 
mobility.. It just shifts it to other modes. In addition, it should be observed that 
thee intentions of the Commission to present or stimulate so-called demand-
managementt measures do not seem to cover the air transport sector. Rather, in 
relationn to this transport sector, the emphasis remains on improving technical 
standardss and air traffic management to cope with further growth in air trans-
portt while mitigating its environmental impact, and this despite estimates that 
airr and noise emissions wil l grow dramatically.325 

Demand-managementDemand-management measures seem indeed necessary as long as trans-
portt growth neutralises the environmental gains obtained from technological 
improvementss and other measures (such as the shift towards less environmen-
tallyy damaging transport modes), especially in areas where technical possibili-
tiess are limited.316 It should be observed, however, that whereas the Community 
hass encouraged technological improvements to a large extent, it has not adopted 
aa lot of measures directly aimed at shifting transport to less environmentally 
damagingg modes. As a start, a better reflection of transport costs in prices 
mightt go some way in shifting transport in such a way and might even help 

3255 Commission Communication 'Air Transport and the Environment', COM(i999)640 and White Paper 

'Europeann transport policy for 2010: time to decide', C0M(2ooi)37O, p. 34-40. 
}266 See for example in relation to air transport: Winter 1996, p. 137: 'A striking characteristic of the corre-

spondingg measures is the weight placed on technological solutions, particularly with respect to noise 

reduction.... the technical possibilities have now most likely been largely exhausted, because any further 

noisee reduction would require additional airplane weight, meaning greater fuel consumption and lower 

transportt efficiency.' 
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reducee transport volumes. Thus, maybe the same level of mobility can be 
achievedd by other than road transport, although it seems unlikely that alterna-
tivee modes could cope with unlimited transport growth. Considering the Coun-
cil'ss reluctance to adopt fiscal measures, it might still be a difficult way ahead. 
Thiss is also illustrated, in the context of the EC energy policy, by the fact that the 
proposall  for an energy taxation framework has still not been adopted (Chapter 
II ,, Section 3.2.4). Action resulting in the internalisation of environmental costs 
seemss nevertheless necessary, especially if the Community wants to fulfi l its 
internationall  commitments to reduce CO2 emissions. 

55 Conclusion 

Bothh integration efforts and failures have occurred in the 
contextt of the CTP. The net result seems to point to littl e actual progress in 
solving,, reducing or minimising transport-related environmental problems. In 
thee future, the introduction of more and better fiscal measures should be consid-
eredd so as to secure that prices reflect transport costs, including environmental 
costs,, more fully. This, together with other measures, might bring about a shift 
towardss less environmentally damaging transport modes and, might even curb 
transportt demand. The Commission has called for change in this sense in its 
mostt recent White Paper on the future CTP but these policy intentions have not 
beenn translated yet into concrete proposals, other than that the Commission 
placess the on-going efforts to revitalise Europe's railways in this context. 
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