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CHAPTERR VI I  THE EC ENERGY POLICY AND THE ENVIRONMEN T 

ii  Introductio n 

AimAim and design of the chapter 
Likee a common policy relating to the transport sector, it has 

provenn difficult to develop and implement a common policy in relation to the 
-- equally sensitive - energy sector. Although some Community legislation 
relatingg to the energy sector has been adopted over the years, it is not sure 
whetherr this really amounts to a common policy yet, hence the phrase 'EC 
Energyy Policy' instead of'Common Energy Policy'. This chapter wil l examine 
thee extent to which environmental concerns have or have not been a component 
off  the energy legislation that has been adopted up til l now, as well as, of the 
proposedd legislation that wil l be adopted (soon). Both the efforts as well as the 
failuress to integrate environmental concerns into the EC energy policy wil l be 
examinedd closely. To be able to do so, it is necessary to give a brief overview of 
secondaryy legislation adopted in the context of this policy area. While describing 
thee content of this legislation, attention wil l be given to possible environmental 
provisions.. This overview wil l be followed by a short description of so-called 
'energy-specific'' environmental legislation. This is environmental legislation 
thatt is specifically targeting the negative environmental effects of the energy 
sector.. In a next stage, the integration efforts and failures wil l be examined 
closerr on the basis of the instruments used in the legislation. Finally, their 
impactt wil ll  be compared so as to reach certain preliminary conclusions. 

ScopeScope of the chapter 
Itt should be observed here that there was not one but that there were three 

relevantt treaties for the energy sector. Besides the general energy policy in the 
contextt of the EC Treaty, a specific regime existed for coal under the ECSC 
(Europeann Coal and Steel Community) Treaty and a specific regime still exists 
forr nuclear energy under the Euratom (European Atomic Energy Commu-
nity)) Treaty. The ECSC Treaty has just expired (in particular, on the 23rd of 
Julyy 2002) because it had been concluded for a period of 50 years. However, 
thee Euratom Treaty is still in force. In what follows, the main focus wil l be on 
energy-relatedd legislation adopted under the EC Treaty. In this respect, it must 
bee recalled that the scope of the integration clause seems to be limited to the EC 
Treaty,, as was discussed above (Chapter II, Section 4.4). Occasionally, however, 
referencee will be made in this chapter to relevant action underr the ECSC and the 
Euratomm Treaties, especially where this action seems to offset environmental 
benefitss accrued under EC measures. 
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22 Characteristics of the energy sector 

2.11 Economic importance 

Obviously,, the energy sector is an essential, and therefore very 
sensitive,, sector. The conditions under which energy products are produced, 
transported,, distributed and consumed determine the economic, social and 
politicall  environment of both industry and individuals.1 The energy sector may 
bee regarded as incorporating three types of activities: 

i)) the production of primary energy, which is defined as: 'Energy embodied 
inn natural resources (e.g. coal, crude oil, sunlight, uranium) that has not 
undergonee any anthropogenic conversion or transformation'; 

2)) the conversion of primary energy to derived energy (e.g. electricity and 
heatt production); 

3)) and the end use or the sector in which fuels are finally consumed.2 

2.22 Effects on the environment1 

Intro Intro 
Energyy may be derived from various sources. The main sources 

aree the 'fossil sources', which can be divided into 'solid fuels' (such as coal, 
lignitee and peat) and 'hydrocarbons' (oil and natural gas). Energy is derived also 
fromm nuclear processes as well as obtained from so-called 'renewables' (such 
ass energy from wind and sunlight). None of these energy sources is entirely 
environmentallyy neutral. To a greater or lesser extent, they may all have negative 
environmentall  effects during their entire life cycle, in other words, from their 
extractionn through their processing to their end use. The effects of the various 
energyy sources on the environment throughout their life cycle wil l be analysed 
brieflyy in the next few paragraphs. 

FossilFossil fuels: coal, oil and gas 
Inn Europe, almost half of the electricity is produced in thermal power plants 

usingg fossil fuels, in particular coal, oil and gas. The use of these fossil fuels for 

11 Commission, White Paper 'An Energy Policy for the European Union', COM(95)682, p. 2. 
22 EEA, Dobris assessment 2001, p. 1. The EEA (Environmental Signals 2001, p. 41) defines the 'energy 

supplyy sector' as the sector which includes coal, oil and gas exploration and extraction, public electricity 

andd heat production, refineries and other industries engaged in transforming primary energy into other 

energyy products. 
33 The data used for this section on the environmental effects of the energy sector is derived from the 

followingg publications: EEA, Environmental Signals 2000, p. 21-24; EEA,, Environmental Signals 2001, 

p.. 40-48; EEA, Dobris Assessment 2001, Chapter 19; OECD1985, p. 9-154; OECD/IEA1998, p. 13-113 

andd European Commission, 2000 - Annual Energy Review (EC, Luxembourg, 2001). 
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powerr generation seriously damages the environment. First of all, generated like 
thiss energy is a major user of natural resources. Besides the fossil fuels them-
selves,, other natural resources, especially water and land, are used. Electricity 
generationn from coal, oil and gas is also responsible for emissions, most notably, 
off  CO2, SO2 and NOx (contributing significantly to climate change, acidifica-
tionn and the tropospheric ozone problem), as well as waste creation and noise 
pollution.. In addition, the production and treatment, as well as the transporta-
tionn and storage of these fuels cause environmental problems. For example, 
thesee activities may lead to more air emissions (e.g. treatment of oil), spills and 
leakss (e.g. transport of oil by tankers)/ and the creation of waste (production 
andd treatment of coal). Of course, further damaging effects follow in their end 
use,, when these fuels are consumed, e.g. by transport or industry. Reportedly, 
aroundd 80% of total world-wide anthropogenic CO2 emissions find their origin 
inn the combustion of fossil fuels, including that for transport and industry. 
Emissionss in Europe are approximately 30 per cent of this total. In 1990, around 
95%% of SO2 emissions and 97% of NOx come from the combustion of fossil 
fuelss in Europe. Electricity generation and industry are responsible for the high-
estt emissions because they use the most energy as well as the highest sulphur-
contentt fuels. 

Itt is important to point out that of the three main fossil fuels, gas is consid-
eredd to be the least environmentally damaging. The amount of CO2 produced 
perr unit of energy from coal is approximately 25% more than the amount from 
oill  and half the amount from natural gas. Hence, natural gas is to be preferred 
overr coal and oil from an environmental point of view. 

RenewableRenewable energy sources 
AA category of energy sources referred to as 'renewable energy sources' is 

consideredd to be more environmentally sensitive than the above-discussed, 
'conventional'' or 'non-renewable', energy sources. The main environmental 
benefitt of introducing renewables such as, hydropower, solar, photovoltaics (PV), 
wind,, geothermal and biomass (energy crops), is that they cause significantly 
lesss emissions of atmospheric pollutants than fossil fuels. Whereas solid fuels, 
oill  and gas are 'carbon-intensive' in terms of their impact on climate change, 
renewabless are 'low- or zero-carbon' energy sources. Consequently, renewables 
offerr a substantial means of reducing CO2, but also SO2 and NOx emissions 
associatedd with, for example, electricity generation. In particular, it has been 
estimatedd that, by 2020, up to 40% of current, energy-related CO2 emissions 
couldd be avoided that way. Besides displacing emissions from other power 

Measuress designed to prevent tanker  oil spills and their  subsequent negative effects on the marine 

environmentt  were discussed in the previous chapter  on the EC's transport policy (Chapter  VI , Section 

3.2.5.6). . 
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generationn technologies, renewables are considered to have local environmental 
benefits,, e.g. improving soil conditions {including the prevention of soil erosion) 
byy way of growing energy crops. In this context, reference should be made also 
too the potential to introduce or continue to use renewables in the non-electrical 
sectors,, such as heat generation and transport, with corresponding environ-
mentall  benefits. As for transport, which depends almost entirely on 'traditional' 
oil,, the so-called bio- or alternative fuels are especially interesting. Biofuels are 
madee out of biomass (plant oils,, e.g. colza, soybean, sunflower; certain crops, 
suchh as sugar beets and cereals; organic waste material).5 Possible biofuels are 
bioethanol,, biodiesel, ETBE (ethyl-tertio-butyl-ether), biogas, biomethanol, 
biodimethyletherr and biooil. The list of biofuels usually also includes new fuels 
suchh as hydrogen. They are very attractive in terms of environmental impact 
becausee they emit a lot less greenhouse gases than conventional fuels.6 

Importantt socio-economic benefits associated with the exploitation of renew-
ablee energy sources are: increased security of energy supply and the creation of 
employmentt opportunities, especially also in rural areas, which could stimulate 
regionall  development.7 

Althoughh renewable energy sources may be considered to be quite environ-
mentallyy sensitive, they are not completely environmentally neutral of course. 
Theyy do have certain negative effects on the environment. While having major 
benefitss in terms of emissions of air pollutants, for example, certain renewable 
energyy sources raise other environmental problems. The negative side-effects of 
windd energy have received quite a lot of attention for example. The complaints 
mainlyy relate to noise pollution, visual intrusion, land use and bird strike.8 Still, 
improvedd technology and careful site selection can significantly reduce the 
negativee impact of wind farms. As for hydro power, a distinction must be made 
betweenn large and small scale hydro power. Significant environmental problems 
aree associated, in particular, with large hydro power. Especially, the impact on 
ecosystemss (loss or change of habitat, change in water quality, change in flow 
characteristics,, disruption of spawning migration, etc.) of the large plants is 
troublesome.99 It is nott surprising therefore that some discussion exists as to 

55 Commission Communication on alternative fuels for road transportation and on a set of measures to 

promotee the use of biofuels, COM(20oi)547, p. 5. 
66 tt has been estimated that, while CO2 emission from fossil diesel is around 3.2 tonnes CO2/ 1000-litre 

(includingg CO2 emissions from production, transport, etc.) used, realistic CO2 saving for biodiesel is 

aroundd 2 to 2.5 tonnes C02/iooo-litre. See 00x4(2001)547, p. 22. 
77 OECD/IEA1998, p. 16. See also Commission White Paper for a Community Strategy and Action Plan 

'Energyy for the future: renewable sources of energy' (COM(97)59g, p. 4), which adds 'promising busi-

nesss opportunities for EU industries' to the list of benefits. 
88 OECD/IEA 1998, p. 61-66. See also Cross, Hancher & Slot 2001, p. 1032. 
99 OECD/IEA 1998, p. 7379. See also EEA, Environmental Signals 2000, p. 23 and EEA, Environmental 

Signalss 2001, p. 47. 
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whetherr large scale hydro can truly be regarded as a renewable energy source. 
Evenn more controversial is the question whether, the category 'biomass', gener-
allyy also regarded as a renewable, includes, in addition to energy crops and agri-
culturall  and forestry wastes, energy derived from landfill gas and waste incin-
eration.. The most controversial, however, is the suggestion to include nuclear 
energyy under the term 'renewable energy sources'. 

NuclearNuclear energy 
Although,, nuclear energy is a desirable energy source in terms of emissions 

off  air pollutants and, although, the probability of accidents in EU plants is very 
low,, it does create a serious and very real waste problem. The long-term storage 
off  radioactive waste is problematic, especially since no proper solution has been 
found.100 Hence, in one respect nuclear power is quite environmentally sensitive. 
Inn another respect, it is not. 

CombinedCombined Heat and Power (CHP) 
Combinedd heat and power uses the 45% to 70% of energy that is lost as heat 

inn conventional thermal power plants. Not only does it avoid the negative effects 
onn the environment of additional heat generation but, apparently, the total 
efficiencyy of CHP systems is higher than that of separately generated heat and 
electricity." " 

EnergyEnergy efficiency and energy conservation 
Thee above indicates clearly that the environmental effects of activities 

relatingg to energy use vary substantially depending on which energy source is 
used.. The impact on the environment also differs, however, depending on the 
efficiencyy of the technologies employed to generate and supply energy (operating 
efficiencyy of power generation installations and efficiency of energy distribution 
networks).. This is efficiency on the supply side. In addition, the negative effects 
off  energy production and consumption can be controlled by encouraging the 
efficientt use of energy on the demand side (energy for transport, households, 
andd industry). In this context, it is useful to employ the terms and respective 
definitionss that the EE A proposed." It defines 'energy efficiency' as 'a measure of 
thee overall efficiency of providing energy services, i.e. the efficiency with which 
energyy is produced from primary resources, transformed into useful forms, 
deliveredd to end users and consumers'. The term 'energy conservation' is usually 
reservedd for 'the energy saving on the demand side'. In what follows, the expres-
sionss 'energy saving' and 'the rational use of energy*  will be used as synonyms 
forr the term 'energy conservation'. 

100 EEA, Dobris assessment 2001, p. 3. 
111 EEA, Environmental Signals 2001, p. 46. 
122 EEA, Dobris assessment 2001, Box 19A. 
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Finally,, it should be observed that negative effects on the environment origi-
natingg from the generation of energy might be controlled also by way of pollu-
tionn control technologies. 

SummarySummary and next step 
Thee energy sector is a major user of natural resources and its environmental 

effectss include: emissions of atmospheric pollutants (mainly or partly responsi-
blee for climate change, acid rain, tropospheric ozone, etc.); generation of waste 
(includingg radioactive waste); soil contamination, water pollution and wastewa-
terr discharges; land use and destruction of habitats. Because the environmental 
effectss of energy activities vary according to the energy source used, an analysis 
wil ll  be made below of the way in which Community policy has encouraged or, 
onn the contrary, discouraged, the use of the less environmentally damaging 
energyy sources over the more environmentally damaging ones. In addition, the 
wayy in which energy efficiency and energy conservation have been promoted 
wil ll  be examined. 

33 The European Community energy policy 

3.11 Development of the EC energy policy 

3.1.11 The need for an EC energy policy 

Becausee of its importance, it was emphasised, during the 
preparationss for the creation of the European Communities, that energy was 
onee of the sectors requiring urgent action.11 Therefore, it may appear strange 
thatt the 1957 Treaty of Rome, establishing the EEC, did not contain any provi-
sionss on a Common Energy Policy. However, this was mainly due to the fact that 
thee establishment of a regime relating to coal, under the ECSC Treaty, and of 
aa regime relating to nuclear energy, under the EURATOM Treaty, was consid-
eredd sufficient. After all, these treaties covered both the most important energy 
sourcee at that time as well as, what was regarded, as the energy source of the 
future.144 However, it all turned out differently. Because coal lost its importance 
andd nuclear energy was not as big a success as expected, the general regime 
sett out in the EC Treaty became very important for any attempts to regulate the 
energyy sector. In what follows, a short description wil l be given of the EC Treaty 
provisionss especially relevant for the energy sector. 

133 Kapteyn &  Verloren van Themaat 1998, p. 1230, under  reference to the Spaak report. 
144 Cross, Hancher  &  Slot 2001, p. 214. 
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3.1.22 The Treaty provisions on the EC energy policy: primary 
energyy law 

NoNo special powers for this area in the EC Treaty but limited 
references references 
Soo contrary to the environmental, agricultural and transport 

policies,, for example, no separate title, and therefore no explicit legal basis, can 
bee found in the EC Treaty in order to develop and implement a Common Energy 
Policy.. Secondary law in relation to the energy sector has been based on many 
differentt provisions, including Article 308 (formerly Article 235) EC, a combina-
tionn of Articles 47, 2; 55 and 95 (formerly Articles 57, 2; 66 and 100a) EC and 
Articlee 99 (formerly Article 103) EC. Since the entry into force of the Maastricht 
Treaty,, Article 3 EC (the provision that lists the Community's activities) does 
includee a reference to 'measures in the spheres of energy' (cf Article 3(t), now 
Articlee 3(u) EC). In the Declaration on Civil Protection, Energy and Tourism, 
annexedd to the Final Act of the Maastricht Treaty, the Intergovernmental Con-
ferencee had even envisaged a discussion on the possible inclusion of a specific 
energyy title. However, no specific title for energy policy was introduced in the 
ECC Treaty by the Treaty of Amsterdam or by the subsequent Treaty of Nice. 
Thiss would require a consensus among Member States as to the desired type of 
regulatoryy regime. Such consensus has not arisen yet because of the sensitivity 
off  the sector.1' Member States do not wish to give the regulation of the exploita-
tionn and utilisation of their energy sources out of hands. Because of a lack of an 
explicitt legal basis and specific energy objectives, the only option available to the 
Communityy was to work towards the creation of a liberalised energy market on 
thee basis of the general provisions of the EC Treaty.16 Over the years, a couple of 
otherr objectives have been added to this initial objective, as wil l appear from the 
overvieww of secondary legislation below. 

Thatt the Member States are reluctant to delegate powers to the Community 
inn relation to such a sensitive sector as the energy sector is also illustrated by a 
Treatyy provision in the environmental title. In derogation from the normal deci-
sion-makingg procedure for the adoption of environmental legislation, Article 175, 
22 EC, requires unanimity for measures 'significantly affecting a Member State's 
choicee between different energy sources and the general structure of its energy 
supply'.. In other words, measures that favour certain energy sources over others 
forr environmental purposes should be adopted by unanimity.17 In this context, 
referencee should also be made to the Declaration on Article qor EC (now Article 

155 See on the debate whether to include a specific title on energy or not: Cross, Hancher & Slot 2001, p. 

219. . 

Kapteynn & Verloren van Themaat 1998. p. 1231. 
177 See also Matlary 1997, p. 67. 
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1744 EC), annexed to the Final Act of the SEA. In this declaration, the Intergov-
ernmentall  Conference observed that the Community's activities in the sphere of 
thee environment may not interfere with national policies regarding the exploita-
tiontion of energy resources. With this declaration, Member States wanted to have 
theirr sovereignty over mineral resources confirmed.18 

AA final reference to the energy sector in the EC Treaty can be found in the 
titlee on the Trans-European Networks (TENs) (Articles 154-156 EC). As was 
observedd already in the Chapter on the Common Transport Policy and the 
Environmentt (Chapter VI, Section 3.1.3), the Treaty of Maastricht introduced a 
titlee on the development of TENs. Besides transport and telecommunications' 
infrastructure,, energy infrastructure was, and still is, a priority area for this 
typee of Community action. The guidelines for trans-European energy networks 
(TEN-E)) wil l be discussed below in the paragraphs on 'Energy infrastructure' 
(Sectionn 3.2.6). 

OriginalOriginal objectives of the energy policy 
Becausee the EC Treaty does not contain a specific title on the Communi-

ty'ss energy policy, there is no clear list available of what the Community has 
too achieve in this area. However, some clues may be found in various policy 
documentss produced by the Commission and the Council over the years.'9 In 
addition,, the Council adopted resolutions concerning the 'energy policy objec-
tives',, usually for a period of 10 years.20 From these (early) policy documents and 
resolutionss it appeared that the objectives of Community action relating to the 
energyy sector were mainly 1) to integrate the sector within the common market 
andd 2) to secure cheap energy supplies. In addition, the need to tackle envi-
ronmentall  problems was mentioned as well sometimes.21 The Council adopted 
aa resolution specifically on energy and the environment as early as 1975. The 
firstfirst Communication on energy and the environment only followed in 1990, 
however.. Below, I wil l examine the extent to which the policy intentions in rela-
tionn to energy and the environment were translated into concrete legal action 
(withh or without reference to the integration clause). 

188 Kapteyn & Verloren van Themaat 1998, p. 1231. See also Handier 1989, p. 486. 

'99 For a discussion of the earliest policy documents see Kapteyn & Verloren van Themaat 1990, p. 756-757, 

whichh mentions a: 1964 Protocol of Agreement between the Member States; 1967 Council Decision on 

thee policy for oil and natural gas; 1968 Commission Communication 'First orientation for a common 

energyy policy' and a 1973 Commission Communication. 
200 The 1974 Council resolution concerning Community energy policy objectives for 1985, OJ 1975 C153/2; 

thee 1980 resolution concerning energy policy objectives for 1990 and convergence of the policies of the 

Memberr States, OJ1980 C149/1 and the 1986 resolution concerning energy policy objectives for 1995 

andd convergence of the policies of the Member States, OJ 1986 C241/1. 
211 The 1974 Council resolution concerning Community energy policy objectives for 1985, OJ 1975 C153/2. 
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RelationshipRelationship with the general rules of the EC Treaty 
Itt has been established that energy productss should be considered goods that 

aree subject to the rules on free movement of goods (Articles 28-31 EC) and that 
thee sector is also subject to the competition rules {Articles 81-82 and Article 
86)) as well as the rules on State aid (Articles 87-88 EC, for the coal sector this 
usedd to be Articless 4(c) and 95 ECSC).22 It is doubted, however, whether these 
ruless are fully applied at all times.13 Because the main focus of this research is 
nott the integration of environmental concerns into primary law (i.e. the extent 
too which this primary law allows for environmental interests to be integrated 
intoo national legislation and decisions) but rather into secondary law, I wil l not 
elaboratee on these Treaty provisions. It is sufficient to note briefly that environ-
mentall  protection does play a certain role in the application of these provisions. 
Forr example, as a result of the ECJ judgements in the Van der Kooy cases,24 and 
thee Cofaz case,25 the following conclusions may be drawn in relation to energy 
tariffs:: differences in the level of energy tariffs are justified, first, to the extent 
thatt they result from reductions in costs; secondly, to the extent that they form 
partt of a general system applicable to the industry as a whole; thirdly, to the 
extentt that there is a commercial reason for them, and, fourthly, to the extent 
thatt they serve an objective recognised by Community law, are necessary for 
thatt purpose, and are reasonably proportionate to that objective. Interestingly, in 
thee Van der Kooy case the objective recognised by Community law was environ-
mentall  protection. In that case, both the Commission and the Court were of the 
opinion,, however, that the reduction in the gas tariffs went beyond what was 
necessaryy to ensure that the greenhouse growers would not switch from gas to 
coal'.266 National tax schemes are evaluated under Article 90 of the EC Treaty. 
Forr the legality of national fiscal measures aimed at promoting environmental 
objectivess in the light of this Treaty provision reference can be made to the Outo-
kumpukumpu Oy Case (about a Finnish excise duty levied on certain energy sources, 
includingg electricity).27 

Itt is also important to observe here that despite the adoption of secondary 
legislationn on internal energy markets, in particular the electricity and the gas 

222 Cross, Hancher & Slot 2001, p. 222. 
2}}  Cross, Hancher & Slot {2001, p. 279) where they conclude, after having reviewed relevant case law, that 

'theree seems to be substantial evidence of the continued non-application of the prohibitions of the Treaty 

too the energy sector, either as a result of non-enforcement or by virtue of the application of the excep-

tionss to such prohibitions'. 
244 Cases 67, 68 and 70/85 Kwekerij Gebroeders Van der Kooy v Commission [1988J ECR 219. 
2'' Case 169/84 Compagnie francaise de 1'azote (Cofaz) v Commission [1986] ECR 391. 
1616 Kapteyn & Verloren van Themaat 1998, p. 1239. See also Cross, Hancher & Slot 2001, p. 255. 
277 Case C-213/96 [1998] ECR I-1777. 
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markets,, primary rules, including the rules on free movement of goods and on 
competition,, as interpreted by the ECJ, have not lost their relevance.28 

3.22 Main features of secondary energy law 

3.2.11 Introduction 

Underr this title, all legislation that is primarily aimed at 
furtheringg energy objectives wil l be described and analysed. This includes: the 
legislationn that is exclusively aimed at achieving the energy objectives, the legis-
lationn that has energy objectives as main and environmental or other non-energy 
objectivess as side-objectives and the legislation that has two main types of 
objectives,, one or more of the energy-related and one or more of the non-energy 
relatedd (including environmental). 

3.2.22 Economic policy measures: oil crisis measures 

Followingg the 1973 oil crisis, all sorts of efforts were made at 
thee Community level to reduce its dependence on external energy sources, or 
inn other words, to secure good and cheap energy supply. Part of these efforts 
consistedd of the establishment of a crisis mechanism by way of a set of direc-
tivess based on Article 103,4 EEC {Economic Policy).29 Some of the action in this 
contextt preceded the oil crisis of 1973. The action mainly concerned the obliga-
tionn for Member States to maintain minimum stocks of certain energy products 
{Councill  Directive 68/414, Council Decision 68/416 and Council Directive 75/ 
339)) but there were also certain mitigating measures {Council Directive 73/238); 
restrictionss on the use of natural gas (Council Directive 75/404) and of petro-
leumm products (Council Directive 75/405); the monitoring of intra-Community 
tradee in crude oil and petroleum products (Council Decision 77/186); a common 
targett for reducing the consumption of petroleum products (Council Decision 
77/706)) and the use of substitute fuel components in petrol (Council Directive 
85/536).3°° Very few of these legislative acts contain an environmental element, 

Seee Cameron 2002, p. 203. 
2929 See also Kapteyn & Verloren van Themaat 1990, p. 758-759 and Kapteyn & Verloren van Themaat 1998, 

p.. 1231. 

'°° Council Directive 68/414 imposing an obligation on Member States of the EEC to maintain mini-

mumm stocks of crude oil and/or petroleum products, OJ1968 L308/14; Council Decision 68/416 on 

thee conclusion and implementation of individual agreements between Governments relating to the 

obligationn of Member States to maintain minimum stocks of crude oil and/or petroleum products, OJ 

19688 L308/19; Council Directive 75/339 obliging the Member States to maintain minimum stocks of 

fossill  fuel at thermal power stations, OJ 1975 L153/35; Council Directive 73/238 on measures to mitigate 
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althoughh some had certain implicit environmental benefits, such as Decision 
77/706,, which set a common target for reducing the consumption of primary 
energyy sources in order to lessen the effects of energy supply difficulties. The 
directivess laying down restrictions on the use of natural gas and petroleum 
productss in power stations do provide for an exception to the restrictions and 
thiss for 'special reasons relating to the protection of the environment' (respec-
tivelyy Article 1,3 fourth indent and Article 1, 2 fifth indent). The environmental 
impactt of these early Community acts wil l be discussed in greater detail below, 
inn the part on environmental integration (Section 4.2.1). 

Itt may already be observed here that, in order to prevent or lessen the impact 
off  energy supply difficulties, and thus improve security of energy supplies, 
thee Community also adopted more structural measures. These are specifi-
callyy aimed at encouraging the rational use of energy over the years. Council 
Directivee 78/170 laying down minimum performance requirements for new 
heatt generators for space heating and/or the production of hot water in non-
industriall  buildings was such a measure. Together with the other harmonising 
legislationn designed to promote the rational use of energy, this measure wil l be 
discussedd further below, in particular, in the section on technical harmonisa-
tionn (Section 3-2.5.3, on legislation setting out energy efficiency standards). 
Thee specific programmes designed to promote the rational use of energy - the 
SAVEE programmes - wil l be analysed in the section on energy-related environ-
mentall  legislation (Section 3.3). In addition, reference should be made to the 
supportt programmes for technological development in the hydrocarbons sector, 
discussedd below in the part on energy research programmes (Section 3.2.7), also 
aimedd at improving security of supply Now, an overview follows of the legisla-
tionn adopted in order to further another one of the main objectives of the EC 
energyy policy, the establishment of the internal energy markets. 

thee effects of difficultie s in the supply of crude oil and petroleum products, OJ1973 L228/1, Council 

Directivee 75/404 on the restriction of the use of natural gas in power  stations, OJ 1975 L178/24; Council 

Directivee 75/405 concerning the restriction of the use of petroleum products in power  stations, OJ 

19755 1.178/26; Council Decision 77/186 on the exporting of crude oil and petroleum products from one 

Memberr  State to another  in the event of supply difficulties, OJ 1977 L61/23; Council Decision 77/706 

onn the setting of a Community target for  a reduction in the consumption of primary sources of energy 

inn the event of difficultie s in the supply of crude oil and petroleum products, OJ 1977 L292/9; Council 

Directivee 85/536 on crude-oil savings through the use of substitute fuel components in petrol, OJ 1985 

L334/20. . 
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3.2.33 Market operation 

3.2.3.11 Market access 

Introduction Introduction 
Thee White Paper, 'An energy policy for the European Union', 

calledd market integration 'the central, determining factor in the Community's 
energyy policy'.31 The underlying force of the market liberalisation process is, 
reportedly,, the need for economic efficiency in the energy sector, which should 
increasee the competitiveness of the European economy as a whole and thus 
eventuallyy growth and living standards.33 For these purposes, the Community 
successivelyy adopted a directive on hydrocarbons licensing, a directive on an 
internall  electricity market and one on an internal gas market. However, before 
turningg to the content of these directives, some words must be dedicated to the 
directivess that started the process towards the establishment of internal energy 
markets,, the so-called transit directives. 

TheThe transit directives 
Respectivelyy in 1990 and in 1991, an electricity transit directive and a gas 

transitt directive were adopted.33 These directives are both aimed at facilitat-
ingg the electricity and gas transfers between grids (respectively high-voltage 
transmissionn grids, exclusive electricity distribution grids, and high-pressure 
transmissionn pipelines), where the transport is situated within the EC and 
involvess the crossing of one intra-Community frontier. To this end, both direc-
tivess set out certain conditions to be fulfilled in relation to the transfers. The 
directivess do not require the Member States to establish mandatory open access 
too grids, however.34 In fact, it has been indicated that the electricity transit direc-
tivee did littl e more than formalise existing arrangements to manage exchanges 
betweenn existing utilities." As for references to the Community's environmental 
objectives,, the preambles of both directives simply recall that, in completing the 
internall  energy market, attention should be given to the objective of security of 

311 COM(95)682,p.3. 
322 Commission Communication 'Single market and Environment', COM (99) 263, p. 14 and Commission 

Communicationn 'Completing the internal energy market', COM (2001) 125, p. 2. As Hancher observes, 

withh the establishment of the internal energy market, the Commission hoped to promote both intra-fuel 

andd inter-fuel competition. This entails, for example, that French electricity should be able to compete 

withh electricity produced in Germany, but also that gas for the generation of electricity should be able to 

competee more freely with other fuels. Hancher 1989 p. 477. 
333 Council Directive 90/5477 on the transit of electricity through transmission grids, OJ1990 L313/30 and 

Councill  Directive 91/296 on the transit of natural gas through grids, OJ 1991 L147/37. 
344 See on this issue: Von Burchard & Eckert 1995, p. 58 and Mac Dougall & Walde 1994, p. 100. 
355 Cross, Hancher & Slot 2001, p. 284. 
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supplyy but also to objectives of environmental protection, in particular, in the 
formm of environmentally compatible energy production methods. 

UpstreamUpstream hydrocarbons (oil and gas) sector 
Thee first attempts to tackle the problematic conditions for access to the 

explorationn and production of hydrocarbons (upstream oil and gas sector) were 
madee in the context of the so-called Utilities Directive of 1990 (Council Direc-
tivee 90/531, in 1993, codified as Council Directive 93/38).36 However, the limited 
provisionss in this legislation could not remove all barriers to entry created by 
nationall  licensing systems.37 Thus, in 1994, Directive 94/22 of the EP and of 
thee Council on the conditions for granting and using authorisations for the 
prospection,, exploration and production of hydrocarbons (or the directive on 
hydrocarbonss licensing) was adopted.38 The Preamble indicates that it is aimed 
att 'the greater integration, free from barriers to trade, of the internal energy 
markett with a view to improving security of supply, reducing costs and improv-
ingg economic competitiveness' (Preamble (2)). Indeed, this framework directive 
layss down certain general principles in order to ensure that the procedures for 
grantingg authorisations (licences) for the prospection, exploration and produc-
tionn of hydrocarbons are open to all interested entities, possessing the necessary 
capabilities,, (Preamble (7) and Article 3) and, that the authorisations are granted 
onn the basis of objective, published criteria (Articles 4 and 5). When granting an 
authorisationn one of the procedures mentioned in Article 3, 2 must be followed. 
Onn the one hand, authorisations relating to geographical areas that have been 
openedd for prospection, exploration and production (so-called 'open areas') can 
onlyy be refused on the basis of the criteria in Article 5. No reference is made to 
environmentall  criteria in this article. On the other hand, detailed obligations 
andd conditions for the use of a specific authorisation must be based on the need to 
ensuree the proper performance of the activities in the relevant area (Article 6,1), 
or,, may be imposed if justified by concerns relating to national security, public 
safetyy and public health, security of transport and, interestingly, also the protec-
tionn of the environment, the protection of'biological resources' and 'the planned 
managementt of hydrocarbon resources (for example the rate at which hydrocar-
bonss are depleted or the optimisation of their recovery)' (Article 6, 2). 

Inn other words, Member States are not allowed to completely refuse licenses 
relatingg to 'open areas' on the basis of environmental concerns. However, 
theyy can subject the exercise of the activities of prospecting, exploring for and 

366 Council Directive 90/531 on the procurement procedures of entities operating in the water, energy, 

transportt  and telecommunications sectors, OJ1990 L297/1 and Council Directive 93/38 coordinating 

thee procurement procedures of entities operating in the water, energy, transport and telecommunica-

tionss sectors, OJ 1993 L199/84. 
377 Cross, Hancher  &  Slot 2001, p. 295-296. 
388 0719941.164/3. 
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producingg of hydrocarbons to 'environmental conditions'. It is important to 
rememberr also that the Member States retain the right to determine the areas 
withinn their territory to be made available for the exercise of the covered activi-
tiess (i.e. retention of sovereign rights of Member States over the hydrocarbons 
resourcess on their territories) (Article 2, i). In other words, the Member States 
keepp the discretion to determine which areas are opened up, and thus, subject 
too the rules of the directive, and which remain closed. The reasons why certain 
areass should remain closed are unlimited and may therefore relate to envi-
ronmentall  concerns. If a Member State wishes to refuse granting licenses in 
relationn to a certain area, it should keep that area closed for exploitation. On the 
basiss of this provision, the Netherlands, for example, decided to exclude from 
licensingg an area in the Waddenzee.39 Its decision was motivated by environmen-
tall  concerns. 

InternalInternal electricity market 
Thee Preamble of Directive 96/92 of the EP and the Council concerning 

commonn rules for the internal market in electricity indicates that this direc-
tivee is aimed at gradually establishing the internal electricity market 'in order 
too increase efficiency in the production, transmission and distribution of this 
product,, while reinforcing security of supply and the competitiveness of the 
Europeann economy and respecting environmental protection' (Preamble (4)).40 

Itt is also stressed that proposals for improving the operation of the internal elec-
tricityy market wil l be necessary in the future, but no specific dates for further 
markett liberalisation are given. The directive sets out common rules for the 
organisationn of the sector, including rules on public service obligations (Article 
3),, the generation or production (the construction of new generating capac-
ityy is opened up to competition) (Articles 4-6), the transmission (Articles 7-9) 
andd distribution (Articles 10-12) of electricity. An independent transmission 
systemm operator and an independent distribution operator must be appointed. 
Furtherr rules concern unbundling and transparency of accounts (Articles 13-15) 
andd access to the system (Articles 16-22). There are two options for organising 
systemm or network access: on the one hand, there is the negotiated third party 
accesss model and the regulated access model of Article 17 and on the other 
hand,, there is the Single Buyer (SB) model of Article 18. Article 19 provides that 
Memberr States must open up their national market, be it gradually.4' 

399 Article 2a Wet opsporing delfstoffen {Stb. 1967, 258), as amended by Wet van 18 maart 1996 {Stb. 1996, 

199)) and Explanatory Memorandum Wet 18 maart 1996, Kamerstukken II1994/95. 24 078, nr. 3, p. 20. 

Seee also Biesbosch case: Rb. Breda, 6 november 2000, (2001) M&.R 64. 
400 OJ1997 L27/20. 
4'' The directive sets minimum targets for market opening that correspond to 30% of domestic consump-

tionn in 2000 and 35% in 2003. Initial data on the implementation of this requirement showed that the 
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Ass for environmental provisions in this piece of legislation, the following 
shouldd be observed. First, it is provided that Member States may impose public 
servicee obligations relating to, inter alia, environmental protection (Article 3, 
2).411 Second, for the construction of new generating capacity, Member States 
cann choose between a licensing or a tendering procedure (Article 4). Pursuant 
too Article 5,1 (b), the criteria, which the Member States must set when they opt 
forr the licensing procedure, may relate to 'protection of the environment'. Third, 
Articlee 8,3 and Article 11,3 provide that Member States may require the trans-
missionn system operator and the distribution system operator, when dispatch-
ingg generating installations, to give priority to generating installations using 
renewablee energy sources or waste or producing combined heat and power. In 
addition,, the distribution system operator is required to maintain a secure, reli-
ablee and efficient electricity distribution system in its area, 'with due regard for 
thethe environment' (Articl e 11,1). 

InternalInternal  gas market 
Directivee 98/30 of the EP and of the Council concerning common rules for 

thee internal market in natural gas is aimed at establishing the internal market 
inn natural gas (Preamble (1), (3) and (5)).4J It wants to do so by laying down 
commonn rules for the organisation of the natural gas sector, including liquefied 
naturall  gas (LNG) (Articles 3-5) and the criteria and procedures applicable to 
thee granting of authorisations for transmission, distribution, supply and storage 
off  natural gas (Articles 6-11). Further provisions relate to the unbundling and 
transparencyy of accounts (which are less far-reaching than the corresponding 
provisionss in the electricity directive) (Articles 12-13) anc*  network access (proce-
duree of negotiated access or regulated access; equally less far-reaching) (Articles 
15-16).. The minimum targets for market opening are set at: 20% of the total 
annuall  gas consumption in 2000, 28% in 2003 and 33% in 2018 (Article 18).44 

Justt like the internal electricity market directive, the internal gas market 
directive,, allows Member States to introduce public service obligations which 
mayy relate to, inter alia, environmental protection (Article 3, 2).45 Other envi-

majorit yy of Member States had gone further  than legally required in 2000. See Commission Communi-

cationn 'Completing the internal energy market' , COM(200i)i25, p. 4. 
422 See also Preamble (13): for  some Member States the imposition of public service obligations may be 

necessaryy to ensure security of supply and consumer and environmental protection, which free competi-

tion,, alone, cannot necessarily guarantee. 
4JJ OJ1998 L204/1. 
444 Initia l data on the implementation of this requirement showed that the majorit y of Member States had 

gonee further  than legally required in 2000. See Commission Communication 'Completing the internal 

energyy market' , COM (2001) 125, p. 4. 
455 See also Preamble (12): for  some Member States the imposition of public service obligations may be 

necessaryy to ensure security of supply and consumer and environmental protection, which free competi-

tion,, alone, cannot necessarily guarantee. 
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ronmentall  provisions relate to the following. Each transmission, storage and/or 
LNGG undertaking must operate, maintain and develop secure, reliable and effi-
cientt facilities, 'with due regard to the environment' (Article 7,1). Each distribu-
tionn undertaking has the same obligation: i.e. operate, maintain and develop a 
secure,, reliable and efficient system, with due regard to the environment (Article 
10,1).. Finally, Article 23, 2 requires that Member States must apply certain 
objectivess (fair and open access, achieving a competitive market, avoiding abuse 
off  dominant position), while taking account of such concerns as 'environmental 
protection',, when they provide for access to upstream pipeline networks by eligi-
blee natural gas undertakings and customers. 

FurtherFurther steps towards liberalisation 
Evenn though the above-discussed internal market directives require the 

Memberr States to restructure their energy markets significantly, it concerns 
frameworkk directives, which leave the Member States a lot of discretion as to the 
mannerr in which they do so.46 For certain matters, such as how to bring about 
networkk access, several options are available to the Member States. As a result, 
however,, the state of liberalisation varies significantly in the Member States.47 

Moreover,, sometimes the vague wording of the legislation has led to interpreta-
tionn problems.4*  In order to clarify some issues and remedy shortcomings in 
thee current regime as well as complete the liberalisation process, the Commis-
sionn presented a package of new proposals. It concerns, in particular, a proposal 
forr a directive amending the Directives 96/92 and 98/30, supplemented by a 
proposall  for a regulation on conditions for access to the network for cross-border 
exchangess in electricity.49 In these proposals, fundamental issues, such as 
effectivee unbundling, third-party access, the importance of a regulator and the 
contentt of the public service objectives, are re-examined. Besides the possibility 
forr environmental service obligations, the amendment would introduce an extra 
environmentall  provision in both Directive 96/92 and Directive 98/30. It would, 
inn particular, require Member States to implement 'appropriate' environmental 
measuress (proposed Article 3,3). 

44 See also Cross, Hancher & Slot 2001, p. 220. 
477 See data on market opening in Annex 1 of Commission Communication 'Recent progress with building 

thee internal electricity market, COM(20oo)297 and Commission Communication 'Completing the 

internall  energy market', COM(20oi)i25, p. 4-5. 
44 For the internal electricity market legislation see: Cross, Hancher & Slot 2001, p. 301-308. 
499 Proposal for a directive of the EP and of the Council amending Directives 96/92 and 98/30 concern-

ingg common rules for the internal market in electricity and natural gas, COM(20oi)i25, and Proposal 

forr a regulation of the EP and of the Council on conditions for access to the network for cross-border 

exchangess in electricity, COM (2001) 125. 
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Itt should be added to the above that, at its November 2002 meeting, the 
Transportt Council reached an agreement on a final date for complete liberalisa-
tion.. Business users as well as domestic users should be free to choose energy 
suppliers,, respectively, by 2004 and 2007.50 

Summary Summary 
Besidess strengthening the Community's competitive position, most 

measuress discussed above indicate that the opening of the respective energy 
markett should reinforce security of energy supply. In addition, it is provided 
sometimess that the process should occur while 'respecting the environment'. 
Thiss intention is translated into the incorporation of some environmental 
provisions,, allowing, for example, public service obligations for environmental 
reasons. . 

3.2.3.22 Price transparency regulation 

Councill  Directive 90/377 concerning a Community procedure 
too improve the transparency of gas and electricity prices requires Member States 
too ensure that undertakings, which supply electricity or gas to industrial end-
users,, regularly communicate certain price-related information to the Statistical 
Officee of the EC (SOEC).5' The information relates to 1) the prices and terms 
off  sale, 2) the price systems in use and 3) the breakdown of consumers and 
correspondingg volumes of consumption. With this legislation, the Commission 
hopedd to increase energy price transparency and thus ensure effective competi-
tion.'aa However, some authors have questioned the link between price transpar-
encyy and effective competition. They observe that, on the contrary, uncertainty 
aboutt the future behaviour of one's competitors can be a precondition for 
effectivee competition.» In addition, it is pointed out that price transparency 
cann have a negative effect on the competitive situation of gas and electricity in 
relationn to substitutive/alternative energies that are not subject to any transpar-
encyy provisions. It seems that Directive 90/377 presupposes the existence of 
suchh corresponding transparency regimes since its preamble indicates that the 
informationn given pursuant to it wil ll  also enable comparisons with other energy 
sources,, in particular oil, coal, fossil and renewable energy sources. 

s°° Transport Council Meeting, 25 November  2002, press release nr. 14337/02. 

*''  OJ1990 L185/16. 
511 Apparently, the Commission pointed out that 'when energy prices are not transparent, they are capable 

off  containing elements of State Aid unauthorised by the Commission or  covering up anti-competitive 

practicess by undertakings in breach of Community rules on competition'. See Cross, Hancher  &  Slot 

2001,, p. 281. 
533 Von Burchard &  Eckert 1995, p. 32. 
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InIn fact, a separate price transparencyy regime does exist for the oil sector 
sincee 1976. Council Directive 76/491 concerning information and consulta-
tionn on the prices of crude oil and petroleum products in the Community was 
repealedd and replaced, in 1999, by Council Decision 1999/280, which sets out 
thee current regime.54 Due to this transparency regime, it does not seem that 
competitionn between natural gas and oil, for example, is distorted." However, no 
correspondingg regimes seem to exist for energy sources such as renewables. 

3.2.44 Fiscal harmonisation 

Introduction Introduction 
Fiscall  harmonisation in relation to the energy sector has 

remainedd very limited up til l now. Energy products are heavily taxed in the EU 
butt the tax varies from product to productt and from Member State to Member 
State.566 To date, only the excise duties on mineral oils have been harmonised to 
aa certain extent. Efforts to introduce more harmonisation, currently in the form 
off  a proposal for restructuring the Community framework for the taxation of 
energyy products, have been blocked in the Council. Below, the limited existing 
harmonisationn wil l be discussedd as well as the proposals for further harmonisa-
tion.. The effects of both the current and the proposed tax regime on the realisa-
tionn of the Community's environmental objectives will then be discussed more 
elaboratelyy in the section on integration failures and efforts (see below, Section 
4).. It should be recalled in this context that, for areas where no secondary legis-
lationn applies, national legislation is reviewed against the background of relevant 
primaryy law, in particular Articles 23-24 and Article 90 of the EC Treaty. 

VAT VAT 
Onn the basis of the Sixth directive, all energy products, except natural gas, 

shouldd be subject to a standard minimum rate of 15%.57 Only gas and electricity 
cann qualify for a reduced rate but reduced rates on other products, which existed 
inn 1991, can still be maintained in the form of transitional measures. This has 
resultedd in major differences within the EU, however.58 

544 OJ1976 L140/4. Council Decision 1999/280 regarding a Community procedure for information and 

consultationn on crude oil supply costs and the consumer prices of petroleum products, OJ 1999 L110/8. 

Seee also relevant in this context is Council Regulation 2964/95 introducing registration for crude oil 

importss and deliveries in the Community, OJ 1995 L310/5. 
555 See also Von Burchard & Eckert 1995, p. 37. 
566 Green Paper 'Towards a European strategy for the security of energy supply', COM(20oo)769, p. 50. 
577 Sixth Council Directive 77/388 on the harmonization of the laws of the Member States relating to turno-

verr taxes - Common system of value added tax: uniform basis of assessment, OJ 1977 L145/1. 
588 See also De Wit 1997, p. 108. 
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ExciseExcise duties on mineral oils 
Excisee duties on mineral oils have been harmonised to a limited extent.*9 In 

particular,, Council Directive 92/82 introduces minimum rates of excise duty on 
minerall  oils as a function of the use of each oil (fuel, industrial and commercial 
use,, heating) while Council Directive 92/81 defines the taxable products and 
providess for required or possible exemptions and reductions. Despite the fact 
that,, at first sight, this legislation seems to have a broad scope (cf definition of 
'minerall  oils' in Directive 92/81) certain important categories of hydrocarbons 
doo not fall under the application of the Community excise duty. Pursuant to 
Articlee 2, 3 Directive 92/81, coal, lignite, peat or other similar solid hydrocar-
bonss and natural gas are not covered by the legislation. The directive allows 
Memberr States to apply to the products covered whichever rates they want as 
longg as they are above the minima. In this respect it is interesting to point out 
thatt the directive provides for the application of different rates of duty for diffe-
rentt uses of the products but it does not provide for different rates for different 
gradess or types of the same product. For this purpose, a Member State must 
requestt an exemption under Article 8,4 of the directive. This is only one of the 
possiblee types of exemptions, however. The legislation provides for several types 
ofof exemptions and reductions. 

Somee exemptions are compulsory while others are optional for Member 
States.. First, on the basis of Article 8,1 Directive 92/81 Member States are 
requiredd to exempt completely, for example, mineral oils used as fuels for 
commerciall  air services and commercial navigation in Community waters. This 
exemptionn is, in other words, obligatory. Second, Article 8,2 provides for total 
orr partial optional exemptions or reductions, inter alia, for mineral oils used 
forr the production of electricity and in combined power and heat plants, for 
navigationn on inland waterways, in the field of passenger and goods transport 
byy rail and in the field of pilot projects for the technological development of 
moree environmentally friendly products (in particular in relation to fuels from 
renewablee resources). Third and final, Article 8,4 provides for the possibility that 
thee Council, acting unanimously on a proposal from the Commission, author-
isess Member States to introduce further exemptions or reductions 'for specific 
policyy considerations'. Article 8, 5 provides that the Commission must re-evalu-
atee the exemptions or reductions granted in terms of their compatibility with 
thee Community's objectives of fair competition, good operation of the internal 
markett and environmental protection. In any event, the whole situation with 

Councill  Directive 92/82 on the approximation of the rates of excise duties on mineral oils, OJ1992 

L316/199 and Council Directive 92/81 on the harmonization of the structures of excise duties on mineral 

oils,, OJ 1992 L316/12. See also Council Directive 92/12 on the general arrangements for  products 

subjectt  to excise duty and on the holding, movement and monitoring of such products, OJ 1992 L76/1. 

Forr  comments on this legislation see: De Wit 1997, p. 90. 
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regardd to the exemptions and reductions had to be reviewed by the Council on 
thee basis of a Commission report before 31 December 1996 (Article 8, 6 EC). 

Thee Commission did in fact produce a report in November 1996.60 It gives 
aa good overview of the exemptions and reductions granted to Member States 
onn the basis of Article 8,4 and thus also of the 'specific policy considerations' 
whichh they have tried to achieve this way.61 In its report, the Commission 
neatlyy divides the exemptions and reductions granted into categories accord-
ingg to the concerns they relate to. A first grouping relates to transport issues, in 
particular,, in relation to the air transport sector and the inland water navigation 
sector.. A second category of exemptions/reductions was granted for industrial 
andd commercial purposes and covers, for example, exemptions on fuel used in 
aluminaa production. A third and fourth area relates to environmental concerns 
(e.g.. differentiated rates to encourage the use of cleaner fuels, e.g. low-sulphur 
diesel)) and regional policy aims (e.g. derogations for fuel consumed in particu-
larr regions). There is also a fifth and final category titled 'Other policy', e.g. 
derogationss for fuel used by the armed forces, in vehicles used by disabled 
persons,, in lighthouses or in pumps used for drainage of flooded land and in 
desalinationn plants. As a result of its evaluation of these exemptions and reduc-
tions,, the Commission proposed and the Council later adopted a new decision 
inn which the previous authorisations to apply certain exemptions or reductions 
weree extended while certain others were abolished as of January 199 8.62 In addi-
tion,, the Commission suggested certain interesting changes to the provisions of 

600 Commission Report under Article 8(6) of Council Directive 92/81/EEC on the situation with regard to 

thee exemptions or reductions for specific policy considerations as set out in Article 8(4) of Directive 92/ 

811 and concerning the obligatory exemption of mineral oils used as fuel for the purpose of air navigation 

otherr than private pleasure flying and the exemptions or reductions possible for navigation on inland 

waterwayss other than for private pleasure craft as set out in Articles 8(1) b and 8(2) b of the same Direc-

tive,, COM{96)549-
6'' Council Decisions 92/510 (i.e. the Council's first decision in this matter, granting all member States 

individuall  and specific derogations), 93/697 (relating to Belgium and Luxemburg, Greece, Italy and 

Portugal)),, 95/585 (Belgium, Luxemburg, Finland, Austria and Denmark), 96/273 (Italy, Austria, 

Swedenn and the UK), 96/418 (Ireland), 97/91 (France), 97/92 (Sweden), 97/93 (France, Portugal, 

Greecee and Spain) and 97/136 (Belgium, Denmark, France, Italy, Ireland, Luxemburg, Austria, Portu-

gal,, Finland, Sweden and the UK and Northern Ireland). 
622 Council Decision 97/425 (general decision), repealed and replaced the previous Council Decisions in 

thiss field. It was in its turn repealed and replaced by Council Decision 1999/880 (general decision), 

whichh was repealed and replaced by Council Decision 2001/224 (general decision). The latter also 

replacess Decisions 1999/804 (France), 2000/266 (The Netherlands), 2000/433 (Germany), 2000/434 

(UKK and Northern Ireland), 2000/446 (Italy) and 2000/719 (France). Besides the general Decision 

2001/224,, there are also several decisions authorising specific Member States, inter alia: Italy (Decision 

2001/226),, France (Decision 2001/227), the Netherlands (Decision 2001/229 and Decision 2002/263), 

Denmarkk (Decision 2002/264), etc. See also below: Section 4.3.2. 
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Directivee 92/81, such as the suggestion to make the optional exemption in Arti-
clee 8, 2(b) to the rate for fuel used for navigation on inland waterways compul-
sory.. The various exemptions and reductions granted this way over the years as 
welll  as the various review processes of the Commission and their consequences 
wil ll  be analysed in greater detail below, specifically with regard to their environ-
mentall  relevance, (Section 4.2.2 and Section 4.3.2). 

Biofuels Biofuels 
Despitee the fact that they are not explicitly listed as fuels that are covered by 

thee tax regime for mineral oils, biofuels or alternative fuels (such as bioethanol, 
biomethanol,, etc.) nevertheless fall under the scope of this regime. The reason 
whyy is as follows: Article 2,3 of Directive 92/81 provides that, in addition to 
thee taxable products explicitly enumerated in the first paragraph, any product 
usedd as a motor fuel shall be taxed as such. The rate to be charged is that of the 
equivalentt motor fuel (Article 2, 2 of Directive 92/81). Several proposals aimed 
att changing this situation have been put forward.6*  The latest fits into a complete 
strategyy of the Commission aimed at promoting the use of this kind of fuels. 
Thee Commission envisages using both regulatory and fiscal instruments in this 
context.. The regulatory measure wil l be discussed below (Section 3.3). The fiscal 
instrumentt consists of an amendment of Directive 92/81.64 If adopted, this 
amendmentt would make it possible for Member States to reduce excise duties on 
biofuelss (pure or blended) when used as heating or motor fuels. 

CarbonCarbon dioxide tax turned tax on energy products 
Thee above-described legislation resulted in littl e actual harmonisation. As 

thee Commission itself reported, excise duties on mineral oils vary significantly 
betweenbetween Member States.6*  Two factors lie at the basis of this. First, reference 
mayy be made to the limited scope of the existing harmonising legislation. It is 
limitedd to certain mineral oils. No comparable harmonisation has been intro-
ducedd for competing energy products. Apparently, some Member States have 
establishedd taxation for competing products, such as natural gas and coal, on 
theirr own initiative.66 Second, the minimum rates laid down in Directive 92/82 
havee not kept pace with the rates actually set by the Member States. Especially 
thee effective national rates of duty on motor fuels are a lot higher than the mini-
mumm Community rates.67 These two issues have been addressed in the Commis-

33 COM(92)36, amended proposal: COM(94)i47 and C0M(2O0i)547-
44 Council Directive amending Directive 92/81 with regard to the possibility of applying a reduced rate of 

excisee duty on certain mineral oils containing biofuels and on biofuels, COM(2ooi);47. 
655 Whit e Paper  'An Energy Policy for  the European Union', COM(95)682, p. 18. 
6 66 Whit e Paper, COM(95)682, p. 18. 
677 Commission report, COM(95)28j, p. 31; Whit e Paper, COM(95)682, p. 18 and Green Paper  'Towards a 

Europeann strategy for  the security of energy supply', COM{20oo)769, p. 51. 
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sion'ssion's ïcfgy proposal for a common system for the taxation of energy products.68 

Firstt of all, this proposal extends the current harmonisation system for mineral 
oilss to other competing energy products, including electricity, natural gas, coal 
andd lignite. Except for electricity, only the use of these products as motor fuel 
andd for heating purposes is taxed, not their use as raw materials or in chemi-
call  reductions or for electrolysis. For electricity, the proposal provides for the 
taxationn at the final stage of consumption. Second, the proposal provides for the 
graduall  increase in the minimum rates of excise duty.69 The proposal is contro-
versial,, however, especially because of fears that a Community-wide high tax on 
energyy wil l put the Community industry at a competitive disadvantage vis-a-vis 
thirdd countries.70 

Itt is such concerns that 'killed' the previous Commission proposal in this 
field.field. Indeed, the 1997 proposal on a common system for energy taxation was 
nott the first attempt of the Commission to introduce more fiscal harmonisation. 
Inn 1991, the Commission proposed to introduce a common so-called carbon 
dioxide/energydioxide/energy tax.71 It seemed the proposal had a dual purpose: on the one 
hand,, fiscal harmonisation, on the other hand, contributing to the attainment of 
thee 'C02-stabilisation target' (i.e. stabilising the CO2 emissions in the Commu-
nityy at 1990 levels by the year 2000).72 The tax base consisted of two compo-
nents:: on the one hand, it would be based on CO2 emissions, and, on the other 
hand,, on the energy use (the calorific value of the energy sources). The scope 
off  the (proposed) tax was confined to motor and heating fuels. Raw materials 
weree excluded as were renewable energy sources (i.e. wind power, solar energy, 
biomass,, biofuels and small hydroelectric installations (less than 10 MW)). 
Speciall  treatment (graduated tax reductions and conditional exemptions) was 
envisagedd for energy-intensive firms in order to safeguard their international 
competitiveness.733 The proposal also provided for tax incentives for investments 
inn energy saving and CO2 abatement. The tax was to be additional to the exist-
ingg harmonised excise duties and it was to be levied at the stage of consumption 

688 Proposal for a Council directive restructuring the Community framework for the taxation of energy 

products.. COM(97)30. 
699 In fact, in its 1995 report on the rates of excise duties, the Commission had already proposed increasing 

thee minimum rates for heating fuels while at the same time pointing out that this would require the 

scopee of the duty to be extended to products not yet covered (COM{95)285, p. 30). 
700 Kapteyn & Verloren van Themaat 1998, p. 1234. See also Gonzalez-Calatayud 2002, p. 302-303. 
711 Proposal for a Council directive introducing a tax on carbon dioxide emissions and energy, 

COM(92)226,, (amended proposal, COM(95)i72). 
722 See also Cross, Hancher & Slot 2001, p. 268 and De Wit 1997, p. 44. 
733 At first, the introduction of this Community tax was conditional on other major industrial countries 

introducingg a similar tax. This so-called conditionality clause had disappeared in the amended proposal, 

however. . 
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inn its final form (thus, imported products would have been liable for the tax). 
However,, political agreement on this proposal turned out to be too difficult.74 

Similarly,, in relation to the proposal currently on the table - the proposal on a 
frameworkk for the taxation of energy products - it must be reported that it has 
beenn blocked in the Council since 1997. At the Barcelona Summit, in March 
2002,, the time frame for agreement on adopting this proposal was set in paral-
lell  with the agreement on the {further) opening of the energy markets, i.e. 
agreementt by December 2002 75 Agreement was indeed reached on the latter 
(att the November meeting of the Transport, Telecommunications and Energy 
Council),, but not, it seems, on the former.76 

Summary Summary 
Inn summary, it may be observed that fiscal harmonisation relating to the 

energyy sector has been limited to legislation on excise duties for mineral oils. 
Planss to extend this fiscal regime to other energy products and progressively 
increasee the tax rates have not been realised yet. 

3.2.55 Technical harmonisation 

3.2.5.11 Introduction 

Underr this heading, the legislation setting out fuel quality 
specificationss wil l be discussed. This legislation will be dealt with here and not 
underr the heading 'secondary energy-specific environmental law' (Section 3.3) 
becausee this legislation is not solely or mainly aimed at furthering the EC's 
environmentall  objectives. It is equally designed to ensure that fuels, which 
complyy with the relevant requirements, can move freely in the internal market. 
Ass most of the legislation analysed here indicates, divergent national (techni-
cal)) standards for fuels constitute trade barriers, which influence the establish-
mentt and functioning of the internal market in a negative way. In other words, 
nationall  measures in this area, which are aimed at furthering environmental 
objectives,, make these Community measures necessary in order to ensure the 
goodd functioning of the internal market. They are different from 'environmental 
measures',, such as the large combustion plants directive (Directive 88/609), 
thatt have 'implications for intra-Community trade' but that are not 'directly 
related'' to both trade and environmental objectives.77 The latter are therefore 

Seee for  the political process behind the proposal: Matlary 1997, p. 70. 

Presidencyy Conclusions, Barcelona European Council, 15 and 16 March 2002, Bull. £1/3-2002. 

Transport,, Telecommunications and Energy Council meeting,, 25 November  2002, press release nr. 

14337/02. . 

Hancherr  1989, p. 501. 
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discussedd under the heading 'secondary energy-specific environmental legisla-
tion'.. Unlike this environmental legislation, which only has environmental aims 
ass main objectives (exclusively or with non-environmental objectives as second-
aryy aims), the legislation setting out fuel quality standards can be regarded as 
havingg two main and equally important aims: it contributes to the functioning 
off  the internal market on the one hand, and it helps protect the environment on 
thee other. It may be recalled that the same conclusion was drawnn in relation to 
thee legislation on vehicle emission standards in the previous chapter (on the EC 
Transportt policy). 

Thee same goes for the legislation setting out energy efficiency requirements 
andd energy labelling standards. Especially the early legislation in these fields 
wass mainly aimed at eliminating technical barriers. However, the environ-
mentall  aspect of this kind of legislation quickly became equally important. In 
particular,, since the 90s, the various directives usually refer to the objective, 
inn Article 175,1 EC, to ensure a prudent and rational use of natural resources 
ass well as the Community's commitments in relation to Climate Change. The 
differencee between this legislation and the legislation on fuel quality standards 
iss that this legislation has been designed also, especially initially, to contribute 
too the objective of security of energy supply. In other words, the measures have 
threee main objectives: eliminating trade barriers, environmental protection and 
securityy of energy supply. 

3.2.5.22 Harmonisation of fuel quality standards 

AA series of directives have progressively restricted the sul-
phurr and lead content of certain liquid fuels. The sulphur content of fuels was 
governedd initially by Council Directive 75/716, until Council Directive 93/12 
replacedd it.78 The latter was in its turn amended by Directive 98/70 of the 
EPP and of the Council (which was based on Article 100a EC) and by Council 
Directivee 99/32 (which, surprisingly, was based on Article 130s, 1 EC). Direc-
tivee 98/70 contains the environmental specifications, including the permitted 
sulphurr content, for petrol and diesel fuels, i.e. motor fuels, marketed within the 
EUU territory.79 As of the 1st of January 2000, this directive sets the maximum 
allowedd sulphur content for petrol at 150 mg/kg (parts per million) and for diesel 
att 350 mg/kg. Both of these limits are to be reduced to 50 mg/kg by January 
2005.. Directive 98/70 followed the adoption of the so-called Auto-Oil I pro-

788 Council Directive 75/716 on the approximation of the laws of the Member States relating to sulphur 

contentt of certain liquid fuels, OJ1975 L307/22; Council Directive 93/12 relating to the sulphur content 

off  certain liquid fuels, OJ 1993 L74/81. 
799 Directive 98/70 of the EP and of the Council relating to the quality of petrol and diesel fuels and 

amendingg Council Directive 93/12, OJ 1998 L350/58. 
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gramme;; a programme specifically designed to control atmospheric emissions 
fromm road transport.80 In this context, Directive 98/70 complemented the direc-
tivess setting out vehicle emission standards. A proposed directive is designed to 
confirmm the fuel specifications for 2005, laid down in Directive 98/70.81 But in 
thee context of the proposal, the Commission also analysed the need to reduce 
thee sulphur level in petrol and diesel even more (public consultation, refining 
study,, etc. See explanatory memorandum of proposal). Ultimately, the Com-
missionn decided to propose the mandatory introduction of sulphur-free petrol 
andd diesel (i.e. petrol and diesel with a maximum sulphur content of 10 mg/kg) 
inn every Member State by January 2005. As of January 2011 (proposed by the 
Commission)/Januaryy 2009 (political agreement by the Environment Council), 
thethe use of these kinds of fuels is to become mandatory in the Member States. 
Thiss is, in other words, the end date for full market availability of the fuels in 
question.. In addition to these fuel specifications relating to sulphur content in 
petroll  and diesel, there is Council Directive 99/32 relating to a reduction in the 
sulphurr content of certain liquid fuels and amending Directive 93/12, which sets 
outt the maximum sulphur content of heavy fuel oil and in gas oil.8* 

Initially ,, the lead content of petrol was regulated in Council Directive 78/ 
611.833 It fixed the maximum value for the lead content of petrol between 0,40 
andd 0,15 g/1 (Article 2). Council Directive 85/210 repealed Council Directive 
78/611,, however, as of 31 December 1985.8« It further lowered the maximum 
permittedd lead content in (leaded) petrol. And finally, besides the maximum 
allowedd sulphur contents of diesel and petrol, Directive 98/70 also provided 
forr the gradual elimination of leaded petrol by the year 2000 (while repealing 
Directivee 85/210).8' 

3.2.5.33 Harmonisation of energy efficiency standards (ind. 
labelling) ) 

EnergyEnergy efficiency standards 
Despitee the fact that the requirements discussed here are 

referredd to as 'energy efficiency' standards, they in fact belong to the category 

COM(96)248. . 

COM{200i)24i.. In December  2002, the proposal was awaiting the Council/EP 3th leading. 

Councill  Directive 1999/32 relating too a reduction in the sulphur  content of certain liquid fuels and 

amendingg Directive 93/12, OJ1999 L121/13. 

Councill  Directive 78/611 on the approximation of the laws of the Member States concerning the lead 

contentt  of petrol, OJ 1978 L197/19. 

Councill  Directive 85/210 on the approximation of the laws of the Member States concerning the lead 

contentt  of petrol, OJ 1985 L96/25. 

Directivee 98/70 of the EP and of the Council relating to the quality of petrol and diesel fuels and 

amendingg Council Directive 93/12, OJ 1998 L350/58. 
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off  'energy conservation' measures because they are designed to save energy on 
thee demand side. They lead to a more rational use of energy or, in other words, 
theyy are 'demand management of energy'. Council Directive 78/170, which sets 
(economicallyy justifiable) minimum performance requirements for new heat 
generatorss for space heating and/or the production of hot water in non-industrial 
buildings,, already mentioned above {see Section 3.2.2, on oil crisis measures), 
wass the first (binding) Community act in this field, although quite some (non-
binding)) Council recommendations had preceded it.86 Its Preamble clearly indi-
catess that the standards were adopted so as to promote the rational use of energy, 
which,, in its turn, was aimed at lessening 'the impact of the supply difficulties 
referredd to in Article 103,4 of the Treaty'. At the same time, it obliquely observed 
thatt 'any improvement in the rational use of energy is generally beneficial to 
thee environment'. This directive is still in force. Over the years, more common 
energyy efficiency standards have been set out in Community legislation. Some 
off  them were adopted under the auspices of the so-called SAVE programmes. 
Thesee programmes are designed to promote the rational use of energy by 
(financially)) supporting certain Member State action in this field. They wil l be 
discussedd further below, in the paragraphs on energy-specific environmental 
legislationn (Section 3.3). Efficiency standards have been adopted for hot-water 
boilers;; household electric refrigerators, freezers and combinations thereof; and 
ballastss of fluorescent lighting.87 In addition, agreements have been negotiated 
withh appliance manufacturers containing commitments similar to the ones in 
thee regulatory legislation. In this context, the Commission negotiated an agree-
mentt on the reduction of stand-by losses of televisions and video recorders for 
example.888 In contrast with the 1978 directive, which referred to environmental 
protectionn only indirectly, the majority of the subsequent directives setting out 
mandatoryy energy efficiency standards explicitly mention the objective to ensure 
aa prudent and rational use of natural resources in Article 175,1 EC as well as the 
Community'ss commitments in relation to Climate Change beside the objective 

866 Council Directive 78/170 on the performance of heat generators for space heating and the production 

off  hot water in new or existing non-industrial buildings and on the insulation of heat and domestic hot-

waterr distribution in new non-industrial buildings, OJ1978 L52/32, as amended by Council Directive 

82/885,, °J J9* 2 L37*/I9- F or s o me °f the early Council recommendations: see Cross, Hancher & Slot 

2001,, p. 284. 
877 Council Directive 92/42 on efficiency requirements for new hot-water boilers fired with liquid or gase-

ouss fuels, OJ 1992 L167/17; Directive 96/57 of the EP and of the Council on energy efficiency require-

mentss for household electric refrigerators, freezers and combinations thereof, OJ 1996 L236/36; Direc-

tivee 2000/55 of the EP and of the Council on energy efficiency requirements for ballasts for fluorescent 

lighting,, O/2000 L279/33. 
888 See Communication from the Commission 'Action Plan to improve energy efficiency in the European 

Community',, COM (2000) 247, p. 9. 
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too eliminate technical barriers and promote the progressive establishment of the 
internall  market. 

Thee directive on the energy performance of buildings should be mentioned 
inn this section on energy efficiency standards as well.89 The directive comple-
mentss Council Directive 93/76, adopted under the auspices of the first SAVE 
programme,, which already required the Member States to develop, implement 
andd report on programmes in the field of energy efficiency in the building sector 
{seee proposed recital (7) of the Preamble) {see also below Section 3.3).90 The new 
commonn framework contains various elements. It provides for: 1) a common 
methologyy for calculating the integrated energy performance of buildings, 2) the 
applicationn and regular updating of minimum standards for both new and exist-
ingg buildings, and 3) certification systems for both new and existing buildings. 
Evenn though the Preamble makes reference to the need to secure energy supply 
inn the medium and long term, it seems this directive is predominantly designed 
too contribute to the achievement of environmental objectives, in particular the 
aimm to ensure a prudent and rational use of natural resources (Recital {2)) and 
thee objectives of the Kyoto Protocol (Recital (3)). It might be better placed under 
thee heading 'energy-specific environmental legislation' therefore. The reference 
too the integration clause in Article 6 EC in the first recital of the Preamble does 
nott make sense, however, if one accepts it concerns an environmental measure 
here.. The legal basis of the measure is Article 175 EC. Harmonisation of energy-
relatedd standards within the construction industry may be found in a more 
generall  measure, more in particular, Directive 89/106 on the approximation of 
laws,, regulations, and administrative provisions of the Member States relating to 
constructionn products.91 

Andd finally, it may be noted here that, in 1995, the Commission also 
presentedd a draft directive to introduce rational planning techniques in the 
electricityy and gas distribution sectors.92 This seems to be a measure that is 
moree about energy efficiency in the true sense of the word, i.e. efficiency on the 
supplyy side. Despite the fact that it is based on the environmental basis (Article 
130s,, 1 EC) it is designed also to improve European competitiveness as well as 
securityy of energy supply. 

899 Directive 2002/91 of the EP and of the Council on the energy performance of buildings, O] 2003 Li/65. 
900 Council Directive 93/76 to limi t carbon dioxide emissions by improving energy efficiency, OJ1993 

L237/28. . 
9''  Council Directive 89/106 on the approximation of laws, regulations and administrative provisions of 

thee Member States relating to construction products, O] 1989 L40/12. 
922 COM(95)369, amended proposal COM(97)69. 
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EnergyEnergy efficiency labelling 
Besidess common energy efficiency standards, the Community has adopted 

commonn rules on energy efficiency labelling in order to increase consumers' 
awarenesss of the energy efficiency of products. Such rules exist for a series of 
householdhousehold appliances. Council Directive 92/75 was adopted as the framework 
directive,933 and various implementing directives followed: Commission Direc-
tivee 94/2 (household electric refrigerators, freezers and their combinations); 
Commissionn Directive 95/12 (household washing machines); Commission 
Directivee 95/13 (household electric tumble driers); Commission Directive 96/60 
(householdd combined washer-driers); Commission Directive 97/17 (household 
dishwashers);; Commission Directive 98/11 (household lamps).94 The framework 
directivee (Directive 92/75) requires the compulsory labelling of the household 
electricall  appliances. The labelling regime for household electrical appliances 
currentlyy in place was not the first one, however. Before, Council Directive 79/ 
530,, and subsequent implementing directives, had tried to harmonise national 
ruless on the labelling of the energy consumption of certain types of household 
appliances.955 Based on Article 100 (now Article 94) EC, this directive was said 
too be aimed at preventing non-tariff barriers to intra-Community trade, as well 
ass promoting the rational use of energy which would reduce supply difficulties 
off  oil. As for the environment, the Preamble of Directive 79/530 points to the 
beneficiall  side effects of the measure for the environment: 'any improvement in 
thee rational use of the energy is generally beneficial to the environment (Recital 
(5))'.. In contrast with this brief reference, the 1990s legislation refers explicitly 
too the environmental objectives of Article 175 EC. 

InIn addition to the labelling rules for household electrical appliances, the 
Communityy adopted Regulation 2422/2001 of the EP and of the Council on a 
Communityy energy efficiency labelling programme for office equipment (Energy 
StarStar Programme)?6 The regulation introduces a voluntary Community labelling 
schemee to promote energy efficiency in PCs, monitors, faxes, scanners, copi-
erss and printers. It also means that the Community signed up to the so-called 
'Energyy Star programme'.97 This is a joint undertaking of the US Department of 

933 Council Directive 92/75 on the indication by labelling and standard product information of the 

consumptionn of energy and other resources by household appliances, OJ1992 L297/16. 
944 OJ 1994 L45/1; OJ 1995 L136/1; OJ 1995 L136/28; OJ 1996 L266/1; OJ 1997 L118/1 and OJ 1998 L71/1. 
955 Council Directive 79/530 on the indication by labelling of the energy consumption of household appli-

ances,, OJ 1979 L145/1; Council Directive 79/531 applying to electric ovens Directive 79/530 on the 

indicationn by labelling of the energy consumption of household appliances, OJ 1979 L145/7. 
966 0/20011.332/1. 
977 Council Decision 2001/469 concerning the conclusion on behalf of the EC of the Agreement between 

thee government of the United States of America and the EC on the coordination of energy-efficient 

labellingg programs for office equipment, OJ 2001 L172/1. 
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Energy,, the US Environmental Protection Agency and a number of companies. 
Regulationn 2422/2001 seems to have a dual aim: on the one hand, the preven-
tionn of trade-barriers (including international ones), on the other hand, the 
protectionn of the environment. In relation to the latter, the Preamble of the regu-
lationn does not just refer to the objectives in Article 174 EC but also to the need 
too reduce CO2 emissions in the context of the Kyoto Protocol. As for the question 
off  which of the two aims is predominant, the same reasoning as the one for the 
proposall  on energy efficiency in buildings seems to apply. Legal basis proposed 
byy the Commission was Article 95 EC but it eventually became Article 175,1 EC. 

3.2.66 Energy infrastructure 

Justt like for the development of trans-European networks 
(TENs)) in the other areas, most notably transport and telecommunications, 
Communityy guidelines were adopted also for the development of trans-Euro-
peann energy networks (TEN-E). Decision 1254/96 laying down guidelines for TEN-E 
states,, in Article 3, that the objectives of the development of TEN-E are: 1) to 
alloww the effective operation of the internal market (both in general and of the 
internall  energy market, in particular), 2) to help strengthening economic and 
sociall  cohesion and 3) to reinforce the security of energy supplies.98 Under the 
firstfirst objective, it is added that the rational production, distribution and utiliza-
tionn of energy resources and the development of renewable energy resources 
shouldd be encouraged at the same time. The decision does not contain further 
instructionss on how this should be done exactly, except for the provision in 
Articlee 6. This article contains the criteria for determining whether an energy 
networkk project may be of'common interest'. One of the criteria is whether the 
projectt displays 'potential economic viability'. The evaluation of this economic 
viabilityy must be based on a cost-benefit analysis, which must take account of all 
costss and benefits, including those 'in connection with environmental aspects'. 
Furthermore,, a footnote to the indicative list of projects of common interest in 
thee annex recalls that the decision is without prejudice to the EIA of the projects. 

Inn addition to Decision 1254/96 setting out the TEN-E guidelines, Council 
DecisionDecision 96/391 laying down a series of measures aimed at creating a more 
favourablee context for the development of TEN-E was adopted." It contains 
specificc rules on cooperation between responsible entities in this area and 
Memberr States as well as provisions on Community financial support for 
projects.. It does not contain any explicit environmental provisions. As for the 
financialfinancial support, the decision provides that it should be granted in accordance 

99 Decision 1254/96 of the EP and of the Council laying down a series of guidelines for  trans-European 

energyy networks, OJ1996 L161/147. 
999 OJ 1996 L161/154. 
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wit hh the relevant general regime, as laid down in Council Regulation 22}6/cf$.10° 
Thiss regulation defines the conditions and procedures for granting Community 
financialfinancial support to projects of common interest in the field of TENs {Articl e i). 
Referencee is made to the environment in a number of instances in the regula-
tion,, as was already explained in the Chapter on the Common Transport Policy 
andd the Environment (Section 3.2.6.2, on coordination of infrastructure invest-
ment).. First, Article 6 requires that the decision to grant Community assistance 
takess account of, inter alia, the environmental consequences of the project in 
question.. For these purposes, it is provided that each application for financial 
aidd should include a summary description of the environmental impact of the 
projectt (based on an assessment carried out in accordance with Directive 85/7) 
(Articlee 9). Second, Article 7 contains a more general condition stipulating that 
thee projects financed under the regulation must comply with, amongst other, 
ECC environmental law and policy. Third, in the monitoring requirements it is 
stipulatedd that the evaluation of the projects realised shall include an evaluation 
off  their environmental impact (Article 15, 4). 

3.2.77 Energy R&D and demonstration programmes 

Pre-JOULEPre-JOULE and -THERMIE  programmes 
InIn the 70s and 80s, the Community adopted various measures 

andd programmes that provided for financial support, in particular, to projects 
relatingg to technological development in the hydrocarbons sector,101 as well as 
too research and development projects and demonstration projects relating to 
energy-savingg and so-called 'alternative energy sources' (hydrogen, solar energy, 
geothermall  energy, wind energy, energy from biomass and the liquefaction and 
gasificationn of solid fuels).102 The aim, which the Community hoped to achieve 

Councill  Regulation 2236/95 laying down general rules for the granting of Community financial aid in 

thee field of trans-European networks, OJ1995 L228/1. While the total TEN-budget for the period 1995-

19999 was set at ECU 2 345 million, the budget for the period 2000-2006 is EUR 4 600 million. 

Supportt programmes for technological development in the hydrocarbons sector, in particular, for the 

technologicall  development connected with hydrocarbons prospection, production, storage and transpor-

tation:: Council Regulation 3056/73 on the support of Community projects in the hydrocarbons sector, 

OJOJ 1973 L312/1, repealed by Council Regulation 3639/85 on a programme of support for technological 

developmentt in the hydrocarbons sector, OJ 1985 L350/25. 

Supportt for projects relating to energy-saving and alternative energy sources: 1) R&D projects: Council 

Decisionn 73/176 adopting a programme of research in new technologies for the EEC (use of solar energy 

andd recycling of raw materials), OJ 1973 L189/34; Council Decision 75/510 adopting an energy research 

andd development programme (1975-1979), OJ 1975 L231/1; Council Decision 79/785 adopting an energy 

researchh and development programme (1979-1983), OJ 1979 L231/30; Council Decision 85/198 adopt-

ingg a research and development programme in the field of non-nuclear energy (1985-1988), OJ 1985 
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byy funding this research, was to secure energy supplies so as to contribute to the 
attainmentt of the objectives in Article 2 EC. At the time, these were: 'promoting 
aa harmonious development of economic activities, a continuous and balanced 
expansionn and an accelerated raising of the standard of living'. Whereas environ-
mentt was not mentioned at all in the early legislation concerning these pro-
grammess (the 70s legislation), slowly but steadily, an environmental component 
foundd its way into the relevant decisions and regulations. More in particular, the 
environmentall  element consists of the requirement to include an assessment 
off  the possible environmental impact of the projects in the funding application 
(Articlee 5,1 third indent Council Regulation 1971/83; Article 5,1 third indent 
Councill  Regulation 1972/83; Article 5,1 twelfth indent Council Regulation 
3639/85}.. In other words, carrying out some sort of EIA (environmental impact 
assessment)) is one of the 'procedural' conditions (as opposed to the conditions 
concerningg the subject matter of the projects). Council Regulation 3640/85 
(onn the promotion of demonstration projects and industrial pilot projects in 
thee energy field) went a small step further. In this regulation, Article 3,1 lays 
downn the conditions which the projects 'must satisfy' while Article 3, 2 contains 
twoo 'characteristics' which 'shall be taken into account' when the projects are 
assessed.. One of these characteristics is whether the projects 'offer particularly 
appropriatee solutions with regard to protection of the environment'. In addi-
tion,, the Annexes I, II , III and IV, who contain a list of the fields of application 
eligiblee under the regulation, include specific requirements to take account of 
environmentall  aspects or problems in certain instances.10' 

L83/16;;  and 2) demonstration projects: Council Regulation 1302/78 on the granting of financial support 

forfor  projects to exploit alternative energy sources (1978-1983), OJ1978 L158/3; Council Regulation 

1303/788 on the granting of financial support for  demonstration projects in the field of energy-saving 

(1978-1982),, OJ 1978 L158/6; Council Regulation 1971/83 on the granting of financial support for  pilot 

industria ll  projects and demonstration projects relating to the liquefaction and gasification of solid fuels 

(appliedd unti l December  1983), OJ 1983 L195/1; Council Regulation 1972/83 on the granting of financial 

supportt  for  demonstration projects relating to the exploitation of alternative energy sources and to 

energyy saving and the substitution of hydrocarbons (applied unti l December  1983), OJ 1983 L195/6 and 

Councill  Regulation 3640/85 on the promotion, by financial support, of demonstration projects and 

industria ll  pilot projects in the energy field (applied unti l December  1989), OJ 1985 L350/29. 
IOJJ Annex I refers to 1) biomass and energy from waste; 2) wind energy; 3) geothermal energy; 4) hydro-

electricc power  and 5) solar  energy. Under  2) wind energy it is provided that account wil l be taken of the 

innovativee nature of the projects but also of the technical solutions chosen with a view to e.g. reduce the 

investmentt  costs. In addition, however, 'special attention wil l be paid to environmental and institutional 

aspectss (buildin g authorisation, connection to the grid, etc.). 

Annexx II  on energy savings projects provides for  projects relating to saving energy by upgrading the 

energyy performance of existing buildings for  example. It also relates to energy saving by industry in 
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JOULEJOULE and THERMIE  programmes 
Inn 1989 and in 1990 respectively, the JOULE (1989-1992) and the THERMIE 

(1990-1994)) programme were adopted as the new programmes for granting 
financialfinancial support to R&D (JOULE) and demonstration (THERMIE) projects 
inn the energy field.104 Under the JOULE programme, which was part of the 
Community'ss Second RTD Framework Programme,105 the Community wanted 
too continue the activities already undertaken pursuant to the previous energy 
R&DD programmes (adopted by Council Decisions 73/176,75/510,79/785 and 
85/198).. However, it also wanted to launch new activities. In broad terms, 
thee R&D activities under the programme were to focus on technologies for a 
moree rational and clean use of available energy sources as well as technolo-
giess concerning renewable energy sources. The THERMIE programme, on the 
otherr hand, was designed, not to encourage research and development but to 
helpp demonstrate and promote new, clean and efficient technologies, and this 
inn the fields of rational use of energy, renewable energy sources, solid fuels and 
hydrocarbons.. In doing so, it build on the experience gained from the previ-
ouss measures in this area (taken pursuant to Council Regulation 3639/85 on a 
programmee of support for technological development in the hydrocarbons sector 
andd Council Regulation 3640/85 on the promotion, by financial support, of 
demonstrationn projects and industrial pilot projects in the energy field, as well 
ass their predecessors). Under the THERMIE programme, Community financial 
supportt may be granted to projects relating to innovatory techniques, processes 
orr products passed the research and development stage and to dissemination 
projectss relating to techniques, processes or products which have been applied 
alreadyy but which have not yet penetrated the market. 

Contraryy to the programmes in the 70s and 80s, both the JOULE and the 
THERMIEE programme gave considerable attention to environmental concerns. 

generall  and the energy industry in particular and interestingly, also by transport. It does not contain 

anyy explicit reference to environmental protection. 

Annexx III (substitution of hydrocarbons) refers to projects relating to solid fuels, use of electric power 

andd heat transmission, distribution and storage. In relation to the first, solid fuels, it provides that 'the 

projectss under this heading relate to new or improved technologies for the handling, transportation, 

combustion,, treatment and storage of coal, lignite and peat and their waste products, taking into account 

environmentalenvironmental problems.' 

Annexx IV on liquefaction and gasification of solid fuels does not have an explicit environmental compo-

nent. . 

Councill  Decision 89/236 on a specific research and technological development programme in the field 

off  energy - non-nuclear energies and rational use of energy -1989 to 1992 (Joule), OJ1989 L98/13 and 

Councill  Regulation 2008/90 concerning the promotion of energy technology in Europe -1990 to 1994 

(Thermie),, OJ 1990 L185/1. 

Councill  Decision 87/516 concerning the framework programme for Community activities in the field of 

researchh and technological development (1987 to 1991), OJ 1987 L302/1. 
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Thee Preamble of the decision on the JOULE programme clearly indicates how 
environmentall  protection must play a major role in the definition of energy 
researchh programmes and how the implementation of the environmental policy 
involvess the development of clean technologies - especially for particularly 
pollutingg energy sources - inter alia, by suitable research programmes. There-
fore,, it is stated that, even though the primary objective of the Community's 
energyy research programme remains increasing security of energy supply, in 
addition,, research efforts should be made to reduce the environmental damage 
causedd by the production and use of energy. The programme thus requires 
forr 'models for energy and the environment' to be developed, although it does 
nott specify further what these should be. The JOULE programme was supple-
mentedd by a specific R&D programme, which was implemented under the Third 
RTDD Framework Programme, for the period 1990 to 1994.106 Under reference to 
thee Third RTD Framework Programme, this specific programme was designed 
too contribute to the development of new energy options 'that are both economi-
callyy viable and more environmentally safe'. In the annex, which sets out the 
objectivess and content of the programme, special attention is given to models 
andd projects that wil l help alleviate the greenhouse effect, e.g. projects relating 
too clean use of fossil fuels. 

Whereass security of energy supply seems to be the main objective and envi-
ronmentall  objectives are secondary to that aim in the JOULE programme, the 
THERMIEE programme appears to incorporate environmental protection explic-
itlyy as one of its primary objectives. This appears mainly from the Preamble of 
thee regulation, which does not just refer to the objective of prudent and rational 
utilizationn of natural resources in what was at the time Article i3or EC, but 
alsoo to the integration clause, be it in its initial form (i.e. environmental protec-
tionn requirements are to be a component of the Community's other policies). 
Thiss makes this regulation one of the few pieces of EC legislation that explicitly 
referss to the integration clause. The environmental component of the legisla-
tionn is worked out as follows. First, one of the conditions which any project must 
fulfi ll  is that it must offer solutions which are compatible with 'environmental 
protectionn requirements'. Second, the annexes, which list the sectors of applica-
tionn covered by each of the fields falling under the scope of the regulation (i.e. 
rationall  use of energy, renewable energy sources, solid fuels and hydrocarbons), 
specifyy the requirement of environmental benefits further for certain of these 
fields.fields. For example, the title on solid fuels in Annex III incorporates 'new or 
improvedd clean combustion methods' as one of the application sectors. 

Councill  Decision 90/221 concerning the framework programme of Community activities in the field of 

researchh and technological development (1990 to 1994), OJ1990 L117/28 and Council Decision 91/484 

adoptingg a specific research and technological development programme in the field of non-nuclear 

energyy (1990 to 1994), OJ 1991 L257/37. 
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JOJO ULE-THERMIE  programme 
Inn 1994, the demonstration part of THERMIE was merged with JOULE and 

togetherr they formed a new non-nuclear energy programme: the JOULE-THER-
MIEE programme.107 This was one of the specific programmes under the Fourth 
Researchh and Technological Development (RTD) Framework Programme 
(I994-I998).1088 The Preamble of the Council decision, under which the JOULE-
THERMIEE programme was adopted, mentions many objectives besides security 
off  energy supply, in particular, to stimulate growth, strengthen competitiveness, 
developp employment but also to strengthen the economic and social cohesion 
off  the Community and, environmental protection. It concentrates on the same 
fieldsfields as the previous programmes: rational use of energy, introduction of 
renewablee energy sources and improved production and conversion and cleaner 
utilizationn of fossil fuels. In each of these fields, special attention is given to 
relevantt environmental costs and benefits. 

ENERGIEENERGIE programme 
Thee subprogramme relating to the energy sector implemented under the 

Fifthh RTD Framework Programme (1999-2002) is called ENERGIES It is 
partt of the fourth thematic programme, 'Energy, Environment and Sustainable 
Development',, where 'Environment and Sustainable Development' is one sub-
themee and 'Energy' is the other. The latter is organised around two so-called 
Keyy Actions: 1) cleaner energy systems, including renewable energies, and 2) 
economicc and efficient energy for a competitive Europe. From an environmen-
tall  point of view, it is of course significant, or at least interesting, that the RTD 
activitiess relating to the environment and sustainable development on the one 
hand,, and energy, on the other, are incorporated in one and the same specific 
RTDD programme. The energy part of the programme is designed to 'develop 
sustainablee energy systems and services for Europe and contribute to a more 
sustainablee development world-wide, leading to increased security and diver-
sityy of supply, the provision of high-quality, low cost energy services, improved 
industriall  competitiveness and reduced environmental impact'. All of this 
appearss to indicate that the environmental component is strong in the RTD 

Councill  Decision 94/806 adopting a specific programme for research and technological development, 

includingg demonstration, in the field of non-nuclear energy (1994-1998), OJ1994 L334/87. 

Decisionn 1110/94 of the EP and of the Council concerning the Fourth Framework Programme of the EC 

activitiess in the field of research and technological development and demonstration (1994 to 1998), OJ 

19944 L334/87. 

Decisionn 182/1999 of the EP and of the Council concerning the fifth framework programme of the EC 

forr research, technological development and demonstration activities (1998-2002), OJ 1999 L26/1 and 

Councill  Decision 1999/170 adopting a specific programme for research, technological development and 

demonstrationn on energy, environment and sustainable development (1998-2002), OJ 1999 L64/58. 
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activitiess of the Community. Special attention seems to go to RTD on tech-
niques,, practices or products resulting in the reduction of CO2 emissions. 

CARNOTCARNOT programme and related programme 
Unlikee the above-mentioned programmes, CARNOT focuses on the two 

lastt stages of the technology maturity, namely commercialisation and market 
success."00 It is aimed at contributing to the improvement of security of energy 
supply,, competitiveness, employment, but also the protection of the environ-
mentt (Preamble) by promoting the use and development of clean solid fuel 
technologiess (Article 1, 2). As for the last aim, in particular, it is designed to 
contributee to the reduction of polluting emissions arising from the use of fossil 
fuelss in the Community. Under the programme, two instruments are used. So 
ass to foster cooperation between the various actors in this field, it finances a) 
thee exchange of information and b) the promotion of training and studies on 
cleann solid fuel technologies. The total amount available for implementing the 
programmee is 3 million Euro (Article 2). The Carnot programme supplements 
thee (nuclear and non-nuclear) multiannual framework programme for actions 
inn the energy sector (1998-2002).,n In the context of the latter a total budget of 
1700 million Euro is available in order to support a) shared analyses and market 
monitoring;; b) international energy cooperation; c) the promotion of renewable 
energyy sources; d) rational and efficient use of energy resources; e) the use of 
environmentallyy compatible solid fuels technologies and f) safe transport of 
radioactivee materials and industrial cooperation promoting nuclear safety in 
'TACISS countries'. Article 1,2 of the decision setting out this programme clearly 
statess that it shall primarily contribute to the balanced pursuit of the priority 
objectivess of energy policy, in particular: security of supply, competitiveness and 
environmentall  protection. 

Summary Summary 
Overr the years, more emphasis has been put in the Community's research 

programmess on the environmental benefits of certain technology. This technol-
ogyy had already been promoted in the past, however, solely for security of supply 
reasons.. The environmental component is strong now with particular attention 
forr technological solutions to the problem of air emissions, especially CO2 emis-
sions. . 

Councill  Decision 99/24 adopting a multiannual programme of technological actions promoting the 

cleann and efficient use of solid fuels, OJ1999 L7/28. See also website DG Energy and Transport. 

Councill  Decision 99/21 adopting a multiannual framework programme for  actions in the energy sector 

(1998-20022 and connected measures), OJ 1999 L7/16. 
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3.33 Main features of secondary 'energy-specific' environmen-
tall  legislation 

Intro Intro 
Underr this heading, legislation will be discussed that is exclu-

sivelyy or mainly aimed at promoting environmental objectives by way of tack-
lingg energy-induced environmental effects. Especially the climate change issue 
seemss to be a recurrent theme in this type of legislation. 

PromotionPromotion of rational energy use specifically for environmental purposes 
Thee so-called SAVE ('Specific Actions for Vigorous Energy Efficiency') 

programmess are multiannual EC programmes specifically aimed at promot-
ingg the rational use of energy for environmental purposes. The environmental 
objectivess pursued are: to ensure rational use of natural resources and, more 
recentlyy also, to stabilise energy-related CO2 emissions."2 In the context of 
thesee programmes, the Community supports national measures such as pilot 
actions,, studies, information activities and the setting up of local and regional 
energyy management agencies. Because this non-technological action comple-
mentss some of the technological action under the research programmes, SAVE 
II II  has been integrated now into the specific RTD programme on energy under 
thee Fifth RTD Framework Programme. The Community financial resources 
availablee have increased progressively from 35 million ECU for SAVE I, over 45 
millionn ECU for SAVE II, to 66 million ECU for SAVE III . Over the years, the 
focuss of the programmes has clearly shifted towards primarily contributing to 
thee attainment of environmental objectives. In the first SAVE programme the 
needd to secure energy supply and the need to protect the environment seemed 
equallyy important. However, the subsequent SAVE programmes regarded action 
thatt promoted the rational use of energy mainly as an essential tool for reducing 
thee negative environmental effects of energy, in particular, as already indicated, 
limitingg CO2 emissions and ensuring a prudent and rational use of natural 
resources.. That the SAVE programmes were tools to be used to achieve these 
environmentall  objectives was already apparent in 1993 when, under the auspices 
off  the first programme, Council Directive 93/76 to limit carbon dioxide emis-
sionss by improving energy efficiency was adopted."3 It requires Member States 

1122 Council Decision 91/565 concerning the promotion of energy efficiency in the Community (SAVE 

programme),, OJ1991 L307/34; Council Decision 96/737 concerning a multiannual programme for the 

promotionn of energy efficiency in the Community (SAVE II), OJ 1996 L335/50; Decision 647/2000 of 

thee EP and of the Council adopting a multiannual programme for the promotion of energy efficiency 

(SAVE)) (1998-2002), OJ 2000 L79/6. See for what could be called the 'pre-SAVE programme': Council 

Decisionn 89/364 on a Community action programme for improving the efficiency of electricity use, OJ 

19899 L157/32. 

"33 CV1993L237/28. 
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too draw up, implement and regularly evaluate programmes relating to energy 
certificationn of buildings; billing of heating, air-conditioning and hot water costs 
onn the basis of actual consumption; third-party financing for energy-efficiency 
investmentss in the public sector; thermal insulation of new buildings; regular 
inspectionn of certain boilers and energy audits of undertakings with high energy 
consumption.. Member States are allowed to use a whole range of instruments 
too implement their programmes, including laws, regulations, economic and 
administrativee instruments, information, education and voluntary agreements. 

PromotionPromotion ofrenewables specifically for environmental reasons 
Justt like the SAVE programmes, the ALTEN ER programmes are multian-

nuall  EC programmes stimulating and supporting certain Member State action. 
Thee ALTENER programmes do not concern the promotion of rational energy 
use,, however, but are designed to encourage the introduction or continued use 
off  renewable energy sources."4 The Member State action that can be supported 
financiallyfinancially by the Community concerns pilot actions, information dissemina-
tionn and coordination, targeted actions, etc., aimed at stimulating take up of and 
investmentt in renewable energy technologies, facilitating market penetration, 
improvingg their competitiveness and so on. Thus, while the energy-related RTD 
programmess are aimed at overcoming the technical barriers which restrict the 
usee of energy conservation/efficiency and renewable energy technologies, the 
SAVEE and the ALTENER programmes are designed to help alleviate the non-
technicall  barriers in the same fields. 

CommonCommon targets for energy derived from renewable energy sources 
Especiallyy since the 90s, renewables have been promoted, in particu-

lar,, as discussed above, under various technological and non-technological 
programmess (JOULE, THERMIE, JOULE-THERMIE, ENERGIE, ALTENER). 
However,, even the Commission realised that, in order to ensure a significant 
increasee in electricity produced from renewables and integrate such electric-
ityy into the internal electricity market (i.e. facilitate access of such electricity 
too that market) a clear regulatory framework was needed."5 There exist certain 

1,44 Council Decision 93/500 concerning the promotion of renewable energy sources in the Community 

(Altenerr  programme), OJ1993 L235/41; Council Decision 98/352 concerning a multiannual programme 

forr  the promotion of renewable energy sources in the Community (Alterner  II) , OJ 1998 L159/53; Deci-

sionn 646/2000 of the EP and of the Council adopting a multiannual programme for  the promotion of 

renewablee energy sources in the Community (Altener) {1998-2002), OJ 2000 L79/1. 
1155 Commission Green paper  'Towards a European strategy for  the security of energy supply', 

COM(2ooo)7Ö9,, p. 41-45. The Commission observes: 'To date, renewable sources have been promoted 

inn a number  of programmes of varying importance at national and Community level. As indispensable 

ass it is, this approach is not enough...'  {p. 43). 
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(non-technical)) barriers that hinder penetration of renewable energy in the 
energyy markets.. In this context, it is crucial to acknowledge that some renewa-
bless require significant initial investment."6 Unfortunately, it turned out to be 
impossiblee to reach agreement on the development of a common renewables 
supportt scheme. All parties involved realised that a direct price support scheme 
wass needed to allow renewable energy to take off, but there were various opin-
ionss as to what would be the best system to introduce on the Community level."7 

Consequently,, the directive ultimately adopted does not harmonise national 
supportt systems."8 Instead of replacing them, the directive recognises the exist-
ingg national schemes (Article 4 - see immediately below). Furthermore, the 
directivee sets out indicative targets for the share of energy derived from renew-
ablee energy sources, both national targets for the Member States and an overall 
targett for the EU. In 2010, 22.1% of the consumed electricity will have to be 
producedproduced from renewable energy sources. Other interesting provisions concern 
thee introduction of a system of certification for electricity from renewables (Arti-
clee 5) and the adoption of measures in relation to grid system access. In relation 
too the latter, it is provided that Member States must guarantee access and are 
allowed,, but not required, to provide for priority access (Article 7). It appears 
fromm the Preamble that this directive is considered to be an important tool for 
thee Community and its Member States to meet the Kyoto commitments and, 
thus,, tackle the climate change challenge."9 

Thee true value of the directive lies in the fact that it contains a definition of 
'renewablee energy sources'. According to Article 2 (a), the term covers: 'renew-
ablee non-fossil energy sources (wind, solar, geothermal, wave, tidal, hydropower, 
biomass,, landfill gas, sewage treatment plant gas and biogases'. On the one 
hand,, it is clear that nuclear energy may not be regarded as a renewable energy 
source.. On the other hand, however, the definition does include the controver-

1166 Green Paper 'Towards a European strategy for the security of energy supply', COM(20oo)7Ö9, p. 44 and 

Commissionn Communication 'Energy for the future: renewable sources of energy - White Paper for a 

Communityy Strategy and Action Plan', COM(97)599, p. 6-7. 
1177 Gonzalez-Calatayud 2002, p. 300. 
1188 Directive 2001/77 on t ne promotion of electricity produced from renewable energy sources in the inter-

nall  electricity market, OJ 2001 L283/33. 
1199 First, it is aimed at contributing to environmental protection because it should make it possible to meet 

thee Kyoto targets more quickly. Second, the promotion of renewable energy sources can also create local 

employment.. Third, it has a positive impact on social cohesion. Fourth, it contributes to security of 

energyy supply. It is difficult to determine whether one type is the main objective and the others are just 

side-objectivess or whether they are all main objectives. The wording of the Preamble is confusing. All of 

thesee objectives are mentioned in the first recital of the Preamble but the wording seems to suggest that 

thee environmental aims are the most important ones. That is why it is discussed here and not under the 

headingg 'secondary energy legislation'. 
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siall  category of biodegradable waste since the term 'biomass' is defined as 'the 
biodegradablee fraction of products, waste and residues from agriculture (includ-
ingg vegetal and animal substances), forestry and related industries, as well as 
thee biodegradable fraction of industrial and municipal waste' (Article 2 (b)). 
Regardingg the incineration of municipal wastee as a renewable energy source was 
thee Council's idea. In a reaction, the Commission expressed its disappointment 
overr this addition to the definition. It warned against providing an incentive to 
wastee incineration, something which would counteract the re-use and recycling 
objectivess of the Community's waste management hierarchy.110 

Becausee the Commission decided not to introduce a harmonised support 
schemee in favour of electricity from renewables in Directive 2001/77, the 
Memberr States remain free to choose and implement their own support 
arrangementss or schemes, provided of course they observe the Treaty rules, 
especiallyy the State aid rules. An overview of the existing national action in 
thiss field shows that this action differs widely. Two main categories of support 
schemess have been identified: 1) the fixed price schemes, which entail an 
obligationn to purchase at a guaranteed price (in Germany and Spain) and 2) the 
quota-basedd systems, based on setting the price through competition between 
greenn electricity generators for available support (in the UK, Ireland and the 
Netherlands)) (two different mechanisms: green certificates and tendering).1*1 

Otherr support measures include tax exemptions from energy and CO2 taxes, 
supportt for capital investment, a renewable, green or non-fossil fuel levy fixed 
byy the Member States and imposed on all consumers of electricity. The directive 
providess that, until a Community-wide scheme is adopted and implemented, 
thee Commission wil l monitor the application of these national support arrange-
ments.. Without prejudice to Articles 87 and 88 EC, the Commission will evalu-
atee the application of the mechanisms 'on the basis that these contribute to the 
objectivess set out in Articles 6 and 174 of the Treaty' (Article 4). This is where 
referencee should be made to the new guidelines on State aid for environmental 
protection."**  During the negotiations that led to the adoption of Directive 2001/ 
77,, the Member States and the EP clearly indicated that the Commission should 
ensuree that the new State aid guidelines, which had not been formally adopted 
byy the Commission at the time, were coherent with the Community policy to 
promotee electricity from renewable energy sources, as laid down in the proposed 
directive."33 The revised State aid rules do give Member States several options for 
supportingg green electricity. 

1200 Commission paper  on Council's common position, 7/05/2001. 
121121 Gonzalez-Calatayud 2002, p. 299-302; Krieglstein 2001, p. 51. 
1222 Community guidelines on State aid for  environmental protection, O] 2001 C37/3. 
, 2''  See SEC(20oi)5o6. 
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Inn addition, Directive 2001/77 provides that the Commission must evaluate 
thee experience gained from the application of the national schemes, at the latest 
inn October 2005, and, if necessary, present a proposal for a more harmonised 
aidd system. In particular, it must examine the extent to which the national 
schemess 'contribute to the objectives set out in Articles 6 and 174 of the Treaty' 
(Articlee 4,1). 

CommonCommon targets for biofuels (alternative fuels) 
Inn November 2001, the Commission adopted a Communication and two 

proposalsproposals for directives to encourage the use of biofuels or alternative fuels. 
Whilee one proposal promotes such fuels using a regulatory instrument, the 
otherr does so employing a fiscal instrument. As to the latter, it consists of a 
proposedd amendment of the legislation on excise duties for mineral oils. A 
provisionn will be incorporated in this legislation so as to allow Member States 
too apply a reduced rate to biofuels used as heating or motor fuels, as was already 
explainedd above in the paragraphs on fiscal harmonisation. The regulatory 
instrument,, on the other hand, consists of common targets for the use of biofu-
elss for transport purposes alone.'24 It sets a minimum percentage of biofuels to 
replacee diesel or gasoline for transport purposes in each Member State (Article 1 
andd annex). 

InformationInformation on car fuel economy 
Onee of the three main pillars of the Community's strategy to reduce CO2 

emissionss from passenger cars and improve fuel economy was the introduction 
off  a fuel-economy labelling scheme for cars."5 The scheme aims to ensure that 
informationn relating to the fuel economy and CO2 emissions of new passenger 
carss offered for sale or lease in the Community is available to consumers. This 
shouldd allow consumers to make an informed choice (Article 1). Of course, 
thee Preamble of the regulation in question refers to the commitments of the 
Communityy under the Kyoto Protocol. 

AirAir  pollution standards 
Off  course, I must also mention certain of the legislation laying down air 

emissionn standards. It concerns, in particular, Directive 88/609 o n m e nrni-
tationn of emissions of certain pollutants into the air from large combustion 

1144 Proposal for a directive of the EP and the Council on the promotion of the use of biofuels for transport, 

COM(20Oi)547-- In December 2002, the proposal was awaiting the EP 2nd reading. 
1255 COM(95)68g. Directive 1999/94 of the EP and of the Council relating to the availability of consumer 

informationn on fuel economy and CO2 emissions in respect of the marketing of new passenger cars, OJ 

20000 L12/16. 
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plants."66 As of November 2002, a new directive replaced this directive: Directive 
2001/80."? ? 

EmissionEmission trading scheme 
Thee Commission's proposal for a scheme on greenhouse gas emission allow-

ancee trading within the Community should also be mentioned in this context."8 

Despitee its trade aspect, the scheme is predominantly 'an instrument for 
environmentall  protection', as the explanatory memorandum indicates. Unsur-
prisinglyy therefore, the proposal is based on Article 175,1 EC. That is why it is 
mentionedd under the heading 'energy-specific' environmental legislation. 

RemovalRemoval and disposal of disused offshore oil and gas installations 
Andd finally, it may be mentioned that, in 1998, the Commission called for 

Communityy action to provide appropriate protection for the marine environ-
mentt when decommissioning some 600 offshore installations in Community 
waters."9 9 

44 Integration of environmental protection requirements 
int oo the EC energy policy 

4.11 Introduction 

Thee purpose of this section is the same as the corresponding 
sectionss in the previous two chapters, in particular, to evaluate the environ-
mentall  effects of the above-discussed secondary legislation. In other words, 
itt wil l be examined whether, and if so, how Community action relating to the 
energyy sector has stimulated the most environmentally damaging practices and 
behaviourr (integration failures) and/or whether, and if so, how, Community 
actionn relating to this sector has stimulated environmentally friendly and/or the 
leastt environmentally damaging practices and behaviour (integration efforts). At 
thee same time, this section analyses the instruments used for these purposes. A 
comparisonn of both failures and efforts to promote environmental objectives in 
thee context of the energy policy should ultimately give an idea of what the overall 
environmentall  impact of that policy area is. 

1266 OJ1988 L336/1 
1277 Directive 2001/80 of the EP and of the Council on the limitatio n fo emissions of certain pollutants into 

thee air  from large combustion plants. OJ 2001 L309/1. 
111 Proposal for  a directive of the EP and of the Council establishing a scheme for  greenhouse gas emission 

allowancee trading within the Community and amending Council Directive 96/61, C0M(200i)58i. 

" 9COM(i998)57i,p.4. . 
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4.22 Are the most environmentally damaging practices 
encouraged? ? 

4.2.11 By way of direct regulation? 

EffectsEffects of early oil crisis measures 
Althoughh some of the oil crisis measures had certain environ-

mentall  benefits (e.g. Decision 77/706 on a target for reducing the consumption 
off  primary energy sources), others were clearly problematic from an environ-
mentall  point of view. Doubts existed especially in relation to Council Directive 
75/404,, which restricted the use of natural gas in power plants. As mentioned 
above,, compared to other conventional fuels, most notably coal and oil, natural 
gass is less polluting, especially in relation to air emissions. To discourage the 
usee of this fuel in electricity generation may be regarded an undesirable strategy 
fromm the environmental perspective. The fact that Directive 75/404 allowed for 
ann exception to the said restrictions for environmental reasons did not really 
changee much because the exception was probably to be interpreted in a limited 
way.. It took quite a long time, however, before the directive was repealed. Cer-
tainn Member States opposed abolition of the act so as to protect other energy sec-
tors,, in particular, the nuclear and the coal sectors.130 The Preamble of the 1991 
directive,, which revokes Directive 75/404, indicates that it does so partly for 
environmentall  and partly for political/economic reasons.1»1 The first relate to the 
factt that natural gas has specific advantages in terms of limiting air emissions. 
Thee latter consist of, on the one hand, certain operational advantages in terms of 
costss and efficiency of using natural gas and, on the other hand, the fact that the 
supplyy problemss in relation to natural gas had ceased to exist. Although it has 
beenn noted that the directive contributed towards thee decline in the use of natu-
rall  gas in power stations after 1975, it is argued at the same time that its purely 
quantitativee impact was probably fairly small.1'2 Directive 75/404 was one of the 
feww instances where a measure designed to further the security of energy supply 
objectivee was contrary to the attainment of the environmental objectives. 

EffectsEffects ofliberalisation process 
Thee question that wil l be dealt with here is whether the Community's efforts 

too liberalise energy markets may or wil l have negative effects for the environ-
ment.. In this context, it is important to observe that the main objective of the 
liberalisationn project is to increase competition. Full or increased competition is 

1300 Hancher 1989, p. 488. Hancher reports that the UK wanted to secure the future off its uneconomic 

nuclearr sector, while West Germany wanted to safeguard its domestic coal industry. 
1311 Council Directive 91/148 revoking Directive 75/404 on the restriction of the use of natural gas in power 

stations,, OJ1991 L75/52. 
1322 Von Burchard & Eckert 1995, p. 49. 
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expectedd to cause a drop in the energy prices.1» However, a decrease in energy 
pricess is very likely to have negative environmental effects. The negative environ-
mentalmental impact is or could be twofold.'34 First, lower energy prices may reduce the 
incentivee to conservee energy. In other words, energy consumption may increase, 
whichh eventually leads to an increase in polluting emissions. At the same time, 
andd this is the second negative effect, full competition and lower prices for elec-
tricityy and gas may have a negative effect on the development of environmentally 
friendlyy energy sources and technologies such as renewables and CHP, which 
alreadyy require substantial investment as it is. As a result, the increase in energy 
consumptionn is likely to be based on fossil fuels, which are far more polluting, 
especiallyy in terms of air emissions. The second negative effect reinforces the 
first,first, the trend towards increasing emissions resulting from higher consump-
tion. . 

Indeed,, in its 2000 progress report, the Commission reported that the grad-
uall  introduction of competition in the electricity sector has caused electricity to 
dropp in almost all Member States and for all kinds of consumers.'35 At the same 
time,, the EEA confirmed that energy use in the EU grew relatively slowly in the 
earlyy 1990s but that it is increasing more rapidly now.1*6 Specifically in relation 
too the consequences for the development of CHP, the EEA reports that liberali-
sationn of energy markets in Finland and the United Kingdom has stimulated 
investmentt in CHP but lower electricity prices may act against more investment 
inn CHP plants, which are capital intensive.1'7 This is what happened in Germany 
wheree CHP generation has decreased.1*8 Initially, the Commission was very care-

1}ïï The Economist reports that the two main (likely) consequences of energy liberalisation, cheaper  prices 

andd a wave of corporate mergers, have already been felt in Britain , since competition was introduced 

too the energy business (The Economist November  30th 200a, p. 58). See however  also Van der  Woude 

2002,, p. 253. He has doubts about whether  prices are really decreasing as a result of the liberalisation 

process. . 
1344 For  these effects see: EEA, Environmental Signals 2000, p. 21 and EEA, Environmental Signals 2001, p. 

40. . 
1355 Commission Communication 'Recent progress with buildin g the internal electricity market' , 

COM(200o)297,, p. 2-3. See also Commission Staff Workin g Paper, 'Integratin g Environment and 

Sustainablee Development into Energy and Transport policies: Review Report 2001 and Implementation 

off  the Strategies', SEC(200i)502, p. 12. 
1366 EEA, Environmental Signals 2001, p. 40. 
1,77 EEA, Environmental Signals 2001, p. 46. 
133 On this issue, Krieglstein reports (Krieglstein 2001, p. 52) that a CHP protection law was adopted in 

Marchh 2000 'to protect the production of electricity in CHP plants from the effects of the liberalisation 

off  the German electricity market, in particular  in terms of reducing market prices for  electricity. The 

neww law requires grid operators to purchase electricity produced from CHP plants at fixed prices, an 

approachh similar  to that followed for  electricity from renewable energy sources. The protection under 

thee new law wil l be limited in time however...'. 
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fil ll  in its statements on the negative effects of the liberalisation process but it 
eventuallyy clearly acknowledged the areas of tension.1^ 

InIn sum 
Inn light of the above, it may be concluded that the liberalisation process in 

relationn to the energy sector will probably have a negative impact on the environ-
ment.. The next questions are whether, one, besides the likely negative effects, 
thee process also has positive effects for the environment and its protection and, 
two,, efforts have been made to moderate the liberalisation or mitigate the nega-
tivee environmental effects in a certain way. These questions will be discussed 
beloww under the subsection on environmentally friendly or less damaging 
energyy legislation. 

4.2.22 By way of economic/market-based instruments? 

FiscalFiscal instruments: environmentally unfriendly tax exemptions and 
reductions reductions 
Ass already observed, taxes and duties on energy differ signifi-

cantlyy in the Community, both from product to product and from Member State 
too Member State. The excise duties on mineral oils have been harmonised to a 
limitedd extent but this legislation hass not led to much harmonisation in practice. 
Thee existence of this 'fiscal disorder' is regrettable, not merely because the fiscal 
disparitiess distort competition in the Community but also, because the potential 
off  tax incentives as an effective tool to achieve aims such as the internalisation 
off  external costs is not exploited.140 Up til l now, attempts of the Commission to 
re-adjustt this situation have failed, however.141 

'399 Compare White Paper 'Energy for the future: renewable sources of energy', COM(97)599, p. 6-7 and 

p.. 14-15; Commission Communication on the Single Market and the Environment, COM{99)203, 

p.. 14-15; Commission Green Paper 'Towards a European strategy for the security of energy supply', 

COM(200o)769,, p. 3 and p. 44; Commission Communication 'Completing the internal energy market', 

COM(200i)i25,, p. 22. 
1400 See also Commission Green Paper 'Towards a European strategy for the security of energy supply', 

COMM (2000)769, p. 50-55 and Cross, Hancher & Slot 2001, p. 267-269. In Green Paper the following is 

observedd in relation to the tax regimes in the Member States: 'The principle of fiscal neutrality avoids 

distortionn in the choice of factors of production and in consumer choice... Taxes on energy products in 

thee Member States often follow the same hierarchy between products. Coal and natural gas are the least 

taxedd and oil the most heavily taxed. Taxes are spent on renewable sources and coal benefits from State 

aidd in the coal-producing countries. Coal is relatively lightly taxed, except in the northern EU States... 

Althoughh it is perfectly logical to relieve coal of any tax burden while it is receiving substantial State 

aid,, the result is to promote imported coal to the detriment of alternative but more heavily taxed energy 

sourcess such as natural gas and oil.' 
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Besidess the mere fact that certain important energy sources (such as coal, 
lignite,, peat or other similar solid hydrocarbons used for heating purposes) fall 
outsidee the scope of the harmonised excise duty, the Community regime has 
beenn criticised for setting out minimum rates that are far too low. As already 
observedd above (Section 3.2.4), one of the reasons why the Community legisla-
tionn has resulted in littl e actual harmonisation is exactly because the common 
minimumminimum rates have not kept pace with the real national rates. The gap between 
thee common minimum rates and the national rates is especially big in rela-
tionn to motor fuels.142 If the proposal for the taxation of energy products were 
adopted,, these minimum rates would increase progressively. However, the envi-
ronmentall  benefits of such Community action would remain limited because 
mostt Member States already apply tax rates above the proposed minima.143 

Thee legislation contains other so-called 'environmental flaws'. First, it sets 
outt an obligatory and total exemption for fuel used for commercial air services 
(Articlee 8,1). This provision makes it impossible for a Member State to intro-
ducee a national tax on the use of aviation fuel even if collected for environmental 
purposess and only levied on domestic aviation as appeared from the Braathens 
case.1444 To be more precise, in this case, it was argued that the tax at issue 
wass intended to protect the environment and was charged not directly on fuel 
consumptionn but on certain polluting emissions from aircraft used in national 
commerciall  aviation, making Directive 92/81 completely irrelevant.145 The Court 

1411 See the Commission's unsuccesful attempts to introduce a CO2 tax (COM (92)226, amended proposal: 

COM(95)i72)) and the difficulties surrounding the adoption of the subsequent proposal on taxation of 

energyy products (COM(97)30). See further below (Section 4.3.2). 
1411 In the 1995 White Paper (COM(95)682), the Commission noted: 'The difference between minimum 

ratess and real rates set by governments is now so big, notably in respect of motor fuels, that any adjust-

mentt of the minimum rates in order to influence the market and improve convergence of excise duties 

willl  have to be of substantial nature. Seen from an energy viewpoint, the removal of distortions result-

ingg from a lack of approximation of Member States' effective rates, particularly on motor fuels, will 

havee to be taken into account when considering a future fiscal structure on energy products'. See also 

Commissionn report on the rates of duty laid down in Council Directive 92/79 on the approximation of 

taxess on cigarettes, Council Directive 92/80 on the approximation of taxes on manufactured tobacco 

otherr than cigarettes. Council Directive 92/84 on the approximation of the rates of excise duty on 

alcoholl  and alcoholic beverages and Council Directive 92/82 on the approximation of the rates of excise 

dutiess on mineral oils, COM(9j)285, p. 10 and p. 25-26 and p. 28, where the Commission admits that 

'environmentall  policy would favour a substantial increase in the level of excise duties on mineral oils 

andd extension of the duty to products currently not covered'. f 
1433 Wiers 1999, p. 338. See also Grimeaud 1999, p. 104. The Commission itself admitted to this in its 1998 

Communicationn on 'Transport and CO2 - Developing a Community Approach', COM(t998)204, p. 15. 
1444 Case C-346/97 Braathens [1999] ECRI-3419. 
I4 '' Para 16. 
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didd not accept this argument, however. It held that there is a direct and insever-
ablee link between fuel consumption and the polluting substances in question, 
soo that the tax, both as regards the part calculated by reference to the emissions 
off  hydrocarbons and nitric oxide and the part determined by reference to fuel 
consumption,, which relates to carbon dioxide emissions, must be considered as 
leviedd on fuel consumption.146 The Court concludes therefore that the collec-
tionn of such a tax is incompatible with the provision in Article 8, i of Directive 
92/81.1477 Article 8,7 of Directive 92/81 stipulates that the Council must review 
thee exemptions for the commercial air transport sector before 31 December 1997 
onn the basis of a report of the Commission. In addition, it is explicitly indicated 
thatt the review should be based on the need to take account of the external 
costss entailed in this transport mode and the implications on the environment. 
Thus,, this could be regarded as a first step towards integration of environmen-
tall  concerns into this field. The reason why this issue is discussed here and not 
underr the paragraphs on the instruments used to stimulate environmentally 
friendlyy practices, however, is because the review, and its aftermath, did not 
resultt in the abolition of the environmentally undesirable compulsory exemp-
tion.. In its 1996 review report, after briefly discussing the relevant international 
legall  regime, the competitive position of the European air transport industry but 
alsoo the environmental consequences of the current situation and the neces-
sityy to internalise external costs, the Commission concluded that the excise 
dutiess on mineral oils should be extended to aviation kerosene as soon as the 
internationall  legal situation allows the Community to levy such a tax on all 
carriers,, including those from third countries.'48 The Council adopted the report 
inn June 1997 and subsequently requested the Commission to provide further 
informationn on the effects of such a tax.149 For these purposes, the Commission 
commissionedd a study, which was finalised in 1998.150 The Commission briefly 
commentedd on the results of this study in its Communication on Air transport 
andd the Environment,151 but later devoted a separate (if rather short) communica-
tionn on the issue.153 In this specific communication, the Commission indicates 
thatt the results of the study confirm its own conclusions as set out in the 1996 
report.. Taxation on a Community level targeting exclusively intra-Community 

1466 Para 23. 
1477 Para. 26. 

'488 COM(96)549, p. 8-11. The Chicago Convention on International Civil Aviation of 1944 as well as many 

bilaterall  air service agreements provide for the obligatory exemption of aviation fuel from fuel taxes. 
1499 Council Resolution of 9 June 1997. 
1500 Analysis of the taxation of aircraft fuel, Resource Analysis, Delft 1998. 
1511 COM(i999)640, p. 11. 
1522 Communication 'Taxation of aircraft fuel', COM(20oo)no. For the reaction of the European Parliament 

too this.communication: see Resolution A5-0334/2ooo, OJ 2001C232/343. 
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flightss by Community air carriers would, at present, not be practicable nor desir-
able,, mainly for 'economic' reasons, but also in view of the fact that the positive 
environmentall  effects of such unilateral action would be comparatively small. 
Quitee logically, the study further confirmed that the introduction of kerosene 
taxationn targeting all operations from Community airports would have signifi-
cantlyy higher environmental benefits. This would require re-negotiation of bilat-
erall  air service agreements and of the relevant rules of the Chicago Convention, 
however.1»» Despite the fact that the Commission therefore proposes to keep the 
preferentiall  treatment for aviation fuel on the Community level in place for now 
(inn other words, no introduction of a Community tax on aviation fuel), it does 
recommendd that a) the efforts to change the relevant international regime in the 
contextt of the ICAO (the International Civil Aviation Organisation) are intensi-
fied,1544 and b) each individual Member State is allowed to levy a tax on aviation 
fuel,, either for domestic flights alone, or via bilateral agreements, on intra-
Communityy flights. Consequently, the proposal for a directive restructuring 
thee Community framework for the taxation of energy products provides in the 
proposedd Article 13,1 (c) that Member States shall exempt from taxation, fuels 
usedd for the purpose of commercial air navigation, 'for as long as such products 
aree obliged to be exempted under international obligations'.155 Proposed Article 
13,, 2 allows the Member States to tax fuel used for domestic flights as well as 
forr intra-Community movements, following bilateral negotiations.. Allowing 

1533 The problems with imposing an aviation fuel tax have been discussed in some literatur e as well. Winter 

observess in this regard that imposing a tax for  aviation fuel, similar  to the petroleum taxes for  road 

transportt  is difficul t for  two main reasons. First, the costs are different (the airways have no construc-

tionn costs, airport s construction is partl y financed through take-off and landing fees), and second, 

airplaness could be refueled more easily than road vehicles in cheaper  foreign countries. The kerosene 

taxx would therefore only have a real impact if it was introduced internationally . In this respect, an 

airplanee charge on the routes flown worldwide by domestic airplanes or  a charge placed on the routes 

flownn in domestic space may be more effective (Winter  1996, p. 140). See also the section on ATS 

chargess (including 'en route charges') in the Chapter  on the CTP and the Environment (Chapter  VI , 

Sectionn 3.2.6.3). For  other  literatur e agreeing that action in this context should be international, not 

European::  see Topmann 1994, p. 196. 
1544 As for  the latest developments on the international scene concerning this issue, it may be reported that 

itt  appears that the ICAO is still a long way from accepting the abolition of the obligatory exemption for 

aviationn fuel. The attitude of the ICAO Council towards 'emission-related charges' seems less hostile on 

conditionn that charges are based on the costs of mitigatin g the environmental impact of aircraf t engine 

emissionss and too the extent that such costs can be properly identified and directly attributed to air  trans-

port .. See Assembly Resolution A33-7: Consolidated statement of continuing ICAO policies and practices 

relatedd to environmental protection - Appendix I - October  2001 (see website ICAO - on fil e with the 

author). . 
1555 COM(97)3C 
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Memberr States to tax domestic flights would nevertheless be progress since it 
wouldd mean, for example, that Sweden could reintroduce the tax that the Court 
foundd in breach with the excise duties legislation (see Braathens case). 

Inn addition to the obligatory exemptions of Article 8, i of Directive 92/81, 
Articlee 8, 2 and Article 8, 3 of that same directive allow Member States to apply 
exemptionss or reductions in relation to taxation of heating fuels and motor fuels 
usedd for certain industrial and commercial purposes (e.g. in the field of the 
manufacture,, development, testing and maintenance of aircraft and ship; fuels 
usedd in agriculture, forestry and inland fisheries, for stationary motors; fuels 
usedd for machinery used in construction, civil engineering and public works). 
Fromm an environmental point of view, these exemptions or reductions might 
bee viewed negatively as well. The proposal for restructuring the Community 
frameworkk on the taxation of energy products retains the preferential treatment 
off  some of these sectors, not in the form of optional exemptions or reductions 
butt by setting lower minimum rates (proposed Article 7).156 

Finally,, it should be observed here that, more 'environmentally undesirable' 
exemptionss have been granted pursuant to Article 8, 4 of Directive 92/81. As 
explainedd above, this provision allows for the Council to authorise individual 
Memberr States to apply certain exemptions or reductions from the harmonised 
excisee duty on mineral oils 'for specific policy considerations'. On the basis 
off  this provision, Member States have been allowed, for example, to exempt 
aviationn fuel used in private pleasure flying (i.e. air navigation other than that 
coveredd by Article 8, i),157 or to allow the application of a reduced rate for diesel 
fuell  for commercial vehicles.'58 A reduced rate was accepted also, for example, 
forr enterprises with a very high consumption of energy (the so-called 'energy-
intensive'' enterprises).'59 The proposal for a Community framework on the 
taxationn of energy products provides for tax refunds for energy intensive firms in 
orderr to safeguard the competitiveness of European firms vis-a-vis third coun-
triess (Article 15, 2). At the same time, it should be observed here that some envi-
ronmentallyy friendly exemptions and reductions have been allowed on the basis 
off  Article 8, 4 as well (see further below in section on how fiscal instruments 
aree used to stimulate environmentally friendly or the least damaging practices, 
Sectionn 4.3.2). 

1566 COM(97)30. 
1,77 Council Decision 92/510, Council Decision 96/273, Council Decision 97/425 and Council Decision 

1999/880;; authorisations now in Council Decision 2001/224 which expires on 31 December 2006. 
1588 Council Decision 97/425, Council Decision 1999/880 and Council Decision 2000/446 - the latter 

appliedd until 31 December 2000, both replaced by Council Decision 2001/224: in particular, Article 2 

andd Annex II providing that the reduced rates apply for two years, in contradiction to other exemptions 

andd reductions expiring in 2006. 
1599 Council Decision 97/92, Council Decision 97/425, Council Decision 1999/880 and Council Decision 

2001/2244 (only to expire in 2006 it would seem). 
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4.2.33 By way of promoting R&D, information exchange and/or 
training g 

ECEC programmes on R$D and demonstration projects 
Thee Community action in relation to non-nuclear energy 

researchh has been quite environmentally sensitive (see further below, Section 
4.3.3).. Assistance has been granted to coal and nuclear research, respectively 
underr the ECSC Treaty and the Euratom Treaty, as well, however. Coal is one 
off  the most environmentally damaging energy sources. If one regards nuclear 
energyy also as such, this R&D support should be considered as unwelcome 
fromm environmental point of view. Despite the fact that this chapter concerns 
thee EC Energy Policy and not the regulation of energy-related matters under the 
ECSCC Treaty and the Euratom Treaty, it should nevertheless be observed that aid 
forr research in both the coal and nuclear sector has been substantial over the 
years.. For research relating to nuclear energy, for example, a total budget of 979 
millionn Euro is available for the implementation of the Fifth Framework Pro-
grammee of Euratom for research and training activities (1998-2002),160 while a 
budgett of 1 042 million Euro is allocated to the energy sub-programme under 
thee Fifth (EC) RTD Framework Programme (1998-2002).161 These amounts are 
quitee surprising especially if one recalls that the first programme concerns only 
onee type of energy source while the latter concerns various energy sources.162 

Itt should be added, however, that the R&D programmes in relation to coal and 
nuclearr energy do give some attention to relevant environmental issues, such as 
preferencee to R&D projects that help reduce greenhouse gas emissions derived 
fromm the coal industry.16' 

1600 Council Decision 1999/64 concerning the Fifth Framework Programme of the European Atomic 

Energyy Community (Euratom) for  research and trainin g activities (1998-2002), OJ1999 L26/34 and 

Councill  Decision 1999/175 adopting a research and trainin g programme (Euratom) in the field of 

nuclearr  energy (1998-2002), OJ 1999 L64/142. 
1611 Council Decision 1999/170 adopting a specific programme for  research, technological development and 

demonstrationn on energy, environment and sustainable development (1998-2002), OJ 1999 L64/58 and 

websitee 'RTD info' DG Research (on file with the author). 

' 6ll See also Hancher  1989, p. 483-484. Handier  observes the following in this respect: 'Funding for  this 

typee of research has always been considerably lower  than the Commission's support for  nuclear  power 

(inn footnote: Funding for  non-nuclear  R&D between 1987-91 has been reduced to 122 mecu, compared 

withh 175 mecu granted in the previous four-year  period). The Economic and Social Committee, as well 

ass the European Parliament has criticised the Commission's approach to the evaluation of projects for 

fundingg purposes as giving insufficient recognition to environmental considerations'. 

' 6}} Appendix B of Decision 2002/234 on the financial consequences of the expiry of the ECSC Treaty and 

onn the research fund for  coal and steel, OJ 2002 L79/42, which provides for  the legal basis of the new 

ECSCC RTD programme. 
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4.33 Are environmentally friendly and/or the least environ-
mentallyy damaging practices encouraged? 

4.3.11 By way of direct regulation? 

4.3.1.11 By way of (traditional) c&c legislation 

LiberalisationLiberalisation of the electricity and gas markets 
Besidess the negative environmental effects, identified and dis-

cussedd above, certain more positive developments have been associated with the 
liberalisationn of the internal electricity and gas markets. The Commission has 
pointed,, in particular, to improvements in generating plants, increased opera-
tionall  efficiency and a switch to cleaner fuels in power production.164 It expects 
thee trend towards cleaner power generation plants to accelerate as market open-
ingg progresses. Indeed, the EEA has confirmed that the liberalisation process is 
partlyy responsible for the shift from coal to gas for electricity production, which, 
inn its turn, contributed to the reduction in CO2 and acid gas emissions.165 The 
liberalisationn of the natural gas and electricity markets has stimulated electricity 
generatorss to choose 'the cheapest, most efficient and most flexible generating 
capacity'.'66 6 

Itt should be observed that these environmental benefits could be offset by 
thee fact that increased competition pushes energy prices down, which leads to or 
couldd lead to increased energy demand - and thus increased emissions - as well 
ass impede the development of more environmentally friendly energy sources, 
ass was explained above.167 As for these negative side-effects of the creation of 
ann internal electricity and gas market, certain mitigating action has been taken 
bothh in the context of the internal market legislation and outside of this legisla-
tion.. Because it was realised that liberalised markets could halt or hinder the 
developmentt of renewable energies and a less carbon intensive system, the inter-
nall  electricity market legislation allows (not requires) Member States to impose 
environmentall  service obligations and give electricity from renewables and from 
CHPP priority in dispatching.168 In addition, Member States may set environ-
mentall  criteria for the grant of authorisations for the construction of generating 
capacity.. An example of a possible public service obligation in this context is 

11 4 Commission Communication 'Completing the internal energy market' , C0M(20oi)i25, p. 22. 
55 EEA Environmental Signals 2000, p. 22. 

EEAA Environmental Signals 2001, p. 44. The Agency adds that nuclear  generation is currentl y regarded 

ass an expensive option in the context of a liberalised market. 
11 7 EEA Environmental Signals 2000, p. 21. 
11 Directive 98/30 contains similar  provisions in relation to the internal gas market. 
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thee obligation for a distribution company to purchase electricity produced from 
renewablee energy sources.'69 

Indeed,, it is interesting to examine the extent to which these provisions in 
thee internal electricity market directive can justify national regulatory schemes 
aimedd at promoting renewable energy sources, such as the German scheme, 
whichh was the subject of the PreussenElektra Case.t7° Under German law, private 
electricityy supply companies are required to purchase electricity produced from 
renewablesrenewables in their area of supply at minimum prices (which are higher than 
thee real prices). The financial burden resulting from that obligation is shared 
betweenn those electricity supply companies and upstream private electricity 
networkk operators. Especially interesting are the remarks of Advocate General 
Jacobss onn the legality of this scheme. He does not believe that the mechanism 
establishedd by the German law is covered by any of the 'environmental provi-
sions'' of the internal electricity market directive. The reason for this lies in the 
factt that Article 3, 2 of Directive 96/92 requires for the public obligations to be 
non-discriminatory.. The German purchase obligation imposed on network oper-
atorss applies only to electricity produced in Germany, however. Article 8,3 and 
11,, 3 of that same directive in relation to priority in dispatching can not be used 
eitherr because they only allow a distinction between different modes of produc-
tionn of electricity. In its judgement, the Court uses a lot less words, not really 
examiningg this question but simply pointing to the priority clause in Articles 
8,33 and 11, 3 as an extra argument for its conclusion that the relevant German 
legislationn is not in breach of Article 28 EC. The first part of the judgement is 
entirelyy dedicated to the evaluation of the scheme in the light of the EC rules on 
Statee aid. On this matter, the Court concludes that the German scheme does not 
constitutee State aid in the meaning of Article 87,1 EC. 

Thee Commission has called for a strengthening of the existing provisions on 
publicc service obligations. In addition, it has expressed an intention to moni-
torr the environmental consequences of market opening continuously. For this 
purpose,, it has launched a study with the aim of assessing the environmental 
implicationss of liberalisation.17' 

Cross,, Handier  &  Slot 2001, p. 303. Another  example is given in the Commission's Communication on 

completingg the internal energy market. It refers to the possible adoption of tarif f structures to encour-

agee energy efficiency: 'These could be implemented through cuts to fixed charges leaving price signals 

onn the variable use of electricity unchanged. Appropriat e regulatory incentives would need to be in place 

inn order  to encourage such innovative tarif f structures to emerge'. See COM(20oi)i25, p. 22. 

Casee C-379/98, PreussenElektra [2001] ECRI-2099. On this case, see: fans 2001, p. 258, Vedder  2001, 

p.. 147-155 and De Vries 2001, p. 193-205. 

Commissionn Communication on completing the internal energy market, COM (2001) 125, p. 8 and 24-

25. . 
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FuelFuel quality standards 
Ass of 1975 {sulphur content) and 1978 (lead content), fuel quality standards 

havee been set at the Community level. Continuous updating, amending and 
replacingg of the directives in question has resulted in cleaner conventional fuels. 

EnergyEnergy efficiency standards and labelling rules 
Thee above overview shows that, over the years, various harmonising direc-

tivess have been adopted aimed at promoting the rational use of energy. They did 
so,, in particular, by way of introducing common energy efficiency standards as 
welll  as efficiency labelling rules for respectively, heat generators (performance 
requirementss in Directive 78/170) and certain household appliances (label-
lingg rules in Directive 79/530). This early/initial action was adopted against 
thee background of the oil crises and, thus, besides its objective to prevent the 
creationn of trade barriers, it was designed, in the first place, to help prevent 
energyy supply difficulties and thus, improve security of energy supply. The 
environmentall  benefits of the legislation were regarded as accidental positive 
sidee effects.174 From the beginning of the 90s, however, the promotion of the 
rationall  use of energy or the 'demand management of energy' by way of energy 
efficiencyy requirements and complementary labelling rules was regarded as an 
importantt tool for contributing to environmental objectives. These objectives 
were,, in particular, the objective to ensure the prudent and rational utilization 
off  natural resources (in Article 175,1 EC) and, more importantly, the objective to 
reducee CO2 emissions in the context of the Climate Change issue. As the SAVE 
andd ALTENER programmes themselves, this harmonising legislation evolved 
towardss becoming strongly, if not predominantly, 'environmental'. 

Whatt the energy efficiency standards and the labelling scheme hope to 
achievee is one thing. What they actually achieve is another, however. In 1998, 
aa SAVE financed study evaluated the energy labelling scheme and found that 
compliancee with this scheme was relatively low.173 Still, when applied, the 
schemee did seem to influence consumer choice apparently. 

4.3.1.22 By way of cross-compliance 

Intro Intro 
Thee use of the 'mechanism' of cross-compliance in order to 

integratee environmental requirements into energy policy is not very common. 
Thee overview of energy legislation above shows that certain forms of cross-com-

1722 Both preambles simply pointed to the fact that 'any improvement in the rational use of energy is gener-

allyy beneficial to the environment'. 
1733 See Commission Communication 'Action Plan to improve energy efficiency in the European Commu-

nity',, COM(200o)247, p. 9. 
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pliancee only appear in the legislation on the Community's R&D programmes 
{seee further down, under Section 4.3.3) on the TEN-E and on hydrocarbons 
licensing. . 

InIn  the context of TEN-E 
Theree is environmental integration on two levels in the TEN-legislation: first, 

onn the level of the selection of projects of common interest, and, second, on the 
levell  of determining whether Community support can be granted for a particu-
larr project. The first level relates to the fact that the evaluation of the 'potential 
economicc viability', one of the criteria for determining whether a project is of 
'commonn interest', must be based on a cost-benefit analysis, which must take 
accountt of all costs and benefits, including those relating to the environment 
(Articlee 6 of Decision 1254/96). As to the second level, it may be recalled that the 
generall  TEN-regulation (Regulation 2236/95) makes the assessment of the envi-
ronmentall  consequences of a project, according to the EI A directive (Directive 
85/337),, a condition for granting financial support. It was already observed in the 
Chapterr on the Common Transport Policy and the Environment (Chapter VI, 
Sectionn 4.3.1.2) that this concerns a weak form of cross-compliance. It is weak 
becausee it seems to concern a procedural obligation, which does not entail that a 
projectt is automatically ineligible for support, if it has certain negative environ-
mentall  consequences. Regulation 2236/95 also provides that projects financed 
byy the Community must comply, more generally, with Community law and 
policy,, inter alia, in relation to environmental protection. This seems a some-
whatt stronger form of cross-compliance (see also Chapter VI, Section 4.3.1.2). 
Despitee the incorporation of these environmental guarantees in the TEN and 
TEN-EE legislation, the Commission has expressed the view that the construction 
off  new infrastructure should be encouraged as much as possible because of its 
importancee for the internal energy market. The Commission even believes that 
thee construction of new infrastructure is not a financial problem but a political 
one.. By this, it points especially to local opposition to the construction of new 
liness at strategic points, for example, around the Pyrennees or Alps. According 
too the Commission, the Community has to play a key role in ensuring that the 
operationn of the market is not hampered by these 'physical constraints'.174 

HydrocarbonsHydrocarbons licensing 
Anotherr piece of legislation that might be regarded as applying the cross-

compliancee instrument is the legislation on hydrocarbons. It was discussed 
above,, how Directive 94/22 on the licensing of the prospection, exploration and 
productionn of hydrocarbons allowed the Member States to subject the exercise of 
thesee activities to environmental conditions. Member States cannot completely 

1744 Commission Communication on completing the internal energy market, COM(2ooi)i25, p. 15-16. 
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refusee to grant authorisations in so-called open areas on the basis of environ-
mentall  concerns, however. If a Member State wishes to safeguard an area on 
thee basis of its environmental value, it should keep it closed. The text of the EC 
directivee does not prohibit this because it recognises the sovereign rights of 
Memberr States over the hydrocarbons resources on their territories. Should the 
Communityy consider limiting these rights in the future, it would be advisable 
too leave Member States the possibility to exclude areas from exploitation for envi-
ronmentall  reasons. 

4.3.22 By way of economic/market-based instruments? 

EnvironmentalEnvironmental aspects of the excise duty on mineral oils 
Above,, more in particular, in the paragraph on how fiscal 

instrumentss are used to encourage environmentally unfriendly practices, the 
elementss in the legislation on mineral oils excise duties that are undesirable 
fromm an environmental point of view have been discussed. Here, the aspects of 
thee same fiscal legislation that were designed to help promote environmental 
goalss wil l be analysed. A first aspect consists of the fact that, in this legislation, 
thee minimum rate set for unleaded petrol is lower than that set for leaded petrol. 
Articlee 4 Directive 92/82 stipulates, in other words, that Member States must 
alwayss differentiate the rates so that the rate charged for unleaded petrol is lower 
thann that for leaded petrol. It is common knowledge that unleaded petrol is less 
environmentallyy damaging than leaded petrol so it is clear that this provision 
wass designed to contribute to the protection of the environment. Besides these 
differentiatedd minimum rates of excise duties on leaded and unleaded petrol, 
thee legislation contains other 'environmental provisions', however. 

AA second 'environmental aspect' concerns some of the optional exemptions 
orr reductions in the rate of duty, listed in Article 8, 2 Directive 92/81. The possi-
blee exemptions or reductions in relation to products a) used in combined power 
andd heat plants; b) for navigation on inland waterways (other than for private 
pleasuree craft); c) for rail transport (both of passengers and goods); and d) in the 
fieldd of pilot projects for the technological development of more environmentally 
friendlyy products in particular fuels from renewables) are interesting in this 
regard. . 

AA third aspect of the legislation with environmental benefits is the result of 
certainn exemptions or reductions of excise duties that are authorised 'for special 
policypolicy considerations', on the basis of Article 8, 4 of Directive 92/81. Apparently, 
thee term 'special policy considerations' covers environmental concerns because 
thee authorised exemptions and reductions range from reduced or differenti-
atedd rates of excise duty for more environmentally friendly fuels, such as low 
sulphurr diesel (in many decisions, for example in Decision 2001/229), heavy 
fuell  oil also complying with certain requirements relating to sulphur content 
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(e.g.. in Decision 93/697, Decision 97/93, Decision 97/136 and, now in Decision 
2001/224),orr LPG used by waste-collection, drain-suction and street-cleaning 
vehicless (Decision 2000/266) to exemptions or reductions for fuels used for 
moree environmentally friendly practices, e.g. local public transport (in many 
decisions,, e.g. Decision 2000/433), but ^so m e application of a differentiated 
ratee for petrol distributed from petrol stations equipped with a return system 
forr petrol fumes (Decision 95/585). Interesting in relation to the differenti-
atedd rates for more environmentally friendly fuels is the occasional link of the 
authorisationss with the fuel quality legislation, e.g. in Decision 2001/229: the 
low-sulphurr diesel fuel for which the Netherlands wanted to apply a differenti-
atedd rate of excise duty complied with the environmental criterion laid down in 
Annexx IV of Directive 98/70 (relating to the quality of petrol and diesel fuels) 
-- the use of this fuel wil l be compulsory as of 2005 anyway. The fuel tax direc-
tivess do not really refer explicitly to the possibility to differentiate on the basis of 
thethe quality of a product so a lot of Member States have requested for these indi-
viduall  authorisations in accordance with Article 8,4 of Directive 92/81 in order 
too apply differentiated rates in relation to products with environmentally friendly 
characteristics.. If the proposal for a Community framework for the taxation of 
energyy products is adopted in its current form, it wil l not be necessary anymore 
forr the Member States to request such authorisations. The proposed Article 
5,11 would allow Member States to apply differentiated rates of taxation, not 
merelyy according to the use of the product in question, but also, according to its 
quality.. In addition, the second paragraph of Article 5 provides that if Member 
Statess want to apply differential rates to a product according to the quality of the 
productt for environmental and/or health policy reasons, they must incorporate 
existingg relevant Community standards. 

Twoo final aspects of the fiscal legislation with environmental relevance, can 
bee found in Article 8, 5 and Article 8,7 of Directive 92/81. On the basis of the 
firstt article the Commission shall propose and the Council subsequently adopt 
aa measure that cancels any of the exemptions or reductions granted under 
Articlee 8,4 if it considers that these are no longer sustainable, inter alia, in light 
off  the Community's environmental policy. This is especially important for the 
authorisedd exemptions that do not relate to environmental protection. It could 
bee regarded as some form of cross-compliance: an authorisation in relation to 
aa non-environmental exemption can be repealed if contrary to environmental 
policy.. The proposal for restructuring the Community framework on the taxa-
tionn of energy products retains this provision.17' The second article provides that 
thee review of the obligatory exemption in relation to fuel used for commercial 
airr transport and the optional exemption for fuel used by inland waterways 
transportt (in Article 8,1 (b) and 2, (b)) must take account of the external costs 

1755 C0M(97)30. 
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off  these transport modes as well as their environmental consequences. Above, 
itt was already explained how the 1996 review of the exemption for aviation 
fuell  did not result in its abolition (Section 4.2.2). During that same review, the 
Commissionn did suggest making the optional exemption for inland waterways 
obligatory,, as was already the case for maritime navigation in Community 
waters.1766 To arrive at this conclusion, the Commission had pointed to the low 
externall  costs of inland navigation and the need to encourage a modal shift away 
fromm road transport to more environmentally friendly modes. The same observa-
tionss were made in relation to the optional exemption for the carriage of goods 
andd passengers by rail, pursuant to Article 8, 2 (c).177 However, when one exam-
iness the proposal for restructuring the Community framework for the taxation 
off  energy products, it seems the Commission is nott willin g to put these words 
intoo practice. Under the current wording of the proposal, it would still be up to 
thee Member States to decide whether to grant an exemption for the taxation of 
energyy products used for inland waterways navigation, rail transport, and in the 
fieldfield of pilot projects for the development of renewables (proposed Article 14,1). 
Underr this provision, the renewables themselves as well as natural gas (where 
thee gas market is still in development) are listed too. 

UseUse of fiscal instruments to promote biofuels 
Ass was explained above in the overview of energy legislation, biofuels (or 

alternativee fuels) fall under the scope of the common fiscal regime for mineral 
oilss so they must be subjected to the excise duty. This excise duty is applied to 
aa selling price that is a lot higher than the cost of'traditional' fuels, however, 
whichh means that the development of biofuels is seriously impeded and market 
penetrationn is nearly impossible.'78 In view of their environmental benefits over 
traditionall  fuels, this situation is unattainable from an environmental perspec-
tive.. A change could be near, however. The Commission presented a proposal 
forr a directive to amend Directive 92/81 in order to allow Member States to apply 
aa reduced rate of excise duty on biofuels.179 It is interesting to observe that the 
proposedd directive uses the same definition of'biomass' as Directive 2001/77 on 
thee promotion of electricity produced from renewable energy sources.180 Until 

'76COM(96)549,p.i3-i4. . 
'77COM(96)549,p.. 14. 
1788 Commission Green Paper 'Towards a European strategy for the security of energy supply', 

COM(20oo)769,, p. 53. See also Commission Communication on alternative fuels for road transporta-

tionn and on a set of measures to promote the use of biofuels, COM(200i)547, p. 5, which mentions a 300 

Euro/10000 litre additional cost for biofuels compared to conventional fuels. 
1799 Proposal for a Council directive amending Directive 92/81 with regard to the possibility of applying a  a 

reducedd rate of excise duty on certain mineral oils containing biofuels and on biofuels, C0M(200i)547-
1800 Biomass shall mean the biodegradable fraction of products, waste and residues from agriculture (includ-

ingg vegetal and animal substances), forestry and related industries, as well as the biodegradable fraction 
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thee proposed amendment is adopted, Member States may request an authorisa-
tionn to apply a differentiated rate of excise duty to biofuels in accordance with the 
proceduree of Article 8,4 of Directive 92/81.181 Such an authorisation is necessary 
iff  it does not concern pilot projects because these are covered by Article 8, 2 (d) 
(i.e.. optional exemptions or reductions). It should be added that the proposed 
directivee on restructuring the Community framework for the taxation of energy 
productss also provides for the possibility of an exemption or reduction for biofu-
els,, outside the context of a pilot project (proposed Article 14,1 (b) and (c)).lSl 

FiscalFiscal instruments: the energy tax 
Afterr the failed attempts to introduce a common CC»2/energy tax, the 

Commissionn presented a different proposal aimed at establishing an overall 
taxx system for energy products.'83 With this act, the Commission proposes that 
alll  energy products, not just the mineral oils (or hydrocarbons), are taxed. As 
appearss from the preamble, the proposed directive has a dual aim. It is designed 
first,first, to reduce the distortions of competition in the internal energy market 
resultingg from the current fiscal disorder and, second, to contribute to the 
attainmentt of certain environmental objectives, most notably, the objective to 
stabilisee CO2 emissions in the atmosphere. Interestingly, the proposed preamble 
includess an explicit reference to the integration principle. Indeed, this initiative 
mayy be regarded as a first step in the direction of the internalisation of external 
costs,, including those of an environmental nature, into energy prices. 

Twoo remarks should be made concerning the latest proposal, however. First, 
itit  should be argued that it is no use introducing such a common tax, for environ-
mentall  purposes, if the current environmentally unfriendly fiscal exemptions 

off  industrial and municipal waste (Article 2 (b) of Directive 2001/77 of the EP and of the Council on the 

promotionn of electricity produced from renewable energy sources in the internal electricity market, OJ 

20011 L283/33). 
!ll Such was the conclusion of the Court of First Instance in the BP Chemicals case (Case T-184/97, BP 

Chemicalss v Commission {2000] ECR11-3145). In this judgment the Court annulled the Commission 

decisionn in which it had decided that the domestic tax reductions on the biofuels in question constituted 

statee aid compatible with the common market and that the scheme qualified as a pilot project within 

thee meaning of Article 8, 2 (d) of Directive 92/81. The Court held that Article 8, 2 (d) could not be used 

butt that there was no reason why a decision could not be adopted in accordance with Article 8,4 of that 

samee directive. France was subsequently granted the necessary authorisation on the basis of Article 8,4 

inn Council Decision 2002/266, OJ 2002 L92/22. See also Council Decision 2002/265 authorising Italy 

too apply a differentiated rate of excise duty to fuels containing biodiesel in accordance with Article 8(4) 

off  Directive 92/81, OJ 2002 L92/19. 
111 COM (97)30. 
55 Proposal for a Council directive restructuring the Community framework for the taxation of energy 

products,, COM(97)30. 
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andd reductions are going to be upheld.1*4 If adopted, the directive would indeed 
repeall  and replace the current legislation on excise duties for mineral oils. In 
doingg so, it would correct some of this legislation's so-called 'environmental 
flaws',flaws', as appeared, partly, from the analysis of the legislation above (i.e. mini-
mumm rates would increase; allowing tax on aviation fuel for domestic flights). 
Others,, however, would remain in the same or another form, as also appeared 
abovee {e.g. flexible regime for certain energy-intensive firms; optional exemp-
tionss for certain industrial and commercial purposes changed into lower rates). 
Ann interesting element, not mentioned above, is the fact that tax refunds wil l 
bee possible in order to encourage both energy efficiency and the use of renew-
ablee energy sources (proposed Article 15,1 and Article 15,3). The second remark 
relatess to the envisaged effect of the proposed taxation. Some doubts exist as 
too whether the proposed minimum tax rates would reflect environmental costs 
fully,, and, thus, have true environmental benefits.1*5 

FiscalFiscal instruments: proposal on special tax arrangements for diesel fuel 
Forr reasons of completeness, it should be added to the above that the 

Commissionn recently proposed to increase the minimum rate of excise duty on 
diesell  by 2006 (for diesel used by commercial vehicles by 2010). Interestingly, 
recitall  1 of the proposed preamble quotes Article 6 EC.186 The proposal is said 
too be designed to contribute to a smooth operation of the internal transport 
market,, reduce distortion of competition between operators, and also provide 
betterr environmental protection by applying the polluter pays principle. 

1844 See in the same sense: Deketelaere 1996, p. 13: 'it should be clear that it is no use introducing a 

Europeann environmental tax policy without abolishing the present environment-unfriendly (fiscal) 

regulationss (e.g. tax concessions in respect of professional transportation costs). Hence, organising a 

Europeann coordinated and/or led "ecological clean-up" of such regulations should be the first task of the 

Community'. . 
1855 See the results of the so-called TREMOVE simulations, which argued that the effect on the final fuel 

pricee of this proposal would have been lower than the effects of non-fiscal components of the fuel 

pricee variation in the period 1999-2000 (European Commission, Economic papers: The effects of of fuel 

priceprice changes on the transport sector and its emissions — simulations with TREMOVE (EC, 2002)). See also 

Grimeaudd 1999, p. 105 and Wiers 1999, p. 338. Even the Commission has doubts: see 00(^(1998)204. 

Inn addition, it is necessary to be aware of unexpected negative side-effects for the environment. One of 

thee dangers of the (old) C02/energy tax proposal was, for example, that it would have probably favoured 

nuclearr energy (see further: Rehbinder 1993, p. 69). 
1866 Proposal for a directive amending Directive 92/81 and Directive 92/82 to introduce special tax arrange-

mentss for diesel fuel used for commercial purposes and align the excise duties on petrol and diesel fuel, 

C0M(2oo2)4io.. See also IP/2002/1134 and Bull. EU7/8-2002, nr. 1.3.37. 
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InIn  sum 
Thee use of fiscal instruments as tools for furthering environmental goals is 

limitedd to the existence of some fiscal incentives incorporated in the common 
taxx regime for mineral oils. These incentives consist of some environmentally 
friendlyy exemptions or reductions, and are supplemented by the requirement 
forr all exemptions and reductions granted on the basis of Article 8,4 not to be 
contraryy to the environmental policy. Progress in the integration of environmen-
tall  requirements into this field would be made by the adoption of the proposed 
directivee for a total tax system for energy products and of the proposal on biofuel 
taxation.. Unfortunately, the adoption of the first has proven extremely difficult. 

4.3.33 By way of promoting R&D, information exchange and/or 
training g 

Research,Research, development and demonstration projects 
Whereass the early 70s' legislation providing for Community 

financialfinancial support to energy research, development and demonstration projects 
didd not include any reference to the environment, some of the 80s' legislation 
containedd an environmental component. This was in the form of the require-
mentt that the results of an EI A should be incorporated in the funding applica-
tion.1877 Strictly speaking, this can be regarded as some (be it, weak) form of 
cross-compliance:: no financial support for research is granted unless there is an 
EIA.. Energy-related research, development and demonstration projects, which 
weree supported by the Community, were aimed at stimulating technological 
developmentt relating to the prospection for, extraction, storage or transporta-
tionn of hydrocarbons; energy efficiency & the rational use of energy; and the 
development/exploitationn of so-called alternative energy sources (the means). 
Al ll  of this was for the benefit of reducing the Community's dependence on 
importedd energy sources, and thus, secure energy supply or, in other words, 
reducee the risk of tension on the energy market (the goal). It was only in the 
90ss that the legislation explicitly began to point to the environmental benefits 
off  (promoting) some of this research. In other words, besides the security of 
energyy supply, the environmental objectives became explicit aims of this type 
off  Community action. The means in this field remained pretty much the same: 
thee support was still aimed at promoting energy efficiency/the rational use of 
energyy and alternative energy sources (more and more referred to as 'renew-

1877 This environmental component could be found in the legislation on support programmes for  tech-

nologicall  development in the hydrocarbons sector  (promoting technology relating to prospecting for, 

extracting,, storing or  transportation of hydrocarbons) and on demonstration projects in the field of 

energyy saving and alternative energy sources. The decisions on research and development projects relat-

ingg to energy saving and alternative energy sources did not refer  to environmental concerns at all. 
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ablee energy sources'). One field that was added, however, was the support to 
researchh on clean solid fuel technologies.188 A good illustration of the dual aim 
off  the Community's research programmes is the JOULE-THERMIE programme. 
Underr the theme 'rational use of energy', it is stated that it is vital to promote 
thiss kind of research, both in order to reduce dependency on external supply 
off  energy products as well as the negative environmental effects of the use of 
energy.189 9 

Despitee the fact that these research programmes seemed very promising 
fromm an environmental point of view, it should be reported that their implemen-
tationn did not always go smoothly. For example, in 1998, the Court of Auditors 
presentedd a special report on support for renewable energy sources (RES) in the 
shared-costt actions of the JOULE-THERMIE Programme and the pilot actions of 
thee ALTENER Programme.190 In this report, the Court concluded, inter alia, that 
thee merger between JOULE and THERMIE had not been completed, that many 
off  the THERMIE demonstration projects lacked major innovative elements, 
thatt proper scientific and financial management, monitoring and control of all 
projectss under these programmes was not guaranteed and that coordination 
betweenn the Commission services involved in the funding of the RES projects 
wass insufficient. A general conclusion as to the success or failure of ALTENER 
andd the RES component of JOULE-THERMIE was impossible, however, because 
thee overall objectives were not sufficiently precise.191 

InformationInformation exchange and training 
Thee instruments of information exchange and training have been intro-

ducedd in the context of various energy programmes, such as the SAVE 
andd ALTENER programmes (which seem predominantly environmental 
programmes),, but also in the CARNOT programme. 

4.44 Comments 

4.4.11 Intro: the energy objectives and the environment 

Ass appeared from the overview of secondary legislation above, 
rightt from the start and until today, one of the main objectives of Community 
actionn relating to the energy sector has been of a political-economic nature. The 
objectivee to ensure security of energy supply mainly consists of trying to reduce 

11 Starting under the THERMIE programme (see Annex III ) and the specific programme which supple-

mentedd the JOULE programme (see Area 2). 
11 9 Annex of Council Decision 94/806, OJ1994 L334/87. 
1900 Court of Auditors, Special Report No 17/98, OJ 1998 C356/39. 

'9 I0;i998C356/52. . 
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thee Community's dependence on imported energy sources. Besides the oil 
crisiss measures in the 70s and the beginning of the 80s, this objective has been 
pursued,, over the years, primarily in two manners: one, by way of promoting 
energyenergy efficiency and energy conservation (the latter  is referred to also as 'demand 
management'),, and two, by way of diversifying energy supply.1'1 Diversification 
off  energy supply has been attempted mostly by stimulating the introduction and 
usee of so-called 'alternative energy sources', later referred to as 'renewable energy 
sources'.sources'. Besides their positive impact on the Community's security of energy 
supplyy situation, both strategies clearly have environmental benefits and are 
thereforee compatible with the Community's environmental objectives. However, 
att first, this synergy was not particularly singled out or even noticed (see early 
energyy efficiency standards and early programmes relating to R&D and demon-
strationn projects encouraging energy conservation).19*  It was only in the begin-
ningg of the 90s that the environmental benefits of this action were explicitly 
recognised.. As attention for environmental problems caused by the energy 
sectorr (such as its contribution to the climate change issue) grew, the positive 
environmentall  aspects of this Community action were increasingly emphasised. 
Byy the time the 1995 White Paper was written, it was obvious that the promotion 
off  energy efficient technologies and energy conservation efforts were regarded 
ass action designed to achieve both security of energy supply and environmental 
goalss (such as the reduction of CO2 emissions).'94 In literature, this evolution 
hass been summarised as follows: 

'Whilstt the initial impetus for such measures [energy efficiency, savings, and 
conservationn measures] was the oil crises of the 1970s, environmental concerns 
att the domestic, European, and international levels have led to renewed efforts in 
thesee areas in all of the States considered. In particular, implementation of the 
19977 Kyoto Protocol has encouraged States further to consider such measures 
nott only from the perspective of energy supply (the preoccupation of the 1970s) 
butt also from the perspectives of efficiency and environmental protection'.'95 

1911 The Green Paper on security of energy supply also points to the possible negotiating of strategic partner-

shipss with supplier countries as a means of reducing external energy dependence (COM(20OO)76Q, p. 

45).. This topic belongs to the external dimension of the energy policy, which has not been dealt with in 

thiss chapter. 
1933 As noted above, early energy efficiency standards obliquely pointed to the fact that the action was gener-

allyy beneficial for the environment. The research programmes aimed at encouraging energy conserva-

tionn and alternative energy sources did not mention the environment in the 70s while their successors 

inn the 80$ did include the requirement of an EIA to be attached to the funding application. 
1944 White Paper 'An energy policy for the European Union', COM (95)682, p. 33. 
1955 Cross, Hancher & Slot 2001, p. 1032. 
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Thee same is true for the promotion of renewable energy sources.196 Thus, 
itt is in this area that most efforts to integrate environmental concerns into the 
energyy policy have been made. It should be observed, however, that a broader 
diversificationn of energy supply also seems to have been promoted by keeping 
thee option of nuclear energy open, for example, by way of supporting specific 
R&DD relating to this energy source. To the extent that one regards this energy 
sourcee as one of the most environmentally damaging sources, such support is 
undesirablee from an environmental point of view. 

Fromm the beginning of the 90s onwards {see transit directives in the begin-
ning),, Community policy started focusing on the achievement of another aim 
besidess security of energy supply. It began to adopt concrete action for the reali-
sationsation of a common market in energy. This objective seems a lot less compatible 
withh environmental objectives. Market integration was, and still is, regarded, 
inn the first place, as a means to improve the economic efficiency in the energy 
sectorr so as to increase the competitiveness of the European economy and thus 
economicc growth. In other words, it is designed to contribute to the achievement 
off  the economic objectives in Article 2 EC. Although it has been associated with 
certainn positive developments for environmental protection, it is feared that the 
lowerr energy prices, resulting from liberalisation, will undermine the positive 
effectss of energy conservation measures as well as impede the development of 
renewables. . 

InIn what follows, I wil l summarise the main integration failures and efforts 
(includingg the instruments used). The integration failures relate to, in particu-
lar,, the (potential) negative effects of the liberalisation process and the lack of 
internalisationn of environmental costs. On the one hand, the integration efforts 
consistt of certain ('non-structural') measures, such as the promotion of cleaner 
conventionall  fuels and technologies and the switch to less environmentally 
damagingg energy sources. On the other hand, the integration efforts concern 
moree 'structural' action in the form of the promotion of energy conservation or, 
inn other words, demand-management. The analysis of both integration efforts 
andd failures will be supplemented by an analysis of the net balance. 

4.4.22 Integration failures 

Despitee certain benefits for the environment, for example, its 
contributionn to the switch to cleaner fuels in power generation, it is feared that 
thee liberalisation process, which causes energy prices to drop, wil l discourage 
thee rational use of energy, and, thus, make demand management more difficult, 
ass well as hinder the development of alternative energy sources. This would be 

1966 See in this connection: Commission Green Paper 'Towards a European strategy for the security of 

energyy supply', COM{20oo)76a, p. 42: 'The target of doubling the share of renewables forms part of a 

strategyy of security of supply and sustainable development.' 
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quitee logical since the energy intensity of an economy is linked to the level of 
thee energy prices. Or, in other words, increases in real prices of energy encour-
agee energy conservation while price decreases discourage energy conservation. 
Thatt is why it is important that the full costs of the energy cycle are included in 
energyy prices.197 In this respect, a study estimated that the external costs of pro-
ducingg electricity, such as damage to the environment and to health, amount to 
upp to 1-2% of the EU's GDP, not including the cost of global warming. The same 
researchh indicated that the cost of producing electricity from coal or oil would 
doublee and the cost of electricity production from gas would increase by 30% if 
externall  costs were internalised.198 In order to internalise the external costs, the 
studyy suggests taxing damaging fuels and technologies, which would result in a 
substantiall  increase of energy prices. Although, to a limited extend, tax incen-
tivess in the energy field are used for environmental purposes (see immediately 
below),, the current EC fiscal legislation falls short of truly internalising external 
costs,, such as environmental ones. First, the scope of this legislation is limited 
and,, second, it allows for many environmentally undesirable exemptions or 
reductions.. Consequently, the existing legislation (on excise duties on mineral 
oils)) has not led to any serious harmonisation. The proposed C02/energy tax, 
annoanno 1992, might have been and the proposed energy tax, anno 1997, might 
bee a better attempt to start applying the polluter pays principle in this sector. 
Unfortunately,, political agreement on this issue has proven too difficult to reach 
upp til l now. The lack of a comprehensive internalisation of environmental costs 
means,, however, that governments are effectively subsidising those fuels that 
pollutee the most.199 

InIn sum, it may be argued that the above amounts to a failure to integrate envi-
ronmentall  concerns in the energy policy. First, since the beginning of the 90s, 
Communityy policy has been concentrating on the establishment of an internal 
energyy market. For the above-explained reasons, this action is likely to lead to 
greaterr energy demand as well as impede the development of renewables, which, 
ultimately,, means more negative environmental effects. Second, Community 
policyy has not truly required the internalisation of environmental costs by adopt-
ingg comprehensive fiscal measures. If designed properly, such measures could 
counteractt the negative developments resulting from the market liberalisation 

1977 EEA, Dobris assessment 2001, p. 13. 
1988 Report based on the results of the EXTERNE project: see Commission press release, IP/01/1047. 
1999 EEA Dobris assessment 2001, p. 13:'... energy extraction, production and consumption are inherently 

subsidisedd because market prices for  various forms of fossil fuel energy do not take account of the cost 

off  environmental damage resulting from atmospheric emissions. The increasing interest in incorporat-

ingg these costs is likely to become a key influence on the demand for  energy and inn underlinin g the 

needd for  further  improvements in energy efficiency in future' and Topmann 1994, p. 186: 'Since motor 

vehiclee and mineral oil taxes do not cover  the social costs actually incurred, the government in effect 

subsidizess that mode of transport which pollutes the environment most'. 
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ass they would result in higher prices, especially for the most polluting energy 
sources.. In other words, just as is the case for the agricultural sector and the 
CAP,, as well as, for the transport sector and the CTP, the serious environmental 
damagee caused by the energy sector may be regarded as being due to a combi-
nationn of a market failure, i.e. the market does not reflect environmental costs, 
andd a non-market (or government) failure, which operates to reinforce the first. 
Underr the current legislation, the negative environmental effects of the internal 
markett policy are moderated by a limited amount of other measures. 

4.4.33 Integration efforts (including nature of instruments used) 

CleanerCleaner conventional fuels and cleaner, efficient technologies on the 
supplysupply side 
Thee Community's efforts to promote cleaner conventional fuels 

byy way of fuel quality standards (instrument of direct regulation) and fuel tax 
differentiationn (fiscal instrument) may be regarded as integration efforts. Data 
showss that the latter has been used successfully to phase-out leaded petrol in the 
EU.2000 Clean (solid) fuel technologies were promoted by way of support to R&D, 
thee promotion of training and information exchange as well as ('simple') envi-
ronmentall  (direct) regulation, in particular the large combustion plant directive. 
Thiss directive promoted the use of pollution control technology, which led to a 
reductionn in the emissions of certain pollutants.201 In addition, together with 
thee liberalisation process, which encouraged electricity generators to choose the 
cheapest,, most efficient and most flexible generating capacity, the large combus-
tionn plant directive in fact resulted in a switch from coal and oil to natural gas 
forr electricity generation.202 This switch contributed significantly to a fall in 
emissionss of all major pollutants (including SO2 and CO2) between 1990 and 
1998. . 

Ass for the promotion of CHP, no binding regulatory framework has been 
developed.. There are only the provisions in the internal market directives and 
aa non-binding Community strategy laid down in a 1997 Commission Commu-
nication.2033 This policy document sets out an EU indicative target of 18% (of 
totall  gross electricity generation of the Community produced by CHP) by 2010, 
whichh means a doubling of the share of EU generation from CHP.2°4 

'EEAFF Environmental Signals 2000, p. 27. 

EEA,, Environmental Signals 2000, p. 22. 

EEA,, Environmental Signals 2001, p. 41-44. 

Commissionn Communication 'A Community strategy to promote combined heat and power (CHP) and 

too dismantle barriers to its development', COM(97)514. 

C0M(97)5i4,, p. 10. See also Cross, Hancher & Slot 2001, p. 315. The importancee of financial support to 

promotee CHP is illustrated by the fact that market penetration is especially high as a result of State aid 

inn Denmark and the Netherlands, according to EEA (EEA, Environmental Signals 2001, p. 46). 
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PromotionPromotion of less environmentally damaging sources: renewables 
Inn the internal market legislation itself, certain provisions have been incor-

poratedd that are aimed at mitigating the negative environmental effects of the 
liberalisationn process (instrument of direct regulation). They might be used to 
helpp renewables and CHP overcome certain barriers. Besides the few provisions 
inn the internal energy market legislation, the use of renewable energy sources 
iss promoted mainly by way of support to R&D in the context of the EC's energy-
specificc research programmes and by way of information exchange, training and 
relatedd action in the context of the (predominantly environmental) ALTENER 
programme.. Attention is given to the promotion of renewables in the Commu-
nityy guidelines on State aid for environmental protection. In addition, an entire 
(environmental)) directive on renewables, setting out indicative targets for the 
sharee of energy derived from them, was adopted but it proved impossible to 
agreee on a common aid system for renewables. This is unfortunate in light of 
thee results of a recent study, which evaluated the effectiveness of various instru-
mentss used in different Member States and designed to promote the develop-
mentt of renewables.305 The study concluded that no single instrument could be 
identifiedd as the ultimate key to success. Rather, it is a combination of diffe-
rentt instruments, including support schemes, such as the fixed price scheme 
(entailingg an obligation to purchase at a guaranteed price), that led to successful 
exploitationn of renewable technology in certain Member States. 

PromotionPromotion of less environmentally damaging energy sources: biofuels 
Thee Commission has proposed to encourage the use of biofuels by way of 

directt as well as fiscal regulation. Fuel tax differentiation to promote these fuels 
iss possible under the current legislation but requires Member States to apply for 
individuall  authorisations. The proposed fiscal system, however, would provide 
forr a general possibility to reduce the excise duties on biofuels when used as 
heatingg or motor fuels. The proposed direct regulation sets targets for the use of 
biofuelss as motor fuels alone. In addition, the Community has promoted these 
so-calledd alternative fuels already in the form of financial support to relevant 
R&DD projects in the context of the various Community research programmes. 

LimitedLimited environmental guarantees in TEN-E 
Limitedd environmental guarantees are incorporated in the legislation on 

TEN-E.. Use is made of the cross-compliance instrument in this respect. 

EnergyEnergy conservation or energy demand-management 
Moree fundamental than the above measures (including those aimed at 

promotingg less environmentally damaging energy sources) is the strategy 

2055 EEA, Environmental issue report: 'Renewable energies: success stories', 2001 (onn file with the author). 
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aimedd at encouraging energy conservation, also referred to as a strategy of 
energyy demand-management. As already observed in the introduction to these 
paragraphs,, together with the measures aimed at encouraging the introduction 
andd use of renewables (including biofuels), this strategy finds its origin in an 
attemptt to reduce the Community's dependence on external energy sources and 
thus,, ensure energy supplies. Energy conservation has been encouraged at the 
Communityy level by way of various instruments, most notably, traditional c&c 
regulationn (energy efficiency standards and labelling rules), support to energy-
specificc R&D and action relating to information exchange as well as training. 
Thee latter occurred or occurs in the context of the SAVE programmes, which are 
moree environmental than energy programmes. 

ChronologyChronology of integration efforts and summary 
Time-wiseTime-wise it may be observed that the first integration efforts were made 

explicitlyexplicitly in the context of the fuel quality standards (instrument of direct 
regulation)) and (more or less) implicitly in the context of the energy efficiency 
standardss (instrument of direct regulation) and the R&D programmes (instru-
mentt of promoting R&D). Both types of action were first adopted in the 70s, 
thus,, before the integration principle was incorporated into the Treaty. The other 
integrationn efforts followed with the adoption of energy-related legislation in 
neww fields in the 90s (i.e. environmental components of the internal market 
legislation,, TEN-E and fiscal harmonisation). More efforts are made in the 
contextt of proposed legislation (especially, in proposed fiscal regulation). Thus, 
mostt existing legislation does have an environmental component. However, 
itt seems that the component is not always significant enough to lead to real 
environmentall  benefits. This is illustrated, for example, by the fact that, despite 
attemptss to promote the development of alternative energy sources, the use of 
fossill  fuels remains predominant and, despite energy conservation efforts, total 
energyy consumption is increasing, as will be discussed immediately below. 

4.4.44 Net balance and future action 

Thee question is what the net balance is of the above-mentioned 
integrationn failures and efforts for the actual state of the environment. Despite 
thee efforts to promote the use of alternative energy sources, data shows that 
energyy use continues to be dominated by fossil fuel.206 Oil is still the main 
energyy source in the EU. Consumption of coal, lignite and derivatives fell due 
too a switch to relatively cleaner fuels such as natural gas. Thus, the consump-
tionn of natural gas increased but so did the consumption of nuclear fuels. 

EEA,, Environmental Signals 2001, p. 44. See also European Commission, 2000-Annual Energy Review 

(EC,, Luxembourg, 2001), p. 2. 
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Finally,, consumption of renewable energy rose. In 1998, its contribution in the 
EUU amounted to 5.9%. The Commission itself has warned that oil dependence 
couldd reach 90% by 2020 if no specific measures are taken, especially in the 
transportt sector.107 

Thee question is of course, to what extent has the environmental record of 
thee energy sector improved. As indicated immediately above, emissions of all 
thee major pollutants from the energy supply sector, including SO2 and CO2, 
decreasedd in the period 1990-1998, which was the result of the above-mentioned 
switchh from coal and oil to natural gas for electricity production. However, the 
EEAA warns that progress in the reduction of the negative environmental effects 
off  electricity generation is threatened by the growth in electricity consump-
tion.2088 Another area were such warnings seem necessary relates to the increas-
ingg energy consumption in the transport sector. It was concluded already in 
thee previous chapter on the CTP that increased transport volumes have mostly 
offsett the environmental gains from improvements in fuel efficiency (Chapter 
VI ,, Section 4.4.4). 

Totall  energyy consumption increased and remains linked to GDP. The 
energyy intensity (or energy consumption per unit of GDP) fell but less than 
thee Commission had hoped for.109 In addition, it is important to know that the 
decreasee in energy intensity is not the result of energy efficiency measures but 
ratherr of structural changes in the economy, such as the shift towards serv-
ices.3100 It should be recalled that once there was a time when energy consump-
tionn was decoupled from GDP growth (as a result of the 1973 oil crisis).*11 

SuggestionsSuggestions for (and difficulties of) future policy 
Exactlyy because increases in energy consumption seem to threaten envi-

ronmentall  gains achieved up til l now, the question might arise whether more 
demand-managementdemand-management measures should be adopted in relation to the sector. The 
Commissionn seems to think that such measures are indeed necessary both 
inn order to reduce the EU's external energy dependence and to meet certain 
environmentall  objectives (especially the reduction of CO2 emissions so as to 
meett the international commitments).*" It even suggests the use of financial 
andd fiscal instruments, not just to control energy consumption better, but also 

1 077 Commission Green Paper  'Towards a European strategy for  the security of energy supply', 

COMM  (2000)769, p. 39. 
3 088 EEA, Environmental Signals 2001, p. 40-41 and 43. 
3°9EEA,, Environmental Signals 2001, p. 42-43. 
3100 EEA, Environmental Signals 2001, p. 43. 
1111 OECD 1985, p. 9. 
3122 Commission Green Paper  'Towards a European strategy for  the security of energy supply', 

COMM  (2000)769, p. 45 and p. 69. 
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too bring about a switch to less environmentally damaging energy sources. Fiscal 
instrumentss could be used, in particular, to internalise environmental and 
otherr external costs. Thus, the Commission's intentions should be welcomed, 
especiallyy from an environmental point of view. However, looking at the rather 
limitedd EC action that has been taken up til l this moment in relation to the 
energyy sector, using mainly traditional instruments, and the underlying reasons 
forr this situation, it appears unlikely that the Commission's intentions (and 
existingg proposals) wil l soon result in concrete legal action. 

Indeed,, because of the sensitive nature of the sector, it has proven difficult 
too adopt a Community policy that truly influences the fuel choice of Member 
States.. Initially, for concerns relating to security of energy supply, and later, also, 
forr environmental purposes, Community action has not consisted of radical 
measuress of a fiscal nature determining the fuel mix in Member States. Rather, 
itt has concentrated mainly on a 'softer' form of coordination aimed at promoting 
energyy conservation and efficiency as well as, to a limited extent, cleaner energy 
sourcess by way of some technical harmonisation, financial support to certain 
research,, development, demonstration/pilot projects and training as well as 
informationn exchange programmes.213 It is rather difficult to integrate envi-
ronmentall  concerns into the legislation harmonising fiscal standards if such 
harmonisationn has not really occurred yet and is difficult to obtain because of 
reasonss unrelated to the environmental concerns. 

Itt seems that the struggle to develop a true common energy policy, illustrated 
byy the continuous lack of a specific title in the EC Treaty for Community action 
relatingg to the energy sector, has both a negative and positive impact on efforts 
too integrate environmental concerns. On the one hand, the unwillingness of 
Memberr States to accept fundamental Community interference in this field 
appearss to hinder environmental integration. A good example is the failure to 
adoptt a common framework for taxation of energy products.214 On the other 
hand,, however, environmental issues relating to the energy sector or the envi-
ronmentall  objectives themselves are used to justify action affecting this sector. 
Itt should be recalled in this respect that the EC Treaty actually provides for a 
legall  basis for environmental measures that have an impact on the use of fuels 
(Articlee 175, 2 EC, see also above, Section 3.1.2). This does concern measures 

1133 See also Lauwaars & Timmermans 1999, p. 302. 
2144 There is currently a very limited use of fiscal incentives for environmental purposes so there is much 

roomm for improvement. Many of the proposed improvements to the existing regime are tied to the 

proposedd directive on restructuring the Community framework for energy taxation. Since it is so hard to 

reachh political agreement in Council on this proposal, it might be better to take the littl e improvements 

outt of this proposal and to put them in a new proposal. It is not just fiscal measures which proof difficult 

too adopt, however. The Member States were unable also to reach consensus on a common support 

schemee for renewables for example. 
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withh a predominantly environmental aim though. Just like the general provi-
sionss of the EC Treaty are being used to establish a liberalised energy market, 
thee environmental title has been used to justify measures in the 'twilight zone' 
betweenn energy and environmental policy. Especially environmental issues 
onn the international agenda, most notably, the climate change issue, increas-
inglyy result in the adoption of EC measures relevant for the energy sector, be it 
withh a predominantly environmental aim.215 The Commission feels an explicit 
legall  basis for energy action is nevertheless necessary, especially for security of 
energyy supply purposes.216 

Inn sum, it may be argued that, on the one hand, environmental integra-
tionn in the EC energy policy is facilitated by the fact that i) one of its original 
objectives,, i.e. the aim to secure energy supply, is compatible with environmen-
tall  objectives, meaning that the same action may pursue both types of objec-
tivess and 2) environmental objectives are 'used' to 'justify' action relating to 
thee energy sector. On the other hand, however, the process of environmental 
integrationn appears hindered exactly by the slow and difficult development and 
implementationn of the policy area itself.2'7 

55 Conclusion 

Thee objective to secure energy supply and the objective to 
protectt the environment are mutually supportive in the action directed towards 
promotingg renewables as well as that directed towards demand management. In 
fact,, before the Community took up the task of liberalising the energy markets, 
thiss policy area seemed quite environmentally friendly, except for the lack of 
internalisationn of environmental costs by way of fiscal instruments of course. 
Thee overview above shows, however, that it is difficult for the Community to 
influencee the Member States' fuel choice so as to realise a shift towards a cleaner 
fuell  mix, especially by way of instruments of a fiscal nature. Nevertheless, this 
seemss to be the best way forward. 

2155 See also Matlary 1997, p. 65. 
2166 See Commission Green Paper Towards a European strategy for the security of energy supply', 

0^(2000)769,, p. 3 (Executive summary): 'Energy policy has assumed a new Community dimension 

withoutt that fact being reflected in new Community powers. In this context, it is appropriate to analyse 

whetherr it is worthwhile conceiving a European energy policy from an angle other than that of the inter-

nall  market, harmonisation, the environment or taxation'. 
2177 Another factor that seems to hinder the integration of environmental protection requirements into EC 

actionn relating to the energy sector is the fragmented institutional framework, with two (till recently 

three)) different treaties (EC and Euratom) governing the sector. 
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