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This study examines the amendment of employment contracts from the 

perspective of the law of property. Chapter  starts with an introduction 

and the definition of the study question. Chapters  and  consider the 

agreement within the meaning of Book  of the Dutch Civil Code ( ). 

Next, chapters  to  focus on the employment contract. Chapter  con-

tains the analysis and the conclusion.

Chapter  provides an introduction to the study. It is also defines the 

central study question, which is whether the employment contract fits in 

with the system of civil law, when comparing the application of the rules 

of law as these apply to the amending of the employment contract with 

the application of the rules of law as these apply to the amendment of civil 

law agreements. 

Chapter  explores the formation of the contract within the meaning of 

Book  and Book  . It emphasises that the regulation of exchanges is 

the most important purpose of the contract. Parties, however, should also 

be able to enforce a contract at law, and the law offers various ways to 

achieve this.

Chapter  also takes a closer look at legal principles. Legal principles 

have an effect on contract law by virtue of Section :  , and are often 

the basis of legal rules. Legal principles prove useful if it appears impossible 

to qualify a legal relationship between parties in more detail (in terms of 

substance). There is no obvious hierarchy of legal principles, but the nature 

of the principles concerned often leave little room for doubt as to which 

one will prevail in a certain situation.

At the time parties decide to enter into negotiations in order to reach an 

agreement, the underlying principle is that they are free to break off those 

negotiations. This follows from the principle of freedom of contract, which 

provides that parties are free to conclude a contract with whomever they 

want, and with whomever they do not want. However, there is an exception, 

developed in case-law, to the freedom to break off negotiations without 

obligations being created towards the other negotiating party: sometimes, 

the withdrawing party must continue negotiating or else compensate the 

damage suffered by the other party arising from the termination of the 

negotiations. 

The legal rules on the formation of contracts are laid down in the law, 

and these legal rules strongly reflect the principle of consensus. A contract 

is formed through offer and acceptance. The question whether offer and 

acceptance did indeed take place can be open to debate. A party may, for 

instance, take the view that there was never any consensus to begin with, 

since its intention was not aimed at that which the other party deducted 



from its statement. Section :   addresses this principle of legitimate 

expectations, and offers solutions. If a party trusted with good reasons that 

the other party had the intention to enter into an agreement, then the 

other party cannot invoke the absence of intention. This means that a party 

starts to be bound to a contract if the other party relies - and was free to 

rely – on the assumption that it wanted to enter into a contract with the 

other one. The principle of legitimate expectation also plays a role in the 

pre-contractual phase and in the phase where parties become bound to 

each other.

If a contract was validly concluded then in certain circumstances it is 

capable of being impaired, namely where a party can successfully invoke 

vitiated consent. Sometimes, the other party can prevent the invoking of 

vitiated consent by proposing an alteration that sufficiently overcomes the 

disadvantage of the party invoking vitiated consent, indicating that the prin-

ciple of proportionality plays an important subsidiary role in contract law. 

An obvious disproportionality in an agreement creates the assumption that 

parties did not negotiate freely before they concluded the contract. This 

also demonstrates that contractual freedom of the parties is not absolute. 

Paragraph  of chapter  takes a closer look at a number of theories con-

cerning special forms of formation of obligations. The theories concerned 

cannot always be identified from the existing rules of law on the formation 

of contracts (Sections :  to :   and Section :  and further ). 

As a rule, reasonableness and fairness will be presented as a basis. Van Erp 

argues that obligations (‘gehoudenheden’) create the binding nature, Nieskens-

Isphording argues that the ‘fait accompli’ acts as a supplemental method for 

the creation or extinction of obligations, Barendrecht does not arrive at 

any particular source of obligations but addresses vague standards, whereas 

Smits considers reciprocity to be important for the ‘substantive justification 

for the binding nature’.

Chapter  discusses the legal rules that apply to parties if they are bound 

to each other under an agreement. The issue of being bound to a contract 

has two different aspects. Agree in that they are bound to each other by 

the agreement, and they also agree on the content of the agreement. During 

the period they are bound to a contract there are various rules of law that 

define in more detail the legal relationship between the parties (the inter-

pretation or details of an agreement) as well as legal rules governing the 

amendment of the content of the agreement. The continuing performance con-

tract acts as a reference point when describing the various rules of law. 

After the conclusion of a continuing performance contract, it is possible 

that parties will have different views with respect to the contents of their 

agreement. The intention of the parties to the contract is then unclear. The 

additional effect of the principle of reasonableness and fairness, worked out, 

inter alia, in the judgment in the case Ermes v. Haviltex, can then be used to 



determine what exactly the parties undertook towards each other, i.e. what 

their intention was when they concluded the contract. 

During the life of a continuing performance contract the situation can 

occur where one of the parties (or both parties) may wish to renegotiate its 

being bound in full to the contract. Parties then take the existing contract 

as a reference point and subsequently determine it can be altered. The bin-

ding nature of existing provisions of the contract thus becomes part of the 

negotiations between the parties. If they reach agreement on an adjustment 

of the original contract, the amendment is bilateral. A unilateral amend-

ment clause is useful to amend the original contract, provided the option 

was agreed on in advance. 

In principle, the parties cannot unilaterally amend the contract. The prin-

ciple of consensus acts as a point of reference, just as much as the legal 

certainty of the parties that the contract creates enforceable arrangements. 

However, a contract may be altered without the consent of the other party 

through the intervention of a court by invoking Section :  . The 

law also provides for the setting aside of a provision in a contract on the 

basis of Section :  paragraph  . Both approaches, however, should 

be applied conservatively, which underlines that the principles of consensus 

and legal certainty are safeguarded in contract law.

The termination of a contract is the ultimate amendment. The parties 

may terminate a contract bilaterally, on the basis of consensus, but in prin-

ciple a unilateral termination is possible, too. If parties have not made any 

arrangements for the termination of a continuing performance contract, 

then as a rule it can be terminated. Termination can result in an obligation 

for the terminating party to pay the other party damages. This shows that it 

is not possible to shake off contractual obligations free from any consequen-

ces - which is only natural, for otherwise the principle of the binding effect 

of a contract would be meaningless. In that case the contract would lack 

all meaning, since the regulation of exchange would not be possible. An 

alternative to termination is the setting aside of the contract. This requires 

an attributable shortcoming by the other party. Another possibility is the 

partial setting aside of the contract. 

Chapter  forms a bridge between property law and employment law. 

The employment contract forms part of the law of property as a special 

contract. Chapter  sets out when the rules of general contract law apply 

to employment contracts. This chapter also considers the common cha-

racteristics of special contracts. Employment contracts contain all of these 

characteristics. Lastly, the question is raised whether it would be desirable 

to have a separate code of law for employment, and this is answered in the 

negative. 

Chapter  takes a closer look at the historical background of employ-

ment agreements. Over time, the number of regulations connected with 



employment agreements has increased substantially, and often these rules 

have restricted the freedom of contract of the parties to the employment 

agreement. With the introduction of the Employment Contract Act in  

(Wet op de arbeidsovereenkomst), the government recognised that the bargaining 

position of employees was structurally weaker. This is why the notion of 

protection became a central and distinguishing theme in employment law 

which also manifested itself in later employment regulations, often resulting 

in restrictions on the freedom of contract. The Employment Contract Act 

proved to be a prelude to active government involvement in employment 

relations for the years to come. It was also explicitly acknowledged in  

that the private nature of contracts was not affected by the fact that not 

all contracts were based on the same principles. The government expres-

sly considered that the employment contract would in any case be part of 

civil law. 

In chapters ,  and , the study focuses on three special elements of 

the employment contract. Chapter  deals with the element of labour. It 

appears that labour cannot be put on a par with other types of contractual 

performance, since labour is linked to the person performing the labour. 

Labour can comprise almost any random activity, and cannot always be 

expressed in financial terms. The value of labour lapses over time, regard-

less of whether the employee uses his power to perform the labour.

For this reason labour is an element that makes the employment con-

tract special. It also appears that labour as a special type of performance 

is a contributing factor to the notion that employment contracts are some-

times regarded more as a co-operative continuing performance contract 

than as an enforceable contract, for instance where the employee is unable 

to work because of illness. Being unable to perform due to illness does not 

constitute an attributable shortcoming, in contrast to non-performance un-

der other agreements. Too strict a contractual approach is thus not always 

possible in an employment contract, since circumstances will have to be 

taken into account relating to the person of the employee. Up to a point, 

these circumstances require a certain willingness of the parties to modify 

the substantive terms of the employment contract. 

Employment is also related to other elements of employment contracts, 

such as the subordinated position of the employee. This is examined in 

chapter , where it is established that subordination is a characteristic ele-

ment of the employment contract. This subordination is an expression of 

the fact that the employee does not perform his/her duties independently, 

unlike work carried out under a services agreement or a contracting-out 

of work. The subordination entails that the employer has a position of au-

thority over the employee, which becomes manifested, for instance, in the 

employer’s authority to give instructions, something that influences the con-

tractual relationship between the employer and the employee, as it makes 



it less necessary to lay down in advance, and in full, what the employee is 

expected to do. This authority to instruct the employee, however, does not 

go so far that it could be used to effect contractual changes. But its scope is 

significant if the duties and responsibilities of the employee have not been 

laid down clearly by the parties. Generally, the authority to instruct the em-

ployee has an effect on the actual details of the employment contract and 

could mean that these details change during the term of the employment 

contract, even though such changes would not be contractual but rather a 

more detailed translation into practice of the original employment contract. 

The borderline between giving shape to a contract and changing it can 

sometimes be blurred. 

The third element is organisation, which is dealt with in chapter . 

When concluding an employment contract the employee joins the labour 

community, i.e. the organisation of the employer where the employee starts 

performing his/her duties under the supervision of the employer. In this 

organisation, the employee has to deal not only with the employer but also 

with the other employees. The employee, however, has no contractual ties 

with his co-workers. Disputes between employees can be resolved between 

them because the employer has a contractual relationship with each of 

them separately, which provides the employer with the tools to settle dis-

putes, if needed by taking disciplinary measures. In addition, employees 

can call each other to account under Section :  , and, finally, it is 

conceivable that employees may be obliged take each other’s interests into 

account pursuant to the standard laid down in Section :  , which 

contains a general standard of decency, not by definition aimed at the 

employer-employee relationship, but which provides in general that an 

employee is obliged to act as a good employee. 

Circumstances connected with the organisation of the employee influence 

the contractual relationship between the employer and the employee, wit-

hout being taken a priori into account in the employment contract. Within 

an existing employment contract there is often sufficient scope to allow for 

circumstances connected with changes in the set-up of the company and 

in this regard certain elements of the employment contract, such as labour 

and also the reporting structure are partly undefined so as to provide the 

opportunity to give shape and substance to any employment contract. The 

existing employment contract and the provisions it contains are not always 

broad enough to allow for circumstances connected with the organisation 

and if that is the case, parties will need to alter any existing employment 

contract by whatever means are available and based on general contract 

law.

This part also examines in more detail the debate on the applicability of 

institutional and contractual theory in employment law. Paragraph .  of 

chapter  explains that in my view the institutional theory is not very rele-



vant when considering whether any organisational circumstances should be 

taken into account. The current regulatory framework, based on contrac-

tual theory, offers sufficient scope to take the circumstances of the company 

into consideration, and this framework offers the parties clear safeguards. It 

provides for the interests of both parties to an employment contract to be 

taken into account in a balanced way. 

In chapters ,  and  the study focuses on the possibilities for amend-

ment of an employment contract. Chapter  deals with the amendment 

of the employment contract at individual level. Use of general contract 

law appears to be normative, if parties to an employment contract wish 

to change it. This means that in principle parties can only amend a con-

tract if they come to terms on the amendments. Employment law allows 

certain very special forms of amendment, such as the implementation of 

an amendment by the employer on the basis of the unilateral amendment 

provision contained in Section :  , the implementation of an amend-

ment based on Section :   (Van der Lely v. Taxi Hofman) and the imple-

mentation of an amendment based on the Working Hours Amendment Act 

(Wet aanpassing arbeidsduur) ( ), all of which are based largely on general 

contract law. In the case of a unilateral amendment clause, an employee 

gives his/her consent in advance to the employer to implement changes 

at a later date, thereby making the nature of this clause consensual. Also, 

an employer can only implement a unilateral change if the change stands 

the test of a weighing of interests based on the standard of reasonableness 

and fairness. An amendment based on Section :   is based on the 

standard of reasonableness and fairness, too, and a narrow reading of the 

judgment in Van der Lely v. Taxi Hofman shows that an employee must agree 

to the amendment, which makes this amendment option, in principle, con-

sensual as well. It should, however, be noted that there is little scope for an 

employee in which to negotiate, considering that the Dutch Supreme Court 

took the stance that an employee may only reject reasonable proposals 

connected with a change of circumstances at the workplace if acceptance 

cannot in reasonableness be demanded. This means that the position of the 

employer and the employee towards one another cannot be compared to 

that of parties to a contract. This thesis also highlights that the test of reaso-

nableness applied in Van der Lely v. Tax Hofman should fit in with the provisi-

ons of contract law, more particularly Section :  . The judgment in 

this case, however, does not provide clarity as to whether the derogatory or 

additional effect of reasonableness and fairness played a part. This explains 

why it has been argued that the amending of a contractual provision should 

be based on the derogatory effect of Section :  paragraph  , while 

Section :  paragraph   offers guidance with respect to the issue of 

the attitude parties can be expected to take if the need for a change arises. 

They should take each other’s justified interest into account, and as such 



the judgment in Van der Lely v. Taxi Hofman conforms with the consideration 

presented in Baris v. Riezekamp. 

The  offers a specific form of employment-related modification. The 

Act gives an employee sufficient elbow scope to ensure that the employer 

takes the personal interests of the employee into account. The employer 

must grant a request for an adjustment to working hours, unless substantial 

corporate interests or official interests oppose this. Here, consensus plays 

only a very modest role as a basic principle, since an employer may only 

withhold his approval if substantial corporate interests or official interests 

require this. The Work and Care Act (Wet arbeid en zorg) ( ) enables em-

ployees temporarily to perform differently under an employment contract, 

since the employee, invoking the , can apply for certain types of leave 

to which the employer, as a rule, is obliged to consent.

The amendment options available in contract law can also be used in 

employment law. An amendment can, for instance, be based on consen-

sus. If parties fail to reach agreement on the amendment, they can try to 

effect a change by invoking Section :  paragraph , or through the 

courts by invoking Section :  . These sections offer amendment 

options based on the test of reasonableness and fairness. Proportional ap-

plication of reasonableness and fairness is also possible under Section :  

paragraph  , by setting aside a contractual provision to the extent it is 

unacceptable under the standard of reasonableness and fairness. However, 

not every contractual provision is suitable for proportionate application of 

reasonableness and fairness.

The options available for the amending of the employment contract 

are largely based on reasonableness and fairness. Professional literature on 

employment has debated whether the importance of the test of reasona-

bleness and fairness can vary, depending on the standards - Section :  

paragraph  , Section :  , Section :   or Section :  

 - applied on which to base the amendment. This thesis explains that 

the test of reasonableness of Section :   is easier to pass than the test 

of reasonableness under Section :  paragraph  , Section :   

or Section :  . 

Chapter  deals with the amendment of the employment contract un-

der collective employment law. For the most part, employment conditions 

are created collectively, and collective employment conditions can undergo 

changes that have an effect at individual level. Chapter  sets out how the 

parties to an employment contract become tied to collective agreements 

and how they become bound to changes made to those agreements at a 

later date. It appears that the law of individual employment contracts and 

the law of contract are of significant importance, since the fact that parties 

are bound to employment conditions agreed on collectively is often based 

on principles enshrined in these legal areas.



The binding nature, and the corresponding declaration of intent, usu-

ally also extends to changes made subsequently to collective arrangements 

where these are not known to the parties at the time they declare their 

intention to be bound to their provisions. Parties, for instance, bind them-

selves in advance by agreeing to an incorporation provision which provides 

that future amendments of a certain regulation will be applicable, thereby 

altering the original arrangement. 

Often, the employer and the employee leave it to the parties negotia-

ting the collective bargaining agreement ( ) to create collective employ-

ment conditions, regulating amongst themselves no more than that they are 

bound to a , and its amendments, in the future. This binding aspect can 

be based on trade union membership, but with the low degree of organiza-

tion of employees, parties nowadays are often bound to a  by means of 

an incorporation provision, or else the  is applied tacitly. 

It is also possible that the employer will come to an agreement with the 

works council, even though neither the employer nor the works council 

is authorised to bind employees to any such arrangement. The parties 

are bound to an agreement with the works council by consensus between 

the employer and the employee, with the aid of the incorporation provi-

sion or by invoking a unilateral amendment clause within the meaning of 

Section :  . Corporate schemes that the employer wishes to imple-

ment independently can also have an effect on the employer-employee 

relationship, be it through consensus, the incorporation provision or the 

unilateral amendment clause. Some schemes do not require the employer’s 

separate approval, because the employer can impose a scheme by virtue 

of the company’s right to issue instructions under Section :   and 

Section :  . It depends on the nature of the scheme whether the 

employer can impose it. If the scheme mostly contains internal rules, then 

approval by the employees is not readily required, but if it also deals with 

employment-related issues that can affect the employee, then in principle 

employee approval is required. 

Chapter  examines the end of the employment contract as the ultimate 

form of amendment. Parties seek termination of the employment contract 

if they consider the contractual ties to be too constricting, and if they can-

not envisage any possibility of maintaining the contract by carrying out 

amendments. Chapter  examines the extent to which the rules for both 

amendment and termination of the employment contract are interrelated. 

Parties always have room to start negotiations on the termination of 

the employment contract based on consensus. They can also, in certain 

circumstances, effect termination of the employment contract unilaterally 

by giving notice or by filing a request for dissolution of the employment 

contract. Again, the difference between contractual ties and the contents of 

the employment contract are highlighted, since the unilateral termination 



of contractual ties is regulated by law, whereas the substantive aspects of 

an employment contract are in principle only capable of being amended 

by means of negotiation, which can be implemented on the basis of a bi-

lateral legal act. The right of dismissal is aimed at complete termination of 

the employment contract, and is not designed to continue the employment 

contract in amended form. 

Next, Chapter  turns to a debate in general property law on the 

question whether the amendment and termination of an agreement can 

be considered as one tenet, and whether this debate is also relevant to 

employment law. The notion here is that most emphasis is put on perfor-

mance in the amended form of an agreement, rather than its termination. 

There is also a connection with the principle of cooperation, which entails 

that parties must cooperate in performing the contract as best as possible. 

Contract law, however, is shown to attach weight to the authority to intro-

duce amendments primarily where a contractual deficiency arises, such as 

an attributable shortcoming or vitiated consent. The power to introduce 

amendments might be given a more prominent role in employment law 

without a contractual deficiency, since this arises from the special nature of 

the employment contract, as became apparent in the chapters on labour, 

subordination and organisation.

The employment contract is a dynamic continuing performance agree-

ment, due to which parties often face factual changes that are not always 

in harmony with the contents of an employment contract. This explains 

the assertion that a party to an employment contract should have more 

consideration for the interests of the other party, both where contractual 

deficiencies exist and where these are absent, than a party to an agreement. 

This could prevent factual amendments too often resulting in parties con-

sidering termination of the employment contract as the only alternative. 

The justification for a system that has more consideration for the interests 

of the other party is based on the factual performance of the employment 

agreement and the reasonableness and fairness. Such a system agrees with 

the fact that the employment contract regulates a long-lasting co-operative 

venture and can be regarded as a consequence of the principle of coopera-

tion. It also indicates that termination of the employment contract should 

always remain a possibility, that subordination cannot form the foundation 

for a contractual amendment and that the coming into effect of an amend-

ment should be determinable. 

Chapter  deals with the analysis and the conclusion of the study. The 

study has shown that an employment contract fits in with civil law, since 

general contract law always provides the underlying principles when parties 

endeavour to make amendments to an employment contract. The binding 

nature of the employment contract is challenged with the same legal prin-

ciples as the binding nature of the agreement. Nevertheless, when it comes 



to amending an employment contract employment law has its own peculi-

arities, which emanate from the special nature of the employment contract. 

Compared to parties to an agreement, the parties to an employment con-

tract have greater need for adjustments of original arrangements, since they 

want them to correspond to the way in which the employment contract 

is actually performed during its duration. The circumstances surrounding 

the employment contract entail that parties will invoke sooner that it is 

not binding, something that can be explained with the elements of labour, 

subordination and organisation, the foundations of the special nature of the 

employment contract. The employment contract, as with an agreement, 

aims to regulate the exchange of performances, but the exchange of perfor-

mances requires a certain degree of willingness of the parties to adjust. It 

is a dynamic continuing performance agreement, with often a decisive role 

for circumstances that emerge only later on during the term. Additionally, 

many amendments of individual employment conditions are created collec-

tively. The way in which such amendments have effect is, however, based 

largely on general contract law.


