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Summary in English1

This book aims to uncover the legal core of Philips van Leiden’s intellectual legacy.
Philips van Leiden was born around 1326-1327 and died on June 9, 1382. He stud-
ied law in the French city of Orléans before returning to his native Holland, where
he served Count Willem v, who effectively ruled from 1346 to 1358. After Willem
is declared insane his brother Albrecht (1358-1404) assumes the role of legal
guardian, althoughWillem formally retains his aristocratic authority until his death
in 1389. Philips van Leiden served both counts, urging each of them to assume per-
sonal responsibility for the public interest of their county. His ideas are set out in
his tract De cura reipublicae et sorte principantis, a first version of which he pres-
ents to Willem v in or around 1352. Philips continues to work towards the public
interest after he enters the service of Arnoud van Hoorn (1371-1378), the bishop of
Utrecht, in 1371. Throughout the rest of his life Philips continues to work on his
tract.

Although hand-written versions of Philips’s work have never been found, the
first printed version (edition princeps) dates from 1516. This work consists of 85
cases, in each of which Philips poses a legal question and then goes on to answer it,
in keeping with the legal tradition of his day and age. Because Philips continually
worked on his tract, these 85 cases gradually provide insights into everyday prac-
tices of his era. At the same time, he implicitly lays down a blueprint for what he
considers to be the public interest. The tract is brought to a close by a summary
(Tabula Tractatus) which Philips wrote at a later date and in which he not only
summarizes his thinking in a brief and to the point way, but in which he also pro-
vides additional explanatory remarks.

The title of Philips’s work means ‘Caring for the respublica and the duties of the
ruler’. The word respublica (literally ‘public interest’) is usually translated simply
as ‘the state’, but in this book the word is consciously left untranslated. Indeed, this
book argues that Philips is not referring to what we usually describe as the state –
that is to say, a society under law with its own legal personality. Instead, he de-
scribes a community of interests between ruler and ruled, to be realized in his life-
time, in which the public interest is promoted under the leadership of the ruler. The
main thrust of Philips’s role for the ruler can be found in case 1.7. Here Philips ar-

1 By Ronald van de Krol. Author of Native English for Nederlanders. A personal, cultural and gram-
matical guide, Amsterdam 2007.
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gues that rulers have ‘certain rights’ which they may not alienate or transfer, as
these are designed to be exercised in the public interest of the respublica. The main
question which this book poses is: to which specific rights is Philips referring and
what does he mean when he says ‘alienate’?

In order to answer these questions, the book first delves into the life and times
of Philips, into the legal and academic traditions in which he was educated and into
themost important legal tomes he cites in his ownCura. At the same time, the book
examines recent academic studies to arrive at a definition of ‘public interest’. The
conclusion of this section is that it is impossible to give a fixed definition of ‘public
interest’, as this can and does vary according to time and place. The public interest,
therefore, is continually shaped by the political choices that are made at the time.
This book argues that Philips does exactly that. Scattered throughout his text he
gives examples of rights which should remain in the public domain or which ought
to be brought into the public domain in order to safeguard the public interest. In
this sense he sketches the contours of the public interest much more widely than is
typical for the Middle Ages, when this scope was usually limited to core compe-
tences such as defense, administration, the law and money. Philips, however, adds
such public duties as energy, drinking water, transportation, public works and ed-
ucation.

This does not make Philips unique for his day and age. Indeed, this books com-
pares and contrasts his work with that of the great legal minds of the fourteenth
century, such as Baldus de Ubaldis (1327-1400) and Lucas de Penna (ca. 1320-
1390), who also dealt with similar issues as Philips. However, Philips is a special
case because he looks at the public interest through the specific prism of Holland
and Zeeland, where energy was generated at the time by windmills and by peat,
where surface water provided the main source of drinking water (leading Philips to
argue that waterways must be free of pollution) and where transportation consist-
ed mainly of ferries and other vessels. Many of the rights cited by Philips were in-
deed the prerogative of the ruler, as medieval records show. The problemwas, how-
ever, that rulers tended to treat these rights in an arbitrary fashion, regarding them
as their own. This problem was compounded by the fact that the fourteenth centu-
ry was marked by a series of bloody wars. European rulers made military cam-
paigns their top priority, financing them by selling the rights attached to their in-
heritance (patrimonium) in return for money. Philips was intent on ensuring that
this patrimonium be brought within the public arena. In keeping with the opinion
of other legal scholars of his age, he argued that the ruler was merely the guardian
(administrator) of this inheritance, and that he must wield these rights to promote
the public good.

Philips buttresses his arguments with references to Roman and ecclesiastical law,
and he approaches his task as a ‘legal scholar’. In order to make clear what this en-
tails, this book takes an extensive look at the legal training which Philips received
in Orléans. At the same time, fourteenth-century France receives detailed treat-
ment. Besides studying in Orléans Philips also spent several years in Paris as well as
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at the papal court in Avignon. While in France he becomes acquainted with sever-
al important papal decrees which touch on the ruler’s legacy. The most important
of these is Intellecto, a decree by Pope Honorius iii in 1220, which absolves the
ruler from obligations (to wit, sworn oaths) which he undertook as part of alienat-
ing rights pertaining to his patrimonium. In the pope’s view, the alientation of such
rights is detrimental to the kingdom. Indeed, the pope cites a more important oath
which the ruler swore at the time of his coronation, namely iura regni sui et hono-
rem coronae illibita servare (to safeguard the integrity of the rights of the realm and
the honor of the crown).

For his part, Philips asserts that this obligation also extends to what he calls the
‘lower princes’, such as the Count of Holland and the Bishop of Utrecht (who also
has temporal powers in the diocese). He also clarifies what he means by the ‘alien-
ation’ of rights: namely, permanently transferring the ownership of rights. By
adopting the terminology of Roman law, he argues that the ruler may lease or grant
a concession to his rights because, as ruler, he ultimately retains control over the
rights themselves.

In Philips’s view, lower princes are entitled to exercise the highest authority in
their own territory. Kings in France – supported by legal experts – traditionally laid
claim to an independent position vis-à-vis the emperor and the pope, based on the
papal decree Per venerabilem of 1202. Citing this decree, the French kings argue
that the king is effectively the emperor in his own land, as he is not required to ac-
cept any authority higher than his own. Philips is however forced to fashion an ac-
ademic construction to allow the lower princes to lay claim to similar rights. In Per
Venerabilem the pope (Innocentius iii) asserted that his stance does not extend to
counts. This, in turn, forces Philips to turn to a gloss (an annotation) on Roman law
made by the one of the Middle Age’s most famous legal minds, Accursius (1191-
1263). This gloss states that the empire ‘is currently divided’ (hodie scissum sit),
which leads Philips to conclude that there are other rulers besides the emperor him-
self. In the Middle Ages, Accursius’s Gloss is considered to be an integral part of
Roman law as it was handed down in a compilation put together by Emperor Jus-
tinianus around 530. Philips van Leiden had access to a copy of this compilation –
the Corpus iuris civilis – that included Accursius’s glosse, as is clear from an inven-
tory of his extensive library, the Disposicio librorum magistri Philippi de Leyden.

To be sure, Philips does not accord the same sovereign position to lower princes
as he does to kings. Instead, he sees them as a sort of day-by-by executive, with the
emperor functioning in the background as the overall ruler. This becomes particu-
larly clear in Philips’s assertion that the lower princes are bound by the stipulations
of Roman law. Unlike the emperor and kings, lower princes may not amend Ro-
man law. In his work Philips calls Roman law leges (the plural of lex, or law), while
the domestic laws of a land are termed statuta (the plural of statutum, which liter-
ally means that which is determined or stipulated). Lower princes are entitled to is-
sue or amend statuta. Philips is quite adamant about this distinction (distinctio), as
becomes clear in his views on the maintenance of roads. Under Roman law, resi-
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dents of land which borders these roads are obliged to maintain them, and Philips
feels obliged to include these somewhat dated provisions fully in his work. In his
beloved France the authorities deal with this problem far more pragmatically, by
trying to shift these obligations to road users. Readers of Philips’s work sense that
he supports the French solution, but the Count of Holland does not enjoy the priv-
ileges accorded to the king of France, namely the ability to ignore the leges. (Philips
does, however, believe that the count has a role to play in road maintenance. His
highest civil servant, the bailiff, is empowered to insist that local residents uphold
their duties in regards to road maintenance.)

In practice, in Philips’s view, lower princes are indeed responsible for the com-
plete governance of their territory. In their own land they are entitled to the origi-
nal imperial rights of the ruler, or regalia. The main regalia are set down in the con-
stitution promulgated by Emperor Frederik i in 1158. A simple listing of these
rights is not limited to what was set down on paper, and Philips adds new rights in
his work, such as the right to levy taxes and the right to harness the wind. The rights
to taxation and to the wind are examples of prerogatives which, in Philips’s time,
had fallen into private hands. These seigniorial rights were held by aristocrats who
were more or less free to exercise them as they saw fit. This, in turn, meant that
these rights were effectively tradeable, a state of affairs which Philips seeks to re-
verse. He argues that privileges, gifts and contracts are not valid if these represent
rights which the ruler must exercise in the public interest. Indeed, Philips states that
he wrote his Cura with the aim of encouraging the ruler to revoke these privileges.
In his lifetime such revocations (revocatio generalis) do, in fact, occur in Holland
and later in Utrecht.

In hisCura Philips covers numerous rights which the ruler is deemed to exercise
in the public interest. Unfortunately, this is not done in a systematic way. This
book therefore tries to systematize the rights which he cites into clusters, such as:
– Mining, energy and water
– Traffic and transportation
– Money and taxes
– Administration, courts and officialdom
– Cities, guilds, public works and public education
The advantage of clustering in this way is that it provides a general picture of the
public interest which we still recognize today. Many of the ‘certain rights’ which
Philips van Leiden wishes to preserve in the public domain are necessary for the
proper functioning of society at large and, in particular, the economy. These rights
serve society, the individual and the collective, enhancing overall quality of life.

Philips argues that the ruler must wield ultimate authority over the production
of peat, salt, wood and wind energy. He must also ensure that there are adequate
supplies of water for drinking and human consumption as well as for transporta-
tion. Additionally, he is charged with road maintenance, and he retains the right to
requisition wagons and ships for transportation services. At the same time, he is
barred from alienating ferry rights, nor may he grant exemptions from toll charges,
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and he is endowed with fishing rights. The ruler has sole authority over the mint-
ing and exchange of coins and over the maintenance of the monetary system. An-
other of his sole prerogatives is the right to levy taxes. The ruler is also duty-bound
to oversee the judicial system, which Philips urges him to modernize. All forms of
national, regional and local government must ultimately rest on his authority.
Philips’s count may not grant office or positions to individuals in return for loans,
though he is permitted to sell annuities. If it were up to Philips he would even al-
low the count to revoke city rights which he himself had bestowed. At the very
least, he must revoke legislation in the cities if this proves detrimental to the na-
tional interest. Philips also insists that the count looks after education and that he
appoint judicial and medical authorities in the cities.

Curiously, perhaps, Philips’s Cura largely ignores a self-evident task for any
government inHolland –water management. During his lifetime the battle with the
sea and with water generally was already well-organized, as exemplified by the ex-
istence of water boards. True to the traditions of the Middle Ages, Philips was con-
cerned chiefly with issues which, to his mind, were not properly attended to.
Philips gives his blessing to the fact that agriculture, and therefore the entire ques-
tion of food provision, is in private hands. Yet he criticizes price agreements en-
tered into by traders such as bakers, arguing that the ruler should oppose these
forerunners of the guilds. Philips is a proponent of free trade, although he makes a
notable exception for salt. The mining and distribution of salt must, in his view,
take place under the auspices of the ruler.

One of the major conclusions drawn in this book is that Philips van Leiden was
not aiming first and foremost to bolster the ruler’s role. For Philips, the ruler’s en-
hanced role was not a goal in and of itself, but rather a means for the better pro-
motion of the public interest. At the same, Philips insisted that a stronger role for
the ruler must be accompanied by a tightening of the bond between the ruler and the
rule of law. Such attitudes meant that Philips was stealing a march on state forma-
tion which was to follow later in history. Equally, Philips proves those twentieth-
century historians wrong who argued that people in the Middle Age were not
equipped to work towards real changes in their societies. As we have seen, Philips
constantly sought to achieve a balance between private interests and the public in-
terest, just as modern states attempt to do. In this sense the scholar from Leiden
forces us all to peer into a distant mirror.
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