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Dissertation Summary ‘Appeal within NWO 

against its grant decisions’

The number of objections forwarded to a public body are an indicator for the 
quality in decision-making of that body. An increase in the number of forwarded 
objections will therefore be interpreted, especially in case these objections are 
successful, as a decline of the quality in decision-making, and vice versa. This 
means that insight in appeal cases may contribute to optimizing the decision-
making. Since the sweeping re-organization of NWO in 1998, in which year also 
the Grant Title was brought into operation in the ‘Algemene wet bestuursrecht’ 
(General Statute on Administrative Law, hereinafter: Awb), nearly ten years have 
passed. The distribution of grants forms an important public task of NWO. The-
refore it seemed worth while to research the quality of the grant decision-making 
at NWO and the adequacy of the legal framework in which this decision-making 
takes place, so many years later. This research spans all appeal files from the 
years 1999-2006. In addition to the relevance thereof to NWO, the research has 
relevance to scientific researchers, because the results will provide them insight 
in their subsidy chances, not only in appeal but also in the context of the primary 
process. The fact is that this process forms part of the investigation. The reason 
therefore is that the objections forwarded in appeal cannot be seen independent 
of the way the application has been assessed in first instance. The assessment 
procedures differ per grant program indeed, yet this problem has been solved by 
involving one standard NWO grant round of sufficient quantity in the research. 
Thus all forwarded objections are provided with a common frame of reference 
with respect to the primary decision-making process. Finally, to date, little 
research has been performed into the practice of appeal within the same organi-
zation. Therefore, this research will also provide insights on the phenomenon of 
the ‘bestuurlijke voorprocedure’1 in general.

This rationale is to be found in chapter 1, together with a number of relevant 
indicators and a historical overview (1984-2006).

1 The ‘bestuuurlijke voorprocedure’ (literally: the administrative pre-procedure) precedes the court 
procedure. One of the purposes of this procedure is to prepare the case for the judge.
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In chapter 2 a profile of NWO and – for a good understanding of what will suc-
ceed – a description of the NWO decision-making granting processes by phase is 
provided, in first instance and in appeal. The use of essential terms like applicant, 
assessment committee, decision-taking administrative organ, appellant, and the 
‘Commissie B&B’ (hereinafter: the Committee of Appeal) are briefly clarified. 
Next a survey is provided of the way in which NWO interprets the legal frame-
work in the context of her decision-making process and fills up this framework 
with own NWO grant regulations.   

In order to be able to position the application of the instrument of appeal by NWO 
in the wider scope of the valid general law of administrative procedure, in chapter 
3 the aim and structure of the Awb (short for: the Dutch General Administrative 
Law, in full: ‘Algemene wet bestuursrecht’) – from the viewpoint of the instrument 
of appeal – are at issue, including the different functions of the appeal procedure. 
The discussion of its functions, under which the function of legal protection oppo-
site the function of extended decision-making, offers a proper view of the character 
of the appeal procedure. For instance, where the appeal procedure has the function 
of legal preliminary court procedure, the division of the burden of proof between 
administrative body and the national concerned is in discussion. Subsequently, 
for the purpose of a further cumulative insight of the research finding, the fol-
lowing capita selecta are at issue: the duty to hear, assessment ex tunc opposite 
ex tunc (and the extend of the case), the Awb and the engagement of advisors, 
and deviation (by the administrative body) of the given advices. Chapter 3 offers 
also an insight in the differences between the two different appeal procedures: the 
‘bezwarenprocedure’ and the ‘administratieve beroepsprocedure’.

In chapter 4 the research questions are phrased. The first research question focu-
ses on the research material in order to trace which determinants are responsible 
for the chances of grant applications to be honored. The second research question 
focuses on these chances themselves, and entails the following chances of: 1. 
awarding and refusing grants; 2. appeal; 3. (dis)honoring an appeal; 4. awarding a 
grant in appeal; 5. (dis)honoring an appeal in court; 6. awarding a grant as a result 
of a sentence of the judge. The third and last research question reads as follows: 
‘How tenable are the grant procedures executed within NWO – both in first and 
in second instance – from a legal point of view, and to which extend does the 
provided legal framework suffice in view of the tenability of these procedures in 
the light of the legal task of NWO to subsidize the research of the best quality?’

The research data and techniques used are described in chapter 5. Two spread 
sheets have been used – one for the primary process and one for the appeal 
phase – in which many data from the available individual files (210 regarding the 
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primary process and 411 regarding the appeal phase) and from the general file 
of the committee have been selected. On behalf of both spread sheets have been 
selected for instance: the referee scores given per selection criterion, the length 
of the referee reports, the number of positive and negative feed back of the refe-
rees, eventual scores of the pre-advisor(s), the committee’s scores, the view of the 
committee towards the candidate’s retort to the referee reports, and the position 
of the candidate on the ranking list. In chapter 4 information is also provided 
on the statistical methods used to analyze the data, and it is announced that a 
survey was conducted on the opinions of the applicants about the grant refusals 
and their eventual experiences in appeal. Information on the way this survey was 
performed and its results can be found in chapter 12.

In part I, chapters 6 through 8, the primary process is studied. In these sections, 
the influence of all the assessors in the process – referees, pre-advisor, and assess-
ment committee (actually four assessment committees and one chairpersons 
committee) – on each other respectively on the outcome of the assessment proce-
dure have been analyzed in relation to their role therein. The statistical method of 
the path analysis has been used to model the different components of the assess-
ment and decision-making processes. Herein the outcome variable in the one 
regression analysis functions as the determinant of one or more other regression 
analyses. All analyses have been executed twice, with and without the factors that 
do not directly deal with the assessment itself. These factors are: 1. the number of 
referees that assessed the application; 2. the discipline of the applicant; 3. the fact 
that the discipline of the pre-advisor is or is not the same as the discipline of the 
applicant, and 4. assessment by which of the four committees.

Figure 8.2 Path analysis concerning assessment- and decision-making processes, in detail
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It was of great importance to obtain insight in the assessment process. Particu-
larly at stake was the relevance of the final conclusion of the referee (see in the 
Figure: ‘Eindoordeel Referenten’) to the assessment of the pre-advisor (see: ‘Pre-
adviseur’) and the committee (see: ‘Commissie’), as well as the direct relevance 
of these assessors in relation to the outcome (see: ‘Uitslag’). The different criteria 
based on which the referees (see at the top of Figure 7.2) and the pre-advisor 
(see at the left side of Figure 7.2) made up their minds, have been included. Figure 
7.2 shows that the assessment of the committee is by far the most important 
(B=-0.62) in direct relation to the outcome. The final conclusions of the pre-advi-
sor (B=-0.27) and the referees (B=-0.22) follow on distance. The analysis also 
shows that the final conclusion of the pre-advisor has a large influence on that of 
the committee (B=0.77), in contrast to the influence of the final conclusion of the 
referee (B=0.15). Worth mentioning is that the number of 1-scores nearly perfectly 
predicts the final conclusion of the referee (B=-0.93). Also worth mentioning is 
that the number of negative comments of the referee clearly serve as guide for the 
pre-advisor who actually enlarges these comments (2 till 2,5 times).

In addition, an analysis has been performed from a different viewpoint, focu-
sing on the optimal prediction of the results (see Table 8.3). Here the method of 
multiple logistic regression analysis has been used, in which the time phasing 
of the assessment process has been followed in that sense that first the prog-
nostic strength of the final conclusion of the referee has been investigated. Next 
the most important ingredients of the referee conclusion have been added to the 
model; subsequently the final conclusion of the pre-advisor, and finally the con-
clusion of the committee. In fact, the prognostic strength of the total assessment 
process has been investigated in four steps. This prognostic analysis reveals that 
the referee conclusion correctly differentiates 85% of the outcome. Adding the 
most important ingredients of the referee did not turn out prognostically to be 
relevant. The same applies to the conclusion of the pre-advisor. On the contrary 
adding the conclusion of the committee is relevant. By doing this, the quality of 
the differentiation rose from 85 to 91%, an improvement of 40% of what could 
possibly be improved, which is not irrelevant. The findings regarding the integral 
process analysis and the tracking of the prognostic strength remain strong when 
taking into account the possibility that the pre-advisor belongs to a discipline that 
differs from the applicants discipline. Also, the findings keep upright regardless 
of which committee (1, 2, 3 or 4) performed the assessment.

The starting chance (the percentage of awarded applications, without any 
further information) of a grant award amounts within the investigated standard 
procedure in first instance 25.7%. When only the number of referees is taken 
into account, that chance is at maximum at a number of three referees (n=73) 
assessing the application, namely 31.5%, while the percentages at a number of 
two (n=114) and four referees (n=14) respectively amount to 23.7% and 21.4%. 
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When taking into account the number of negative comments of the referee, it 
was found that, as the number of negative comments increases, the chance of 
a grant award decreases; this connection is stronger as the number of referees 
increases. In appeal however, the chance of a grant being awarded is nearly twice 
as large in the case of two referee reports (n=72) than in the case of three referee 
reports (n=67). Thus, an applicant is worse off with four or more referee reports. 
Therefore I recommend to involve at maximum three referees in the assessment 
of an application.

Table 8.3 The prognostic content of judgments of referees, pre-advisor and assessment committee

actual awarding quality of prognostic content (%)

no yes

progn. awarding progn. awarding total sensitivity specificity prognostic content

no yes no yes correct negative positive

1 143 12 19 35 85 65 92 88 74

2 136 12 16 37 86 70 92 89 76

3 155 1 29 25 86 46 99 84 96

4 153 2 16 38 91 70 99 91 95

ad 1 Model 1: average referee judgment
ad 2 Model 2: Model 1 including average number of 1-scores, and of neg. en pos. feedback
ad 3 Model 3: Model 2 including final judgment of pre-advisor
ad 4 Model 4: Model 3 including judgment assessment committee

The relevance of the referee’s sub-judgments in figures in comparison with 
the verbal sub-judgments has been determined by means of a multiple linear 
regression analysis. The analysis revealed that the final conclusion of the referee 
is primarily determined by the sub-judgments in figures, and not by the verbal 
sub-judgments. This is proven in two differentways (see for details in table 7.1). 
This result is an important one, as the NWO assessment committees focus in par-
ticular on the verbal sub-judgments. In doing so, these committees overrule the 
expert judgment of the referee or take this judgment less seriously. As a result, I 
plead that the referees are requested to also present their judgment in figures.

For the same reason the score range on which the referees are asked to judge, 
has to be sufficient spacious. Otherwise the selection by the assessment commit-
tee takes place on a basis of less reliable information; in other words, the commit-
tee steps into the shoes of the referees.

In Part II, chapters 9 through 11, the appeal procedure is discussed. The content 
of this part forms the core of the research.

Insight in what the rejected applicants experience as the most seriously short-
comings in the primary procedure, has been obtained by quantification and clas-
sification of the objections. NWO rejects well over 60% of the grant applicants. 
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Of these applicants 2.1% appealed, which resulted in 411 letters of objection 
during the total research period. Of this number nearly 30% was withdrawn. 
The remaining 176 objection letters contained 631 objections. The main part 
of these objections, 388 objections, is of formal nature. It involves violation of 
Conflict of Interest rules (25 objections), violation of procedural rules (73 objecti-
ons), new facts (40 objections) – to distinguish into objections not having heard 
the other side and objections regarding facts brought in after the deadline for 
applications –, inferior decision grounds (124 objections), and otherwise careless 
acting (126 objections). Thirty three of all these objections have, alone or jointly 
led to 23 awards in appeal, the chances in appeal being at maximum in case of 
a conflict of interest, violation of the rules of procedure, and inferior decision 
grounds. The number of objections in respect to content (251 objections, against 
inferior referee reports, the composition of the assessment committee in view 
of its expertise, inadequate use of referee reports, inadequately interviewing, 
and inadequate judgment on content of the research proposal) only once led to 
an award, in response to a judgment in court. In three other cases an objection 
with respect to content was awarded jointly with formal objections. Nevertheless, 
exactly these objections with respect to content have led in view of the conside-
rations of the Committee of Appeal, the current ideas in the administrative legal 
literature, and the existing case law, to remarkable conclusions. First of all, the 
point of view of the Committee of Appeal that the referee reports do not need a 
motivation, is not defendable considering the administrative legal literature. The 
processing of meager referee reports by the Committee of Appeal follows this line 
of argument. It is relevant that the Committee of Appeal views the assessment 
committee in particular as a body of generalists, while the Committee is at the 
same time of the opinion that the assessment committee may fill up and overrule 
the expert reports of the referees. The bulk of the objections in respect to content 
shows that the (rejected) researchers have difficulties with this point of view. To 
further increase the transparency of the assessment procedure it has been propo-
sed to prescribe explicitly in the ‘Regeling subsidieverlening NWO’ (Regulation 
grant awarding NWO) that assessment committees can only undertake the role 
of generalist, also in case of an assessment within a thematic program. For the 
benefit of procedural transparency it has also been proposed to abolish the pre-
advisor as assessor of the referee reviews. This is because the use of pre-advisors 
by the assessment committee creates confusion due to the fact that the appellant 
– be it right or wrong – assumes that the pre-advisor makes use of his discipli-
nary expertise, while the research findings prove that his contribution has no 
incremental worth. In addition to this the Committee of Appeal believes that the 
contribution of the pre-advisor cannot exclude risks of uncontrollable dilettan-
tism. The objections concerning inferior referee reports also led to the conclusion 
that NWO as an organ of the state being responsible for the referee choice, has to 
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justify that choice towards the civilians/researchers in conformity with the rules 
of a constitutional state.

All objections against the interviewing refer to interviews taken within the 
‘Vernieuwingsimpuls- programma’. On the basis of a number of concrete cases 
wherein these objections have been brought up, it has been clarified why the prac-
ticed interview method is inadequate and in need of fundamental improvement.

The division into categories of objections finds its base in the practice of 
appeal. Objections against the main rules of the Awb could be classified separat-
ely due to the number of this type of objection in appeal. Apart from objections 
due to a Conflict of Interest (article 2:4 Awb), objections against inferior decision 
grounds (art. 3:46 Awb), and objections against not having heard the other side 
(art. 4:7 Awb) are involved. Objections against insufficient careful preparation 
of the contested decision are categorized in ‘violation of legal provisions’ or in 
‘otherwise careless acting’. In the context of the formal care criterion (art. 3:2 
Awb) the practice of the distribution of the administrative burden of prove among 
the parties is illustrated by two salient examples of grant cases. Here the conclu-
sion is drawn that not so much the so called free distribution of the burden of 
prove in administrative law respectively a lack of fact finding by the Committee 
of Appeal is causing a sequence of legal procedures or – in case the civilian gives 
up – an unfair outcome of the administrative preprocedure, but incorrect use of 
power of the concerned administrative organ. Linking this to the proposals of the 
‘Commissie Ilsink’ (being a Committee that in 2006 evaluated the Awb) in view 
of the improvement of the distribution of the burden of prove and the fact finding, 
I dare to state that these proposals will not take away the real obstacles (incorrect 
use of power), but will mainly result in more complicated lawsuits.

Another important aspect that emerges in the discussion on violation of proce-
dure rules is the extent of the competence of the decision-taking NWO-Board to 
deviate from the advice of the assessment committee. This Board itself has man-
dated the assessment committee of which it receives the advice, to assess and rank 
the applications within the grant round. Nevertheless my conclusion is that this 
Board actually misses the competence to deviate on grounds in respect to content 
from the advice of the assessment committee. If the Board judges the advice unac-
ceptable, it shall have to return the advice to the assessment committee for cor-
rection or have to discharge this committee and nominate another (Ad Hoc) com-
mittee to redo the assessment procedure. The Board can only deviate from meant 
advice on reasons of policy, on the condition that the policy (selection)criteria have 
been sufficiently specified and made public in advance.

The mainline of the Commission of Appeal in case new facts have been raised 
in the course of the assessment procedure is a pragmatic one. I suggest to conti-
nue this pragmatic line as strict as possible, which means that only the informa-



432

Bezwaar en beroep in de praktijk van NWO

tion an applicant has incorporated in his application will be valid. In addition, I 
suggest – because NWO aims in the first place at scientific quality and the Awb 
does not forbid this – to consider the improvements brought in by the referees and 
adopted by the applicant in his reaction on the referee reports, as incorporated in 
the application.

The research findings reveal that the grounds of a negative grant decision 
still need improvement. Out of the 276 appeal cases that have led to an appeal 
decision, 124 cases (45%) did not meet the demand that the decision grounds an 
interpretation of the referee judgment in an own point of view in self phrased 
wordings. In 71.5% of the cases wherein this was relevant, it was not mentioned 
whether the research proposal actually was in a position to receive a subsidy or 
not. The number of cases that did not express the opinion of the assessment 
committee towards the reaction of the applicant on the referee reports, is still 
higher. With respect to this last question I have argued that in most of the cases 
a motivation concerning this reaction of the applicant is not imperative, because 
required is only that the line of reasoning of the committee having led to the 
rejection of the grant application is clear. This is usually the case without a spe-
cific motivation in respect of the reaction of the applicant. The research findings 
also reveal that a negative grant decision repeatedly lacks the specific information 
concerning the assessment of the individual grant application which information 
a rejected applicant would expect to encounter in the decision letter in order to be 
able to understand the outcome of the assessment.

In chapter 9 the appeal decisions to the contrary – being the appeal decisions 
taken by the General Board of NWO not in conformity with the advice of the Com-
mittee of Appeal – is raised extensively. In average once a year such a decision is 
taken. In addition to this chapter 8 contains an overview of all 18 appeal cases 
(one case withdrawn) that have been brought before the judge. The most impor-
tant considerations of the judge are that NWO has freedom of policy-making as 
long as NWO respects the prescribed rules of procedure, and that the judgment 
of the assessment committee is decisive. It turns out that even a number of five 
excellent referee reports cannot guarantee a grant award.

Research has been performed to find out to which extent the considerations of 
the Committee of Appeal cut ice and therefore would be helpful in forecasting the 
outcome of future appeal cases. The findings of this research can also be found 
in chapter 8.

In final conclusion of all the research findings we can say that the primary 
process needs improvement on a number of aspects.

Part III offers a review on the legal framework (chapter 13), and a perspective of 
the future with concluding observations (chapter 14).
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Because the results of this study are based on the granting chances for appli-
cants of a subsidy, the research findings concerning the legal framework for the 
decision-making process of NWO are widely spread, especially in chapter 9. Com-
parison of these research findings with the information given in paragraph 2.7 
(with an overview of the legal framework as applied by NWO) and chapter 3 (with 
general reflexions on the appeal instrument), results in a number of important 
conclusions. Those research findings and conclusions are conveniently arranged 
together in chapter 13. With regard to the formal legal framework it can generally 
be concluded that NWO fulfils its duty to hear and meet the statutory periods. 
Concerning its duty of justification in case of abjection of grant applications 
improvements can still be made. In order to improve the legal protection the Awb 
aims at, the General Board of NWO will have to make – as far as necessary – a 
new decision in respect of an application at the same time as this Board revokes 
the originally given decision that has been challenged in appeal. Moreover the 
position of the NWO assessment committees and the NWO appeal committee 
need clarification. It is advisable to anchor the mutual positions of the forums 
playing a role in the NWO assessment procedures for grant applications as well as 
the requirements for referents, in the ‘Regeling subsidieverlening NWO’ (NWO 
Granting Regulation). The provisions regulating the assessment procedures 
should without exception be applicable to all NWO programmes, that cannot be 
labeled as ‘small’. For the former programmes the NWO Granting Regulation 
should prescribe also minimum conditions. By making its assessment procedu-
res more transparent in this way, NWO will be able to better facilitate subsidizing 
research proposals of the highest scientific quality.

In chapter 14 the most important improvements are further discussed and recom-
mendations are provided. Those improvements and recommendations cover the 
following issues:
1. NWO shall have to account for the choice of the referees. Proposed has been to 

do this by publication of the pool of referees to be used or actually been used, 
as well as by setting up an instruction protocol. This protocol should prescribe 
that in principle two, and in case of contradicting referee reports three referees 
at maximum are involved per application.

2. The referee report needs to be motivated. Moreover, recommendations are 
provided for the referee format in order to optimize the referee reports.

3. The assessment committee will need to abstain from overruling the referee 
reports. In case of doubt of the technical-scientific correctness of the referee 
reports the assessment committee should be competent to call in independent 
expertise. The concept of the pre-advisor should vanish.

4. The aim and role of the interview within the ‘Vernieuwingsimpuls’-program 
should be included in the brochure, as well as the exact selection criteria. In 

433
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addition, an interview protocol should be at the disposal of the interview com-
mittee.

5. In a negative grant decision letter no information should be missing that is 
relevant for a better understanding of the procedure executed in respect to the 
individual application.

Attention has also been asked for the following specific questions:
a. the importance of the ‘Code Belangenverstrengeling’ (containing the rules to 

avoid Conflicts of Interest), which Code proves to work.
b. the duty to hear.
c. the alignment of the NWO decision-taking bodies to the advice of the assess-

ment committee.
d. the way evidently unsuccessful objections should be treated, and
e. the way the final judgment of the assessment committee should be estab-

lished.


