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10. ECOSPACE AND CONSTITUTIONALISM AS A WAY TO COUNTER THE
THREAT OF HEGEMONY AND SECURITIZATION

By Joyeeta Gupta

This two page essay argues that (a) in the context of the Anthropocene, there is a real threat that
countries and actors will try to monopolize access to resources. (b) Although international law
provides a way to generate treaties that can manage these resources, it is more than likely that
only fragmented and issue-by-issue governance may emerge. (c) Such fragmented governance
will inevitably (i) marginalize and exclude those who are more vulnerable in the system as well
as (ii) postpone decision-making on environmental issues with high political and economic
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stakes. (d) Hence there is need for some kind of global constitutionalism that will try to set some
ecological limits to our behaviour as well as protect the most vulnerable.

In the context of the Anthropocene, human society faces the challenges of, real or policy induced,
reduced per capita availability of resources and sinks; real in terms of for example actual
physical shortages of clean fresh water in spatially defined locations and policy induced when
efforts to control greenhouse gas emissions lead to policies to reduce and/ or ban the extraction
of the available oil and gas resources. This reduced access to resources and sinks is referred to
as ‘ecospace’. This ‘ecospace’ is vital for the economic wealth of a nation state as these are the
raw ingredients used for all aspects of life ranging from food, shelter, to the technologies we
have come to depend upon. The need for conventional ‘growth’ in the Anthropocene will lead
actors and nations to either maximize their own access to ecospace by privatization of the
resources and sinks (e.g. through land and water grabbing); demanding hegemonic control of
these resources and sinks (e.g. through demanding expansion of the political and economic
borders into the oceans); and/or through polycentric governance approaches where more
proactive governance actors gain control over these resources. This is likely to both marginalize
the most vulnerable and weak actors in the system whether they are least developed countries,
small island developing states or vulnerable peoples - such as indigenous peoples as well as
those dwelling in informal settlements; and externalization of ecological impacts for as long as
possible - such as climate change.

While the international legal system is trying to address the issues concerning the vulnerable,
legally binding treaties to help developing countries have been reduced to soft law commitments,
many of which have never been implemented, such as the instruments of the New International
Economic Order and the Right to Development. Instruments to help indigenous peoples are
fragmented in nature and their ratification is so spatially diverse that it is unclear to what extent
their rights have actually been recognized in a legally binding manner. The Climate Convention
does make some provision for adaptation, but the funds are far below what is required for
adaptation to the impacts of climate change.

At the same time, the legal system has scarcely been able to deal with the manifold fresh and
ocean water challenges, air pollution and climate change or with land-based challenges such as
deforestation, the impacts of mining and the use of pesticides and fertilizers for agriculture.
Instruments are being developed in a highly fragmented manner, with complex implications for
policy-makers, building on the few areas where there is political agreement. This occurs despite
the overwhelming scientific (and social science) evidence regarding the challenges facing both
ecological issues as well as those facing the poor and under-privileged.

Given that fragmentation is thus inevitable, especially in the context of governance in the
Anthropocene, [ argue that we have reached a constitutional moment! It is time for global
constitutionalism because (a) we have reached the era of the Anthropocene and this is going to
have serious impacts on countries and peoples such that those who cause the problem should be
held responsible, even if they are the most powerful on earth; otherwise the Earth may become
uninhabitable for animals and humans alike - there is already evidence that we have entered the
6th extinction event on Earth since its creation. (b) We need to find ways to reach out to the
vulnerable and weak and empower them to both live in dignity but also to participate in the
process of defining our politics. (c) We have also reached a point of changing geo-politics; as
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economic and market power slowly moves to Asia and political power to the BRIC countries.
There is a window of opportunity for old and new powers to pursue this new constitutionalism!

We can already see some elements of global constitutionalism emerging. The Charter of the UN
perhaps gave this process a kick-start. The Rio Declaration on Environment and Development
provides key principles that could be critical for such a constitution. The human rights
declarations also provide other key elements. Finally, the Paris Declaration on Aid Effectiveness
and its follow-up declarations provide key elements as to how global cooperation can take shape
in terms of the principles that such a global constitution could embrace. In terms of goals, the
Millennium Development Goals and their follow-up Sustainable Development Goals, despite
their inherent shortcomings, provide a story line for the goals that the global community could
embrace. The global constitutional project is beginning; but needs support.

Clearly, constitutionalism poses a threat to the most powerful actors and states by suggesting
that their powers are not unlimited and that they can be held accountable for their actions in
relation to collective action problems, externalized impacts and the provision of (glocal) public
and merit goods. However, the European Union appears to be committed to this approach; China
and the G77 have long asked for global rule of law where they mean both procedural and
substantive rule of law and constitutionalism is only an additional step. The question is whether
the US and Russia would support global constitutionalism. While there is staunch support for
constitutionalism within the US, there is skepticism about constitutionalism globally. However,
in the context of changing geo-politics, there may be a window of opportunity here.

Constitutionalism is also arguably a threat to pluralism which makes space for multiple visions
of how society should be constructed. In particular, the question is often raised as to whether
constitutionalism at global level could be a threat to, for example, indigenous peoples who are
guided by very different value systems. In other words, if some values are institutionalized in a
global constitution, these may impose values on others; i.e. there is a certain threat of hegemony
in globalized constitutionalism. I think the threat of hegemony in constitutionalism in the
Anthropocene should be visualized more as a threat to the powerful, rather than to the
powerless. Constitutionalism should aim at both conserving our ecospace capital and allowing
the functioning of ecospace services which is, for example, critical to the beliefs of not only
indigenous peoples world-wide but also small farmers, craftsmen and micro enterprises that are
so directly dependent on the locally available natural resources. Constitutionalism should also
aim at ensuring responsibility and liability for externalized harm; thereby aiming at protecting
the most vulnerable to global change. In fact, many national constitutions make very specific
provisions to allow for and recognize the diverse values of specific indigenous peoples within
their territory. But it is not our intention that the global constitution prescribes detailed rules -
it should allow for flexibility in implementation. One could argue that the anthropocentric nature
of the Rio Principles as well as the ecosystem service concept goes against the holistic
understandings of indigenous peoples; on the other hand, I would argue that the
anthropocentric nature of those principles are a first step towards moving to a more holistic
understanding of our place within the ecosystem. They are not necessarily incompatible, and the
new constitutionalism should emphasize that. What should be clear is that the new
constitutionalism should make space for multiple knowledge systems and approaches, but
should not itself make the rules.
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The biggest threat to the constitutionalization project is that it gets captured by vested interests
and, thus, leads to an institutionalization of values that protect the rich at the cost of the poor -
values such as the privatization and concentration of resources and sinks; and that actors
promoting development processes which are not per se illegal cannot be held accountable
afterwards for the damage they have caused to others. This implies that the constitutionalization
project needs both statesmanship at global level, constitutional entrepreneurs at multiple levels
of governance and global social movements to make this a reality.

H-RESISTING THE HHERAREHICAEREALITY
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