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Introduction

A Fundamental rights and European contract law'

The effects of fundamental rights in general private law and, subsequently, also in contract law
have been the subject of academic debate since the coming into force of the modern European
Constitutions and international human rights treaties after the end of the Second World War. The
reconstruction of destroyed cities, economies and social structures during this time coincided with
political and legal initiatives to better secure the rights of citizens, which had suffered serious
infringements during wartime. In a relatively short period of time, several important international
fundamental rights documents were introduced, such as the Universal Declaration of Human
Rights (1948), the European Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR, 1950), the European Social Charter (ESC, 1961), the International Covenant
on Civil and Political Rights (ICCPR, 1966) and the International Covenant on Economic, Social
and Cultural Rights (ICESCR, 1966). In post-war Europe, moreover, a number of fundamental
rights were strongly entrenched by the documents constituting the Federal Republic of Germany
(the Grundgeserz of 1949), the Republic of Italy (the Costituzione of 1948) and the Fifth French
Republic (the Constitution of 19582 referring to the Preamble to the ‘social’ Constitution of the
Fourth French Republic founded in 1946)3.

It did not take long for the question to arise whether these international and constitutional
rights, written for the protection of the citizen against the State, could also affect relations between
citizens, in which equally serious infringements were considered to take place. A first phase in the
evolution of the interaction between fundamental rights and private law, in particular contract law,
can be traced back to the pioneer judgments of the German Federal Courts. The
Bundesarbeitsgericht, dealing with labour law cases, recognised an immediate effect of several basic
constitutional ~rights on employment contracts as early as the 1950s,* while the
Bundesverfassungsgericht, the Constitutional Court, not long afterwards committed itself to the theory
of the indirect influence of fundamental rights through the general clauses of private law.>
Meanwhile, in Italy the first effects of fundamental rights on employment contracts appeared in

the case law of the Corte di Cassazione, the Supreme Court.¢ In particular for Germany, later also for

1 This brief bird’s-eye view of the historical development of the debate owes much to the research conducted
within the EC-funded Research Training Network ‘Fundamental Rights and Private Law in the European
Union’, contract n. HPNR-CT-2002-00228, co-ordinated by Gert Briiggemeier, Aurelia Colombi Ciacchi and
Giovanni Comandé. See further section D of this Introduction; the websites of the project: www.lider-
lab.org/rtn and www.fundamentalrights.uni-bremen.de; and the forthcoming publications of the RTN:
Briiggemeier, Colombi Ciacchi & Comandé 2008a and 2008b.

2 Only with the Constitution of the Fifth French Republic was constitutional standing given to the Déclaration des
droits de homme et du citoyen of 1789.

3 In France, even though the early effects of fundamental rights go back to the late 1940s, the reference to
constitutional rights in contract cases has remained scarce. The rights protected by the ECHR, on the other hand,
have had a broader impact. See, for example, Raynaud 2003; Debet 2002.

4 See section 2.1.1.

5>'The famous Lith judgment, BV erfG 15 January 1958, Bl erfGE 7, 198, which will be discussed in section 2.2.1.

¢ Cass. civ. 10 August 1953, Giust. civ. 1953, 2687.



Italy, these developments marked the beginning of an ongoing debate among legal authors as to
the desirability of such effects and the manner in which they should be given shape.”

In European countries that experienced less dramatic post-war constitutional changes, the
discourse gathered momentum in a second phase, often inspired by the German case law and the
rapidly expanding amount of literature on the topic. In the Netherlands, for instance, the effects in
contract law — and patrimonial law in general — of constitutional rights became more frequent
from the 1970s onwards, and the academic debate developed alongside.®

This second phase blended almost seamlessly into a third phase, in which the role of
fundamental rights in Europe was elaborated in more detail, without fundamentally challenging
the theoretical framework that by then had been established. In Germany, the theory of indirect
effect declared by the Bundesverfassungsgericht was almost generally accepted and applied.” In the
Netherlands, the role of fundamental rights in private law gained renewed attention in the light of
the revision of the Dutch Constitution (Grondwel) in 1983,10 while at the same time references to
the Constitution and to the ECHR became more frequent in Dutch case law.!! The Italian Corze
costitnzionale, the Constitutional Court, finally, used a fundamental rights argumentation to
recognise a right to housing'? and a right to privacy!3 in relations between private parties.

A fourth phase of the debate on fundamental rights and private law, with an emphasis on
contract law, may roughly be established as commencing in the early 1990s and comprising several
parallel movements in various European countries as well as on the level of the European Union.
In Germany, three groundbreaking decisions of the Bundesverfassungsgerichf* rekindled the debate
on the intensity of the influence which fundamental rights might have on contractual
relationships,!> given that the effect granted to these rights by the Constitutional Court seemed to
imply a farewell to the principle of party autonomy on which contract law was based. In
England,'¢ in the meantime, a vivid discussion was started on the possible effects of fundamental

rights on inter-private relations, following the coming into force of the Human Rights Act 1998

7 For Germany, see Nipperdey 1950 and 1961; Dirig 1956; Leisner 1960. Note that Italian legal authors have
been influenced by the German developments, as shows, for instance, from the use of terminology (Drittwirkung);
for instance, Morelli 1996, p. 539; Morelli 1999, p. 3-4.

8 Early cases of lower Dutch civil courts date back to the 1940s, e.g. K#r. Armbem 25 October 1948, NJ 1949, 331.
From the late 1960s and early 1970s onwards, the Dutch Supreme Court has, however, also addressed the issue,
e.g. HR 31 October 1969, NJ 1970, 57 (Mensendieck I) and HR 18 June 1971, 407 (Mensendieck II); see below,
section 2.2.2. For the academic debate during that period, see Maris 1969; Drion 1969.

9 Canaris 1984.

10 De Graaf & De Haas 1984; Koekkoek 1985.

1"HR 9 January 1987, NJ 1987, 928 (Edamse bijstandsvrou); HR 5 June 1987, NJ 1988, 702 (Goeree I); HR 2
February 1990, NJ 1991, 289 (Goeree 1I). 1 would also place the recognition of a general personality right in this
third phase. Though the relevant judgments are slightly outside of the indicated timeframe, they have cleatly been
inspired by the German allgemeine Persinlichkeitsrech? and, thus, fit within the theory of ‘horizontal effect’ as defined
in the second and third phase indicated here. See HR 15 April 1994, NJ 1994, 608 (1Valkenhorsi) and HR 6 January
1995, NJ 1995, 422 (Parool). These cases will not be discussed in more detail in this book, since they fall outside
the scope of contract law. For a more detailed analysis of the general personality right in Dutch and German law,
see Nehmelman 2002.

12 Corte cost. 25 February 1988, n. 217, Ginr. cost. 1988, 833 and 7 April 1988, n. 404, Foro i¢. 1988, 1, 2515.

13 Corte cost. 12 April 1973, n. 38, Giur. cost. 1973, 354.

4 BVerfG 7 January 1990, BVer/GE 81, 242 (Handelsvertreter); Bl er/G 19 May 1992, Bl er/GE 86, 122
(Betriebsschlosser); BV erfG 19 October 1993, BV erfGE 89, 214 (Biirgschaf?). See also Bl erfG 26 July 2005, NJW
2005, 2363 and 2376, in which the Court has reaffirmed the reasoning developed in these judgments.

15 Canaris 1999. For further references, see section 2.2.2.

16 All subsequent references to ‘England’ will naturally mean the law in force in England and Wales.



(HRA 1998) as of 2 October 2000.17 Dutch legal authors also took up the theme again, partly with
an eye on the developments in Germany and England, partly because of the progressing influence
of fundamental rights on case law.18 In Italy, moreover, fundamental rights caused landslides in
the case law regarding non-pecuniary damages,!® judicial review of the content of contracts,?’ and
the ex officio powers of the courts in respect to the reduction of manifestly excessive contractual
penalties?!.

These new developments in national contract laws concurred with two interrelated projects
on the European level. In the first place, comparative research on contract law was boosted in the
wake of the completion of the common market within the European Union in 1993. For the
purpose of answering questions regarding the possible harmonisation of contract law in Europe,
which could allegedly improve the functioning of the internal market, legal academics started to
investigate the differences and similarities between the contract laws of the EU Member States.
Furthermore, a number of research projects were developed,?? which drafted common rules or
model rules of contract law in anticipation of a Furopean Civil Code or other form of
harmonisation of contract law in Europe. In the second place, besides the academic initiatives,
after the turn of the millennium the European Commission became active in this new field,??
issuing a series of Communications regarding the development of a more coherent European
contract law.24 Both legal-comparative literature?> and comments on the Commission’s work?26
have addressed the role of fundamental rights in the constitution and development of national
contract laws and a possible harmonised contract law in Europe. The discussion, moreover, has

received an additional impulse from the debate leading up to the recent agreement on a Reform

17 The HRA 1998 has ‘brought home’ the rights protected by the ECHR to British citizens; see the Government
White Paper ‘Rights Brought Home: The Human Rights Bill’, October 1997, C» 3782, included in Wadham,
Mountfield & Edmundson 2003, p. 283-298. See further sections 2.1 and 2.5.1.

18 See, for instance, Smits 2003. A fairly recent judgment by the Dutch Supreme Court, the Hoge Raad, has
addressed the question to what extent contractual good faith, or reasonableness and fairness (redeljjkheid en
billijkhbeid), may limit fundamental rights; HR 12 December 2003, NJ 2004, 117 (hiv-test II or dentist case), building
on HR 18 June 1993, NJ 1994, 347 (Aids-test ot hiv-tesi).

19 Cass. ¢eiv. 31 May 2003, n. 8827 and 8828, Foro 42. 2003, 1, 2273.

20 Cass. civ. 20 April 1994, n. 3775, Giust. civ. 1994, p. 2159-2173.

2 Cass. civ. 24 September 1999, n. 10511, Foro iz. 2000, 1, 1929; Cass. civ., joint divisions, 13 September 2005, n.
18128, Foro i¢. 2005, 1, 2985.

22 For instance, the Gandolfi Group, working on a European Contract Code; the Study Group on a European
Civil Code (Von Bar project), see www.sgecc.net; and the Joint Network on European Private Law, an EC-
funded Network of Excellence working on ‘Common Principles of European Contract Law’ (CoPECL).
Furthermore, the Trento Common Core Project started working on comparative studies aimed at finding a
common core in European ptivate law, see www.jus.unitn.it/dsg/common-core/home.html. Moteovet, the
Commission on European Contract Law (Lando Commission), which had been established in the 1970s,
published its Principles of Eurgpean Contract Law (PECL), see Lando & Beale 1995, 2000 and 2003.

23 Following the European Parliament’s Resolutions on the possible harmonisation of substantive private law, O]
C 158, 26 June 1989, p. 400 (Resolution A2-157/89); OJ C 205, 25 July 1994, p. 518 (Resolution A3-0329/94).
Note, furthermore, that many of the research projects mentioned in the previous footnote have also received
funding from the European Community.

24 See the Commission’s 2001 Communication on European Contract Law to the Council and the European
Patliament, COM (2001) 398 final; its Action Plan on a more coherent European Contract Law of 2003, COM
(2003) 68 final; and its Communication ‘European Contract Law and the revision of the acguis: the way forward’
of 2004, COM (2004) 651 final.

25 Barak 2001; Markesinis 2001b; Hesselink 2002a; Taylor 2002; Mak 2003a; Smits 2003; Cherednychenko 2004a;
Gerstenberg 2004; Colombi Ciacchi 2005 and 2006.

26 Hesselink 2002b and 2004b; Social Justice Group 2004, p. 667-668; Grundmann 2005, p. 207-208; Rodota
2005.



Treaty regarding the institutional settlement of the Union, which will give a legally binding status
to the Nice Charter of Fundamental Rights.?’

From this brief history of fundamental rights and contract law, it appears that the subject is as
important for Europe today as it was in the eatly post-war years. While developments in various
countries indicate changes in the views taken on fundamental rights protection in contractual
relationships, the progressing ‘Buropeanisation’ of national contract laws and legal academic
debate emphasises the need to regard the Constitution of Contract Law also from a comparative
perspective. I would like to submit that, consequently, some old questions require reconsideration,

whereas several new questions have arisen regarding the role of fundamental rights in contract law.

B.  Questions

Since the first German legal literature on the subject appeared, the debate on the effects of
fundamental rights in contract law has mainly evolved around the question of whether or not
these rights were directly binding not only on public authorities but also on private parties.?® In
fact, the distinction between direct and indirect effects of fundamental rights still seems the most
commonly used model of analysis.2? It encompasses questions regarding the roles of the legislator
and the judges, as well as contract parties themselves, in the process of giving effect to
fundamental rights in contract law. Are they bound in a direct manner, meaning that they have to
comply with fundamental rights as formulated on the constitutional level, or are they only
indirectly addressed, meaning that they have to take into account the values protected by
fundamental rights when interpreting and applying rules of contract law?

The traditional discourse, accordingly, may be said to focus on the question of how
fundamental rights should be integrated in contract law, presuming that in any case the
compliance of contract law with these rights has to be guaranteed. The justification for this
technique of dispute resolution seems to be included in the definitions themselves: if contract
parties are directly addressed by fundamental rights, then of course these rights should be
considered in adjudication. If a theory of indirect effect is adopted, then an eye should always be
kept on the interpretation and application of contract rules in accordance with fundamental rights.

In the light of more recent developments, demarcating the aforementioned fourth phase of
the discussion, emphasis now appears to have shifted to the question of why, in the first place,
fundamental rights should be given effect also in contract law. This change of focus seems to be
related to the renewed attention for the values and principles underlying contract law, in particular
the tension between party autonomy and the protection of weaker contract parties.?? Increasingly

often, it seems that civil courts pursue policies of distributive justice, limiting freedom of contract

27 The  Draft  Treaty  establishing a  Constitution  for  Europe, 18  July 2003,
http://europa.cu/constitution/index_en.htm (last consulted on 28 June 2007), included the EU Charter of
Fundamental Rights in its Part II. On this topic, see Alpa 2004 and Rodota 2005. Since the people of France and
the Netherlands have rejected the text of the treaty in national referenda, the ratification of the constitutional
document became a problem and new negotiations were started. At the European Council in Brussels, on 23
June 2007 the EU leaders agreed on a mandate for an Intergovernmental Conference which will draw up a
Reform Treaty by the end of 2007.

28 Nipperdey 1950 and 1961; Diirig 1956; Leisner 1960.

29 Compare Canaris 1999; Smits 2003.

30 Compare Hesselink 2002a; Grundmann 2005; Lurger 2005; Colombi Ciacchi 2006, p. 177-180.



for the purpose of protecting contract parties holding a weaker bargaining position.3! Fundamental
rights have been said to provide the judiciary with ‘a powerful tool to adapt traditional contract
law instruments to contemporary democratic and social values and, as such, may have an
important impact on these types of cases.??

The analysis of the effects of fundamental rights in contractual relationships, therefore,
should include an investigation of the underlying reasons for applying this technique for resolving
cases. Indeed, the formal mode of giving effect to fundamental rights seems to strongly depend on
the justification that is given for either using or rejecting the application of these rights in contract
cases. The emphasis put on either a principle of autonomy or a principle of solidarity,
furthermore, might affect the extent to which certain fundamental rights are integrated into

contract law reasoning.

Notwithstanding the differences in approach, the traditional view on the topic and the new
perspective may be said to address several common issues. These may be summarised as follows:
a) To what extent do fundamental rights affect contract law?
b) In which types of cases can fundamental rights be applied?
c) What does the explicit consideration of fundamental rights add to contract law

adjudication?

The first question encompasses both the requirement of formal legitimacy for the application of
fundamental rights in contract law (can constitutional law be considered as supetior to private law,
and who are addressed by fundamental rights?) and the need for a substantive justification (to
what extent may fundamental rights be applied to modify existing rules of contract law, and may
they be used to pursue certain policies?). The second question is more straightforward, in the
sense that it regards the definition of criteria for giving effect to fundamental rights in contract
cases: which rights may be applied in which kind of contract disputes? The third question, finally,
asks whether civil courts should in so many words consider the role of fundamental rights in cases
engaging the values protected by these rights, even if contract parties have not made reference to
these rights. Moreover, it addresses the problem of to what extent the courts may assume ex gfficio
powers on the basis of fundamental rights argumentation.

In this book, an attempt is made to find answers to these questions on the basis of a
comparison of German, Dutch, Italian and English case law, legislation and legal literature on the
topic. Approaching the subject from different angles, it will be attempted to gain insights into the
interaction between fundamental rights and contractual norms, for the purpose of defining criteria

for the application of fundamental rights in contract cases.

C.  Approach and terminology
Given the relevance of fundamental rights for the further development of European contract
law3* the general approach adopted for the analysis of the theme is a comparative one.

Differences and similarities will be looked for in the examples of fundamental rights affecting the

31 See, for instance, the “fourth-phase’ German and Italian cases referred to in the previous section.
32 Colombi Ciacchi 2006, p. 180.
33 Compare the Manifesto of the Social Justice Group 2004, p. 667.



contract laws of the selected countries and explanations will be sought for these, on the basis of
which an attempt will be made to answer the questions listed above.

The research will focus on developments in case law for two reasons. In the first place, the
impact of fundamental rights in contract law has been felt on the level of dispute resolution rather
than on the level of legislation. Legislation in the field of contract law should in principle already
express the values protected by these rights and, usually, it is the task of the judges to make sure
that the rules of contract law are interpreted and applied in line with these values. In the second
place, an attempt to find common threads in the interaction between fundamental rights and
contract law, in my opinion, should consider legal problems in their most specific forms: the
resolution of specific contractual disputes by the courts might give a better idea of the relevant
criteria for fundamental rights application than could an abstract analysis of legal provisions
implementing certain fundamental rights.

With an eye on the substantive protection of fundamental rights in contract law, moreover,
a ‘bottom-up’ approach will be adopted for the case law analysis.>> Instead of selecting certain
fundamental rights and looking how they have been given effect in the contract laws of the
selected countries, the analysis will take the contractual relationship itself as a starting point.
Assuming that judicial intervention in a contractual relation on the basis of fundamental rights
argumentation to a certain extent limits the parties’ freedom of contract, it will be investigated
how and where the courts have struck a balance between the protection of fundamental rights and
respect for party autonomy. In this way, it may be seen what substantive impact fundamental
rights have had on contract law. Furthermore, a comparison of the case law of the various selected
countries might provide an impression of the way in which similar cases have been dealt with, thus
giving an indication of the possibilities of harmonising certain parts of contract law in Europe.

The theoretical framework within which the case law will be analysed is, in the first place,
the aforementioned distinction between direct and indirect effects of fundamental rights in
contract law. Given the predominant role of these concepts in the analysis of national
developments on the topic, they will be applied in a first attempt to answer today’s questions in
European contract law. As will be argued later on,* however, they cannot fully explain the
growing emphasis on fundamental values in contract cases and, moreover, they cannot give
detailed indications as to the intensity of effects of fundamental rights in such cases. In the second
place, therefore, a comparative legal-political analysis of the theme will be made, exploring the
various policies which civil courts might pursue in contract cases. The main concepts in this
analysis will be autonomy and solidarity, which may be considered two paradigms of current

European contract law.37

At this point, several terminological choices require attention. In principle, when speaking about

‘fundamental rights’, I refer to all rights that form part of national Constitutions and international

34 See section A above.

3 This approach concurs with the method of research chosen within the RTN project ‘Fundamental Rights and
Private Law in Europe’; see section D below.

36 Chapter 3.

37 Compare Hondius 1999; Hesselink 2002b. See further Chapter 3.



human rights treaties®, as well as rights that have derived therefrom.? Occasionally, the terms
‘constitutional rights’ or ‘basic rights’, and ‘human rights’ will be used when indicating,
respectively, the rights laid down in national Constitutions and rights codified in international
treaties. Such variations in terminology are mostly inspired by stylistic and esthetical reasons, in the
sense that ‘fundamental rights’ will without doubt be among the terms most used in this book and,
where possible, some alternatives will be sought.

More substantive arguments lie at the heart of the choice to avoid the terms ‘horizontal
effect’ and ‘Drittwirkung *° The concept of ‘horizontal effect’ is often used to define the effects of
fundamental rights in relations between private parties, as opposed to the ‘vertical effect’ of
fundamental rights in the relation between citizens and the State. A problematic aspect of this
terminology, however, is that it does not indicate whether it includes the acts of public authorities
acting in a private capacity: some authors use ‘horizontal effect’ to refer to all private-law relations,
including those in which the State appears as a private party, while others use it in a more
restricted sense, implying only relations between non-State actors. Another confusing aspect is
that the adjective ‘horizontal’ suggests an equality of contract parties that might distort the view
taken on the effects of fundamental rights in contract law: while formal equality between contract
parties may be guaranteed (freedom of contract), it seems that fundamental rights can be of special
importance in cases in which this formal idea does not correspond with substantive reality
(disturbance of the contractual equilibrium) and the actual relation between parties shows a certain
‘verticality’.

The German concept of ‘Drittwirkung has similar disadvantages attached to it. The term
Drittwirkung, literally meaning ‘third party effect’, derives from the idea that fundamental rights in
principle govern the State-citizen relationship and that, consequently, any effect outside of this
relationship should be considered as engaging third parties.#! This terminology might lead to
misunderstandings if it is not clear who the parties involved actually are. Moreover, the term
Drittwirkung might be confused with the terminology often used in general private law to refer to
the extent to which a third party, who is not a party to a certain contract, is nonetheless affected
by this contract or can invoke the provisions of the agreement against the contracting parties.
Finally, the term Drittwirkung is suggestive, in the sense that it might give the idea that an effect of
fundamental rights is only felt by one of the parties to a dispute, as is often the case in the citizen-
State relationship, in which the State has to respect citizens’ rights. This would be a
misrepresentation of the role of fundamental rights in contractual relationships, in which both

parties usually can invoke such rights and the effects are therefore felt on both sides. For these

38 References will mostly be made to rights protected by the ECHR, since this treaty seems to have had the most
profound impact on the private laws of the States that are party to the various human rights treaties. Reference to
other treaties will be made where relevant.

3 See further section 1.1.1.

40 On the difficulties attached to the distinction ‘horizontal effect’ v. ‘vertical effect’, as well as ‘private law effect’
v. ‘public law effect’, see already Drion 1969, p. 587-588.

4 Compare Canaris 1999, p. 35, who stresses the terminological distinction between the direct effect of
fundamental rights (unmittelbare Drittwirkung, referring to private parties being addressed by fundamental rights)
and their direct applicability (unmittelbare Geltung, referring to the applicability of fundamental rights on private
legal relationships). See also Lurger 2002, p. 234-238. On the implications of this terminological distinction, see
further section B of the Epilogue to Part I.



reasons, I prefer not to speak about Drittwirkung, nor of horizontal effect, but to plainly refer to
‘effects of fundamental rights in contractual relationships’.

A marginal note should, nevertheless, be made when defining these effects as being either
‘direct’ or ‘indirect’. In international human rights law, the terms direct and indirect effect are
frequently used to describe certain ways of assuring respect for these rights in the States that are
party to the relevant treaties. A direct effect, in this context, is constituted by the liability of a State
for having violated a certain human right. An indirect effect, on the other hand, occurs when a
positive obligation is imposed on a State to make its law comply with treaty rights. It should be
pointed out that the terminology used for the analysis of the effects of fundamental rights in
contractual relationships, though identical in wording, has a different meaning: ‘direct effect’
indicates the application of fundamental rights in contract law in the way in which they have been
formulated on the constitutional level, whereas ‘indirect effect’ refers to the protection of these
rights through the interpretation of provisions of private law or contract law, such as the general
clauses of ‘good morals’ or ‘good faith’. Even when raising the discussion to the European level,
speaking about the effects of international and supranational fundamental rights documents or of
the development of a harmonised contract law, I will use the terms ‘direct’ and ‘indirect effect’ in
this latter sense.

Last but not least, something should be said on the notion of ‘European contract law’ which
figures in this book. It is a term that is next of kin to ‘Buropean private law’, which has been justly
characterised as ‘a very popular expression, despite or perhaps even thanks to its vagueness’.#? In
this book, European contract law should be understood as, first of all, referring to the comparative
analysis of the contract laws of the selected European countries. On the basis of this comparison,
in the second place, an attempt will be made to contribute to the more general debate about what
a harmonised contract law in Europe could look like. Usually, it should follow from the context

which meaning of European contract law is intended, but where necessary, of course, clarifications

will be added.

D.  Countries and langnage
Although the title of the book promises an analysis of European contract law, it should be
admitted that the research will focus on only a few countries, while from the comparison of these
a more general discourse will be developed. A number of practical reasons may be given for the
limited selection of legal systems, among which are the vastness of the theme of the research —
covering almost all areas of contract law and, depending on national demarcations, parts of tort
law as well —, an assessment of the work which one person can do in a certain amount of time, the
available materials, and limited knowledge of the languages of the EU Member States. Of course,
however, the final selection has been based on more substantive grounds as well, such as the
importance of the legal system for European contract law, its influence on the law of other
countries, and recent developments regarding fundamental rights and contract law. A choice has
been made for four European legal systems, which each highlight different aspects of the theme.
The analysis made in the first Part of the book will focus on German and Dutch law.

Germany, being the legal system in which the application of fundamental rights in private law has

42 Colombi Ciacchi 2005, p. 290.



its origins, offers a wealth of materials on the subject, going back to the early 1950s. Of particular
interest are the developments in the case law of the Bundesverfassungsgericht in the 1990s, which have
sparked a debate on the current meaning of private autonomy and the position of the
Constitutional Court in this field. The Netherlands, though not a major European legal system, is
of interest for the analysis because of the growing attention for fundamental rights in Dutch case
law and legal literature,® the likely influence of German law, the relatively young recodification of
contract law in the Burgerlijk Wethoek (1992), and the active participation of Dutch legal academics
in the debate on European contract law. Moreover, as a Dutch citizen I have had easy access to
the legal culture of the Netherlands and its case law.

The results of the analysis of German and Dutch case law will be compared with the
English and Italian law on the subject, which offer two different perspectives. Comparative notes
on developments in Italy concern the role of the Constitutional Court, the interpretation of
general clauses of contract law in the Codice Civile, and the application of the principle of solidarity
(codified in Article 2 of the Costituzione of 1948) in contract law. English common law, on the
other hand, offers a counterbalance to the continental code-based systems of contract law,
whereas the discussion surrounding the enactment of the Human Rights Act 1998 has addressed
topics related to earlier developments in other systems, regularly casting a comparative glance at
German law.

In the second Part of the book, the four legal systems will be more evenly balanced, taking
examples from each in order to test the hypothesis that will be developed on the role of
fundamental rights in contract law adjudication.** This change of approach may be justified on the
basis of two interrelated arguments. First of all, the analysis made in the first Part aspires to extract
answers to the questions presented in this Introduction from the general development of
fundamental rights application in the contract laws of the various countries. The analysis thus
focuses on the cases in which this type of argumentation has been used, a considerable number of
which will be indicated in German and Dutch law. Developments in Italian and English law will
be used to illustrate the factors that may be of influence on particular aspects of the application of
fundamental rights to contractual relationships. The second Part of the book, on the other hand,
starts from a more general theoretical view on the interaction between fundamental rights and
rules of contract law, which will be tested against examples from the various legal systems. In this
analysis, all four countries will play more or less equal roles, since case solutions based on
fundamental rights will be compared with outcomes based on other types of argumentation, thus
providing an overview of the way in which specific problems have been resolved in the selected
systems. Placing these case solutions in a theoretical framework, an attempt will be made to again
answer the questions formulated in this Introduction.

A second reason for the different emphasis on some of the selected legal systems is that the
research for Part I has originated from the manner in which the topic has been dealt with in
Dutch and German law. The results from the analysis of these two systems will serve as
touchstones for the comparison with other countries, such as Italy and England. Part II will build
on the results of this comparison, but a more general perspective will be taken. Cases in which

fundamental rights have been applied will be compared with similar cases that have been solved

43 See section A of this Introduction and section 2.3 below.
4 Section 5.3.2.



on the basis of ‘pure’ private law reasoning. In that context, specific examples will be analysed, for
which the solutions in the various countries will be placed alongside each other.

While leaving it up to the reader to judge whether the comparative analysis of the selected
countries fully supports the statements that will be made on general European contract law, 1
would like to add that the research has greatly benefited from my participation in the Research
Training Network <TFundamental Rights and Private Law in the European Union’#> The
comprehensive comparative study conducted by this Network involved not only Germany, the
Netherlands, Italy and England, but also France, Poland, Portugal, Spain and Sweden. Even if this
book will not contain references to all of these legal systems, the comparative, European spirit of
the project will hopefully be reflected in the more general parts of the analysis presented here.

Lastly, the choice to write in English, which is not my mother tongue, may be justified by
the fact that this language by now seems to have become the /ngua franca of the academic debate
on European contract law. Presenting the analysis in English provides the possibility to make
available to a wider audience materials that have been written in less diffused languages, such as
Dutch and Italian.#¢ Thus, the aspiration is to make a contribution to the European academic

debate on the effects of fundamental rights in contract law.

E.  Parts and chapters

Finally, some guidelines may be given as to the structure of the book, in order to better find a way
through the argument. Basically, the analysis will be presented in two parts, the first one providing
a comparative overview of the developments in case law, and the second one analysing the
underlying changes in the contract laws of the selected countries and the undercurrents of the
European Commission’s initiatives in the field of European contract law. As said earlier, the first
part of the analysis will be conducted from a comparative perspective, against the background of
the theoretical distinction between direct and indirect effects of fundamental rights in contract
law. The second part will approach the theme from a comparative legal-political perspective.

Part I comprises three chapters. First of all, the basic concepts regarding fundamental rights
application will be set out, concentrating on the tension between the principle of freedom of
contract and the possible limitations to this principle on the basis of general clauses of private law
interpreted in the light of fundamental rights (Chapter 1). Subsequently, the most important cases
in German and Dutch law on the subject will be presented and several comparative notes will be
made on developments in Italian and English law (Chapter 2). This overview of case law will then
be analysed in terms of direct and indirect effects and an attempt will be made to answer the
questions formulated in section B of this Introduction (Chapter 3).

In fact, the third Chapter forms a keystone of the argument, since it explains the change of
perspectives that at the same time distinguishes and binds the two Parts of the analysis. It will be
argued that the concepts of direct and indirect effect do not sufficiently clarify the relationship
between constitutional law, fundamental rights and contract law. An alternative perspective could

be chosen and it will be defended that a comparative legal-political analysis might prove an option

4 See also the RTN’s forthcoming publications: Briiggemeier, Colombi Ciacchi & Comandé 2008a and 2008b.
46 In the text of the book, citations will be given in English where possible. Original texts in German, Dutch and
Ttalian will be included in footnotes.
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which is worth pursuing for explaining the developments regarding fundamental rights and
European contract law.

Part II will elaborate this line of thought in four chapters. To begin with, a conceptual
framework for the analysis will be sketched, combining European and North-American legal
theories regarding the tension between autonomy and solidarity in contract law (Chapter 4). The
relation between political stakes in contract law adjudication and the application of fundamental
rights to contract cases will then be further explored. It will be argued that fundamental rights
intermediate between politics and law, and as such may specify the policy issues addressed by
certain contract cases (Chapter 5). This hypothesis will be tested against several case examples
(Chapter 0), after which a renewed attempt will be made to define the criteria for the application
of fundamental rights in contract law (Chapter 7).

Making a rough division, a reader interested in the practical side of the argument might be
best served by Chapters 1, 2 and 6, whereas a reader attracted by the theoretical aspects of the
discourse might find something of interest in Chapters 3, 4, 5 and 7. Bibliographical references in
the footnotes, finally, will be made in an abbreviated form, while a complete list of the mentioned

legal literature and a list of cases can be found at the end of the book.
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Part I

Fundamental rights in European contract law.

Developments in case law






Introduction to Part I

The effects of fundamental rights on contractual relationships can in principle be established both
through legislation and through case law. While the legislator should take fundamental rights into
account when drafting rules in the area of contract law, judges in civil cases might be presented
with cases addressing the interpretation of these rules and cases introducing new problems related
to the fundamental rights of contract parties. In fact, questions regarding the role of fundamental
rights argumentation in specific cases may not be easy to answer on the abstract level of legislation
and will require a judicial solution: can a surety, for instance, be held to be bound to the agreement
with the bank, even if this meant that she would have to live below the minimum subsistence level
for the rest of her life? Is a non-competition clause valid if it effectively prohibits a commercial
agent from working in his country for a period of several years? Can a celebrity couple obtain an
injunction prohibiting the publication of unauthorised photographs of their wedding, while they
had previously waived elements of their privacy by selling exclusive rights to official wedding
pictures to another magazine? And is it possible to enforce a contractual clause that consists of a
waiver of the freedom to teach a certain method of exercises for improving one’s posture if the
student, who is a party to the contract, fails her examination?

Although concerning cases of many different types and of varying social importance, these
examples have in common that they require an assessment of the contractual interests involved as
well as the consideration of certain interests that on the constitutional level, in the relation
between State and citizen, have been recognised as being in need of protection by means of
fundamental rights. Although the legislator might have given a framework within which the cases
should be resolved, the specific circumstances of the disputes require the courts to consider the
actual consequences of the contractual arrangements on the parties’ interests protected by
fundamental rights. It is this judicial development of the application of fundamental rights in

contract cases in Europe that will be explored in this Part.

The central question posed by ‘fundamental rights and contract law’ cases is how to resolve the
tension between the parties’ autonomy and freedom of contract, on the one hand, and the
protection of values recognised as ‘fundamental’ in society, on the other. In the examples given,
private individuals in principle had freely agreed to certain limitations of their fundamental rights
in respect of other private parties. A non-competition clause by definition implies a restriction of
one’s choice of profession and a person who has reached the age of majority and is of sound mind
may in principle be assumed to have assessed the risks related to a surety when entering into a
suretyship agreement with a bank. But can these contractual clauses be upheld in case the non-
competition clause factually reduces freedom of profession to an extent that it endangers the
means of existence of the person bound by it, and in case the performance of the suretyship
arrangement makes it impossible for the surety to maintain herself and her child?

In this Part, I will examine the way in which the courts in the various countries selected for
the research have dealt with these types of questions. As explained in the Introduction to the
book, the emphasis of the analysis will lie on German and Dutch law, whereas comparative notes
will be made on Italian and English law. The first Chapter will sketch the legal framework within

which the case law has to be considered, starting from the principle of freedom of contract and
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the general clauses of private law and briefly exploring the status of fundamental rights in the
various legal systems. Chapter 2 will then give an overview of the developments in case law
regarding fundamental rights and contractual relationships, placing them within the ambit of the
distinction between direct and indirect effect of these rights in contract law. Subsequently, in
Chapter 3 an attempt will be made to understand these developments and derive guidelines from
them for the future application of fundamental rights in contract cases. It will be submitted that
the analysis of case law in terms of direct and indirect effects does not provide a completely
satisfactory answer to the question of why fundamental rights should appear in judicial reasoning
in contract law and that other lines of argument deserve further exploration. An alternative point
of view for the analysis will then be proposed, namely a comparative legal-political perspective. In
an Epilogue to Part I, finally, a brief summary will be given of the results of the analysis conducted
and some loose ends will be tied up before moving on to Part II, in which the legal-political

approach will be further elaborated.
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1 Freedom of contract and fundamental rights

In Germany and the Netherlands as well as in England and Italy freedom of contract has for a
long time been recognised as a central principle of contract law.! It safeguards the autonomy of
parties in the field of contract law, giving them the possibility to arrange their interrelations in the
way that suits them best. Nevertheless, the concept is necessarily limited: one party’s freedom only
goes as far as it does not harm others.2 Therefore, contract law provides for limits relating to the
conclusion of an agreement as well as to the content of the contractual provisions. In particular
the general clauses of private law, such as good morals and good faith (Germany, the Netherlands,
Italy) or more specific rules that solve situations similar to those governed by such general clauses
(England) seem to open the door for fundamental rights to fill in these limitations. Thus, the
question arises to what extent fundamental rights can and should set limits on a party’s freedom of
contract.

This chapter will sketch the background against which the effects of fundamental rights in
contract law have taken place and continue to take shape in Germany, the Netherlands, England
and Italy. First, the fundamental rights documents that are of importance will be enumerated
(section 1.1). Subsequently, a brief general description of the principle of freedom of contract and
of the various relevant general clauses and concepts of private law in Germany and the
Netherlands, Italy and England will be given (1.2). Lastly, the questions that will have to be dealt
with in the following chapters will be further specified (1.3).

1.1  Fundamental rights

For the legal systems included in the research, in this chapter a brief overview will be given of the
history and status of the documents in which fundamental rights have been laid down. For each
country, particular attention will be paid to the place of the European Convention for the
Protection of Human Rights and Fundamental Freedoms (ECHR)3 in domestic law. First,

however, the problems concerning the definition of a ‘fundamental right’ will be briefly discussed.

1.1.1  Defining fundamental rights
Legal doctrine is divided as to the question of what a fundamental right encapsulates. When can a
right be deemed to be ‘fundamental’> And what are the criteria for its contents? Does it have to be

laid down in a constitutional provision to be considered fundamental? Are there also unwritten

! Palandt/Heintichs 2007, Einf v § 145, no. 7; Asser/Hartkamp 2005 (4-1I), no. 34; Nieuwenhuis 1979, p. 6-7
and p. 43-51; McKendrick 2000, p. 3-6 and 2003, p. 6-7; Treitel 2003, p. 2-3; Alpa 2001, p. 348; Navarretta 2003,
p- 193. In Italy, the principle has even been codified, in Article 1322 c.c: ‘[Autonomia contrattuale]. Le parti
possono liberamente determinare il contenuto del contratto nei limiti imposti dalla legge (...).” For a comparative
analysis of the principle of freedom of contract as a fundament of private law in the 19% Century, see Jansen
2003, who puts the idea of unlimited freedom of contract into perspective.

2 Compare Mill 1859, p. 75-76. See also Atticle 4 of the Déclaration des droits de I'homme et du citoyen of 1789: ‘La
liberté consiste a pouvoir faire tout ce qui ne nuit pas a autrui: ainsi, 'exercice des droits naturels de chaque
homme n’a de bornes que celles qui assurent aux autres membres de la société la jouissance de ces mémes droits.
Ces bornes ne peuvent étre déterminées que par la loi’

3 European Convention for the Protection of Human Rights and Fundamental Freedoms, Rome 4 November
1950, www.echr.coe.int
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fundamental rights? May the courts recognise ‘new’ rights on the basis of the ones that have
already been recognised?

Many authors distinguish a ‘formal’ and a ‘substantive’ definition of a fundamental right.
The formal criterion (recognition in written form) is easier to apply than the vaguer substantive
criterion (e.g. ‘norms that aim at guaranteeing human dignity’ or ‘rights that are fundamental for
the protection of personal autonomy’).*

The formal criterion usually applied for defining fundamental rights is that of codification in
a constitutional catalogue of fundamental rights. In Dutch and German law this criterion is often
applied, if only for the practical ‘workability’ of the concept. It is then assumed that the
fundamental rights that are part of positive law are those legal principles that have been laid down
in a rule — often one that has been broadly formulated — forming part of a national Constitution or
an international human rights treaty.> In Germany and the Netherlands, these would be the rights
included in the catalogue of fundamental rights encompassed by respectively the Grundgesetz and
the Grondwet, as well as the rights included in the ECHR and ICCPR. The constitutional legislator
has formally recognised these rights as ‘fundamental’ and, moreover, these rights have been
‘entrenched’, in the sense that they cannot be modified or can only be modified through a special
legislative route.¢

The Italian Costituzione also contains a list of entrenched fundamental principles, as well as
rights and duties of the citizens. The terminology ‘fundamental right’, however, scarcely appears in
the text of the Costituzione: only Article 32 Cost. determines that health is safeguarded as a
Sfondamentale diritto’ of the individual and a collective interest.” Article 2 Cost., in a more general
context, refers to the ‘inviolable rights of man’ that are recognised and guaranteed by the State.® In
legal literature it has been ascertained that the differentiation in terminology in the Constitution
does not imply a substantive deviation from the concept of ‘fundamental rights’ as it is known in
occidental legal culture. ‘Inviolable rights’ in the sense of Article 2 Cosz. are thus understood as
‘fundamental’, even though not all rights guaranteed by the Italian Constitution are also considered
“diritti inviolabilf 10

In some jurisdictions, on the other hand, a right does not necessarily have to be written
down or be derived from a written right in order to be recognised as ‘fundamental’. English
common law already encompassed a number of fundamental rights before the ECHR rights were
given further effect by means of the Human Rights Act 1998. Before the HRA incorporated the
Convention rights into British law, fundamental values were expressed in liberties and in a number
of unwritten fundamental rights. Liberties could be defined as ‘residual freedoms’, in the sense

that individuals were allowed to do whatever they pleased provided they did not transgress the

4 See for instance Verhey 1992, p. 13-14; Alexy 1985, p. 39.

5> Verhey 1992, p. 13. See Feldman 2002, p. 28 on the relationship between natural and positive rights.

¢ In the Dutch Grondwet, the procedure for constitutional revision can be found in Chapter 8. The German
Grundgesetz specifies the revision procedure in Article 79.

7 Article 32 Cost.: ‘La Repubblica tutela la salute come fondamentale diritto dell’individuo e interesse della
collettivita, e garantisce cure gratuite agli indigenti. (...)’

8 Article 2 Cost.: ‘La Repubblica riconosce e garantisce i diritti inviolabili del'uomo, sia come singolo sia nelle
formazioni sociali ove si svolge la sua personalita, ¢ richiede 'adempimento dei doveri inderogabili di solidarieta
politica, economica e sociale.’

? Corte Costituzionale 1990, p. 234; Onida 2004, p. 56.

10 Navarretta 2004, p. 18. See further section 1.2.4.
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substantive law or infringe the legal rights of others.!! Besides these liberties, English common law
recognised several fundamental rights, such as the rights to personal security and personal liberty
as well as the rights to private property, to freedom of discussion and to assembly.!? It should
however be observed that in this constellation no rights were ‘strictly fundamental, in the sense of
entrenched (basic, inalienable)’, since Parliament still had the supremacy to legislate these rights
out of existence and there was no written Constitution with entrenched provisions.!3 Although the
HRA transformed former liberties into rights, it did not alter this ranking of rights: an
entrenchment of legislation on human rights could, according to the government, not be
reconciled with English constitutional traditions.!* The HRA still takes parliamentary sovereignty
as a starting point and can accordingly be amended or repealed by a subsequent Act of Parliament.

The ‘fundamentality’ of fundamental rights thus appears to differ from one country to
another.’> Definitions show varying combinations of practical and substantive criteria for the
indication of fundamental rights and, moreover, the degree of entrenchment of these rights varies
from one legal system to another. However, it seems that for the selected countries at least the
following features of a fundamental right may be distinguished: a) an expression of a legal
principle concerning human dignity and personal freedom; b) in a rule that has been quite broadly
formulated; ¢) which has been recognised as ‘constitutional’ by the legislator and/or the courts. An
additional feature of ‘classical’ fundamental rights, moreover, is the negative obligation they usually
impose on the State, meaning that they provide citizens with a defence against intervention by the
State in the exercise of these rights. Think, for example, of the freedom of expression, which the
State may not limit except on the grounds mentioned in a limitation clause, such as for instance in
Article 7 Gw, Article 5 GG and Article 10 ECHR. Classical rights have also occasionally been
interpreted as requiring the State to act, instead of merely omitting to interfere (‘socialisation” of
classical fundamental rights).!0 ‘Social rights’ by definition contain a positive obligation for the
State, in the sense that they require State authorities to take positive action for the realisation of
these rights. The right to education, for instance, obliges the State to organise and maintain a
system of schools and the right to a healthy and clean environment requires the State to take
measures in order to secure environmental protection. These rights, however, are open to various
interpretations and their enforcement can usually not be claimed in court.!” Classical fundamental

rights thus seem to offer stronger protection for citizens’ freedom from the State.

11'Wadham, Mountfield & Edmundson 2003, p. 3.

12 Wadham, Mountfield & Edmundson 2003, p. 3. See also Hood Phillips& Jackson/Leopold 2001, no. 22-002.
13 Hood Phillips & Jackson/Leopold 2001, no. 22-002; Feldman 2002, p. 70.

14 Rights Brought Home: The Human Rights Bill, Government White Paper, October 1997, Cz 3782, no. 2.16;
Oliver 2003, p. 113.

15> Alexy 1985, p. 473-475.

16 Kortmann 2005, p. 66-68; Burkens and others 2006, p. 137-139; Verhey 1992, p. 14-20.

17 Kortmann, 2005, p. 67; Burkens and others 2006, p. 138.
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1.1.2 Germany

Das Grundgesetz (Basic Law)

Germany’s catalogue of fundamental rights has been laid down in the Grundgeserz that came into
force on 23 May 1949.18 The Grundgesetz (hereafter also: Basic Law or GG) was originally drafted
for the Federal Republic of Germany that was established at the time of the division of Germany
after the Second World War. The Grundgesetz was, accordingly, meant to serve only for a limited
period of time. It was assumed that when the nation would eventually be reunified, a new
Constitution for all German people would be drafted. For this reason, the transitional document
was not baptised a ‘Constitution’, but merely a ‘Basic Law’.! When the time came for the reunion
of the two Germanies, on 3 October 1990, this Basic Law had however established its position as
a fundamental and influential institution, in particular through the case law of the Federal
Constitutional Court. Hence, it came to pass that the once thought ‘temporal’ Grundgesetz was
adopted as a Constitution for all Germany upon its reunification.?

Apart from regulating the constitutional structure of the state,?! the Grundgesetz expresses
the fundamental rights acknowledged by the German people. Their codification may be seen as a
direct reaction to the atrocities that had taken place under the Nazi regime. This is also apparent
from the central position that has been given to human dignity, laid down in Article 1 GG: ‘(1)
Human dignity is inviolable. To respect and protect it is the duty of all state authority. (2) The
German People therefore acknowledge inviolable and inalienable human rights as the basis of
every human community, of peace, and of justice in the world. (...)?2 ‘Human dignity’ indicates
the general intrinsic value of man that is based on his personality.2> On the basis of this principle,
the Basic Law recognises and codifies pre-constitutional and enforceable rights.?*

This bill of rights, laid down in the first chapter of the Grundgesetz, comprises several
‘classical’ fundamental rights, such as the right to life and to physical integrity (Article 2(2)), the
principle of equality (Article 3), the freedom of religion and of conscience (Article 4), the freedom
of expression and freedom of the press as well as the freedom of art and science (Article 5), the
right to respect for marriage and family life (Article 6), the freedom of assembly