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Two Contexts for Economics in Competition
Law
Deterrence Effects and Competitive Effects
Jan Broulík

Abstract Competition law accommodates two different contexts within which economics may be applied, each defined by a distinct type of cause-effect relationships.
First, there are effects of competition law on business conduct (deterrence effects),
embodying the fact that businesses take into account legal sanctions when planning
their actions. The field studying these effects is Economic Analysis of Law. Second,
there are effects of business conduct on competition (competitive effects), standing
for the influence of businesses with market power on behaviour of their customers,
suppliers and competitors. This influence is analysed by Industrial Organization.
Awareness of the distinction makes it possible to appreciate certain aspects of the
application of economics to competition law issues. For instance, within the discourse on this application, the context of competitive effects receives significantly
more attention than the context of deterrence effects. Also the often voiced observation that economics and competition law are closely related regards predominantly the former context.

1 Introduction
Competition law notoriously provides ample opportunity for application of economics. It is thus hardly surprising that this application has received extensive
scholarly attention and been categorized from a number of perspectives along diverse dimensions. Competition law commentary, for example, frequently refers to
the pre-Chicago, Chicago, and post-Chicago schools of economic analysis. 1 It also
regularly invokes the distinction between standard and behavioural economic approaches.2 Another angle has been suggested by David Gerber who distinguishes
three functions performed by economics in competition law systems: descriptive,
1
2

See, e.g., Klein and Lerner 2008, p. x.
See, e.g., Tor 2014.
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normative and methodological.3 These and other classifications prove valuable because they allow us to better structure our understanding of how economics contributes to the theory and practice of competition law. 4
The present contribution suggests a novel classification. Understanding economics as a positive discipline concerned with cause-effect relationships mediated by
rational behaviour,5 this classification renders explicit a fundamental distinction between contexts of two types of such relationships furnished by competition law:
First, there are effects of competition law on the conduct of businesses in the market,
also known as deterrence effects. Second, there are effects of the business conduct
on competition, also called competitive effects. As elaborated by the current contribution, each of the contexts entails a different set of considerations, consequently
lending itself to study by a different sub-field of economics.
The rest of this contribution is structured as follows. Part 2 provides the big picture and shows the link between the two concerned types of effects. Part 3 discusses
deterrence effects as the first context for application of economics. Part 4 focuses
on competitive effects as the second context. Part 5 compares the two contexts according to several criteria. Part 6 concludes.

2 The big picture
Competition law exists primarily in order to deter business conduct 6 that would inflict competitive harm.7 This implies that prevention of competitive harm by competition law proceeds in two steps and entails two cause-effect relationships (see
Gerber 2016, p. 216.
Cf. Gerber 2008, p. 48 (arguing that a key to understanding the “more economic approach” to
EU competition law is distinguishing roles that economics plays in competition law). But see
Wright 2012, p. 242 (“Shorthand labels describing these schools of thought [ . . . ] have themselves
become barriers to the continued development of economically sound antitrust law and policy.”).
5 That is to say that this contribution does not concern the choice of goals to be pursued by competition law. Cf. Zimmer 2011, p. 31 (“Whether competition law is to serve such goals as efficiency
and consumer welfare is – obviously – a normative question and, as such, a policy question. Economics, as a positive discipline, can provide no answer to policy questions.”).
6 We shall focus on competition law rules governing – unilateral and multilateral – business conduct, paying only limited attention to merger control.
7 See Bennett et al. 2010, p. 499 (“[A] key objective of any system of competition law should be
to prevent firms from: engaging in practices and signing agreements which appreciably prevent,
restrict or distort competition, such that there is detriment to consumers that is not counter-balanced by efficiency benefits [ . . . ].”); Buccirossi et al. 2014, p. 424 (“Deterrence is a central theme
in the theory and practice of law enforcement; the enforcement of competition law is no exception.
Laws are enacted in order to influence behavior such that socially undesirable conduct is not undertaken.”); Hüschelrath and Leheyda 2010, p. 404 (“[T]he key aim of competition policy must be
3
4
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Figure 1).8 First, competition law influences conduct of businesses, which influence
may be designated effects of competition law stricto sensu (deterrence effects). Second, this conduct then influences competition, usually understood as some measure
of welfare (competitive effects). These are thus two different types of effects that
bear relevance to competition law.
Figure 1: Effects within competition law

The two types of effects may receive different forms of consideration. On the
one hand, it is possible to consider each of them separately as a self-standing object
of interest. On the other hand, one can also look at them jointly within a single
inquiry into the effects of competition law on competition (effects of competition
law largo sensu). Furthermore, the inquiries – regardless whether separate or joint
– are able to serve distinct purposes. They may provide information required in
practical decision-making performed by policy-makers and law-enforcers. But they
may also be driven by purely epistemological reasons, i.e. by the ambition to better
understand the world.9
Both deterrence effects and competitive effects lend themselves to study by economics because they are brought about by rational behaviour.10 In both cases, agents
(businesses and/or consumers) react to costs and benefits that they perceive; the
difference is in the character of the incentive with which these costs and benefits
seen in the prevention of (collusive or exclusive) forms of anticompetitive behaviour.”). Some
authors prefer to talk about injury to competition. E.g., Bork 1978, pp. 134–160.
8 Cf. Wils 2014, p. 424 (“[I]t is important not to confuse the effects of the business practice (for
instance, exclusivity rebates) to be assessed under Article 102 TFEU with the effects of the choice
of one or another interpretation of Article 102 TFEU.”).
9 See infra text accompanying note 92.
10 Cf. Posner 2000, p. 191 (“Most economic analysis consists of tracing out the consequences of
assuming that people are more or less rational in their social interactions.”). Note that the behaviour
does not need to be “fully” or “strictly” rational. See infra text accompanying notes 83–86.
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are associated: in one case the incentive is competition law itself, in the other it is
business conduct. To be sure, the two types of effects are frequently considered
within a single economic inquiry – i.e. as effects of competition law largo sensu –
without explicitly distinguishing between them.11 This contribution, nevertheless,
points out that they are conceptually distinct, dedicating consequently a separate
part to each.
As a matter of fact, the diagram presented in Figure 1 could be expanded upwards in order to capture also the incentives faced by competition law officials. 12
Discussing the economic approach to law generally, Kornhauser designates inquiries into the incentives faced by public officials – whose actions constitute law – as
political economy.13 He contrasts these inquiries with policy analysis, which he understands as study of (only) the effects exerted by the law. 14 This contribution does
not reiterate the distinction articulated by Kornhauser. Instead, it elaborates the notion of policy analysis within the competition law setting.

3 Deterrence effects
The first competition law context congenial to application of economics is the context of deterrence effects, i.e. effects exerted by the law on business conduct. 15 These
effects embody the ambition of competition law to modify how businesses behave
in the market. This part will outline an economic inquiry into the mechanism
through which competition law steers what businesses do. It will also argue that this
mechanism is studied by Economic Analysis of Law.

Cf. Jenny et al. 1998, p. 14 (“Economics provides a tool to predict what the ultimate effect of a
given form of business conduct, or a rule that regulates that conduct, will be on society’s ability to
generate wealth through its scarce resources.” (emphases added)).
12 See, e.g., Kirstein 2007, p. 60 (“[A]n “even more economic approach” would also take into
consideration the political economics of cartel authorities when evaluating legal options. Understanding the incentives of cartel authorities (i.e., of the actors within) is inevitable for the analysis
of competition law.”).
13 Kornhauser 2017.
14 Kornhauser 2004, p. 366.
15 Deterrence is to be understood broadly here. It encompasses not only reduction of the number
and/or severity anti-competitive conduct but also chilling of pro-competitive conduct or even stimulation of anti-competitive conduct. See infra text accompanying notes 28–30.
11
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3.1 Expected sanction
A seminal economic model of discouraging misconduct through law was developed
by Becker. This model assumes that misconduct is a result of rational choice made
by agents who select a particular course of action based on the benefits and costs
that it brings.16 Social desirability of the respective conduct, in contrast, does not
enter the calculus; it is a mere irrelevant “side-effect.”17 To discourage harmful conduct, competition law therefore needs to impact businesses’ own interest, which it
does by attaching a sanction to the conduct. 18 When influencing corporate conduct
– pervasive in settings addressed by competition law – the law may target either the
firm as a whole or its individual managers, with possibly different ensuing effect. 19
To be effectively deterred by the sanction, the law’s addressees need to perceive
that it, in expectation, exceeds the benefit from behaving unlawfully. 20 More precisely, since agents virtually never choose between engaging in a misconduct and
being completely inactive, the expected sanction needs to be so high that the nextbest socially desirable action becomes more profitable. The following three subsections elaborate factors that bring to bear on the expected sanction.

3.1.2 Loss if convicted
The first determinant of the expected sanction is the loss suffered if found guilty of
violating competition law. This loss is a sum of losses incurred by the business and

Becker 1968, pp. 176–179. Even though Becker’s paper bears the word “crime” in its title, the
analysis is applicable to any misconduct, as explicitly recognized by the author himself. Becker
1968, p. 170 (“Although the word “crime” is used in the title to minimize terminological innovations, the analysis is intended to be sufficiently general to cover all violations, not just felonieslike murder, robbery, and assault, which receive so much newspaper coverage-but also tax evasion,
the so-called white-collar crimes, and traffic and other violations.”).
17 See Dau-Schmidt 1990, p. 8 (“In economic analysis, crime can be characterized as an externality.
An externality is an action or activity by which a person realizes her preferences, despite the fact
other people have incompatible preferences [ . . . ].”).
18 E.g., Van den Bergh and Camesasca 2006, p. 312 (observing that competition law sanctions
“ensure that firms have an incentive to avoid any kind of unlawful anti-competitive agreement or
practice”).
19 For a general discussion of the relevant considerations, see, e.g., Wils 2002, pp. 188–237;
Connor and Lande 2012, pp. 435–447; Polinsky and Shavell 1993.
20 Wils 2006, p. 190 (“Deterrence through the use of fines will work if, and only if, from the
perspective of the company contemplating whether or not to commit a violation, the expected fine
exceeds the expected gain from the violation.”).
16
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its managers from public enforcement (fines, imprisonment), private enforcement
(damages), and an eventual negative response of the market. 21

3.1.2 Probability of detection
Potential infringers discount the (nominal) loss from conviction by the probability
that their misconduct will be detected. Reflecting how actively the competent authority enforces the law, this probability is proportional to the quantity and quality
of financial and human resources employed as well as to the investigative powers
held by the authority.22 Probability of private litigation is then determined by plaintiffs’ motivation to sue, i.e. conditions under which they may file a suit and by the
amount of damages they can gain. 23

3.1.3 Probability of error
Competition law primarily intends to attach sanctions to harmful practices. In reality, however, the boundary between harmful and benign practices does not necessarily coincide with the boundary between practices found unlawful and lawful by
enforcers.24 This is reflected by the 2 x 2 matrix depicted in Table 1. Its upper lefthand and lower right-hand cells represent “correctly” decided cases in which the
boundaries coincide, whereas the upper right-hand and lower left-hand cells are
those cases in which assessments of desirability and lawfulness diverge. 25 As elaborated below, existence of the latter – “falsely” assessed – cases further impacts the
sanction expected by businesses for their market conduct. 26
See Ginsburg and Wright 2010, p. 5 (“There [are] also two sources of antitrust sanctions: Law
enforcement, [ . . . ] and the market, which imposes reputational penalties upon both types of offenders. The challenge for antitrust law is to coordinate these various corporate and individual
sanctions to achieve the optimal total sanction.”).
22 Buccirossi et al. 2014, p. 436.
23 That is to say that the juridical behaviour of potential plaintiffs is also shaped by the law and
that this cause-effect relationship in itself thus also falls within the scope of Economic Analysis of
Law (see infra section 3.3.). We shall nevertheless keep focusing only on the effects of the law on
the regulated conduct.
24 This may occur at the rule-framing level as well as enforcement level. Broulík 2018, pp. 6–7;
Crane 2010, p. 3.
25 For a summary of the origin of the framework and its reception to competition law, see Baker
2015, p. 4 nn.14–16.
26 Note that a failure to investigate a harmful practice is considered a manifestation of imperfect
enforcement activity (see previous sub-section) rather than an enforcement error: the base for errors are exclusively the practices that actually get to be substantively evaluated by the enforcer.
See Schinkel and Tuinstra 2006, p. 1281 (“Note, however, that the Type II error we specify is an
21
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Table 1: Enforcement errors
Harmful

Benign

Unlawful

Correct conviction

False conviction

Lawful

False acquittal

Correct acquittal

Occurrence of enforcement errors has two consequences. First, it decreases the
ability of competition law to deter harmful business conduct (so-called under-deterrence27). The fact that a harmful practice may – with a given probability – be
(falsely) acquitted decreases accordingly the sanction expected by the business
adopting the practice. Moreover, deterrence of harmful conduct is, somewhat less
intuitively, undermined also by (false) convictions of benign practices for, as
Shavell explains, “the incentive to obey the law is not simply equal to the expected
sanction if one violates the law, but rather to the difference between the expected
sanction if one violates the law and the expected sanction if one does not.” 28 Since
false convictions increase the latter, they undermine the incentive to obey the law.
Second, false convictions may lead to over-deterrence. This is usually understood as giving businesses that would otherwise behave pro-competitively incentives to adopt less socially beneficial practices or cease operation altogether,29 i.e.
as “chilling of competition.” However, if we extend the logic presented by Shavell,
over-deterrence may go beyond that: By sanctioning a benign practice, the law may
make it less profitable than its harmful alternative and thus, effectively, motivate
businesses to behave anti-competitively.30 Consequently, in summary, economic
analyses of the effect of competition law on business conduct need to consider not
only how enforcement error hinders deterrence of anti-competitive conduct, but also
how it dissuades businesses from behaving pro-competitively and eventually even
motivates them to inflict competitive harm.

error made after investigation, and not prior to it. It does not include those cases that were never
brought to the attention of the authorities in the first place. Rather, it concerns real cartels, that
escaped prosecution despite being investigated, since the authority falsely concluded the industry
acted competitively.”).
27 E.g., Hovenkamp 2005, p. 50; Hylton 2003, p. 43; Nazzini 2013, p. 475 n.9.
28 Shavell 2004, p. 452; see also Posner 1999, p. 1483.
29 See, e.g., Buccirossi et al. 2014, p. 427; Hylton 2003, p. 43; Nazzini 2013, p. 475 n.9.
30 See Schinkel and Tuinstra 2006, pp. 1282–1283 (“[P]erhaps industries that would otherwise
behave perfectly competitively are induced to collude as a ‘precautionary’ measure, because they
run the risk of being wrongfully punished even if in fact behaving competitively.”); Lando 2006,
pp. 329–330; Posner 1973, p. 412; Posner 1999, pp. 1483–1484.
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3.2 Predictability of enforcement
While the preceding section focused on factors that objectively determine the costs
that competition law attaches to business conduct, these may not be readily known
to the addressees of the law. An analysis of incentives faced by the addressees thus
needs to further account for predictability of enforcement, often also called legal
certainty.31 Voigt and Schmidt define it as the businesses’ capacity to make predictions concerning the assessment of lawfulness of their conduct that have a high
chance of turning out to be correct.32 Note that predictability is conceptually independent of error – enforcement decisions may be predictable or unpredictable regardless of whether they are accurate or erroneous. 33
Difficult predictability is an implication of extensive enforcement inquiries into
the facts of particular competition law cases.34 Consider, for example, Hawk and
Denaeijer’s view: “An analysis of the competitive effects (benefits and harms) of a
practice necessarily introduces some legal uncertainty. It is probably fair to say that
the more refined/robust the inquiry into the actual competitive effects and justifications of a practice, the greater the uncertainty.” 35 Vesterdorf, then President of the

See, e.g., Hawk and Denaeijer 2001, p. 130 (“The [ . . . ] meaning of legal certainty concerns
predictability of outcome, i.e. to what extent can firms and/or their counsel predict whether a particular practice or agreement violates competition laws.”); Katsoulacos and Ulph 2017, p. 337
(“We say that firms face legal uncertainty if, at the time they make their decision, they do not know
for sure what decision the [adjudicator] will make regarding their action, should it come under
investigation.” (emphasis omitted)). Others, however, identify certainty with accuracy. See, e.g.,
Budzinski 2011, p. 124; Gavil 2008, p. 182 (“This poses something of a dilemma that is not always
fully explored: how much in the way of increased processing costs is a reduction in error costs
worth? Another way to consider the problem is to ask whether the marginal value of any increased
certainty occasioned by additional and better economic evidence is outweighed by the cost of securing that additional evidence.” (emphasis added)).
32 Voigt and Schmidt 2005, p. 1. The inability to predict might result from a prohibitive costliness
of the prediction. See infra note 41 and accompanying text.
33 Katsoulacos and Ulph 2017, p. 328 (“[I]t is important to note that decision errors made by the
authority are neither necessary nor sufficient for the existence of legal uncertainty.”); Katsoulacos
and Ulph 2016, p. 263.
34 See, e.g., Baarsma 2011, p. 583; Christiansen and Kerber 2006, p. 219; Easterbrook 1984b, p.
155 (“When everything is relevant, nothing is dispositive. Any one factor might or might not outweigh another, or all of the others, in the factfinder’s contemplation. The formulation offers no
help to businesses planning their conduct.” (emphasis added)); Van den Bergh 2016, p. 35 (“[A]
full consideration of all potential efficiency benefits and possible anticompetitive consequences
leads to extremely complicated assessment and unpredictable outcomes.”); Waelbroeck and Slater
2012, p. 203; cf. Lemley and Leslie 2008, pp. 1258–1259 (“Properly implemented, per se rules are
bright-line rules that provide certainty.”)
35 Hawk and Denaeijer 2001, p. 136.
31
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European Court of First Instance, argues similarly that “a precise, case by case, fullblown, effects-based, economic analysis does not always go hand in hand with legal
certainty.”36
Extensive enforcement inquiries bring about unpredictability in two ways. First,
businesses may have poor information about the facts upon which an enforcement
decision is to be based. While the business needs to evaluate the lawfulness of a
practice before implementing it, the respective enforcement decision usually enjoys
the benefit of hindsight. Moreover, the enforcer has access to data generally inaccessible by the assessed business, e.g. competitors’ data. 37 Second, businesses may
not foresee what modelling choices enforcers will adopt in their economic analyses.38 It is an often-criticized fact that several different economic models can regularly be used for a particular situation, all of which appear to represent the reality
sufficiently well.39 If these models lead to contradictory conclusions, the question
arises as to which model and conclusion should be preferred. 40 In short, a business
Vesterdorf 2006, p. 520.
See Bennett et al. 2010, p. 511 (considering unworkable self-assessment according to legal tests
that require businesses to know (possibly secret) information about their competitors); Larouche
and Schinkel 2015, p. 168 (“The risk of information deficiency concerns chiefly information on
other firms. Indeed while the dominant firm knows more about itself, and about its own conduct,
than the competition authority, it may not possess the same level of information as regards rival
firms customers, suppliers, and so on. It certainly holds enough information about others to be able
to make business decisions, but that might not suffice for the purposes of competition law assessment, for which authorities have a number of privileges.”).
38 See Bishop 2013, pp. 75–76 (“In the absence of clear ex ante guidance about when the authorities
will assume that the demand curve is linear and when it exhibits constant elasticity, it is extremely
difficult for practitioners to provide sound advice. Who would want to give a client the following
advice: “You will be fine if the competition authority assumes that demand is linear but not if the
competition authority assumes it has constant elasticity (but unfortunately we are unable to estimate the slope of the demand curve for your product robustly, let alone assess the rate of change
in that slope that would be required to determine the answer to the linear/constant elasticity question)”?”); Wright 2012, p. 256 (“When antitrust liability depends upon the application of a favorable model as opposed to an unfavorable model, entities cannot predict with certainty which model
will prevail [ . . . ].”)
39 E.g., Bishop 2013, p. 69 (“Those familiar with economic theory will know that a large number
of results can often be reversed by making an alternative assumption.”); Manne and Wright 2010,
p. 163 (“[A] regulator or court has a broad spectrum of models to choose from when analyzing an
antitrust issue, but antitrust has not provided that decision-maker with sensible criteria for making
that model selection decision.”); Werden 2006, p. 609 (“Opposing economic experts may legitimately perceive facts differently or take different views of which facts are critical.”).
40 See Ginsburg and Fraser 2011, p. 48 (“At the same time, one should not think economic analysis
invariably indicates how a case should be decided. On the contrary, a complex or novel antitrust
case may engender genuine disagreement among disinterested economists on the competitive implications of the business conduct at issue in a particular case.”); Heyer 2005, p. 378 (“In many
36
37
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may be unable to predict how its practice will eventually be assessed if it does not
know the relevant facts and/or which model the enforcer will eventually rely on.
The issue of unpredictability can be rephrased as a prohibitive costliness of the
ex ante self-assessment. Businesses will attempt to acquire the relevant information
only if the cost of gathering it is exceeded by the ensuing benefits. 41 If, however,
the expected gain from becoming informed is lower than the cost of self-assessment,
businesses will prefer to stay uninformed. 42

3.3 Conclusion: Economic Analysis of Law
This part has considered effects of competition law on business conduct, discussed
usually by competition law theory and practice under the rubric of deterrence. These
effects embody the fact that existence of the law influences how businesses behave.
Economics assumes that this influence follows from the law making certain practices costlier by attaching a sanction to them. The sub-field of economics studying
the cause-effect relationship between the sanction and the conduct of the law’s addressees is Economic Analysis of Law.43 To be sure, the said endeavour composes
of many diverse projects and different commentators construct its scope differently.
For instance, Kornhauser considers as its part the abovementioned inquiries into
incentives faced by law officials.44 He adds, nevertheless, that the primary contribution of Economic Analysis of Law is comprised by insights into the effects of law
on conduct of its addressees. 45

antitrust investigations, the competition agencies (or the courts) are forced to choose between alternative hypotheses for which theory alone provides no clear answer.”); Wright 2012, p. 241
(“While the ratio of theoretical models to empirical evidence has soared over the past thirty years,
antitrust institutions lack decisionmaking protocols for choosing among competing models. Courts
and enforcement agencies retain broad discretion in selecting theoretical models ad hoc, tailoring
decisions to the arbiter’s relative economic sophistication, intellectual priors, or even desired result.).
41 See Beckner III and Salop 1999, pp. 44–47; Kaplow 1994, p. 317 (“Individuals will acquire
information when the benefits of being informed exceed the costs of the information. The benefit
of being informed is that one can better adjust one’s behavior in light of actual legal consequences.”).
42 The issue has been simplified in order to make it better tractable. In reality, businesses usually
do not face a binary choice but can decrease their uncertainty about the prospective adjudicative
assessment to a certain degree.
43 See, e.g., Kornhauser 2004, p. 366; Veljanovski 1980, p. 166.
44 See supra text accompanying note 13.
45 Kornhauser 2004, p. 365 n.29.
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4. Competitive effects
The second context for application of economics to competition law is constituted
by effects of business conduct46 on competition, i.e. competitive effects. The notion
of these effects, including competitive harm as their undesirable kind, has a highly
flexible content. While some systems aspire to prevent harm to (consumer or total)
welfare, others pursue protection of the competitive process. 47 Economics is, nevertheless, applicable to – and the presented analysis thus largely holds for – any
conception of competitive effects brought about by rational reaction of market participants to business conduct.48
The present part discusses competitive effects and the application of economics
to their context. First, it considers market power as a condition necessary for exertion of competitive effects. Second, it focuses on the mechanism through which
business conduct influences what other market participants do and, thus, brings
competitive effects about. Third, it argues that the issues concerned fall within the
ambit of Industrial Organization.

4.1 Market power as a necessary condition
An essential concept lying within the context of competitive effects is market
power. This power is usually defined as the ability of a business to profitably charge
selling49 price above competitive levels (marginal costs).50 In a perfectly competitive market, no business enjoys power; it has to accept the market price or leave.51
If the business holds market power, however, it is – to some extent – able to set the
price. By doing that, the business shapes incentives faced by other market partici-

We will focus mainly on pricing as the archetypal type of business conduct receiving most attention in economic analyses. Other kinds of business conduct pertain for instance to product quality, service levels and product range.
47 Edlin and Farrell 2015, p. 298.
48 Cf. Page 1989, p. 1233 (“Crucial to this inquiry is the recognition that other economic actors in
the market will respond to the practice in ways that maximize their own wellbeing.”).
49 For the purpose of brevity, we discuss only seller market power. Analysis of buyer market power
would, nevertheless, be largely analogous.
50 The concept of market power, nevertheless, encompasses also other dimensions such as quality
or innovation. See Geradin and Girgenson 2012, p. 79.
51 See, e.g., Price 1989, p. 203 (“When the perfectly competitive firm restricts its output in an
attempt to raise the price of its product above the market level, consumers switch to the output of
other firms. As a result, the firm reducing its output simply loses sales without affecting the market
price of its product.”).
46
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pants and thus, through reaction of the participants to the incentives, exerts competitive effects. In other words, business conduct may exert competitive effects only if
it is engaged in by a business with sufficient market power. 52
Also market power itself is a matter of incentives. It is a notion used to summarize business’s “competitive constraints,”53 which are nothing more than incentives
of the given business embodied in anticipated reactions of other market participants
to its conduct.54 Let us consider their two most typical sets. First, there is the reaction of customers. For instance, if business A increased the price of its product, so
many of its customers could switch to products offered by other businesses that it
would make the price increase unprofitable. The rate at which a business loses sales
as it increases price is known as its elasticity of demand.55 Second, the customers’
reaction is shaped by further reactions of – actual and potential – competitors of
business A. In certain oligopoly settings, competitors may respond by increasing
their own prices, which would benefit business A. But it may also happen that existing competitors, instead, increase their output, undermining thus market power
of business A. Similarly, new competitors can enter the market and start producing
substitute products. The percentage change in competitors’ supply as the price increases is called their elasticity of supply.56

See, e.g., Easterbrook 1984a, p. 20 (“Firms that lack power cannot injure competition no matter
how hard they try.”); Kaplow 1987, p. 196 (“[E]conomic analysis indicates that, absent any [market] power, there can be no anticompetitive effect from restrictive practices.”). That is why the
goal of competition law may be also framed as limitation of the exercise of market power. See,
e.g., White 2015, p. 313.
53 Evans 2012, p. 58.
54 Those reactions are conversely determined by incentives faced by these market participants (incentives that lie beyond control of the business in question).
55 It covers sales lost to all sources. “The firm might lose some sales to rivals, who are induced to
produce more as a consequence of the price increase. It might lose sales to other firms that produce
close substitutes. And it may lose sales to distant substitutes – indeed, products most would not
think of as substitutes.” Kaplow 2010, p. 449.
56 Kaplow 2010, p. 451 (“One can think of this term as referring primarily to expansion by existing
rivals, but in a broader interpretation it could be understood as including supply substitution and
entry.” (internal reference omitted)).
52
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The context of competitive effects includes also the concept of the relevant market,57 a tool used in assessment of market power.58 From the perspective of economics, the main goal of market determination (“definition”) is understanding of the
environment in which the given business operates. This understanding is critical for
assessment of the business’s competitive constraints. 59 To be sure, the actual enforcement practice frequently defines relevant markets very crudely, 60 and some
even argue that no information gain arises from the definition. 61 Still, it is reasonable
to maintain that the application of economics to the context of competitive effects
comprises also these – albeit inaccurate or dispensable – inquiries.
As a matter of fact, the context covers also instances of enforcement inquiries
that do not proceed beyond determination of the relevant market or market power.
We can observe these instances when the applicable competition law rule deems the
respective determination sufficient for assessment of lawfulness of the business
practice at hand. For instance, there are safe harbours for certain types of business
conduct if the respective business holds market share below the specified limit. 62
To determine that a particular practice is lawful, it may thus suffice to define the
relevant market and the share of the respective business in it. Another example are
per se prohibitions of certain practices adopted by sufficiently powerful businesses.63 The enforcer applying such a rule needs to ascertain only whether the market power of the business following the practice exceeds the given threshold, nothing more. Although economic analyses performed in these cases will not proceed
as far as to the effects of the practice at bar on competition, the considerations that
will be taken into account do characterize the context of these effects and, thus, even
isolated economic analyses of relevant markets and market power fall within this
context.

See Salop 2000, p. 188 (“[C]ompetitive effect is the true core of antitrust. Although market
power and market definition have a role in antitrust analysis, their proper roles are as parts of and
in reference to the primary evaluation of the alleged anticompetitive conduct and its likely market
effects. They are not valued for their own sake, but rather for the roles they play in an evaluation
of market effects.”).
58 E.g., Kaplow 2010, p. 467 (“[T]he raison d’être for the market definition enterprise is to provide
a basis for inferring market power.”); Motta 2004, p. 101 (“[M]arket definition is not of interest
by itself, but only as a preliminary step towards the objective of assessing market power.”).
59 See Motta 2004, p. 101 (understanding relevant market as “a set of products … that might create
competitive constraints to the firms under analysis”).
60 Enforcers often commit the binary fallacy by drawing hard market boundaries: A product is
either in or out of the market. In reality, however, the boundaries are soft because the relevant
variables are continuous rather than discrete. See Evans 2012, p. 70.
61 Kaplow 2010, p. 440.
62 See Baker 2007, p. 130.
63 See Landes and Posner 1981, p. 938 (“Issues of market power arise even in cases involving per
se rules of illegality.”).
57
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4.2 Effects exerted by whom?
Competition law traditionally distinguishes between unilateral and multilateral
business conduct. From the perspective of the economic analysis of competitive
effects it, however, conceptually speaking, makes only limited sense to adopt this
classification. It is largely immaterial whether market power is abused and competitive harm inflicted by a single business or several of them jointly (collusion, concerted practices).64

4.3 Effects on whom?
Competition law concerns itself with effects of business conduct on downstream
customers, upstream suppliers, and businesses operating in the same market (competitors, rivals). Competitive effects concern not only actual customers, suppliers
and competitors but also their potential counterparts.65 Harm to competition may
then be embodied in or mediated by the reaction of these market participants to the
conduct in question.

4.3.1 Effects on customers and suppliers
Let us first consider how conduct of businesses with market power influences their
customers and suppliers. If a business enjoys market power vis-à-vis its customers,
it may increase the price of the product above the marginal costs of its production. 66
This change will impact customers’ choice as to how much of that product to purchase. Although they would prefer to keep buying the same amount, they cannot
afford to do so anymore and, hence, have to purchase fewer units. 67 Second, if the

The distinction may, nevertheless, be useful practically, e.g. in selection of appropriate rules to
govern the given type of practice. See, e.g., Lianos 2009, pp. 22–23 (arguing that the distinction
may serve the purpose of providing a safe harbour for certain unilateral practices that “it would be
otherwise costly, in terms of risks of enforcement error, to subject to the scope of competition
law”); infra note 67.
65 See, e.g., Hovenkamp 1985, p. 263 (“[A] dominant firm that employs an aggressive pricing
strategy generally injures both established rivals and firms seeking entry.”).
66 The language of change in price is used to for expositional purposes. Competitive harm may
nevertheless be being inflicted from the very introduction of a product to the market. That is to say
that what really matters is the comparison with a hypothetical competitive counterfactual, not with
a historical situation.
67 While multilateral abuse of market power against customers represents the most vigorously pursued type of competition law misconduct, unilateral excessive pricing and other exploitative
64
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business holds market power vis-à-vis its suppliers, it may decrease the price that it
is willing to pay for a unit of the input below the competitive price.68 This will make
the suppliers produce and sell fewer units than they would in a competitive market.
If the customer of the powerful businesses is the final consumer of the good, the
decrease in the quantity of goods traded directly translates into a decline in welfare.69 If the customer is another business, the supra-competitive price will enter its
calculus as a production cost and the effect is thus likely to be passed on downstream, eventually reaching consumers. Exertion of market power against suppliers
will make the respective business reduce its own output, which also may ultimately
harm consumers.70 Alternatively, dominant businesses can influence behaviour
along the supply chain – and thus exert harmful effects on consumers – by contractual means, such as price floors (resale price maintenance), or through integration
with its customers or suppliers.

4.3.2 Effects on competitors
Business conduct may also inflict competitive harm via its influence on competitors.
This so-called exclusionary conduct consists in forcing actual competitors to exit
the market or in dissuading potential rivals from entering it. As a matter of fact,
businesses operating in the same market, by definition, do not sell products to each
other and, thus, are not able to influence each other directly. They can, nevertheless,
do so indirectly through their shared customers or suppliers. 71
A business may use different strategies to exclude competitors through its influence on the conduct of customers or suppliers. Bernheim and Heeb distinguish between two of their categories. 72 First, the business may rely on its selling or purchasing price, eventually linked to the volume or composition of the sales. The
respective practices include predatory pricing/buying, bundling, and volume discounts.73 Second, the business may restrict dealings of its customers or suppliers

abuses of market power tend to be addressed by regulation rather than competition law. See, e.g.,
Fox 2002, p. 371 n.1; Hubert and Combet 2011, p. 45; Motta 2004, pp. 69–70. But see Lyons 2007,
pp. 82–83.
68 Blair and Haynes 2012, p. 256.
69 See, e.g., Lyons 2007, p. 66 (“Exploitation of consumers is the textbook abuse by a monopolist
or dominant firm. Because consumers cannot easily switch to an alternative source of supply, the
dominant firm can raise price to enhance profits. Consumers lose out by having to pay more and
buy less, and there is a consequent distortion in the allocation of resources.”).
70 Blair and Haynes 2012, p. 261.
71 Cf. Werden 2008, p. 442 (“Predatory conduct does not directly handicap competitors, but rather
attracts away their customers by offering a better bargain.”).
72 Berhnheim and Heeb 2015, pp. 4–5.
73 Berhnheim and Heeb 2015, p. 5.
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with its competitors by rendering certain aspects of its own trading with the customers or suppliers effectively contingent upon their dealings with the competitors.74 These restrictions include for instance exclusive dealing (total or partial exclusivity) or loyalty discounts (with discounts tied to purchase shares). In addition,
the business may also itself become a consumer or supplier by integrating across
the market in question and a down- or upstream market (i.e. vertically). If it enjoys
market power in the respective adjacent market, it may then abuse it to exclude its
competitors, e.g. by refusing to deal with them or by quoting unacceptable price,
which type of practice is known as a “squeeze.”75
To the extent to which competitive harm is understood as harm to welfare, the
respective economic analysis of competitive effects needs to further consider also
the ultimate response of consumers to the exclusion.

4.4 Conclusion: Industrial Organization
This part has discussed effects exerted by businesses on other market participants,
i.e. consumers, suppliers and competitors. Being embodied in the rational reaction
of these actors to the conduct in questions, these effects lend themselves to study
and determination by economics.76 The pertinent sub-field of economics is then Industrial Organization77 with its focus on mutual market interactions under imperfect
competition.78 Budzinski, for example, views the affinity between competitive effects and Industrial Organization so close that he dubs the said field of study “a
theory of competitive harm.”79
Berhnheim and Heeb 2015, p. 5.
Orbach and Avraham 2015, pp. 125–127. Orbach and Avraham use the term “squeezing” also
for analogous strategies of non-integrated businesses. Orbach and Avraham 2015, pp. 127–128.
76 Cf. Froeb, Pautler and Röller 2009, pp. 572–573 (“Economic methodology is particularly well
suited for predicting the causal effects of business practices and for determining the effects of
counterfactual scenarios that are used to determine liability and damages.” (footnotes omitted));
Gerber 2008, p. 48 (“Competition law norms refer to the effects of particular conduct, and economic science can be used to assess such effects more precisely, more effectively and with greater
methodological stability than is otherwise possible.”).
77 Hovenkamp 2016, p. 67; see also Niels, Jenkins and Kavanagh 2011, p. 5 (observing that analyses of the discussed context – which they term “competition economics” – rely mostly on Industrial Organization, but also turn to general microeconomics, financial economics and behavioural
economics). In Europe, the field is also often called “industrial economics.” See Christiansen and
Ewald 2014, p. 143.
78 Ginsburg and Moore 2010, p. 90 (“Industrial organization (“IO”) is a sub-discipline of microeconomics that focuses upon the structure and performance of markets and upon firms’ strategic
behaviour within those markets.”).
79 Budzinski 2011, p. 129 (emphasis omitted).
74
75
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5. The two contexts compared
Each of the preceding two parts discussed a distinct competition law context for
application of economics. These contexts differ as to the type of cause-effect relationships concerned (see Table 2): While in one economics studies the deterrent
effects of competition law on business conduct, in the other it analyses how business
conduct influences competition (welfare or the competitive process). Each of the
contexts also entails distinct typical considerations and concepts. When discussing
deterrence, economics considers relevant sanctions (including their nominal size,
type and addressees), rate of detection, adjudicative accuracy, and predictability of
enforcement. In contrast, when applied to competitive effects, economics attends to
market reactions of customers, suppliers and competitors (usually captured by elasticities), possibly invoking the concepts of market power and relevant market. The
remainder of this part elaborates further differences between the contexts summarized by Table 2.
Table 2: Contexts of deterrence and competitive effects compared
Deterrence effects
Effects of what
on what

Competition law on
business conduct

Competitive effects
Business conduct on
competition
(welfare / competitive process)

Typical
considerations
and concepts

-

Sanction
Detection
Error/accuracy
Predictability

- Reaction of customers,
suppliers and rivals
(elasticities)
- Market power
- Relevant market

Sub-discipline
of economics

Economic Analysis
of Law

Industrial Organization

Relationship to
law

Law-dependent

Pre-legal

Attention in
discourse

Smaller

Greater

Specificity

Smaller

Greater
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5.1 Field of study
As argued above, each of the contexts concerned is addressed by a different subdiscipline of economics: deterrence effects by Economic Analysis of Law and competitive effects by Industrial Organization.80 To be sure, one should not overestimate
the sharpness of this distinction as the boundaries between the fields are not crispy. 81
In fact, much of economic literature considers, to some extent, both contexts.82 Still,
there are often marked differences as to the detail of this consideration. Take the
literature on the effects of enforcement error discussed in sub-section 3.1.3 as an
example. Even though this literature does refer to competitive effects of business
conduct, it does so only in order to outline correct and erroneous enforcement decisions, ignoring the actual mechanism through which the effects arise and treating
them as an exogenous variable; instead, it focuses on incentives given to businesses
by occurrence of error (i.e. on deterrence effects). Conversely, discussions of business practices and their pro- or anti-competitiveness tend to mention actual or possible competition law rules and their effects, but only in passing and without elaborating the mechanism that brings the effects about.
The distinction between the two discussed contexts can be juxtaposed also with
other major strands of positive economic scholarship. Consider, for instance, behavioural economics as an approach relaxing the orthodox assumption that economic actors are fully rational and, instead, recognizing that their rationality is
“bounded.” Applicability of this approach cuts across both contexts discussed
here.83 On the one hand, the assumption of bounded rationality may be applied to
the reaction of law’s addressees to the law, in other words to the context of deterrence effects. This proposition underlies the seminal paper by Jolls, Sunstein and
Thaler setting agenda for general Behavioural Economic Analysis of Law,84 and has
also animated scholarship focusing specifically on the effects of competition law on
business conduct.85 On the other hand, bounded rationality may be assumed also in

See supra sections 3.3 and 4.4.
The situation is further complicated by the fact that the fields studying each context are sometimes both referred to as Law & Economics. Compare, e.g., Ireland 1997, p. 63 (“In general, law
and economics can be defined as the analysis of the impact of law on the behavior of individuals
[ . . . ].”) with Coase 1993, p. 242 (“[T]he subject of law and economics . . . is intimately related
to the economics of industrial organization.”); Kaplow 1987 (repeatedly using the term “law and
economics” for the application of economics to the antitrust context of competitive effects).
82 For instance, Posner’s seminal textbook considers both types of effects. See Posner 2014.
83 As a matter of fact, it extends also to the effects of incentives faced by competition law officials
on their actions – i.e. on the content of competition law as such – discussed supra in the text
accompanying notes 12–14. See, e.g., Cooper and Kovacic 2012a; Cooper and Kovacic 2012b;
Haucap 2011, pp. 219–223.
84 Jolls, Sunstein and Thaler 1998.
85 See, e.g., Reeves and Stucke 2011, pp. 1567–1570.
80
81
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regard to interactions between market participants (businesses as well as consumers), i.e. to the context of competitive effects,86 giving thus rise to Behavioural Industrial Organization. Behavioural economics may thus be invoked within both
contexts.
The story is different, however, if we consider the positive economics that underlies the notorious “schools” of US antitrust, 87 such as the Harvard School or the
Chicago School. These schools focused primarily on – and hence also differed as to
their approach to – the context of competitive effects, not deterrence effects. For
instance, as regards the two mentioned prominent schools, the different modelling
assumptions that they adopted brought them to divergent conclusions as to the competitive effects of some business practices.88 By way of example, while the Harvard
School assumed large barriers to market entry and the ability of dominant businesses to shape these barriers,89 the Chicago School largely rejected this notion. 90
As a result, the Harvard School frequently predicted competitive harm where the
Chicago School did not.91 The lesson to be learnt is that discussions of the US antitrust schools pertain to the effects of business conduct on competition rather than to
the effects of competition law on business conduct.

5.2 Relationship to law
Another difference between the contexts reflects their relationship to law. Deterrence effects depend on law existentially; if there is no law, there is no deterrence.
Competitive effects, in contrast, would as well arise in a world with no competition
law. Consider an economy which has not (yet) adopted competition law rules. Despite the non-existence of competition law – or rather due to its non-existence – it
See, e.g., Bailey 2015; Haucap 2011, pp. 223–226; Leslie 2010; Tor 2014.
To be sure, these schools may be moreover defined by their trust in the ability of public officials
to intervene successfully or by the goals that they advance. Here we are, nevertheless, concerned
only with positive economics. See supra note 5 and accompanying text.
88 See Hovenkamp 2005, p. 31 (“The principal antitrust ideologies are the Chicago and Harvard
Schools and the “post-Chicago” alternative. [ . . . ] Their division reflects contrary assumptions
about the complexity and robustness of markets [ . . . ].”).
89 See, e.g., Hovenkamp 1985, pp. 218–219 (“For example, Harvard economist Joe S. Bain [assumed] that barriers to entry by new firms were very large and could easily be manipulated by
dominant firms.”).
90 See, e.g., Posner 1979, p. 928 (“[F]irms cannot in general obtain or enhance monopoly power
by unilateral action [ . . . ].”); Hovenkamp 1985, p. 231 (“Chicagoans have often been slow to recognize the strategic creation of entry barriers by incumbent firms.”).
91 See, e.g., Kaplow 1987, p. 192 (“The Chicago School of antitrust generally believes that markets
are largely self-correcting. Restrictive practices thus can be presumed to produce efficiencies rather than anticompetitive effects.”).
86
87
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is highly likely that some businesses enter price-fixing agreements or exclude their
competitors through predatory pricing. That is to say that, in this competition-lawfree environment, we could observe conduct with harmful (and also benign) effects
on competition. Competitive effects of business conduct thus exist independently
of competition law: they are “pre-legal.” This means that Industrial Organization
may discuss competitive effects without any law being involved in any way.
These relationships of the two types of effects to law have, nevertheless, nothing
to do with the purpose for which they are ascertained and studied. Either type may
be analysed in order to inform legal decision-making (a practical reason) as well as
to improve our understanding of a certain aspect of the social reality (a purely epistemological reason).92 To be sure, the two enterprises differ to a certain extent. For
instance, while authors of academic studies are usually free to select the particular
setting to investigate – and thus may decide for one in which data gathering is particularly easy or which has other characteristics that tend to simplify economic analysis – competition law officials are frequently assigned a setting without any regard
to the feasibility of the analysis.93 Moreover, the differences between the functions
for which economics is applied shape the content of the analysis as such, as exemplified by the fact that the concept of “relevant market” is used only in practical
inquiries and not in academic Industrial Organization. 94 Nevertheless, the general
contours of application of economics to a given context remain largely identical,
notwithstanding the purpose of the application.
This shows that the contrast between the contexts of competitive and deterrence
effects does not correspond to Stigler’s distinction between two different roles that
economics plays in law.95 Stigler argues that, on the one hand, economics may provide its expertise on points requested by the law, such as definition of the relevant
market.96 On the other hand, he continues, economics can also be used “in the study
of legal institutions and doctrines.”97 The line dividing these roles appears to diverge
from the line dividing the contexts of deterrence and competitive effects because,
when applied to the latter context, economics could probably serve either role: Information about competitive effects may be relevant for legal assessment of a particular instance of business conduct (Stigler’s first role) as well as for a discussion
about the rule to govern the respective category of conduct (Stigler’s second role).

Cf. Lanneau 2014, p. 26 (distinguishing between these two functions of “law and economics”).
See Hovenkamp 2005, p. 46.
94 Kaplow 2010, p. 458 (“In the field of industrial organization economics, which devotes substantial attention to matters of market power and competition policy more generally, the concept of
market redefinition does not really exist.”).
95 Stigler 1992, pp. 466–467.
96 Stigler 1992, pp. 466–467. Dunoff and Trachtman call this role “economic analysis in law.”
Dunoff and Trachtman 1999, p. 6.
97 Stigler 1992, p. 467. Dunoff and Trachtman call this role “economic analysis of law.” Dunoff
and Trachtman 1999, p. 7.
92
93
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5.3 Attention in discourse
One may wonder what the relative significance of the two contexts is in the discourse on competition policy. If we take a look at the relevant literature, the context
of competitive effects appears to receive significantly more attention than the context of deterrence.98 As an illustration, consider Massimo Motta’s leading textbook
Competition Policy.99 While meticulously analysing market power, unilateral and
multilateral business conduct, and mergers, the textbook dedicates none of its sections to sanctions or deterrence. The same applies to Klein and Lerner’s collection
of articles showing “how economics has influenced antitrust law.”100 To be sure, as
evidenced by part 3 of this contribution, scholarship dealing with the effects of competition law on business conduct does exist; it “merely” plays second fiddle. 101
Reasons for this unequal footing can only be surmised. Perhaps it reflects how
specific each of the contexts is to competition law. Paolo Buccirossi, for example,
in this vein explicitly excludes from the scope of his Handbook of Antitrust Economics those economic questions that bear relevance not only to competition policy
but also to other policy areas.102 To elaborate on the specificity, let us compare competition law rules with legal rules aspiring to prevent poisoning. In regard to how
competition law and poisoning law influence (deter), respectively, business conduct
and the use of poisonous substances, this influence is mediated by the same (economic) mechanism. Insights generated by studies into deterrence are thus relevant
for both fields. In contrast, the effects exerted by business conduct on competition
and by the use of substances on functions of living organisms are mediated by distinct mechanisms specific to the fields.103 While the former mechanism invites economics, the latter falls within the scope of toxicology. In any case, there most likely
are also other reasons for why the context of competitive effects dominates the competition policy discourse, but this discussion would go beyond the scope of this
contribution.

The discourse discusses deterrence effects often under the rubric of (economics of) competition
law enforcement.
99 Motta 2004.
100 Klein and Lerner 2008, p. x.
101 See Van den Bergh 2007, p. 33 (“An important point is that a lot of economics is missing in the
‘more economic approach’. It should be fully acknowledged that also legal uncertainty causes
economic costs which must be integrated in a full-fledged welfare analysis.”); Van den Bergh
2016, p. 26.
102 Buccirossi 2008, pp. xii–xiii.
103 This is not to say that competitive effects are entirely irrelevant outside of competition law.
They play an important also in economic regulation. Still, nevertheless, they appear significantly
more specific to competition law than deterrence effects.
98
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5.4 The close relationship between economics and competition law
Finally, the distinction between the two contexts sheds light on the often voiced
observation that there is a close relationship between economics and competition
law. This observation is reflected in various formulations. For instance, economics
is said to play “a central role” in competition law, 104 to lie “at its heart,”105 or to be
its “unavoidable companion.”106 Upon a closer inspection, the respective scholarship virtually always refers to the use of economics in the context of competitive
effects, not deterrence effects. To illustrate, consider Vesterdorf’s remark that economics and competition law are “inextricably linked” because economics is indispensable in answering the question which business practices are anti-competitive
and which are not.107 One ought to be aware of this fact for example when comparing the ubiquity of economics in competition law with the rate of its use in fields of
law to which the context of competitive effects bears no relevance.

6. Conclusion
Within the setting of competition law, economics is used to understand two different
types of cause-effect relationships. First, competition law shapes conduct of businesses (deterrence effects) and, second, business conduct influences other market
participants and thus competition (competitive effects). These two contexts entail
different kinds of considerations and, consequently, fall within ambit of different
sub-fields of economics. Awareness of this two-fold use of economics is essential
for an understanding of its role in competition law as well as for its practical application.
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