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Introduction 
 

 

As I see it, only God can be all-powerful without danger, because his 
wisdom and justice are always equal to his power. Thus, there is no 

authority on earth so inherently worthy of respect, or invested with a right 
so sacred, that I would want to let it act without oversight or rule without 

impediment.  
 Alexis De Tocqueville, Democracy in America1 

 

 

The Cold War era was accompanied by a dramatic rise in unregulated 

intelligence-based domestic wiretapping activity in the United States. 

Agency heads often acted on their own authority with minimal oversight 

from the presidency, and with no genuine formal oversight from Congress. 

Domestic operations targeted political, labor and social groups as well as 

those suspected of disrupting the cultural status quo. Intelligence operations 

employed techniques such as the infiltration of target groups, the illegal 

breaking and entering of homes and offices, as well as the prolific use of 

warrantless wiretapping, among other efforts. These operations and 

activities were first discovered by Congress members in what has come to 

be known as the Watergate Affair, the operation initiated by the Richard 

Nixon’s Committee to Reelect the President (CREEP) against the 

Democratic National Committee in the run up to his reelection in 1972. This 

was followed shortly thereafter by the House’s Pike and the Senate’s 

Church Committee investigations. Both investigations were unprecedented 

in the history of the American intelligence community. After these 

investigations, wiretapping reform efforts rapidly gained momentum among 

                                                
1 Alexis De Tocqueville, Democracy in America (1835; 1849; New York: Colonial Press, 
1899), 29. 
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Congress members. As a result, public awareness of a problem within the 

American intelligence community was a byproduct of these 1970s 

Congressional investigations into executive branch malfeasance.  

To the shock of many in Congress and among the public, the June 

1972 break-in of the Democratic Party Headquarters located in the 

Watergate Hotel had employed some of the same techniques and ferocity 

that one would expect to be used against a hostile foreign power. Public 

outrage grew and by the mid-1970s the need to apply both Congressional 

regulatory and oversight measures on the intelligence community had 

become a top priority of the legislature. Concerns among members in 

Congress was that domestic intelligence operations had been routinely 

violating the Constitutional privacy rights of American citizens. My study 

will examine the process of establishing Congressional oversight by 

focusing on the period from 1973 to 1980, marking the initiation and 

culmination of these efforts. This period ended with the establishment of 

Congressional regulatory and oversight legislation on intelligence-based 

domestic wiretapping and, most critical to my research, on the intelligence 

community as a whole.  

I chose this roughly seven-year period from 1973 – 1980 as it 

represents the zenith of Congressional efforts to establish an oversight 

regime on intelligence functions and therefore holds significant historical 

relevance. During this time both the House and Senate convened no less 

than three major committees to investigate the executive branch and the 

intelligence community. These included the Watergate Committee, the Pike 

Committee and the Church Committee. The most successful of these 

committees, Church, was instrumental in helping address privacy concerns 

through the establishment of regulatory and oversight mechanisms on 

intelligence-based wiretapping.  
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a. Research Topic 

 

In the context of Congressional oversight of the White House and the 

intelligence community there were many avenues of investigation. Senators 

had examined topics that included plans to assassinate foreign leaders, 

espionage targeting foreign nations, the role of military intelligence 

agencies in domestic affairs and the targeting of American citizens involved 

in the civil rights and anti-war movements, to name but a few. There is 

room for debate over what authority Congress members relied upon to claim 

regulatory and oversight authority on some of these activities.  

From this question one area of Congressional investigation stood 

out, domestic warrantless wiretapping and its effect on Constitutional issues 

regarding privacy. The issue of warrantless wiretapping was different from 

the other aforementioned issues. It was something that potentially touched 

upon every person in the country through the consequential chilling effect 

that widespread surveillance programs engendered.2 No one is suggesting 

that the United States government had in my period of research enacted a 

blanket surveillance coverage of the American public. However, chilling 

effects work because no one knows if or when they may be a target of 

covert surveillance activity such as warrantless wiretapping. Therefore, 

                                                
2 Thought to have been in use since at least 1950, the term Chilling Effect was used by 
Supreme Court Justice Felix Frankfurter in Wieman v. Updegraff. Later in his dissent to 
Walker v City of Birmingham, Justice William Brennan authored the Court’s seminal 
understanding regarding their duty to limit government inspired Chilling Effects: “Our 
overriding duty to insulate all individuals from the chilling effect upon exercise of First 
Amendment freedoms generated by vagueness, overbreadth and unbridled discretion to 
limit their exercise.” "The Chilling Effect in Constitutional Law," The Columbia Law 
Review, May 01, 1969, accessed April 30, 2018, 
https://www.jstor.org/stable/1121147?seq=1#page_scan_tab_contents. 
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people avoided engaging in activities that could come to the attention of the 

intelligence agencies.  

Perhaps the most critical issue that separated warrantless 

wiretapping from the other issues investigated by Congress members was 

on legalities. Where some debatable constitutional jurisdictional argument 

based upon budget authority could be made in order to justify Congressional 

regulation and oversight in a wide variety of cases, in at least the case of 

domestic warrantless wiretapping operations constitutional guarantees were 

in place that made this authority clearer. In this context these protections 

took the form of the Fourth Amendment to the constitution that forbade 

wiretapping in the absence of a warrant. When one factors in the manner in 

which chilling effects functioned, it is worth noting that warrantless 

wiretapping also threatened the free speech rights through the violation of 

the Fourth Amendment’s privacy protections. 

Additionally, among the various intelligence issues under 

Congressional investigation, warrantless wiretapping was nearly unique due 

to its use by almost every intelligence agency of the United States 

government. In my opinion this technique posed one of the greatest and 

clearest threats to the privacy rights enshrined in constitutional provisions 

such as the Fourth Amendment, and by extension civil liberties in general. 

Of what value were any rights if the very government and agencies charged 

with preventing violations to those rights were themselves trespassing on 

the very values they were meant to uphold? 

Therefore, this study will look at how Congressional regulation and 

oversight evolved during the 1970s in order to gain and maintain 

accountability from executive branch intelligence agencies with respect to 

the constitutional protections guaranteed to American citizens. The area that 

I will focus on will be Congress members’ efforts to regulate and perform 

oversight on wiretapping activity in order to protect privacy rights, which 
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had been ruled by the Supreme Court as late as 1967 to be governed under 

Fourth Amendment protections.3 

My choice to focus on this specific area is not meant to imply a 

diminished importance for the regulation or oversight of other intelligence 

related activities but in the recognition that Congress members stood on 

much firmer ground with respect to setting standards on wiretapping and 

privacy issues than they had in other areas. My choice also reflects the long 

and dubious history and authority that was exposed during any discussion of 

domestic electronic surveillance. For as long as telecommunications have 

been a regular and active part of daily life, so too have the activities of the 

eavesdropper on telephone lines. Historically within the United States, 

government surveillance programs conducted by the intelligence 

community centered around two main target groups. The first was against 

foreign nationals and agents sent to the United States for clandestine 

purposes. The second group targeted American citizens who were 

suspected, even tangentially, of collaborating with or furthering the agendas 

of foreign actors. It is in this second group, American citizens under the 

protection of the constitution, that my study is most interested. 

There had been earlier, but more limited Congressional 

investigations into the activities of American intelligence organizations, 

mostly in the context of perceived intelligence failures. September 1945 

Congress convened a joint committee to investigate the Pearl Harbor attack 

of 7 December 1941. Almost immediately after the attack questions arose 

about how the Japanese were able to pull off the devastating attack. In 1944 

John Flynn of the America First Committee interest group introduced an 

alternate theory from the official narrative that blamed a high-level 

                                                
3 See BERGER v NEW YORK 388 U.S. 41, No. 615 (June 12, 1967); KATZ v UNITED 
STATES 389 U.S. 347, No. 35 (December 18, 1967). 
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conspiracy of government officials for allowing the attack as a pretext for 

the U.S. entrance to the war. No less than nine separate government 

investigations looked at the Pearl Harbor attack with the Congressional 

effort taking place between 1945 and 1946. The Joint Committee on the 

Investigation of the Pearl Harbor Attack, commonly referred to as the Pearl 

Harbor Committee, had almost immediately descended into partisan 

recriminations. Republicans accused both the Truman administration and 

the Democrats on the Committee of withholding incriminating records. For 

their part Democrats accused their colleagues of wanting to conduct a witch 

hunt. The debate raging within the U.S. government following the Japanese 

attack on Pearl Harbor, Hawaii fell on two sides. Either officials within the 

government, up to President Roosevelt, had known of the attack and 

permitted it to happen to help usher the country formally into World War II; 

or that the attack was the result of a fundamental intelligence failure, either 

for not using available information or because this information was not 

available. This debate was fed by a number of facts. In her work Pearl 

Harbor: Warning and Decision, historian Roberta Wohlstetter concluded 

that while the intelligence was available, there was so much of it that it 

created a problem of how to soft the good intel from the bad.4 David Kahn 

in his article “The Intelligence Failure of Pearl Harbor” concluded that 

much of the information available to U.S. intelligence analysists came from 

the Japanese PURPLE diplomatic channel that was not a valuable source for 

information regarding the attack. He concluded that the attack on Pearl 

Harbor was the product of a basic intelligence failure, a lack of actionable 

intelligence.5  The final report admonished the Roosevelt administration 

                                                
4 Roberta Wohlstetter, Pearl Harbor: Warning and Decision (Stanford, CA: Stanford 
University Press, 2005). 
5 David Kahn, “The Intelligence Failure of Pearl Harbor,” Foreign Affairs 70, no. 5 (1991): 
pp. 138-149, https://doi.org/10.2307/20045008. 
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along with the Navy for being aware of the danger of an air attack but that 

theirs were errors of judgement and not conscious plans to allow the attack 

to proceed. Skeptics on the Committee rejected this explanation as illogical 

and based on an incomplete record. Despite the subject matter, this early 

investigation of the executive branch was met with little fanfare or public 

attention. 

As early as the 1950s some in Congress sought intelligence based 

wiretapping reform through oversight. There was a continuing debate with 

executive branch investigators over the use of warrantless wiretapping that 

had not been resolved Senator Mike Mansfield (D) of Montana introduced 

Senate Concurrent Resolution 2. On 5 January 1955 Mansfield, along with 

32 co-sponsors sought to create a Joint Committee on Central Intelligence to 

be modeled after the Joint Committee on Atomic Energy. This committee 

was to be staffed with six members, three from each chamber of Congress. 

The bill was defeated on 23 February 1956. A decade later on 14 July 1966 

Senator William Fulbright of Arkansas introduced Senate Resolution 283. 

S.R. 283 advocated for the creation of a dedicated Senate intelligence 

oversight committee and was moved from the Foreign Relations Committee 

to a general vote. The bill stated as its purpose:  

 

To create a Committee on Intelligence Operations composed 
of 9 members – 3 from Appropriations, 3 from Armed 
Services, and 3 from Foreign Relations – to keep currently 
informed of the activities of the Central Intelligence Agency, 
the Defense Intelligence Agency, the Bureau of Intelligence 
and Research of the Department of State, and the activities of 
other agencies relating to foreign intelligence or 
counterintelligence. 6 

                                                
6 The report went on to state: “Moreover, the recommendations commonly advocated a 
permanent unit with consolidated oversight jurisdiction in order to ensure proper 
accountability for intelligence activities as well as clear responsibility within Congress for 
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This effort was defeated when Senate members, by a vote of 61 to 

28, endorsed Senator Richard Russell’s (D-GA) objection that the Foreign 

Relations Committee did not have proper jurisdiction to bring forth such a 

proposal. Following this defeat there was no further action on S.R. 283. 

Until the 1970s no additional serious proposals were offered to create a 

Congressional intelligence oversight mechanism. 

The Congressional Research Service report authored by Frederick 

Kaiser, The Legislative History of the Senate Select Committee on 

Intelligence, summarized the history of Congressional oversight efforts and 

the challenges that lay ahead for future efforts. Among his observations 

Kaiser noted:  

During the twenty years prior to the establishment of the 
Senate Select Committee on Intelligence, proposals and 
recommendations for congressional restructuring of 
intelligence oversight and control had been advanced by 
Government commissions, Senate committees, and 
individual congressmen. The common denominator of all 
had been the perception that congressional supervision had 
been inadequate, given the developments in intelligence 
operations and activities.7 

 

While previous attempts to pass legislation had come from small 

groups of Congress members who were easily thwarted for one reason or 

another, by the 1970s those members concerned over privacy rights formed 

a pro-wiretap reform caucus that vastly outnumbered their counterparts. 
                                                                                                                       
that accountability. The differences among the various proposals, however, included 
several serious and controversial items: - Whether the intelligence committee’s jurisdiction 
would encompass only the CIA or extend to other intelligence agencies; - whether it would 
centralize jurisdiction over the CIA and exclude other standing committees or only 
consolidate such jurisdiction, thereby sharing jurisdiction with other standing committees; - 
whether it would be a joint or single chamber unit; and – whether it would have legislative 
and authorization authority or only oversight authority.” Frederick M. Kaiser, Legislative 
History of the Senate Select Committee on Intelligence (Washington, D.C.: Congressional 
Research Service, The Library of Congress, 1978), 4. 
7 Kaiser, Legislative History of the Senate Select Committee on Intelligence, 14-15. 
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This was largely due to the post-Watergate, Pike and Church Committee 

atmospheres that provided a means for these members to burnish their 

careers by crusading for cleaner government.  

The first step on the road to establishing Congressional oversight 

and regulations on intelligence-based wiretapping was with the Ervin 

Committee investigation into possible criminal activity by the Nixon 

Administration. Beginning with the discovery of the Watergate scandal, 

consternation over the executive branch grew among the public. As part of 

their work the Committee discovered the existence of an aggressive and 

multifaceted domestic intelligence operation known as the Huston Plan. 

Many people in government as well as widespread perception among the 

public understood that this type of intrusive domestic intelligence activity 

did not begin with the election of Richard Nixon in 1968. Those who knew 

the history of wiretapping in the United States knew it to be an old story. 

Intelligence community-based wiretapping operations had been conducted 

for much of the twentieth century and by both Republican and Democratic 

administrations. After World War Two and at the beginning of the Cold 

War with the Soviet Union, warrantless wiretapping operations against 

domestic targets expanded rapidly. 

One of the most alarming revelations faced by Congress in the 1970s 

was how loosely controlled Cold War intelligence activity had been 

managed. The greatest misconception during this period was the belief that 

the Office of the President exerted more control within the White House – 

Intelligence Community Relationship than was found to be true. There was 

an assumption among constitutional stakeholders that the president held a 

short leash on the various intelligence agencies. This proved to be a false 

and disastrous assumption that had threatened a constitutional crisis by 1973 

following the events surrounding Watergate and revelations about 

malfeasance undertaken by the intelligence community. 
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b. Existing Scholarship 

 

The academic debate seems to be unified on one basic assertion. The post- 

Watergate period of the 1970s was one in which Congressional reforms on 

intelligence had at least begun. Legal scholar Russell A. Miller noted of the 

Church Committee investigation: “Senator Church’s determination [was] to 

expose and correct intelligence agencies’ abuses of civil liberties and 

violations of the law. . .”8 Controversy between scholars arises when one 

tries to understand the scope of these reforms, which included regulation 

and oversight, and what level of success Congress enjoyed in pursuing 

them. Other scholarship on this period seems to presume that the 1970s was 

not a deviation from the usual way Congress members had conducted 

themselves both before the decade and thereafter where some deference to 

the presidency was understood to equate to good governance.  

Academic Kathryn Olmsted in her work Challenging the Secret 

Government argued that Congress members had not gone far enough in 

regulating, censuring and performing oversight on the intelligence 

community during the 1970s. She attributed this failure to a number of 

factors, not the least of which was apathy on the part of both those in the 

media and amongst Congress members.  

Olmsted described the 1970s as a period of unprecedented 

cooperation between Congress members and the press in an effort to 

investigate both the presidency and the intelligence community. She 

asserted that this cooperation had ultimately lost momentum towards the 

end of the decade. She argued that this effort was not followed through with 

                                                
8 Russell A. Miller, U.S. National Security, Intelligence and Democracy: From the Church 
Committee to the War on Terror (London: Routledge, 2008), 1. 
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meaningful reforms because neither institution saw a particular benefit in 

doing so. In the case of Congress, the members who conducted these 

investigations would not gain political currency if their efforts at reform 

could be spun against them resulting in either a loss at the next election or 

denial to higher office within the government. In the case of the press, their 

interest lay in the financial benefits of reporting. While there was an 

immediate payoff to publicizing sensational news of rogue intelligence 

operations there was not a similar return in the more nuanced reporting 

necessary for covering subsequent reform efforts. Even worse, some within 

the legislature and the press faced accusations that their work had become a 

threat to national security. The national security argument is one that has 

peppered the history of the debate on the boundaries of intelligence 

activities and oversight by Congress. This threat was used as a whip to 

convince otherwise crusading members in Congress that they had a greater 

obligation to keep intelligence information secret than they did to maintain 

fidelity to the constitution. 

On the Congressional side Olmsted focused on the 1975 Senate 

Church Committee and the House’s Pike Committee investigations. Both 

investigations targeted the intelligence community. She argued that these 

efforts at reform were never fully taken up by the greater Congresses of the 

1970s. Olmsted conceded that while some reform legislations were passed, 

a genuine reform of the intelligence community was never achieved. She 

concluded that by the end of the decade and despite these investigations 

Congress members had returned to the status quo with respect to their 
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treatment of the intelligence community.9 This was one that relied more 

upon deference than real oversight. 

This study does not focus on the activities of the media and so I will 

not be addressing her argument on that point. However, my research into 

the historical record of these Committees does not completely validate 

Olmsted’s assertion that Congress members abandoned their reforms on the 

White House – Intelligence Community Relationship, or displayed a lack of 

will. Of course, not every proposal was treated to a thorough consideration, 

either because of practical reasons or because they were not adjudicated to 

be as important as the efforts undertaken. For example, there was some 

discussion about a Congressional charter for the FBI that never went 

anywhere. What the records indicate is an uneven treatment by the two 

chambers of Congress. On the Senate side, the Church Committee 

completed its investigation, its report was published and Senators later took 

up some significant recommendations. Following publication, numerous 

committee and subcommittee-hearings took place to discuss new 

intelligence-targeted wiretapping regulations as well as oversight measures. 

The records indicate that while not all of the Church Committee 

recommendations were enacted, the regulatory and oversight legislation that 

was passed was established with sincerity. This was how a successful 

investigation looked.  

By contrast, the House declined to publish the Pike Committee 

report and there are comparatively few published records of subsequent 

intelligence related hearings on reform conducted by that chamber. 

However, in order to agree with Olmsted, we would have to know that the 

overwhelming reason for this refusal to publish the Pike report was due to a 
                                                
9 Kathryn S. Olmsted, Challenging the Secret Government: The post-Watergate 
Investigations of the CIA and FBI (Chapel Hill: University of North Carolina Press, 1996), 
4. 
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perceived lack of political benefit. How then does Olmsted explain the 

House’s input on and passage of the Foreign Intelligence Surveillance Act 

of 1978? This was not some minor piece of legislation but a critical 

regulatory act that has been reviewed and refined since at least 1935 with 

the passage of the Communications Act. 

Olmsted herself had noted that when oversight was weak or non-

existent, this was favorable to the intelligence community: “[Central 

Intelligence] Agency officials appreciated this absence of oversight and 

accountability . . . Moreover, the cloak of national security allowed CIA 

officials to escape public debate over their actions.”10 Here Olmsted sheds 

additional light on the dysfunctional relationship between Congress 

members and the Supreme Court on the one hand and the executive branch 

personnel on the other hand over the legality of warrantless wiretapping. 

This would not at least begin to be addressed until the intelligence reforms 

of the 1970s. 

Unlike Olmsted, my work emphasizes the clear and direct 

constitutional boundaries with respect to privacy on some intelligence 

activities such as warrantless wiretapping. My study also recognizes that 

this same authority is lacking in areas such as the assassination of foreign 

leaders. Congress members understood the limits to their own institutional 

authority and the limits of even the most favorable political environment.  

Brookings Institute scholar James Sundquist, in his book The 

Decline and Resurgence of Congress, described this period of 

Congressional investigation of the executive branch agencies. He illustrated 

some problems of and the real limits associated with oversight and the 

aggressive stance taken by some Congresspersons. Sundquist wrote: “As it 

probed the secret areas of government, the Congress asserted something like 
                                                
10 Olmsted, Challenging the Secret Government, 14. 
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an absolute right to information - as unlimited as the right that President 

Nixon had claimed, up to the eve of his resignation.”11 The initial debate 

among these academics centered on the efficacy and propriety of 

Congressional oversight investigations. Sundquist went on to note:  

 

To the extent that oversight has been intensified, so have 
certain questions of impropriety associated with the process. 
At its best, congressional oversight exposes and prevents 
misconduct, helps to maintain a salutary degree of 
constituency influence on administration, and in doing so 
protects the country from imperial presidencies and 
bureaucratic arrogance. But, at its worst, oversight becomes 
irresponsible meddling in administrative matters, producing 
undesirable strain and tension between branches, imposing 
burdens of time and paperwork and harassment on the 
executive, blurring lines of responsibility, and inducing 
administrators to sketch or even violate the law to give 
preferential treatment to particular constituents at the 
expense of others, sometimes with the added cost to the 
treasury.12 

 

Morton Halperin made much the same observation concerning the 

limits of congressional investigations and oversight in his work The Lawless 

State. Halperin wrote: “Congress provides an essential counterbalance to 

power within the executive branch, but there is a danger that congressional 

oversight will be treated as a panacea. In reality, it is only part of the 

solution.”13 There is also an implied warning that Congress members should 

not be seen as the saviors of the American public against the illegal 

activities of the American intelligence community. A false dichotomy such 

                                                
11 James L. Sundquist, The Decline and Resurgence of Congress (Washington, D.C.: 
Brookings Institution, 1981), 331. 
12 Sundquist, The Decline and Resurgence of Congress, 332-3. 
13 Morton H. Halperin, The Lawless State: The Crimes of the U.S. Intelligence Agencies 
(New York: Penguin Books, 1976), 276. 
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as that would also fuel misconceptions about how Congress actually 

functioned and the relationship that existed between Congress members and 

the sitting president. 

Loch Johnson made a similar point in his book Spy Watching. Of the 

limits of congressional oversight he wrote: “Lawmakers, with their 

subpoena powers, authority to hold hearings, and other constitutionally 

based investigative tools, are – in theory at least – in the best position to 

keep an eye on America’s intelligence agencies.”14 To this he added: “The 

evidence shows, however, that despite their many powers lawmakers as 

overseers have performed far below their potential as guardians against 

inappropriate intelligence activities. . . “15 Not all of which was the fault of 

the overseers in Congress, but this less than ideal oversight can also be 

attributed to practicalities. Johnson again offers some insight: 

 

With memberships of around fifteen lawmakers and thirty or 
so staffers on each panel (the numbers have varied over the 
years), these two committees have had the primary 
responsibility in the legislative branch for monitoring the 
seventeen intelligence agencies, as well as the hundreds of 
operations, thousands of personnel, and billions of dollars 
that fuel the IC [intelligence community]. Needless to say, 
given this ratio of congressional overseers to intelligence 
operations and personnel, lawmakers must be highly 
selective in what they choose to examine among the vast 
number of spy activities carried out by the United States.16 

 

Johnson concludes that on the balance, some oversight is still 

preferable to the situation prior to the 1970s reforms where no meaningful 

outside oversight existed. He wrote:  

                                                
14 Johnson, Spy Watching, loc.759 Kindle copy. 
15 Ibid, loc.759 Kindle copy. 
16 Ibid, loc.765 Kindle copy. 
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Even when the SSCI [Senate Select Committee on 
Intelligence] and HPSCI [House Permanent Select 
Committee on Intelligence] have failed to perform 
meaningfully as reformers hoped at the time these panels 
were created in the mid-1970s, the degree of spy watching 
from Capitol Hill is still far more thorough than before the 
existence of these committees.17 

 

It is undeniable that post-World War Two presidents and the 

personnel within the intelligence agencies enjoyed an unprecedented 

independence from outside oversight when conducting Cold War covert 

operations. This authority was first discussed by historian and Kennedy 

Administration official Arthur M. Schlesinger, Jr. in his work, The Imperial 

Presidency. Schlesinger’s theory described the rise and domination of 

presidential power in this period.18 He premised his work on two points. 

The first was that the Office of the President was out of control, Richard 

Nixon and Watergate only offering a latest and vulgar example. The second 

was that presidents have routinely acted beyond their authority as vested in 

the Constitution. It was the latter point that made the presidency imperial 

according to Schlesinger. He theorized that president-centric dominance of 

the political system in the mid-twentieth century largely came about as a 

result of a government increasingly focused on foreign policy affairs. 

Specifically, Schlesinger wrote about war powers and a president’s 

authority to unilaterally wage war despite the constitutional provisions that 

sees Congress members play a central role in the process. Many of the 

criticisms made by Schlesinger in the immediate post-Watergate period are 

                                                
17 Ibid, loc.795 Kindle copy. 
18 Arthur M. Schlesinger, The Imperial Presidency (Boston: Houghton Mifflin, 1973). 
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still valid today. Presidential authority waxed in the Cold War period and 

was largely unchecked by the Supreme Court or Congress. 

Schlesinger observed in The Imperial Presidency how despite the 

Ford Administration’s reticence against too much disclosure of agency 

malfeasance, Congress members showed no such inclinations. He wrote:  

 

. . . A Senate Select Committee to Study Governmental 
Operations with Respect to Intelligence Activities began its 
investigations under the chairmanship of Frank Church of 
Idaho. In 1976 the committee issued a series of very reliable 
reports that gave Congress and the people for the first time a 
systematic understanding of what the CIA had been up to. 
The Church Committee revelations, including CIA 
assassination plots against foreign leaders – plots authorized, 
so far as the committee could discover, by no president – 
provoked a moment of shock and revulsion and gave new 
impetus to the movement for congressional oversight. In 
1977 each house organized its intelligence committee, and 
the Intelligence Oversight Act of 1980 regularized the 
oversight system.19 

  

His comments are particularly important to this study for a number 

of reasons. First Schlesinger further confirmed that Congressional 

investigations were necessary to provide the public with a clear picture of 

how the White House – Intelligence Community Relationship had 

conducted itself outside of meaningful controls. The Relationship 

stakeholders were simply unreliable when self-reporting was the standard. 

Second, he established the critical link between Congressional investigation, 

regulation in areas such as wiretapping and the permanent oversight that is 

critical to effective management of that Relationship. Lastly, while 

Schlesinger gives some treatment to Senator Church’s activities in relation 

                                                
19 Ibid, 451-2. 
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to the Committee that bore his name, he seemed to have deemphasized the 

activities of the intelligence community itself with respect to his theory of 

the Imperial Presidency. Why he chose to do this is not clear because of the 

role that the White House – Intelligence Community Relationship played in 

the post-World War. His explanation of the Imperial President fell short by 

not adequately explaining the role played by the federal bureaucracy, 

specifically that of the intelligence community. Schlesinger placed far too 

much responsibility on the Office of the President itself while not placing 

enough emphasis on the independence enjoyed by the intelligence agencies. 

Schlesinger’s oversight failed to account for a critical flaw in government 

originating from the bureaucracy. This was very well established by my 

period of research when it was discovered that every major intelligence 

agency had some program running that was out of the control of the 

presidency or Congress. As if by political osmosis, U.S. intelligence 

agencies had exploited the conditions described by Schlesinger in order to 

carve out discrete authority from the constitutional portions of government. 

Not only would this be discovered in the 1970s during the Congressional 

investigations on the intelligence community, but it also served to confirm 

why this was beyond any doubt problematic to constitutional government. 

In this way Schlesinger accounted for a much smaller role played by the 

intelligence community than research indicates.  

One may even argue that an imperial bureaucracy was more 

corrosive to good government than a string of imperial presidencies. While 

a troublesome president like Nixon may cause a crisis within government 

for a short period of time, the fact of clear constitutional limits to a 

president’s time in office could at least mitigate the degree of damage that 

any chief executive could theoretically cause. The same was not true of the 

vast bureaucracy that formed around the intelligence community. Even 

among those who served in the executive branch, there was a sense that the 
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president’s authority was undisputed within that branch. Neither Congress 

members, the Supreme Court, nor the American electorate had ever 

dreamed that the intelligence community was acting independently of the 

presidency. Therefore, in addition to an Imperial Presidency as articulated 

by Schlesinger, a far more significant regulatory and oversight challenge 

loomed for Congress members in the form of the permanent post-World 

War Two imperial bureaucracy, and specifically how it manifested within 

the intelligence community. Moreover, the failure to adequately account for 

the role of the independent intelligence community for the circumstances 

outlined as his Imperial Presidency, Schlesinger misses an opportunity. His 

conclusions about the culpability of the various Cold War presidencies fails 

to assess blame to the various intelligence agencies discussed in my study. 

How could Schlesinger have failed to account for this quasi-fifth 

estate? Just as Congress members were engaged in their most extensive 

investigation of the activities of the intelligence agencies, Halperin 

disclosed that by the mid-1970s the FBI had collected almost a half million 

domestic intelligence files.20 He also purported that the intelligence 

personnel had gone far beyond mere intelligence collections. Halperin, who 

served under Kissinger on the National Security Council, asserted that 

intelligence activities included programs designed to disrupt, neutralize and 

even destroy the credibility of domestic targets whose legal political 

demonstrations were perceived as threats to national policy. These targets 

included but were not limited to groups that sought racial or gender rights as 

well as the anti-war movements of the 1960s and 70s. Congress members’ 

role in the 1970s was to roll back these efforts and transform the business of 

intelligence to one in which all of the branches of government had a say 

instead of leaving management to be dominated by the executive branch. 
                                                
20 Halperin, The Lawless State, 73. 
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My study will focus on the overall impact that the reform process 

had on the affairs of intelligence work. Congress members sought to 

become a permanent part of the intelligence process by including their 

branch into the meaningful work of intelligence and this was the real 

measure of their goals and successes in this period. This fundamental 

change in the management of intelligence issues would be a sharp departure 

from previous decades when Congress members had issued only regulatory 

guidelines but had otherwise stood on the sidelines as presidents and 

intelligence officials dominated covert operations, especially in the 

domestic field. 

Some academics have expressed different opinions on how 

Congressional oversight on intelligence activities came into being and the 

quality that it assumed. National security expert Amy Zegart noted in her 

book Spying Blind that the post-Church Committee oversight apparatus was 

a “hardwired” mechanism. She cited the work of political scientists 

Matthew McCubbins and Barry Weingast to support the argument that even 

when legislators infrequently attended oversight meetings, it was proof of 

the validity of the system that Congress established.21 Zegart asserted that 

the threat of Congressional reprisals was enough to keep agencies within 

legal boundaries. The theory championed by McCubbins and Weingast is 

the school of Congressional Dominance.  

Congressional Dominance is a theory that emphasizes Congress’s 

puissant authority over federal agencies. This theory looks at Congress from 

an institutional standpoint and seldom reduces itself down to the level of the 

individual legislator. In this way, Congressional Dominance is an idealized 

theory that attempts to frame Congress as a monolithic entity instead of an 

                                                
21 Amy B. Zegart, Spying Blind: The CIA, the FBI, and the Origins of 9/11 (Princeton, NJ: 
Princeton University Press, 2007), 47-8. 
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institution made up of 535 ever changing politicians. When the theory does 

account for individual Congresspersons it is only to point out that agency 

related decisions are typically made in order to heighten a particular 

politician’s prospects for reelection.  

Congressional Dominance rests upon the idea that Congress as an 

institution has the authority to control agency budgets, determines 

appointments and promotions and can set and alter agency charters and 

structures. With these authorities Congress has the power over agencies to 

both punish and reward as lawmakers see fit.22 For their part, agency 

officials are keenly aware that they are financially beholden to these 

Congressional committees and as a result they often acquiesce to demands. 

Therefore, even when congresspersons show some negligence to their 

committee duties it would not take any great effort on their part to rein in 

bad behavior from agency officials.  

Despite her promotion of McCubbins and Weingast, Zegart was not 

totally convinced of the long-term efficacy of their theory. Congressional 

Dominance Theory’s biggest failure, aside from a lack of focus on 

individuals, is that it does not sufficiently account for institutional 

consistency. Congressional Dominance suggests that Congress controls the 

bureaucracy through various constitutional tools such as administration of 

the budget. However, the theory fails to appreciate the authority that has 

over time been invested in other institutions, namely the departments of the 

bureaucracy that serves as a foil to congressional will. 

In her critique Zegart specifically cited the joint work of political 

scientists David Epstein and Sharlyn O’Halloran. The authors applied the 

economic theory of Transaction Cost and Principal-Agent to the general 
                                                
22 Barry R. Weingast and Mark J. Moran: “Bureaucratic Discretion or Congressional 
Control? Regulatory Policymaking by the Federal Trade Commission, " Journal of 
Political Economy (October 1983), doi:10.1086/261181. 
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relationship between Congress and the executive branch. They examined 

policy initiatives from 1947 through 1992 and concluded that when 

Congress delegated authority to agencies it constrained Presidential 

authority over those agencies. This was seen as an infringement on 

Constitutional prerogatives to the detriment of the Office of the President. 

Although they did not focus on the intelligence community itself, 

Epstein and O’Halloran in their work Delegating Powers indirectly 

recognized the influential role that Congress members played in the post-

Church intelligence environment through their general study of 

Congressional – executive – bureaucracy relationships. They further 

asserted that federal bureaucratic agencies managed to act with some level 

of autonomy from constitutional government. This was because Congress 

members had a choice to either make policy or to delegate it to executive 

branch agency bureaucrats. The authors maintained that Congress members 

too often chose the latter as the more expedient option. As a result of this 

delegation of authority, the form taken by Congressional oversight was 

often dictated by the agencies themselves and not by Congress.  

Epstein and O’Halloran also stated that the system of delegation 

from Congress to the bureaucracy was “. . . a self-regulating system not in 

need of closer attention from the judiciary . . .”23 There are problems with 

such a formulation. Unlike in Congressional Dominance theory, the authors 

here assumed that Congressional policy was delegated only to meet policy 

ends, and so their work did not account for the politicization of policy goals. 

Political scientist David Mayhew pointed this problem out when he wrote in 

his work Congress: The Electoral Connection: “In a large class of 

legislative undertakings the electoral payment is for positions rather than 
                                                
23 David Epstein and Sharyn O'Halloran, Delegating Powers: A Transaction Cost Politics 
Approach to Policy Making Under Separate Powers (Cambridge, U.K.: Cambridge 
University Press, 1999), 238. 
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effects . . .”24 This would seem to put the premises of the Epstein and 

O’Halloran study into question based upon a methodology that did not 

sufficiently account for the political agendas of individual members of 

Congress. A very clear theme throughout the historical record is how 

conscious Congress members were about the political costs and benefits of 

activity related to intelligence oversight initiatives. While it is arguable that 

there are other considerations at play aside from political realities, the 

failure to account for individual political benefits to members places Epstein 

and O’Halloran’s otherwise useful work into question.  

In another book written by Zegart, Eyes on Spies, she focused on the 

long-term effect of Congressional oversight. Despite her earlier assertion 

concerning Congressional efforts to “hardwire” itself into the process, 

Zegart later wrote: “Congress is not designed to oversee intelligence 

agencies well. Since their establishment in the 1970s, the congressional 

oversight committees have been conducting oversight with limited expertise 

and weak budgetary authority.”25 Zegart noted two significant problems 

concerning congressional oversight. The first is the fact that few if any 

members of Congress have first-hand experience in the intelligence field.26 

The second is endemic to the House where members serve two-year terms. 

                                                
24 David R. Mayhew, Congress: The Electoral Connection (New Haven: Yale University 
Press, 1974), 132. 
25 Amy B. Zegart, Eyes on Spies: Congress and the United States Intelligence Community 
(Stanford, CA: Hoover Institution Press/Stanford University, 2011), 112. 
26 In the case of the House Permanent Select Committee on Intelligence, Chairman from 
1997-2004 Porter Goss went on to become Director of CIA in the Bush Administration and 
2011 – 2015 Chairman Mike Rogers was a former Special Agent in the FBI. "House 
Permanent Select Committee on Intelligence, List of Chairman" accessed October 10, 
2015, http://intelligence.house.gov/. 
On the Senate side, Chairman Bob Graham 2001 – 2003 served on the CIA External 
Advisory Board. These examples account only for the Chairmen of these committees and 
not the history of the membership as a whole. "U.S. Senate Select Committee on 
Intelligence, " U.S. Senate Select Committee on Intelligence, accessed October 10, 2015, 
http://www.intelligence.senate.gov/ 



 24 

The author claimed this is an issue because House members are forced off 

the intelligence committee soon after acquiring even a limited expertise. 

After the first Chairman, Edward Boland (D-MA) who served on the 

committee from 1977 until 1985, it appears that subsequent chairpersons 

had only retained the position for one or two terms of their office. However, 

there are two possible points to examine here. The first is that it is not 

necessarily desirable for Committee members to have prior experience 

working with or in the intelligence community. The second point is that a 

relatively rapid turnover of members sitting on the committee may help 

limit the possibility of recreating the Congressional – intelligence Buddy 

System that was problematic to effective Congressional input in earlier 

decades. In both cases, a Buddy System would reoccur. During the early 

Cold War era, often too-cozy relationships between intelligence bureaucrats 

and key legislators were allowed to flourish, although it is difficult to 

measure how much a rapid-turnover of committee members plays a role in 

preventing this. One can argue that either circumstance could be grounds for 

creating a conflict of interest, as oversight officials would be performing 

their duties on their former agencies. So, while Zegart’s concerns are not 

without merit, there are also some possible benefits to the present system as 

noted above. 

Political scientist Terry Moe also expressed concerns with the 

Congressional Dominance Theory. Moe helped validate the political 

motivation factor championed by the theory when he wrote: “The logic of 

political control thus emerges as a natural component of the positive theory 

of institutions and in fact is unavoidably central to its efforts to explain 

political outcomes.”27 While Moe found a great deal of value in the basic 

                                                
27 Terry Moe, “An Assessment of the Positive Theory of Congressional Dominance," 
Legislative Studies Quarterly 1, no. 4 (November 1987), 476. 
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premise of Congressional Dominance with its focus on institutional rules 

shaping agency behavior he criticized the narrow focus of the model. 

Despite Moe’s claim of great promise in the theory, he stated that 

Congressional Dominance modeling was too Congress-centered. Therefore, 

advocates of the original theory do not give weight to the role played by 

other institutional actors. Moe stated: “None of this is intended to suggest 

that Congress actually has no influence over the bureaucracy. Congress is 

surely important in this respect. But so are presidents, the courts, interest 

groups - and, not least, the agencies themselves.”28 The author therefore 

proposed a more balanced approach to understanding the true influence of 

Congress members on agency behavior. 

A great deal of prior scholarship seemed predicated on two essential 

points. The first was that intelligence agency personnel regularly violate the 

law. The second was that it was the duty of Congress members to not only 

investigate such matters but to come down strongly against perpetrators on 

either an individual or an institutional level. Anything less would be seen as 

a lack of sincerity or effort. My research seeks to forge a new path towards 

understanding Congressional action in this period. 

 

 

c. Thesis Statement 

 

The legal basis of an intelligence community or even an agency dealing 

with intelligence matters is unclear in the context of the United States 

constitution. While there are provisions for the maintenance of a permanent 

navy and how to raise an army, it is important to note that the Constitution 

makes no mention whatsoever of espionage, the creation of intelligence 
                                                
28 Ibid, 477. 
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agencies or any similar apparatus. In this study I will examine issues of 

constitutionally protected privacy rights as well as specific Congressional 

efforts to regulate and perform oversight on intelligence-based wiretapping. 

The overarching debate among both legislators and the public during my 

period of research was how to strike the best balance between the needs of 

intelligence agencies to investigate and act against threats to the country, 

and the rights of private citizens to be free from the specter of pervasive 

surveillance designed not to protect the country at large but instead to meet 

other operational goals not sanctioned under the Constitution. In other 

words, how do Congress members balance the interests of both government 

institutions and the individuals they serve? While the constitutional 

provision for the existence of a U.S. intelligence community is vague, what 

was not vague in my period of research was that warrantless wiretapping 

was rules to be in clear violation of the Fourth Amendment.  

The basic premise of Congressional authority over the federal 

bureaucracy has rested on the notion that Congress members have an 

obligation to account for how the funds that they have allocated to agencies 

are being spent. The only way to accomplish this is to create regulations and 

to have regular reports and hearings allowing Congress members the ability 

to question executive branch personnel about these and other issues of 

concern. So how then did Congress members respond to the revelations that 

began with Watergate? Would the legislature use its vast authority to 

‘delegislate’ the U.S. intelligence community? Make it obsolete through 

budgetary constraints? Double down on the agencies and write off 

malfeasance as little more than the product of a few bad apples? Research 

indicated that the answer lay beyond any of these options. Congress 

members felt that the intelligence community was indispensable, but that 

the community suffered institutional problems that could not be solved 

without their intervention.  
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The historical record does not seem to validate the criticisms of 

academics such as Olmsted and Zegart with respect to the sincerity or 

efficacy of Congress members in this period. It was true that members of 

the Senate did not enact every specific recommendation of the Church 

Committee. The issue of warrantless wiretapping does show that the 

enactment of all of the specific policy goals of the Committee was not the 

most critical result of these investigations. Based upon this historical 

evidence my study proposes that the creation of new wiretapping 

regulations and permanent intelligence oversight committees in both the 

House and the Senate had created a space for Congress members to be 

included in the regular activity of the intelligence community in a manner 

that was unknown in past decades. This narrower focus away from 

sweeping reforms and towards integration of Congress into intelligence 

matters had translated into real successes in the 1970s. 

The thesis of Olmsted in particular seemed to imply that following 

the publication of the Church Committee report, Congress members would 

act as a foil to the intelligence agencies. The suggestion was that 

intelligence agencies inherently and in perpetuity seek to act beyond the 

scope of the law, or to at least push legal boundaries as far as possible. 

Olmsted used numerous examples of malfeasance uncovered in the Church 

investigation to justify this stance. The historical evidence shows that there 

were many times when intelligence operations exceeded legal boundaries, 

especially in the area of warrantless wiretapping. Examples of this will be 

cited in my study. Therefore, space existed for Congress members to 

perform oversight on the intelligence agencies. However, it seems an 

overstatement to imply that such activity was endemic to how intelligence 

agencies functioned. Or that Congress as an institution sought to do more 

than to regulate and seek oversight on the regular activities of the 

intelligence agencies, a move which paradoxically would strengthen the 
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legal standing of the intelligence community as a whole. For example, had 

Congress members opted to write a charter for the FBI, then that agency 

would not only exist merely through a presidential executive order as it does 

now, but would stand on the much firmer ground of a Congressionally 

chartered agency thereby strengthening its legal standing as a legitimate 

entity of the government. 

The United States Congress should be understood as an institution 

that balances between the individual elected member and the institution. At 

the institutional level Congress is as a branch of the federal government 

working in cooperation and contention with the other two branches. When a 

majority of members in Congress takes some position on an issue, or when 

an article of legislation is passed, it is often articulated as ‘Congress has 

done X’. Throughout this work I have referred and will refer to Congress as 

this single institutional entity when this aforementioned condition is met. 

On these occasions I do not imply that Congress members are speaking with 

absolute consensus on any particular issue. It is more accurate to regard the 

actions taken by Congress as reflecting the dominant Congress members 

voices on a subject at any given time. This can and does change, not only as 

a reflection of the political climate, but also as a result of changes to 

congressional membership. It also bears note that the two chambers of 

Congress, the House and Senate, could and do reach radically different 

conclusions on any given issue as well. At the individual level Congress 

functions through the internal relationships between members. Unlike the 

Office of the President that is focused on one elected official, Congress is 

made up of 535 elected members: 435 members are in the House and 100 in 

the Senate. These members represent a broad base of opinion as reflected by 

their local constituencies. The priorities of individual members are as much 

a product of their own ambitions to seek reelection or higher office, as it is 

to represent the bodies that elected them. This point is critical as the works 



 29 

of the committees discussed in my study are examined. Regardless of what 

investigation or oversight apparatus is under debate within the greater 

Congressional corpus, it is a product of negotiation and often compromise 

between individual members. This process begins in the Congressional 

committee. 

To understand how Congress works at this individual level it is 

important to understand the most essential sub-unit of Congress, the 

committee. President Woodrow Wilson, in his 1885 book Congressional 

Government, wrote that because of the committee system, legislation was 

the aggregate of bargaining between majority and minority parties as well as 

the opinions of individual members. Wilson also noted the important role 

committees played in the institutional relationship between Congress and 

the executive branch, writing:  

 

It is quite evident that the means which Congress has of 
controlling the departments and of exercising the searching 
oversight at which it aims are limited and defective . . . its 
intercourse with the departments has no easier channels than 
private consultations between executive officials and the 
Committees.29  

 

Scholar George B. Galloway added: “In practice, Congress functions 

not as a unified institution, but as a collection of semi-autonomous 

committees that seldom act in unison."30 So while party affiliation helps to 

drive votes, control of the committees is the tool that drives what proposals 

will be put to a vote.  

                                                
29 Woodrow Wilson, Congressional Government: A Study in American Politics (New 
Brunswick, NJ: Transaction Publishers, 2002), 93. 
30 George B. Galloway, History of the House of Representatives (New York: Crowell, 
1962), 99. 
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It is important to this study for one to understand the purpose of a 

Congressional committee and the structural limits imposed on oversight. 

Congressional committees are in their most basic form legislative sub-units 

that are tasked with specific duties whose work is reported back to the larger 

body they serve, either the House, the Senate or, in the case of a joint-

committee, both chambers. Congressional committees can have legislative, 

investigative, oversight and/or administrative duties. 

For the purposes of this study, the Special Committee is of most 

interest as it was the mechanism chosen by both chambers of Congress to 

investigate the Office of the President and the intelligence community 

during my period of research. Despite her criticisms of the final efforts of 

Congress members in the 1970s, Olmsted noted the important function of 

oversight on the executive branch when writing:  

 

By demanding an investigation of an executive agency, 
congressmen were exercising an important duty of the 
legislative branch. One of Congress’s most significant 
functions in the system of constitutional checks-and-balances 
is to oversee the president’s bureaucracy.31  

  

Even critics of the period such as Olmsted saw the crucial role 

played by Congress members in the area of oversight. The academic debate 

therefore extends into a better understanding of the nature of the 

relationship between the Office of the President and Congress members on 

intelligence matters. We can see a unified debate that begins with 

Schlesinger’s Imperial Presidency theory carried forward by academics 

such as de Grazia, and onward today by others such as Olmsted and 

Johnson. My study contributes to this debate by offering an alternative 

                                                
31 Olmsted, Challenging the Secret Government, 42. 
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understanding of Presidential-Congressional relations through the prism of 

the intelligence reforms of the 1970s: specifically how Congress members 

concerned with violations of privacy rights such as the Fourth Amendment 

sought to bring domestic intelligence operations back within legal territory. 

It is critical to note that Congressional reforms on intelligence-based 

domestic wiretapping were due to an institutional deviation that reflected 

pressure brought upon Congress members by an outraged public, post-

Watergate changes within Congressional membership, and not the least a 

repudiation of President Nixon and the executive branch over Watergate in 

general. Moe’s version of Congressional Dominance Theory accounted for 

not merely the role played by Congress members when regulating 

wiretapping, but also their limits when balanced against the other two 

branches of the federal government as well as the bureaucracy itself. In my 

study I will demonstrate why the Pike Committee efforts ended in failure, 

while those of the Church Committee met with greater success, even though 

both investigations stood on firm constitutional bases. Taking the rough 

measure of legislative exertion as a gauge of sincerity, these investigations 

along with committee hearings, spanned most of the 1970s and multiple 

sessions of Congress and included the work of hundreds of Congress 

members and their staffs. By focusing on constitutionally protected rights 

such as privacy and freedom from warrantless wiretapping I am able to 

illustrate that what took place during my period of research was an 

institutional shift both within Congress and with respect to the legislature’s 

relationship with the White House and intelligence agencies. However, this 

shift was only temporary and would in the coming decades return to much 

the state it had been in prior to the intelligence reforms of the 1970s. 

Not all academics felt that the committee system was an efficient 

means of running Congress. Zegart, in her book Spying Blind, provided a 

damning assessment about Congressional committees and their role in 
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investigation and oversight. Here she did not address if Congress had the 

correct authority to perform oversight. Instead she focused on more 

practical issues related to Congressional oversight. She detailed how the 

structure of committees was such that they prevented their own reform, 

even when outside assessments called for them. Zegart wrote: “Congress 

was the only government entity that failed to implement a single 

recommendation for reform during the decade . . . you have to start with the 

committee structure and nobody has ever been able to crack that.”32 

Moreover she goes on to detail the institutional prerogatives enjoyed by the 

bureaucracy and how these privileges make them fundamentally resistant to 

oversight and reform efforts. According to Zegart: “Although congressional 

scholars have made much of Congress’s oversight powers, the fact is that 

government agencies almost never fear that poor performance will lead to 

their death and replacement by newer, fitter organizations.”33  

For the purposes of this study the post-World War Two collection of 

agencies that controlled domestic and foreign intelligence matters for the 

United States Government will be referred to as the White House – 

Intelligence Community Relationship (WH-ICR). Based upon my research 

this term best reflects the state of affairs with respect to how intelligence 

operations were conceived, carried out and upon whom authority and 

responsibility were distributed. I name the White House first in this 

Relationship since the Office of the President is the legal authority over the 

executive branch as outlined in Article II of the United States 

Constitution.34 The American intelligence community was made up of a 

                                                
32 Amy B. Zegart, Spying Blind, 154. 
33 Ibid, 54. 
34 United States constitution under Article II, Section I: “The executive power shall be 
vested in a president of the United States of America.“ Section III details the president’s 
authority over the federal bureaucracy: “He … shall appoint … other officers of the United 
States, whose appointments are not herein otherwise provided for, and which shall be 
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number of overlapping and in some cases competing civilian and military 

agencies. Civilian agencies included, but were not limited to, the Central 

Intelligence Agency (CIA), the Federal Bureau of Investigation (FBI), as 

well as the intelligence offices of the State Department, Internal Revenue 

Service (IRS) and other agencies and departments. Military intelligence 

agencies included the National Security Agency (NSA), the Office of Naval 

Intelligence (ONI) and the Defense Intelligence Agency (DIA) as well as 

other minor agencies that fall under the overall authority of the Department 

of Defense (DoD). Numerous other agencies either carried out direct covert 

action or filled supporting roles for such and so too can be included under 

this umbrella. As they are all part of the executive branch, the Intelligence 

Community is named second and is slightly subordinated within the White 

House – Intelligence Community Relationship. 

I should also mention the role played by military intelligence 

agencies in my research. Because my study focuses on warrantless 

wiretapping as the vehicle Congress members used to become part of the 

White House – Intelligence Community Relationship, the two case studies I 

chose to examine came from civilian intelligence agencies. This should not 

be interpreted as an implication that the military intelligence bodies were 

unimportant to the overarching question regarding Congressional oversight 

of the intelligence agencies. Examining the history of warrantless 

wiretapping, my research indicated that the civilian agencies played a far 

greater role in domestic electronic surveillance operations than had the 

military; however, this is not a definitive conclusion as the budget 

                                                                                                                       
established by law: but the Congress may by law vest the appointment of such inferior 
officers, as they think proper, in the president alone, in the courts of law, or in the heads of 
departments.” "America’s Founding Documents," National Archives and Records 
Administration, accessed November 01, 2015, 
http://www.archives.gov/exhibits/charters/constitution_transcript.html. 
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distribution between military and civilian intelligence agencies is classified 

and therefore not available to research. In fact, Congress members 

themselves may not have a clear picture in this regard. However, by the end 

of the 1970s members of Congress would eventually perform oversight on 

both civilian and military intelligence agencies and their departments.  

The term “relationship” is to imply that no true chain of authority 

existed between presidents and the long-serving intelligence agency 

officials who operated at all levels of their organizations. Agency personnel 

often enjoyed a longevity in their jobs undreamt by any president. While 

some intelligence agency officials could be in their positions for decades, 

the president was restricted under the constitution from serving more than 

eight years. This is an important point to reiterate because it also helps us 

understand that in the view of intelligence agency employees, presidents 

were seen as temporary office holders while agency officials were 

employed over the long term. As a result, troublesome presidents could be 

sidelined while intelligence bureaucrats maintained their operations in 

secret, or simply bided their time until a more receptive administration was 

in charge. 

One of the most effective means that intelligence bureaucrats had for 

creating their own authority was through prior approval. Once intelligence 

bureaucrats received approval from a sitting president for some operation, 

they were motivated to keep knowledge of these operations within the 

particular agencies they worked for. In this dynamic, a space was created in 

which the Intelligence Community side of the relationship had claimed and 

asserted operational authority never envisioned by Congress members, 

Supreme Court justices or the American public. As a result, operational 

authority was grandfathered from one presidential administration to another, 

oftentimes without ever letting the new president become aware of the 

existence of these past operations, unless it became advantageous to do so. 
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By the 1960s agencies began to treat domestic intelligence tasks as little 

more than a routine part of their job instead of a special dispensation to 

meet a discrete situation such as combating foreign espionage during World 

War Two.  

The main thesis of this study is that the best way for Congress 

members to address their concerns about violations of privacy and create 

additional regulations and oversight on wiretapping was to transform 

executive-dominated intelligence activity into a White House – 

Congressional – Intelligence Community Relationship. Moreover, this 

realignment of intelligence responsibilities was the overarching goal of 

Congress members during my period of research. My study therefore 

examines Congressional action at both the institutional and individual levels 

through legislative initiatives as well as directed committee work. Congress 

members in the 1970s sought two paths towards achieving their goal of 

integration into the intelligence lifecycle. The first was through new 

legislation that created additional regulatory controls on intelligence-based 

wiretapping. The second was via regular committee work that performed 

oversight on the intelligence agencies. The new intelligence oversight 

lifecycle would consist of executive branch programs or operations using 

wiretapping would apply for a warrant at the Congressionally created FISA 

court, the judicial branch would rule on the application, and Congress would 

receive regular reports from the FISA court regarding its activities. Then 

Congress members would have the ability to review and modify that court 

and its procedures as need arose. 
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d. Sources 

 

My study utilizes a wide variety of historical records to better understand 

the regulatory context in which illegal intelligence activity was conducted, 

specifically those that violated Constitutional guarantees to privacy. 

Moreover, once privacy violations and illegal activities were discovered 

Congress members investigated, applied additional regulation and created a 

Congressional oversight regime on the White House – Intelligence 

Community Relationship. The primary focus of my study is on the most 

constitutionally explicit portion of these oversight efforts, the regulation and 

oversight of domestic wiretapping as it relates to privacy protections 

guaranteed under the Fourth Amendment.  

The main source material that I utilized for the period of my study, 

1973 to 1980, came from Congressional committee reports, relevant 

legislation and the Congressional Record. The committees include the 1973 

United States Senate Select Committee on Presidential Campaign Activities, 

also known as the Ervin Committee, the 1975 United States Senate Select 

Committee to Study Governmental Operations with Respect to Intelligence 

Activities hereafter referred to here as the Church Committee, and from 

House records, the 1975 United States House Permanent Select Committee 

on Intelligence more commonly known as the Pike Committee. Among the 

relevant legislations included is the Foreign Intelligence Surveillance Act of 

1978 and the Intelligence Oversight Act of 1980. I was also able to secure 

an interview with Senator Frank Church’s aide on the Committee, historian 

Loch Johnson. Most critical to illustrating the high level of consensus 

among legislators are the key committee and subcommittee meetings where 

these laws as well as other proposals had been worked out. What we see in 

the totality of the research is that while some Congress members took the 
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lead on one issue or another, these roles were never the sine quo non of the 

reform effort. The tide of reform within Congress during this period had 

been such that had a particular Senator not made a proposal for reform, 

another would have likely taken it up. Such was the mood amongst 

Congress members immediately following the discovery of the Watergate 

scandal. 

It is also necessary to point out that because my research deals with 

Congressional regulation and oversight of intelligence matters, there is 

material that is still classified. Unlike other researches where the totality of 

source material is made available to scholars, almost any study involving 

intelligence matters will face the issue of classified materials. This type of 

limitation is frustrating because materials that are unavailable to examine 

could alter the conclusions arrived upon. However, this circumstance 

provides some additional opportunities as well. At some point in the future 

these materials will become available and it will be interesting to see how 

new revelations affect both my work as well as the work of other 

researchers in this area. However, we do have access to the substantive 

records based on how legislation came out of various committees and floor 

discussions with no major problems brought out.  

Whatever may lay in the future, as of the time of my study I had to 

accommodate the reality that there were materials unavailable to research. 

Although I was able to gather a great deal of historical data from various 

sources it should be noted that there are still gaps in the record. For 

example, nowhere in the Congressional Record nor in the committee reports 

cited is there information about private conversations or behind the scenes 

negotiations between either members of Congress or other employees of the 

government. For example, the lack of a complete Pike Committee Report 

limits our knowledge about its work on intelligence budgets. This deficit 

includes information before the Committee met as well as what proposals 
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the Committee members made, if any, to adjust these budgets. Finally, in 

relation to Congressional efforts, although we can make assumptions about 

the opinions of members towards establishing Congressional oversight 

mechanisms based upon what positions they took and the statements that 

were recorded in the available archival material, it is impossible to know 

how demeanors were influenced by either political considerations, policy 

objectives or even through the conversion of becoming a true believer of 

intelligence reform. Therefore, my study recognizes that it represents an 

incomplete picture of my period of research and that if and when these 

records do become available, further opportunities for research will open 

up. 

Among the legislative materials I utilized in the post-intelligence 

investigation portion of my period of research were S.1566, the Foreign 

Intelligence Surveillance Act of 1978 (FISA), that introduced the first 

intelligence-specific wiretapping regulations as well as established a special 

body to adjudicate wiretapping requests, the Foreign Intelligence 

Surveillance Court (FISC). I also examined the records for both Senate 

Resolution 400 (S.R.400) and the Intelligence Oversight Act of 1980 (IOA), 

which together created the Permanent Senate Select Committee on 

Intelligence. Additionally, I utilized records not merely from the completed 

legislations but also much of the debate materials that took place both 

within controlling committees as well as debate that occurred on the Senate 

floor. 

Within Congress we see members pursue their own individual 

reelections or aspire to higher office within the government. However, the 

records within the debate over privacy and the discussion of wiretapping 

regulation and intelligence oversight indicated two factions. The first group, 

motivated by their individual agendas, were those members who argued in 

favor of more robust attention towards the individual rights of American 
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citizens. The second faction, similarly motivated, resisted the first in favor 

of a posture seen as strong on crime and strong in the area of anti-

Communism. Which group an individual member found him or herself in 

was as much dictated by their party allegiance as it was by what region of 

the country they came from and the expectations of their constituency. Of 

course, there existed a gradient of opinion within and between these two 

positions, but they represent at least the major policy positions taken on 

privacy, regulation and oversight at this time. 

My research not only covered the legislative side during this period. 

I researched the records of the Richard Nixon, Gerald Ford and Jimmy 

Carter Administrations. This material included internal White House 

communications and discussions about the activities of the aforementioned 

Congressional committees as well as how these administrations formulated 

legal positions regarding the creation of permanent oversight committees. 

These records were very important because they illustrated how each 

administration dealt with intelligence material. The Ford administration was 

clearly the more adversarial, while Carter sought greater comity with 

Congress members. In each case however, the administrations still worked 

to maintain institutional prerogatives as much as was possible. 

There is a temptation to conclude that each president’s stance could 

be attributed to party affiliation. Instead there seemed to be more nuanced 

factors at play. This point is interesting when one considers that prior to 

assuming the presidency, Ford was the Speaker of the House of 

Representatives and a long-standing member of Congress, while President 

Carter had no background at all serving in Congress but was the former 

Governor of Georgia. Yet it was Ford who took a harder line with Congress 

than his successor. Could one then conclude that Ford’s more intimate 

relationship with Congress and its members made him more suspicious 

about the motives of members in the House and Senate? Had Carter’s lack 
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of experience in this area made him more amenable to negotiation with 

Congress members? Or could these stances be simply driven by the 

personalities of each man? It is difficult to conclude with any reasonable 

certainty which factor or combination of factors was at play here, but it 

would be too simplistic to conclude that party affiliation was the only driver 

for forming their respective political stances. 

 With the evidence gathered from the archival sources noted above, 

this study examines the transitive period from Schlesinger’s executive-

centric Imperial Presidency active in the pre-Watergate period through the 

period of Congressional resurgence ending in 1980. This analysis applies 

Moe’s revised Congressional Dominance approach that includes numerous 

and competing government stakeholders as a balanced understanding 

regarding the influence of institutional actors concerning the establishment 

of intelligence based wiretapping regulations and oversight.  

 In keeping with Moe’s suggestions in a revised Congressional 

Dominance model this research takes a more nuanced interpretation of the 

efficacy of Congress in the 1970s. Some privacy reform measures 

demanded of the White House – Intelligence Community Relationship by 

Congress members were in the name of an outraged and disillusioned 

public. Other members sought inclusion into the routine activities of this 

relationship. The records revealed that the priorities of the vast majority of 

members within Congress in the 1970s were to reclaim their role as an 

institutional stakeholder and to be included as a permanent part of the 

intelligence apparatus through oversight.  

Considering the facts within the historical record this study adopts 

this general understanding offered by Moe. Therefore, I intend to 

demonstrate that the true goal and measure of success of the 1970s 

Congressional oversight efforts should be regarded in terms of inclusion 

into the covert operations lifecycle and thereby reinventing the former Cold 
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War relationship as part of the aforementioned White House – 

Congressional – Intelligence Community Relationship. The creation of 

regulatory and oversight mechanisms was the vehicle to this more inclusive 

end: it was not an end unto itself.  

In the spirit of Moe’s revised model, it seems the steps taken by pro-

oversight Congress members were both wise and effective. Zegart asserted 

that even if we concede that there was a failure on the part of later 

Congresses to maintain a high level of fidelity to the regulatory and 

oversight mechanisms set up in the 1970s this cannot be interpreted as a 

failure of those members in office during the period of my study. Just as the 

Framers of the Constitution were powerless to control how future 

generations may misuse constitutional provisions, so too we can say that 

Congress members in the 1970s bore no responsibility if future Congresses 

misused or watered down these intelligence reforms. 

 

 

e. Subtopics 

 

In order to illustrate the process by which Congress members created 

intelligence oversight mechanisms this study is broken down into four main 

sections. Section 1 sets forth the legal environment that Congress members 

and the Supreme Court had created prior to 1970, which I term the Era of 

Regulation Without Oversight. Chapter 1 illustrates how both Congress 

members and Supreme Court justices began to articulate legal positions 

concerning wiretapping and similar electronic surveillance techniques 

applied in a domestic context. Beginning in the 1920s the reader will see the 

early and sharp divergence of opinion between the Court and Congress on 

the legality of wiretapping. For their part, Congress members in 1934 

passed the Communications Act that held all warrantless wiretapping to be 
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illegal. Despite this Act of Congress there was at this time no recognized 

Fourth Amendment privacy protection against electronic surveillance as a 

trespass itself. In this period, the only Fourth Amendment protections that 

applied to wiretapping were those that applied to any other physical search 

and seizure without court order.  

Chapter 2 looks to the legal shift on this question that occurred in the 

late 1960s. We see the Supreme Court and Congress unify in their 

understanding of the legal context of warrantless wiretapping. Specifically, 

chapter 2 will demonstrate how these two branches definitively linked a 

citizen’s constitutional right to privacy under the Fourth Amendment to the 

use of government sponsored wiretapping. Despite these legal findings and 

legislation, the White House – Intelligence Community Relationship 

stakeholders continued to enjoy self-oversight and all but ignored the other 

two branches on the question of warrantless wiretapping. This can therefore 

be considered the Era of Regulation in the Absence of Oversight. 

Section 2 sets out the process by which the House of Representatives 

and the Senate conducted comprehensive investigations into the White 

House – Intelligence Community Relationship through the creation of the 

Watergate, Pike and Church Committees. Chapter 3 is an overview of the 

Senate’s Watergate Committee inquiry that began in 1973 to investigate the 

break-in of the Democratic National Headquarters and any possible links to 

the Richard Nixon Administration. In addition to culpability in the break-in, 

the Watergate Committee also uncovered a White House inspired domestic 

intelligence plan that included all of the major civilian and military 

intelligence agencies. This revelation would help propel later targeted 

Congressional intelligence investigations. 

In Chapter 4 this study focuses on the Ford White House initiated 

Rockefeller Commission. Much more limited in scope, the Rockefeller 

Commission held hearings on only the Central Intelligence Agency. This 
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executive branch-initiated effort was largely met with suspicion and 

incredulity and served as a last effort to try and maintain executive branch 

hegemony over intelligence matters. 

Chapter 5 is an examination of the House’s failed Pike Committee 

investigation. This chapter will draw conclusions as to why this report was 

and remains classified and unpublished by Congress. It illustrates how 

members of Congress not only pursued their investigation over the 

objections of those in the executive branch, but how such an investigation 

was limited by the need for that branch’s cooperation. The work of the 

Church Committee serves as a stark contrast to this failed effort in the 

House. 

In chapters 6 through 8 I examine the Church Committee 

investigation and its creation, as well as the two intelligence operations that 

best related to my research’s focus on issues of domestic intelligence 

operations, privacy, violations of the Fourth Amendment and the use of 

warrantless wiretapping. The first is the FBI’s domestic Counter 

Intelligence Program also known as COINTELPRO. The second will be the 

CIA’s Operation CHAOS. Both programs utilized warrantless wiretapping 

as well as other intrusive techniques to spy on American citizens and violate 

their constitutional rights to privacy recognized by the Supreme Court and 

Congress between 1967 and 68.  

Section 3 of my study examines the post-investigatory period and 

the reforms enacted by Congress members as a result of the committee 

investigations into the intelligence community. The focus of Chapter 9 is 

the examination of the legislative work of the 94rd through the 96th 

Congresses that spanned 1976 - 1980 and the negotiations between 

Presidents Ford and Carter and Congress members that helped pave the way 

to create a White House – Congressional – Intelligence Community 

Relationship.  
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Chapter 10 looks at the first Congressional effort to regulate the use 

of intelligence-based wiretapping and other electronic surveillance within 

the United States, the Foreign Intelligence Surveillance Act of 1978. 

Chapter 11 covers Congressional efforts to establish permanent oversight 

bodies on the White House – Intelligence Community Relationship. Senate 

Resolution 400 created the first permanent Senate intelligence oversight 

committee. And the last Congressional action will be the Intelligence 

Oversight Act of 1980 that refined the earlier S.R. 400.  

The three Acts under discussion here are not meant to imply that 

they were the entirety of Congressional action taken with respect to the 

White House – Intelligence Community Relationship. Instead they represent 

the clearest steps by the legislature to address their privacy concerns and 

regulate the use of domestic intelligence-based wiretapping and other 

electronic surveillance techniques and to create a permanent oversight 

system generally. For archival materials, my study relies upon committee 

testimony, Senate floor debates as well as the internal studies that Congress 

relied upon to erect the regulatory and oversight mechanisms on intelligence 

in the 1970s. Scholarship along with my own research indicates that it was 

Senate members who took the most significant action in this period and 

therefore it is their work that will be primarily examined in my study. This 

is not to diminish the work conducted on the House side but represents the 

reality of available Congressional records during this era.  

Finally, Section 4’s Chapter 12 examines five critical challenges 

faced by Congress members after the 1970s and how changes both 

politically and within and beyond Congress had influenced the work 

conducted in the main period of my research. What I look at are the post-

1970s Congressional efforts in the areas of privacy, wiretapping and 

oversight. Chapter 12 examines first the set of 1980s legislative initiatives 

known as the Boland Amendments as well as how the 2001 USA Patriot 
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Act had amended the Foreign Intelligence Surveillance Act of 1978 and 

what this meant to the intent of the original legislators in the 1970s. The last 

issue addressed in the post-1970s period of my research is how the Senate 

Intelligence Committee had handled revelations of CIA-run torture sites 

during and after the Iraq War of 2003. 

My research findings indicate that instead of seeing the intelligence 

reform efforts of Congress in the 1970s as a failure because members did 

not take an aggressive line against the White House – Intelligence 

Community Relationship, the goals of the majority of Congress members 

were different. Congress members made a sincere effort, constrained by the 

political realities of competing and conflicting agendas between branches of 

government and within their own institution, to create those changes which 

were possible to make. In other words, to condemn Congressional reforms 

in the 1970s is to essentially make perfection the enemy of progress by 

decrying anything less than a revolutionary change to intelligence business 

as an abdication of the duty Congress members had here. Instead the real 

goal of members in Congress, which was largely successful, was to seek 

reforms in how intelligence operations were conducted through addressing 

privacy violations. This included the creation of new intelligence-based 

regulatory controls and a permanent oversight committee in each chamber 

of Congress. By so doing, Congress members had successfully included 

their branch into the regular function of American intelligence activities and 

therefore transformed the prior executive branch arrangement into a White 

House – Congressional – Intelligence Community Relationship.  

  

 

 

 

 




