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Chapter 12: Changes to FISA From the Boland Amendments Through 

the Patriot Act 

 

 

Oversight worked pretty well in the 1980s. Sometime in the 1990s, it began 

to mirror the rest of Congress, mirror the way other committees work. It 

caught the spirit of partisan politics that we see elsewhere in the Congress. 

The committees discovered television. The partisan spirit that infected them 

has, for example, I think, prevented them now, for the fifth year — unless 

they make a breakthrough — for the fifth year, in coming to an agreement 

on a bill authorizing the intelligence budget. 

John McLaughlin former acting CIA Director 20041  

 

 

This last chapter of my study will examine the impact of the work of the 

93rd through 96th Congresses in subsequent decades. Moreover, I will survey 

the treatment of citizen privacy issues and protections that seemed to have 

been renegotiated in the decades after the 1970s.  Specifically, I look at five 

points in time following the reforms of the 1970s, these will be divided into 

two parts. The first three will cover areas of oversight where Congress 

members took a key role while the last two concern members abdication of 

their responsibility and instead deferring to the executive branch. The 

reason for structuring the chapter not chronologically but by the level of 

Congressional engagement was done in order to better contextualize how in 

subsequent decades from the 1970s had begun a slow drift away from those 

reforms to a return to executive-centric oversight. 
                                                
1 “Intelligence Oversight: Is Congress the Problem,” PBS NewsHour, 3 August 2010. 
http://www.pbs.org/newshour/bb/government_programs-july-dec10-intelligence_08-03/ 
Accessed on 10 October 2016. 
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The first occurred almost immediately after my main period of study. 

These are the 1982 to 1984 pieces of legislation that have come to be 

collectively known as the Boland Amendments, which restrained U.S. 

intelligence activity in Nicaragua. The Ronald Reagan Administration, 

unhappy with the Sandinista overthrow of the Somoza government had 

begun to arm and fund the Contra rebels. Additionally, CIA Director Bill 

Casey also authorized covert operations against the Central American 

country. In short order Reagan faced opposition from Congress members 

who forbade his Administration from using United States funds for these 

operations.  

The second point followed the 11 September 2001 terror attacks in New 

York City and Washington, D.C. These attacks motivated Congress 

members at the time to repudiate much of the wiretapping reform efforts of 

the 1970s through the Uniting and Strengthening America by Providing 

Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 

2001, more commonly known as the USA PATRIOT Act. In addition to the 

USA PATRIOT Act, in 2008 Congress members chose to make 

fundamental changes to the Foreign Intelligence Surveillance Act of 1978.2 

                                                
2 Gonzales and Mueller gave testimony before the Committee regarding the Bush 
Administration’s use of the 1978 FISA legislation and how it interacted with the 2001 
PATRIOT Act. It was made clear to the Committee that both legislations were critical to 
Executive branch efforts prosecuting the war on terrorism and that they were open to 
suggestions from Congress, but they stated: “However, we will not support any proposal 
that would undermine our ability to combat terrorism effectively.” They noted for the 
Committee: “In 2000, 1,120 applications for surveillance or search were filed under FISA. 
As the Department’s public annual FISA report sent to Congress on April 1, 2005 states, in 
2004 we filed 1,758 applications, a 74% increase in four years. Of the 1,758 applications 
made in 2004, none were denied, although 94 were modified by the FISA court in some 
substantive way.” Their testimony regarding specific between legislations was called, The 
Wall which was the period before the USA PATRIOT Act was passed. During this time the 
FISC viewed instances of more significant interaction between agencies as both in greater 
need of FISC review as well as more often a law enforcement instead of an intelligence 
matter. Once the PATRIOT Act was passed: “…the USA PATRIOT Act helped bring 
down this wall separating intelligence and law enforcement officials. They erased 
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It is not surprising that FISA legislation would be amended at some point in 

the years after my main period of research of 1973-1980. With a return to an 

increasingly foreign policy focused government that accompanied the War 

on Terrorism begun under the George W. Bush presidency, Congress 

members again began to defer to the Office of the Presidency in a way that 

resembled pre-Watergate levels. Pressure to conform was brought on 

Congress members during the Bush presidency with greater calls from 

figures such as Justice Department attorney John Yoo arguing for a Unitary 

Executive. Yoo theorized a post-9/11 presidency in much the same mold as 

Schlesinger’s Imperial Presidencies of earlier decades. However, Yoo 

argued for this role in a positive sense while Schlesinger’s take on 

Executive-dominated government reads more like a cautionary tale. 

In addition to changing political realities such as a change of 

Congressional membership as well as an evolving electorate, technological 

innovations would also play a role in the watering down of the 1970s reform 

efforts. As time moved further away from the main period of my study, 

telecommunications began to shift from almost exclusively traditional 

telephone and telephone-derivative technologies to internet-based 

communications. This meant that legislation which was intended to regulate 

telephone communications may not be entirely applicable to modern 

                                                                                                                       
perceived statutory impediment to more robust information sharing between intelligence 
and law enforcement personnel. They also provided the necessary impetus for the removal 
of the formal administrative restrictions as well as the informal cultural restrictions on 
information sharing.” Gonzales and Mueller noted that the USA PATRIOT Act was set to 
expire a few months after their April 2005 testimony and that because it facilitated greater 
cooperation between law enforcement and intelligence agencies, they advocated that it be 
renewed. Failure to do so, they claimed, would cause manifest damage to the ability of 
Executive branch agencies to manage the war on terrorism. Federal Bureau of Investigation 
website. Testimony of U.S. Attorney General Alberto R. Gonzales and Robert S. Mueller II 
Director Federal Bureau of Investigation to the Select Committee on Intelligence United 
States Senate. Washington, DC. 27 April 2005.  
https://archives.fbi.gov/archives/news/testimony/usa-patriot-act-amendments-to-foreign-
intelligence-surveillance-act-authorities - Accessed on 10 October 2016. 
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technologies. Moreover, with the aid of computing power government 

agencies no longer required the actual conversation to make the tap useful. 

Instead the data that was stripped from the communication itself was 

enough for agencies like the NSA to achieve their operational goals. This 

information was called ‘metadata’ and with enough of it collected on a 

target, intelligence agencies could make accurate guesses about one’s 

activities. In his article “NSA Metadata Collection and the Fourth 

Amendment,” Joseph Mornin characterizes it as follows, “Metadata 

includes information about a phone call – who, where, and how long – 

but not the content of the conversation.”3 While everyone agrees that the 

collection of metadata means that the contents of private conversations 

are kept private, Mornin points to three reasons why government 

agencies such as the NSA spend missions on these operations, 

“Metadata can expose private information on three distinct levels: first, 

records of individual calls; second, a caller’s records collected over 

time; and third, an aggregation of many callers’ records.”4 

The third point to be examined in this chapter concerns the discovery of 

secret CIA run torture facilities during the George W. Bush administration’s 

War on Terror campaign in which foreign nationals were subject to 

extraordinary rendition, or the kidnapping of a private citizen by the U.S. 

government. This also involves the transport of the suspect from one 

country to another where torture would be carried out. This part focuses on 

how the Senate intelligence committee treated the discovery of the CIA 

operation as well as how they interacted with the Agency over this 

information. This episode, while perhaps not the first since the 1970s, was 

                                                
3 Joseph Mornin, "NSA Metadata Collection and the Fourth Amendment," Berkley 
Technology Law Journal 29, no. 4 (August 1, 2014): 986, accessed November 12, 2018, 
https://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=2042&context=btlj. 
4 Ibid. 
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perhaps the most illustrative of how the nature of the relationship between 

executive and legislative branches had developed since my main period of 

my research. 

Point four examines the work of the Aspin-Brown Commission that 

investigated the role the U.S. intelligence agencies would play in a post-

Soviet world. In addition to evaluating the role of U.S. intelligence 

agencies, the Commission creation was also motivated by two events. The 

Battle of Mogadishu, Somalia in 1993 and the Aldrich Ames spy case that 

rocked the CIA and the intelligence community. This Commission, a joint 

effort by the Clinton Administration and Congress, represents the first steep 

departure from the Congress-centric oversight established after 1980. 

Point five is concerned with a second and greater abdication of the 

Congressional oversight role established in the 1970s. The George W. Bush 

Administration took the lead in the September 11th terrorist attack 

investigation, the 9/11 Commission. Here Congress members played an 

even smaller role than taken in the Aspin-Brown case. The investigation 

was dominated by the Bush White House who sought only Congressional 

approval for it to be funded and begin, but otherwise controlled nearly all 

aspects of the Commission’s work.  

The goal of this chapter is to examine how Congress as a body is 

affected by the political realities of the day, in this case the events of the 

Nicaraguan revolution in 1979, the Bush Administration’s prosecution of 

the War on Terror or the revelations concerning a secret torture program run 

by the military and CIA during the War in Iraq as well as an inquiry into the 

state of intelligence following the fall of the Soviet Union and the 

government’s investigation of the 9/11 attacks. The questions I will address 

in this chapter are as follows: In this chapter I will examine how later 

Congresses treat the reforms of the 1970s. In order to do this, I will examine 

five examples. Here I will examine how Congress members in subsequent 
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decades had either held to governance ideals set forth in the 1970s with 

respect to citizen privacy and oversight, or would change their stances along 

with those changes in the political sphere. In so doing this chapter has two 

key portions. The first examines three cases that relate to Congressional 

oversight and/or privacy issues. The first case looks at the Reagan 

Administration’s actions in Nicaragua and how Congress members 

responded to them. This includes the set of amendments passed restricting 

covert activity in that part of Latin America called the Boland Amendments. 

The next part examines how the terror attacks on 11 September 2001 were 

used to justify fundamental changes to how the U.S. intelligence community 

was structured, functioned and how this new paradigm changed issues 

related to citizen privacy and respect for constitutional protections such as 

the Fourth Amendment. This came in the form of the USA PATRIOT Act 

of 2001. It includes how earlier legislation such as FISA was directly 

affected. The final case in this portion examines the events surrounding the 

CIA Torture Report following instances of torture in the Gulf War and 

occupation. This includes allegations that the CIA had conducted 

surveillance on Committee staff including perhaps some Senate members as 

well. 

The second section covers two instances where Congress members 

abdicated their oversight role in favor of executive branch domination. The 

first case here looks at the treatment of the Aspin-Brown Commission. This 

Clinton era commission was set up to examine issues related to the post-

Cold War structure of the U.S. intelligence community as well as an 

investigation into the deaths of U.S. Army rangers in Mogadishu, Somalia. 

In this case Congress was part of the formation of the Commission but held 

a junior role, deferring the majority of Commission members to be chosen 

by the Clinton White House. In the second case I survey the manner in 

which the 9/11 Commission was created, the subordinate role played by 
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Congress members, and the total domination of that body by the George W. 

Bush White House. 

 

 

12.a. Congressional Oversight in the Post-1970s 

 

 

12.a.1. The Boland Amendments 

 

In 1979, following decades of rule over Nicaragua that dated back to the 

1930s, the last of the Somoza Dynasty, Anastasio Somoza DeBayle was 

overthrown by the revolutionary Sandinista National Liberation Front. The 

rebels had been fighting Somoza’s government since the 1960s. The war in 

Nicaragua was as much a proxy Cold War event as it was an internal civil 

war. The Sandinistas received strong support from the U.S.S.R. and Cuba, 

while the Somoza government was allied with the United States, Israel and 

other Western actors. However, U.S. support ended during the late 1970s 

when the Carter Administration refused to provide continuing support to 

Somoza based upon a documented record of human rights abuses. Without 

this vital support the Somoza government had no hope in repelling the 

rebels. 

 Following the overthrow of the Somoza government in 1979 and 

their replacement by the Sandinistas led by Daniel Ortega, the Nicaraguan 

Resistance emerged as a new rebel group. The Nicaraguan Resistance, or 

Contras, was a collection of three main parties. First were former 

Nicaraguan National Guardsmen, second were former anti-Somoza forces 

that also opposed the Sandinistas and finally were the unaligned 

Nicaraguans who also opposed the Sandinistas. Of these groups, the 

Nicaraguan Democratic Force or FDN allied to the first group, rose to the 
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fore. In every case, the newly elected Ronald Reagan Administration 

provided arms, training, and money to the Contras, without which their 

insurgency would have collapsed as had the Somoza government done in 

1979. 

 In 1982 Representative Edward Boland (D-MA) had authored an 

amendment to the 1983 Defense Appropriations Act that forbade any U.S. 

assistance to the Contras for the purpose of overthrowing the Sandinista 

government. The Defense Appropriations Act along with the first Boland 

Amendments was passed in the House by a vote of 411-0 and signed into 

law by president Reagan. The Amendment included prohibitions on support 

from both the Department of Defense as well as the CIA.  

 In 1983, H.R. 4185 and H.R. 2968 were both passed that 

respectively set limits to the amount of money that could be spent for 

military operations in Nicaragua, as well as prohibiting covert operations to 

aid the Contras. In 1984, H. Res. 648 was passed that prohibited any CIA or 

DoD funds from being spent on operations in Nicaragua. On the Senate 

side, in 1985 S. 960 further prohibited the DoD from using any funds or 

resources against the Nicaraguan government. These efforts encapsulate 

what has come to be known as the Boland Amendments. 

 Loch Johnson notes how this was a transformative move for Boland 

who began his oversight career as a stalwart of the intelligence community. 

Johnson illustrated Boland’s early days as Chair of the House Oversight 

Committee, “Representative Boland felt it necessary to be a strong partner 

of the intelligence agencies in the years 1977 to 1982, as a way to offset the 

terrible impression left in the minds of his House colleagues and the public 

about the Pike Committee’s strident attacks against the CIA.”5 However 

                                                
5 Loch K. Johnson, Spy Watching: Intelligence Accountability in the United States (New 
York, NY: Oxford University Press, 2018), Loc. 6442. 
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Boland’s support not merely waned, but turned into opposition to the 

intelligence agencies over the question of Nicaragua. Johnson noted:  

 

By 1982, however, he had become exacerbated about the 
intentions of William J. Casey, especially the DCI’s use of 
covert action to advance the agenda of the Contras against 
the Sandinista regime in Nicaragua. . .. Here was a 
galvanizing moment in Boland’s movement away from 
waving pom-poms and toward taking a harder look at 
intelligence programs.6 

 

 The CIA also ran afoul of the Senate Select Committee on 

Intelligence in 1982, and most notably its chairman Arizona Senator Barry 

Goldwater (R), over the naval mining of Corinto Harbor. In a letter 

published in The New York Times, Goldwater accused Director Casey of 

lying to him about the mining operation in Nicaragua while at the same time 

informing Goldwater’s counterparts in the House intelligence oversight 

committee of the activity.7 The Senator went so far as to complain that his 

                                                
6 Ibid, Loc. 6442. 
7 The full text of the letter read: “Dear Bill: All this past weekend, I've been trying to figure 
out how I can most easily tell you my feelings about the discovery of the president having 
approved mining some of the harbors of Central America.  
It gets down to one, little, simple phrase: I am (expletive deleted)!  
I understand you had briefed the House on this matter. I've heard that. Now, during the 
important debate we had all last week and the week before, on whether we would increase 
funds for the Nicaragua program, we were doing all right until a member of the committee 
charged that the president had approved the mining. I strongly denied that because I had 
never heard of it. I found out the next day that the C.I.A. had, with the written approval of 
the president, engaged in such mining, and the approval came in February! Bill, this is no 
way to run a railroad and I find myself in a hell of a quandary. I am forced to apologize to 
the members of the intelligence committee because I did not know the facts on this. At the 
same time, my counterpart in the House did know.  
The president has asked us to back his foreign policy. Bill, how can we back his foreign 
policy when we don't know what the hell he is doing? Lebanon, yes, we all knew that he 
sent troops over there. But mine the harbors in Nicaragua? This is an act violating 
international law. It is an act of war. For the life of me, I don't see how we are going to 
explain it.  
My simple guess is that the House is going to defeat this supplemental and we will not be 
in any position to put up much of an argument after we were not given the information we 
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reputation was tarnished with fellow Senate intelligence committee 

members as a result by assuring them that no such operation existed, as 

Casey had informed him. This had helped sour Goldwater’s historically 

strong support for intelligence agencies thereafter. In my interview with 

Professor Loch Johnson, he indicated: “Senators have great institutional 

pride in the Senate and will fight hard to ensure its prerogatives – even 

Goldwater (see his spat with DCI Casey).”8 

 In his book Spy Watching, Johnson goes even deeper into the sea 

change experienced by Goldwater. Like Boland he noted, “Goldwater 

initially played the role of ostrich, deferring to DCI Casey and the 

intelligence agencies.”9 Goldwater had at first even opposed the Boland 

Amendments on the grounds that Congress was overstepping its authority 

into the realm of the President by restricting covert activity. As we saw in 

his letter to DCI Casey, this had all changed by the mid-1980s. Johnson 

writes of Goldwater, “In 1984, DCI Casey managed to do the seemingly 

impossible: he singlehandedly turned the intelligence community’s most 

reliable ostrich on Capitol Hill – Barry Goldwater – into one of the most 

vocal skeptics.”10 As in his interview answer to me, Johnson reiterated 

Goldwater’s loyalty to the Senate when writing, “Goldwater’s institutional 

instincts as a U.S. senator now flared and, temporarily at least, 

                                                                                                                       
were entitled to receive; particularly, if my memory serves me correctly, when you briefed 
us on Central America just a couple of weeks ago. And the order was signed before that.  
I don't like this. I don't like it one bit from the president or from you. I don't think we need 
a lot of lengthy explanations. The deed has been done and, in the future, if anything like 
this happens, I'm going to rase [sic] one hell of a lot of fuss about it in public. Sincerely, 
BARRY GOLDWATER” "TEXT OF GOLDWATER'S LETTER TO THE HEAD OF 
C.I.A.," The New York Times, April 11, 1984, accessed January 31, 2017, 
http://www.nytimes.com/1984/04/11/world/text-of-goldwater-s-letter-to-the-head-of-
cia.html. 
8 "Interview with Professor Loch K. Johnson., " e-mail interview by author, July 24, 2013. 
9 Johnson, Spy Watching, Loc. 6468. 
10 Ibid, Loc. 6498. 
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overwhelmed his core blind allegiance to the president and the CIA on 

anything to do with security.”11 

 The purpose of the CIA’s operation to mine the harbor at Corinto 

was to disrupt Nicaraguan commerce that relied heavily on petroleum 

imports and cotton exports. As a result of this perceived betrayal of 

Goldwater by the CIA, one of the Agency’s strongest supporters in the 

Senate had been turned away from his stalwart defense of the intelligence 

community. Journalists Doyal McManus and Robert Toth writing for The 

Los Angeles Times, wrote of the backlash:  

 

In a few weeks of fury in mid-1984, Congress cut off 
funding for the anti-Sandinista rebels, known as contras, and 
the Reagan Administration's war against the leftists--
intended as a discreetly "covert" operation--stood with all its 
flaws exposed.12 

  

 In addition to the strained relationship with the Senate committee 

members, officials in the CIA and Reagan Administration also faced 

persistent negative treatment in the press. The mining of Corinto Harbor 

was roundly condemned both in the United States as well as in several 

European countries. Journalist Fred Hiatt, writing for The Washington Post, 

noted:  

 

Some officials indicated that there is concern within the 
administration that the mining, which Nicaragua has attacked 
as state-sponsored "terrorism," will alienate U.S. allies and 
be seen as contrary to international principles of open seas. 
There is also concern that sabotaging the Nicaraguan 

                                                
11 Ibid, Loc. 6514. 
12 Doyal McManus and Robert C. Toth, “Setback for Contras: CIA Mining of Harbors 'a 
Fiasco," The Los Angeles Times, March 5, 1985, accessed February 21, 2017, 
http://articles.latimes.com/1985-03-05/news/mn-12633_1_harbor-mining. 
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economy may alienate Nicaraguans whom the CIA hopes the 
contras will win over.13  

 

Hedrick Smith of The New York Times, wrote of the response in Britain and 

France:  

 

“We have made clear that we disapprove of any threat to the 
principle of freedom of navigation, '' said Andrew Burns, the 
press counselor of the British Embassy.  
''What we have done is register our concern and said we don't 
like all this and tried to enlist American cooperation in 
stopping any recurrence, '' Mr. Burns added. But he said 
Britain had no plans to join France, which has not only 
voiced concern but said it might help the Nicaraguan 
Government remove the mines from its harbors.14  

 

 Despite these clear limits set by Congress members through the 

Boland Amendments, Reagan Administration officials had continued to 

covertly supply the Contras through the DoD and CIA. On 5 October 1986, 

a CIA run supply plane HPF821 contracted to Corporate Air Services and 

flown by American pilot Eugene Hasenfus was shot down over Nicaragua 

while carrying arms to supply the Contra rebels. What has come to be 

known as the Iran-Contra Scandal was a Reagan White House operation run 

from the National Security Council that sought to raise funds for the 

Contras by illegally selling arms to the Iranian government and then using 

the proceeds to supply funds and more arms to the Contra rebels. Added to 

this were accusations that the CIA had been involved in the importation and 

                                                
13 Fred Hiatt and Joanne Omang, “CIA Helped to Mine Ports in Nicaragua," The 
Washington Post, April 7, 1984, accessed February 21, 2017, 
https://www.washingtonpost.com/archive/politics/1984/04/07/cia-helped-to-mine-ports-in-
nicaragua/762f775f-6733-4dd4-b692-8f03c8a0aef8/. 
14http://www.nytimes.com/1984/04/07/world/britain-criticizes-mining-of-harbors-around-

nicaragua.html 
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sale of cocaine into the United States as an additional source of Contra 

revenue. This was a story that was being covered as late as 2014.15 

 Despite the Boland Amendments, it should be noted that Congress 

members did not seem to be united on the question of opposition to the 

Sandinistas. But this resistance seemed to mirror some aspects of the 

abandoned Buddy System of earlier decades. Historian John Prados, in his 

book President’s Secret Wars, wrote:  

 

In view of the Boland Amendment[s], the CIA was clearly 
treading on thin ice in Nicaragua. Indeed, during this period 
the House of Representatives three times voted to reject 
paramilitary budgets for Nicaragua, funds that were restored 
by Senate-House conference committees.16 

  

 These funds, returned to the executive branch via reconciliation 

between the two chambers of Congress reversed these measures. Unhappy 

with the Boland Amendments, President Reagan sought relief through 

sympathetic ears in the Senate. Senate members then undermined their 

colleagues in the House. When faced with the choice between obstructing 

Reagan’s military adventures in Nicaragua by maintaining their oversight 

role or deferring to the Administration, a majority in Congress chose the 

latter. 

It is interesting to note that this occurred in the middle of the 97th 

Congress that was in session until 3 January 1983. Therefore, a reversal on 

some portions of the Boland Amendments was not due to a new Congress 

dominated by Republicans loyal to the president. On the contrary, it means 
                                                
15 Ryan Grim, Matt Sledge, and Matt Ferner, "Key Figures In CIA-Crack Cocaine Scandal 
Begin To Come Forward," The Huffington Post, October 10, 2014, accessed November 12, 
2018, https://www.huffingtonpost.com/2014/10/10/gary-webb-dark-
alliance_n_5961748.html. 
16 John Prados, Presidents Secret Wars: CIA and Pentagon covert operations since World 
War II (Chicago: Elephant paperbacks, Ivan R. Dee, 1996), 413. 
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that members in the Democratic controlled 97th Congress had changed their 

opinion on the subject. 

 As a result of violations of the Boland Amendments and the Reagan 

White House’s orchestration of the Iran – Contra Scandal, the House and 

Senate held joint hearings with the House Select Committee to Investigate 

Covert Arms Transactions with Iran and the Senate Select Committee on 

Secret Military Assistance to Iran and the Nicaraguan Opposition with 

hearings held from 5 May through 6 August 1987. There was both a 

Majority and a Minority Report included in the published final report. The 

Majority Report concluded that the National Security Council had used 

parties outside the United States Government in order to effect policies that 

were denied to the executive branch by order of Congress. Activity that 

would have been conducted by members of the American intelligence 

community were farmed out in order to avoid Congressional oversight on 

their activities.17 The Minority Report had concluded that the Joint 

Committee acted along partisan lines and sought to politicize the scandal. 

Additionally, while there were some circumstances where the president or 

the NSC staff may have acted improperly, once appraised of the problems 

president Reagan sought to correct those errors.18 It would seem that the 

spirit of bipartisanship with which the 1970s reforms had been underwritten 

by, had all but vanished by the mid-1980s. 

However, it seems that these corrections were made as a result of the 

operation being exposed to Congress members and the public and not out of 

any genuine remorse or respect for the law. Reagan in his address to the 

                                                
17 U.S., Congress, House. Select Committee to Investigate Covert Arms Transactions with 
Iran, "Report of the Congressional Committees Investigating the Iran- Contra Affair: With 
Supplemental, Minority, and Additional Views," Internet Archive, January 01, 1987, 
accessed January 02, 2018, https://archive.org/details/reportofcongress87unit. 
18 Ibid. 
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nation on 4 March 1987 stated: “As angry as I may be about activities 

undertaken without my knowledge, I am still accountable for those 

activities.”19 Despite this lame plea, only a few months later the Joint 

Committee found that Reagan did have knowledge of the operation and its 

details. It was also plain to Congressional investigators that the Reagan 

Administration had sought as best as possible to avoid Congressional 

controls on intelligence activity.  

Within less than a decade, and despite the manifest damage done to 

the Office of the President as a result of the Watergate scandal, some 

elements within the Reagan White House as well as the intelligence 

community, sought to bypass Congressional controls on intelligence 

activity. This is true if one looks at appropriations, regulations or oversight. 

What the Iran – Contra Scandal and its aftermath made clear was two 

points. First, the Reagan Administration did not want to recognize 

Congressional authority in matters of foreign intelligence, even if this was 

limited to providing reports to the oversight committees. Second, once the 

scandal had become public knowledge, the Administration was forced to 

openly recognize Congressional authority in these matters. It would be 

another decade and a half and a new political environment created by the 

terror attacks in New York City and at the Pentagon for Congress members 

to begin to defer back to the authority of the Office of the president and 

cede many of the achievements made in the 1970s on matters of intelligence 

regulation and oversight.  

 

 

 
                                                
19 Ronald Reagan Address to the Nation on the Iran Arms and Contra Aid Controversy, 
accessed January 02, 2018, 
https://www.reaganlibrary.gov/sites/default/files/archives/speeches/1987/030487h.htm. 
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12.a.2. The USA PATRIOT ACT of 2001 

 

During his 2002 testimony to the Joint Investigation into September 11th: 

Hearing Before the Joint House-Senate Intelligence Committee, former CIA 

Chief of Counterintelligence Cofer Black stated: “There was a before-9/11 

and after-9/11 . . .. After 9/11 the gloves came off.”20 Black’s statement 

reflected the consensus amongst executive branch officials that the events of 

the September 11 terror attacks had justified the retirement of many of the 

restraints on covert activity enacted in the 1970s. This was true whether it 

was for domestic of foreign intelligence purposes. However, Black was not 

the first executive branch official to ever make such a proclamation that a 

new enemy meant the abandonment of old principles. In 1954, at the behest 

of President Dwight D. Eisenhower, The Report on the Covert Activities of 

the Central Intelligence Agency also known as the Doolittle Report, was 

published. As part of their findings was this statement:  

 

It is now clear that that we are facing an implacable enemy 
whose avowed objective is world domination by whatever 
means at whatever cost. There are no rules in such a game. 
Hitherto acceptable norms of human conduct do not apply. If 
the United States is to survive, long-standing American 
concepts of “fair play” must be reconsidered.21 

 

                                                
20 U.S. Congress, House and Senate, Joint House-Senate Intelligence Committee, “Joint 
Investigation into September 11th: Hearing Before the Joint House-Senate Intelligence 
Committee” 109th Congress, 1st sess., Congress Rept. (Washington, D.C.: U.S. G.P.O., 
2002), 171. 
21 "The Report on the Covert Activities of the Central Intelligence Agency, " Central 
Intelligence Agency, 2-3, accessed January 2, 2018, 
https://www.cia.gov/library/readingroom/docs/CIA-RDP86B00269R000100040001-5.pdf. 
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Of all the cases examined in this chapter, this is the one that reflects 

closest with the issues dealt with by Congress in the 1970s. The passage of 

the USA PATRIOT Act was the most full-throated attack on the privacy 

issues dealt with by those past Congresses. Black’s “gloves off” comment 

translated into an utter lack of respect by the government for privacy rights 

after 9/11. Among the most troubling aspects of the privacy trespasses that 

would not have been tolerated in preceding decades were the collection of 

metadata, keyword tracking and a Bush Administration-run mail opening 

program.22 

Introduced by Wisconsin Republican Representative F. James 

Sensenbrenner, Jr. on 23 October 2001, H.R.3162 the Uniting and 

Strengthening America by Providing Appropriate Tools Required to 

Intercept and Obstruct Terrorism, (USAPA), was made law on 26 October 

2001, less than 45 days after the attacks. The USA PATRIOT Act is an 

omnibus act that addressed several areas of concern to intelligence officials 

or issues that related directly to the terror attacks of 11 September 2001. 

The Act was divided into ten Titles as follows: 

                                                
22 Metadata – According to the Center for Strategic and International Studies, “Metadata, 
also referred to as telephony data or business records metadata is defined by the Foreign 
Intelligence Surveillance Court (FISC) as comprehensive communications routing 
information, including session identifying information (e.g. originating and terminating 
telephone number, telephone calling card numbers, and time and duration of call. . .)” The 
FISC explicitly excludes the “substantive content of any communication” as well as “the 
production of cell site location information.” Scott F. Mann, "Fact Sheet: Metadata," Fact 
Sheet: Metadata | Center for Strategic and International Studies, accessed June 07, 2019, 
https://www.csis.org/analysis/fact-sheet-metadata. 
Keywords - The National Security Agency program PRISM was the vehicle used to track 
keywords in emails. There is a list of words that raise a flag at NSA and signals that 
someone may be a terrorist. While some terms such as “NORAD, GRU, Fort Meade and 
Juliett-class Submarine” may seem understandable, other terms noted such as, “KLM, 
garbage, and sneakers” seemed designed to cast as wide a net as possible. Dylan Love, 
"These Are Supposedly The Words That Make The NSA Think You're A Terrorist," 
Business Insider, June 13, 2013, accessed June 07, 2019, 
https://www.businessinsider.com/nsa-prism-keywords-for-domestic-spying-2013-6. 
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• Title I: Enhancing domestic security against terrorism 
• Title II: Enhanced surveillance procedures 
• Title III: Anti-money-laundering to prevent terrorism 
• Title IV: Border security 
• Title V: Removing obstacles to investigating terrorism 
• Title VI: Victims and families of victims of terrorism 
• Title VII: Increased information sharing for critical infrastructure 

protection 
• Title VIII: Terrorism criminal law 
• Title IX: Improved intelligence 
• Title X: Miscellaneous 

 

In addition to the creation of the Department of Homeland Security 

that included a fundament restructure of the U.S. intelligence community 

with the new position of Director of National Intelligence as the responsible 

head, granting the president additional authorities during war and in 

response to terrorist activity, the Patriot Act also allowed under Title II: 

Enhanced Surveillance Procedures:  

 

Amends the Federal criminal code to authorize the 
interception of wire, oral, and electronic communications for 
the production of evidence of: (1) specified chemical 
weapons or terrorism offenses; and (2) computer fraud and 
abuse.23  

 

Although it is hard to discern the motivations of 535 Congress 

members, at least publicly the USA PATRIOT Act was passed in large part 

to the common perception that the 9/11 attacks occurred as a result of poor 

intelligence. It was argued that the reason for the poor intelligence was in 

part due to the significant restraints placed upon the intelligence community 

                                                
23 "H.R.3162 - 107th Congress (2001-2002), Uniting and Strengthening America by 
Providing Appropriate Tools Required to Intercept and Obstruct Terrorism (USA 
PATRIOT ACT) Act of 2001, " Sensenbrenner, F., October 26, 2001, accessed February 
22, 2017, https://www.congress.gov/bill/107th-congress/house-bill/3162. 
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during my main period of research. In July 2003 USA PATRIOT Act author 

Viet Dinh gave an interview to the Public Broadcasting Service’s Bryant 

Gumbel about the creation of the legislation. Dinh indicated: “It was very 

simple. Right after 9-11, after the first National Security Council meeting, 

the president [Bush] turned to the Attorney General and said very simply: 

‘John [Ashcroft] you make sure this does not happen again.’”24 Moreover, 

Dinh asserted that such an event was likely to reoccur if these restraints 

were not lifted or modified. The USA PATRIOT Act was passed to achieve 

just this. Critics of the Act argued that the terror attacks of September 2001 

were used as a crutch to justify all manner of expansive and intrusive 

domestic intelligence operations.  

 The FBI’s website page, USA Patriot Act Amendments to Foreign 

Intelligence Surveillance Act Authorities, describes roving surveillance 

authority as: “. . . the ability to ‘follow the target’ for purposes of 

surveillance rather than tie the surveillance to a particular facility and 

provider when the target’s actions may have the effect of thwarting that 

surveillance.”25 In other words, a roving surveillance begins with Target A 

and allows government investigators to then expand their surveillance to 

various confederates of Target A. In short order the initial surveillance on 

Target A spider webs out to a multitude of targets not specifically 

envisioned when the initial warrant was issued. This type of surveillance, 

untethered to a particular location, is problematic in the context of Fourth 

Amendment privacy protections and requirements because of the inability to 

                                                
24 Bryant Gumbel, “PATRIOT ACT DEBATE TRANSCRIPT," PBS, accessed February 
21, 2018, 
http://www.pbs.org/flashpointsusa/20030715/infocus/topic_03/trans_pat_act.html. 
25 "USA Patriot Act Amendments to Foreign Intelligence Surveillance Act Authorities," 
FBI, April 27, 2005, accessed March 22, 2016, 
https://archives.fbi.gov/archives/news/testimony/usa-patriot-act-amendments-to-foreign-
intelligence-surveillance-act-authorities. 
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be specific. How can an investigator petition a court to surveil someone and 

receive approval if the government cannot specify exactly where and what 

will be under observation? This is in many ways symbolic of the return to 

the pre-1968 situation where national security justifications trumped privacy 

rights. 

Journalist and author Tim Weiner in Enemies: A History of the FBI, 

wrote of Attorney General John Ashcroft’s comments to FBI Director 

Robert Mueller regarding their authority under the Patriot Act as: “. . . 

capturing email addresses, tapping cell phones, opening voice-mails, culling 

credit card and bank account numbers from the Internet. All of this would 

be done under the law, he said, with subpoenas and search warrants.”26 

Critics such as Weiner point to Section 206 of the USA PATRIOT 

Act provision that:  

 

Grants roving surveillance authority under FISA after 
requiring a court order approving an electronic surveillance 
to direct any person to furnish necessary information, 
facilities, or technical assistance in circumstances where the 
court finds that the actions of the surveillance target may 
have the effect of thwarting the identification of a specified 
person.27 
 

 Despite Ashcroft’s admission that violations of privacy would 

necessitate, at the least, a subpoena and warrant, not everyone in the Bush 

Administration felt the same way. Weiner also noted comments made by 

Office of Legal Counsel attorney John Woo. His memo was sent to the 

White House only a week after the Patriot Act was passed:  
                                                
26 Tim Weiner, Enemies: A History of the FBI (New York: Random House, 2012), 420. 
27 "H.R.3162 - 107th Congress (2001-2002): Uniting and Strengthening America by 
Providing Appropriate Tools Required to Intercept and Obstruct Terrorism (USA 
PATRIOT ACT) Act of 2001." Sensenbrenner, F. October 26, 2001. Accessed February 
22, 2017. https://www.congress.gov/bill/107th-congress/house-bill/3162. 
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Yoo wrote that the constitution’s protections against 
warrantless searches and seizures did not apply to military 
operations in the United States. The NSA was a military 
organization; Congress had authorized Bush to use military 
force; therefore, he had the power to use the NSA against 
anyone anywhere in America. The president was “free from 
the constraints of the Fourth Amendment,” Yoo wrote. So, 
the FBI would be free as well.28 

 

It is interesting to note that in two books authored by Yoo arguing 

for increased presidential authorities, The Powers of War and Peace and 

Crisis and Command, he made no mention whatsoever of the USA Patriot 

Act. 

When one looks at all of the different ways that someone can 

become a target of a government surveillance program, it is hard not to be 

alarmed. The government kept tabs on everything from one’s library 

records, their book purchasing habits, internet search histories, email, 

regular mail, as well as the aforementioned metadata phone records. As 

such it is hard not to be critical of the post-9/11 Congress’ for so thoroughly 

rolling back so many of the reforms enacted in my main period of research. 

 

 

 

 

 

 

 

 

                                                
28 Weiner, Enemies, 421. 
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12.a.3. Changes to FISA via Amendment to the USA PATRIOT 

ACT of 2001 

 

There is little question as to why the Bush Administration had pressed for 

the need for more permissive wiretapping regulations. While the history of 

the Foreign Intelligence Surveillance court does not in any way appear to be 

antagonistic to government wiretap applications, the numbers appear to 

show just the opposite. The Electronic Privacy Information Center (EPIC), a 

public interest research center located in Washington, DC, has complied the 

history of application approvals from 1979 to 2015 and the numbers are 

very telling. 29 

 According to the data collected from the EPIC, privacy rights appear 

to have degraded over time in terms of the number of applications presented 

and approved by the Court. Prior to 2000 there were less than 1000 

applications to the FISC each year. From 2002 until 2015 there were on 

average 1725 applications submitted, spiking in 2003 with 2371 

applications. However, this increase was also met with seemingly more 

                                                
29 The Electronic Privacy Information Center is a non-profit group. According to their 
website they are a “. . . public interest research center in Washington, D.C. EPIC was 
established in 1994 to focus public attention on emerging privacy and civil liberties issues 
and to protect privacy, freedom of expression, and democratic values in the information 
age.” This group has been active in alerting the public and government officials to 
instances where citizen privacy is being threatened. It goes on the add, “EPIC pursues a 
wide range of program activities including policy research, public education, conferences, 
litigation, publications, and advocacy. EPIC routinely files amicus briefs in federal courts, 
pursues open government cases, defends consumer privacy, organizes conferences for 
NGOs, and speaks before Congress and judicial organizations about emerging privacy and 
civil liberties issues. EPIC works closely with a distinguished advisory board, with 
expertise in law, technology and public policy. EPIC maintains one of the most popular 
privacy web sites [sic] in the world.” The organization is a 501(c)(3) nonprofit that accepts 
no clients, customers or shareholders and is funded via donations. "EPIC - About EPIC," 
Electronic Privacy Information Center, accessed June 09, 2019, 
https://epic.org/epic/about.html. 
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scrutiny of these applications. From 1979 to 2000 only one application was 

sent back for modification, while there were none rejected. From 2003 – 

2015 there were roughly 48 applications each year sent back for 

modification.  
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Table 2: Traditional FISA Surveillance Orders30  

Year Number of FISA 
Applications Presented 

Number of FISA 
Applications Approved 

Number of FISA 
Applications Modified 

Number of FISA 
Applications Rejected 

1979 199 207 0 0 
1980 319 322 1 0 
1981 431 433 0 0 
1982 473 475 0 0 
1983 549 549 0 0 
1984 635 635 0 0 
1985 587 587 0 0 
1986 573 573 0 0 
1987 512 512 0 0 
1988 534 534 0 0 
1989 546 546 0 0 
1990 595 595 0 0 
1991 593 593 0 0 
1992 484 484 0 0 
1993 509 509 0 0 
1994 576 576 0 0 
1995 697 697 0 0 
1996 839 839 0 0 
1997 749 748 0 0 
1998 796 796 0 0 
1999 886 880 0 0 
2000 1005 1012 0 0 
2001 932 934 4 0 
2002 1228 1228 0 0 
2003 1727 1724 79 4 
2004 1758 1754 94 0 
2005 2074 2072 61 0 
2006 2181 2176 73 1 
2007 2371 2370 86 4 
2008 2082 2083 2 1 
2009 1329 1320 14 2 
2010 1511 1506 14 0 
2011 1676 1789 30 0 
2012 1789 1788 40 0 
2013 1588 1588 34 0 
2014 1379 1379 19 0 
2015 1457 1456 80 0 

 

                                                
30 “Foreign Intelligence Surveillance Act Court Orders 1979 – 2015”. Electronic Privacy 
Information Center. https://www.epic.org/privacy/surveillance/fisa/stats/ - Accessed on 11 
October 2016. 
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They show that throughout the War on Terror that included both the George 

W. Bush and Barrack Obama administrations, the rate that applications 

were sent back for modification was higher than in the pre-2001 period 

where none were denied and only one was sent back for modification. So, 

while Congress members had loosened up FISA requirements vis a vis the 

USAPA and a later amendment, the FISC began to at least require 

government petitioners to rework a number of their applications.  

 The reason for this change may have to do with how the USA 

PATRIOT Act changed FISA. While the requirements to gain a FISA 

warrant from the FISC were considerably lower than those sought for law 

enforcement applications, the scope of what applications could be brought 

forth to the FISC were narrower. Only applications whose targets were 

primarily related to intelligence issues could be brought forth by the 

government. Therefore, the most significant change as a result of the 

USAPA was to dramatically widen this scope of permissible applications. 

This change was followed a few years later by an amendment that directly 

altered FISA. 

The Foreign Intelligence Surveillance Act of 1978 Amendments Act 

of 2008 was introduced in the House of Representatives on 19 June 2008. It 

was a significant article of legislation that would alter the 1978 law in 

response to the War on Terror. The Amendment had made further 

concessions to the intelligence community and the Bush Administration on 

who could be targeted under the auspices of an intelligence wiretap 

operation.  

Even with these concessions from Congress, the Bush 

Administrations appetite for terrorism investigations was not sated. On 16 

December 2005, The New York Times published a story by James Risen and 
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Eric Lichtblau: “Bush Lets U.S. Spy on Callers Without Courts.”31 In this 

article the authors disclose a National Security Agency program initiated by 

the Bush White House:  

 

Months after the Sept. 11 attacks, President Bush secretly 
authorized the National Security Agency to eavesdrop on 
Americans and others inside the United States to search for 
evidence of terrorist activity without the court-approved 
warrants ordinarily required for domestic spying, according 
to government officials.32  

 

In other words, the Bush White House sought to use the terror 

attacks of 9/11 to return to a pre-1970s White House – Intelligence 

Community Relationship arrangement. Thereby cutting out Congress 

members and conferring with Congress and the Supreme Court as little as 

possible. 

 After the secret White House warrantless wiretapping program was 

made public, Attorney General Alberto Gonzales sent a letter on 17 January 

2007 to the top Democrat and Republican on the Senate Judiciary 

Committee, Senators Patrick Leahy (D-VT) and Arlen Specter (R-PENN).33 

The Attorney General informed the Senators that on 10 January of that year 

the Bush White House had consulted with the FISC and that any future 

intelligence-based wiretapping operations would be submitted to that court 

for approval. 

                                                
31 James Risen & Eric Lichtblau, “Bush Lets U.S. Spy on Callers Without Courts," The 
New York Times, 16 December 2005  
http://www.nytimes.com/2005/12/16/politics/bush-lets-us-spy-on-callers-without-
courts.html – Accessed on 10 October 2016.  
32 Ibid. 
33 Letter, Attorney General Alberto Gonzales to Senators Patrick Leahy and Arlen Specter 
17 January 2007. 
http://graphics8.nytimes.com/packages/pdf/politics/20060117gonzales_Letter.pdf - 
Accessed on 10 October 2016. 
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 As a result of these disclosures, groups and individuals, including 

the American Civil Liberties Union, filed almost forty lawsuits alleging that 

the telecommunications companies had illegally spied on phone calls and 

emails. Media reports between 2007 and 2008 indicated that Congressional 

action on the Foreign Intelligence Surveillance Act of 1978 Amendments 

Act of 2008 were motivated at least in some part from a desire within White 

House – Congressional – Intelligence Community Relationship to shield the 

private telecommunications companies from these lawsuits.  

 Following passage of the Foreign Intelligence Surveillance Act of 

1978 Amendments Act of 2008, the media once again took up the story. In 

The New York Times it was stated:  

 

After months of wrangling, Democratic and Republican 
leaders in Congress struck a deal on Thursday to overhaul 
the rules on the government’s wiretapping powers and 
provide what amounts to legal immunity to the phone 
companies that took part in president Bush’s warrantless 
eavesdropping program after the Sept. 11 attacks.34  

 

The Washington Post’s: “House Passes Spy Bill; Senate Expected to 

Follow” coverage noted:  

 

Ending a year-long battle with President Bush, the House 
passed, by a 293 to 129 vote, an overhaul of the 1978 
Foreign Intelligence Surveillance Act (FISA). The bill 
provides a legal avenue for AT&T, Verizon Communications 
and other telecommunications firms to ward off about 40 
lawsuits alleging that they violated customer’s privacy by 

                                                
34 Eric Lichtblau, “Deal Reached in Congress to Rewrite Rules on Wiretapping,” The New 
York Times, 20 June, 2008. 
http://www.nytimes.com/2008/06/20/washington/20fisacnd.html - Accessed on 10 October 
2016. 
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helping the government conduct a warrantless spying 
program after the Sept. 11, 2001, attacks.35  

 

The Wall Street Journal ran a similar story as the Times and Post, 

titled: “FISA Amendments Act of 2008”.36 The Journal’s piece also 

included an overview of the specific changes made to the 1978 FISA 

legislation.  

 Congress members shielded cooperating telecoms from legal 

responsibilities at both the state and federal levels.  State attorney generals 

were prohibited from investigating, sanctioning, or requiring disclosure 

these telecoms or other parties. The Act permitted the government to forgo 

retention of the records of searches and allowed them to destroy existing 

records. Controversially Congress members granted a post-facto immunity 

to the telecommunications companies for their cooperation with the 

government:  

 

Release from liability. —No cause of action shall lie in any 
court against any electronic communication service provider 
for providing any information, facilities, or assistance in 
accordance with [an order or request issued from the 
Attorney General or the Director of National Intelligence]37 

 
In addition, the Amendment made other significant changes to how 

the Fourth Amendment protections would apply. Congress members 

removed Fourth Amendment requirements for detailed descriptions of the 

                                                
35 Paul Kane, “House Passes Spy Bill; Senate Expected to Follow,” The Washington Post, 
21 June, 2008. http://www.washingtonpost.com/wp-
dyn/content/story/2008/06/20/ST2008062001087.html - Accessed on 10 October 2016. 
36 “FISA Amendments Act of 2008,” The Wall Street Journal, 19 June, 2008. 
http://www.wsj.com/articles/SB121391360949290049 - Accessed on 10 October 2016. 
37 U.S. Congress. House of Representatives. Foreign Intelligence Surveillance Act of 1978 
Amendments Act of 2008, H.R. 6304. (One Hundred Tenth Congress, First Session), 10 
July 2008. Washington, U.S. Government Printing Office. 
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nature of information or property targeted by the surveillance if the target 

was reasonably believed to be outside the country. They increased the time 

for warrantless surveillance from 48 hours to 7 days This was predicated on 

the fact that the FISC was notified and received an application, specific 

officials signed the emergency notification, and it related to an American 

located outside of the United States with probable cause they are an agent of 

a foreign power. After 7 days, if the court denied or does not review the 

application, the information obtained cannot be offered as evidence. The 

Act also permitted the Director of National Intelligence and the Attorney 

General to jointly authorize warrantless electronic surveillance, for one-year 

periods, targeted at a foreigner who is abroad, but required FISC permission 

to target overseas Americans with wiretaps. The Amendment also 

prohibited the targeting of a foreigner in order to eavesdrop on an American 

citizen's calls or e-mails without FISC approval. Moreover, the government 

could not invoke its war powers or other authorities in order to circumvent 

surveillance rules in the future. The Inspector General would be responsible 

for submitting annual reports to Congress. 

As a result of the legislation, in July 2008 the American Civil 

Liberties Union (ACLU) filed a suit in federal court challenging the 

constitutionality of the Amendment. According to an ACLU press release 

dated 10 July 2008 the suit was based upon the argument that the 

Amendment legalized warrantless wiretapping as well as providing new 

spying powers to the Bush Administration including the authority to dragnet 

the international communications of American citizens. ACLU Executive 

Director Anthony D. Romero stated: “Spying on Americans without 

warrants or judicial approval is an abuse of government power – and that’s 

exactly what this law allows. The ACLU will not stand by and let this 
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evisceration of the Fourth Amendment go unchallenged.”38 The Supreme 

Court dismissed this suit in 2013 on the basis of a lack of standing for the 

ACLU. In other words, the ACLU could not demonstrate how a secret 

operation had directly affected their organization and so they could not 

proceed with the suit.  

Journalist Glenn Greenwald, writing for The Guardian, confirmed 

that the court had dismissed the case, not based upon the merits of the 

arguments presented, but because the ACLU lacked standing. Justice 

Samuel Alito, writing for the majority of the court stated: “. . . respondents 

[ACLU] cannot manufacture standing by choosing to make expenditures 

based upon hypothetical future harm that is not certainly impending.”39 In 

other words, the ACLU was unable to demonstrate how the law injured their 

organization directly, and without this demonstration, the case was 

dismissed. Critically, Greenwald wrote of the decision:  

 

One of the most successful government scams of the last 
decade has been to prevent any legal challenges to its secret 
surveillance programs. Both the Bush and the Obama DOJs 
[Department of Justice] have relied on one tactic in particular 
to insulate its eavesdropping behavior from judicial review: 
by draping what it does in total secrecy, it prevents anyone 
from knowing with certainty who the targets of its 
surveillance are.40 

 
                                                
38 “ACLU Dies Over Unconstitutional Dragnet Wiretapping Law,” American Civil 
Liberties Union website, 10 July 2008. https://www.aclu.org/news/aclu-sues-over-
unconstitutional-dragnet-wiretapping-law?redirect=cpredirect/35942 - Accessed on 10 
October 2016. 
39 Clapper v. Amnesty International USA et. al. (11-1025), 26 February 2013. 
https://www.supremecourt.gov/opinions/12pdf/11-1025_ihdj.pdf - Accessed on 10 October 
2016. 
40 Glenn Greenwald, “Supreme Court Shields Warrantless Eavesdropping Law From 
Constitutional Challenge” The Guardian. 26 February 2013. 
https://www.theguardian.com/commentisfree/2013/feb/26/supreme-court-eavesdropping-
law-doj-argument - Accessed on 10 October 2016. 
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Questions about the Foreign Intelligence Surveillance Court’s 

standards of rigor in granting government requests for wiretaps have been 

raised by multiple sources. Journalist Larry Abramson writing for the 

National Public Radio’s website noted a 2013 letter from FISC to the 

ranking members of the Senate Judiciary Committee Leahy and Charles 

Grassley (R-IA) that while the court approved over 99% of applications put 

before it, it sent back approximately 24% for modification.41 These numbers 

however do not correlate with the number compiled by the Electronic 

Privacy Information Center which indicates that less than 1% of 

applications were typically sent back for modification. However, Abramson 

also raised some questions regarding the court’s impartiality: “. . . the court 

could also be accused of operating hand in glove with government lawyers 

making these requests. Judge Reggie Walton says court legal staff ‘may 

meet with the government as often as 2-3 times a week. . .’”42 This 

revelation is perhaps a by-product of the FISC ex-parte design in which 

only the government is heard and the targets of the wiretap application have 

neither knowledge of the application nor opportunity to refute allegations. 

 For my study, the most important point that Abramson raised was 

not the high rate of approvals by FISC nor the allegation that the court and 

government petitioners may have colluded in order to assure warrant 

approvals. My study focuses on Congress itself and the role that the 

legislature played in this dynamic. I have asserted that Congress members 

created FISA in 1978 in order to bring all three branches into the 

mechanism of intelligence related wiretapping approvals. Abramson wrote 

                                                
41 Larry Abramson, “FISA court: We Approve 99% of Wiretap Applications,” National 
Public Radio. 15 October 2013. http://www.npr.org/sections/thetwo-
way/2013/10/15/234840282/fisa-court-we-approve-99-percent-of-wiretap-applications - 
Accessed on 11 October 2016. 
42 Ibid. 
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of this role as well stating: “These details could be important as Congress 

decides whether to change surveillance laws so that a civil liberties advocate 

could appear before FISC.”43 He asks how such a fundamental change 

would alter the operations of the court and what effect this may have on the 

rate of wiretap application approval. He ends with a critical note on 

Congress members’ past practices in this area: “As we learn more about the 

workings of the once-secret surveillance court, Congress will have to decide 

whether an outside advocate is adequate to provide the oversight that 

lawmakers themselves have been slow to exercise.”44  

 As an institution, Congress retains the ability to modify the FISA 

legislation to make it either friendlier to government application seekers as 

it had in 2008, or to make the process more rigorous as has been requested 

by civil liberties groups. While Congress members do not take part in the 

day-to-day operations of the FISC, it does receive regular reports from the 

court concerning its operations. Why then have Congress members not 

moved towards the side of more restrictive regulation in light of the 

effectively assured rate of application approval? As a follow-up, in light of 

the post-1970s period, how should scholars evaluate the work of Congress 

members during the main period of my research? It would appear that the 

activist period from the 1973 events of Watergate through the passage of the 

Intelligence Oversight Act of 1980 was a deviation from the more 

traditional role that Congress has assumed in both the prior and subsequent 

periods. What the Congressmen of the 1970s did accomplish was not the 

cessation of government sponsored wiretapping activities; given the 

documented history of past executive branch activities that would have been 

a quixotic goal at best. Instead, Congress members had successfully 

                                                
43 Ibid. 
44 Ibid. 
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integrated themselves into the intelligence-based wiretapping dynamic. 

Unlike the decades prior to 1979, we now have a greater picture of how 

many wiretap applications are made and approved for government 

investigators. While these regulations may be in need for adjustment, this is 

hardly an indictment of the system in general. 

 

 

12.a.4. The CIA Torture Report and the Senate Intelligence 

Committee 

 

On 13 December 2012 the Senate Intelligence Committee approved the 

final version of the Committee Study of the Central Intelligence Agency’s 

Detention and Interrogation Program by a vote of 9 to 6. From the 6000-

page final report, the Committee voted to make some 525 pages publicly 

available. As of today, the remainder of the report remains classified.  

In total the report was compiled over half a decade and cost 

American taxpayers $40 million. Spencer Ackerman reporting for The 

Guardian in 2016 had found that the final report, although a product of 

Congress, was classified by president Obama under the Presidential 

Records Act which will keep it hidden for at least 12 years after he left 

office.45 Perhaps even longer. An American Civil Liberties Union 

Freedom of Information Act lawsuit seeking the full report was 

dismissed by the U.S. Supreme Court in 2015 on the grounds that FOIA 

                                                
45 Spencer Ackerman, “Senate Torture Report to be Kept from Public for 12 Years After 
Obama Decision," The Guardian, accessed February 21, 2018, 
https://www.theguardian.com/us-news/2016/dec/12/obama-senate-cia-torture-report-
september-11-classified. 
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only covers executive branch records and the report requested was 

technically a document owned by Congress.46 

 The report enumerated the many instances where CIA personnel 

had approved of or engaged in the kidnapping and torture of prisoners 

without due process under the law, lied to media outlets regarding these 

programs, and/or misled Congress members regarding these events. This 

included providing false or misleading information to the Senate 

Intelligence Committee tasked with oversight of CIA activities. 

Moreover, the Committee members found that CIA officials had more 

prisoners than they claimed, conducted harsher interrogations than they 

first reported and that many of the activities were in violation of either 

domestic or international law or both. Perhaps more damning was that, 

despite these findings, the Committee also determined that none of the 

interrogations produced actionable intelligence that had not been gained 

through other means. In other words, more torture did not equate to 

better intelligence. By contrast, the Committee did determine that the 

creation of such a program had done manifest damage to the reputation 

of the United States government, the CIA and the military both at home 

and abroad. 

 Among the most notable findings by the Senate included the CIA 

claim to have detained 100 persons, the Senate found the real number to 

be closer to 120, (113 of whom were captured between 2002 and 2004). 

The report detailed torture techniques, dubbed enhanced interrogation 

techniques by the government, such as waterboarding, sleep deprivation, 

exposure to elements such as cold and heat as well as being made to 

                                                
46 "Senate Torture Report - FOIA," American Civil Liberties Union, accessed February 21, 
2018, https://www.aclu.org/cases/senate-torture-report-foia. 
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stand for extended periods of time, to name but a few.47 All of which 

alone would have rivaled revelations discovered in 1975 by the Church 

and Pike Committees. However, the CIA was alleged to have gone even 

further with the Senate in the early 2000s than it had in the 1970s.  

There were allegations that the CIA had conducted electronic 

surveillance on the Senate committee members and staff investigating 

torture allegations. The Agency claimed that this was done as part of an 

effort to maintain file security and the integrity of the security 

clearances. The CIA set up a database for the Senate staff to work from 

and it was with this database that Agency officials tracked Senate 

members and staff. There were some allegations, ironic in light of the 

fact that the database was set up to maintain security, that the CIA 

maintained the ability to both access the database as well as see what the 

Senate staff was doing with them.48 While this did not rise to the level 

of a covert operation in the strictest sense, it was certainly a hostile 

move by the CIA towards the very constitutional branch of government 

that was mandated with performing oversight on the intelligence agency.  

 Moreover, negotiations between the Bush Administration and the 

Senate Intelligence Committee had all but devolved down to acrimony 

along party lines. In this highly partisan period of American politics 

where the defenders of the War on Terror stood in opposition to critics 

who saw the prosecution of this ‘War’ as a violation of American 

values, Bush’s CIA contended with the Democratically controlled 

Senate. This included a Democratically controlled Senate Intelligence 

                                                
47 "CIA Torture Report Fast Facts," CNN, September 28, 2017, accessed February 21, 
2018, https://edition.cnn.com/2015/01/29/us/cia-torture-report-fast-facts/index.html. 
48 Spencer Ackerman: “Inside the Fight to Reveal the CIA's Torture Secrets," The 
Guardian, accessed February 21, 2018, https://www.theguardian.com/us-
news/2016/sep/09/cia-insider-daniel-jones-senate-torture-investigation. 
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Committee. Intra-Committee member relations also descended into 

tribalism, with Democrats on the attack and Republicans seeking to 

defend the president. During her nearly hour-long address announcing 

the publication of the Committee’s report Senator Feinstein made 

remarks eerily similar to those made by her colleagues on the Church 

Committee many years before: “It shows that the CIA’s actions a decade 

ago are a stain on our values and on our history.”49 While the 

operational targets have changed since the Cold War era, terrorists 

instead of Communists, institutionally the CIA had not changed as much 

as critics would have hoped. In the same remarks Feinstein quoted a 

2005 CIA Inspector General report that stated:  

 

We have found that the Agency over the decades has 
continued to get itself in messes related to interrogation 
programs for one overriding reason: we do not document 
and learn from our experience – each generation of 
officers is left to improvise anew, with problematic results 
for our officers as individuals and for our Agency.50 

 

As of today, the report has been released to the full Senate but 

remains almost totally classified except for the 500-page excerpt that 

was published in 2012. 

 

 

 

 

 

                                                
49 "Sen. Feinstein's Full Remarks on CIA Torture Report," USA Today, December 9, 2014, 
https://www.usatoday.com/story/news/politics/2014/12/09/dianne-feinstein-cia-torture-
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50 Ibid. 
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12.b. Congress Abdicates Oversight Responsibility: Two Cases 

Studies 

 

The second part of Chapter 12 focuses on instances where Congress 

members have taken a subordinate position to other government 

stakeholders during investigation and oversight opportunities since the 

1980s.  

 

 

12.b.1 The Aspin-Brown Commission 

 

Officially known as the Commission on the Roles and Capabilities of 

the US Intelligence Community, there is some contention as to what was 

the precipitory event that caused the Aspin-Brown Commission to come 

into being in 1995. Writing on the CIA website, Loch Johnson claimed 

that the October 1993 Battle of Mogadishu that resulted in the deaths of 

19 U.S. Army Rangers and air crew had prompted the 

executive/legislative inquiry.51 On the same site, L. Britt Snider 

conceded that while the Somalia incident did have some impact upon 

the formation of the Commission, the motivating force for Congress 

members was the March 1993 arrest of CIA agent Aldrich Ames on 

espionage charges.52 Whatever the catalyst for the creation of Aspin-

                                                
51 Loch Johnson, "The Aspin-Brown Intelligence Inquiry: Behind the Closed Doors of a 
Blue Ribbon Commission," Central Intelligence Agency, August 04, 2015, , 
https://www.cia.gov/library/center-for-the-study-of-intelligence/csi-publications/csi-
studies/studies/vol48no3/article01.html. 
52 L. Britt Snider, "A Different Angle on the Aspin-Brown Commission," Central 
Intelligence Agency, June 26, 2008, accessed February 20, 2019, 
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Brown, the Commission was tasked with not only investigating these 

events, but to also evaluate and provide recommendation as to how the 

United States intelligence community should be structured and what its 

priorities should be in a post-Soviet world. 

 The Commission was a product of cooperation between the 

Clinton Administration and Congress members. The body would 

comprise of 17 members; however, the Clinton White House would 

nominate nine members while Congresspersons nominated eight. From 

that eight, only four would be sitting legislators with the remaining four 

drawn from the civilian sector. As a result, Congressional voices 

comprised less than 25% of the entire Commission. 

 The Aspin-Brown Commission, unlike the permanent oversight 

Committees set up by the Senate and House in the late 1970s was not a 

creature of Congress. One can argue that by ceding majority control to 

the Clinton White House, Congress members accepted a junior role in 

the inquiries. This would be a step back for Congress and their 

assumption of oversight responsibilities established during my period of 

research.  

 In his book The Threat on the Horizon Loch Johnson made some 

interesting comments that relate to my study’s contention that the 

permanent oversight committees in Congress were in fact part of the 

intelligence community. He wrote:  

 

As members of the intelligence community themselves 
(the legislative wing), lawmakers on the SSCI and the 
HPSCI must educate the American people on the virtues 
of having an effective espionage capability – the goal 
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championed by John Warner on the Aspin-Brown 
Commission.53 

 

This status did not however translate into an equal voice with Clinton 

appointees who outnumbered the four Congresspersons on the 

Commission.  

 The Aspin-Brown Commission made various proposals on how 

to better manage the intelligence community. These included how 

intelligence agencies could respond more efficiently to their end-users 

through better liaison between policymakers and intel officers. They 

also recommended the creation of a National Security Council-styled 

body that would manage presidential priorities as well as review U.S. 

intelligence ties with foreign nations. Another body was suggested to 

adjudicate disputes between the intelligence and law enforcement 

communities. These proposals were meant to streamline bureaucratic 

issues which were perceived as constraining more efficient use of the 

intelligence community. These proposals would not have had any real 

impact on Congressional oversight responsibilities. 

 

 

12.b.2 The 9/11 Commission and Bush White House 

Controlled Investigation 

 

The National Commission on Terror Attacks Upon the United States 

was a joint Bush White House/Congressional venture created in 

November 2002. From their website, the Commission was tasked, “… to 

prepare a full and complete account of the circumstances surrounding 
                                                
53 Loch K. Johnson, The Threat on the Horizon: An Inside Account of Americas Search for 
Security After the Cold War, (Oxford: Oxford University Press, 2011), 301. 
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the September 11, 2001 terror attacks…”54 Congressional input on this 

Commission was for all intents and purposes restricted to its creation. 

Thereafter the Bush White House assumed a dominant position. Of the 

twelve commissioners chosen for the body, all were chosen by the 

White House and not one was a sitting member of Congress. Therefore, 

it is difficult to describe this as a joint Congressional-executive body 

except in the loosest terms. 

 From the outset the Commission was brought into some degree 

of disrepute when former Secretary of State Henry Kissinger was named 

as Chairman. Kissinger was a politically risky choice and he soon 

resigned when he was faced with the choice of making his business 

dealing transparent or exiting the body. Given the past history of 

executive-centric oversight it was difficult to understand how Congress 

members would essentially allow the George W. Bush White House to 

investigate itself via a proxy. 

 This was a concern voiced in various parts of the press. CBS 

News’ Evan Solomon conducted an interview with Commissioner Lee 

Hamilton on 21 August 2006 focusing on his book 9/11: Truth, Lies and 

Conspiracy. During the interview Solomon notes that Hamilton had 

stipulated one of his metrics for success was how the Commission’s 

report was accepted by the Public. He then cites a Zogby poll from May 

2006 that found, “…42% of Americans say that ‘the U.S. government, 

and its 9/11 Commission, concealed or refused to investigate critical 

evidence that contradicts the official explanation of September 11th, 
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saying there’s a cover-up.”55 Hamilton responded that he was not 

pleased with this public perception. 

 Peter Tatchell writing for The Guardian in September 2007 had 

concluded that the 9/11 Commission was little more than a white 

washing of events in order to shield Bush White House officials as well 

as those in the military from embarrassment or even legal trouble. He 

wrote:  

 

Six years after 9/11, the American public have still not 
been provided with a full and truthful account of the 
single greatest terror attack in US history. 
What they got was turkey. The 9/11 Commission was 
hamstrung by official obstruction. It never managed to 
ascertain the whole truth of what happened on September 
11, 2001.56 

 

This sentiment was echoed in The Washington Post. Dan Eggen’s 

2 August 2006 article, “9/11 Panel Suspected Deception by Pentagon” 

examined the role played by the Pentagon during the investigation and 

its relationship with the Commission. He wrote: 

 

Some staff members and commissioners of the Sept. 11 
panel concluded that the Pentagon’s initial story of how it 
reacted to the 2001 terrorist attacks may have been part of 
a deliberate effort to mislead the commission and the 
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public rather than a reflection of the fog of events on that 
day, according to sources involved in the debate.57 

 

Of course one cannot say with any certainty that had this been a 

Congress-centric investigation that either Bush Administration officials 

or those in the Pentagon would have been more forthcoming with 

evidence and more cooperative in general, but under the interrogation of 

sitting Congress members with the power to hold individuals in 

contempt, to arrest funds or to pass legislation, the general public could 

have at least had more confidence that the effort was pursued with teeth. 

This is quite a different affair from Congress playing a very minor role 

but the investigation otherwise controlled by the White House.  

 The overall thrust of the 9/11 Commission’s recommendations 

were, like with the earlier Aspin-Brown proposals, meant to streamline 

and centralize the management of intelligence issues. The Commission 

had created the Cabinet-level Department of Homeland Security (DHS) 

which consolidated 22 federal agencies under one umbrella. This was 

meant to increase communication between these formally distinct 

agencies as well as allow the federal government increased coordination 

between itself and state and local law enforcement agencies.58 
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Conclusion 

 

This last chapter of my study provided an understanding as to how the 

1970s Congressional intelligence reforms were treated in the decades after 

their passage. The main focus of my study has been about citizen privacy 

and how it has been negotiated by the various branches of government. 

However, I felt it was also important to look at cases after my period of 

research that transcended this specific issue and focused more on the 

relationship between branches of government when they deal with 

intelligence related issues. In order to accomplish this, Chapter XII was 

divided into four parts. The first part examined how the Reagan 

Administration attempted to hide their covert activity against the Sandinista 

Government of Nicaragua. The Reagan Administration sought to use third 

parties to carry out an insurgency and series of CIA supported covert 

operations using the rebel Contras. This included an operation to lay sea 

mines in the major Nicaraguan harbor of Corinto, all in violation of 

Congressional oversight legislation and the Boland Amendments. The 

second and third part examined the USA PATRIOT ACT of 2001 and how 

the terror attacks on 11 September 2001 were used to justify looser controls 

on intelligence activity. The USA PATRIOT Act made fundamental 

changes to the structure and functions of the U.S. intelligence community 

both in the foreign and domestic realms. The third section reviewed how the 

USA PATRIOT Act and the 2008 FISA Amendment caused changes to how 

FISA functioned and who could be targeted with an intelligence warrant 

brought before the FISC. These changes had a significant impact on issues 

related to citizen privacy with respect to constitutional protections such as 

the Fourth Amendment. With the passage of the USA PATRIOT Act the 

real value and longevity of Constitutional protections was called into 
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question. While some could perhaps understand that a restriction of privacy 

was legitimate during an event such as World War II, the same could not be 

said for suspecting or curtailing rights during the more amorphous War on 

Terror. How could citizens have any real faith in their cherished rights if 

those same rights could be modified by a negotiation between the three 

branches of government? These concerns were brought to the fore at the 

passage of this legislation. The fourth and last portion of this chapter 

examined the events surrounding the Senate Intelligence Committee’s work 

on the CIA torture report and how the executive branch agency had reverted 

back to pre-Watergate styled adversarialism with Congress members on the 

Committee as well as their staffs. 

 It is fair to say that there was no guarantee, much less an 

expectation, that the spirit of reform that dominated my main period of 

research from 1973 through 1980 was ever assured to be maintained. 

Congress in the 1980s took a hard line with the Reagan Administration and 

called for investigations over the Iran-Contra Scandal. President Reagan 

was chastised and made a formal apology to the American public. However, 

it is troubling to see that not only had many of the conditions Schlesinger 

laid out in his theory of the Imperial Presidency returned by 2001, it was 

even more disturbing to see Congress members become by 2001 once again 

willing participants. Through legislation such as the USA PATRIOT ACT 

and the FISA Amendment of 2008, Congress members had all but 

legitimized a huge expansion of secret government with their own seal of 

approval. 

 

 


