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INTRODUCTION 

1. ELECTRONIC PAYMENTS 

In their daily lives, consumers make countless transactions, from small value purchases 

like groceries, train tickets, or apps, to larger ones concerning electronic devices or cars. 

The transactions can take place either at a physical point-of-sale (POS) or remotely, 

using electronic means of communication like a personal computer or a mobile phone. 

Increasingly, those transactions are completed with the use of electronic payment 

services. Electronic payment services come in many shapes and sizes – from electronic 

banks transfers, card payments using credit, debit or prepaid cards, to payments with 

the use of mobile devices. As a bottom line, all those payment services involve transfers 

of funds with the use of one or more intermediaries. Typically, payments relate to the 

purchase of goods and services by consumers from merchants (B2C), although they can 

equally well be applied in a consumer-to-consumer (C2C) or peer-to-peer (P2P) 

context. 

The proliferation of electronic payment services not only gives consumers more choice, 

but also brings different risks than the risks related to transactions using more 

traditional payment methods like cash or checks. For example, unauthorised 

transactions using an electronic payment instrument can take place in a multitude of 

circumstances. Such transactions can be the result of a scam, ATM skimming, or loss 

or theft of an instrument. Moreover, the multiplicity of new products and new parties 

in the payment process create new challenges. For example, the more payment service 

providers involved in a payment transaction – e.g. in case of transactions involving 

third party payment service providers – the more complex the allocation of rights and 

obligations of the parties to that transaction. 

Multiple questions arise in light of these developments. What are the legal frameworks 

regarding electronic payment services? What are the policies underlying those 

frameworks? How do those policies and legal frameworks translate into specific 

outcomes for the users of electronic payment services? This book seeks to provide 

answers to those questions.  

 

2. DEVELOPING THE HYPOTHESIS  

2.1. Policy and legislative framework 

Consumer protection for financial services has been at the forefront of developments in 

consumer law, as financial products and services are particularly complex and at the 

same time omnipresent in the daily lives of consumers. In recent decades, consumer 
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financial protection policies have been developed and new legislation has been enacted 

on both sides of the Atlantic.  

The European Union’s legal framework for payment services is based on two 

cornerstones: the EU’s Internal Market and consumer protection. The European Single 

Market is central to the EU and remains its principal economic justification.2 In recent 

years, however, the Single Market has been re-conceptualised to take into account 

broader aspects social and consumer protection. The EU’s competence to regulate both 

the Internal Market and consumer protection stem from the provisions of the Treaty.3 

The policy underlying the regulation of financial services, including payment services, 

is predetermined by those competences.  

The Payment Services Directives of 2007 and of 2015 (PSD1 and PSD2) are all-

encompassing sectoral directives regulating a range of payment services. 4  PSD2 

follows the trend towards an increase in consumer protection and the goal of 

technological neutrality. In addition, the European System of Financial Supervision 

was created as the first supra-national authority “to improve the functioning of the 

Internal Market by ensuring appropriate and harmonised regulation and supervision.”5  

In the United States, Congress derives its competence to issue federal consumer 

protection laws from its constitutional power to regulate domestic commerce. The 

history of consumer protection in the United States seems to consist of the repetitive 

pattern of legislative or regulatory responses to crises or emergencies. Consequently, 

the financial consumer protection law in the U.S. forms a patchwork of product- or 

service-specific laws.  

Until a decade ago, individualism was the cornerstone of the American legal culture 

and a dominant line of thinking about financial consumer protection. A combination of 

classic economics and the view of a consumer as a rational homo economicus shaped 

the U.S. financial consumer protection policy. This laissez-faire policy was reflected in 

what are known as the great disclosure statutes of the late 1960s and 1970s, i.e. the 

Truth in Lending Act of 1968 (TILA) and the Electronic Fund Transfer Act of 1978 

(EFTA). However, the financial downturn that started in 2007 brought a substantial 

change in the consumer protection policy in the U.S. Yet again, the U.S. legislator 

responded to the financial crisis. This time, however, based on the insights from 

behavioural economics, Congress added a paternalist touch to its legislation.6 A sea 

change in the payment services policy could clearly be seen, e.g. in the field of credit 

                                                        
2 In this book, the terms “Internal Market” and “Single Market” are used interchangeably. 
3 Treaty on the Functioning of the European Union (TFEU).  
4 Directive 2007/64/EC on payment services in the internal market and Directive 2015/2366/EU on 

payment services in the internal market.  
5 http://www.eba.europa.eu.  
6 Dodd Frank Act of 2010, Credit CARD Act of 2009 etc. 

http://www.eba.europa.eu/
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cards. Moreover, a powerful agency was established to, among other things, enforce 

the rights of consumers of financial services. 7  Since 2017, however, the Trump 

administration has been attempting to reverse various legislative steps taken during the 

post-crisis period. It therefore remains to be seen whether the changes introduced after 

the financial crisis will be sustained long term, or whether the tide will turn again.  

2.2. Hypothesis  

As indicated in the previous section, and as will be demonstrated in detail in Parts II 

and III of the book, the policies and legislative approaches regarding electronic 

payment services in the EU and in the U.S. differ vastly. Based on this observation – 

and given that the study centres on private law aspects of consumer electronic payment 

services8 – the following research hypothesis has been formulated: 

“Vastly differing policies and legislative approaches regarding electronic 

payment services in the EU and in the U.S. lead to differing outcomes for 

consumers in private law cases.” 

As the next and logical step, on the basis of case studies, an attempt to falsify this 

hypothesis will be made in accordance with Karl Popper’s theory of falsification.9  

2.3 Falsification  

Essentially – according to Popper – it is never possible to confirm or establish a theory 

by showing agreement with observation. Falsificationism – the name Popper gave to 

his solution – claims that a hypothesis is scientific if and only if it has the potential to 

be refuted by a possible observation.10 Consequently, testing in science proceeds as 

follows. First, we take a theory and deduce an observational prediction from it. 

Subsequently, we test whether the prediction comes out as the theory says it will. If the 

prediction fails, then we have refuted, or falsified, the theory. If the prediction does 

come out as predicted, then all we should say is that we have not yet falsified the 

theory.11 Popper believed that confirmation is a myth, and that it is never possible to 

confirm a theory, no matter how many observations the theory predicts successfully.12  

For the purpose of falsifying the hypothesis in this book, the case studies have been 

designed, and the applicable rules and the outcomes of the selected consumer payments 

                                                        
7 Consumer Financial Protection Bureau (CFBP). 
8 See Section 3 Material Scope.  
9 Popper, 1959, p. 6; see for an application in the area of European private law Hesselink, 2008, p. 7. 
10 Statements and theories that are not falsifiable are unscientific. Declaring an unfalsifiable theory to 

be scientific would be pseudoscience. Popper, 1959, p. 48. 
11 Godfrey-Smith, 2003, p. 58.  
12 “Almost all philosophers of science accept that we can never be 100 per cent certain about factual 

matters. This position, that we can never be completely certain about the factual issues, is often known 

as fallibilism (a term attributed to C.S. Pierce).” Peter Godfrey-Smith, 2003, p. 59. 
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cases have been studied.13 The case studies seek to determine whether indeed – as stated 

in the hypothesis – the outcomes of consumer payments cases differ. 

The cases are construed based on complaints that were brought to the respective dispute 

resolution authorities in the selected EU Member States and in the U.S.  

Evidently, not all possible consumer protection cases regarding electronic payments 

have been scrutinised for the purpose of falsification. The cases cover a range of 

scenarios, Section 4.2 of this Introduction explains the basis on which criteria the 

scenarios have been selected. 

 

3. MATERIAL SCOPE 

3.1 General scope  

The research covers private law aspects of (i) retail, (ii) consumer, and (iii) electronic 

payment services.  

Firstly, the research concentrates exclusively on the private law aspects of electronic 

payment services, where “private law” means relationships between private parties – 

i.e. between payment service users and payment service providers. 14  Information 

requirements and the rights and obligations of the parties to the payment transaction are 

at the core of the study. 

Secondly, one needs to differentiate between wholesale and retail payments. Wholesale 

payments concern inter-bank, large value payments related to clearing and settlements 

systems. Retail payments, on the other hand, are typically initiated by individuals and 

are of relatively small value.15  

Whereas wholesale payments are, by definition, B2B payments, retail payments are 

often consumer payments, i.e. payments in which one of the parties to the transaction 

is a consumer and the other one is a professional party. The traditional definition of a 

consumer as a “natural person who, in payment service contracts is acting for a purpose 

other than their trade, business or profession” is used by this study.16  

Lastly, payments come in various forms. This book focuses exclusively on payment 

services in electronic format, i.e. payments with the use of an electronic instrument or 

                                                        
13 See Introduction, 5.2. Case construction, and Part IV Case Studies: The EU – U.S. Comparison.  
14 As opposed to public law, dealing with the relationships between private parties and the state.  
15 E.g. a payment for the purchase of a house is still considered a retail payment and of relatively small 

value when compared with a typical wholesale payment.  
16 Art. 4 (11) PSD1, Art. 4 (20) PSD2. The notion of “consumer” falls outside the scope of this study. 
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device. Traditional payment methods using cash or checks are outside the scope of the 

research.  

Even though one can argue that payments involving cryptocurrencies can be considered 

electronic payments, such currencies fall – both in the EU and in the U.S. – outside the 

scope of the current legislation regarding electronic payment services.17 For this reason, 

payments with cryptocurrencies fall outside the scope of this book. Finally, matters of 

private international law are not covered within the scope of this book. 

3.2 Payment vs credit 

As stated above, the research covers private law aspects of consumer electronic 

payment services. The European part of the research revolves round PSD2, which 

regulates all types of payment services.18 PSD2 regulates consumer credit only insofar 

as it is directly related to the payment service.19 Consumer credit is regulated more 

comprehensively in the Consumer Credit Directive (CCD), which is, however, outside 

the scope of this book.  

The U.S. part of the research revolves round the TILA, regulating credit card payments 

(both payment and credit aspects of the cards), and the EFTA, regulating electronic 

fund transfers.  

The book has been designed to cover all electronic payment services in the EU and in 

the U.S. in as comparable manner – in terms of scope – as possible. 

3.2.1. Broader scope 

One could argue that, if the scope of the comparison was extended, and – on the EU’s 

side – included also the Consumer Credit Directive (CCD), the scope of assessing 

payment services under EU and U.S. law would be more comparable. Within that 

broader scope, more similarity between the EU and the U.S. policies would likely be 

observed. 

This book, however, is focused on electronic payment services, not on consumer credit. 

It intends to cover all electronic payment services in the EU and in the U.S., while at 

the same time focusing on the payment aspect thereof.  

                                                        
17 See Section 3.2. on the jurisdictional scope (the choice of the EU and the U.S. for the purpose of 

comparison). 
18 As listed in Annex I to PSD2. 
19 PSD2 Recital 40. 
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In the EU, PSD2 covers all payment services, leaving the regulation of the credit 

function of credit cards to the CCD. For this reason, the directive is only discussed 

briefly in Part II of this book, which sets the scene for the macro-comparison.  

By contrast, in the U.S. both the payment function and the credit function of credit cards 

are regulated by the TILA. Therefore, the discussion of the TILA to some extent also 

pertains to the credit function of credit cards. However, this book does not set out to 

exhaustively discuss the consumer credit aspects of credit cards.  

Secondly, one might think that extending the scope of the research to cover the CCD in 

the EU would show more similarity in the underlying policies in the EU and in the U.S., 

e.g. by using insights from behavioural economics. In fact, this is not the case. The 

CCD was enacted in 2008 and is based on the same dual aim as PSD2, i.e. the creation 

of an integrated market (in this case: for credit) and the protection of consumers (of 

credit).20 The CCD is currently under evaluation, but so far no behavioural insights 

seem to have been deployed.21 Moreover, the currently used “standard forms” do not 

deploy such insights and do not reflect any policy change.22  

3.2.2. Narrower scope 

Alternatively, it could be argued that if the scope of the research was narrowed to a 

PSD2 - EFTA comparison, the scopes would be more comparable. Consequently, there 

would be more similarity between the underlying policies. However, limiting the scope 

only to electronic fund transfers would be too narrow, as it would leave the largest share 

of the electronic payment services market in the U.S. (namely credit cards) out of the 

scope, whereas it would be part of the EU research as PSD2 applies also to credit cards. 

3.2.3. Selective scope 

Finally, one could argue that the study should focus exclusively on the “payment” 

aspect of the service, leaving any “credit” aspect entirely out of the scope. 

Unfortunately, such an approach would not be feasible, as PSD2 does apply (without 

prejudice to the CCD) to “granting credit lines and the issue of credit cards where it is 

closely linked to a payment service.” Leaving out credit aspects altogether would 

picture a non-existing image of PSD2. 

Moreover, separating the “payment” and the “credit” aspects of credit card regulation 

under the TILA is also not attainable. The legal requirements regarding, for example, 

the issue of the cards and the related disclosures apply to the entire product regardless 

of the functions.  

                                                        
20 See Part II, Section 3.5 Consumer Credit Directive 2008.  
21 Junuzovic, 2018, p 82. 
22 Luzak and Junuzovic, 2019 p. 11. 
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4. COMPARATIVE METHOD 

4.1. The method 

The comparative method is the primary method deployed by the research.23 The method 

is implemented consistently, both at the macro- and the micro-level, i.e. it serves the 

purpose of studying differences and similarities between the policies and legal systems 

of the EU and the U.S. in general (macro-level), and differences and similarities of the 

applicable rules and the outcomes of the consumer payment cases within those systems 

(micro-level). 24  This method aids the purpose of formulating and subsequently 

falsifying the hypothesis.25 

4.1.1 Macro comparison 

Regarding the macro-level comparison, the research looks into the question of how the 

consumer protection policies and laws for payment services developed in the EU and 

in the U.S. Further, an overview of the black-letter law applicable to electronic payment 

services in the EU and the U.S. is provided (Parts II and III).26  

The hypothesis stems from the results of the macro-comparison that the policies and 

regulatory approaches indeed differ vastly in the EU and the U.S. 

A number of decisions – as explained above in the section on Material scope – have 

been taken to ensure that policies and sets of legislation are being compared that are as 

equivalent, i.e. as “comparable”, as possible. 

As stated above – in the section on Policy development and regulatory framework – the 

macro-comparison has been scoped rather broadly. The European part of the research 

revolves round PSD2, which regulates all types of payment services.  

The U.S. part of the research revolves round the TILA, regulating credit card payments, 

and the EFTA, regulating electronic fund transfers. Moreover – as part of the macro-

                                                        
23 “It is not even possible to speak in exact terms about the methodology of comparative law, but of 

methods employed in comparative law research.” Orücü 2006. 
24 “On the micro level it is possible to compare certain institutions or special issues… On the macro 

level comparison focuses on the function of legal systems and their fundamental features.” Husa 2015, 

p. 101. 
25 “Comparative law can in principle use any method as long as it is possible to get answers to the 

questions that interest the comparatist.” Husa 2015, p. 108.; “Methodology of comparative law in the 

new millennium is necessary a pluralistic one and it lacks a common framework or paradigm.” 

Husa 2009 p. 420.  
26 Black letter law understood as: US statute or regulation, or EU directive or regulation. See Part II EU 

– Payment Services Policy and Legislative Framework, Part III U.S. – Policy Development and 

Legislative Framework, and the comparison between the two.  
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comparison – the book examines underlying payment services policies in the EU and 

in the U.S. 

4.1.2 Micro comparison 

The micro-level comparison subsequently attempts to falsify the hypothesis. On the 

basis of the comparative analysis of selected cases, the case studies seek to assess to 

what extent diverging policies in EU and U.S. law have indeed led to differing results. 

The comparison looks into the outcomes of selected cases from the perspective of a 

consumer making use of an electronic payment service. To compare the outcomes of 

the cases, the study – as an intermediate step – identifies the rules applicable to 

consumer payments cases. The rules applicable in selected cases regard the issue of a 

payment instrument and information requirements, changes of the terms and conditions 

of electronic payment services, the rights and obligations of the parties in cases of 

unauthorised transactions, and the revocability of payment transactions.   

For the purposes of identifying the applicable rules and studying the outcomes of the 

cases, a functional comparative method has been adopted, as discussed in section 4 

below. 

The macro- and micro-level comparisons are not stand-alone approaches. On the 

contrary, the comparisons are – at times – interlinked, as all the parts of the book are 

intended to complement each other.27 

4.2. Jurisdictional scope 

The laws relating to electronic payment services in the EU and in the U.S. have been 

selected for the comparison, as the systems are considered qualitatively at a similar 

level.28 The federal system of the U.S. and the supranational system of the EU are 

deemed, for the purpose of the studies, to be formally equivalent, bearing in mind the 

socio-economic, political and governance dissimilarities.29 

As electronic payments have a global dimension, the jurisdictional scope for this study 

needed to be very broad.30 The EU and the U.S. have been selected for a number of 

reasons. These are two of the largest and most advanced economies in the world. In 

                                                        
27 “Micro-comparison might not work at all unless one takes into account the general institutional 

context in which the rules under comparison have evolved and are actually applied.” Zweigert and 

Kötz 1998, p. 5. 
28 Husa 2015, p. 111. 
29 “In the comparative study of law different legal systems (or any organized normativities of large 

scale human communities) or their sectors can be studied.” Husa 2015, p. 30. 
30 “Probably nobody wants to deny the far-reaching consequences of globalization of law anymore […] 

It is far more complex to predict the effect of those laws as the rules for banking and financial markets 

have demonstrated almost on a daily basis since the credit crunch started in 2008.” Van Gestel, 

Micklitz and Poiares Maduro 2012, p. 16.  
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both markets, despite the past economic downturn, a multitude of electronic payment 

services have been developed and introduced to the market, and a wave of consumer 

protection legislation has followed in recent years. Policymakers and lawmakers on 

both sides of the ocean are carefully watching each other’s steps, while making their 

regulatory choices.  

4.2.1. The European Union 

The European research concentrates on the EU payments policy and law without 

delving into the specifics of the Member States’ laws. For that reason, the research 

focuses on the Payment Services Directive of 2015 (PSD2) – known as a sectoral, 

market-based and all-encompassing directive – as the centrepiece of the electronic 

payment services legislation in the EU.31  

Further, the decisions of the national out-of-court complaint-handling authorities of the 

Netherlands, Belgium and the United Kingdom have been selected for the 

comparison.32 The purpose of the research is to demonstrate how the EU legislative 

framework works in practice, and by no means is intended as a full-fledged country 

comparison.  

The supra-nationality of EU law, however, poses its own challenges. As PSD2 is a 

directive, the EU is dependent on the Member States for implementing and enforcing 

it. The full harmonisation nature of PSD2 provides, however, for a relatively high 

degree of consistency in this respect.33 Full harmonisation implies that, insofar as PSD2 

regulates a specific matter, it does so exhaustively, and the Member States are not 

allowed to maintain or introduce provisions other that those implementing the directive. 

The provisions of national general contract law derogating from the provisions of PSD2 

are, therefore, not to be applied by the recognised out-of-court complaint-handling 

authorities. Moreover, such private law concepts as “negligence” or “gross negligence” 

should be interpreted autonomously, in line with the directive, rather than according to 

national contract law.34 

Moreover, under the Directive on Alternative Dispute Resolution for Consumer 

Disputes, the recognised out-of-court complaint-handling authorities are required to 

apply provisions of mandatory law, which means, among other things, the provisions 

implementing PSD2.35  

                                                        
31 “Self-sufficiency of the sectorial regulation” Micklitz and Patterson 2012, p. 14.  
32 Even though the UK recently left the EU, it has implemented PSD2.   
33 Art. 107 PSD2. 
34 See Part II, Chapter 6. 
35 Art. 11, Directive on Consumer ADR.  
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The research focuses on the cases submitted to the out-of-court complaint-handling 

authorities instead of ordinary case-law for multiple reasons. Firstly, given the nature 

of consumer financial complaints – small value, high complexity etc. – disputes 

regarding the provision of these services have traditionally been submitted to the out-

of-court complaint-handling authorities. Secondly, because of the apparent culture of 

resolving financial disputes outside the court system, there is very limited – if any – 

case law from the ordinary courts regarding the subject of this thesis. The EU and the 

U.S. legislators have reinforced the current trend of resolving consumer financial 

complaints out-of-court by mandating such procedures.  

The decisions of the national dispute resolution authorities in the Netherlands, Belgium 

and the United Kingdom have been selected for the analysis for a number of reasons. 

Firstly, these countries are among the EU Member States with well-developed payment 

services markets. Secondly, when it comes to payment culture, the Netherlands and the 

UK can be placed on two sides of the spectrum. The first is known as a giro country, 

where direct credits are the most popular form of payment; the latter drawing on the 

legacy of cheque payments. Accordingly, the payment usage in the selected countries 

differs significantly. Thirdly, linguistic reasons played a role, i.e. the ability to conduct 

the research primarily in English and Dutch. The decisions of the Belgian OmbudsFin 

have been studied in Dutch.  

Therefore, the analytical, case studies part of the research is based on two sources: the 

black letter law of PSD2, and previously PSD1; and the decisions and opinions of out-

of-court dispute resolution authorities.  

4.2.2. The United States 

The U.S. research concentrates on the Federal level, without looking into the variety of 

States’ solutions. Part III of the study covers a combination of sources from Congress-

enacted statutory law, regulations issued by the supervisory authorities, official 

interpretations, as well as policy documents.  

Unlike in the EU, where there is a more structured approach to regulating all types of 

electronic payment services, in the U.S. the relevant rules are scattered among a number 

of different legal acts. The applicability of a particular law frequently depends on the 

type of the payment service under consideration.36 

However – as the federal legislation is directly applicable – the U.S. system presents 

less research complexity than the multi-layered system of the EU.  

                                                        
36 TILA and Regulation Z applicable to credit cards, EFTA and Regulation E applicable to electronic 

fund transfers. 
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The analytical – case studies – part of the research is also based on two sources: black 

letter law of the statutes and regulations applicable to the particular type of payment 

service, and the complaints brought to the Consumer Financial Protection Bureau 

(CFPB). The CFPB is not a “classic” out-of-court complaint-handling authority. 

Consumers can, however, submit a complaint regarding financial products or services 

to the CFPB, with the complaint being forwarded to the product or service provider.  

Complaints are usually handled within 15 days and the CFPB will assist the consumer 

in obtaining a response.37  

 

5. FUNCTIONAL COMPARISON 

5.1. Functionality 

The functional method – with the use of the case studies – was chosen to locate the 

rules in each of the compared systems that are intended to solve the same legal issue 

and to compare the outcomes of the cases. In other words, the rules that perform the 

same function are being compared on the basis of a case, where each case covers a 

particular payment service and a particular legal issue related to that service. The 

approach has been deployed as the primary research method in the analytical part of the 

book (Part IV).38  

The systems of the EU and the U.S. differ substantially, as presented in Parts II and III 

of the book. The search for functional counterparts proves to be a useful approach to 

overcome the challenge related to – among other things – very distinct legislative 

approaches, varying scopes of the legal acts, the direct or indirect applicability of the 

rules, and differences in enforcement of the rules in the EU and the U.S.39 

5.2. Case construction  

The comparison of particular rules and the outcomes for the consumers in Part IV of 

the book has been structured on the basis of cases. Consequently, this part of the book 

applies a factual approach. A set of facts (a case) forms the starting point of the analysis, 

                                                        
37 As of March 2019, the CFPB had processed approx. 1.5 million consumer financial complaints since 

it was established in 2011. https://www.consumerfinance.gov/data-research/consumer-complaints/.  
38 “The basic methodological principle of all comparative law is that of functionality. […] 

Incomparable cannot usefully be compared, and in law the only things that are comparable are those 

which fulfill the same function.” Zweigert and Kötz 1998, p. 31. 
39 Oderkerk, 2001, p. 295. 

 “The mental challenge of comparison comes from difference in legal cultures.” Husa 2015, p. 15. 

https://www.consumerfinance.gov/data-research/consumer-complaints/
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and subsequently the solutions in the selected legal systems are described and 

explained.40  

For example, the case of an unauthorised transaction taking place as a result of the loss 

or theft of a credit or debit card is relatable to many consumers. The facts of the case 

may look as follows: 

Mr Smith paid for his lunch at a restaurant – round 1.30 p.m. – using his credit card 

issued by the credit card company (the CC-company). Shortly afterwards, he 

noticed that his wallet – including his credit card – was missing. He returned to the 

restaurant to search for the wallet, with no success. Then – at 3 p.m. – Mr Smith 

called the CC-company to report the fact that his credit card was missing and to 

block his card. The CC-company blocked Mr Smith’s credit card, but between 1.30 

p.m. and 3 p.m. the card was used multiple times. The transactions using of Mr 

Smith’s credit card totalled EUR 2,300. The CC-company compensated EUR 250 

of the damage up to the moment when Mr Smith noticed the loss/theft of his wallet. 

Can Mr Smith claim the full amount of damage from the bank? 

To provide an answer to the specific question posed in the particular case, and more 

generally to seek to falsify the hypothesis regarding differing outcomes of the consumer 

payment cases, the solutions in the legal systems of the EU and the U.S. are described 

and explained.  

The cases are construed – as discussed above – on the basis of the facts of the 

complaints submitted to the out-of-court complaint-resolution authorities in the 

selected EU Member States and in the U.S.41 The reference to the “original” case will 

be provided. The cases are based on actual complaints with the purpose of making the 

research process more objective. The same is valid for the selection of the facts 

described below.42  

Both the EU and the U.S. legislators mandate out-of-court complaint and redress 

procedures for the settlement of disputes. FIN-NET is a European network of national 

organisations responsible for the out-of-court settlement of consumer complaints in the 

area of financial services. Within the EU, the research looks into the claims submitted 

to the Klachteninstituut Financiele Dienstverlening in the Netherlands, the OmbudsFin 

in Belgium, and the Financial Ombudsman Service in the United Kingdom.43 The 

Consumer Financial Protection Bureau is the primary financial complaints handling 

authority in the U.S. 

                                                        
40 Örücü 2005, Zweigert and Kötz 1998.  
41 Common Core approach, Rudolf Schlesinger, 1957. 
42 To mitigate the methodological weakness when the same person both designs and resolves the cases. 
43 For details on the selection of the countries see Introduction, 4.2. Jurisdictional scope.   
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5.3. Fact selection 

As it is not feasible to include in the analysis all the legal aspects of electronic payment 

services, a number of objective criteria have been deployed to select the cases on the 

basis of which it is sought to disprove the hypothesis. 

Firstly, the criterion of comparability is deployed, i.e. cases covering the same type of 

payment service in the EU and in the U.S. are selected, as it is only useful to compare 

what is actually comparable.  

Electronic payment services come in many shapes and sizes. Some of the services are 

very U.S. specific, such as payroll cards, or certain types of prepaid accounts, and some 

are specific to a particular EU Member State, e.g. iDeal payments in the Netherlands. 

The starting point of the comparison is, therefore, selecting a payment service that is 

commonly used both in the EU and in the U.S.   

Secondly, legal problems related to a particular electronic payment service needs to be 

culturally neutral. The facts culturally specific to the EU or the U.S. – e.g. the problem 

of unsolicited credit card offerings specific to the U.S. – have been left out. 

Thirdly, the range of legal questions related to the payment services is narrowed down 

to private law issues related to information requirements and rights and obligations of 

the parties to the payment process.44  

5.4. Analysis 

By making use of case studies, the research goes beyond a mere description to a detailed 

inquiry into how the specific legal question is resolved by the law of the EU and the 

U.S. The comparison and the analysis are performed with the objective of falsifying the 

hypothesis. 

 

6. THE AIM OF THE RESEARCH 

The aim and the relevance of the study are both theoretical and practical, as are the 

results obtained through the comparison. Within the theoretical aim, the research seeks 

to understand and explain the issues.45 Parts I through III are mainly descriptive and 

attempt to explain the concept of electronic payments, as well as the factors that have 

shaped the consumer protection policies and laws for payment services in the EU and 

the U.S. 

                                                        
44 See Introduction, 1.2 Material Scope.  
45 “In the theoretical approach […] the desire to understand and explain differs inevitable from the 

desire to solve a legal problem.” Husa 2015, p. 90. 
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The practical aspects of the research draw primarily from the analytical part of the book, 

i.e. the case studies. Part IV investigates the actual consumer protection rules applicable 

to particular aspects of electronic payments or electronic payment transactions. The 

results can be deployed in various aspect of the practice of law.46 

Ultimately, the theoretical and practical aspects of the research are brought together to 

attempt to falsify the hypothesis. 

The study by no means seeks to evaluate the rules in order to select the preferred 

solution.47 In that respect, the aim of the research does not reach beyond understanding 

and explaining the rules and the policies.   

Even though the book does not lay out a normative claim, the outcomes of the research 

can be used for normative purposes.48 Such purposes, however, are not within the scope 

of this study. 

 

7. INTERDISCIPLINARY INSIGHTS 

The interdisciplinary components introduced into the discussion are intended to unveil 

the underlying logic of the current state of the law related to electronic payment 

services. 49  The research makes use of some interdisciplinary insights 50  without 

deploying the specific tools belonging to the disciplines of sociology of law, or law and 

economics.51 

If the law can be seen as “discipline in transition” moving from a mono-disciplinary 

and doctrinal tradition towards a different quality of multi-disciplinarity, and from a 

                                                        
46 “It is difficult to think of such a comparative law study that would not have some relevance from the 

point of view of legal practicalities.” Husa 2015, p. 90. 
47 The [functional] method applied in a consistent manner serves best the sole purpose of understanding 

legal rules and institutions. Michaels 2006, p. 340.; “The functional method will identify objects that 

fulfill a similar function. […] The functional method is however not the method, which will lead to the 

best solutions: it is not meant to do so. Its function is to lead to solutions, which are comparable, not to 

point out which are the best.” Oderkerk 2007, p. 331.  
48 “Results obtained by means of comparison can be [practical or theoretical]. When aims are practical, 

results are part of a normative process. With theoretical aims, a sufficient aim can be knowledge 

formation without normative aims connected to national or international law.” Husa 2015, p. 16. 

“In the theoretically oriented research, attempts are made to explain the reasons for the differences and 

similarities, while in practically oriented research the aim is to draw practical conclusions for 

legislation or criticism of law in force.” Husa 2015, p. 30.  
49 Nelken 2012. 
50 Husa 2015, p. 45.  

51 Husa 2015, p. 45.  
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national to an inter- or supra-national orientation, then this research adds to the general 

transition in the legal study.52,53  

For example, Part I of the book contains remarks regarding the economic aspects of 

payment services where the market development and business models for electronic 

payment services are discussed. However, the research benefits primarily from the 

insights provided by behavioural economics.54 The notion developed in behavioural 

studies whereby consumers are not rational decision makers, as had previously been 

assumed, and that public policy should account for that, marks a shift in the way of 

thinking about consumer protection. Even though the discussion on the behavioural 

economic aspects of the consumer protection policy seems to be predominantly voiced 

in the U.S., it is also of relevance to the European policymakers.55 

The book also contains some insights on using payment services, i.e. a description of 

the most popular payment methods in selected countries. The payment usage not only 

differs significantly between the EU and the U.S., but also among the EU Member 

States.56 

Electronic payment services follow the mainstream technology development trends and 

strive to meet users’ expectations. The technological developments pose a regulatory 

challenge to provide timely and proportionate regulation, and to provide appropriate 

protections and a level playing field to the market participants. Part I contains some 

remarks on innovation in payment services, contextualising the discussion on policy 

and the rules governing selected aspects of those payments. 

Clearly, not all the factors mentioned above have a similar influence on the 

development and subsequent implementation of the rules. The discussion therefore 

concentrates on explaining those aspects that appear to have had a dominant impact on 

these rules. 

 

8. STRUCTURE 

The structure of the book follows the methodology and reflects its dual focus. It starts 

with the introduction and macro-level description in Parts I through III, and 

subsequently moves to the micro-level case-based comparison and analysis in Part IV. 

                                                        
52 Van Gestel, Micklitz and Poiares Maduro, 2012, p. 12.  

53 Some argue that there is a strong call for comparative lawyers to be trained in interdisciplinary 

research methods, since they need to be able to learn more about the socio-economic, cultural and 

political background of various legal systems. Örücü 2005, p. 11. 

54 Luth 2010.. 

55 Micklitz, Sibony, and Esposito, 2018. 
56 Bell 2011. 
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Apart from the Introduction and Conclusions, the book consists of four parts entitled as 

follows: Part I – Money and Payments, Parts II and III on Payment services policy and 

legislative framework in the EU and the U.S., respectively, and Part IV – Case studies: 

the EU – U.S. comparison.  

8.1. Part I – Money and Payments 

Part I, entitled Money and Payments, looks at the principal terms and the core ideas 

related to money and payments. It sets out a context for the exploration of consumer 

protection policies and laws for payment services in Parts II and III, and for the analysis 

in Part IV. Accordingly, it lays the groundwork for the hypothesis and its falsification. 

The answer to the question “how does money make the world go around”, would be: 

“by the way of payments”. Part I, therefore, introduces these concepts jointly. The first 

chapters of Part I consider the definitions of money and (electronic) payments, as well 

as their history and development. Further, Part I outlines the workings of payment 

systems and the infrastructure, operating in the background of the payment services 

offered to users. Subsequently, a number of common retail payment services, such as 

debit and credit transfers, card payments, online and mobile payments are described. 

The final chapter covers the regulatory concepts of payment and money services, as 

introduced by the European and the U.S. legislators, and in this manner sets out the 

material scope of the research. 

8.2. Parts II and III – Policy development and legislative framework – EU and 

U.S.  

Parts II and III of the book cover payment services policies and legislative frameworks, 

thereby constitute building blocks essential for constructing the hypothesis.  

Part II illustrates the payment services policy and legislative framework in the EU. The 

opening chapter of Part II places the development of the payments policy and law in 

the broader context of the Internal Market and consumer protection. Further, Part II 

outlines the consumer acquis concerning financial services, as PSD2 is not a stand-

alone piece of the EU’s consumer protection legislation regarding financial or payment 

services. The subsequent chapter looks into the development of policy and the law on 

payment services in more detail. The final sections of Part II provide a description of 

the relevant parts of PSD2 with a particular focus on the rights and obligations of the 

parties to a payment transaction.  

Part III describes the payment services policy and legislative framework in the U.S. 

The opening chapter of Part III presents the concept of federalism and provides a brief 

socio-political background to the development of financial consumer protection in the 

U.S. The subsequent sections cover the early U.S. consumer protection instruments and 

discuss in more detail the ‘great disclosure statutes’, i.e. the TILA of 1968 and the 
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EFTA of 1978. The middle chapter of Part III examines the shift in consumer financial 

protection policy after the financial downturn of 2007-2008 and the behavioural 

economics insights that inspired that shift. Consequently, the final chapters cover the 

U.S. legislation enacted in line with the renewed policy, i.e. the Credit Card Act of 2009 

amending the TILA and Regulation Z, and the numerous rules amending the EFTA and 

Regulation E.  

8.3. Part IV – Case studies: the EU – U.S. comparison 

As discussed above in the section on “functional comparison”, Part IV of the book –

setting out case studies – identifies, in each of the compared systems, the rules that are 

intended to solve the same legal issue, and compares the outcomes of the cases. Each 

case covers a particular payment service and a particular legal issue related to that 

service. By following this method, Part IV seeks to falsify the hypothesis by 

demonstrating the dissimilarity or similarity of the outcomes of the compared cases.  

The selected cases look, in particular, into (1) the issue of payment instruments and 

notification requirements, (2) a change to the terms and conditions, (3) unauthorised 

transactions in the case of scams (4), the loss or theft of a payment instrument – credit 

or debit card, and (5) the revocation of payments.  

The substantive research for this book was closed in January 2020. Legislative changes 

after that date have not been taken into account.  
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PART I – MONEY AND PAYMENTS 

1. INTRODUCTION  

The purpose of Part I is to lay the foundation for the discussion of the consumer 

protection policies and laws for payment services in Parts II and III, and for the analysis 

in Part IV. By looking at the main terms and principal ideas related to money and 

payments, Part I provides the context for answering the research question.  

As shown below, the relationship between money and payments is symbiotic – one 

depends on the other.57,58 

If the concept of money is difficult, it has certainly been discussed extensively in the 

literature. The same cannot be said about payments, which are quite complex 

themselves. As money and payments are so closely associated, Part I introduces these 

concepts jointly.  

Part I, therefore, first considers the definitions of money and payments, and briefly their 

history and development. Further, it outlines the workings of payment systems and 

infrastructure operating in the background of the payment services offered to users. 

Subsequently, a number of common retail payment services, such as debit and credit 

transfers, card payments, online and mobile payments are described. Chapters 6 and 7 

briefly discuss innovations in electronic payment services and the use of those services 

in selected European countries and in the U.S.. The final chapter covers the regulatory 

concepts of payment and money services as introduced by the European and U.S. 

legislators. 

 

2. MONEY AND PAYMENTS – CONCEPTS  

2.1. What is Money? 

What is money? – this question has engaged the minds of economists for centuries.59 

“Money answereth all things,”60 – this is a fundamental notion not only in economics,   

                                                        
57 Meaning all payment services and payment systems collectively. 
58 Bollen 2012, p. 17. 
59 “Etymology: The word “money” is believed to originate from a temple of Hera, who was often 

associated with money. The temple of Juno Moneta at Rome was the place where the mint of Ancient 

Rome was located. The name “Juno” may derive from the Etruscan goddess Uni (“the one”, “unit”, 

“union”, “united”) and “Moneta” either from the Latin word “monere” (“remind”, “warn”, or 

“instruct”) or the Greek word “moneres” (“alone””, “unique”). In the Western world, a prevalent term 

for coin-money has been specie stemming from Latin in specie, meaning “in kind”.” Roy, 2011, p.5.  
60 Ecclesiastes 10:19. 
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but also in all departments of law. Money constitutes a focal point of modern culture; 

it is the very language of commerce for the contemporary world.  

By its very nature, money possesses a multitude of functions and so has been given a 

multitude of meanings.  

According to Halsbury’s Words and Phrases, “the term money is commonly regarded 

as one which does not bear precise meaning in the eyes of the law. It depends on the 

context in which it is used.” 61  Whatever the meaning of money might be in an 

individual case, clearly the word has a meaning that must be defined.62 Therefore, the 

question arises: What are the characteristics of the phenomenon known as money?  

2.1.1. Functions of money 

In an attempt to define what money is, it is first necessary to examine its functions, as 

there are various functions that money tends to perform today, such as a medium of 

exchange, a unit of account and a store of value. Thanks to these fundamental functions, 

recognised already by Von Savigny, money organises our space in terms of different 

social relations in which we engage while carrying out our economic activities. 

“In the first place, money appears in the function of mere instrument for measuring 

the value of individual parts of wealth. As regards this function money stands on 

the same basis as other instruments of measurement… But money also appears in 

a second and higher function, it embraces the value itself, which is measured by it, 

and thus it represents the value of all other items of wealth. (…) Money thus 

appears to be an abstract means to dissolve all property into mere quantities. (…) 

The wealth power, characterizing money, has, moreover, the attribute of being 

independent of individual abilities and necessities, and consequently of having 

equal usefulness for all and under all circumstances.”63 

Even though Von Savigny’s analysis refers to commodity money with its intrinsic 

value, it remains relevant in light of modern economics, which still recognises these 

three fundamental money functions.64 

                                                        
61 The legal definition of money in Halsbury’s Words and Phrases: “the term money is commonly 

regarded as one which does not bear precise meaning in the eyes of law. It depends on the context in 

which it is used (Perrin v. Morgan, A.C. 399 (1943)). 
62 The Oxford Dictionary definition of money is: “Current coins as medium of exchange, measure of 

value… hence, anything serving the same purpose as a coin, and money in reference to its purchasing 

power… hence, possessions or property viewed as convertible into money.” 

The Dictionary of finance defines money as: “a means of facilitation exchange of goods and 

accumulation of financial wealth, commonly recognizable as banknotes coins, bank deposits: and (1) 

medium of exchange (2) a unit of value (3) a store of wealth. 
63 Von Savigny F.K. Obligationenrecht, after Mann 1992, p. 28. 
64 In the past, money was considered to have the four main functions. Those functions have been 

summed up in a rhyme found in older economics textbooks: "Money is a matter of functions four, a 

medium, a measure, a standard, a store." This means that money functions as a medium of exchange, a 

http://en.wikipedia.org/wiki/Rhyme
http://en.wikipedia.org/wiki/Medium_of_exchange
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Money as a medium of exchange allows goods and services to be easily traded. We can 

buy what we desire, as long as we have the money to cover what it is valued at.  

As a general means of exchange, money is interchangeable and convertible into 

anything. Money can be defined as “a commodity or token that serves as a medium of 

exchange (…) that everyone will accept in exchange for the things they have to sell.”65 

It thereby avoids the inefficiencies of a barter system and the problem of “a double 

coincidence of wants”.66 In other words, money is a set of assets used to buy goods and 

services, offering buyers and sellers reciprocally accepted means of payment for 

exchanging goods and services. The term means of payment is sometimes used instead 

of “medium of exchange” to include transactions that have customary purposes instead 

of just commercial exchanges.67 It is apparent that payments are directly linked to the 

medium of exchange function of money. Further analysis in this book will therefore 

revolve mainly around that function. 

A unit of account is a standard unit of measurement of the market value of goods, 

services, and other transactions. Money, as a unit of account, makes all marketable 

goods and services commensurable on the basis of a single price standard, the monetary 

price. We use money to measure the value of goods and services, and to place them in 

the hierarchy of values we have construed for our world of goods and services. The 

market puts this process in a competitive setting. To function as a unit of account, 

whatever is being used as money must have the following features. It must be dividable 

into smaller units without a loss of value. It needs to be fungible, i.e. one unit or piece 

must be perceived as equivalent to any other. And finally, its specific weight, measure, 

or size must be verifiably countable. Modern currencies can perform its “unit of 

account” function in an effective manner only if it maintains a uniform value.68 

Storage of value is yet another function of money. To fulfil that function, money must 

be able to be reliably saved, stored, and retrieved – and be predictably usable as a 

medium of exchange when it is retrieved. The value of money must also remain stable 

over time. Some have argued that inflation, by reducing the value of money, diminishes 

the ability of the money to function as a store of value.69 

                                                        
unit of account, a standard of deferred payment, and a store of value. However, modern textbooks now 

list only three functions, that of medium of exchange, unit of account, and store of value. Roy, 2011, 

p.5.  
65 Proctor 2012. 
66 See Part I, 3. Money and payments – a brief history. 
67 Proctor 2012.  
68 When it comes to modern currencies, preserving a uniform value of the currency so it can fulfil the 

unit of account function is a task of the central bank. If the uniform value of the currency was not 

guaranteed, there would, in effect, be multiple currencies within what is meant to be a single currency 

area.  
69 Mankiw 2007, p. 22. 

http://en.wikipedia.org/wiki/Unit_of_account
http://en.wikipedia.org/wiki/Standard_of_deferred_payment
http://en.wikipedia.org/wiki/Store_of_value
http://en.wikipedia.org/wiki/Medium_of_exchange
http://en.wikipedia.org/wiki/Unit_of_account
http://en.wikipedia.org/wiki/Store_of_value
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As the functions of money were being defined, the discussion on the delineation of 

those functions arose. Some have argued that the role of money as a medium of 

exchange is in conflict with its role as a store of value, as the first one requires money 

to circulate, while the latter one requires holding it without spending. Others argued 

that storing value is just a deferral of exchange, but that this does not diminish the fact 

that money is a medium of exchange that can be transferred whenever required.70 This 

discussion, however, has mainly a theoretical relevance and is not particularly relevant 

for the subject-matter of the book.  

2.1.2. Commodity money vs fiat money 

In the attempt to define money, the next question one can ask is where does money 

derive its value from? In other words, what are the attributes of money that make it 

acceptable for the parties as a medium of exchange? In general, there are the following 

answers: the value of money is intrinsic, the value lies in the governmental regulation, 

or the value is a combination of the two. 

Commodity money has value in and of itself, and therefore can always be consumed no 

matter what the status of the market. Throughout the world, commodities from salt to 

tobacco, from rice to cloth71 have been used at various times in history.72 The use of 

commodity money rises again whenever the normal flow of commerce and economic 

life is interrupted, or where other forms of money are not available or not trusted.73 The 

best commodities have three qualities: the commodity is limited in supply, it is durable 

and it can be divided into units that are sufficiently high in value so as not to require 

vast quantities of the commodity to settle normal transactions.74  

Fiat money derives its value from government regulation or law.75 According to John 

Maynard Keynes:  

“Fiat Money is Representative (or token) Money (i.e. something the intrinsic value of 

the material substance of which is divorced from its monetary face value) – now 

generally made of paper except in the case of small denominations — which is created 

                                                        
70 Greco 2001. 
71 Examples of commodities that have been used as medium of exchange include in the first place 

precious metals like gold, silver etc., precious stones, shells, alcohol, cigarettes or peppercorns or 

barley. These items were sometimes used in a metric of perceived value in conjunction to one another, 

in various commodity valuation or price system economies.  
72 The word salary is derived from the Latin word sal, meaning “salt”. The word pecuniary, which 

means “related to money” is derived from the Latin pecuniarius, meaning “wealth in cattle”, 

Weatherford 1997, p. 21. 
73 Von Mises 1953, p. 62.   
74 Good 2000, p. 12. 
75 The term derives from the Latin fiat (“let it be done”, “it shall be”); “Money which a government 

declares shall be accepted as legal tender at its face value.” Rollins 2003. 
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and issued by the State, but is not convertible by law into anything other than itself, 

and has no fixed value in terms of an objective standard.”76  

While gold-backed money entails a legal requirement that the issuer redeems it in fixed 

weights of gold, fiat money’s value is unrelated to the value of any physical quantity. 

Even a coin containing valuable metal may be considered fiat currency if its face value 

is higher than its market value as metal.77 Currently all reserve currencies78 are fiat 

currencies, including the United States dollar and the Euro.79 The sole existence of fiat 

currencies supports the state theory of money discussed below. 

2.1.3. Societal vs state theories of money 

The two main concepts of money – societal and state – are based on opposite views on 

the origins of what is considered money. These theories provide somewhat different 

answers to the question already asked: what makes money acceptable for the parties as 

a medium of exchange or store of value? 

According to those that see money as a social institution, it is not governments but 

individuals who develop money. Money can be considered an agreement within a 

community, to use something as a means of payment. Such an agreement can be 

attained formally or informally, freely or coerced, consciously or unconsciously.80 

“If for any reason something begins to be used as money, all people begin to value 

it … as long as things can be bought and sold for a given substance, people will sell 

and buy with it.”81 

It is the fundamental paradox of money: money is accepted because it is accepted. This 

line of thinking is sometimes called the societary theory of money and it helps to explain 

how so many different kinds of commodities mentioned above were deemed to be 

money.  

Money as an agreement is always valid only within a given community. Some 

currencies are operational only among a small group of people, for certain time periods 

(like the cigarette medium of exchange among soldiers during World War II), or among 

                                                        
76 Keynes 1978, p. 7. 
77 The face value is the value of a coin or paper money as printed on the coin, stamp or bill itself by the 

minting authority. 
78 A reserve currency is a currency that is held in significant quantities by many governments and 

institutions as part of their foreign exchange reserves. 
79 Since the direct convertibility of the United States dollar to gold ended in 1971. 
80 Lietaer 2001. 

81 Vartanian 1998, p. 35, see also: Samuelson 1961. 
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the citizens of one particular nation (like most national currencies today), 82  or a 

geographically disparate group (such as internet participants).83  

The state theory of money can be linked to G.F. Knapp. It explains the nature of money 

by relating it to the sovereign power or the monopoly over currency. This power 

comprises the right to issue, or authorise the issue of money and other aspects of the 

regulation of money. Knapp argued – according to the principles of “chartalism” – that 

money does not need to have any intrinsic value and can be used as government-issued 

tokens. Knapp claimed that “money is a creature of law” rather than a commodity.84 

Knapp contrasted his state theory of money with the view of “metallism” where the 

value of a unit of currency depended on the value of precious metal it contained or 

could be exchanged for. He argued the state could create pure paper money and make 

it exchangeable by recognising it as legal tender.85 Formulated like this, the State theory 

of money has a dual aspect. It means that circulating media of exchange constitute 

money only if they are created by or with the authority of the State or another supreme 

authority that exercises the sovereign power of the State. Secondly, money cannot lose 

its character except through formal demonetisation. 

2.1.4. Hybridity of Money 

It has been argued that commodity money and fiat money can function next to each 

other based on the fact that the principles of both metallism (commodity money) and 

chartalism (fiat money) were reflected already in the monetary system introduced by 

the Roman emperor Augustus.86 However, the prevailing view of the development of 

money is that it evolved from systems of barter to become a medium of exchange 

because it represented a durable commodity, and was subsequently replaced by fiat 

money created by the state and other economic agents, e.g. banks.87 The hybridity of 

money becomes visible in circumstances where the normal flow of commerce and 

economic life is interrupted, when the reversed process can be observed: a movement 

from the discredited fiat money towards commodities, i.e. a movement from the state 

currency into one acceptable to the community. 

Moreover, the essential hybridity of modern money is determined by its nature, in the 

sense that money and payments are constructs of the community, i.e. of the economic 

agents and of the state at the same time. According to Mehrling, the hybridity of money 

                                                        
82 Hybridity: these are State issued currencies, but still need to be trusted and accepted. Societal theory 

of money does not equal usage of commodity money.  
83 Lietaer 2001. 
84 Knapp 1924. 
85 https://en.wikipedia.org/wiki/Chartalism.  
86 From the early 1st century to the late 3rd century AD. Katsari 2011.  
87 See Part I, 3. Money and payments – a brief history.  

https://en.wikipedia.org/wiki/Chartalism
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is grounded on the fact that money (financial) markets operate both through market and 

state mechanisms.88 

2.2. What is Payment? 

The relationship between money and payments is symbiotic, with money, in its wider 

sense, being closely associated with payment services. Although the concept of money 

has been extensively analysed in the literature, the concept of payments has only 

sporadically engaged academics. What is a payment really? How does it work? This 

section introduces the concept of payment, and by doing so provides an answer to these 

questions. 

2.2.1. Broad and narrow concept 

Payment has broad and narrow meanings, both in law and general usage. Its broadest 

meaning in general usage is to direct something towards or to do something for 

someone else, such as “to pay someone a visit” or “repay a favour”.89  

Further to the paradox mentioned above – “Money is accepted because it is accepted” 

– the concept of payment is also inherently circular – “what the parties agree is payment 

is payment”, or in other words “payment is as payment does”. Goode states that “any 

transfer of value in a form according with the express or implied agreement of the 

parties constitutes a payment, whether or not it is money in a legal sense.”90 

Along this line, payment can be defined as the partial or complete discharge of an 

obligation by its settlement in the form of the transfer of funds, assets, or services equal 

to the monetary value of part or all of the debtor’s obligations.91 This is a rather broad 

concept of payment, while narrower definitions can be found as well. 

Payment defined in a narrow manner is equated with a transfer of money from one 

party to another, usually made in exchange for the provision of goods or services, or to 

fulfil a legal obligation. In legal terms, payment can be defined as a “gift or loan of 

money or any act offered and accepted in performance of a money obligation.”92 In this 

respect, money is either an element of a payment in the case of a payment in physical 

money, or a pecuniary obligation, in the case of an immaterial form of discharge.93 

                                                        
88 Mehrling 2015.   
89 Word “Payment” originates from Old French paiement (13c); Word “pay” meaning “to appease, 

pacify, satisfy” originates from Old French paier “to pay, pay up”, or from Latin pacare “to please, 

pacify, satisfy”, in Medieval Latin especially “satisfy a creditor”, literally “make peaceful”, from pax 

(genitive pacis) “peace”. Meaning “to give what is due for goods or services” arose in Medieval Latin 

and was attested in English by early 13c. 
90 Goode and McKendrick 2010, p. 460. 
91 Investorwords.com. 
92 Goode and McKendrick 2010, p. 461. 
93 Mavromati 2008, p. 143. 
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Therefore – terminologically – it would be proper to use the term “payment” in its 

broader meaning, i.e. the discharge of an obligation by delivery of money, assets or 

services. On the other hand, the use of the term “money payment” would be preferable 

when talking about obligation to pay a specific sum of money.94 

Payment entails the performance of a monetary obligation, but not automatically the 

delivery of money. It is further differentiated from the notion of money or tender in the 

sense that it involves some act from both the transferor and the transferee, which must 

accept the transfer. The payment situation seems straightforward in the event that 

payment is being executed with the use of cash. There are two parties involved: payer 

and payee. 

Payment through “fiduciary” money, 95  e.g. through bank accounts, requires the 

involvement of the parties’ financial institutions, which changes the contractual 

landscape. The transfer of funds passes through these parties in order to be fully 

discharged afterwards, and therefore acquires a more “autonomous” contractual 

character.96  

For the purpose of this book – as it is primarily concerned with electronic payments – 

“payment” will be defined in a broad manner. After the definition proposed by Bollen, 

whereby payment is “a transfer of buying power of economic value, usually to 

discharge a debt obligation. It can be conducted using currency, commodities, or 

through a payment mechanism.”97 Further, “payment mechanism” has been defined by 

Geva as “any machinery facilitating the transmission of money in the payment of a 

debt, which enables the debtor to avoid the transportation of money and its physical 

delivery to the creditor in the discharge of the debt.”98 When it comes to the economic 

substance of the payment, in essence the payer performs an act that causes the payee’s 

net asset position to be increased by a known amount, and the payee recognises this as 

a deliberate act of the payer to deliver value to the payee.99  

2.2.2. Forms of discharging a payment 

While in legal terms there is only one payment, namely the complete discharge of a 

pecuniary obligation, there are various forms of discharging such an obligation. The 

traditional one is the delivery of physical money, or known as legal tender. In most 

                                                        
94 Malaguti 1997, p. 101. 

95 The process will be explained in more detail in Part I, 4. Payment systems – payments infrastructure 

and 5. Payment services.  
96 Mavromati 2008, p. 144. 
97 In economic and technical terms, payment is a “method to affect the transfer of value, the transfer of 

funds between the bank depositaries or from a debt instrument”. Malaguti 1997, p. 32. Bollen 2012, p. 

25.  

98 Geva 1986, p. 4. 
99 Bollen 2012, p. 25. 
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countries, the law provides that, in the absence of agreement, the tender of cash (i.e. 

legal currency) is the default means of payment. The physical delivery of notes and 

coins can constitute payment, simultaneously transferring a property in the physical 

currency to the recipient and discharging the indebtedness to the giver.100 

No payee can be forced to accept a non-cash payment as good payment. The payer 

either has to obtain express agreement from the payee to pay in a non-cash manner, or 

be able to rely on implied consent. Modern payment services involve the payer and 

payee agreeing that something other than cash will be good consideration.101 

A debt obligation can also be discharged through the delivery and acceptance of 

commodities. It can be done either in the full value of the obligation, or in partial 

exchange, reducing the price of the new goods. An example of such a transaction can 

be the purchase of a new car, where the new car is paid for in money and by trading in 

the old one.  

Another method of discharging a money obligation is through a payment mechanism, 

which will most commonly be a transfer of funds to the account of the transferee. This 

payment method comes in all forms and shapes and is the main focus of this book. 

Further research focuses on electronic payment services as the selected payment 

methods, leaving aside the more traditional payment techniques like cash or cheques. 

As for the transfer of funds, such a transfer is generally made using fiduciary money 

created by the banks and other financial institutions and based on credit.102 Modern 

payment systems do not generally involve an assignment of underlying rights. 103 

Instead they result in the increase and decrease in institutional liabilities owed to the 

payer and payee.104  

2.2.3. Payment, payment services and payment systems 

There is a tendency in the literature to confuse certain basic payment-related terms. 

Frequently the terms “means of payment” and “payment services/facilities or 

instruments” are used inconsistently. As discussed above, the only legal means of 

payment is money. It can be used interchangeably with the term “medium of exchange”, 

                                                        
100 “In many countries the ordinary method of paying monetary obligation is by transfer of legal tender. 

This rule is expressly fixed in Italy (CC Art. 1277(1)) […], Portugal (CC Art. 550), Poland (CC Art. 

358 §1, but exists in several other countries, especially in those of the French-inspired legal orbit (e.g. 

France, Belgium or Luxembourg). DCFR, 2007 III. – 2:108: Method of payment, p. 744. 

The Dutch CC Art. 6:112 allows payment in “current” form, and CC Art. 6:114 authorises a bank 

transfer if the creditor has a bank account in the country of the place of performance.  
101 Bollen 2012, p. 17. 
102 See Part I, 5. Payment services.  
103 Geva 1986, p. 22. 
104 Bollen 2012, p. 24. 
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but both terms mean essentially the same – money,105 and are used in this context 

throughout the book. 

 In various publications, cheques, fund transfers, credit and debit cards, etc. are 

catalogued under numerous names, such as: “payment facilities”, “payment services”, 

“payment products” or “payment instruments”. For the purpose of this book, the term 

“payment services” has been chosen as an all-encompassing term. The choice has been 

made not because of its terminological superiority over the other terms, but to ensure 

maximum consistency with the wording used by the European legislator. Payment 

services are, at their simplest, services for moving money around the economy. 

Payment services come in many shapes and sizes, but they are essentially variations on 

a theme. They all involve funds transfers using book entries maintained by one or more 

intermediaries. 

It has been argued that the term “payment facilities” is broader and covers both products 

and services for moving money around the economy.106 It is, however, difficult to 

differentiate between what is a service and what is a product. Should a debit transfer be 

considered a service, while a credit card will be considered a product as we have a 

tangible instrument in our hands? In the end, both “vehicles” involve a fund transfer 

with the use of intermediaries. Indeed, some payment services are performed with the 

use of certain instruments, e.g. cards, though the instrument is simply aiding the actual 

service. Therefore, the consistent use of the term “payment service” seems to be 

justified for the purpose of this book. However, it must be kept in mind that, from a 

legal perspective, every payment service has its own legal status.107 It is not feasible to 

merge all payment services into one consistent legal qualification.108 

There are many ways to categorise payment services. It is usually done either in relation 

to the nature of the payment, or according to the type of instrument used. According to 

the first criterion, payments can be categorised as having a credit or debit function. On 

the basis of the second criterion, payment services are divided according to the medium 

by which the customer submits the payment instruction to the payment provider i.e. 

face-to-face, via the internet, or by mobile phone.109 

Having scoped the above terms and concepts, the term payment system must also be 

mentioned. It is a highly technical phrase defined as a “funds transfer system with 

formal and standardised arrangements, and common rules for processing, clearing 

                                                        
105 Either as a legal tender or as fiduciary money. 
106 Bollen 2012, p. 71. 
107 Mavromati 2008, p. 146. 
108 Even though the PSD brings a catalogue of payment services under one umbrella, it does not create 

a legal definition of a payment service. See Part I, 8. Regulatory definitions – EU.  
109 See Part I, 5. Payment services.  
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and/or settlement of payment transactions.”110 In short, a payment system consists of 

four key “layers”: an interbank communication network for the transmission of 

payment orders, a clearing house for the netting of payment obligations, an automated 

clearing house for the group processing of retail payment orders, and at the top – the 

participation of the clearing within the central bank, where the settlement banks hold 

an account.111 

 

3. MONEY AND PAYMENTS – A BRIEF HISTORY  

Throughout the centuries of their existence, money and payments have undergone a 

variety of changes, with each change bringing about significant transformations in the 

ways that people organise their lives and their economies.112 The purpose of this chapter 

is to present the development of money and payments in Europe and the U.S., because 

the current payment services stem directly from those historical institutions. 

3.1. Barter 

In ancient times, barter was the primary payment system. One person would exchange 

goods held for goods wanted. In the barter times, for a trade of goods to occur, a “double 

coincidence of wants”113 had to be established between trading parties. This obviously 

imposes severe limitations, as a problem is caused by the improbability of wants, needs 

or events for a transaction to occur at the same time and in the same place. Barter 

transactions have further limitations, namely timing. If one wishes to trade fruit for 

wheat, it can only be done when fruit and wheat are both available at the same time and 

place, and only if someone wishes to trade wheat for fruit. Money evolved through 

efforts to resolve that kind of problem. 

3.2. Commodity Money and Direct Payments 

Due to the inefficiencies of barter, buyers and sellers looked to alternative mechanisms, 

and that is when the commodity “money” came into use. Throughout the world, various 

commodities have been used at various times. The precious metals, however, had all 

the qualities of perfect commodity money: durable, with intrinsic value and divisible. 

                                                        
110 Article 4(6) Directive 2007/64/EC of 13 November 2007 on payment services in the internal 

market, OJ L 2007 319, 5 December, p. 1.  
111 See Part I, 4. Payment systems – payments infrastructure.  
112 The earliest samples of writing date from 3200 BC in the Sumerian city Uruk describe deposit 

banking, “foreign exchange” transactions, secured and unsecured lending. The first official banking 

laws were part of the Code of Hammurabi (around 1750 BC). The oldest private bank was incorporated 

in Babylon in the 7th century BC. The first “modern style” paper currency was issued in China around 

800 AD as a temporary substitute for the traditional bronze coins. 
113 The term “double coincidence of wants” was coined by William Stanley Jevons in Money and the 

Mechanism of exchange 1875. 
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From that moment, instead of swapping labour for food, the worker accepted pieces of 

gold or silver. Moreover, people could hold on to the metals to make future purchases, 

i.e. using money as a store of value for future use. From the point when standardised 

amounts of precious metals came into use, it was only a matter of time before smaller 

coins appeared. Thanks to the standardisation of weight and size of the coins, they 

eliminated the most time-consuming steps in commerce: the mutual coincidence of 

wants and the need to measure or weigh the money-commodity each time a transaction 

was made. These systems evolved into the cash payment system we see today. With 

direct payments, the payment instruction, clearing and settlement occur 

simultaneously.114 As discussed below, these three processes are usually separated in 

time for intermediated payments.115 

3.3. Paper money and Banking/ Early intermediated payments 

Over time, goldsmiths’ and bankers’ receipts replaced the direct exchange of goods and 

services for precious metals. One day the idea arose to substitute the actual gold with 

notes, and the families of the north Italian cities began to offer such a service.116 The 

goldsmiths built a structure of lending and borrowing by using of receipts, i.e. written 

documents ordering the payment of a certain amount of money to a certain person at a 

certain time and place.117 This way, a whole new system of money and payments was 

born. Money could now be deposited for safekeeping in a bank; the bank then lent the 

money and circulated the paper notes as money. This money form is based on the 

confidence that the community places in the bank, and on the information captured by 

the possession of the note.118  

Making a payment using goldsmiths’ receipts was executed in the following manner. 

With a goldsmith’s agreement, a customer could transfer a receipt or write a payment 

note to a third party to whom the customer wishes to pay some money. Presuming the 

third party, the payee, was willing to accept the receipt or payment note as payment, an 

effective payment was made. The third party could then either claim the gold to which 

he or she is now entitled, or use the receipt to make a payment to another party, yet 

again under the presumption that the goldsmith and the new party would agree. The 

payment instruction occurred at the time of transferring the receipt or drawing the 

payment note (known as drawn note). The settlement occurred subsequently when the 

                                                        
114 Weatherford 1997, p. 26. 
115 Bollen 2012, p. 19. 
116 Many histories position the crucial historical development of a banking system in medieval and 

Renaissance Italy and particularly in the affluent cities of Florence, Venice or Genoa. The first 

“prototype banks”, however, existed already around 2000 BC in Assyria, India and Sumeria. Later, 

(ancient Greece and Rome) lenders based in temples gave loans while accepting deposits and 

performing the change of money. https://en.wikipedia.org/wiki/History_of_banking.  
117 Weatherford 1997, p. 72. 
118 Weatherford 1997, p. 73. 

https://en.wikipedia.org/wiki/History_of_banking
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payee presented the receipt and claimed the gold to which the payee was entitled.119 To 

increase the convenience of use, goldsmiths’ receipts could be issued in smaller 

amounts to allow more convenient payments.  

Soon afterwards, a shift from money based on commodities, to money based on credit 

occurred. Goldsmiths noticed that their customers were likely to withdraw only a small 

portion of the gold deposited at any time, which meant that they did not have to maintain 

a store of gold equivalent to the notes issued. This allowed them to earn additional 

income by loaning some of the gold in the vault. That is how the fractional reserve 

system – enabling banks to create more money than the deposit of gold they held – 

came into play. The goldsmith had evolved to a banker of sorts – the receipt evolved 

from a record of bailment to a record of debt.120 

From the other side, using a banker’s receipt also allowed the payer to leave money 

with a banker earning interest until it was needed to make a payment.121 It also enabled 

bankers to attract a greater amount of money to be deposited with them. These are two 

of the continuing commercial incentives behind the operation of a payment scheme. 

The European paper currency and modern banking were born simultaneously on the 

goldsmith’s benches of 13th-century Italy. All the elements were already there: the 

paper money as the counterparty’s liability, the requirement of a good reputation for 

that counterparty, and the fractional reserve system.122  

The secret to creating money is being able to persuade people to accept one’s promise 

to pay in the future as a medium of exchange. Whoever manages that trick can derive 

an income from the process, i.e. the medieval goldsmith’s fees, or, today, the interest 

on the loan that creates the money. Such income is called “seigniorage”.123 

The next development took place when merchants and wealthy individuals that held 

money at a bank developed a custom of drawing a note to their banker ordering them 

to pay, out of the customer’s balance, a sum of money to a named person. This payment 

instruction was originally known as “check”, due to the practice of keeping a 

                                                        
119 Bollen 2012, p. 19. 
120 The fractional reserve system functions as follows: for every deposit that any bank receives, the 

bank is allowed to create new money. It is done by means of a loan to a customer of up to 90% of the 

value of the deposit. Thanks to this loan – for example a mortgage – the seller of the house can make a 

new deposit somewhere else in the banking system. Again, the bank receiving that deposit will create 

another loan for 90% of that new deposit: and so the cascade continues from deposit to loan down 

through the banking system. Lietaer, 2001; www.investopedia.com.  
121 Bankers taking money on deposit and providing interest as a return is a concept dating back to at 

least biblical times, as evidenced by the parable told by Jesus to his disciples, see Matthew 25:27.  
122 Dee Hock, Money – a brief history, unpublished. 
123 A word derived from the right of the Lord of the Manor (Seignior) to impose the use of his currency 

on his vassals. 

http://www.investopedia.com/


32 
 

counterfoil or “check” to reduce the risk of fraud or forgery.124  The system grew 

quickly in popularity. Advantages over cash included the permanent record of payment, 

the ability to write cheques for the exact amount of debt and avoiding the need to carry 

large amounts of cash.  

Generally, both parties acknowledged the banker’s right to refuse payment if the 

attempted payment was greater than the total money deposited by the payer with the 

banker at the time, or exceeded the overdraft agreed between the banker and payer. This 

meant that payments were not final until after they were presented to the banker, who 

could then check whether or not the payer’s balance was sufficient. Here it is clear that 

the provision of the instruction (the presentation of the cheque) is separated from 

clearing and settlement.125 

3.4. From private to public: government money and central banking 

The development of money and payments is inseparably interlinked. Whenever a 

currency is accepted within a community and is used as a means of payment, it makes 

an implicit statement about power in that community. So, when priests were in power, 

it was the temples that issued money. When kings dominated, Aristotle attributed to 

them personally the “sovereign right to issue currency.” In the Industrial Age, nation 

states became the paradigm of power, so national currencies automatically became 

dominant.126 The modern constitutional law frequently establishes the state’s power “to 

coin money and regulate the value of thereof.”127 Moreover, other bodies of law specify 

the concept of money as a legal tender. With the foundation of the United States of 

America, ideas about state-issued paper money were put into practice.128  

It can be said that money in the form of currency developed from basic early payment 

facilities, generally from goldsmiths’ or bankers’ receipts and certificates, as described 

above. The fact that certain powers rest with nation states brought consequences for 

that very same banking system. The banking system obtained the right to create money 

as “legal tender” in exchange for a commitment always to provide whatever funds the 

government needed. The model example comes from England, from where it spread 

around the world. In the 19th century, Parliament gave the Bank of England – being a 

private holding company – a monopoly to issue bank notes in the UK. In turn, the Bank 

                                                        
124 It became known as “cheque” in UK English in the nineteenth century. 
125 Bollen 2012, p. 21. 
126 Weatherford 1997.  
127 Art. I. 8.5 U.S. Constitution. 
128 To enforce its claim of independence the new country needed to raise an army, but Congress lacked 

the money. The U.S. Congress issued paper bills of credit – called treasury notes – backed by gold or 

silver and with a stiff penalty for anyone who refused to accept them as currency. The notes devaluated 

rapidly. After three years, Congress stopped issuing worthless money, but most of the states continued 

to issue their own. Studenski and Krooss 1952.  
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had to guarantee the convertibility of all of its paper notes into gold on demand. This 

way, the international gold standard was established.129  

The Bank of England was the first centralised national bank. Since then, the name 

“central bank” has referred to a bank that has a monopoly on issuing paper notes in the 

national currency. Sometimes these banks would provide mutual support to each other. 

The situation changed with the Bretton Woods Agreement of 1944.  

The chief features of the Bretton Woods system were an obligation for each country to 

adopt a monetary policy that maintained the exchange rate by tying its currency to the 

U.S. dollar. What is more, citizens and residents could no longer redeem their dollars 

for gold. Externally, the U.S. retained the gold standard so that other countries and 

foreign banks could convert their dollars into gold as they needed. The International 

Monetary Fund was created to police the system. However, because of increased supply 

and inflation, maintaining the linkage became difficult and, in 1971, the United States 

unilaterally terminated the convertibility of the U.S. dollar to gold. This brought the 

Bretton Woods system to an end and saw the dollar become fiat currency. 

Currently, currencies are merely fiat money and the public is willing to accept these 

pieces of paper as money, because it is backed by the order of government and because 

of people’s faith in that order. 

3.5. Modern money and payments: hybridity 

The fact that modern currencies are state-issued fiat money does not diminish the 

validity of the claim of the generic hybridity of money. 130  Such hybridity can be 

considered in two contexts. First, when fiat and commodity money are contrasted, and 

secondly, in the context of state money, i.e. issued by a central bank, versus privately 

issued money. 131  The hybridity of money in the first context becomes visible in 

situations of an economic meltdown or war. In such circumstances – as mentioned in 

Section 2.1 – a movement from the discredited fiat money towards the commodities, 

i.e. currency acceptable to the community, can be observed. 

Secondly, current financial and money markets operate both through market and state 

mechanisms. It is market forces and state actions that together determine certain prices 

of money. Economic agents are generally free to agree on both the payment method 

and the means of payment to be used to settle the transaction. However, the choice will 

depend on the recipients’ confidence that a third party will accept that payment method 

or money.  

                                                        
129 Weatherford 1997, p. 158. 
130 See Part I, 2. Money and payments – concepts. 
131 Mehrling 2015. 
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Confidence in central bank money depends on the ability of the central bank to maintain 

the value of the stock of the currency as a whole – i.e. to maintain price stability. In 

turn, confidence in commercial bank money depends on the ability of commercial 

banks to convert their liabilities into the money of another commercial bank and/or 

central bank money, if their clients demand it. 132  In a modern, well-functioning 

economy with a sound financial system, the general public does not draw a distinction 

between central bank money and commercial bank money, as the latter can easily be 

converted into central bank money, such as banknotes and coins, at par.133  

Most modern payment schemes build upon a simple “debt circulation” model. Prior to 

a payment, the payer owes the payee money. Through the payment transaction, this 

monetary obligation is discharged. The payer also has a relationship with a financial 

intermediary (the payer financial institution), who agrees to make payments from time 

to time as instructed by the payer. Generally, these payments are made either out of 

funds already deposited with the payer’s financial institution, or funds to be paid to the 

payer’s financial institution later. 

The life cycle of a payment and the workings of the underlying inter-bank payment 

system are discussed in the next chapter.  

 

4. PAYMENT SYSTEMS – PAYMENTS INFRASTRUCTURE  

4.1. Payments and the Payment System 

The study focuses on electronic retail payments from the end-user perspective. 

However, in order to enable payments between customers of different banks or payment 

service providers, an inter-bank payment system134  is necessary. Therefore, before 

moving onto the inventory of various payment services, it is relevant to understand how 

the underlying inter-bank payment networks facilitate these payments. As presented in 

the previous chapters, payment services have evolved over many years from the simple 

“order to pay” service offered by early goldsmiths and bankers. As the services 

developed, users sought the ability to make payments over a greater distance and with 

greater speed and convenience. This required the development of multi-layered inter-

bank payment systems – both domestic and international – to facilitate those payments. 

  

                                                        
132 See Part I, 4. Payment systems – payments infrastructure. 
133 ECB, The Payment System, 2010.  
134 Terms “payment system” and “payment network” are used interchangeably. 
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4.1.1. What is a “Payment System”? 

The payment system includes the financial markets’ infrastructure for payments and, 

together with these markets and institutions, constitutes the core of a financial system. 

Payment, clearing and settlement are important for the functioning of the financial 

system and the conduct of transactions between economic agents.135 Moreover, trust in 

payment services and in payment systems is vital if they are to effectively support 

transactions. Banks and other financial institutions are the primary payment services 

providers to the end users, at the same time are the owners and users of systems for the 

processing, clearing and settlement of funds. 

The term “payment system” refers to the complete set of instruments, intermediaries, 

rules, procedures, processes and interbank funds transfer systems that facilitate the 

circulation of money. 136  In this sense, a payment system comprises a number of 

elements or processes: institutions, payment services or instruments, and payment 

processing and settlement.137 

The payment systems are organised in a hierarchical manner and can be visualised in 

the form of a pyramid.138,139 At the bottom of the pyramid, economic agents perform 

their economic activities and discharge their payment obligations. One level up, 

commercial banks process payments made between individuals and businesses from 

the first level, by crediting and debiting their accounts. The next level includes clearing 

corporations, which provide clearing and netting for interbank transfers. At this level, 

the net positions of individual banks within the systems are calculated. Further up the 

hierarchy are the settlement systems, which execute the actual transfer of funds. The 

clearing and settlement can be merged into one level, as in practice the clearing houses 

frequently also perform settlements. At the top of the pyramid sits the central bank’s 

settlement system, where interbank transfers and certain other transactions are settled 

in the central bank’s money. 

In fact, there is no limit to the number of actual layers or the height of the pyramid. In 

practice, a small number of large banks maintain an account with the central bank. 

Smaller banks have indirect access to the system by holding an account with a larger 

bank, which in turn holds an account with the central bank. Further, newer electronic 

payment facilities impose additional layers upon this payment infrastructure. 

                                                        
135 https://thelawdictionary.org. 
136 BIS, General Guidance for National Payment System Development, 2006, p. 2. 
137 “Funds transfer system with formal and standardized arrangements and common rules for 

processing, clearing and/or settlement of payment transactions.” Art. 4 (7) PSD2.  
138 Corrigan 1990, p. 130. 
139 OECD, Future of Money, 2002, p. 50. 

https://thelawdictionary.org/
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Participants in these additional layers are often service providers that are not banks.140 

However, almost all of them rely, directly or indirectly, on the interbank payment 

system to carry out the final settlement of transactions.141 

4.1.2. Life cycle of a payment 

The life cycle of a payment within the payment system can be depicted as follows. 

Depending on the payment service chosen,142 the payer or payee submits a payment 

instruction to its bank or its payment service provider.143 During the bank’s internal 

processing stage, the sending bank verifies and authenticates the payment instrument 

to establish its validity, checks the availability of funds or overdraft facilities, makes 

entries in the bank’s accounting system (debiting the account) and prepares the payment 

instruction for clearing and settlement. Subsequently, interbank processing of the 

payment takes place, which comprises of the transmission, reconciliation and 

sometimes the confirmation of payment transfer orders prior to settlement. The 

interbank processing of payments may take place either through correspondent banking 

or through other payment systems. During the next stage, the interbank settlement of 

the payment takes place. The settlement asset is transferred from the sending bank to 

the receiving bank and the interbank transfer becomes final, i.e. irrevocable and 

unconditional. The settlement asset can be transferred on a bilateral basis or 

multilaterally using a settlement agent. At the final stages of that cycle, the receiving 

bank credits the account of the recipient, communicating this to the beneficiary via 

account statements.144 

4.2. Processing and clearing of payments 

4.2.1. In-house vs interbank payments 

In-house payment takes place when both the payer and payee hold accounts with the 

same bank. In that case, the payment can be handled within the books of that one 

institution. How the transaction is handled depends, however, on the organisation of 

the bank. If a bank holds all the accounts centrally, all internal payments are processed 

within the bank, with such transactions being called “on-us” transactions. If the holding 

of the accounts is decentralised to regional or branch levels, an internal network for 

                                                        
140 In the EU, these can be payment service providers (PSPs) as listed in Art. 1(1) PSD2 that are not 

credit institutions (i.e. banks). For example: electronic money institutions (EMIs), or payment 

institutions (PI) as licensed under PSD2.  
141 Bollen 2012, p. 58. 
142 See Part I, 5. Payment services. 
143 In fact, the banks are still the main participants of the system therefore mainly banks will be 

mentioned in further analysis. 
144 ECB, The Payment System, 2010, p. 26. 
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handling payments is needed, and sometimes even the interbank arrangements can be 

used.  

If the two parties hold accounts with different institutions, the money will need to be 

transferred from one to the other through the interbank network. In these interbank 

payments, the payment information has to be communicated between and booked in 

the accounts of the two institutions. This results in interbank claims and liabilities 

between the two institutions, which have to be settled. In general, there are two main 

types of arrangement for handling payments between different institutions. The first is 

correspondent banking, which can either take the form of a bilateral arrangement or an 

arrangement involving a service-providing third party. The second type of arrangement 

is a multilateral payment system, i.e. a system of interbank funds transfer based on a 

common set of rules and procedures for exchanging data relating to the transfer of funds 

to other financial institutions.145  

A combination of the above models is also possible. For example a correspondent may 

submit payment instructions to a payment system on behalf of a customer bank.  

Payment systems are, however, the dominant arrangement for interbank payments.146 

4.2.2. Multilateral payment systems (Interbank Funds Transfer System) 

The use of payment systems is the prevalent way of settling payment transactions 

involving accounts held in different financial institutions. Most of the conventional 

payment services operate on the basis that there is one or more clearing and settlement 

system that they can rely upon. This is especially true for electronic payment services. 

A payment system is a formal arrangement based on legislation or private contractual 

arrangements for the transmission, clearing, netting and/or settlement of monetary 

obligations arising between its members.147 An interbank funds transfer system is a 

payment system in which (almost) all the participants are institutions subject to banking 

supervision.148  This is an arrangement through which transfers of funds are made 

between banks on their own account and on behalf of their customers.149  

A payment’s route though a payment system starts with the submission of the payment 

order by the initiating bank. Once submitted, the payment order is validated before 

being accepted for processing by the system. After acceptance, further processing 

                                                        
145 ECB, The Payment System, 2010, p. 37. 
146 ECB, The Payment System, 2010, p. 37. 
147 ECB, The Payment System, 2010, p. 40. 
148 With some exceptions depending on the legislation or private rules governing the system. 
149 The conditions governing participation in and membership of a payment system are known as 

“access criteria”. There are two basic means of accessing a payment system: direct participation as a 

full member, or indirect participation via a direct participant. 
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includes a number of procedures, including the calculation of the participants’ mutual 

positions on either a bilateral or multilateral net basis – netting, ending with the 

settlement of the obligations in the books of a settlement institution. 

Netting, in economic terms, means the agreed offsetting of mutual obligations in order 

to establish a single net settlement position. Instead of handling a large number of 

payment instructions and settling them on a gross basis, two or more parties can achieve 

the same financial result by using netting arrangements and settling one single net 

position per party.150  

Clearing is usually performed by an organisation called (automated) clearing house 

(ACH), which operates central clearing facilities. Alternatively, clearing can be done 

via multilateral arrangements within a “clearing association” – a coordinating body that 

organises and facilitates clearing for institutions, but does not operate central processing 

facilities. 

4.2.3. Correspondent banking (international) 

Historically, correspondent banking arrangements were the most common form of 

settlement/processing for non-cash interbank payments, both domestically and cross-

border. With the establishment of payment systems at a national level, the relevance of 

the correspondent banking is mostly international. 151  So, how does correspondent 

banking work? There are two models of correspondent banking: bilateral correspondent 

banking and correspondent banking using a third party. 

In the bilateral model, as the name indicates, the two financial institutions handle the 

processing of payments themselves. In the international context, if the foreign bank and 

the local financial institution have an existing relationship, the transfer of funds may be 

able to be carried out directly, i.e. across their own books using “nostro” 152  and 

“vostro”153 accounts. Nostro describes a current account that a domestic bank holds 

with a foreign bank, usually in the currency of the foreign country. A domestic bank 

refers to a nostro account as its correspondent account. Reversely, a vostro account is 

                                                        
150 There are three main forms of netting: (1) position netting (payment netting or advisory netting), 

which can take form of binding payment netting, where the parties agree to pay or receive funds on net 

basis, but remain legally obliged to settle the gross amount of the underlying contracts (e.g. gross 

delivery of securities); (2) netting by novation, (obligation netting) where obligations derived from 

individual transfer orders are netted and replaced by new obligations. Each time a transaction is 

submitted, novation takes place; (3) close out netting relates to the treatment of future obligations and 

follows certain contractually agreed events (e.g. insolvency). In such netting all existing obligations are 

accelerated and become due immediately. BIS, Report on Netting Schemes, 1989. 
151 However, this role is diminishing gradually in certain areas, with the establishment of payment-

versus-payment systems for the settlement of foreign exchange transactions.  
152 “our” or “ours” (Italian). 
153 “your” or “yours” (Italian). 
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an account a domestic bank holds on behalf of foreign bank. The local bank holds it in 

local currency as a correspondent for the foreign bank.154  

In the second model, which is more typical, the two financial institutions employ a third 

party, known as a “correspondent” or “service-providing” bank. The payment 

instructions are forwarded to the correspondent bank for sorting and processing. The 

service-providing bank holds a “correspondent account” for each bank for which it 

provides correspondent banking services. The service-providing bank considers it a 

vostro account, the customer banks consider it a nostro account.155  

Commonly, correspondent accounts are the accounts of foreign banks that require the 

ability to pay and receive the domestic currency. The accounts allow them to pay others 

from the account or receive money from others into the account. This allows the bank 

to offer various services to their customers, such as foreign exchange and foreign 

currency-denominated loans and deposits, despite them not having a banking licence 

for the foreign country in that country’s currency. In such a transaction, the payment 

instruction travels via SWIFT,156 and the funds are made available using conventional 

interbank transfers.157 

4.3. Settlement 

During the settlement stage, obligations between two or more parties are discharged. 

The settlement asset is transferred between the parties concerned with or without the 

use of a settlement agent. In other words, settlement occurs when funds are transferred 

from the payer’s bank to the payee’s bank. The settlement discharges the obligation of 

the payer’s bank versus the payee’s bank in respect of the transfer. 

Regarding settlement finality, a payment is considered final when it becomes 

irrevocable and unconditional. The rules of each individual payment system define the 

moment at which finality occurs.158 

There are two types of settlement assets, and therefore two types of settlement 

institutions in the context of payment systems. Firstly, the “central bank money” is 

issued by central banks in the form of banknotes and deposit liabilities. Secondly, 

“private money” is provided by commercial banks in the form of deposit liabilities that 

                                                        
154 Bollen 2012, p. 65. 
155 ECB, The Payment System, 2010. p. 38. 
156 SWIFT is the Society for Worldwide Interbank Financial Telecommunication, a member-owned 

cooperative through which the financial institutions can send standardised financial messages. More 

than 10,000 banking organisations, securities institutions and corporate customers in 212 countries are 

members of SWIFT. SWIFT transports financial messages, but does not hold accounts for its members 

and does not perform any form of clearing or settlement. It sends payment orders, which must be 

settled by correspondent accounts that the institutions have with each other. www.swift.com 
157 Bollen 2012, p. 64. 
158 ECB, The Payment System, 2010, p. 44. 

http://en.wikipedia.org/wiki/Clearing_(finance)
http://en.wikipedia.org/wiki/Settlement_(finance)
http://www.swift.com/
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can be used for transaction purposes. Depending on the type of settlement asset, the 

settlement institution will be either a central bank settling transactions in central bank 

money, or a commercial bank providing settlement in commercial bank money.159 

The settlement of payments using central bank money is done via central bank accounts. 

The recipient bank has a claim towards the central bank and the paying bank either 

holds deposits with the central bank or has the option of obtaining credit from the 

central bank. At the end of the transaction, the total amount of money deposited with 

the central bank by all the banks concerned remains unchanged. The first bank’s assets 

have been reduced slightly, but its liabilities have fallen by an equal amount. Reversely, 

the second bank’s assets have increased slightly, but its liabilities have risen by the 

equal amount. 

The majority of payment systems, especially those processing large-value payments, 

settle in central bank money. 

For example, if a person buys goods for EUR 100 and pays the seller EUR 100 in cash, 

the transaction is settled immediately. The obligation to pay EUR 100 is discharged 

immediately using central bank money. If the buyer chooses to pay through a transfer 

of funds, the obligation towards the seller is discharged when funds of EUR 100 (in 

commercial bank money) are credited to the seller’s account. However, when the funds 

transfer is made, more than one bank may be involved in handling the payment, thereby 

creating an interbank obligation that needs to be settled. This interbank obligation will 

need to be settled separately, either in commercial bank money or in central bank 

money.160 

Moreover, depending on the type of transaction processed, a payment system can be 

qualified either as “retail” or “large value”, also called a “wholesale” payment system. 

Retail payment systems are designed to handle a large volume of relatively low-value 

payments, such as credit transfers, direct debits and card payments, they settle either in 

commercial or in central bank money. Large-value payment systems are generally for 

large amounts requiring a timely settlement and settle usually in central bank money. 

  

                                                        
159 Only cash payments do not require the involvement of a settlement agent. For all non-cash 

payments, one of the mentioned settlement institutions is needed.  
160 ECB, The Payment System, 2010, p. 40. 
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5. PAYMENT SERVICES  

5.1. What is a payment service? 

To formulate a hypothesis regarding policies and consumer protection rules for 

electronic payment services, it is first necessary to answer the question “what is a 

payment service?” The purpose of this chapter is to provide a definition of an electronic 

payment service, and therefore more specifically determine the scope of the research. 

The opening sections place electronic payments in a broader context of payments 

services in general.  

As discussed earlier, payment in a broader sense can be discharged in the following 

manners: by the delivery and acceptance of commodities, by tendering physical money, 

or through a payment mechanism. A payment mechanism, as defined by Geva, will 

most commonly be a transfer of funds to the account of the transferee.161 ‘Payment 

mechanism’ and ‘payment service’ would therefore be equivalent terms. For the 

purpose of this book, “payment service” understood in its simplest meaning as a service 

for moving money around the economy, has been chosen. “Payment service” can thus 

be defined as a tool or a set of procedures enabling the transfer of funds from the payer 

to the payee.162  

Moreover, such terms as “payment instruments”, “payment services”, “payment 

products” or “payment facilities” are used interchangeably throughout the literature, 

not always in a consistent manner. Again, for the purpose of this book, the term 

“payment services” has been chosen as a leading and all-encompassing term. 

There are a variety of different payment services, each with their own characteristics 

depending on the type of relationship and transaction between the payer and the payee. 

Retail payment services come in many shapes and sizes, but they are essentially all 

variations on a theme, as they all involve transfers of funds with the use of one or more 

intermediaries. Though much smaller in value per payment than wholesale payments, 

retail payments account for the majority of payments in terms of volume. Retail 

payments do, however, have their own characteristics that differentiate them from large 

value payments. They typically relate to the purchase of goods and services by 

consumers and businesses, although they can also be used in a peer-to-peer (P2P) 

context. Compared with large-value payments, they are used in more varied situations, 

either at the physical point-of-sale (POS), or remotely via electronic means of 

communication. Moreover, they can be executed using a great variety of payment 

                                                        
161 Geva defines the notion as: “Any machinery facilitating the transmission of money in the payment 

of a debt, which enables the debtor to avoid the transportation of money and its physical delivery to the 

creditor in the discharge of the debt.” Geva 1986, p. 4. 
162 ECB, The Payment System, 2010, p. 25. 
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instruments. Finally, retail payments make more use of private sector clearing and 

settlement processing, i.e. commercial bank services rather than central bank services. 

There are multiple ways to categorise payment services. It is usually done either in 

relation to the character of the payment, or according to the type of instrument used. 

Depending on the party submitting the payment instruction, payments can be 

categorised as having a credit or debit function. 

5.2. Cash vs. non-cash payment services 

When it comes to payment methods, the most common distinction is drawn between 

cash and non-cash payments. Frequently a reference to cash is made as a comparison, 

as it helps to explain the nature of a particular payment service. Therefore, even though 

the study focuses on electronic payment services, cash deserves some attention at this 

point of the analysis. 

Cash payment means the delivery of physical money, i.e. of banknotes and coins. Such 

payments are usually associated with face-to-face transactions of low value between 

individuals, or between an individual and a merchant.163 Cash is relatively divisible and 

flexible. It allows a person to receive a payment, combine it with money held already 

and make further payments of different amounts. A cash payment is an immediate 

transfer of value, where the recipient can use the cash received for further payments 

instantly. Unlike when using other methods, a cash payment is final when the cash is 

tendered, as it does not need to be cleared or settled in any process. The payee receives 

the full and effective value of the payment the moment the cash is in the payee’s 

possession. The payee does not need to fear a later revocation of the payment or a 

notification that the payer’s balance with a particular financial intermediary is 

inadequate.164 A cash payment is said to be “anonymous”, as no identification measures 

are normally required for cash transactions.165 

In most countries, legislation or regulations require that banknotes and coins be 

accepted as payment for all types of transactions, which confirms the status of the 

banknotes and coins as legal tender. This means that payment by cash is the default 

form of valid payment. Unlike all other payment facilities, cash has a universal 

domestic acceptance.166  

Cash in small amounts can be stored easily, but it is very difficult to recover cash if 

stolen. This is linked to the fact that a bona fide holder has full ownership rights to cash. 

Moreover, the homogenous nature of cash makes it almost impossible to prove that it 

                                                        
163 ECB, The Payment System, 2010, p. 28. 
164 Bollen 2012, p. 72. 
165 With the exception of large-value transactions in the context of increased efforts to tackle money 

laundering and the financing of terrorism. 
166 In case of national currencies, or a market-area acceptance in the case of Euro. 
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is a particular person’s cash that has been stolen. This is one of the reasons why cash 

handling is rather expensive in comparison to electronic payment services. Therefore, 

other payment services are typically used in higher value transactions.  

Non-cash payments (payment services), by contrast, involve the transfer of funds 

between accounts. When using a non-cash payment service, a payer gives its bank the 

authorisation for funds to be transferred or by which a payee gives its bank instructions 

for funds to be collected from a payer. Non-cash payment services can be further 

classified as paper-based services or as electronic payment services.  

5.3. Payment services: paper based vs. electronic 

Payment instructions have traditionally been in paper form, but they are increasingly 

taking on an electronic format. Electronic payment services are the main subject of the 

book. A cheque, however, deserves a brief mention as the most popular type of paper-

based payment service.167 

A cheque168 is a written order to pay a sum of money from an account. The following 

parties are usually involved in the cheque payment cycle: a drawer, the person writing 

a cheque; a drawee, the financial institution where the cheque can be presented for 

payment; and a payee, the party to whom the drawer issues the cheque.  

The drawer writes the amount of money, the date, and the name of the payee on the 

cheque, and signs it. By doing so, the drawer orders the financial institution to pay the 

amount of money stated. 

A cheque is a form of an indirect credit transfer. The payer initiates the transfer by 

writing a cheque, which is an instruction to the payer’s financial institution to pay a set 

sum of money to a third party (the payee). The instruction, however, is communicated 

in the first instance to the payee’s financial institution. When the payee presents the 

cheque to their own financial intermediary, the payee’s intermediary then seeks the 

funds from the payer’s financial intermediary and credits the amount to the payee’s 

account. At the same time, the payer’s financial intermediary debits the payer’s account 

for the value of the cheque.169 Once a cheque is approved and all appropriate accounts 

involved have been credited, the cheque is cancelled.  

Cheques are popular from the payer’s point of view because of the delay between 

drawing the cheque and debiting the payer’s bank account. As with all debit-based 

instruments, there is the potential problem of the drawer’s creditworthiness, since at the 

                                                        
167 Cheques are still popular in a number of countries, such as Canada, France, the United Kingdom 

and the United States. 
168 Or “check” in American English. 
169 Bollen 2012, p. 74. 
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time of acceptance the payee has no means of verifying whether the payer has sufficient 

funds in its bank account to cover the cheque.170 

If the funds in the drawee’s account are not sufficient, the cheque can be refused at the 

drawee’s bank, or the drawee’s bank returns the cheque to the bank where it was 

deposited. In that case, it is said that the cheque has bounced.  

Cheques are cleared through the domestic paper clearing system and settled via the 

interbank payment system. However, as a paper-based instrument, the clearing and 

settlement is a costly process. As a result, payment service providers seek the 

dematerialisation of the process via the truncation of cheques, where only an electronic 

image of the cheque is processed. The providers are also promoting the use of electronic 

payment services, driving cheques out of the market. 

5.4. Electronic Funds Transfers: debit vs. credit  

5.4.1. Electronic Funds Transfer 

Some argue that all non-cash payment services are essentially funds transfers. That is, 

all payment services other than cash work by increasing the balance on the payee’s 

account and reducing the balance on the payer’s account.171 Depending on the party 

submitting the payment instruction, payments can be categorised as having a credit or 

debit function. The payer initiates the credit-based (“credit push”) transactions, while 

the payee initiates the debit-based (“debit pull”) transactions. In other words, in a credit-

based transaction, the instruction and funds move in the same direction, whereas in a 

debit-based transfer the instruction and the funds move in the opposite direction. 

Examples of credit-based instruments are credit transfers and credit cards. Direct debits 

and cheques are the main debit-based instruments. This section concentrates on direct 

credits and direct debits. A cheque, as an example of indirect credit transfer, has been 

discussed in the previous section, so the following section examines card payments. 

5.4.2. Direct credits 

Direct credits, also called “credit transfers” or “wire transfers”, are instructions sent by 

a payer to its bank, requesting that a certain amount of funds be transferred to the 

account of the payee. In other words, a funds transfer is known as a direct credit if the 

transfer is initiated by the payer, in which the funds are “pushed” to the payee. If the 

funds are available, the payer’s financial intermediary debits the payer’s account and 

pays the funds to the payee’s financial intermediary, which then credits the payee’s 

                                                        
170 ECB, The Payment System, 2010, p. 32. 
171 Bollen 2012, p. 9. “Payer” and “payee” are the parties to the transaction, See Part II, 5.4. 
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account. This direct credit system is primarily used in Europe, including in the United 

Kingdom, the Netherlands and Germany, and is known as “giro”.172 

The direct credits are generally one-off. A “standing order”, on the other hand, is an 

instruction to the payer’s bank to perform recurring payments. Standing orders can be 

used to pay fixed regular payments such as rent or mortgage etc. Because the amount 

is fixed, it is usually not suitable for paying variable bills such as credit card repayments 

or utility bills.  

Even though the processing of direct credits occurs in fully electronic form, the credit 

transfers orders may be submitted to the payer’s bank in either paper or electronic 

form.173  

5.4.3. Direct debits 

Direct debits, also called “debit transfers”, are payment instruments authorising the 

debiting of the payer’s bank account. The payee initiates the payment on the basis of 

an authorisation given by the payer. The payer gives the account details to the payee, 

and the payee then instructs its financial intermediary to initiate the payment from the 

payer’s financial intermediary. 

The authorisation by which the payer consents to have its account debited is called a 

“mandate”. National rules vary as to whether the mandate has to be given to the payee 

or to the payer’s bank. The payer can withdraw the payee’s mandate at any time.  

The payee or the payer’s bank may have an obligation to notify the payer before 

debiting the account. If there are insufficient funds on the payer’s account when the 

direct debit instruction arrives, the payer’s bank is not usually obliged to honour the 

payment, and instead returns the direct debit to the payee unpaid. Direct debits are 

generally submitted and processed in electronic form.  

5.5. Card payments 

5.5.1. Types of cards 

As observed by the World Bank’s Payment Systems Studies,174 in all regions of the 

world and across all countries, the payment card business continues to grow fast. 

Cardholders can use the card as an access device to pay for goods or services, or to 

                                                        
172 The word “giro” is related to the German term Girokonto (Giro account), which is a common type 

of bank account in Germany. It is based on the Italian word “giro”, in the sense of “circulation of 

money”; the Italian term comes from the Greek gyros (“circle”). Davies 1973, p. 35. In some countries 

e.g. in the UK, the term giro may refer to a specific system once operated by the post office. In the UK, 

the giro service was originally known as National Giro.  
173 Bollen 2012, p.79.  
174 The World Bank, Payment Systems Worldwide, 2010, p. 43. 
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withdraw cash from Automated Teller Machines (ATMs). Cards can be used either at 

the point-of-sale (POS) or remotely in card-not-present transactions e.g. internet 

purchases. Typically, the payment function and the cash function are combined on a 

single card. Cards are used either to access a line of credit granted to the cardholder by 

the card issuer, or to authorise a debit from the cardholder’s account, therefore the 

general-purpose payment cards are frequently categorised based on the time of 

funding.175  

Credit cards provide cardholders with a credit facility and the possibility of delaying 

the payment, i.e. cardholders can make purchases and/or withdraw cash up to a 

prearranged credit limit (“pay after” model). The amount and the duration of the credit 

depend on the agreement between the cardholder and the card issuer. 

The credit granted may either be settled in full by the end of a specified period 

(resembling a delayed debit card), or settled in part, with the balance comprising a form 

of credit on which interest is usually charged (a revolving credit card). Credit card 

brands often differentiate between basic cards and more exclusive cards (gold, platinum 

etc.) as well as corporate cards.176 

Debit cards are linked to a bank account and enable their users to make purchases 

and/or withdraw cash while these transactions are being directly charged to their 

payment accounts. Consequently, when a cardholder uses a debit card there is no 

postponement of payment, the amount is usually debited from the account either 

immediately or within a few days (“pay now” model).177 

Delayed debit cards are sometimes called “deferred debit cards” or “charge cards”, they 

allow the cardholder to postpone the payment. A card enables its holder to make 

purchases and/or withdraw cash, and to have these transactions charged to an account 

held with the card issuer, up to an authorised limit. The balance of this account is then 

settled in full at the end of a predefined period.178 With both credit and delayed debit 

cards, it is the card issuer that postpones the payment and provides credit. Therefore, a 

merchant or an ATM owner will be paid in full, even if the cardholder uses the credit 

facility.179  

                                                        
175 Credit, debit or prepaid cards.  
176 ECB, Towards an Integrated European Card Payments Market, 2012, p. 75. 
177 ECB, Towards an Integrated European Card Payments Market, 2012, p. 75.  
178 ECB Glossary, http://www.ecb.europa.eu.  
179 ECB, The Payment System, 2010, p. 32. 

http://www.ecb.europa.eu/
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Finally, to be able to use a prepaid card,180 the cardholder has to place a certain amount 

of funding before the card can be used (“pay before” model).181 There are single and 

multi-purpose prepaid cards, also known as “open” or “closed” loop cards. Those are 

issued by non-banking institutions, or by banking institutions on behalf of merchants, 

for use in specified merchant outlets.182 

5.5.2. Card payment schemes/ Parties involved 

Cards are issued via a card scheme with card payments cleared and settled via that 

scheme. A card scheme is a commercial and technical agreement established to serve 

one or more card brands. It provides the organisation, rules and facilities necessary for 

the card brand to function. The card scheme determines, among other things, the 

standards for POS and ATM terminals, decides on the liability rules in the event of 

fraud, and is responsible for the technical infrastructure.183 Usually credit institutions 

or banking associations are the ones who own card schemes. 

Depending on the business model, there can either be three or four parties involved. We 

can therefore speak about a four-party scheme or a three-party scheme. 

The following parties are involved in a four-party scheme: the card issuer, the acquirer, 

the cardholder and the acceptor (usually a merchant).184 

The card issuer makes payment cards available to the cardholders. The issuer manages 

the cardholder’s account and extends the credit to the cardholder. It also authorises 

transactions at POS and ATMs. Most importantly, it guarantees that the acquirer will 

receive payment for transactions that are in conformity with the rules of a particular 

scheme. 

                                                        
180 A differentiation is sometimes made between stored-value cards and prepaid cards. A stored-value 

card refers to monetary value on a card that is not recorded on an external account. In the case of 

prepaid cards, money is usually deposited with the issuer. Prepaid debit cards are usually issued in the 

name of individual account holders, while stored value cards are typically anonymous.  
181 ECB, Towards an Integrated European Card Payments Market, 2012, p. 75. 
182 ECB, The Payment System, 2010, p. 32, e.g. Store gift cards.  
183 ECB, The Payment System, 2010, p. 55. 
184 Card payment schemes cater to two groups of users: the cardholders and the merchants. These two 

groups of users can be said to constitute two sides of the market for card schemes. Markets enabling 

interaction between two groups of end users are called “two-sided-markets”. Card schemes set prices 

for cardholders and merchants with a view of maximising the transactions and profits. Three-party 

schemes deal directly with both sides of the market and are free to set prices directly. In four-party 

schemes, interchange fees allow prices to be set on both sides of the market that will maximise profit 

for card scheme members. Interchange fees are often the main component of the merchant service 

commission. Merchants frequently try to recover this cost placing a surcharge on card payments if the 

card payments are more expensive to process than other payment instruments. ECB, Towards an 

Integrated European Card Payments Market, 2012, p. 81. 
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The acquirer is placed on the other side of the scheme and is usually a credit institution. 

It manages the account of the merchant and guarantees that the money is received for 

the goods or services purchased. In the case of POS transactions, the merchant transmits 

the information necessary to process the card payment to the acquirer. For ATM 

transactions, the acquirer makes banknotes available.   

In such a scheme, the cardholder has a contractual relationship with the card issuer, 

and the merchant has a contractual relationship with the acquirer. This is the model 

used by the majority of card schemes, where the issuing and acquiring entities are 

usually banks. Both Visa and MasterCard are four-party schemes, as are the majority 

of national schemes.  

In a three-party card scheme, one party in the card scheme acts both as the issuer and 

the acquirer and has a direct contractual relationship with both the cardholder and the 

merchant. This means that the scheme itself is responsible for issuing of cards and the 

acquisition of transactions. The “three-party card scheme with licensees” allows for 

other payment service providers to obtain an issuing and/or acquiring licence. American 

Express and Diners Club cards are based on the three-party model. Three-party schemes 

are primarily credit card schemes, while four-party schemes can be both debit and credit 

card schemes. 

5.5.3. Card payment cycle 

The system for a card payment works similarly for international transactions as it does 

for domestic ones. From the perspective of the users of the card payment system, the 

card payment looks as follows. The cardholder presents the card when making a 

purchase in a store, or provides the card details online or over the phone. If the merchant 

accepts that type of card, a payment instruction is generated. The cardholder 

authenticates the instruction, for example by signing a receipt or providing a PIN. By 

doing so, the cardholder instructs their financial institution (the card issuer) to make 

payment on their behalf to the merchant’s financial institution (the acquirer). The 

merchant accepts this credit, and the parties treat this as a valid payment for the goods 

or services being purchased by the customer. The transaction can be reversed by means 

of a chargeback procedure if the customer disputes the transaction. 

From a more technical perspective, one can differentiate four steps in a card transaction: 

initiation, authentication, authorisation, and clearing and settlement.185 

A card transaction is initiated either at a physical point-of sale (POS) or at an automated 

teller machine (ATM) terminal, or remotely during a card-not-present transaction, for 

instance in the case of an online purchase of goods or services paid by credit card. Once 

the transaction has been initiated, the card and the cardholder need to be authenticated. 

                                                        
185 ECB, The Payment System, 2010, p. 57. 
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The cardholder’s identity is usually authenticated using a PIN code or a signature. The 

card is authenticated by a magnetic strip or chip, or by checking the code for card-not-

present transactions.186 

Authorisation is usually requested at the following step. The terminal forwards the 

request for authorisation to the acquirer or to the card scheme. In most cases, the 

authorisation takes place online and the process usually includes checking the card 

details and balances, as well as the card limits. Finally, a transaction will be forwarded 

for clearing and settlement, which varies from scheme to scheme.187  

5.6. Remittance transfers 

5.6.1. Definition of a remittance transfer 

From a legal and a technical perspective, remittance transfers do not differ from other 

low-value, cross-border payments. However, because of their economic and social 

significance, remittances deserve special attention as a category of payment. 

The importance of retail, cross-border payments, particularly person-to-person 

remittances, has been growing increasing rapidly in recent years. 188  The growing 

economic integration and rising migration around the world have been factors driving 

this process. Studies show that remittances are now probably the largest source of 

external financing in developing countries and in some countries they can account for 

as much as one third of the GDP.189 

Remittance transfers can be domestic or international. Domestic remittances occur 

when there is migration from rural to urban areas within the country. However, 

international remittance transfers are of major importance and the subject of this 

section. International remittance transfers can be defined as cross-border person-to-

person payments of relatively low value.190  Although, from the perspective of the 

payment service provider, remittances are very much like other low-value, cross-border 

payments, they have some distinctive characteristics. In most cases, these are person-

to person payments, often not in exchange for goods or services. These are typically 

payments by migrant workers to their families in the home country. The payments are 

                                                        
186 CVC/CVV2 code, a three-digit code (four digits for AmEx cards) printed on the back of the card, 

data, which is not included on the magnetic strip. 
187 See Part I, 5. Payment systems – payments infrastructure. 
188 In 2012, globally recorded (World Bank) remittance flows to developing countries surpassed USD 

400 billion – nearly three times the size of global official aid and almost as large as total foreign direct 

investments. However, the actual value is probably significantly higher because of large amounts of 

“informal remittances” e.g. through unregistered intermediaries.  

DNB, Migrants Choice of Remittance Channel: Do General Payment Habits Play a Role?, 2013, p. 2.  
189 The World Bank and Inter-American Development Bank, Global Economic Prospects for 

Development, 2006. 
190 BIS, General Principles for International Remittance Systems, 2007, p. 6. 
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relatively low-value, often made between low-income individuals. Moreover, the 

remittance transfers are typically recurring. In practice they are made as a series of 

individual transactions, rather than by standing order. Even though the remittances are 

typically recurring and serve the purpose of covering day-to-day- living expenses, they 

can also be one-off, e.g. to fund a small investment.  

There are, however, some challenges related to remittance transfers. Remittances can 

be expensive, relative to the usually low incomes of migrant workers and to the rather 

small amounts sent. Further, access to remittance services may be difficult due to a 

language barrier and the lack of necessary documentation. Finally, the underdeveloped 

financial infrastructure in some countries on the receiving end may make it difficult for 

recipients to collect their remittances, and the services can sometimes be unreliable 

when it comes to the time taken for the funds to be transferred.191  

5.6.2. Remittance transfer cycle/ Parties involved 

Remittance transfers can be made in many different ways: there can be transfers 

between financial institutions, services from specialised global money transfer 

operators, services offered by card schemes, as well as cash-based services offered by 

individuals. Any individual or entity providing this kind of service can be called a 

remittance service provider (RSP).192 

The payer (sender), the payee (receiver) and the remittance service provider are the 

main parties involved in the remittance transfer. In practice, there will often be two 

service providers, one on the side of the sender (the capturing RSP), and one on the 

side of the receiver (the disbursing RSP).  

The service providers can either use their offices and branches to provide services, or 

make use of agents to capture or disburse the funds on their behalf. At the “back side” 

of the transfer process, if the RSPs are not banks193 themselves, they will likely use a 

bank to transfer the funds between the countries.  

Most remittances are simply credit transfers. This means that the payment is initiated 

by an instruction given by the sender, either in the form of a paper instrument, such as 

cheque, or in an electronic format.194 From the perspective of end users, the visible 

parts of the remittance transfer are the capturing and the disbursing services. The sender 

approaches an agent to send funds to a person in another country. The funds are 

normally expressed in the currency of either the sender or the receiver, but a third 

currency can also be chosen. The sender is charged a fee – either a fixed rate or a 

                                                        
191 The World Bank, Payment Systems Worldwide, 2010, p. 81. 
192 BIS, General Principles for International Remittance Services, 2007, p. 7. 
193 Here: Bank = deposit taking institution, or credit institution.  
194 See Part I, 5.4. Electronic Funds Transfers: debit vs. credit. 
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percentage of the funds being transferred – there is generally no fee on the receiver’s 

side. There are multiple ways in which remittances can be made. All of them, however, 

involve the transfer of information together with the transfer of funds.  

The funds can be transferred into a bank account or collected as cash by the receiver. 

At the same time, the sender gives the service provider details of the receiver, such as 

name and address. The receiver usually needs to identify himself before the money can 

be collected. If the sender and the receiver are not physically present at the agent’s 

location, the information can be provided in an electronic format.195 

 

6. ELECTRONIC PAYMENTS INNOVATION  

6.1. Innovation  

Payment services, as with many other services, are subject to innovation. There is an 

ongoing interaction between innovation, policy and law making. As described in Part 

II of the book, by enacting PSD2 only a few years after PSD1, the European legislator 

attempted to catch up with the technological innovation in the field of payment services. 

The purpose of this chapter is therefore to sketch a picture of the innovation in 

payments, as it is one of the significant factors impacting policy and law making. 

In recent years there has been a significant amount of innovation related to payment 

services.196 Together with the traditional payment instruments, an extensive assortment 

is now available to users. The continuous growth of electronic commerce has been 

accompanied by the continuous development of electronic payment services, as the 

providers of those services have increasingly followed their users’ buying patterns. On 

the other hand, innovation has the potential to change the retail payment market, e.g. 

by influencing the users’ choice of payment instruments, or by enhancing the payment 

process.  

The purpose of all payment services is to transfer value from the payer to the payee. 

Because of the ubiquitous nature of the service, new variations on the theme are created 

almost daily. Often an innovation obtains the status of an entirely new and revolutionary 

payment service, while in reality it is “merely” a technologically more advanced 

version of an already well-established service or instrument. 

                                                        
195 BIS, General Principles for International Remittance Services, 2007, p. 8. 
196 The magnitude of change in online and mobile payments is clearly visible in the reports published 

on a yearly basis by Innopay. The reports trace trends and developments in online and mobile 

payments per region of the world and per country. It provides an inventory of PSPs, payment services 

and instruments dominant in each region/country, as well as challenges and opportunities specific for 

each of the markets. Innopay, Online Payments, 2010, 2011, and 2012. 
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Numerous efforts to classify innovative payment services have been undertaken over 

the years, leading to the conclusion that no ideal classification exists.197 Moreover, 

given the dynamics of the payment landscape, it is a challenge to keep track of payment 

instruments entering and leaving the market.198 

However, studies by the Committee on Payment and Settlement Systems have grouped 

the innovation in retail payment as either related to the process, or related to the 

product.199 The innovations focusing on the process can mostly be observed by the 

payment service providers, while the product-related innovations are more visible to 

the users. The further analysis focuses on product-related innovation and covers 

innovation in card payments, internet payments, digital and mobile wallets and general 

improvements in infrastructure and security.200 

6.2. Card payments  

As mentioned above, depending on the time of funding, a distinction can be drawn 

between credit, debit, or prepaid cards. For many years, the card issuing and merchant 

acquiring industries have been meeting the respective needs of consumers to access 

quick and convenient payment methods, and of retailers to accept debit and credit cards 

at POS and remote transactions. Cards, however, were not designed with a digital 

environment in mind, and are therefore inherently limited in their function and user 

experience. As new technological opportunities open up, the card providers are trying 

to bridge the gap between innovation and the legacy technologies. 

One of the card payment innovations for POS transactions includes contactless card 

payments using Near Field Communication technology (NFC), as well as new devices 

connected to mobile equipment that allow the card to be accepted.201 

Innovation for card-not-present transactions, i.e. internet purchases, include virtual card 

numbers. A virtual credit card number – also known as a substitute credit card number, 

a one-time use credit card, or a disposable credit card – is an alias for a credit card 

number. It allows online purchases without disclosing the actual credit card number to 

the merchant.202 

                                                        
197 Bleyen, Van Hove and Hartmann 2009, p. 25. 
198 Hartmann 2006. 
199 BIS, Innovations in retail payments, 2012, p. 9. 
200 OECD, Guidelines for Collecting and Interpreting Innovation Data, 2005.  
201 Near field communication (NFC) is a set of standards for cards, smartphones and similar devices to 

establish radio communication with each other by touching them together or bringing them into close 

proximity. It is used for e.g. contactless transactions or data exchange.  
202 The number is generated through the use of either a web application or a specialised client program, 

and is linked to the actual credit card number. Typically, a controlled payment number has a limit, and 

an expiration date, both chosen by the account owner. It can usually be set up to allow multiple 

transactions, but it can only be used with a single merchant. This “alias” number is indistinguishable 



53 
 

Further, as part of the digital transformation, plastic cards are increasingly becoming 

“dematerialised”, “tokenised” and “hidden” – or held on-file – in digital wallets, retailer 

apps, social media etc. Finally, there are innovative methods of funding prepaid cards, 

which is increasing the popularity of multipurpose prepaid cards.  

6.3. Payment initiation services  

Internet payments are understood as transactions where payment instructions are 

exchanged between customers and merchants, and their respective payment service 

providers in the course of an online purchase of goods or services. There are a number 

of innovations related to internet payments defined that way.  

Payment initiation services are services that forward payees from the e-merchant’s 

website to their online banking application. They facilitate the traditional electronic 

funds transfer, usually credit transfers. There is a third party service provider (TPP), 

also called “payment initiation service provider” (PISP), who is involved in such a 

service along with the payer and the payee and their respective account servicing 

payment service providers, i.e. banks (ASPSPs).203 To make use of initiation services, 

there is no need to establish a separate account with the provider. There are two possible 

models of payment initiation services, depending on whether the consumer shares their 

online banking credentials with a third party or not. In other words, depending on who 

is authenticating the payment transaction. The model in which the transaction is 

authenticated by the ASPSP, i.e. the bank, is provided, for example, by iDeal in the 

Netherlands. The model in which the transaction is authenticated via the PISP is 

provided, for example, by Sofort in Germany. 

6.3.1. Online Banking ePayments  

Through the Online Banking ePayment (OBeP) solution, users send funds directly from 

their bank account to their merchant’s account by logging into their online banking 

portal and authorising the payment. A transaction that uses OBeP proceeds in the 

following way. The payer places an order on the merchant’s website and selects OBeP 

as a payment method. They subsequently selects their ASPSP, i.e. their bank. An online 

banking session with the payee’s own bank will be triggered and the relevant details of 

the purchase will already be shown. The payee authorises the payment in the usual 

manner. Having received the payment confirmation from the bank, the payer will be 

redirected back to the online store.  

                                                        
from an ordinary credit card number, and the user's actual credit card number is never revealed to the 

merchant which prevents the fraudulent use of the card. 

https://en.wikipedia.org/wiki/Controlled_payment_number  
203 Payment services provider = account operator = bank. 

https://en.wikipedia.org/wiki/Controlled_payment_number
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There are a number of features that distinguish OBeP from other online payment 

services. OBeP systems do not require the disclosure of account numbers or other 

sensitive data to online merchants or other third parties. The payer is authenticated in 

real-time by the PSP. The availability of funds is validated in real-time and the PSP 

provides a guarantee of payment to the merchant. Finally, payment is made directly 

from the payer’s account, rather than through a third-party account. 

The OBeP solutions can be centralised or decentralised. With a centralised system, the 

merchant has a single connection to the OBeP network in order to accept payments 

from the participating PSPs. The decentralised solution requires the merchant to have 

a separate connection to each participating PSP, and that the links to the individual 

PSPs can be found on the merchant’s website. A decentralised OBeP system operates, 

for example, in Poland, where banks do not cooperate in a “four-party scheme”.204 

Examples of centralised OBeP systems are iDeal205 and MyBank.206 iDeal was formed 

by the Dutch banking community and has been operating in the Netherlands since 2005. 

It became the most popular online payment method in the country. MyBank is the e-

authorisation scheme launched in March 2013 by the European Banking Association 

(EBA Clearing).207 The initiative is set to support SEPA Credit Transfers (SCT) and 

SEPA Direct Debits (SDD). The service provides consumers and merchants from all 

over Europe with the ability to exchange payment orders directly through their online 

banking portals.  

6.3.2. Overlay services 

A similar user experience is offered by what is known as an overlay service. The 

difference is that with a payment overlay solution, the user gives their credentials and 

consents to a third party – an overlay service provider – accessing their account. Based 

on the received consent and credentials, the third party accesses the user’s account and 

orders the payment.208 The transaction cycle using overlay services works as follows. 

The payee, usually a merchant, offers a payment initiation service on its website. The 

payer places an order on the merchant’s website, selects the overlay service as a 

payment method, and indicates the payment account operator. The payer is redirected 

to the third-party provider website where he provides the online banking data to the 

third-party provider. Having been successfully authenticated with the account operator, 

the payer is presented by the third-party provider with a pre-filled payment form. 

During the process, there is typically one secure session between the payer and the 

                                                        
204 The merchants deal, therefore, with a multitude of payment buttons (representing the banks) on their 

website. Korus 2014. 
205 http://www.ideal.nl/. 
206 https://www.mybankpayments.eu. 
207 EBA Clearing is a provider of pan-European payment infrastructure solutions owned by 63 of the 

major banks operating in Europe. https://www.ebaclearing.eu. 
208 Study on the Impact of Directive 2007/64/EC, 2013, p. 106. 

http://www.ideal.nl/
https://www.mybankpayments.eu/
https://www.ebaclearing.eu/
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third-party provider, and another one between the third-party provider and the account 

operator. Having completed all the authorisation and authentication procedures, the 

third-party provider sends confirmation of the successful payment initiation to both the 

payer and the payee.209 Examples of overlay services are Sofort (Germany, Austria, 

Switzerland), Pay now (Belgium, the Netherlands) or Klarna (Italy, Spain). These are 

basically different names – depending on the country in which the service is offered – 

for the same service offered by the Klarna group.210 

6.4. Digital wallets 

A digital wallet substitutes for an analogue wallet during monetary transactions. It is a 

system that stores a user’s payment information and passwords for numerous payment 

methods. Therefore, it can be used to make payments for purchases digitally, without 

presenting a physical credit or debit card. 

The term digital wallet may refer to either an electronic device that stores payment 

information (such as a smartphone), or the programme or application used to make the 

payment, such as Apple Pay, Google Pay, Samsung Pay, or PayPal. 

Increasingly, digital wallets are being made not just for basic financial transactions, but 

also to store such things as boarding passes, or to authenticate the holder’s credentials. 

There are two main types of digital wallets: device-based and internet-based. Device-

based digital wallets use the NFC technology to allow users to pay for purchases 

without handing over a credit or debit card. Instead, customers can wave their phone, 

or any other NFC-capable device, near a contactless reader. Apple Pay,211 Google 

Pay212 or Samsung Pay213 are examples of device-based digital wallets available either 

for Apple, Android or for Samsung devices.  

Internet-based digital wallets let customers add credit or debit card information to a 

personal account or profile. Information is kept on file and, when customers make a 

purchase online, they sign into their account and use it to pay for their purchase. This 

type of digital wallet allows users to pay for online purchases without providing their 

card details to the website from which they are shopping. PayPal214 is the most popular 

example of an internet-based digital wallet. It does not require the purchase to be made 

through an app or with a smart phone, instead it uses a customer’s online profile and 

saved card information to pay. Internet-based digital wallets are most commonly used 

                                                        
209 Study on the Impact of Directive 2007/64/EC, 2013, p. 105. 
210 https://www.klarna.com/nl/. 
211 http://www.apple.com/apple-pay/. 
212 https://pay.google.com/about/. 
213 http://www.samsung.com/us/samsung-pay/. 
214 https://www.paypal.com/. 

http://www.apple.com/apple-pay/
http://www.samsung.com/us/samsung-pay/
https://www.paypal.com/
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for paying for products from a website. Google Pay has also introduced a functionality 

to facilitate purchases on the web. 

6.5. Electronic money/ Stored value 

Electronic money, or stored value, is the digital equivalent of cash, stored on an 

electronic device, or remotely on a server. It is sometimes defined as an electronic store 

of monetary value on a technical device that can be widely used for making payments 

to entities other than the e-money issuer. 215  The device acts as a prepaid bearer 

instrument that does not necessarily involve bank accounts in transactions216 E-money 

products can be hardware-based or software-based, depending on the technology used 

to store the monetary value. 

Software-based services, e.g. PayPal, are of most relevance in the context of online 

purchases. There are also hardware-based products, which are typically used at the 

physical POS. In such a case, the electronic money resides on a device like a chip card 

(e.g. the Dutch ov-chipcard used in public transportation) or a mobile phone. 217 

Monetary value is transferred by means of device readers that do not need real-time 

network connectivity to a remote server. Schemes mixing both hardware and software-

based features also exist.  

6.6. Mobile payments 

Mobile payments are payments for which the payment data and the payment instruction 

are initiated, transmitted and/or confirmed by access devices that are connected to 

mobile communication network, for example using text messaging like SMS or USSD, 

voice messaging or NFC. Taking the criterion of the access device, mobile wallets can 

therefore be classified as a type of mobile payment.  

Apart from mobile wallets, there has been a considerable amount of innovation in the 

field of mobile payments, which can be put into the following categories: (i) Mobile 

banking, where mobile phones are used to remotely access a traditional bank account, 

primarily for account balance check-up and bill payment services; (ii) Mobile 

remittance, where a peer-to-peer application makes use of a mobile phone to send 

money to family or friends, primarily across international borders; (iii) Mobile bill 

collection, where payers pay the invoiced mobile payment amount as part of their 

mobile phone bill, the payee receives the amount from the mobile phone operator; and 

                                                        
215 “Electronic money” means electronically, including magnetically, stored monetary value as 

represented by a claim on the issuer which is issued on receipt of funds for the purpose of making 

payment transactions as defined in point 5 of Art. 4 of Directive 2007/64/EC, and which is accepted by 

a natural or legal person other than the electronic money issuer, Art. 2 (2) Electronic Money 

Institutions Directive. 
216 http://www.ecb.europa.eu. 
217 https://www.ov-chipkaart.nl/home.htm. 

http://www.ecb.europa.eu/
https://www.ov-chipkaart.nl/home.htm
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(iv) Mobile money, which makes use of prepaid mobile services using prepaid 

accounts.218  

The last three types of innovation are especially prominent in markets with a big 

population without bank accounts – especially in Africa or India – offering an 

alternative to those who are not in a position to make use of traditional banking services. 

6.7. Cryptocurrencies 

Cryptocurrencies are outside of the scope of the research, because of the features 

mentioned below. They are, however, worth mentioning for the sake of completeness 

of the overview, and because they have attracted a lot of attention in recent years.219 

The early digital currencies were generally backed, for example by gold or silver,220 

while the current ones mostly float against whatever individuals are willing to exchange 

for it.221 

Bitcoin is an open source payment network and digital currency that has gained a 

significant number of users. Bitcoin was released as open-source software in 2009. The 

system uses peer-to-peer technology and transactions take place between the users 

directly, without any central authority and independently from the existing banking 

infrastructure. The transactions management and the issuing of bitcoins is carried out 

collectively by the network. 

Bitcoins are stored in a wallet, which comes in various forms: it can operate online on 

the web, on local hardware like a PC or mobile phone, or as paper printout. In order to 

make a payment, a user transfers a number of bitcoins from their account into the 

account of the recipient. The transaction is validated by others in the network and 

recorded in a public distributed ledger called the blockchain. Bitcoin is the largest of 

its kind in terms of total market value. 

  

                                                        
218 Mobile money, as a category overlaps with electronic money/stored value accounts overlap. 
219 They are called “cryptocurrencies” because they rely on cryptography for creating and managing the 

currency. Cryptocurrencies should not be confused with virtual money (virtual currency), which is 

used within virtual economies or online games. 
220 E-gold was a digital currency where users could open a website account denominated in gold or 

other precious metal. It enabled instant transfers of value to other E-gold accounts. The company was 

founded in 1996 and had grown to five million users by 2009. The transfers were suspended by the US 

regulators under the Bank Secrecy Act. 
221 Lietaer and Dunne 2013; examples of digital currencies: http://bitcoin.org/en/ , https://litecoin.org, 

http://peercoin.net. 

http://bitcoin.org/en/
https://litecoin.org/
http://peercoin.net/
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7. PAYMENT SERVICES USAGE – EU AND U.S.  

7.1. Introduction  

This chapter examines the use of electronic payment services, i.e. the most popular 

payment methods in the selected countries, and by doing so provides more background 

to the discussion on the rules applicable to those payment services. The popularity of 

particular payment methods differs not only between the EU and the U.S., but there are 

also significant differences in payment cultures among the EU countries. Due to the 

lack of statistical data and the fact that the payment markets are changing rapidly, the 

listings of the most popular payment methods are only indicative.222  

The case study in Part IV of the book is based primarily on the decisions of the 

alternative dispute authorities of the Netherlands, the United Kingdom and Belgium, 

and on the cases brought to the Consumer Financial Protection Bureau in the U.S.223 

This chapter therefore discusses the use of electronic payment services in the mentioned 

countries, with the addition of some major European economies for the sake of 

completeness. 

7.2. The European Union 

Payment cards are the most popular non-cash payment instruments in the EU, followed 

by credit transfers and direct debits. Together, these three methods of payment account 

for over 90% of all cashless transactions.224 The EU continues to pursue the goal of a 

single digital market. However, despite the openness of the consumers in countries such 

as the Netherlands and Germany to shop from international websites, local payment 

methods dominate.225  

7.2.1. Belgium 

Bancontact is currently by far the most popular payment method in Belgium.226 The 

Bancontact debit card offers a 100% guarantee on the payment and can be used across 

all channels, online, mobile and in physical stores. It is also possible to process 

recurring payments with Bancontact via SEPA Direct Debit.227 

  

                                                        
222 Based primarily on the information provided by Adyen (https://www.adyen.com) based on 

transaction data and market knowledge.  
223 See Part IV- Case Study: The EU – U.S. Comparison. 
224 Impact Assessment, SWD (2013) 288 final.  
225 See Part II, 2. Internal market & consumer protection.  
226 https://www.bancontact.com/en.  
227 The SEPA Direct Debit scheme is an interbank payment scheme defining a common set of rules and 

standard procedures for direct debits in Euro. For SEPA Credit Transfers and SEPA Direct Debits see 

Part II, 4.5.3. Single Euro Payment Area.  

https://www.adyen.com/
https://www.bancontact.com/en
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Bancontact recently launched a payment application, “Payconiq by Bancontact”, which 

is supported by 20 Belgian banks and by 300,000 merchants.228  

In general, the most popular online payment services are Bancontact, in combination 

with the credit cards (Visa and Mastercard) and debit cards (Maestro). SEPA payments 

and Sofort are also popular.229 

7.2.2. The Netherlands 

The Netherlands stands out in the European payment services landscape as the most 

homogenous market, with iDeal as the most used payment method.230 As discussed in 

the previous section, iDeal is an online payment method that enables consumers to pay 

online through their own bank. iDeal is supported by all major Dutch consumer banks 

and its market share is estimated at 57%. In addition to e-commerce transactions, iDeal 

is increasingly used to pay utility bills, local taxes, fines etc.   

Direct debits and open invoice payments are also popular in the Netherlands.231 Open 

invoice payments are also provided, for example by Afterpay.232  

7.2.3. The United Kingdom 

UK consumers are leaders in terms of mobile and online shopping. Card payments 

account for approximately 90% of all online payments. BACS Direct Debit is the third 

most popular payment method in the UK – after Visa and MasterCard. It is an 

instruction from a customer to their bank, authorising an organisation to collect varying 

amounts from their account. BACS is how companies collect payments from their 

customers – both business and consumers – either on a regular or occasional basis.233 

Digital wallets are also popular, but online banking is virtually non-existent.234 

7.3. The United States 

The payment services market in the United States is home to major card schemes and 

is dominated by those schemes. These are – in order of popularity – Visa, MasterCard, 

American Express, Discover and Diners. Visa is the undisputed market leader, with a 

market share of almost 53% in 2018. MasterCard and American Express both own a 

                                                        
228 https://www.payconiq.be/en Payconiq is also available in The Netherlands https://www.payconiq.nl  
229 The most frequently payment services in Belgium are: Bancontact, MasterCard and Visa.  
230 https://www.ideal.nl/en/. 
231 The most frequently used payment services in the Netherlands are: iDeal, SEPA Direct debit 

and Mastercard.  
232 https://www.afterpay.nl/en/. 
233 https://www.bacs.co.uk/Pages/Home.aspx.  
234 The most frequently used payment services in the United Kingdom are: Visa, Mastercard and BACS 

Direct Debit. 

https://www.payconiq.be/en
https://www.payconiq.nl/
https://www.ideal.nl/en/
https://www.bacs.co.uk/Pages/Home.aspx
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nearly identical market share of 22% each.235 The three card schemes lead regarding 

the number of cardholders, the number of merchants accepting the cards, and the 

volume of transactions.   

 

8. REGULATORY DEFINITIONS – EU  

8.1. Introduction to regulatory definitions  

The previous sections described payment services of various kinds, each with their own 

characteristics depending on the type of relationship and the transaction between the 

payer and the payee. This section moves into the analysis of the regulatory definitions 

of payment services. 

To formulate and subsequently falsify the hypothesis regarding the similarity or 

dissimilarity of (1) the policies and legislative frameworks, and (2) outcomes for 

consumers in cases regarding electronic payment services in the EU and the U.S., it is 

first necessary to determine the scope of the study. In other words, one needs to 

establish what falls within the definition of (electronic) payment services or electronic 

fund transfers in the EU and the U.S. This is the purpose of the following sections.  

The chapter focuses exclusively on the definitions of (electronic) payment services or 

electronic fund transfers, while the subsequent chapters will provide an introduction 

and more detailed overview of the chosen legal frameworks.  

In the European Union, the Payment Services Directive of 2015 (PSD2) contains an 

extensive list of services considered to be an electronic payment service. PSD2 

extended the list of payment services originally introduced by PSD1.236 Part II of this 

book contains an introduction to, overview, and description of rights and obligations 

under PSD2.   

In the U.S., the application of the laws governing consumer payment services depends 

on the type of consumer account accessed by consumers.237 Payments from credit 

accounts are governed by the Truth in Lending Act (TILA) and Regulation Z,238 while 

payments from checking accounts fall within the scope of the Electronic Fund Transfer 

Act (EFTA) and Regulation E.239 The regulation of prepaid accounts was introduced in 

October 2016 through the novation of both the TILA and the EFTA. Part III of this 

                                                        
235 Source: Forbes. 
236 The predecessor of PSD2 was PSD1. 
237 Geva 2009, p. 721. 
238 12 C.F.R. §1026. 
239 12 C.F.R. §1005. 
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book contains an introduction to, overview, and description of rights and obligations 

under the TILA and the EFTA. 

8.2. Payment services under PSD2 

8.2.1. Defining payment services 

PSD2 applies to electronic payment services provided within the Community.240 Title 

I of the directive, in conjunction with Annex I, sets out the scope when it comes to the 

activities that are regulated and those that are excluded from PSD2. 

PSD2 does not provide for an overall definition of “payment service”. Instead, the 

directive refers to payment services as a “business activity” and enumerates the relevant 

activities in Annex I.241 Such an approach enables targeting only the services that are 

considered necessary to regulate. It also provides the regulator with a little more 

flexibility in removing or adding a service, and by doing so either limiting or extending 

the scope of the regulation. The list is meant to be exhaustive, though there are no clear-

cut divisions between the listed services. It seems that differing criteria – like the parties 

involved, payment instruments or communication channels – were used when placing 

a service on the list. The addition or removal of certain services from the list reflects 

the choices and policy decisions regarding the scope of the directive. For example, point 

7 (payment initiation services) and point 8 (account information services) have been 

added to Annex I to PSD2 following the developments on the market for payments. 

Annex I, however, can only be modified by modifying the entire directive via the 

standard legislative procedure.242 The activities are, however, described in broad terms, 

with new services entering the market likely to fall within the scope of the activities 

listed.  

Annex I to PSD2 reads as follows: 

Payment Services:  

1. Services enabling cash to be placed on a payment account, as well as all the 

operations required for operating a payment account. 

                                                        
240 The directive(s) apply exclusively to payment services in electronic format. Therefore, transactions 

involving the use of cash, paper cheque, or any other type of paper based drafts, vouchers etc. fall out 

of scope of both PSD1 and PSD2. Analyses of the geographical and currency scope of PSD1 and PSD2 

are out of the scope of this book. 
241 Art. 4 (3) PSD2. 
242 As PSD2 does not contain a provision on the comitology procedure that may apply here.  
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2. Services enabling cash withdrawals from a payment account as well as all the 

operations required for operating a payment account. 

3. Execution of payment transactions, including transfers of funds on a payment 

account with the user's payment service provider or with another payment service 

provider: 

- execution of direct debits, including one-off direct debits, 

- execution of payment transactions through a payment card or a similar device, 

- execution of credit transfers, including standing orders. 

4. Execution of payment transactions where the funds are covered by a credit line for 

a payment service user: 

- execution of direct debits, including one-off direct debits, 

- execution of payment transactions through a payment card or a similar device, 

- execution of credit transfers, including standing orders. 

5. Issuing and/or acquiring of payment instruments. (PSD2 acquiring of payment 

transactions) 

6. Money remittance. 

7. Payment initiation service 

8. Account information service 

The following sections discuss these various payment services.  

8.2.2. Cash deposits and cash withdrawals 

The terms “cash deposits” and “cash withdrawals” are both rather self-explanatory. The 

first enables cash to be placed on a payment account, while the second enables cash to 

be withdrawn from a payment account. Both services also include all the operations 

required to operate a payment account. There is no reason to doubt that cash depositing 

or cash withdrawals are to be considered as a payment service under PSD2. Operating 

an account as such, on the other hand, raises more controversy.243  

Operating an account is frequently connected with executing payment transactions, as 

it makes handling payment transactions more effective for both the user and the 

provider. However, the account can be used for various purposes, such as saving, 

borrowing or escrow services. Opening and maintaining an account do not by 

                                                        
243 Study on the Impact of Directive 2007/64/EC, 2013, p. 95. 
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themselves constitute a payment transaction. Only incoming and outgoing transfers of 

funds constitute payment transactions. Due to the various developments and 

innovations, the number of services that resemble operating an account is increasing. 

PSD2 does not provide guidance on when a payment product is deemed to be an 

account.244  It does, however, specify that payment accounts can only be used for 

payment transactions, i.e. the purpose of the account is to transfer funds to the payee, 

and not to deposit money with the payment service provider.245 In other words, payment 

institutions are prohibited from accepting deposits from users and permitted to use 

funds received from users only for rendering payment services.246 

Further, payment institutions can only accept a customer’s funds on a payment account 

with an order to execute a payment transaction or a series of payment transactions to 

be executed on a given date,247 e.g. in the case of direct debits or standing orders, where 

it is necessary to place funds on a payment account in advance. In principle, the funds 

should not remain under the control of the payment institution longer than is necessary 

for operational and technical reasons, which should be determined in accordance with 

the main characteristics of each payment service.248 

8.2.3. Credit transfers, direct debits, card transactions 

As listed in Annex I to PSD2, the execution of payment transactions includes transfers 

of funds on a payment account with the user’s payment service provider or with another 

payment service provider; or with funds covered by a credit line for a payment service 

user. Such execution of payment transactions covers: direct debits, including one-off 

direct debits; credit transfers, including standing orders; and payment by card or a 

similar device. 

The transfer of funds involves the movement of the balance between the payer’s and 

payee’s accounts, whether at the same or at different institutions.249 The difference 

                                                        
244 The concept of payment account is of importance to payment institutions like money remitters and 

telecommunication services providers that would normally fall under the less constraining regulatory 

regime. For example, if an institution offering simple money remitting service develops an add-on to 

the service that qualifies as a payment account, the institution would have to comply with much higher 

requirements regarding the initial capital and own funds. Study on the Impact of Directive 2007/64/EC, 

2013, p. 96. 
245 “Payment account” means an account held in the name of one or more payment service users, which 

is used for the execution of payment transactions, Art. 4 (12) PSD2. 
246 Payment institutions do not conduct the business of taking deposits or other repayable funds in the 

meaning of the Banking Directive, Art. 18 (5) PSD2. Art. 4(4) PSD2;  

“Payment institution” – a category of payment service provider listed in Art. 1(1)(d) PSD2 – means a 

legal person that has been granted authorisation in accordance with Art. 11 PSD2. 
247 Art. 82 PSD2.  
248 “Your Questions on PSD”, Question 155, p. 132, 

http://ec.europa.eu/internal_market/payments/docs/framework/transposition/faq_en.pdf.  
249 Where the payer and payee can be the same person. 

http://ec.europa.eu/internal_market/payments/docs/framework/transposition/faq_en.pdf
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between debit and credit payments is based on the party submitting the payment 

instruction – the payer initiating credit-based transactions, and the payee initiating 

debit-based transactions.250 Standing orders are one of the types of credit transfer and 

usually involve fixed payment amounts paid periodically. 

PSD2 added a definition of “direct debit” as a payment service, where “direct debit” 

means a payment service for debiting a payer’s account, where the payee initiates a 

payment transaction on the basis of consent given by the payer.251 Credit transfers and 

direct debits, by their nature, constitute payment transactions and it is proper to include 

these services in the list.252  

Further, Annex I mentions the execution of payment transactions through a payment 

card or a similar device. Cards can be used for payments or for cash withdrawals. When 

it comes to payment transactions, they can be executed either at the POS or remotely. 

Annex I to the directive differentiates between the execution of payment transactions 

using funds on a payment account and the execution of payment transactions using 

funds covered by a credit line for a payment service user. The principal difference, 

therefore, lies in the nature of the funds, i.e. the deposit or credit nature of the funds. 

The directive regulates the granting of credit by payment institutions, i.e. the granting 

of credit lines and the issue of credit cards, only where this is closely linked to the 

payment service itself. Such credit has to be of a short-term nature, i.e. be granted for a 

period not exceeding twelve months, including on a revolving basis.253 The credit can 

be exclusively financed using the payment institution’s own funds, as well as other 

funds from the capital markets, but not the funds held on behalf of clients for payment 

services.254  In addition to the provisions of PSD2, the Consumer Credit Directive 

(CCD) of 2008 may also apply. 255  The CCD sets out rules on pre-contractual 

information, rules on the right of withdrawal from the credit agreement, early 

repayment of the credit and unfair terms.256 

                                                        
250 See Part I, 5. Payment Services. 
251“Direct debit” means a payment service for debiting a payer’s account, where a payment transaction 

is initiated by the payee on the basis of the consent given by the payer to the payee, to the payee’s 

payment service provider or to payer’s own payment service provider, Art. 4 (23) PSD2. 
252 “Credit transfer” means a payment service for crediting a payee’s payment account with a payment 

transaction or a series of payment transactions from a payer’s payment account by the payment service 

provider that holds the payer’s payment account, based on instructions given by payer, Art. 4 (24) 

PSD2. 
253 Meaning that the balance needs to be settled at least once a year.  
254 Art. 18 (4) PSD2. 
255 Directive 2008/48/EC of the European Parliament and of the Council of 23 April 2008 on credit 

agreements for consumers and repealing Council Directive 87/102/EEC, OJ L 133, p. 66. 
256 See Part II, 3. Consumer acquis for financial services. 
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8.2.4. Issuing and/or acquiring payment instruments or transactions 

Issuing a payment card and/or acquiring payment instruments is expressly mentioned 

as a “payment service” falling within the scope of PSD2. Furthermore, “payment 

instrument” means any personalised device(s) and/or a set of procedures agreed 

between the payment service user and the payment service provider and used by the 

payment service user in order to initiate a payment order.”257 The directive’s definition 

of “payment instrument” is very broad and covers all forms of cards, or any device or 

measure enabling the user to access the funds. In response to concerns raised by such a 

broad notion of a payment instrument, the European Commission issued a clarification 

stating that the definition is meant to cover physical devices, such as cards or mobile 

phones, and/or a set of procedures such as PIN codes, logins or passwords. A payment 

service user can use these devices and/or procedures to give instructions to the payment 

service provider in order to execute a payment transaction. If the payment transaction 

is initiated by paper, the paper slip itself is not considered as a payment instrument.258 

Issuing a payment instrument is a service provided under a framework contract subject 

to PSD2. Issuing an instrument is an activity inherently connected with executing a 

payment transaction. However, it does not constitute a payment transaction itself. Only 

transfers initiated by using the instrument are considered payment transactions. PSD1 

did not contain a definition of “issuing payment instruments”. PSD2 closed the 

definitional gap by stating that “issuing a payment instrument” means a payment 

service by a payment service provider contracting to provide a payer with a payment 

instrument to initiate and process the payer’s payment transaction.259  

PSD1 did not provide any definition of the term “acquiring payment instruments” 

either, and the interpretation of this term was one of the most hotly debated issues under 

PSD1.260 The word “acquiring” can be understood as a service provided by a payee’s 

payment provider to the payee to receive incoming payment transactions.261 It has been 

suggested that the notion of “acquiring payment instruments” should be replaced by 

“acquiring payment transactions”, and that all the services provided primarily to the 

payee to facilitate payments from a payer by means of a payment instrument should be 

covered by the directive.262 The drafters of PSD2 took this suggestion into account: the 

wording of point five of Annex I has been amended and now states that “issuing 

                                                        
257 Art. 4 (14) PSD2. 
258 “Your Questions on the PSD”, Question 34, p. 31. 

http://ec.europa.eu/internal_market/payments/docs/framework/transposition/faq_en.pdf. 
259 Art. 4 (45) PSD2. 
260 Study on the Impact of Directive 2007/64/EC, 2013, p. 102. 
261 Study on the Impact of Directive 2007/64/EC, 2013, p. 102. 
262 Study on the Impact of Directive 2007/64/EC, 2013, p. 103. 

http://ec.europa.eu/internal_market/payments/docs/framework/transposition/faq_en.pdf
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payment instruments and/or acquiring payment transactions” is considered a payment 

service.263  

Moreover, PSD2 took a step further and provided an explicit definition of “acquiring 

payment transactions” as a payment service provided by a payment service provider 

contracting with a payee to accept and process payment transactions, resulting in a 

transfer of funds to the payee.264 

8.2.5. Money remittance 

The European legislator has recognised the fact that “money remittances”, because of 

their specific nature and their economic and social significance, deserve a special 

interest as a category of payment. 265  Consequently, money remittance has been 

enumerated in Annex I as a separate category of payment services and has been 

provided with a specific meaning.  

The directive defines money remittance as “a payment service where funds are received 

from a payer, without any payment accounts being created in the name of the payer or 

the payee, for the sole purpose of transferring a corresponding amount to a payee, or to 

another payment service provider acting on behalf of the payee, and/or where such 

funds are received on behalf of and made available to the payee.”266 

Remittances are typically cross-border, low-value, person-to-person payments that are 

often performed on a reoccurring basis. The directive provided a similar understanding 

of money remittance as a “simple payment service that is usually based on cash 

provided by a payer to a payment service provider, which remits the corresponding 

amount, for example via a communication network, to a payee or to another payment 

service provider acting on behalf of the payee.”267  

Further, PSD2 recognises so-called bill-paying services. In some Member States, 

supermarkets or merchants provide a corresponding service of enabling the payment of 

utility or other bills. Those bill-paying services are treated as money remittance, unless 

the competent authorities consider the activity to fall under another category listed in 

Annex I.268 

  

                                                        
263 Annex I point 5 PSD2. 
264 Art. 4 (44) PSD2. 
265 See Part I, 5. Payment services. 
266 Art. 4 (22) PSD2. 
267 Recital 9 PSD2. 
268 Recital 9 PSD2. 
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8.2.6. Payment Initiation Services 

Since the adoption of PSD1 in 2007, a multitude of innovative payment services have 

emerged. In particular, third-party providers (TPP) have started to offer either payment 

initiation services (PIS) or account information services (AIS). The inclusion of 

payment services provided by third parties in points 7 and 8 of Annex I was arguably 

the most controversial aspect of the legislative negotiations for PSD2 and offers the 

most significant extension of the scope of the directive. 

Payment initiation services are of primary importance and are already among the 

mainstream payment methods for e-commerce in some Member States. 269  PSD2 

defines them as services to initiate a payment order at the request of payment service 

user with respect to a payment account held at another payment service provider.270 

In practice, payment initiation services establish a software bridge between the website 

of the merchant and the online banking platform of the payer’s account servicing 

payment service provider (ASPSP) in order to initiate internet payments. A PIS 

provides security to the merchant that the money is available to be released from the 

payer’s account. By doing so, it creates an incentive to send the purchased goods or to 

deliver the services without undue delay.271  

For the purpose of initiating a transaction, a consumer starts by selecting a payment 

initiation service provider (PISP), which would typically be made available as a 

payment option on a merchant’s website. Subsequently, the user needs to introduce 

their online banking credentials – e.g. username, password and transaction 

authorisation codes – on the PIS provider’s website. Some PIS forward the consumer 

to the online banking website and receive confirmation of the successful payment 

initiation from the account servicing PSP.272  

During the transaction, the PISP does not receive or handle customer funds at any stage. 

The PISP merely gives a “yes” or “no” answer as to whether the payer has sufficient 

funds in the account to complete the transaction in question. 

As a precondition to offering this service, the payer has to give an explicit consent to 

the account servicing payment service provider to respond to requests from a specific 

PISP prior to the first request for confirmation being made.  

The fact that the PISs are based on access to the account by a third-party provider raises 

a series of legal issues, such as consumer protection, security and liability, as well as 

competition and data protection issues. Moreover, because the payment account access 

                                                        
269 E.g. iDeal in the Netherlands, Klarna in some EU countries.  
270 Art. 4 (15) PSD2. 
271 Recital 29 PSD2. 
272 Impact Assessment, SWD (2013) 288 final, p. 25. 
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services involve an additional party – the PISP – in the process, it can lead to the greater 

complexity when allocating liability. Therefore PSD2 brings payment initiating 

services within its scope and the providers of those services under its regulatory 

umbrella.  

8.2.7. Account Information Services 

Account information services (AIS) are a second type of service offered by third party 

providers that, after a heated debate, were added to the list of payment services in Annex 

I to PSD2. According to the directive, “account information service” means an online 

service to provide consolidated information on one or more payment accounts held by 

payment service user with either another payment service provider or with more than 

one payment service provider.273 

In other words, this type of service provides the user with aggregated online information 

for multiple payment accounts held with multiple accounts servicing payment service 

providers (ASPSPs), usually banks. The account information service provides a 

payment service user (PSU) with an instant and overall view of their financial situation. 

Additionally, the service is expected to present that information in a consolidated and 

user-friendly manner. However, in order to provide this service, the third party needs 

to have access to the user’s payment accounts.274  PSD2 requires banks and other 

ASPSPs to respond to data requests from account information service providers 

(AISPs) in a non-discriminatory manner. 

Since access to the account by a third party provider has proven to be a sensitive issue 

carrying a number of legal risks, the AISs were added to the scope of PSD2.275 The 

purpose of this scope extension is to provide consumers with adequate protection for 

their payment and account data, as well as legal certainty about the status of account 

information service providers.  

 

9. REGULATORY DEFINITIONS – U.S.  

9.1. Truth In Lending Act  

The relevant regulatory definitions in the U.S. are included in two separate statutes. The 

Truth in Lending Act (TILA) provides a definition of “cards” and card-based payments. 

The Electronic Fund Transfer Act (EFTA) – as the name of the act indicates – provides 

a general definition of “electronic fund transfer”, which was made more precise by 

more recent amendments to the act. The purpose of this chapter is to examine the U.S. 

                                                        
273 Art. 4 (16) PSD2. 
274 ECB, Recommendations For “Payment Account Access” Services, 2013. 
275 E.g. increased fraud and security risks.   
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regulatory definitions, and by doing so to determine the material scope of the U.S. part 

of the research. The precise determination of the material scope of the research forms 

the first step towards answering the research question.  

The Truth in Lending Act (TILA) – which forms Title I of the federal Consumer Credit 

Protection Act (CCPA) – governs a card accessing a credit plan, namely a credit card 

and transactions using a credit card. Regulation Z implements the statue. 

The purpose of the TILA and Regulation Z is to promote the informed use of consumer 

credit by requiring disclosures about its terms and costs.276 The regulation also gives 

consumers the right to cancel certain credit transactions, regulates specific credit card 

practices, and provides means for the fair and timely resolution of credit billing 

disputes.277 Federal law applies to the relationship between the cardholder and the card 

issuer. 

The definitions of “credit card”, “credit card account” and “charge card” are central to 

the TILA and Regulation Z. The definitions focus primarily on the credit facility 

provided, and do not address how the payment is authenticated.278  

The definitions read as follows: 

(i) Credit card means any card, plate, or other single credit device that may be used 

from time to time to obtain credit. 

(ii) Credit card account under an open-end (not home-secured) consumer credit plan 

means any open-end credit account that is accessed by a credit card, except:  

(A) A home-equity plan subject to the requirements of § 1026.40 that is accessed by a 

credit card; or  

(B) An overdraft line of credit that is accessed by a debit card or an account number.  

(iii) Charge card means a credit card on an account for which no periodic rate is used 

to compute a finance charge.279  

9.1.2. Credit card 

For an instrument to be recognised as a credit card it must be usable from time to time, 

which involves the possibility for the repeated use of a single device. Therefore, 

                                                        
276 12 C.F.R. §1026.1(b). 
277 12 C.F.R. §1026.1(b). 
278 Geva 2009, p. 719. 
279 12 C.F.R. §1026.2(a)(15). 

http://www.consumerfinance.gov/eregulations/1026-2/2013-30108_20150718#1026-2-a-14
http://www.consumerfinance.gov/eregulations/1026-2/2013-30108_20150718#1026-2-a-14
http://www.consumerfinance.gov/eregulations/1026-2/2013-30108_20150718#1026-2-a-20
http://www.consumerfinance.gov/eregulations/1026-2/2013-30108_20150718#1026-2-a-15-i
http://www.consumerfinance.gov/eregulations/1026-40/2013-30108_20150718#1026-40
http://www.consumerfinance.gov/eregulations/1026-2/2013-30108_20150718#1026-2-a-15-i
http://www.consumerfinance.gov/eregulations/1026-2/2013-30108_20150718#1026-2-a-14
http://www.consumerfinance.gov/eregulations/1026-2/2013-30108_20150718#1026-2-a-15-i
http://www.consumerfinance.gov/eregulations/1026-2/2013-30108_20150718#1026-2-a-21
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according to the Official Staff Interpretation, instruments that can be used only once, 

like a cheque, are not credit cards.280 

In other words, the crucial requirement for constituting a credit card under the TILA 

and Regulation Z is not a physical card but any instrument that offers the possibility to 

obtain credit from time to time, and the core element of a credit card is the account 

number, not the piece of plastic.281 

Examples of credit cards include an identification card that permits the consumer to 

defer payment on a purchase, or a card that accesses both a credit and an asset account 

(known as a debit-credit card). Moreover, a card or device that can be activated upon 

receipt to access credit, even if the card has a substantive use other than credit, such as 

a purchase-price discount card is considered a credit card. Such a card or device is a 

credit card notwithstanding the fact that the recipient must first contact the card issuer 

to access or activate the credit feature. 

By contrast, an account number that accesses a credit account is not a credit card, unless 

the account number can access an open-end line of credit to purchase goods or service. 

For example, if a creditor provides a consumer with an open-end line of credit that can 

be accessed by an account number in order to transfer funds into another account, the 

account number is not a credit card. Therefore peer-to-peer (P2P) transactions using an 

open-end line of credit would not be considered a credit card. 

However, if the account number can also access the line of credit to purchase goods 

and services (such as an account number that can be used to purchase goods and 

services on the internet), the account number is a credit card.282 

This interpretation of a credit card has implications for mobile payments, for example. 

Some carriers provide a service through which a mobile phone can be used to make a 

purchase that will be billed to the consumer’s cell phone account. “If the consumer is 

permitted to defer payment for these goods until the cell phone bill arrives, the cell 

phone could constitute a credit card.”283 

9.1.3. Credit card account under an open-end consumer credit plan  

A “credit card account under an open-end (not home-secured) consumer credit plan” 

means an open-end credit account that is accessed by a credit card. Regulation Z, when 

defining a credit card account, clearly distinguishes between a credit line and an 

overdraft line of credit that is accessed by a debit card, excluding the latter from the 

                                                        
280 Official Staff Interpretations, 12 C.F.R. §1026.2(a)(15). 
281 Budnitz 2016, p. 7; Munoz v. Seventh Avenue, Inc., 04 C 2219 (N.D. Ill. 2004). 
282 Official Staff Interpretations, 12 C.F.R. §1026.2(a)(15)-2(ii)(C). 
283 Budnitz 2016, p. 7; Thompson, Renuart and Carter, 2015. p. 344. 

http://www.consumerfinance.gov/eregulations/1026-2/2013-30108_20150718#1026-2-a-15-i
http://www.consumerfinance.gov/eregulations/1026-2/2013-30108_20150718#1026-2-a-14
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definition of a credit card account. That is exactly the place where the demarcation line 

between Regulation Z and Regulation E is drawn. 

9.1.4. Charge card 

 Generally, charge cards are cards used in connection with an account on which 

outstanding balances cannot be carried from one billing cycle to another and are 

payable when a periodic statement is received. Under the regulation, a reference to 

credit cards generally includes charge cards.284  

9.2. Electronic Fund Transfer Act  

In the U.S., electronic fund transfers out of and into consumer asset accounts are 

governed by the federal Electronic Fund Transfer Act (EFTA)285 – which constitutes 

subchapter VI of the Consumer Credit Protection Act (CCPA)286 – and by Regulation 

E, 287  which implements the EFTA. The EFTA establishes the basic rights and 

obligations of consumers who use electronic fund transfer services, and of financial 

institutions that offer these services. The primary objective of the act is the protection 

of individual consumers engaging in electronic fund transfers.288  

Central to EFTA and Regulation E are the definitions of “electronic fund transfer”, 

“access device” and “account”. The definitions contemplate the use of computers and 

telephones to access funds in a consumer’s asset account to make payments.289 

9.2.1. Electronic Fund Transfer 

Regulation E, in § 1005.3 (b), defines an electronic fund transfer to mean: 

“any transfer of funds that is initiated through an electronic terminal, telephone, 

computer, or magnetic tape for the purpose of ordering, instructing, or authorizing 

a financial institution to debit or credit a consumer's account. The term includes, 

but is not limited to— 

(i) Point-of-sale transfers; 

(ii) Automated teller machine transfers; 

(iii) Direct deposits or withdrawals of funds; 

                                                        
284 In particular, references to credit card accounts under an open-end (not home-secured) consumer 

credit plan in Subparts B and G generally include charge cards. Official Staff Interpretations, 12 C.F.R. 

§1026.2(a)(15). 
285 15 U.S.C. §§1693-1700. 
286 15 U.S.C. §§1601-1700. 
287 12 C.F.R. §1005 (amended 1981). 
288 12 C.F.R. §1005.1(b).  

289 Budnitz 2016, p. 7; Geva 2014, p. 6-80. 
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(iv) Transfers initiated by telephone; and 

(v) Transfers resulting from debit card transactions, whether or not initiated 

through an electronic terminal”290 

EFTA also applies to a so-called electronic check conversion transaction. Such a 

transaction takes place when a consumer provides a check to a payee and information 

from the check is used to initiate a one-time electronic fund transfer from the 

consumer’s account. An electronic check conversion is treated as an electronic fund 

transfer and not as a check payment. This implies that the payee must obtain the 

consumer’s authorisation for each transaction. If the consumer goes forward with the 

transaction upon being notified of its form, the transaction is considered to have been 

authorised. 291  A check, draft, or similar paper instrument is used as a source of 

information to initiate a one-time electronic fund transfer from a consumer account. 

Further, a preauthorised fund transfer means a transfer authorised in advance to recur 

at substantially regular intervals.292 A preauthorised fund transfer in the U.S. therefore 

corresponds with a standing order in the EU. 

The EFTA and Regulation E govern the transfer of funds into or out of accounts 

intended for personal, family, or household purposes. The acts specifically exclude 

checks, drafts or similar paper documents, a check guarantee or authorisation service, 

transfers through Fedwire 293  or a similar wire transfer system used primarily for 

business transactions, certain securities or commodities transfers, certain telephone-

initiated transfers, and pre-authorised transfers to small financial institutions.294  

The phone-initiated transfers that are excluded from coverage are defined as: 

Any transfer of funds that: 

(i) is initiated by a telephone communication between a consumer and a financial 

institution making the transfer; and 

(ii) does not take place under a telephone bill payment or other written plan in 

which periodic or reoccurring transfers are contemplated.295 

The distinction is relevant from a perspective of mobile payment transactions, as a 

typical transaction using a mobile wallet, for example, is not initiated by a phone 

                                                        
290 12 C.F.R. §1005.3(b).  
291 CFPB, EFTA, 2013, p. 9. 
292 12 C.F.R. § 1005.2(k). 
293 Fedwire (formally known as the Federal Reserve Wire Network) is a real time gross funds transfer 

system operated by the United States Federal Reserve Banks that enables financial institutions to 

electronically transfer funds. https://frbservices.org/fedwire/index.html  
294 12 C.F.R. §1005.3(c). 
295 12 C.F.R. §1005.3(c)(6). 

https://frbservices.org/fedwire/index.html
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communication. Transfers initiated using a mobile phone in the capacity other than one 

involving a phone communication – e.g. via internet or near field communication – fall 

within the scope of the electronic fund transfer as defined by the EFTA.296  

The Official Staff Interpretation does not provide any further explanation of the 

regulatory definition of the electronic fund transfer, except for specifying that the 

transfer of funds initiated through a computer includes online banking.297  

9.2.2. Access Device 

The EFTA introduces a definition of “access device” meaning a card, code, or other 

means of access to a consumer’s account, or any combination thereof, that may be used 

by the consumer to initiate electronic fund transfers.298,299 

The Official Staff Interpretation states that “a card, code, or other means of access to a 

consumer’s account or a combination used by the consumer to initiate electronic fund 

transfer” constitute an access device. 300  The interpretation provides the following 

examples of access device: debit cards, personal identification numbers (PINs), 

telephone transfer and telephone bill payment codes, and other means that may be used 

by a consumer to initiate and electronic fund transfer.”301  

9.2.3. Account 

Another definition that is central to the EFTA and Regulation E is the definition of 

“account”.  

“Account means a demand deposit (checking), savings, or other consumer asset 

account (other than an occasional or incidental credit balance in a credit plan) held 

directly or indirectly by a financial institution302  and established primarily for 

personal, family, or household purposes.”303 

                                                        
296 Budnitz 2016, p. 35; Saunders 2013, p. 144. 
297 Official Staff Interpretations, 12 C.F.R. §1005.3(b)(1). 
298 12 C.F.R. §1005.2(a)(1). 
299 12 C.F.R. §1005.2(a)(2) An access device becomes an accepted access device when the consumer: 

(i) Requests and receives, or signs, or uses (or authorizes another to use) the access device to transfer 

money between accounts or to obtain money, property, or services; (ii) Requests validation of an 

access device issued on an unsolicited basis; or (iii) Receives an access device in renewal of, or in 

substitution for, an accepted access device from either the financial institution that initially issued the 

device or a successor. 
300 Official Staff Interpretations, 12 CFR §1005.2(a)(1). 
301 It appears from the Regulation E definition and the example given in the staff interpretation that a 

mobile device falls within the definition of an access device. Budnitz 2016. 
302 Financial institution means a bank, savings association, credit union, or any other person that 

directly or indirectly holds an account belonging to a consumer, or that issues an access device and 

agrees with a consumer to provide electronic fund transfer services 12 CFR §1005.2(b)(3). 
303 12 C.F.R §1005.2(b)(1). 
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The EFTA and Regulation E define “account” broadly and do not limit its definition to 

traditional checking and savings account. The EFTA legislative history shows that the 

term “account” was intended to be defined broadly, in order to ensure that “all persons 

who offer equivalent EFT services involving any type of asset account are subject to 

the same standards and consumers owning such accounts are assured of uniform 

protection.”304 Congress has expressed its expectation that the Board of Governors of 

the Federal Reserve System (the Board) would keep pace with development of new 

services and ensure that the Act’s basic protections continue to apply to such 

services.305 Within that spirit, in 2006 the Board amended the EFTA and Regulation E 

to include “payroll card accounts” into the overall definition of an account. All 

transactions involving the transfer of funds to or from a payroll card account became 

covered by the regulation.306 

9.2.4. Payroll card account 

Payroll cards came to the attention of the Board when they gained popularity with 

employers, financial institutions, and payroll service providers as a means of providing 

a consumer’s wages. Typically, under a payroll card scheme, an employer, in 

conjunction with a bank, provides the employee with a plastic card with a functionality 

similar to a debit card. Each payday, the employer credits the payroll card account for 

the amount of the employee’s remuneration, instead of providing the employee with a 

paper cheque or making a direct deposit of salary to the employee’s checking 

account.307 The employee-consumer can use the payroll card to withdraw funds at an 

ATM and to make purchases at POS. Payroll cards are primarily offered to employees 

who lack a traditional banking relationship. For such “unbanked” consumers, a payroll 

card serves as a substitute for a deposit account.  

The definition of a “payroll card account” under EFTA and Regulation E reflects the 

characteristics of the product as established in practice and read as follows: 

“The term [account] includes a “payroll card account” which is an account that is 

directly or indirectly established through an employer and to which electronic fund 

transfers of the consumer’s wages, salary, or other employee compensation (such as 

commissions), are made on a reoccurring basis, whether the account is operated or 

                                                        
304 S. Rep. No. 95-915 (1978). 
305 S. Rep. No. 95-915 (1978). 
306 12 C.F.R. §1005.2(b)(1) and Official Staff Interpretations. 
307 “Direct deposits into consumer account remains the most popular form of wage distribution overall, 

the number of consumers who received their wages on payroll cards surpassed the number of 

consumers paid by paper checks for the first time in 2015, and estimated 12.2 million workers are 

expected to receive their wages on payroll cards by 2019.” Aite Group2015, p. 5.; Final Rule on 

Prepaid Accounts, 81 Fed.Reg. 83934 (22 November 2016). 
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managed by the employer, a third party payroll processor, a depository institution or 

any other person. For rules governing payroll card accounts, see §1005.18.”308 

The definition states that transfers to the payroll card account should be made on a 

recurring basis. However, according to the Final Rule – Official Staff Interpretation,309 

the fact that an employee only remains with the employer for a short time, for example 

just one pay cycle, does not negate coverage, so long as the employer intended to make 

recurring payments to the payroll card account. 

However, if the employer adds funds to an “account” in an isolated instance (e.g. when 

other means are temporarily not available) and alternative arrangements are made to 

pay the regular wages, such a card, then “account” would not fall within the above 

definition. Payroll card accounts are also covered under the interim final rule, whether 

the funds are held in individual employee accounts or in a pooled account with some 

form of “sub accounting” maintained by a depository institution.310 

The Board limited the scope of the Final Rule to payroll card products, explicitly 

excluding “gift cards” issued primarily by merchants. Following market developments 

in that field, the Board proceeded to regulating “gift cards” in 2010 separately.311 

Further, a differentiation between the utility of payroll card accounts and general 

spending cards has been made, with the latter being explicitly excluded from the scope 

of the regulation. Full consumer protection on the basis of Regulation E was considered 

excessive in comparison with the limited amount and short-term usage of such cards.312 

Again, following the maturing market for prepaid accounts,313 the Board proceeded to 

regulating “prepaid accounts” including general-purpose reloadable cards in 2016.314 

9.2.5 Gift certificates, store gift cards, or general-use prepaid cards 

In 2009, the Credit Card Accountability Responsibility and Disclosure Act (the Credit 

CARD Act) was enacted.315 While the law – as the title indicates – applies primarily to 

credit cards, it also created new consumer protections for gift certificates, store gift 

cards, and general-use prepaid cards through amendments to the EFTA. 

                                                        
308 12 C.F.R. §1005.2(b)(2). 
309 Final Rule on Payroll Card Accounts, 71 Fed.Reg. 51437 (30 August 2006), Official Staff 

Interpretations, 2006, p. 7. 
310 Final Rule on Payroll Card Accounts, Official Staff Interpretations, 2006, p. 7. 
311 Final Rule on Gift Cards, 75 Fed.Reg. 16580 (1 April 2010). 
312 Final Rule on Payroll Card Accounts, Official Staff Interpretations, 2006, p. 7. 
313 “The Board will monitor the development of other card products and may reconsider Regulation E 

coverage as these products continue to develop.” Final Rule on Payroll Card Accounts, Official Staff 

Interpretations, 2006, p. 7. 
314 Final Rule on Prepaid Accounts 2016. 
315 Credit Card Accountability Responsibility and Disclosure Act, Pub. L. No. 111-24, 123 Stat. 1734 

(2009). 
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The CARD Act requires disclosures for gift certificates, store gift cards, or general-use 

prepaid cards fees and expiry dates; limits dormancy, inactivity, and service fees for 

these cards and certificates; and establishes a minimum period of five years before the 

underlying funds for these cards and certificates can expire.316  

The Board published a Final Rule amending Regulation E in 2010, implementing the 

relevant sections of the CARD Act.317 

A gift card is a type of prepaid card (or other electronic access device) typically 

purchased by one consumer and given to another as a present or to express appreciation 

or recognition. A feature of these cards is that they are generally anonymous and are 

disposed of when the stored value on a card is exhausted.318 

The cards are generally categorised as either closed-loop or open-loop.  

Closed-loop gift cards, which are the most frequently used type of gift card, are 

accepted at a single merchant or group of affiliated merchants as payment for goods 

and services and cannot be reloaded with additional value once issued.  

Open-loop gift cards are branded with a payment card processor network such as Visa, 

MasterCard, and American Express, and are generally issued by financial institutions. 

An open-loop card can be used at merchants participating in the payment network and 

are more likely to be reloadable.319 

The Board’s final rule applies to gift certificates, store gift cards, and general-use 

prepaid cards and defines them as follows: 

(1) Gift certificate or (2) Store gift card means a card, code, or other device that is: 

(i) Issued on a prepaid basis primarily for personal, family, or household purposes 

to a consumer in a specified amount that may not be increased or reloaded in 

exchange for payment; and 

(ii) Redeemable upon presentation at a single merchant or an affiliated group of 

merchants for goods or services. 

(3) General-use prepaid card means a card, code, or other device that is: 

                                                        
316 CARD Act, Section 401. 
317 Final Rule on Gift Cards 2010, The regulations became effective on 22 August 2010; however, on 

27 July 2010, Congress passed legislation to delay the effective date for certain gift card disclosure 

provisions until 31 January 2011. 
318 https://consumercomplianceoutlook.org.  
319 Final Rule on Gift Cards 2010. 

https://consumercomplianceoutlook.org/
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(i) Issued on a prepaid basis primarily for personal, family, or household purposes 

to a consumer in a specified amount, whether or not that amount may be increased 

or reloaded, in exchange for payment; and 

(ii) Redeemable upon presentation at multiple, unaffiliated merchants for goods or 

services, or usable at automated teller machines.320 

The final rule reflects the categorisation of gift cards as either closed-loop (gift 

certificate and store gift cards) or open-loop cards (general use prepaid-cards).  

The term “reloadable” means that funds can be added to the card, code, or other device 

by the consumer or others. The terms and conditions of a card are decisive in 

determining whether the card is reloadable rather than the technical ability of the issuer 

to add value to the card.321 

The cards need to be sold or issued to consumers, i.e. primarily for personal, family, or 

household use. Gift certificates, store gift cards, and general-use prepaid cards include 

cards, codes, or other devices issued in a specified amount. Therefore, an account 

number or barcode that can access underlying funds could be considered a prepaid card. 

Moreover, a device with a chip or other embedded mechanism that links the device to 

stored funds, such as a mobile phone would also fall within the definition.322  

The regulation contains six exclusions from the definitions of gift certificate, store gift 

card, and general-use prepaid card for certain types of cards, codes, and devices. 

(1) Cards usable solely for telephone services, where the telephone services are 

interpreted narrowly, so the exclusion does not apply to cards redeemed for prepaid 

Internet access and similar technology services. 

(2) Reloadable cards not marketed or labelled as a gift card or gift certificate. The 

Official Staff Interpretation to the rule contains a robust discussion of what constitutes 

“marketed or labelled as a gift card or gift certificate.”  

(3) Loyalty, award, and promotional gift cards, as they are typically not funded by the 

consumer, but by the entity sponsoring the card programme. While loyalty, award, or 

promotional gift cards are not subject to the CARD Act’s substantive restrictions on 

fees and expiry dates, certain disclosure requirements still apply.  

                                                        
320 12 C.F.R. §1005.20. 
321 Official Staff Interpretations, 12 C.F.R. §1005.20(a)-1. 
322 Official Staff Interpretations, 12 C.F.R. §1005.20.(a)(1). 
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(4) Cards not marketed to the general public, for example a card containing insurance 

proceeds provided by an insurance company to a customer to settle a claim, or a card 

containing tax refunds provided by a tax preparer to a customer.323 

(5) Cards issued in paper form only.  

(6) Cards redeemable solely for admission to events or venues. This final exclusion is 

limited to products that do not specify a monetary value, but instead are redeemable for 

admission to an event or venue. 

9.2.6. Prepaid Accounts 

In October 2016, the Consumer Financial Protection Bureau (CFPB) issued a much- 

anticipated Final Rule establishing a comprehensive federal regime of consumer 

protection for prepaid accounts. The rule amends both Regulation E (implementing 

EFTA) and Regulation Z (implementing the TILA) and became effective in October 

2017. The new rule requires financial institutions offering prepaid accounts to provide 

consumers with account information, to investigate and resolve errors and to limit 

consumer losses when funds are stolen, or cards are lost. Further, the rule introduces 

so-called “Know Before You Owe” disclosure requirements including fees and other 

key details of the account. Finally, the Prepaid Rule amends Regulations E and Z to 

regulate what is termed a “hybrid prepaid-credit card”, i.e. prepaid accounts with an 

overdraft function. Such cards are considered a credit card and the relevant 

requirements of Regulation Z apply. 

The Final Rule on prepaid accounts is over 1,600 pages long and introduces a broad 

definition of “prepaid account”, 324  adding it to the already existing definitions of 

“account” 325  and “payroll account” 326  in Regulation E. Both the EFTA and the 

Regulation E already contain explicit provisions applying specifically to payroll card 

accounts, as well as accounts used for the distribution of government benefits in 

existing §1005.18 and § 1005.15, respectively. Gift cards, although not included in the 

§1005.2(b) definition of account, are addressed specifically in §1005.20.  

The Final Rule’s definition of prepaid accounts specifically includes payroll card 

accounts and government benefit accounts that are currently subject to Regulation E. 

In addition, a prepaid account includes a product that is either of the following, unless 

a specific exclusion in the Prepaid Rule applies:  

                                                        
323 Official Staff Interpretations, 12 C.F.R. §1005.20.(b)(4)-2. 
324 12 C.F.R. §1005.2(b)(3). 
325 12 C.F.R. §1005.2(b)(1). 
326 12 C.F.R. §1005.2(b)(2). 
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“An account that is marketed or labelled as “prepaid” and is redeemable upon 

presentation at multiple, unaffiliated merchants for goods and services or usable at 

automated teller machines (ATMs); or  

An account that meets all of the following:  

 (1) Is issued on a prepaid basis in a specified amount or is capable of being loaded 

with funds after issuance; 

(2) Whose primary function is to conduct transactions with multiple, unaffiliated 

merchants for goods or services, to conduct transactions at ATMs, or to conduct 

person-to-person (P2P) transfers; and 

(3) Is not a checking account, a share draft account, or a negotiable order of 

withdrawal (NOW) account.”327  

Accordingly, the following products or services – apart from payroll card accounts and 

government benefit accounts – fall within the definition of “prepaid accounts”:  

(i) general purpose reloadable cards,  

(ii) digital wallets, peer-to-peer payment products and other electronic accounts that 

can store funds, and  

(iii) student financial aid disbursement cards, and tax refund cards.328  

(i) General Purpose Reloadable Cards  

“General purpose reloadable cards” (GPR cards) are one of the fastest growing open-

loop prepaid products over the past decade.329 These cards can be purchased directly 

from financial institutions, at retail locations or online. When buying a GPR card at a 

retail location, consumers typically pay an up-front purchase fee and a card is usually 

loaded at the time of purchase with funds provided by the consumer. GPR cards can be 

reloaded through a variety of means, including a direct deposit of remuneration, cash 

reloads, or a transfer from another prepaid account, or a checking or savings account. 

Subsequently, GPR cards can be used to access loaded funds at ATMs, POS terminals 

as well as online. Accordingly, the GPR cards are increasingly used as substitutes for 

traditional checking accounts.330 Some of the GPR products may exist without an actual 

physical card; such virtual products are accessible and usable online or at a physical 

                                                        
327 Final Rule on Prepaid Accounts 2016. 
328 CFPB, Final Rule on Prepaid Accounts – Press Release, 5 October 2016. 

https://www.consumerfinance.gov/about-us/newsroom/cfpb-finalizes-strong-federal-protections-

prepaid-account-consumers/. 
329 According to estimates by the Mercator Advisory Group, the amount of funds loaded onto GPR 

cards grew from under USD 1 billion in 2003 to nearly USD 65 billion in 2012. Mercator Advisory 

Group, 2014, p. 13.  
330 Greene and Shy 2015.  

https://www.consumerfinance.gov/about-us/newsroom/cfpb-finalizes-strong-federal-protections-prepaid-account-consumers/
https://www.consumerfinance.gov/about-us/newsroom/cfpb-finalizes-strong-federal-protections-prepaid-account-consumers/
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location through a mobile device such as a smartphone.331 To use these “virtual GPR 

cards,” consumers receive an account number or other information that they can then 

use to make purchases using a mobile application or other means.332  

The types of consumers who use GPR cards, and their reasons for doing so, vary. For 

consumers who lack access to traditional checking account or credit cards, GPR cards 

can be appealing because they are subject to less up-front screening by financial 

institution.333 The GPR cards are typically issued either by a depository institution or 

credit union.334 

(ii) Digital Wallets  

Digital wallets are substitutes for analogue wallets during monetary transactions.335  

There are two main types of digital wallets: device-based and internet-based. “Mobile 

wallets” are digital wallets that a consumer accesses using an application on a mobile 

device such as a smartphone. “Digital wallets” store consumer’s payment credentials 

online.
  

Such wallets can currently be used by consumers to make payments at brick-and-mortar 

retailers through, for example, contactless communication at the point of sale, 336 

person-to-business (i.e. bill pay service) and P2P transfers,337 as well as for online 

purchases.338 

The scenarios for a payment transaction using a digital or mobile wallet can vary 

significantly. For example, some wallets provide methods for accessing the checking 

or credit account to make a payment. A consumer might use such a digital or mobile 

wallet to pay for an online purchase, and the wallet would facilitate the transfer of funds 

from the consumer’s checking or credit account to fund the transaction.  

In other cases, the consumer’s funds are first transferred to the digital or mobile wallet, 

either by the consumer or the wallet provider, and then transferred to the ultimate 

payee.339 A consumer can maintain a positive balance in the digital or mobile wallet 

                                                        
331 Final Rule on Prepaid Accounts 2016, p. 10. 

Augustine 2014, p. 16.  
333 Final Rule on Prepaid Accounts 2016, p. 12. 
334 Final Rule on Prepaid Accounts 2016, p. 22. 
335 See Part I, 6.4. Digital wallets.  
336See, e.g., Google Wallet Terms of Service,  

https://wallet.google.com/ 
337 See, e.g., Boost Mobile Wallet Terms of Service, https://boostmobile.wipit.me/legal/terms.aspx.  
338 See, e.g., Visa Checkout Terms of Service, 

https://secure.checkout.visa.com/ 
339 Final Rule on Prepaid Accounts 2016, p. 34. 
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through transfers from sources such as a bank account, a credit, debit, or prepaid card, 

or a P2P transfer.  

Based on the current maturity and popularity of the service, the Consumer Financial 

Protection Bureau (CFPB) decided to bring digital wallets within the scope of prepaid 

accounts regulation. At the same time, the CFPB expects that variations of digital and 

mobile wallets will continue to grow, and it is aware that the methods described in the 

Rule are a few of the funding options that will become available on the market.340 

(iii) Student financial aid disbursement cards, government benefit cards 

Student financial aid disbursement cards operate similarly to payroll cards. A number 

of colleges and universities partner with banks and programme managers to market and 

often disburse student financial aid proceeds into network-branded open-loop prepaid 

products that are endorsed by those colleges and universities.341  

The Final Rule adopts a number of exclusions from the definition of a prepaid account, 

including gift cards and gift certificates; 342  accounts used for savings or 

reimbursements related to certain health, dependent care, and transit or parking 

expenses; accounts used to distribute qualified disaster relief payments. 

9.2.7. Remittance transfers 

In 2010, Congress enacted the Dodd-Frank Wall Street Reform and Consumer 

Protection Act (the Dodd-Frank Act), regulating such issues as remittance transfers.343 

Before this act came into force, consumer protection for remittance varied widely at 

State level, with international transactions falling largely outside the scope of the EFTA 

and Regulation E. The EFTA was enacted in 1978 to govern transactions such as 

transfers initiated through automated teller machines, point-of sale terminals, 

automated clearing house systems, telephone bill-payment plans, or remote banking 

services. However, not only had Congress specifically structured the EFTA to exclude 

wire transfers, but transfers sent by money transmitters also generally fell outside the 

scope of the existing Regulation E.344 

                                                        
340 Final Rule on Prepaid Accounts 2016, p. 34. 
341 See 34 C.F.R. 668.164(c)(2) treating certain Federal student aid payments disbursed via “an account 

that underlies a stored-value card” as direct payments to a student or parent. Final Rule on Prepaid 

Accounts 2016, p. 28. 
342 These are governed by the Final Rule on Gift Cards 2010, see above. 
343 The long title: An Act to promote the financial stability of the United States by improving 

accountability and transparency in the financial system, to end “too big to fail”, to protect the American 

taxpayer by ending bailouts, to protect consumers from abusive financial services practices, and for 

other purposes. Pub. L. No. 111-203, 124 Stat. 1 (2010). 
344 EFTA Sec. 903(7), implemented in 12 C.F.R. §1005.3(c). These categories of transfers are believed 

[by CFBP] to compose the majority of the remittance transfer market. The Final Rule on Remittance 

Transfers 2012, p. 2. (77 Fed. Reg. 6194 (2 February 2012), 6195). 
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The Dodd-Frank Act created a comprehensive new system of consumer protection, 

including disclosures and error resolution and cancellation rights, to consumers who 

send remittance transfers to other consumers or businesses in a foreign country. The 

CFBP published the Final Rule on Remittance Transfers in February 2012 to implement 

section 1073 of the Dodd-Frank Act.345 The amendments regarding remittance transfers 

are contained in subpart B to Regulation E and implement statutory requirements set 

out in the Dodd-Frank Act.346 

Consumers in the U.S. can currently choose among several methods of remittance 

transfers, which can generally be categorised as involving either closed-network or 

open-network systems, although new hybrids between open and closed networks are 

developing.  

(i) Remittance transfers through money transmitters 

Historically, many consumers in the U.S. have sent remittance transfers through non-

depository institutions called “money transmitters.”347 Money transmitters generally 

operate through closed networks, receiving and disbursing funds through their own 

outlets or through agents, such as grocery stores etc. Money transmitters have 

traditionally dominated the market for transfers of smaller amounts (many set a 

maximum amount of individual transfer) from consumers in the U.S. to their relatives 

or other households abroad.348 

(ii) International wire transfers 

Depository institutions (banks) and credit unions have traditionally offered consumers 

remittance transfer services through wire transfers.349 Wire transfers are generally open 

network transactions that can reach almost any bank worldwide through national 

payment systems that are connected through correspondents and other intermediary 

bank relationships.350 While money transmitters have focused on small-sized transfers 

between individuals that may not have an access to depository institutions or credit 

unions, wire transfers have generally been used for larger transactions sent by 

consumers with deposit accounts. 

  

                                                        
345 Dodd-Frank Act, Section 1073. 
346 12 C.F.R. §1005.30, the rule took effect on 28 October 2013. 
347 Federal law requires money transmitters to register with the Financial Crimes Enforcement Network 

of the Department of Treasury. 31 U.S.C §5330; 31 C.F.R. §1022.380. Most states also require money 

transmitters to be licensed by the State.  
348 CFPB, Report on Remittance Transfers, 2011, p. 6. 
349 “Wire transfers” are electronically transmitted orders that direct receiving depository institutions to 

pay identified beneficiaries. 
350 For an explanation of correspondent banking see previous sections.  
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(iii) International ACH 

More recently, some depository institutions and credit unions have begun to offer 

remittance transfers through an automated clearing house system (ACH). Individual 

financial institutions in the U.S. serve as gateway operators, while the transfers are 

usually cleared and settled in the recipients’ country.351 The Federal Reserve Banks 

also offer international ACH gateway services through a set of branded services called 

FedGlobal ACH Payments.352 

(iv) Other transfer methods  

Over the last decade, some depository institutions and credit unions have independently 

developed other remittance services that can be offered to non-account holders as well 

as account holders. The services can operate as account-to-account, account-to-cash 

and cash-to-account services and may be offered through closed network systems and 

resemble those offered by money transmitters.353 

For example, consumers may send funds to recipients abroad using prepaid cards. In 

one model, a consumer in the U.S. purchases a prepaid card, loads funds onto the card, 

and sends it to a recipient in another country. The recipient may then use the prepaid 

card at an ATM or at a POS, at which time any currency exchange typically occurs. 

The consumer can reload the recipient’s prepaid card through the provider’s website.  

Congress defined a “remittance transfer” broadly to include all methods of remittance 

transfers based both on closed-network and open-network systems. The amended 

Regulation E defines remittance transfers as: 

“the electronic transfer of funds requested by a sender to a designated recipient that is 

send by a remittance service provider. The term applies regardless of whether the sender 

holds an account with the remittance transfer provider, and regardless of whether the 

transaction is also an electronic fund transfer.”354 

The term “remittance transfer” means a transfer of funds, though small value 

transactions of USD 15 or less are excluded. The term excludes securities and 

                                                        
351 Board of Governors of the Federal Reserve System, Report to the Congress on the Use of the 

Automated Clearing System for Remittance Transfers to Foreign Countries, 2011, p. 4 f. 
352 https://www.frbservices.org/serviceofferings/fedach/fedach_international_ach_payments.html. 
353 Final Rule on Remittance Transfers 2012. 
354 12 C.F.R. §1005.30(e); Electronic fund transfer as defined in 12 C.F.R. §1005.3(b); “Sender” means 

a consumer in a State who primarily for personal, family, or household purposes requests a remittance 

transfer provider to send a remittance transfer to a designated recipient. 12 C.F.R. §1005.30(g);  

“Designated recipient” means any person specified by the sender as the authorised recipient of an 

international money transfer to be received at a location in a foreign country. 12 C.F.R. §1090.107; 

“Remittance transfer provider” or “provider” means any person that provides remittance transfers for a 

consumer in the normal course of its business, regardless of whether the consumer holds an account 

with that person. 12 C.F.R. §1005.30(f). 

https://www.frbservices.org/serviceofferings/fedach/fedach_international_ach_payments.html
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commodities transfers i.e. transfers that are already excluded from the definition of 

electronic fund transfer.355  

The EFTA and Regulation E have historically focused on electronic fund transfers 

involving “accounts” held at financial institutions. The amendment therefore brings 

certain transactions within the scope of the EFTA and Regulation E that have 

traditionally been outside their scope. The remittance transfer provisions apply 

regardless of whether the consumer holds an account with the remittance transfer 

provider, or whether the remittance transfer is also an “electronic fund transfer”, as 

defined under the EFTA. 

  

                                                        
355 12 C.F.R. §1005.3(c)(4). 
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PART II – EU PAYMENT SERVICES POLICY AND 

LEGISLATIVE FRAMEWORK 

 

1. INTRODUCTION  

Parts II and III of the book cover payment services policies and legislative frameworks, 

and constitute the building blocks – jointly with Part I – that are essential for 

formulating the following hypothesis:  

“Vastly different policies and legislative approaches regarding electronic payment 

services in the EU and in the U.S. lead to differing outcomes for consumers in private 

law cases.” 

Part II illustrates the development of payment services policy and legislative framework 

in the EU, while Part III covers a comparable scope for the U.S.  

The opening chapter of Part II places the development of the payments policy and the 

law in the broader context of the Internal Market and consumer protection. The policy 

underlying the regulation of financial services, including payment services, seems to 

be predetermined by the EU’s powers to regulate the Internal Market and consumer 

protection, hence the choice of opening Part II with an introduction of those broad 

concepts. Further, Part II outlines the consumer acquis for financial services, as PSD2 

is not a stand-alone piece of the EU’s consumer protection legislation regarding the 

financial or payment services. The chapter after that takes a more specific look into the 

development of policy and law for payment services. The final sections of Part II set 

out a description of the relevant parts of PSD2 with a particular focus on the rights and 

obligations of the parties to a payment transaction.  

 

2. INTERNAL MARKET & CONSUMER PROTECTION  

2.1. Introduction 

The following sections place the development of the EU payments policy and law in 

the broader context of the Internal Market and consumer protection.  
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The European Single Market or Internal Market is central to the EU and remains its 

principal economic rationale. 356  In recent years, the Single Market has been 

reconceptualised to take into account broader social and consumer protection issues.357 

As part of this process, the significance of consumer protection has shifted from an 

indirect recognition of the consumer interest via the Internal Market objective, towards 

an autonomous objective and the creation of consumer rights.358 

The legal framework for payment services within the EU is based on the dual rationale 

of the Internal Market and consumer protection. On the one hand, the creation of a 

single retail financial market can be translated into benefits for consumers in terms of 

choice, reduced costs, enhanced competition and the absence of legal hurdles. The 

enhanced legal framework for consumer protection, on the other hand, is intended to 

increase consumer confidence and economic mobility, which would contribute to the 

development of the Internal Market. The analyses of the following sections therefore 

revolve around two subjects: the Internal Market (including the free movement of 

capital and financial services) and consumer protection, as the cornerstones of the 

regulation of payment services in the EU.359 

2.2. Internal Market – development 

2.2.1. Origins of the Common Market 

Tracing back to its origins, the EU started and continued with the vision of integration 

and the creation of a “new legal order”. The process of integration started with the 

establishment of the European Economic Community (EEC).360 The core objectives of 

the Community were the development of a common market for goods, services, people 

and capital. Having made progress regarding the free movement of goods in the late 

1960s, the Community fell behind its agenda in the late 1970s and early 1980s, when 

the integration of the markets of the Member States appeared to be no closer. Progress 

had been halted due to the protectionist attitudes of national economies and an inability 

to reach unanimous agreements.361 

  

                                                        
356 The European Single Market or Internal Market (formerly the Common Market) seeks to guarantee 

the free movement of goods, capital, services and people within the EU’s Member States. In this book, 

the terms “Internal Market” and “Single Market” are used interchangeably. Craig and De Burca 2015, 

p. 607.  
357 Craig and De Burca 2015, p. 607.    
358 Reich, Micklitz et al 2014, p. 8.  
359 Micklitz, Reich and Rott 2009. 
360 Treaty establishing the European Economic Community (TEEC) or Treaty of Rome, 25 March 1957. 
361 Craig and De Burca 2015. 
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2.2.2. Single European Act 

In the 1980s, the initiative was taken to re-launch the common market. A White Paper 

of 1985 covered the economic and political advantages of completing the Internal 

Market and identified numerous measures that would have to be addressed in order to 

complete it.362 The Paper led to the adoption of the Single European Act (SEA) in 1986. 

The SEA was the first major revision of the Treaty of Rome. It reformed the decision-

making mechanisms of the EEC and set a deadline for the completion of the Single 

Market for the end of 1992.363  

The SEA introduced two major legislative innovations for the Single Market project 

that can now be found in Articles 26 and 114 TFEU. 

Article 26 TFEU 

1. The Union shall adopt measures with the aim of establishing or ensuring the 

functioning of the internal market, in accordance with the relevant provisions of 

the Treaties. 

2. The internal market shall comprise an area without internal frontiers in which 

the free movement of goods, persons, services and capital is ensured in accordance 

with the provisions of the Treaties. 

3. The Council, on a proposal from the Commission, shall determine the guidelines 

and conditions necessary to ensure balanced progress in all the sectors concerned. 

The provision defines the Internal Market as an area without internal frontiers and sets 

out the “four freedoms”: free movement of goods, workers, establishment and the 

provision of services, and capital. Further, Article 114 (1) TFEU defines the means of 

achieving Internal Market via positive integration.   

Article 114(1) TFEU 

Save where otherwise provided in the Treaties, the following provisions shall apply 

for the achievement of the objectives set out in Article 26. The European 

Parliament and the Council shall, acting in accordance with the ordinary legislative 

procedure and after consulting the Economic and Social Committee, adopt the 

measures for the approximation of the provisions laid down by law, regulation or 

administrative action in Member States which have as their object the 

establishment and functioning of the internal market. 

                                                        
362 “The reason for getting rid entirely of physical and other controls between Member States is not one 

of theology or appearance, but the hard practical fact that the maintenance of any internal frontier 

controls will perpetuate the costs and disadvantages of a divided market.” White Paper, Completing the 

Internal Market, COM (85) 310.  
363 The SEA was signed at Luxemburg on 17 February 1986, and at The Hague on 28 February 1986. It 

came into effect on 1 July 1987.  
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2.2.3. Negative vs. positive integration 

The new approach of the SEA combined both negative and positive integration 

methods. Chronologically, in the very early years of the Common Market, a negative 

approach had been followed. The negative approach means that EU law can prohibit 

rules discriminating against goods or labour etc. from other Member States, or rules 

making market access more difficult. This is the classic way in which the four freedoms 

operate. The approach is essentially deregulatory: EU prohibits national rules that 

hinder cross-border trade.  

This is reinforced through what is known as mutual recognition, which requires 

Member States to accept, subject to certain exceptions, goods that have been produced 

in accordance with the regulatory rules of another Member State.364 

The SEA recognised that barriers to integration may also be caused by the diversity of 

national rules. Positive integration, therefore, takes place via the approximation of laws 

and standards. Positive integration is achieved principally through Articles 114 and 115 

TFEU, and other more specific articles of the treaty.365 

Even though Article 114 TFEU is broadly framed, it operates only “save where 

otherwise provided in this Treaty.” The European Court of Justice (ECJ) further 

confirmed its limits in Tobacco Advertising. 366  The ECJ struck down a directive 

designed to harmonise the law relating to advertising and sponsorship by tobacco 

producers. It concluded that measures taken under Article 114 TFEU must be intended 

to improve the conditions for the establishment and functioning of the Internal Market 

and not to (primarily) further other objectives for regulation.367  

When enacting legislation, the EU has the choice between minimum and maximum 

harmonisation. The EU may enact a directive that sets minimum standards, which then 

enables Member States to set more specific, e.g. more stringent regulatory standards, 

provided that these are compatible with the Treaty. The EU legislation thus sets the 

floor for regulation, with the Treaty acting as a ceiling, leaving Member States free to 

pursue their own policies within these boundaries.368 

Alternatively, the EU may enact a maximum or full harmonisation directive covering 

the entire area. Such directives entail an exhaustive regulation of the given field. This 

is the case regarding electronic payment services. With full harmonisation, the EU sets 

both the floor and the ceiling of regulatory protection.369 The more recent directives – 
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including PSD2 – show that the Commission currently favours maximum 

harmonisation, especially in the area of consumer protection.370 

2.2.4. The Internal Market – reconceptualisation 

The Maastricht Treaty of 1992 took integration to the next stage.371 That treaty laid 

down the foundations of harmonisation in the area of financial services, as a single 

currency was a catalyst for the development of a Single Market in banking and 

payments.372 

The EU legislative emphasis in the 1980s and early 1990s was on the economic 

dimensions of the Single Market. However, the focus from the mid-1990s onwards 

shifted. The Internal Market is now considered to include also issues relating to social, 

environmental, and consumer policy.373   

In 1996, the Commission undertook a wide-ranging study on the “Impact and 

Effectiveness of the Single Market”,374 which was further developed into the “Single-

Market Action Plan”.375 The Single Market reform was focused on the services sector 

in general, and on financial services more specifically.376  

More importantly, the Action Plan conceptualised the Internal Market in a broader 

manner. In economic terms, a properly functioning Internal Market is key to the 

prosperity of EU citizens. In social terms, the Internal Market was seen as a guarantee 

of the right to safe, high quality products. 377  In 2000, the Commission officially 

acknowledged that a high level of consumer protection is one of the conditions for a 

well-functioning Internal Market.378 However, it was recognised that tensions between 

                                                        
370 Reich, Micklitz et al 2014, p. 40. 
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the economic and social dimension of the Internal Market continue to exist, as revealed, 

for example, by the financial crisis.379 

2.3. Consumer Policy – development 

2.3.1. Treaty of Rome, 1957 

When it comes to the legal framework for payment services within the EU, it is driven 

by the intention to accomplish the Internal Market, as well as by the principles of 

consumer protection. One of the theories holds that market integration is itself in the 

consumer’s interest. The increase of competition should benefit the consumer by 

increasing the choice of goods and services, and therefore enhancing their quality and 

reducing the price.380 On the other hand, an empowered and confident consumer plays 

a crucial role in the creation of the Single Market. Therefore, the general objective of 

the current Consumer Programme 2014-2020 is to “support the policy objective of 

placing empowered consumers at the centre of the Internal Market.”381  

Under the Treaty of Rome, none of the references to consumers represented an attempt 

to develop a structure of consumer rights and interests. In fact – as mentioned above – 

the assumption of the treaty was that the consumer would benefit from the process of 

integration through the enjoyment of a more efficient market.382 The provisions of the 

treaty designed to remove barriers to the free circulation of goods, persons and services, 

were in fact “hidden” instruments of consumer policy.383  

An independent consumer protection policy was not established at that time. Instead, 

the aim of “raising the standard of living and quality of life” had been subordinated to 

the goal of integration.384 Consequently, consumer welfare and quality of life were 

expected to appear quasi-automatically as a result of market freedoms.385 

Despite the lack of a clear legal basis in the treaty, EC consumer policy has developed 

along other routes. Firstly by the introduction of non-binding initiatives in the field of 

consumer protection, and secondly through the harmonisation of national laws in this 

field, leading to a form of “indirect” consumer policy at Community level.386  

                                                        
379 Monti  2010; Craig and De Burca 2015, p. 632. 
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2.3.2. The first consumer rights 

The very first explicit step in the evolution of a consumer protection policy was the 

Council Resolution of 1975 on a preliminary programme for a Community consumer 

protection and information policy.387 This was the first attempt to provide a systematic 

framework for the development of a Community consumer policy. 388  In this 

programme, it was observed that the balance in modern market economies had shifted 

away from the consumer in favour of the supplier. The European Commission therefore 

indicated that consumers needed to be better informed of their rights, and better 

protected against abuses that might arise from unfair commercial practices. A second 

consumer protection and information policy programme followed in 1981.389  

In both programmes, the European Commission developed a catalogue of “consumer 

rights”. The catalogue was based on international discussions and applied to the EC.390 

The Resolution of 1975 demanded that five fundamental rights be established: 

(1) the right to the protection of health and safety 

(2) the right to the protection of economic interest 

(3) the right of redress 

(4) the right to information and education 

(5) the right to representation (the right to be heard) 

These rights seek to equalise the economically weaker position of the consumer and the 

privileged bargaining position of the supplier.391  

Of these basic rights, the right to the protection of the consumer’s economic interest 

and the right to information and education are of paramount importance for payment 

services and of the main interest of this book. To a lesser extent, this is also true for the 

right of redress and the right of representation. 

2.3.3. Cassis de Dijon 

Initially, court rulings of the ECJ did not deal with cases of consumer interest.392 
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The first significant judicial contribution to both market integration and consumer 

protection was the decision in Cassis de Dijon.393  

In the Cassis de Dijon ruling, the ECJ was balancing two competing aspects of 

consumer interest. On the one hand was the consumer interest in market integration and 

enhanced choice. On the other, the challenged German measure was itself presented as 

a means of consumer protection; it therefore represented the consumer interest in 

regulation at a national level.394  

According to the ECJ’s decision, the Member States were obliged to recognise goods 

that had been legally produced in another Member State, unless the Member State could 

justify the restriction.395 In its ruling, the Court made clear that consumer protection 

could serve as an independent reason of justification against national restrictions to free 

movement, provided that the consumer protection measures taken are proportionate and 

non-discriminatory under Community law. By doing so, the Cassis de Dijon decision 

granted consumer protection autonomous status within the system of legal protection 

under Community law.396,397 

The European Commission responded to the political and judicial developments by 

actualising the TFEU’s rules.398 

2.3.4. Single European Act of 1987 

As mentioned in the previous section, in the 1980s, the initiative was taken to renew 

the efforts towards the common market.399 That is when the concepts of a “Single 

European Market” or “Internal Market” emerged and were formalised in the Single 

European Act of 1987. The SEA sought to achieve a Single European Market in terms 

of the free movement of goods, persons, services and capital.  

As discussed above, Article 114(1) TFEU defines the means of achieving the Internal 

Market through positive integration. The fact that the consumer policy in the sense of 

freedom of choice, legitimate expectations and protection of legal interests started to 

play a more prominent role was reflected in the treaty, as paragraph 3 of Article 114 
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TFEU stated the following:  

The Commission, in its proposals envisaged in paragraph 1 concerning health, 

safety, environmental protection and consumer protection, will take as a base a 

high level of protection, taking account in particular of any new development based 

on scientific facts. Within their respective powers, the European Parliament and 

the Council will also seek to achieve this objective. 

Thanks to Article 114(3) TFEU, the Internal Market was to receive a more “social 

face”.400 

2.3.5. Maastricht Treaty of 1992 

In 1990, the Commission published a Three-Year Action Plan of consumer policy in 

the EEC. 401  This initiated a regular cycle of action plans designed to provide a 

consumer policy framework. The first plans were located in the context of the 

completion of the Internal Market.402  However, the documents that followed later 

adopted a clearly broader, consumer-oriented focus.403  

The enactment of Maastricht Treaty of 1992 was a milestone in the development of 

consumer protection. The treaty established the express acknowledgement of consumer 

protection as an independent principle under Community law.404 

Article 169 TFEU 

“In order to promote the interests of consumers and to ensure a high level of 

consumer protection, the Community shall contribute to protecting the health, 

safety and economic interests of consumers, as well as to promoting their right to 

information, education and to organise themselves in order to safeguard their 

interests.”405 

The article further specifies that objectives of consumer policy will be achieved via an 

Internal Market policy on the one hand, and specific action to support consumer policy 

measures taken by Member States on the other. 

2.3.6. Recent developments 

In the past two decades, the Commission has continued to submit action plans on a 

regular basis. In 2001, a “Green paper on EU Consumer Protection” was brought up for 
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discussion.406 The statement of the Commission from 2002 on the “Consumer political 

strategy 2002-2006” announced a rethinking of the traditional “minimum protection 

approach”.407 The strategy cites three medium-term objectives: an evenly high level of 

consumer protection throughout the entire EC, effective enforcement of legal 

provisions for the protection of the consumer, and an appropriate level of participation 

of consumer associations in shaping EC policy.408 

Further, the Commission Green Paper of 2007 “on the Review of the Consumer 

Acquis”, as well as the EU Consumer Policy Strategy 2007-2013 insist that “consumer 

confidence in the Internal Market must be stimulated by ensuring a high level of 

protection across the EU.”409  

The most recent initiatives are a “European Consumer Agenda – Boosting confidence 

and growth” of 2012, the “Programme of Community Action in the field of consumer 

policy for the period 2014-2020”410 and “A Digital Single Market Strategy for Europe” 

of 2015.411 All these documents call for citizens to be empowered to play a full role in 

the Single Market, which requires strengthening their ability and confidence to buy 

goods and services cross-border.412 Again, improving consumer confidence in cross-

border shopping online by taking appropriate policy action is intended to aid economic 

growth in Europe.413 The general aim of the programme is grounded in the TFEU 

provisions and will be pursued through four specific objectives: safety, information 

rights, redress and enforcement.414  

2.3.7. Consumer Protection in Financial Services 

Financial services are one of the sectors where challenges to consumer protection have 

been identified. It has been noticed that while enhanced technology in payment services 

brings convenience to consumers, the increased complexity and risks of some products 

and services demand a higher level of transparency and financial literacy. Fees for 

financial services remain opaque and consumers are discouraged from changing banks 

because it is perceived as burdensome.415  
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Therefore, improving consumer knowledge, in particular in financial services, is one of 

the four key 2020 objectives. Both the financial institutions and the supervisory 

authorities will be charged with the responsibility of raising financial literacy, including 

for those who remain outside the banking and financial mainstream.416 

PSD2 of 2015 addresses a great number of issues related to consumer protection for 

payment services.  

2.4. Consumers and consumer rights 

2.4.1. Consumers 

In EU consumer law – with some slight variations – a consumer is an individual who 

is acting outside of their business or profession. The ECJ perceives the consumer to 

typically be the weaker party in relation to a business or professional partner, who is 

seen to be regularly in a stronger bargaining position.417 One of the reasons why the 

professional party is perceived to be in a better bargaining position is information 

asymmetry. The consumer usually lacks the information that the professional party 

possesses.  

In its 2015 judgment in the case of Costea v. Volksbank Romania, the ECJ stated that, 

when qualifying a contract as a consumer contract, it is essential to establish whether 

or not this contract was concluded for private purposes (to ensure the test is 

objective).418 

The ECJ held that the definition of “consumer” is objective and must be determined 

according to whether the person is acting for purposes relating to their trade, business 

or profession on a case-by-case basis. In the earlier Gruber case, the Court had already 

decided that, where a person concludes a contract partly for purposes outside of their 

profession and partly for purposes relating to their profession, the contracting party 

should be considered a consumer only if the professional scope was not predominant 

within the overall context of the main agreement.419 This shows that in consumer 

protection, a person is protected in their private capacity. 

Moreover, EU consumer law uses the notion of an average consumer. The CJEU 

defined the “average consumer” in the 1998 Gut Springenheide case as “reasonably 

well informed and reasonably observant and circumspect.”420 
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In subsequent case law, however, the ECJ refined the notion of the average consumer 

by stating that cultural, social and linguistic factors should be taken into account when 

employing the standard.421 The Unfair Commercial Practices Directive (the UCPD) has 

incorporated this definition and added that, in addition to social, cultural and linguistic 

factors, the group the product is aimed at should also be taken into consideration as well 

as the expectations of particular vulnerable groups of consumers.422 

Some areas of EU law, however, seem to recognise a concept broader than the 

“consumer”, being concerned with user protection in general. Such rules, which seem 

to go beyond the ECJ’s ruling in the Gruber case, can be found in PSD2.  

It is usually the non-professional user of (payment) services who falls within the scope 

of application. Whether the service is being used for professional or household purposes 

is less important for qualifying the service as a “consumer” or “non-consumer” service.  

Moreover, it is frequently impossible for the provider of the service to differentiate 

between a “consumer” and “non-consumer” use of a particular service. What is more 

important is the professional expertise of the provider vs the non-professional activity 

of the user when determining the scope of application of protective measures.423 This 

widens the scope of protection offered by the relevant legislation, but does make sure 

that rules on information, mandatory standards and legal protection cannot depend on 

the intention behind the potential use of a certain product or service.424  

2.4.2. Consumer rights 

The consumer policy programmes of 1975 and 1981 developed a catalogue of five 

fundamental consumer rights. The right to information and education, and the right to 

protection of economic interest are of paramount importance for payment services. 

Access to information is a citizen’s right under Article 11 of the Charter of Fundamental 

Rights of the European Union (the EU Charter), and indirectly also a consumer right, 

as the ECJ confirmed in its Sky judgment.425 The right to education in Article 169 TFEU 

is closely connected to the right to information and extends it.  

The rights to information and education are at the basis of the numerous information 

duties that have been introduced in European consumer law in general, and in payment 

services in particular. Thus, it is possible to refer to an information paradigm of EU 

consumer protection.426  
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The consumer needs to be informed in order to assess the basic features of the 

(payment) services offered, such as the characteristics of the product/service and the 

price. On the basis of that information, the consumer should be able to make a rational 

choice between competing products and services,427 and to use these products to their 

satisfaction.428 Multiple consumer protection-oriented provisions of PSD2 and related 

directives stem from the so-defined rights to information and education. The rules will 

be examined in detail in the following chapter. 

As regards the protection of the consumer’s economic interests, the provision is meant 

to protect the consumer against an abuse of power by the provider of the services, in 

particular against one-sided standard contracts, against the unfair exclusion of essential 

rights in contracts and harsh conditions of credit, against demands for payment for 

unsolicited products and high-pressure selling methods, as well as against damage to 

their economic interests caused by unsatisfactory services. 429  Moreover, the 

presentation, advertising and promotion of financial services should not be designed to 

mislead, either directly or indirectly, the person to whom they are offered, or by whom 

they have been requested.  

 

3. CONSUMER ACQUIS FOR FINANCIAL SERVICES  

3.1. Introduction 

The following sections explore the consumer acquis for financial services. Over the 

years, a number of legislative initiatives have been taken based on the authorisation 

provided by the Treaty. Consumer law sets an EU-wide framework to combat unfair 

commercial practices, unfair contract terms and misleading advertising, both in 

domestic and cross-border situations, whilst securing the consumer’s right to withdraw 

from contract and seek adequate redress. 

Even though PSD2 is intended to be an all-encompassing, sectoral directive, it is 

valuable to bring into the picture some related legal acts and examine their applicability 

to payment services.  

Regarding the Community’s competence, in the beginning, consumer protection 

legislation could only be introduced for the purpose of the “progressive establishment 

of the Internal Market.”430 Consumer protection first gained a separate legal basis under 

the Maastricht Treaty, which was further institutionalised by the TFEU, stating that 
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consumer protection requirements will be taken into account in defining and 

implementing other Union policies and activities.431 Article 169 TFEU provides that:  

“In order to promote the interests of consumers and to ensure a high level of 

consumer protection, the Union shall contribute to protecting the health, safety 

and economic interests of consumers, as well as to promoting their right to 

information, education and to organize themselves in order to safeguard their 

interests.”  

This provision clearly reflects the original list of basic rights mentioned in the Council 

Resolution of 1975. Paragraph (2) adds that the European Union, to this end, may adopt 

consumer policy measures that support, supplement and monitor the policies pursued 

by the Member States, or measures adopted in the context of the completion of the 

Internal Market, i.e. within the framework of Article 114 TFEU.432 

However, the legislation in the area of consumer protection that was introduced in the 

early years was mostly carried out on the basis of minimum harmonisation. This meant 

that the Member States could introduce or maintain rules that were more protective of 

consumers. Moreover, many issues were regulated inconsistently between directives, 

or were simply left open.433    

To remedy the fragmentation, the Commission launched a review of the consumer 

acquis in 2004 with the objective of achieving “better regulation” goals by simplifying 

and completing the existing regulatory framework.434 A Green Paper on the Review of 

the Consumer Acquis followed in 2007, pronouncing the intention to modernise the 

existing consumer directives in order to simplify and improve the regulatory 

environment for both professionals and consumers.435  

At the same time, the Commission was undertaking various initiatives in the financial 

services sector, in particular in retail financial services.436 In some instances, this led to 

financial services being excluded from the application of the consumer legislation.437 

In other cases, the consumer protection directives would apply to financial services, but 

only as minimum harmonisation directives, while providing for full harmonisation in 

all other areas.438 

                                                        
431 Art. 12 TFEU. 
432 Loos and Keirse 2012. 
433 COM (2006) 744 final, p. 6. 
434 European Contract Law and the revision of the acquis: the way forward, COM (2004) 651 final. 

What was referred to as “Consumer Acquis” did not cover all the consumer protection legislation, but 

eight selected directives.  
435 COM (2006) 744 final. 
436 White Paper, Financial Services Policy 2005-2010, COM (2005) 629 final. 
437 E.g. the Consumer Rights Directive, Art. 3.3. 
438 E.g. the UCPD, Art. 3(9). 



99 
 

The key consumer protection directives have been selected to illustrate the state of 

general consumer acquis relevant for financial (payment) services. The following 

overview covers the Unfair Contract Terms Directive of 1993, the Unfair Commercial 

Practices Directive of 2005, the Distance Marketing of Financial Services Directive of 

2002, and the Consumer Credit Directive of 2008.439 The Consumers Rights Directive 

adopted in 2011 substantially strengthened consumer rights, in particular by 

harmonising a number of rules applicable to online contracts. It does not, however, 

apply to financial services.440 

3.2. The Unfair Contract Terms Directive 1993 

Standard terms are a part of everyday transactions for both businesses and consumers. 

Such terms are usually proposed by the professional to the consumer on a “take it or 

leave it” basis. The majority of contracts concerning financial services, including 

payment services, are either entirely standardised or include standard terms.441  

The party using such contracts may, however, use their advantageous position in order 

to impose unfair terms on the other party. After almost 20 years in the making, the EU 

legislator adopted the Unfair Contract Terms Directive (the UCTD) to bring 

harmonisation to this field.442 The directive was introduced in 1993 and is regarded as 

the first incursion of Community law into the heart of national contract law.443  

The UCTD applies to contractual clauses in B2C contracts that have not been 

individually negotiated. 444  A term is considered as not having been individually 

negotiated “where it has been drafted in advance and the consumer has therefore not 

been able to influence the substance of the term, particularly in the context of pre-

formulated standard contracts.”445 This includes not only “reusable” standard terms, but 
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also “one-off” pre-formulated contracts.446 It rests with the seller or supplier to prove 

that a standard term has been individually negotiated. 

There is typically an imbalance between the party using the standard terms contract and 

the party adhering to it. The party using standard terms knows what is in the contract 

and therefore has an information advantage. 447  The other party needs to become 

familiar with the contract terms in order to identify any potential pitfalls. Moreover, a 

party using standard terms has a transaction costs advantage, paying only once (e.g. to 

a lawyer) to draft the standard terms that it will use for multiple transactions. The other 

party, on the other hand, must analyse such a pre-formulated contract on a one-off basis.  

There are a number of reasons why consumers are inclined to accept standard contract 

terms that may be disadvantageous for them. Firstly, consumers lack the ability to 

assess and tend to underestimate the risk related to the product or service at the time of 

purchase. Further, they do not spend sufficient time reading the contractual terms and 

they lack the knowledge to understand the “small print”. Last but not least, consumers 

lack bargaining power, as the terms are non-negotiable in practice.448 

The UCTD introduces a uniform unfairness test of such terms that have not been 

individually negotiated. According to the directive, a term is regarded as unfair if, 

“contrary to the requirements of good faith, it causes a significant imbalance in the 

parties’ rights and obligations arising under the contract, to the detriment of the 

consumer.”449 

Whether or not the term is unfair is determined according to the circumstances that 

were present at the moment when the contract was concluded.450 Any subsequent event 

may, therefore, not be taken into account when determining whether the clause is fair 

or unfair. Since the UCTD contains only minimum harmonisation, national laws may, 

however, declare a term to be unfair also if such a subsequent event tips the balance of 

an otherwise fair clause and renders it unfair after all.451  

                                                        
446 Manko 2013, p. 3.  
447 In practice, however, traders usually rely on a set of rules prepared by a law firm; therefore often 

have less knowledge of those terms than expected. 
448 Faure and Luth 2012. Even if a consumer would read all the terms and understand them, there 

would still – in most of the cases – not be anything he could do but accept them. Empirical evidence 

seems to indicate that consumers suffer from “signing without reading” as a result of which many 

unfair contract terms can survive in the market. 
449 Art. 3 UCTD. An Annex to the Directive provides an indicative non-exhaustive list of the terms that 

may be regarded as unfair.  
450 Art. 4 of UCTD provides that the unfairness shall be assessed “taking into account the nature of the 

goods and services for which the contract was concluded and by referring, at the time of the conclusion 

of the contract, to all the circumstances attending the conclusion of the contract…” 
451 Loos and Keirse 2012, p. 6. 
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The UCTD states that the consumer is not to be bound by an unfair term, adding that 

the remainder of the contract should remain in force, assuming that it can be upheld 

without the unfair terms.452  

Through its case law, the Court of Justice has established that courts are required to 

determine whether a term is unfair of their own motion, and if they are, then to leave 

them out of the contract without the term being amended or replaced by another term. 

“In fact (…) the imbalance that exists between the consumer and the seller or supplier 

may be corrected by the court hearing such disputes only by positive action 

unconnected with the actual parties to the contract.”453 

Further, the directive provides that, in the case of a contract where some or all of the 

terms offered to the consumers are in writing, these terms must always be drafted in 

plain, intelligible language. The ambiguities about the meaning of a term will be 

interpreted in favour of consumers.454 Moreover, when a term is not transparent, this 

may cause the term to be considered unfair.455 

The directive brought some tangible results and had a significant impact on contract 

formation in the Member States. However, when it comes to payment services, the EC 

legislator chose to regulate a number of issues in more detail through PSD2, even 

though, in essence, they were already covered by the UCTD.  

Financial services appeared to be one of the most problematic sectors when it came to 

unfair terms and conditions. Bank accounts and consumer credit were the financial 

services where unfair contract terms were used most often.456 Those issues, among 

other things, prompted the EC legislator to regulate “positively” the field of financial 

services, or, more specifically, the field of payment services. 

Currently, PSD2 regulates in detail the obligations of payment service providers when 

it comes to framework contracts, and a possible breach of these obligations would be 

directly regulated by PSD2.457 The UCTD continues to apply to obligations that have 

not been explicitly dealt with under PSD2.  

Moreover, except where explicitly provided for, the parties to contracts may not 

derogate from the provisions of national law transposing PSD2 if it is to the detriment 

of payment service users.458 

                                                        
452 Art. 6 UCTD. 
453 Radlinger and Radlingerová, Case C-377/14; Rampion and Godard, Case C‑429/05. 
454 Art. 5 UCTD. 
455 See Kásler and Káslerné Rábai, Case C-26/13. 
456 Report on the implementation of Directive 93/13/EEC, COM (2000) 248 final.  
457 Mavromati, 2007, p. 209. 
458 Art. 107(3) PSD2. 
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3.3. The Unfair Commercial Practices Directive 2005 

The Unfair Commercial Practices Directive (the UCPD) was designed to eliminate 

barriers to trade caused by diverse national approaches to the regulation of unfair 

practices and to achieve a high level of consumer protection.459  

The directive introduces a general prohibition on unfair business-to-consumer 

commercial practices.460 The notion of “commercial practice” is defined extremely 

broadly as “any act, omission, course of conduct or representation, commercial 

communication, including advertising and marketing, by a trader, directly connected 

with the promotion, sale or supply of a product to consumers, whether it is before, 

during or after a commercial transaction in relation to a product.” 461  From the 

perspective of both the trader and the consumer, the vital question is what is envisaged 

by an unfair commercial practice. The directive sets out two general conditions to apply 

when determining whether a practice is unfair. Firstly, that the practice is contrary to 

the requirements of professional diligence. Secondly, that the practice “materially 

distorts or is likely to materially distort the economic behaviour of the average 

consumer.”462 

The effect of commercial practices on particular kinds of consumers, especially those 

who are unusually vulnerable, can replace the “average consumer” test if the practices 

are directed at those kinds of consumers, or will foreseeably affect them in particular.463 

The UCPD envisages two major categories of unfair commercial practices: those that 

are misleading and those that are aggressive.464 

When a practice is found to be misleading or aggressive, the consumer need not show 

that the trader has not acted in accordance with professional diligence.465 Moreover, the 

directive contains a blacklist of commercial practices that are considered to be 

misleading or aggressive under all circumstances, which implies that the consumer need 

not prove that “the average consumer” would actually have been misled or would have 

felt under pressure to conclude a contract due to the unfair commercial practice.466  

                                                        
459 “The purpose of this directive is to contribute to the proper functioning of the internal market and 

achieve a high level of consumer protection by approximating the laws, regulations and administrative 

provisions of the Member States on unfair commercial practices harming consumers' economic 

interests”. Art. 1 UCPD.  
460 Art. 3(1) and 5(1) UCPD. 
461 Art. 3(1) UCPD. 
462 Reich, Micklitz et al 2014, p. 88; Art. 5(2)(a) and (b) UCPD. “Average consumer” as discussed in 

Part II, 2.4. Consumer and consumer rights.  
463 Art. 5(2)(b) and 5(3) UCPD. 
464 Art. 5(4)(a), 6 and 7, and Art. 5(4)(b), 8 and 9 UCPD.  
465 CHS Tour Services, Case C-435/11. 
466 Annex I UCPD. 
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A commercial practice may mislead either through action or omission. The directive 

does not provide a comprehensive list of information that has to be positively disclosed 

in all circumstances. Instead, the duty imposed on the business is not to omit “material” 

information that the average consumer needs to make an informed decision. Core items 

of information, such as the characteristics of the product, the price, the right of 

withdrawal etc. are listed, though not exhaustively.  

A commercial practice can be considered as aggressive if it is qualified as harassment, 

coercion or undue influence.467 Aggressive practices include making extended and 

repeated visits to the consumer’s home, making persistent and unwanted solicitations 

using various media (phone, email etc.) or demanding payment for a product supplied 

by the trader but not solicited by the consumer.  

In the event of a conflict between the provision of the UCPD and other Community 

rules regulating specific aspects of unfair commercial practices, the latter will prevail 

and will apply to specific aspects.468 The UCPD applies to payment services as a 

minimum harmonisation directive, with PSD2 regulating in detail the potentially unfair 

practices related to the provision of payment services.469 

3.4. Distance Marketing of Financial Services Directive 2002 

The Commission recognised the importance of protecting consumers in respect of 

distance contracts concerning financial services and regulated these services separately 

in the Distance Marketing of Consumer Financial Services Directive (DMFIND).470 

The objective of the DMFIND is to establish a legal framework governing the distance 

marketing of financial services with the specific goal of increasing consumer 

confidence in the use of new technologies. The rules of the directive apply to “financial 

services”, which covers any banking (e.g. opening bank accounts), credit, insurance, 

personal pension, investment, or payment services provided to consumers. The 

financial services have to be provided by means of “distance communication” e.g. over 

the internet or by phone.471 

Under the DMFIND, certain minimum information about the provider, the financial 

service and the main terms of the distance contract needs to be provided. The 

information must include a description of the financial service, the total price to be paid 

                                                        
467 Howells and Weatherill 2006, p. 431. 
468 Art. 3(4) UCPD. 
469 Art. 3(9) UCPD. 
470 Green Paper, Financial Services, Meeting Consumers Expectations, COM (96) 209. 
471 “Distance contract” means any contract concerning financial services concluded between a supplier 

and a consumer under an organised distance sales or service-provision scheme run by the supplier, 

who, for the purpose of that contract, makes exclusive use of one or more means of distance 

communication up to and including the time at which the contract is concluded, Art. 2 DMFIND. 
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by the consumer, including all fees, charges and expenses, and a relevant notice 

concerning high-risk products.472  

Further, the consumer must be properly informed about the existence or absence of the 

right of withdrawal, including the deadline for withdrawal and the conditions for 

exercising the right. The information must include the minimum duration of the 

contract in the case the financial services are to be performed permanently or 

recurrently.473  

The supplier of the financial services must inform the consumer about the rights the 

parties have to terminate the contract early or unilaterally, including any penalties.474 

The information must be provided in a “clear and comprehensible manner” and in 

“good time” before the consumer is bound by any distance contract or offer.475 The 

consumer must also be given certain information on the contractual obligations, prior 

to the formation of the contract. 

The contractual terms and conditions must be communicated to the consumer on paper 

or on a “durable medium”, which means any instrument that enables the consumer to 

store information addressed personally to him in a way accessible for future 

reference.476 Information that is merely available on a website would not necessarily 

satisfy this requirement.477 A special provision was introduced for the case of a contract 

concluded at the consumer’s request using a means of distance communication that 

does not enable the due provision of contractual terms and conditions. 478  In such 

situations, the supplier must provide the necessary details immediately after the 

conclusion of the contract. 

The DMFIND gives consumers a 14-day cooling-off period during which they may 

exercise the right of withdrawal, thereby cancelling the contract without penalty, and 

without giving any reason.479 The directive also requires Member States to legislate a 

prohibition on the supply of financial services without the consumer's prior request.480  

The DMFIND, however, applies only to the initial service agreement, it does not cover 

the rights and liabilities of the user and the provider of the services after the distance 

                                                        
472 Art. 3(2) DMFIND. 
473 Art. 3(3) DMFIND. 
474 Art. 3(3) DMFIND. 
475 Art. 5, DMFIND. 
476 Art. 5(1) DMFIND. 
477 Content Services, Case C‑49/11.  
478 Art. 5(2) DMFIND. 
479 The consumer has a period of 14 calendar days to withdraw from the contract without penalty and 

without giving any reason. However, this period is extended to 30 calendar days in distance contracts 

relating to life insurance and personal pension operations. Art. 6 DMFIND. 
480 Art. 9 DMFIND. 
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contract has been concluded.481 When it comes to payment services, PSD2 deals with 

the obligations and the liabilities of the parties. Moreover, PSD2 provides very detailed 

pre-contractual disclosure requirements for payment services that replace most of the 

provisions of the DMFIND with information designed specifically for payment 

services. The DMFIND’s cooling off period remains, however, unaffected by PSD2, 

implying that the consumer may rely on the right of withdrawal.  

3.5. Consumer Credit Directive 2008 

As early as 1987, the first Consumer Credit Directive regulated the supply of consumer 

credit.482 Yet again, the measure possessed a “dual aim”, as it was designed to create 

an integrated market for credit, and to achieve the protection of consumers of credit.483 

The key provisions of the directive concerned improvements in transparency, so that 

consumers should receive adequate information on the conditions and costs of credit 

and on their obligations. Whereas in Directive 87/102 the principle of “transparency of 

lending” had gained considerable momentum, the 2008 directive –repealing the 

previous one – advanced the principle of responsible lending even further.484 

 Transparency in the provision of information by a creditor and an intermediary is a 

cornerstone of the Consumer Credit Directive (CCD).485 Information must be properly 

disclosed at all stages of a consumer credit transaction. There is a detailed list of 

information that must be provided in advertising, at the pre-contractual stage and in the 

credit agreements, all clearly listed in separate articles.486  

There are two main categories of information that must be disclosed at the phase prior 

to the conclusion of the credit agreement.487 The first group covers the cost of credit: 

the borrowing rate, the annual percentage rate, charges and additional costs, if 

applicable, as well as the penalty interest rates.  The second category covers the terms 

of the potential consumer credit contract: the total amount of credit, the duration of the 

credit agreement, the number and frequency of payments, the existence or absence of 

the right of withdrawal, and the right of early repayment. The information must be 

provided in good time before the consumer is bound by any credit agreement or offer. 

Further, it should enable a comparison of different offers and allow the consumer to 

                                                        
481 In the case of contracts for financial services comprising an initial service agreement followed by 

successive operations or a series of separate operations of the same nature performed over time, the 

provisions of this Directive apply only to the initial agreement. Art. 1. DMFIND. 
482 Council Directive 87/102/EEC of 22 December 1986 for the approximation of the laws, regulations 

and administrative provisions of the Member States concerning consumer credit. 
483 Weatherill 2005, p. 86. 
484 Directive 2008/48/EC of the European Parliament and of the Council of 23 April 2008 on credit 

agreements for consumers and repealing Council Directive 87/102/EEC. 
485 Porras and Van Boom 2012, p. 10. 
486  Art. 4, 5, 10 CCD 2008.  
487 Art. 5 CCD 2008. 
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make an informed decision. The Standard European Consumer Credit Information 

(SECCI) notice was developed to simplify and standardise the information provided, 

and therefore to enhance the comparability of different offers.488 

There are a few additional items that must be disclosed in the credit agreement on top 

of the information provided at the pre-contractual stage. In addition, the credit 

agreement must be drawn up on paper or on another durable medium.489  

Another cornerstone of responsible lending concerns professional diligence in 

assessing the creditworthiness of the consumer.490 Overall, the concept of responsible 

lending in the CCD is aimed at tailoring credit products to consumers’ needs and their 

ability to repay. This has implications for evaluating the suitability of the product for a 

particular borrower and a consumer’s understanding of the product and its risks.491 

The CCD does not constitute an all-encompassing instrument. The general aspects of 

unfair commercial practices are referred to the UCPD, whereas the UCTD covers 

general contract terms.492  

PSD2 covers some aspects of consumer credit when related to payment services. 

Payment services, as referred in Article 4 (3) of PSD1 and PSD2 and listed in the Annex 

1 to those directives, include the execution of payment transactions where the funds are 

covered by a credit line for a payment service user. Such payment transactions can 

include: the execution of direct debits, including one-off direct debits, the execution of 

payment transactions through a payment card or a similar device, or the execution of 

credit transfers, including standing orders.  

PSD2 applies to “granting credit lines and issuing credit cards, where it is closely linked 

to a payment service.” Consequently, PSD2 regulates the granting of credit by payment 

institutions only within very limited circumstances and without prejudice to the CCD. 

To fall within the scope of the Payment Services Directives, the credit must meet the 

following conditions: it must be granted in order to facilitate payment services and it 

must be of a short-term nature, i.e. for a period not exceeding 12 months, including on 

a revolving basis. Further, PSD2 introduces the separation of funds principle, i.e. the 

credit can be financed from the institution’s own funds, or other funds from the capital 

markets, but not from the funds held on behalf of clients for payment services.493 The 

CCD is applicable to all other types of consumer credit that fall outside the scope of 

PSD2, unless specifically excluded under Article 2.2.494 Reversely, therefore, some 

                                                        
488 Annex II CCD 2008. 
489 Art. 10 CCD 2008. 
490 Art. 8 CCD 2008. 
491 Porras and Van Boom 2012, p. 10. 
492 Recital 18 CCD.  
493 Recital 40 PSD2. 
494 Art. 2(1) CCD 2008, unless excluded under Art. 2(2).  
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types of consumer credit excluded from the CCD may fall within the scope of PSD2 if 

the conditions listed in PSD2 are met.495  

 

4. PAYMENT SERVICES LAW AND POLICY DEVELOPMENT  

4.1. Introduction 

The following sections examine – in more detail – the development of payment services 

law and policy. To be able to draw a link between the actual rules applicable to payment 

services and the underlying policies, it is first necessary to have a sufficient 

understanding of both the policy and the legislation.   

The Internal Market and consumer protection constitute the cornerstones of the 

regulation of financial services in general, and payment services in particular.  

The European legislator coined the phrase, “payments are the oil in the wheels of the 

Internal Market.”496 Making those wheels run smoothly and safely became one of the 

EU’s main payment policy objectives. 

Payment systems facilitate the circulation of money, thereby playing an important role 

in the economy.497  The integration of the payment systems and payment services 

therefore forms a pertinent part the European payments policy. 

The development of both the payment services policy and the law can be pictured as a 

steep upward curve when it comes to the density of regulation and its impact, where 

the most significant changes have taken place in recent years.   

It has been a process that has required a concerted effort of multiple stakeholders, both 

public and private. The purpose of this chapter is to look at the milestones in the 

development of the payments policy and regulation.  

The development of EU payment services policy and regulation can be divided into 

five, partly overlapping, phases.498  

                                                        
495 Art. 2(2) (c) credit agreements involving a total amount of credit less than EUR 200 or more than 

EUR 75 000, (e) credit agreements in the form of an overdraft facility and where the credit has to be 

repaid within one month, (f) credit agreements where the credit is granted free of interest and without 

any other charges and credit agreements under the terms of which the credit has to be repaid within 

three months and only insignificant charges are payable.  
496 https://ec.europa.eu/info/business-economy-euro/banking-and-finance/consumer-finance-and-

payments/payment-services_en.  
497 For a description of Payment Systems see Part I, 4. Payment systems – payments infrastructure. 
498 Janczuk-Gorywoda 2015. 

https://ec.europa.eu/info/business-economy-euro/banking-and-finance/consumer-finance-and-payments/payment-services_en
https://ec.europa.eu/info/business-economy-euro/banking-and-finance/consumer-finance-and-payments/payment-services_en
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The first phase (mid-1950s through mid-1980s) opens with the Rome Treaty of 1957, 

where the freedom of payments was recognised, for the first time, as having a great 

significance for economic integration. That phase was marked by the landmark decision 

of the European Court of Justice (ECJ) in Luisi and Carbone v Ministero del Tesero499 

and can overall be characterised as an era of negative integration (section 4.2). 

During the second phase (mid-1980s through mid-1990s) the measures used by the EU 

were based mainly on soft law, with the intention of nudging the banks to improve 

cross-border payments through cooperation and self-regulation (section 4.3). 

The third phase (mid-1990s through 1999, discussed in section 4.4) begins with the 

European Commission’s initiative towards enacting the very first piece of legislation 

in the field of payment services, namely the Directive on Cross-border Credit Transfers 

of 1997.500 The more detailed Recommendation on Electronic Payment Transactions 

followed the same year.501 

The fourth phase (1999 – 2009, discussed in section 4.5) starts with the Financial 

Services Action Plan of 1999 (FSAP) and the European Financial Policy. Against that 

backdrop, the Commission published a New Legal Framework (NLF) for payment 

services in the Internal Market, resulting in the Payment Services Directive of 2007 

(PSD1). Further, PSD1 is closely linked to an industry initiative for a Single Euro 

Payment Area (SEPA) and broader financial services integration through the 

subsequent introduction of the Euro. Therefore, during that phase, the payment services 

regulation emerged as a mix of publicly and privately made rules, mingled together in 

hybrid form. 

The fifth phase (2009 – onwards, section 4.6) has so far seen an intensified EU 

regulatory intervention in all aspects of payment services. A number of regulations 

dealing with technical standards and the enactment of the Payment Services Directive 

of 2015 (PSD2) – a piece of all-encompassing sectoral legislation – are the 

manifestations of EU policy towards tightening the regulation of payment services.  

4.2. Free movement of payments & negative integration 

4.2.1. Treaty of Rome, 1957 

The importance of payments for economic integration was already reflected in the 

Rome Treaty. The Treaty incorporated the principle of free movement of payments in 

the original Article 106, which required Member States: 

                                                        
499 Luisi and Carbone / Ministero dello Tesoro, Joined cases C-286/82 and C-26/83.  
500 Directive 97/5/EC of 27 January 1997 on cross-border credit transfers. 
501 Commission Recommendation 97/489/EC.  
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“[to liberalise] any payment connected with the movement of goods, services and 

capital, and any transfers of capital and earnings, to the extent that the movement 

of goods, services, capital and persons between Member States has been 

liberalised pursuant to the Treaty.”502 

The liberalisation of payments, therefore, supports the core objectives of the 

Community: the free movement of goods, persons, services and capital.503 

4.2.2. Luisi and Carbone 

In 1984, the ECJ confirmed that the freedom of payments supports the functioning of 

freedom of goods and services, as it is necessary to be able to make payments in order 

to enjoy the freedom of goods and services, as liberalised by the treaty in the judgment 

of Luisi and Carbone.504 

Two cases had been referred to the ECJ for a ruling regarding exports, within the 

Community, of foreign currency intended to pay for services in connection with 

tourism, health, education and business travel.  

The questions arose in two separate proceedings, instituted by Graziana Luisi and by 

Giuseppe Carbone against decisions of the Italian Minister for the Treasury. In both 

cases, the Minister had imposed fines for purchasing and exporting foreign currencies 

in amounts exceeding the maximum allowed by Italian law. At the time, Italian law 

limited the amount of currency that could be exported in connection with tourism, 

health, education and business travel. 

The claimants contested the validity of the provisions of the Italian legislation, on the 

grounds that those provisions were incompatible with Community law.  

During the proceedings before the national court, Ms Luisi stated that she had exported 

the currency in question in particular for her stay in Germany and France as a tourist, 

where she had also undergone medical treatments. Similarly, Mr Carbone, claimed that 

he had used the currency as a tourist during a three-month-long trip to Germany.  

One of the questions posed to the ECJ was whether the transfer of foreign currency for 

the purposes of tourism and medical treatment should be regarded as a current payment 

or as the movement of capital. The difference was essential as there was no requirement 

to liberalise the physical transfer of banknotes, though Article 106 EEC Treaty did 

require that current payments, in relation to other treaty freedoms, be liberalised.505 

                                                        
502 Treaty of Rome, Art. 106 (repealed).  
503 See Part II, 2. Internal market & consumer protection.  
504 Luisi and Carbone / Ministero dello Tesoro, Joined cases C-286/82 and C-26/83. 
505 Council Directive 88/361/EEC of 24 June 1088 for the implementation of Article 67 of the Treaty.  
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First, in Luisi and Carbone, the ECJ clearly differentiated between current payments 

and capital movements. The former was defined as “transfer of foreign exchange that 

constitutes consideration within the context of an underlying transaction.” Movements 

of capital, on the other hand, were defined as “financial operations essentially 

concerned with the investment of funds in question rather than remuneration of a 

service.”506  

Subsequently, the ECJ took a position in favour of the free movement of payments and 

currencies in connection with tourism, medical treatments, education and business, 

stating that: 

“the physical transfer of bank notes may not … be classified as a movement of capital 

where the transfer in question corresponds to an obligation to pay arising from a 

transaction involving the movement of goods or services.”507 

Further, the ECJ ruled that Article 106 of the EEC Treaty must be interpreted as 

meaning that:  

“Transfers in connection with tourism or travel for the purposes of business, 

education or medical treatment constitute payments and not movements of capital, 

even where they are carried out through the physical transfer of banknotes.”508 

Any restrictions on such payments were to be abolished from the end of the transitional 

period.509  

4.2.3. ED Srl v. Italo Fenoccio 

The case ED Srl v. Italo Fenoccio of 1999 chronologically falls outside the first phase 

of development of the payment services law and policy.510 It is, however, helpful to 

discuss it at this point, as the ECJ, while following up on the decision in the Luisi and 

Carbone, further clarified the meaning of the free movement of payments.511  

The Italian Code of Civil Procedure contained a swift and inexpensive summary 

payment order procedure. The order could not, however, be made if it had to be served 

on a defendant living or established outside Italy. In the discussed case, ED Srl had 

supplied goods to Fenoccio, who had failed to pay the full sum due for the goods. ED 

                                                        
506 Luisi and Carbone / Ministero dello Tesoro, Joined cases C-286/82 and C-26/83, para. 21. 
507 Luisi and Carbone / Ministero dello Tesoro, Joined cases C-286/82 and C-26/83, para. 22. 
508 “Member States retain the power to verify that transfers of foreign currency purportedly intended 

for liberalised payments are not in reality used for unauthorised movements of capital.” Luisi and 

Carbone / Ministero dello Tesoro, Joined cases C-286/82 and C-26/83, para. 23. 
509 The ECJ confirmed that Art. 106 concerning free movement of payments gave rise to rights 

enforceable by individuals in their national courts. 
510 ED, Case C-512/97. 
511 The ECJ’s ruling was further reflected in the policy documents that followed in the early 2000s and 

are discussed in the subsequent section. 
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Srl applied to the court for a summary payment order against Fenoccio, which could 

not be made since he resided in Germany. The question then arose whether the 

provision of the Italian Code was compatible with Article 73b of the (then operative) 

EC Treaty concerning the free movement of capital and payments.512 The ECJ ruled 

that:  

“Like Article 106 of the Treaty, Article 73b(2) of the EC Treaty is intended to enable 

the person liable to pay a sum of money in the context of supply of goods and services 

to discharge that contractual obligation voluntarily without undue restriction, and to 

enable the creditor freely to receive such a payment. However, that provision is not 

applicable to the procedural rules, which govern an action by a creditor seeking 

payment of a sum of money from a recalcitrant debtor.”513 

From this it follows that it is the sole act of payment as a discharge of the contractual 

obligation that is enclosed in the meaning of payments within the context the EC 

Treaty.514 

To summarise, the first three decades in the development of the EU payments policy – 

between mid-1950s and mid-1980s – can be described as a period of negative 

integration. Despite the significance attached to payments in the Rome Treaty and the 

ECJ’s jurisprudence, no positive legislation was enacted, with progress in removing the 

obstacles to cross-border payments being rather modest.515  

4.3. Soft law and self-regulation 

4.3.1. Towards Internal Market for Payments 

Historically, different sets of national rules regarding payments developed along 

national borders within the EU. Consequently, the regulation of payment services in 

Europe consisted of a patchwork of the Member States’ laws. They served the payment 

market well, as long as cross-border payments did not play an important role. In the 

decade prior to the EU’s direct legislative involvement, the Community was mostly 

                                                        
512 Treaty of Rome 1957 (EEC Treaty) Art. 106 = EC Treaty 1992 (TEC) Art. 73b = EC Treaty 1997 

(TEC) Art. 56 = TFEU 2007 Art. 63(1);  

Art. 63 (1) TFEU provides: “Within the framework of the provisions set out in this Chapter, all 

restrictions on the movement of capital between Member States and between Member States and third 

countries shall be prohibited. 2. Within the framework of the provisions set out in this Chapter, all 

restrictions on payments between Member States and between Member States and third countries shall 

be prohibited.”  
513 ED, para. 17. 
514 Even with this restrictive approach, the freedom to provide payments within the EC established in 

the EC Treaty is of great significance for the new legal framework for payments created by PSD1 and 

PSD2. Mavromati 2008, p. 30. 
515 Janczuk-Gorywoda 2015, p. 5. 
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operating through soft-law instruments, with the industry responding with some self-

regulatory initiatives.516 

Considering the infrastructure and payment systems, there was limited improvement in 

the performance of cross-border payments. Within Member States, banks had increased 

the efficiency of electronic fund transfers by means of standardisation and 

interoperability, and by introducing central clearing and settlement systems. In the 

meantime, cross-border payments were still organised on the basis of correspondent 

banking, which was costly and inefficient.517   

To achieve the policy principle of a single market for payment services, the EU took 

the initiative towards harmonising the rules regarding the rights and obligations of the 

parties to the payment service. The efforts focused primarily on the B2C domain, 

starting off with the non-binding documents and gradually moving towards legislative 

action.  

At the same time, however, an improvement to cross-border payments through 

integration within the industry was needed, as well as a clarification of the rules in the 

B2B area. That task seemed to lie in the hands of the industry. The long-term interplay 

between the public and private actors in the process of integration resulted in a hybrid 

regulation. 

4.3.2. Soft law and self-regulation 

The White Paper of 1985 “Completing the Internal Market” marked the beginning of 

the second phase in the development of EU payments law.518 A decade of soft law 

followed, during which the EU was nudging banks to improve the quality of cross-

border payments.519 

In the paper, the Commission considered card payments as crucial for the completion 

of the Internal Market, so put two main themes on the agenda: technical interoperability 

and consumer protection.  

Soon afterwards, the European Commission realised that not only cards, but also other 

payment instruments were essential for the completion of the Internal Market. When 

the Green Paper entitled “Making Payments in the Internal Market” was issued in 1990, 

                                                        
516 White Paper, Completing the Internal Market, COM (85) 310; Green Paper, Making Payments in 

the Internal Market, COM (90) 447 final; Commission Recommendation 90/109/EEC. 
517 See Part I, 4.2.3. Correspondent banking (international). 
518 White Paper, Completing the Internal Market, COM (85) 310. Even though the White Paper did not 

cover payments directly.  
519 Janczuk-Gorywoda 2015, p. 6.   
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it was recognised that payment systems functioned rather well inside each Member 

State, but remained unsatisfactory in a cross-border context.520  

To remedy the situation, the Commission’s “Recommendation on the transparency of 

banking conditions relating to cross-border financial transactions” introduced six 

fundamental principles and measures in order to improve cross-border payments.521 

The first three principles dealt with the information requirements of the credit 

institutions, the fourth and the fifth principle defined the time limits on executing credit 

transfers, and the final principle foresaw the dispute-resolving mechanism. Subsequent 

studies, however, revealed many shortcomings in the consumer-information practices 

and the operation of cross-border transfers. As a result, the Commission decided to 

propose legally binding measures concerning cross-border credit transfers. In 1994, the 

Commission published a communication on the transfers of funds. 522  The 

communication contained two elements: a proposal for a directive and a draft 

communication on the implementation of the rules of competition involving this type 

of transfer.523 The Directive on Cross-border Credit Transfers was eventually adopted 

in 1997.524  

Those documents also indicated that another range of issues needed to be addressed, 

namely, the EU-wide technical infrastructure and rules governing interbank relations, 

which still had to be developed. Thus, the Commission started to place more emphasis 

on industry cooperation.525 

Policy documents of that time urged banks to take “voluntary action”, warning that the 

Commission would review the situation and that, if “self-regulatory efforts by the 

banking industry had not led to satisfactory progress, the Commission would take 

legislative action.”526 

In 1992, the banking industry – strongly incentivised by the European Commission – 

established the European Committee for Banking Standards (ECBS). The ECBS was a 

private association formed to enhance the European banking infrastructure by 

developing standards. 527  It achieved notable success in developing two technical 

standards – the International Bank Account Number (IBAN) and the International Bank 

Identifier Code (BIC). Both standards enable banks to route cross-border transactions 

                                                        
520 Green Paper, Making Payments in the Internal Market, COM (1990) 447 final, p. 4. 
521 Commission Recommendation 90/109/EEC. 
522 EU Funds Transfers: Transparency, Performance and Stability, COM (1994) 436 final. 
523 Which became later the Commission's Notice on the application of the EC competition rules to 

cross-border transfers. 
524 Directive 97/5/EC of 27 January 1997 on cross-border credit transfers. 
525 Janczuk-Gorywoda 2015, p. 7. 
526 EU Funds Transfers: Transparency, Performance and Stability, COM (1994) 436 final, p. 4. 
527 In 2006, its functions were taken over by the European Payments Council and the committee was 

disbanded. 
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automatically across countries and provide an interface with the procedures used for 

domestic payments.528  

As mentioned above, while the work on the enhancement of the infrastructure and 

technical standards was left to the banks, the European Commission formulated the 

requirements regarding consumer protection. The banks were expected to incorporate 

terms respecting these requirements into their contracts with their customers. 

Due to the Commission’s pressure, three European Credit Sector Associations 

(ECSAs)529 representing banks at the EU level cooperated with the Commission and 

prepared codes of conduct on bank-customer relations. Furthermore the ECSAs 

undertook to use their “best efforts” to ensure that the banks they represented would 

fully incorporate the codes in their general terms and conditions.  

Summarising, the dialogue between the lawmakers and the industry characterises the 

second phase of the development of the EU payments’ law. The Commission published 

policy documents nudging the banking industry towards improving cross-border 

payments through industry cooperation and self-regulation. The private players did 

make some efforts, though not to the satisfaction of the Commission, meaning that the 

legislative initiative followed soon after.530  

4.4. First EU payments legislation 

4.4.1. Directive on Cross-border Credit Transfers 

The introduction of the Directive on Cross-border Credit Transfers in 1997 (CCTD) 

marks the beginning of an era where the EU legislation began stepping into an area that 

had previously been the domain of soft law and the industry’s self-regulation. 

The Commission was not satisfied with the scope of the voluntary codes of conduct, or 

with their implementation, and decided to propose legally binding measures concerning 

cross-border credit transfers. 531  Within that movement, the CCTD replaced the 

Recommendation on transparent banking conditions of 1990.532 The Recommendation 

concerning transactions by electronic payment instruments and in particular the 

relationship between issuer and holder followed the same year.533  

                                                        
528 However, the implementation level of those standards was low. ECB, Improving Cross-border 

Retail payment Services: The Eurosystem’s View, 1999, p. 10. 
529 I.e. the European Banking Federation (EBF), the European Saving Banks Group (ESBG), and the 

European Association of Cooperative Banks (EACB).  
530 Janczuk-Gorywoda 2015, p. 8. 
531 EU Funds Transfers: Transparency, Performance and Stability, COM (94) 436 final, p. 4. 
532 Commission Recommendation 90/109/EEC. 
533 Commission Recommendation 97/489/EC. 
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The implementation of the directive into national legislation was the first explicit 

legislative regime for cross-border credit transfers at EU level. The CCTD was a child 

of its time, based on minimum harmonisation and the disclosure paradigm in consumer 

protection.534 Therefore, the CCTD firstly provided for transparency requirements, i.e. 

certain information needed to be provided to the customer before and after a transfer of 

funds. Secondly, it introduced minimum standards for the transfer, such as regarding 

execution time and distribution of charges (“no double charging”). Finally, the directive 

introduced strict liability of the originator’s bank and a money-back guarantee in case 

a transfer was lost. These features will now be explored in more detail. 

(i) Scope and Definitions 

The scope of the directive was limited first to “retail credit transfers” in “a cross-border 

context.”535 For the purpose of the directive – “a cross-border credit transfer” meant a 

transaction carried out at the initiative of an originator via a credit institution in one 

Member State, with a view to making available an amount of money to a beneficiary at 

an institution in another Member State.536 

The CCTD used the term “customer”, which is broader than “consumer” and covers 

both consumers and small-and-medium enterprises (SMEs). Furthermore, the directive 

defined other “players” in a cross-border credit transfer. Importantly, however, the 

directive applied to any legal entity or individual carrying out cross-border credit 

transfers whether or not for business. If, in a Member State, a non-banking or even non-

financial entity was allowed to carry out payment transactions, the directive covered 

these activities. This created a level playing field for all types of entities providing 

credit transfers. 

(ii) Transparency of conditions for transactions 

Concerning the transparency of conditions for transactions, the CCTD imposed on the 

institutions an obligation to provide written information “in a readily comprehensible 

form” to customers before carrying out cross-border transfers. The information must 

include, among other things, an indication of the execution time, the way fees and 

commissions are calculated, the exchange rate used, and details of the complaint and 

the redress procedure available. Subsequent to a cross-border credit transfer, customers 

must be provided with documentation, in writing, about various details of the transfer: 

a reference in order to allow the transfer to be identified, the original amount of the 

                                                        
534 Janczuk-Gorywoda 2015, p. 7. 
535 Credit transfers of up to EUR 50,000. “Debit transfers” and payments by checks were expressly 

excluded from the scope of the CCTD. 
536 Art. 2 CCTD. 
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transfer, the amount of all charges and fees, the value date and the exchange rate, if 

applicable.537 

(iii) Originator’s liability: Minimum standards for the transfer 

Under the CCTD, the originator’s liability could be twofold, either for non-compliance 

with the minimum standards for the transfer, or for non-execution of the transfer. 

The CCTD set out that, at a customer’s request, the payment institution had to give a 

specific offer for a cross-border credit transfer. The offer had to include, in particular, 

the execution time and the commission fees and charges. The institution could refrain 

from accepting to carry out the transfer. However, if such an undertaking was given 

with the view of entering into a contractual relationship, the institution would be bound 

by its offer.538 

The transfer must be carried out within the agreed time limit. The statutory time limit 

of five plus one days,539 reflected the processing abilities of the payment systems of the 

1990s, as well as the banking practice of this period. 

In the event that the agreed time limits were exceeded, the originator would have to be 

compensated by their own institution. The beneficiary’s institution would compensate 

the originator in the event that the delay occurs during the last day of the prescribed 

time limit.  

Broader liability, particularly for consequential damage, was neither introduced nor 

excluded by the CCTD. The additional liability depended on the general rules 

governing relations between the originator, the beneficiary and their respective 

institutions.540 

If the originator did not specify otherwise, the transfer should be carried out as an 

“OUR-transfer” i.e. all charges borne by the originator, with other transfer options541 

remaining an exception. This was a pioneering provision aimed at clarifying the 

distribution of charges between originator and beneficiary. It banned the practice of 

double charging, still common in the 1990s. 

                                                        
537 Art. 3 and 4 CCTD. 
538 Art. 5 CCTD. 
539 Money had to arrive on the beneficiary’s account at the end of five-plus-one bank business days 

following the date of acceptance of the cross-border credit transfer. The originator’s institution had five 

days in which to credit money to the beneficiary’s institution, and the beneficiary’s institution had 

one day in which to make the funds available to the beneficiary, Art. 6 CCTD. 
540 Art. 6(4) CCTD. 
541 Particularly “SHARE”, where each party bears their own costs, and “BEN”, where all charges are to 

be levied from the beneficiary. 
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(iv) Originator’s liability: non-execution of transfers 

Another novelty introduced by the CCTD was a “money-back guarantee” for situations 

where the “transfer is lost.” In such a situation, the originator’s institution would have 

to re-credit the originator the amount of the transfer, up to 12,500 euro. 

The guarantee was applicable when the originator’s institution had accepted a cross-

border credit transfer, but the relevant amounts were not credited to the account of the 

beneficiary’s institution.542  

In this manner, the directive introduced the principle of strict liability of the originator’s 

bank to pay a refund in the event of a “lost” transfer. If the originator’s institution 

accepted a transfer order but the relevant amount was not credited to the account of the 

beneficiary’s institution, or in other words, a credit transfer had failed to reach its 

destination, the discussed mechanism would be triggered. The “money-back guarantee” 

could not be contractually waived. 

The directive slightly loosened the rule on the liability of the originator’s institution in 

case the cross-border credit transfer was not completed because the originator made an 

error or omission while giving instructions to their institution, or if the intermediary 

institution expressly chosen by originator failed to execute the transfer. In such an 

event, the originator’s institution and the other institutions involved should – instead of 

an automatic reimbursement of the full amount of the transfer – make an effort to refund 

the amount of the transfer as far as possible.543 

The directive went a long way to facilitating customer complaints and redress. If 

anything went wrong with the cross-border credit transfer, the customer only had to 

deal with their own bank. This mechanism shifted the effort to establish which bank in 

a transfer chain is liable from the customer to the bank, as the banks are better 

positioned to do so. After the bank reimbursed the originator, it would recover the funds 

from the responsible institution.  

To receive a refund, the originator had to make a request. The originator’s institution 

then had to credit the originator with the due amount.  

Additional liability, particularly for consequential damage, was neither introduced nor 

excluded by the directive. The directive clearly stated that the “money-back-guarantee” 

was “without prejudice to any other claim which may be made.”544 Thus, any sum 

exceeding EUR 12,500 as well as other damages resulting from the non-execution of 

the transfer had to be claimed through normal court proceedings and would depend on 

                                                        
542 Art. 8 CCTD. 
543 Art. 8(3) CCTD. 
544 Art. 8(3) CCTD. 
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the general legislation governing relations between the originator, the beneficiary and 

their respective institutions, as well as the contractual and tortuous liability governing 

these relations. 

The CCTD was evaluated in 2002.545 The report stated that, even though the Member 

States had transposed the directive satisfactorily, the national laws in this area had not 

always been correctly applied by the institutions executing cross-border transfers. The 

report contained several proposals for the revision of the directive. Nevertheless, it was 

concluded that a piecemeal revision of the directive would not be appropriate, and that 

a comprehensive legal framework would be a preferred way forward. In this manner, 

the New Legal Framework for Payments (NLF) was published in 2003 and the Payment 

Services Directive (PSD1) was enacted to replace the CCTD in 2007.  

4.4.2. Recommendation on electronic payment transactions 

In the same year as the Directive on Cross-border Credit Transfers, the 

Recommendation on transactions carried out by electronic payment instruments and in 

particular the relationship between issuer and holder was issued.546 

(i) Scope and definitions 

The recommendation covered the situations when electronic fund transfers were 

wrongly executed or not executed at all by a financial institution. Further, it covered 

electronic cash withdrawals and loading or unloading of electronic money at ATMs. 

The scope of the recommendation included the electronic payment services available 

on the market at that time, including: debit and credit cards, deferred debit cards, charge 

cards, single purpose cards, home banking and home banking applications.547 For that 

purpose, the following terms were defined: “issuer” and “holder”, “electronic payment 

instrument”, “remote payment access instrument”, “electronic money instrument” and 

“financial institution”, among others.548 

(ii) Transparency requirements 

The recommendation introduced enhanced transparency requirements regarding the 

terms and conditions of issuing and using electronic payment instruments.  

                                                        
545 Report from the Commission to the European Parliament and to the Council on the application of 

Directive 97/5/EC, p. 12. 
546 Commission Recommendation 97/489/EC.  
547 Mavromati 2008, p. 73. 
548 Commission Recommendation 97/489/EC, Art. 2. 
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The issuer was required to communicate to the holder, in writing, in due time before 

signing the contract, the terms and conditions as well as the governing law, in easily 

understandable language.549  

The terms and conditions should contain a description of the electronic payment 

instrument and the rights and obligations of the parties. Further, the terms should 

include the information concerning the debiting or crediting period of the holder’s 

account and the timeline within which the holder can dispute a transaction.550  

The post-transaction information should include a reference identifying the transaction, 

the amount and the fees charged to the holder’s account.  

The issuer had to notify the holder if the terms were to be altered, with a subsequent 

right of withdrawal by the holder.551 

(iii) Holder’s obligations and liabilities 

Regarding obligations and liabilities, the holder should use the payment instrument 

according to the terms, and inform the issuer, without delay, any loss, theft, 

unauthorised transaction or error concerning the account. The recommendation limited 

the liability of the holder – before reporting a loss, theft etc. – to 150 euro. The liability 

cap did not apply in the case of fraudulent use or extreme negligence. The limit on 

liability was set higher for card-not-present transactions or for transactions without the 

electronic identification of the instrument e.g. for credit card transactions authorised by 

a signature.552  

(iv) Issuer’s obligations and liabilities 

The issuer was liable for a failure of execution, defective execution or unauthorised 

transactions, for the amount of the transaction and any interest, or for the sum required 

to restore the holder to the previous condition.553 

The burden of proof for the accurate recording and absence of a technical breakdown 

of the transaction rested on the issuer.  

To sum up, the discussed phase was characterised by the first comprehensive legislative 

initiative covering various aspects of payment services, such as transparency 

requirements as well as the rights and obligations of the parties to the payment process. 

Even though the CCTD was rather “thin” in its scope and content, it opened the 

                                                        
549 In this context, the Recommendation recalled the principle stated in Art. 5 of the Unfair Contract 

Terms Directive of 1993. 
550 Commission Recommendation 97/489/EC, Art. 3. 
551 Commission Recommendation 97/489/EC, Art. 7. 
552 Back in 1990s, authentication methods for phone or (starting) internet transactions were limited.  
553 Commission Recommendation 97/489/EC, Art. 8. 
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regulatory path for the European Commission to travel down in the years to come. In 

this way it set the tone for future legislation like PSD1 of 2007 and PSD2 of 2015. 

4.5. Towards the Single Euro Payment Area and Payment Services Directive 

4.5.1. Financial Services Action Plan 

The evolution of European payments law has gone hand in hand with major 

developments in the monetary policy of the EU. The introduction of the Euro in 1999 

was a milestone for the process of financial integration. However, it highlighted the 

challenges that integration was still facing. As a response, in the same year, the 

European Commission published the Financial Services Action Plan (FSAP), one of 

the most significant developments regarding the EU policy for the financial sector. The 

FSAP was published with the intention of putting forward a comprehensive framework 

for EU action in the field of financial services.554 

The FSAP outlined a series of policy objectives covering the entire field of financial 

services. It set out the priorities and timescales for legislative and other measures to 

meet three strategic objectives: ensuring a single market for wholesale financial 

services, opening and securing retail markets and state-of-the-art prudential rules, and 

providing for supervision.555  

In the area of payments, the FSAP called for an integrated retail payment system that 

would guarantee secure and competitive, small-value, cross-border transfers 

comparable with the services provided within the domestic payment systems. 

Accordingly, the Commission continued to build on a market-led approach, requiring 

voluntary cooperation by the banking sector.556 

The treatment of wholesale and retail financial services as two separate areas reflect the 

strong concerns of Member States about consumer protection for retail customers.  

The FSAP developed a dual approach, by protecting consumers against unfair 

commercial practices, and by helping them seek the best offers on the market.557 

A number of progress reports were published in the years following the publication of 

the FSAP. The fifth progress report of the Commission – published just two and a half 

years after the publication of the FSAP, indicating the priority given to the matter – 

announced that a new roadmap for a single retail financial market was being 

developed.558  

                                                        
554 COM (1999) 232. 
555 COM (1999) 232. 
556 Mavromati 2008, p. 46. 
557 FSAP Second Progress Report, COM (2000) 336 final, p. 7.  
558 FSAP Fifth Progress Report, COM (2001) 712 final. 
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One of the highlights of the programme was the development of contractual and non-

contractual rules to provide consumers with appropriate information. This was 

subsequently incorporated in the Directive on Distance Marketing of Consumer 

Financial Services.559 The eighth progress report officially opened the way for the 

creation of what would later become PSD1.560 

4.5.2. Regulation on cross-border payments in Euro 

Following the FSAP, in 2000 the Commission published a communication mapping out 

a strategy for ensuring progress towards an integrated payments market. 561  This 

Communication on retail payments in the Internal Market called for efficient, safe and 

low-cost retail payment services in the Internal Market to assist the introduction of the 

Euro. The Regulation on Cross-border Payments in Euro followed in 2001.562 

The regulation was a slim but powerful piece of legislation.563 Pursuant to the single 

most important provision of the regulation, charges for cross-border credit transfers in 

euro and corresponding credit transfers at national level must be the same. 564  It 

continued to exist alongside PSD1 until it was repealed by the Regulation on cross-

border payments in the Community in 2009.565 

The regulation marked a change in the European Commission’s regulatory strategy 

towards a heavier regulation of payments.  

4.5.3. Single Euro Payment Area  

The initial calls for the banks to come up with an initiative on improving cross-border 

payments through cooperation and self-regulation can be traced back to 1990, to the 

publication of the Commission’s report “Making Payments in the Internal Market”. The 

European Commission was repeatedly urging the industry to take the initiative 

concerning the integration of payment services. The FSAP encouraged a concerted 

effort involving the EU institutions and the private sector that could deliver a secure 

and operational solution.566 Within that spirit, the Communication on retail payments 

in the Internal Market continued to advocate the improvements to the infrastructure for 

handling cross-border payments.567 

  

                                                        
559 DMFIND, see Part II, 3.4. Distance Marketing of Financial Services Directive 2002.  
560 Mavromati 2008, p. 47. 
561 Retail Payments in the Internal Market, COM (2000) 36 final.  
562 Regulation (EC) No 2560/2001 of 19 December 2001 on cross-border payments in euro.  
563 Janczuk-Gorywoda 2015. 
564 Regulation (EC) No 2560/2001. 
565 Regulation (EC) No 924/2009 of 16 September 2009 on cross-border payments in the Community. 
566 COM (1999) 232, p. 12. 
567 COM (2000) 36 final. 
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However, it was the adoption of the Regulation on cross-border payments in Euro that 

created the real turning point in the financial integration policy and gave a final stimulus 

to the banks to achieve SEPA. SEPA is a banking association comprising both 

individual banks and banking associations from throughout the EU. In 2002, the banks 

formulated the vision of SEPA as: 

“an area where citizens, companies and other economic actors will be able to make and 

receive payments in euro, within Europe …, whether between or within national 

boundaries and under the same basic conditions rights and obligations, regardless of 

their location.”568  

The first steps in creating SEPA were the creation of a common decision-making body, 

the European Payments Council (EPC).569 The EPC was made responsible, among 

other things, for the development and maintenance of SEPA payment schemes as 

defined in the SEPA Credit Transfer and SEPA Direct Debit Rulebooks. The rulebooks 

contain sets of rules and standards for the execution of SEPA payment transactions, 

which have to be followed by adhering payment service providers.570 Creating a SEPA 

for cards aims at ensuring a consistent customer experience when making or accepting 

payments with cards throughout the Euro area. Moreover, the SEPA programme seeks 

to incentivise the use of electronic payment instruments, while reducing the cost of cash 

distribution. 

4.5.4. Public-private hybrid governance 

The European Commission recognised that the integration of the Euro payments market 

would only be possible within a common legal environment. As soon as the EPC began 

to develop the SEPA Rulebooks, the Commission started work on the NLF leading to 

the enactment of PSD1. There was a mutual understanding between the EPC and the 

European Commission that the SEPA Rulebooks would be complemented by EU 

legislation, and the other way around.571 

The main objective of the SEPA Rulebooks was to secure interoperability and assign 

the rights and obligations among payment service providers (PSPs). PSD1 – and 

currently PSD2 – complemented SEPA by providing a harmonised set of rules 

governing the bank (PSP)-to-customer relationship. In other words, the SEPA 

                                                        
568 EPC Roadmap 2004-2010, p. 8.  
569 SEPA consists of the 28 European Union (EU) countries and the additional three European 

Economic Area (EEA) countries. Within SEPA, bank customers can make electronic euro payments 

across 32 countries under the same basic rights and obligations. The EPC consists of 74 members 

representing banks, banking communities and payment institutions. The European Central Bank (ECB) 

acts as an observer.  
570 The SEPA payment schemes developed by the EPC have open access criteria in line with Article 35 

of PSD2. 
571 The Commission itself emphasised complementarity between PSD1 and SEPA rules developed by 

the EPC. COM 2002 663 final, p. 27. 
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Rulebooks are applicable in B2B i.e. inter-bank domain, while PSD1 and PSD2 cover 

the B2C domain.572   

PSD1 formed a cornerstone for building a Single Payments Market and can be seen as 

providing a legal platform on which the industry initiative can build. By removing the 

legal obstacles and setting up a harmonised legal framework, PSD1 enabled the EPC to 

complete the SEPA Programme.  

However, an important difference is that PSD1 had a wider scope, and PSD2 even more 

so. These directives cover payments made in any currency and are not limited to euros 

only. Moreover, PSD2 aims to establish a comprehensive set of rules applicable to all 

electronic payment services – not just SEPA services – in the EU. Moreover, PSD2 is 

of particular relevance with respect to the rollout of SEPA Direct Debit services, due 

to the fact that PSD2 introduces common rules for the authorisation and the revocation 

of debits.  

The combination of these two sets of rules forms the governance system for payments. 

Neither a fully public nor a fully private set of rules would be able to achieve the goal 

of creating a single European payment system: both sets need their counterpart.573 This 

makes it a truly hybrid public-private governance regime.574 

4.5.5. New Legal Framework and Payment Services Directive of 2007 

The result of the eight progress reports of the FSAP was a consultative document of 

2003 concerning a New Legal Framework for Payments (NLF) in the Internal 

Market.575 Again it was observed that the existing legal framework for payments was 

to a large extent based on national rules, which led to fragmentation in the Internal 

Market.  

The NLF was an effort to revise older legislative acts, consolidate numerous documents 

into one act with binding force and establish a complete set of rules applicable to all 

payment services in the European Union.576 All that with two guiding principles in 

mind: the Internal Market for payments and customer (instead of “just” consumer) 

protection.577 Regarding the first principle, the removal of technical and legal barriers 

                                                        
572 B2C, in some instances including SMEs.  
573 “[The rules became] integrated into a single system in which the functioning of each element is 

necessary for the successful operation of the other” Trubek and Trubek 2006, p. 539.  
574 Janczuk-Gorywoda 2012. 
575 New Legal Framework for Payments in the Internal Market, COM (2003) 718 final.  
576 The proposed Directive will provide a simplified and fully harmonised framework replacing the 

CCTD, Commission Recommendations 87/598/EEC, 88/590/EEC, and 97/489/EC and Art. 8 of the 

Distance Selling Directive and Art. 8 of the DMFIND. The Directive will become the only binding EU 

instrument for payments services. 
577 COM (2003) 718 final, p. 4.  
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was expected to ensure more efficient cross-border payment services and competition 

on equal terms. 

Regarding the latter principle, the NLF defined a whole range of customer protection 

issues that needed to be addressed, including information requirements, legal 

safeguards protecting the customer in the event of non-, defective-, or unauthorised 

payment transactions, alternative dispute resolution in case of complaints etc.578  

After an extensive consultation with the stakeholders, the Proposal for the Directive on 

Payment Services in the Internal Market was published in 2004, leading to PSD1 being 

adopted in 2007. In terms of scope, PSD1 covered both public and private law aspects 

of payment services in one horizontal legal act. The directive extended its coverage to 

all types of payment services known at the time, and to all types of payment services 

providers. Within the private law domain, PSD1 integrated provisions on transparency 

requirements and the rights and obligations of the parties to a payment transaction that 

used to be contained in the binding and non-binding law i.e. in the CCTD of 1997, and 

the Recommendation on electronic payment transactions of the same year. PSD1, along 

with its successor PSD2, are discussed in more detail in later chapters.  

Summarising, the discussed stage of the development of the EU payment services law 

was characterised by more comprehensive harmonisation, and public-private 

hybridisation. The European Commission intensified its harmonisation efforts and 

encroached further into the field that used to be governed by national laws. The SEPA 

project comprises of publicly and privately made rules mingled together in a hybrid 

form.579 

4.6. Intensifying EU Intervention 

4.6.1. Regulating technical standards  

The Regulation on cross-border payments in the Community marked the transition to 

the next phase of EU payment law.580 Contrary to the previously prevailing regulatory 

philosophy, EU law began to regulate technical standards and bank-to-bank relations. 

The Regulation on cross-border payments established de facto an obligation for 

providers of direct-debits to be SEPA-compliant. Moreover, it expanded the principle 

                                                        
COM (2003) 718 final, p. 13 “Consumer protection is an important aim behind any legislation on 

payment markets, providers and instruments. The payment industry is too interested in offering viable 

business models and payment products that payment service users want. In the Internal Market, 

consumer confidence in payment transactions is in particular relevant since there is often a cross-border 

dimension and since confidence is essential; when using the potential of e-commerce within the larger 

EU-market. Art. 153 of the Treaty therefore requires a high level of consumer protection, which is a 

guiding principle for the New Legal Framework.” 
578 COM (2003) 718 final, p. 14. 
579 Janczuk-Gorywoda, 2015. 
580 Regulation (EC) No 924/2009.  
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of equal charges for domestic and cross-border payments to direct-debits and 

temporarily mandated a maximum level of multilateral interchange fees for cross-

border direct-debits.581 

The 2012 Regulation establishing technical and business requirements for credit 

transfers and direct debits in Euro took the principle of uniformity pursued by the EU 

legislator in recent years to the next level.582 The regulation de facto mandated the 

transition to the SEPA schemes and introduced the principle of “interoperability”.583 

Consequently, participation in SEPA is no longer voluntary, but is now mandated by 

EU law.  

4.6.2. Maximum harmonisation and PSD2 

Additionally, in the field of financial services, the European Commission in recent 

years has tended to follow the model of maximum harmonisation. The Directive on 

Payment Services in the Internal Market was enacted in November 2015 (PSD2). PSD2 

constitutes an all-encompassing, sectoral piece of legislation covering multiple aspects 

of electronic payment services in detail. The maximum harmonisation nature of PSD2 

leaves no room for any variation in the implementation by the Member States, unless 

indicated in the directive for a specific matter.584  

The Regulation on interchange fees for card-based payment transactions was 

introduced along with PSD2 in 2015. The regulation further intensified the regulatory 

intervention in the retail payment industry.585 The Regulation sets a maximum level of 

multilateral interchange fees per card transaction. In addition, it regulates a broad range 

of payment card scheme rules that had previously been in the autonomous domain of 

the industry. 

Summarising, the most recent phase of EU payments law and policy development is 

characterised by maximum harmonisation and uniformity. Further, EU legislation has 

expanded to cover all aspects of payment services: from the prudential regulation of 

payment service providers to the regulation of access to payment systems, from 

mandatory rules regulating the contractual aspects of both B2B and B2C payments to 

technical standards. As a result, the scope for both national rules and for privately made 

rules has diminished. Finally, the balance in the hybrid institutional framework has been 

tipped to one side, as public regulation in the SEPA framework has expanded. 

                                                        
581 Regulation (EC) No 924/2009, Art. 6 before amendments. 
582 Regulation (EU) No 260/2012 of 14 March 2012 establishing technical and business requirements 

for credit transfers and direct debits in euro. 
583 Art. 4(1)(b) Regulation 260/2012. 
584 See for instance Art. 24(3) and 29(4) PSD2. 
585 Regulation (EU) No 751/2015 on interchange fees for card-based payment transactions.  
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5. PAYMENT SERVICES DIRECTIVE 2 

5.1. Towards PSD1 

Having discussed the development of the payment services policy through the various 

phases, the next analytical step is to examine the EU’s current payment services 

legislation. The purpose of this chapter is, therefore, to demonstrate how the European 

legislator translated its policy into the particular provisions of PSD2. For that reason, 

the chapter begins by mentioning the objectives that have lead directly towards the 

enactment of PSD1 and PSD2. An introduction to PSD2 and its general provisions 

follows. For the purpose of answering the research question, the following sections 

focus primarily on the consumer protection provisions of PSD2, i.e. on the information 

requirements and the substantive protections of Title IV of the directive. Consequently, 

Chapter 5 focuses on the structure, scope and definitions of the directive and on the 

transparency of conditions and information requirements; Chapter 6 then continues 

with a discussion of the rights and obligations of the parties to a payment transaction.  

In the early 2000s, the Commission took its first steps towards the enactment of PSD1. 

Two working documents and a number of surveys for a public consultation on a 

possible legal framework for payments were published.586 In 2003, the Commission 

prepared a communication on the possible scope and content of a New Legal 

Framework (NLF).587 The NLF was an effort to revise older legislative acts, consolidate 

numerous documents into one act with binding force, and establish a complete set of 

rules applicable to all payment services in the European Union. The proposal for PSD1 

followed in 2005. 

The impact assessment, conducted in order to prepare the proposal, defined the problem 

areas in the EU payment services market and presented the Commission’s rationale for 

its regulatory choices.588  

The assessment pointed out deficiencies in the payments market such as: the high costs 

of cross-border payments, the insufficient infrastructure, differences in the efficiency 

of payment services in various Member States, a lack of competition and a level playing 

field between the providers of payment services, the fragmented legal framework for 

payment services regarding disclosures, and the rights and obligations of the parties.589  

It was concluded that the first three problems are best addressed by market-led 

initiatives.590 The regulatory intervention was considered necessary in the last two 

areas.  

                                                        
586 MARKT/208/2001 and MARKT/4007/2002. 
587 COM (2003) 718 final. 
588 Impact Assessment, SEC (2005) 1535, p. 17. 
589 Impact Assessment, SEC (2005) 1535, pp. 17-25. 
590 See Part II, 4.5. Towards Single Euro Payment Area and Payment Services Directive. 
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Indeed, the pre-PSD1 regulatory landscape for electronic payments consisted of rules 

partly set at the European level, and partly at the national level. The rules in the Member 

States differed with regard to the content, level of details etc. The legal framework was 

therefore regarded as fragmented, overlapping and in some cases contradictory.591 

Having identified the challenges, the Commission established a number of goals for its 

policy intervention, aligning them with the ultimate objectives of the Internal Market 

and consumer protection.592 Consequently, the creation of a Single Payment Market 

with improved economies of scale and competition became the first objective. 

Secondly, the Commission intended to increase market transparency, and to standardise 

the rights and obligations of providers and users of payment services in the EU. 

The “transparency objective” was further translated into three operational objectives.593 

Firstly, consumers should receive standardised conditions for the payment services 

offered by the market. Secondly, consumers should be able to compare the key elements 

of the various service offers and benefit from greater transparency. Finally, the 

providers should be able to offer payment services across borders under the same 

standardised conditions with regard to information requirements.  

The objective of introducing standardised rights and obligations of providers and users 

of payment services, with a strong emphasis on a high level of consumer protection, 

was further translated into two sub-objectives. Firstly, users should be able to rely on 

the same conditions wherever they use payment services in the EU. Secondly, providers 

should be able to develop and roll out payment services for the entire EU market under 

the same legal conditions. 

Those objectives were spelled out in the proposal for PSD1 of 2005.594 

The Directive on Payment Services in the Internal Market was enacted in November 

2007 and achieved the policy set by the Commission.595 The European Commission 

and European Central Bank jointly stated the following: 

“The aim of the PSD is to ensure that payments within the EU – in particular credit 

transfer, direct debit and card payments – become as easy, efficient, and secure as 

domestic payments within a Member State, by providing the legal foundation to 

make the Single Euro Payment Area (SEPA) possible. The PSD will reinforce the 

rights and protections of all the users of payment services (consumers, retailers, large 

and small companies and public authorities).”596  

                                                        
591 Impact Assessment, SEC (2005) 1535, p. 23. 
592 See Part II, 2. Internal market & consumer protection. 
593 Impact Assessment, SEC (2005) 1535, p. 27. 
594 Proposal for a Directive on payment services in the internal market, COM (2005) 603 final. 
595 Directive 2007/64/EC of 13 November 2007 on payment services in the internal market (PSD1).  
596 Joint statement by the European Commission and the ECB welcoming the European Parliament’s 

adoption of the Payment Services Directive, 24 April 2007. 
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5.2. Towards PSD2 

PSD1 went a long way towards establishing a harmonised legal framework for payment 

services within the EU. The directive was intended to remove the legal and technical 

obstacles standing in the way of the Single Payment Market. It facilitated the 

implementation of the SEPA, while also providing a set of rules with regard to 

information requirements and the rights and obligations of the parties to payment 

transactions.597  

However, the European payments landscape continued to develop rapidly after the 

enactment of PSD1. Shortly after PSD1 was adopted, new market entrants and 

innovative payment services captured a rising market share and disrupted traditional 

operating models of payments. In addition, very soon after the adoption of PSD1, it 

became apparent that diverse interpretation and implementation by Member States was 

preventing the directive from achieving its goals as envisioned.598 Even though, in 

general, PSD1 seemed fit for purpose, the need for a further step became evident. 

Therefore, just six years after its adoption and four years after the directive had been 

transposed into the Member States’ law, the Commission made a case for a selective 

revision of PSD1.  

A Green Paper, “Towards an integrated European market for card, internet and mobile 

payments” was published in 2011, followed by a public consultation.599 The feedback 

from stakeholders provided information on new developments and on possible 

requirements for changes to the existing payment framework.  

The Impact Assessment of 2013 further defined the problem areas and presented 

renewed policy objectives. Firstly, inefficient competition due to the privileged position 

of established market participants, such as the banks and card scheme operators was 

determined. Secondly, a number of regulatory gaps were indicated. The most 

significant problems concerned a legal vacuum for certain payment services, as well as 

gaps in the scope and the inconsistent application of PSD1.600  

Regarding the inefficient competition due to the privileged position of established 

market participants, the following was noted. On the two-sided retail payments market, 

consumers serviced by the issuer of payment instruments are on one side, the merchants 

serviced by acquirers of payment instruments are on the other. Further, card, internet 

or mobile payments involve intermediaries, i.e. card schemes or payment platforms that 

connect the two user groups through a network.601 In certain cases, such schemes or 

                                                        
597 See Part II, 4. Payment services law and policy development.  
598 In spite of PSD1 being – with some exceptions – a “full harmonisation” Directive, Art. 86 PSD1.  
599 Green Paper, Towards an integrated European market for card, internet and mobile payments, COM 

(2011) 941 Final. 
600 Impact Assessment, SWD (2013) 288 final, pp. 40-42.  
601 Discussed in Part I, Section 5.5. Card payments. 
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scheme participants can use their market position to impose unfavourable rules and 

business practices on other market actors, for example, by levying fees or restricting 

access to the payment infrastructure.  

The Commission pursues a policy of creating a level playing field for all market 

participants. New types of providers entered the market after the enactment of PSD1, 

which significantly changed the composition of the market. The directive, as originally 

intended, could not sufficiently achieve this goal. PSD2 therefore seeks to further level 

the playing field between well-established providers of payment services and new 

market entrants, as well as between the providers and the users of those services.  

However, the deficiencies defined in the Impact Assessment, which are of major 

relevance for this work, involve regulatory gaps as well as inconsistencies in the 

application and interpretation of the PSD1 provisions. The regulatory gaps concern 

mainly a legal vacuum for certain payment services and gaps in defining the scope.  

Since the adoption of PSD1, new payment services facilitated primarily by the third-

party providers (TPPs) have emerged. Those services fell into a legal vacuum, as the 

drafters of PSD1 had not foreseen this development.602 TPPs offer payment services 

based on access to the holders’ payment accounts. Both the accessing of the consumers’ 

online banking credentials by third parties and the fact that these services were falling 

out of scope of PSD1 raised the Commission’s concerns.603 PSD2 sought to close the 

gap by amending the list of payment services and imposing the registration 

requirements on the providers of those services.604  

Furthermore, the scope definition of PSD1, in particular the “negative scope”, which 

exempts certain payment-related activities – as discussed below – from the general 

rules, proved to be too ambiguous and too general. Developments on the market called 

for more specific exemptions.  

Another issue related to the scope of PSD1 concerned what were known as one-leg (in 

or out) transactions, i.e. transactions when one of the PSPs is located outside the EEA. 

To improve its workability, PSD2 amended the list of exempted activities and extended 

its scope to include one-leg transactions. 

Finally, some of the implementation options set out in PSD1 have been implemented 

and are enforced by Member States in different ways. 605  This weakens consumer 

protection, for example in cases of consumer liability. PSD2 looks for more clarity in 

                                                        
602 Payment Services Directive: FAQ. Brussels, 8 October 2015. “The Commission proposed to review 

the PSD to modernise it to take account of new types of payment services, such as payment initiation 

services that brought innovation and competition […], but were previously unregulated.” 
603 Summary of the Impact Assessment, SWD (2013) 289 final, p. 3. 
604 See Part I, 4. Payment services.  
605 Summary of the Impact Assessment, SWD (2013) 289 final, p. 3. 
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the problematic areas to prevent the inconsistent application and interpretation of its 

provisions. 

The proposal for PSD2 was published in July 2013, in a legislative package together 

with the proposal for a regulation on interchange fees for card-based transactions.606 

The directive was enacted in November 2015 and the Member States should have 

adopted the measures necessary to comply with PSD2 by January 2018. PSD2 responds 

to the developments in the payments landscape, though it retains the same basic 

structure as PSD1 and is organised into the same six titles. Further analysis here focuses 

on selected provisions of PSD2, referring to the provisions of PSD1 where useful.607 

5.3. The structure of PSD2 

PSD2 seeks to reach its objectives through full harmonisation. As stated in the final 

provisions: “insofar as this Directive contains harmonised provisions, Member States 

shall not maintain or introduce provisions other than those laid down in this 

Directive.”608 The same article, however, provides for a number of exceptions. The list 

of exceptions in PSD2 was updated with respect to PSD1. Some provisions of PSD1 

that were transposed in an inconsistent manner, and thus undermined the goal of full 

harmonisation, were removed from the list of exceptions, and certain new exceptions 

were added to the list.609 

PSD2 is an all-encompassing sectoral directive combining rules of public and private 

law organised into six titles. Title I introduces the subject matter, the scope and sets out 

some definitions. Title II deals with the authorisation and regulation of payment service 

providers. Title III covers the transparency of conditions and information requirements 

for payment services. Title IV establishes the respective rights and obligations of 

payment service users (PSU) and payment service providers (PSP) in relation to the 

provision and use of payment services. Titles V and VI set out provisions on delegated 

acts and the implementation timetable.  

There is a clear dichotomy of the provisions of PSD2. Title II contains detailed 

administrative provisions regarding authorisation requirements and supervision for 

                                                        
606 Proposal for a Directive on payment services in the internal market, COM (2013) 547 final; 

Proposal for a Regulation on interchange fees for card-based payment transactions, COM (2013) 550 

final. 
607 The implementation date of PSD2 was set for January 2018. The implementation in some Member 

States (e.g. the Netherlands) was delayed for over a year. 
608 Art. 107 PSD2.  
609 See below: Scope/ exemptions from the scope. 



131 
 

payment institutions.610 Titles III and IV contain private law provisions611 regarding 

transparency requirements and rights and obligations of the parties.612 

Not only do the legal bases for the two pillars of PSD2 differ, but also their fields of 

application. Title II applies exclusively to payment institutions, whereas Titles III and 

IV are applicable to all the parties to a payment service, i.e. to payment service users 

on one side and all types of payment services providers on the other.  

The further analysis in this chapter focuses exclusively on the private law aspects of 

PSD2, i.e. on Titles III and IV of the directive. 

5.4. Scope and definitions 

5.4.1. Scope 

PSD1 limited its territorial scope to payment services provided within the European 

Economic Area (EEA).613 However, Titles III and IV – i.e. the titles dealing with the 

transparency requirements and the rights and obligations of the payment service users 

(PSU) and the payment service providers (PSP) – were applicable where at least one of 

the PSPs in the payment transaction was located in the EEA.614 The transaction types 

where only one PSP is located in the Community are often referred to as “one-leg (in 

or out) transactions” and these caused some interpretational uncertainty.  

PSD2 introduces more clarity and extends both the territorial and currency scopes. 

Under PSD2, the provisions of Titles III and IV now apply to a broader range of 

payment transactions, i.e. covering (1) intra-EEA payments (two-legs in) in non-EEA 

currencies, and (2) payments to and from non-EEA countries (one-leg in or out) in any 

currency.615 In practice, this means that the PSPs have to provide information on the 

costs and conditions of international payments, at least with respect to the part of the 

transaction facilitated by them. The PSPs can also be held liable for the part of the 

payment transaction that is attributable to them and carried out within the EEA.616 

                                                        
610 Art. 47(2) of the EC Treaty serves as a legal basis for Title II. 
611 Blacks’ Law Dictionary, 7th edition, 1999. “Private law” is defined as the body of law dealing with 

private persons and their property and relationships. As opposed to “public law” defined as the body of 

law dealing with the relations between private individuals and the government [state], and with 

structure and operation of the government itself.  
612 Art. 95 of the EC Treaty serves as a legal basis for other titles.  
613 Art. 2(1) PSD1, Interestingly, the first proposal for PSD1 included the “one-leg (in or out) 

transactions”.  
614 The terms user and PSU, and provider and PSP are being used interchangeably throughout the book.  
615 Art. 2 PSD2. European Banking Federation, Guidance for Implementation of the Revised Payment 

Services Directive, 2016, p. 8.  
616 There is a difference between the Single Euro Payments Area (SEPA) and the scope of PSD2 as the 

jurisdictional scope of the SEPA Schemes extends beyond the European Economic Area (EEA) 

countries. EBF, 2016, p. 8.  



132 
 

The directive applies exclusively to payment services in an electronic format. 

Therefore, transactions using cash, paper cheque, or any other type of paper-based 

drafts, vouchers etc. do not fall under the scope of PSD2.  

Exemptions 

PSD1 provided a number of exemptions from its scope. Certain exemptions led to a 

divergent interpretation and application across the Member States. In some cases, the 

exemption criteria appeared to be too general or outdated in light of market 

developments. Therefore, the list of activities excluded from PSD1 has been restricted 

by PSD2. The following three exclusions have been amended by PSD2: the 

“commercial agent exclusion”, which concerns the commercial agents who negotiate 

or conclude the sale and purchase of goods and services on behalf of either a payer or 

payee; the “limited network exclusion”, regarding the providers of limited network 

payment instruments, such as gift cards, fuel cards or shopping centre cards; and the 

“electronic communications exclusion”, concerning mobile network operators who 

enable payment transactions for digital goods and services using a telecom, digital or 

IT device.  

The “commercial agent exemption” has been clarified and now applies when agents act 

only on behalf of the payer, or only on behalf of the payee.617 Where agents act on 

behalf of both parties, such as in the case of some e-commerce platforms, there is also 

the scope to rely on the exemption, but only in cases where the agent does not come 

into possession of or have control over the client’s funds. In other words, where an e-

commerce platform acts as an intermediary for both buyers and sellers – such as 

Bol.com or Amazon – the platform can no longer receive payments that are owed by 

buyers to sellers. If it does, it will have to obtain a payments licence from the relevant 

regulator and become a regulated institution.  

PSD2 also restricts the “limited network exemption”. The exemption applies to services 

based on specific payment instruments that can be used only in a limited way. For 

example, all types of gift cards allowing the holder to acquire goods or services only in 

the premises of the issuer, or within the limited network, or allowing the purchase of a 

limited range of goods or services. The criticism of the limited network exclusion under 

PSD1 was that there were no clear guidelines on what is meant by “limited”, other than 

regulatory guidance applicable to certain specific business models (e.g. transport 

cards). PSD2 narrows the parameters of the exclusion. Moreover, the instruments have 

to be valid only within a single Member State in order to fall within the exemption.618  

                                                        
617 Art. 3(b) PSD2, The directive does not apply to payment transactions from the payer to the payee 

through a commercial agent authorised via an agreement to negotiate or conclude the sale or purchase 

of goods or services on behalf of only the payer or only the payee. Recital 11 PSD2. 
618 Art. 3(k) PSD2. 
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Finally, PSD2 replaces the “electronic communications exclusion” with an exclusion 

for transactions provided by electronic communication network providers for digital 

content and voice-based services, tickets or donations to charity that are charged to a 

subscriber’s bill, subject to per-transaction and cumulative monetary thresholds.619 

5.4.2. Definitions 

Article 4 of PSD2 contains a lengthy list of definitions. Several selected terms are 

mentioned in this section as they will aid the analysis in the subsequent sections.  

“Payment service” and “payment transaction” are terms that lie at the very core of the 

further analysis in this book. As already established, PSD2 applies to electronic 

payment services provided within the EU. The directive, however, does not provide for 

an overall definition of “payment service”. Instead, payment services are referred as 

“business activity” and enumerated in Annex I.620  

The directive, however, does introduce a definition of “payment transaction”: “payment 

transaction means an act, initiated by payer, or on their behalf, or by the payee, of 

placing, transferring or withdrawing funds, irrespective of any underlying obligation 

between the payer and payee.”621 

Moreover, PSD2 adds the term “remote payment transaction”, which means a payment 

transaction initiated via the internet, or through a device that can be used for distance 

communication.622  

There are two sides to the payment service: “payment service user” (PSU) and 

“payment service provider” (PSP). The first means an individual or legal entity making 

use of a payment service in the capacity of a payer, a payee or both.  

Regarding “payment service providers”, there are six categories listed in PSD2, 

including credit institutions (i.e. banks), electronic money institutions, and payment 

institutions, which are relevant here.623 The last of these means a legal entity that has 

been licensed to provide and execute payment services throughout the Union.624  

“Payer” and “payee” are the parties to the payment transaction. “Payer” means an 

individual or legal entity holding a payment account and allowing a payment order from 

that payment account, or, where there is no payment account, an individual or legal 

entity who gives a payment order.625 “Payee”, in turn, means an individual or legal 

                                                        
619 Art. 3(l), Art. 3(o) PSD2. 
620 See Part I, 8 Regulatory definitions – EU.  
621 Art. 4(5) PSD2. 
622 Art. 4(6) PSD2. 
623 Art. 1.1 PSD2. 
624 Art. 4(10), (11) and (4) PSD2. 
625 Art. 4 (8) PSD2. 
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entity who is the intended recipient of the funds that are the subject of a payment 

transaction.626 

Payment transactions can be executed from a payment account or without any account. 

“Payment account” means an account held in the name of one or more payment service 

users, which is used for the execution of payment transactions.627  

Finally, “payment order” means an instruction by a payer or payee to its payment 

service provider requesting the execution of a payment transaction.628 

Although PSD2 introduces the definition of “payment service user” as a party that in 

general makes use of a payment service, it also lists the term “consumer”. Similarly to 

the definitions included in other consumer protection directives, “consumer” means an 

individual who, in payment service contracts covered by the directive, is acting for 

purposes other than their trade, business or profession.629 The Member States, while 

implementing some of the provisions of the directives,630 have the discretion to either 

apply them only to consumers, or to extend them to also apply to microenterprises.631  

The flexibility offered by PSD2 seems to be in line with the fact that SMEs, and 

microenterprises in particular, in many cases lack bargaining power in the same manner 

as consumers. For that reason, they may receive similar protections as consumers. 

5.5. Transparency of conditions and information requirements 

5.5.1. Introduction  

Information requirements are not a new concept in EU legislation concerning payments. 

Already the predecessors of PSD1 and PSD2, namely the Directive on Cross-border 

Credit Transfers of 1997 and the Recommendation on electronic payment transactions 

of the same year mentioned a requirement to provide information to the service users. 

PSD1 consolidated the existing binding and non-binding EU legislation in the field of 

transparency requirements of payment services.632 

 

                                                        
626 Art. 4 (9) PSD2. 
627 Art. 4 (12) PSD2. 
628 Art. 4 (13) PSD2. 
629 Art. 4 (20) PSD2. See Part II, 2.4. Consumer & consumer rights.  
630 E.g. Title III and Title IV of PSD2. Art. 38(2) and Art. 61(3) PSD2. “MS may provide that the 

provisions in the Title are applied to micro enterprises in the same way as to consumers.”  
631 As defined in the Art. 1 and Art. 2 of the Annex to Commission Recommendation 2003/361/EC, 

“Within the SME category, a microenterprise is defined as an enterprise which employs fewer than 10 

persons and whose annual turnover and/or annual balance sheet total does not exceed EUR 2 million.” 
632 CCTD and Commission Recommendation 97/489/EC and two earlier Commission 

Recommendations 87/598/EEC and the 88/590/EEC. Recital 5 PSD1. 
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As discussed in the previous sections, the Distance Marketing of Financial Services 

Directive of 2002, the Unfair Commercial Practices Directive of 2005, and the 

Consumer Credit Directive of 2008 also impose information requirements. 

PSD2 states that it coexists with other legal acts containing information requirements, 

and that the additional provisions of these acts continue to apply to cases falling within 

the overlapping scopes of the various directives.633  

 Generally, the information duties established by these directives are based on the 

“principle of transparency”. The underlying rationale is that a well-informed consumer 

is a “confident” consumer.634  “Consumer empowerment” through the provision of 

information has long been one of the key objectives of the European consumer law. 

The concept of “empowered” or “confident” consumer serves as a remedy to the 

asymmetries of bargaining power between consumers versus businesses. In the field of 

payment services, such empowerment relies on consumers’ ability to comprehend 

complex payment products, in other words on the consumers’ “financial literacy”.635 

However, the focus on enhancing the consumer’s position via the provision of 

information has been under pressure in recent years. Insights from behavioural studies 

show that consumers’ ability to make rational informed choices is limited.636 

Despite these insights, PSD2 continues to place a strong emphasis on the transparency 

of conditions and information requirements that were first introduced by PSD1.  

The transparency and information requirements are an important element of the 

consumer protection under PSD2. There is, however, limited understanding of what 

constitutes a transparent provision. A formal and substantive transparency has been 

distinguished in legal scholarship, meaning a differentiation between transparency of 

form and transparency of content in providing consumer information.637  

PSD2 seems to deploy both approaches, imposing requirements regarding the manner 

in which the information is to be given, as well as the requirement that the information 

provided should be clear, sufficient and comprehensible.  

                                                        
633 Art. 39 PSD2 “The provisions of this Title are without prejudice to any Union law containing 

additional requirements on prior information. However, where Directive 2002/65/EC is also applicable, 

the information requirements set out in Art. 3(1) of the Directive with the exceptions […] shall be 

replaced by Articles 44, 45, 51 and 52 of this Directive.” 
634 Weatherill 1996, p. 423; Wilhelmsson 2004, p. 317. 
635 Mak, 2013, p. 2. 
636 See Part III, Chapter 6 Shift in Financial Consumer Protection Policy. Ben-Shahar and Schneider, 

2014. 
637 Luzak and Junuzovic, 2019, p. 3. F Brunetta d’Usseaux, 1998.  
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Further, the provisions on transparency and information requirements apply in 

combination with more substantive protections that will be discussed in the following 

sections.638 

PSD2 states that the parties may agree that Title III will not apply in full where the 

payment service user is not a consumer.639 Such an agreement would affect contracts 

governed by the law of a Member State that has opted to extend consumer protection 

to micro-enterprises. This approach leaves more contractual freedom to the parties as 

to whether to apply the provisions of the PSDs concerning transparency and 

information, with all their pros and cons.640 

5.5.2. Framework contracts  

Regarding the transparency of conditions and information requirements, Title III of 

PSD2 differentiates between single payment transactions and transactions covered by 

a framework contract. 

Single payment transactions are, for example, one-off money remittances or bill 

payments. Framework contracts are payment service contracts governing the future 

execution of individual and successive payment transactions. 

The agreement may incorporate the contractual conditions for the payment account 

from which payment transactions are made. The account is in such a case one of the 

key elements within the framework contract.641  

The rationale for the distinction between single payment transactions and transactions 

within the broader frame of payment contracts seems apparent. Services provided under 

framework contracts are more common and economically important than single-

payment transactions. 642  Moreover, such contracts incorporate an initial service 

agreement followed by a series of successive transactions within that agreement. Given 

this continued relationship, it is sufficient to provide the relevant information at the 

initial agreement and to not repeat it with each deriving successive transaction.643  

Basic contracting principles like the formation of contracts, interpretation, change and 

termination are primarily the domain of the national laws of the Member States. PSD2 

intervenes in this area and the harmonised rules in framework contracts under the 

directive include extensive pre-contractual information, the designation of pre- and 

                                                        
638 Recital 54 and 57 PSD2.  
639 Art. 38(1) PSD2. 
640 Mavromati 2008, p. 199. 
641 Art. 4(21) PSD2. 
642 Study on the Impact of Directive 2007/64/EC, 2013, p. 220. 
643 Recital 24 PSD1. 
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post-transaction information disclosures, and the change and termination of framework 

contracts. 

(i) Information prior to the conclusion of the contract 

The rules on the transparency of conditions and information requirements provide 

consumers with rights to information on payment service characteristics and 

contractual terms and conditions before and during the relationship with the provider.  

The information and conditions that need to be provided to the PSU before the contract 

is concluded is divided into seven main parts: information on the identity of the PSP, 

on the use of the payment service and on the charges levied for a specific service, on 

the method of communicating the information, information on corrective measures, 

information on the termination of the payment contract, and finally, on redress 

procedures.644  

The information and conditions of the prospective framework contract need to be 

provided in “good time” before the user is bound by that contract. It has to be delivered 

on paper or on another durable medium. 645  The information supplied must be 

comprehensible for the payment service user.646 The information and conditions must 

be available at all times to the customer upon request. 

Under PSD1, providers developed a practice of including the required information in 

their terms and conditions, despite a certain ambiguity in the article as to whether the 

information designated therein must constitute contractual terms. The practice likely 

continues under PSD2, which makes the terms and conditions of these PSPs very 

lengthy.647 

(ii) Changes in conditions of the framework contract 

The changes to the framework contract must be communicated no later than two months 

before their proposed date of application, using the same method as the information 

prior to entering into the contract was provided.648 

Under PSD2, the user is deemed to automatically opt in, i.e. is deemed to have accepted 

the changes, unless they notify the PSP about not accepting the changes. 649  The 

payment service provider must, however, inform the payment service user of this, so 

the user is aware that they need to make a decision, and what the consequences of a 

                                                        
644 Art. 52 PSD2. 
645 Art. 51 PSD2. 
646 Mavromati 2008, p. 202. 
647 Art. 51(3) PSD2; Study on the Impact of Directive 2007/64/EC, 2013, p. 220. 
648 Art. 54 PSD2. “For provides, two-months’ notice period means limitation on the number of changes 

to a contract per year.” Study on the Impact of Directive 2007/64/EC, 2013, p. 221. 
649 Art. 54 PSD2.  
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failure to react are. If the user disagrees with the changes, they may terminate the 

contract.  

While users might disagree with a change, it is unclear under the directives what the 

results of a user’s objection are. PSD2 seems to suggest that the provider’s duty in 

response to an objection is to inform the user of the right to terminate the contract 

immediately and free of charge.650  

The wording of PSD2 leaves some uncertainty in the contracting process, both for the 

user (uncertainty whether the provider will continue providing the service under 

unchanged conditions) and for the provider (divergent entry into force of new 

conditions). 

Even though the Study on the Impact of PSD1 suggested that the future directive would 

benefit from clarifying the position of the provider and the user, subsequent to a user’s 

lack of consent to change, the changes on this point introduced in PSD2 seem to be 

mostly editorial.  

A possible remedy, as proposed by the Study on the Impact, could be the right of the 

provider to terminate the contract following the user’s notification of lack of consent 

with a limited or no notice period, or even the ex lege termination of the contract.651 

(iii) Termination 

PSD2 regulates the termination of a framework contract with a view to enhancing 

customer mobility. 652  In this respect, it gives the user the right to terminate the 

framework contract free of charge. 

The user can terminate the framework contract at any time, unless a notice period is 

provided, where the notice period cannot exceed one month. The provider can terminate 

the framework contract with two months’ notice, if agreed in the contract.653  

  

                                                        
650 Art. 54(1) PSD2 “Where applicable in accordance with point (6)(a) of Article 52, the payment 

service provider shall inform the payment service user that it is to be deemed to have accepted those 

changes if it does not notify the payment service provider before the proposed date of their entry into 

force that they are not accepted. The payment service provider shall also inform the payment service 

user that, in the event that the payment service user rejects those changes, the payment service user has 

the right to terminate the framework contract free of charge and with effect at any time until the date 

when the changes would have applied.” 
651 A solution of that kind was adopted in the Polish implementation of the PSD. Where the consumers 

object to the changes without terminating the contract the contract terminates ex lege the day before the 

proposed changes enter into force (Art. 29(2) of the Polish Payment Services Act). 
652 Recital 29 PSD2, Mavromati 2008, p. 204. 
653 Art. 55 PSD2. 
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(iv) Single payment transactions under a framework contract 

Information on individual payment transactions within a framework contract may be 

less detailed than information for individual payment transactions not covered by a 

framework contract, since the payment service user is assumed to be aware of the 

conditions that rule the framework contract. 

Before a payment transaction is executed, the user needs to be informed of the 

maximum execution time and any charges.  

After the payment transaction is executed, the PSP has to communicate to the payment 

service user (PSU) all information related to the payment transaction, together with the 

full amount transferred, the currency used, the fees or charges of the PSP and the debit 

value date or the date of receiving the payment order.654 

5.5.3. Individual payment transactions not covered by a framework contract 

Although the directive does not offer an exact definition of “single payment 

transactions”, it can be deduced that every payment transaction not covered by a 

framework contract falls under this category.655  

This means that there are solitary, individual operations of payment service users not 

attached to the specific payment provider through a “framework contract”. 

Individual single payment transactions have to meet a number of criteria set out in 

PSD2.656 As to the obligations and liabilities of the parties involved, these comprise a 

series of elements aimed at facilitating the specific payment transaction. In this respect, 

the PSP must specify, among other things, the information or unique identifier for the 

proper execution of the payment order, the maximum execution time for the payment 

service to be provided, any charges and the possible exchange rates.657  

As regards information to be provided to the payer after the payment has been accepted, 

the requirements – although formulated slightly differently – are fairly similar to the 

single transactions covered by a framework contract.658 Accordingly, the PSP must 

(immediately after the receipt of the payment order) communicate to the payment 

service user a reference for the identification of the payment transaction in question.  

The information provided to the payee after receiving the funds is almost identical to 

the information on the payee for single transactions covered by a framework contract. 

                                                        
654 Art. 56 et seq PSD2. 
655 Mavromati 2008, p. 204. 
656 Art. 43-49 PSD2. 
657 Art. 45 PSD2. 
658 Art. 48 PSD2. 
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This is of course logical, since the information on the payee is not affected by whether 

or not there is a framework contract with the payer.659 

 

6. RIGHTS AND OBLIGATIONS OF THE PARTIES TO A PAYMENT 

TRANSACTION 

6.1. Structure and Scope of Title IV  

6.1.1. Structure 

The Title IV of PSD2 contains provisions – as its name indicates – on the “rights and 

obligations of the parties in relation to the provision and use of payment services.” The 

title is divided into four chapters, covering successively: common provisions, the 

authorisation of payment transactions, the execution of payment transactions, and data 

protection. Some provisions on liability already existed under the earlier legislation. 

PSD2, however, consolidates the earlier provisions, while also extending their scope. 

Chapters two and three are the most extensive ones and are the subject of further 

analysis here. Issues related to data protection, regulated in Chapter Four of the Title 

IV of PSD2, are outside the scope of this book. 

The liabilities of the PSP under PSD2 can be divided into two principal categories – 

liability for losses from unauthorised transactions (Chapter Two) and strict liability for 

the non-execution or defective execution of payment transactions (Chapter Three). 

To decide on the liability of a payment service user (PSU) or a payment service provider 

(PSP) for unauthorised transactions,660 it is first necessary to determine whether and 

when the transaction was authorised. That follows from Chapter Three, which first sets 

out the rules on consent and the withdrawal of consent,661 and subsequently on the 

obligations of both the PSU and the PSP in relation to payment instruments.662 When 

dividing the liability for unauthorised transactions, the directive differentiates between 

transactions taking place before an unauthorised or incorrectly executed payment 

transaction is reported, and transactions that took place after that moment.663 Further, 

the directive places the burden of proof of proper authenticating and recording 

transactions on the payment service provider.664 The final two articles of Chapter three 

                                                        
659 Art. 49 PSD2. 
660 Art. 73 and 74 PSD2. 
661 Art. 64 PSD2. 
662 Art. 69 and 70 PSD2. 
663 Art. 71 PSD2 (PSD2 adds a second paragraph to Art. 71). 
664 Art. 72 PSD2. 
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cover refunds and requests for refunds for payment transactions initiated by or through 

a payee.665 

PSD2 added a number of articles not found in PSD1 that relate to the authorisation of 

novel payment services based on the access to the account. Consequently, PSD2 added 

a provision on the confirmation of the availability of funds, rules on access to a payment 

account in the case of a payment initiation service, and rules on access to and use of 

payment account information in the case of account information services.666 

The last section of Chapter Three on the execution of payment transactions establishes 

the strict liability of the payment service provider for non-execution or defective 

execution of payment transactions.667 This section regulates such related matters as: the 

(lack of) consequential damages, 668  the right of recourse, 669  and contributory 

negligence.670 The previous two sections contain provisions on payment orders671 and 

execution time, as well as value dates.672 Finally, PSD2 added provisions on the liability 

in the case of payment initiation services.673  

6.1.2. Scope 

The provisions of Title IV on the rights and obligations are in principle applicable to 

all types of payment service users. The directive states explicitly that Member States 

have the option to apply the provisions of Title IV to microenterprises in the same way 

as to consumers.674  

The possible exclusion of some PSD2 provisions for non-consumers is left to the 

contractual freedom of the parties, i.e. of the payment service provider and the payment 

service user.675 

Regarding the out-of-court redress procedures, the Member States can choose whether 

to apply these provisions to microenterprises or not.676  

The common provisions of Title IV of PSD2 contain a derogation clause for “low value 

payments and electronic money.” Accordingly, payment service providers may agree 

                                                        
665 Art. 76 and 77 PSD2. 
666 Art. 65-67 PSD2.  
667 Art. 89 PSD2. 
668 Art. 91 PSD2. 
669 Art. 92 PSD2. 
670 Art. 88 PSD2. 
671 Art. 78-81 PSD2. 
672 Art. 82-87 PSD2. 
673 Art. 90 PSD2. 
674 Art. 61(3) PSD2. See Part II, 2.4. Consumer & consumer rights.  
675 Art. 51(1) PSD1, Art. 61(1) PSD2.  
676 Art. 51(2) PSD1, Art. 61(2) PSD2. 
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with payment service users not to apply some of the provisions of Title IV for payments 

not exceeding a specific amount.677 

PSD1 only addressed payment transactions inside the EU and was limited to the 

currencies of the Member States.678  PSD2 extends the application of the rules on 

transparency to “one-leg transactions”, thereby covering payment transactions to 

entities outside the EU as far as the “EU part” of the transaction is concerned.679 

6.2. Authorisation of payment transactions 

6.2.1 Consent  

PSD2 allocates the liability for unauthorised payment transactions between a payment 

service provider and a payment service user. Therefore the starting point is to determine 

whether and when the transaction has been authorised.  

A transaction can be considered authorised if the payer consented to the payment 

transaction being executed. In other words, the consent of the PSU addressed to the 

PSP is the sole and absolute condition for authorisation.680  

A payment transaction “may be authorised by the payer prior to or, if agreed between 

the payer and their payment service provider, after the execution of the payment 

transaction.”681 

Although not expressly stated in PSD2, the consent to authorise a payment transaction 

or series of transactions may be communicated in different ways: either directly, 

through the payer himself, or indirectly, though the payee. This depends on the credit 

or debit nature of the payment order.682 

Consent may be withdrawn by the payer at any time, but not after the point in time of 

irrevocability.683 

The parties to a payment transaction must agree on the form and on the exact procedure 

for transmitting consent.684 For framework contracts, this procedure must be included 

in the contractual conditions.685   

                                                        
677 Art. 53 PSD1, Art. 63 PSD2. 
678 See Part II, 5.4. Scope and definitions.  
679 “This should contribute to better information of money remitters, and lower the cost of money 

remittances as a result of higher transparency on the market.” Payment Services Directive: FAQ, 12 

January 2018. https://ec.europa.eu/commission/presscorner/detail/en/MEMO_15_5793.  
680 Mavromati 2008, p. 218. 
681 Art. 51(1) PSD1, Art. 61(1) PSD2. 
682 Mavromati 2008, p. 218. 
683 Art. 80 PSD2; Art. 64(3) PSD2. See Part II, 6.5 Irrevocability of Payment Order.  
684 64(2) and (4) PSD2. 
685 See Part II, 5.5. Transparency of conditions and information requirements.  

https://ec.europa.eu/commission/presscorner/detail/en/MEMO_15_5793
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Payment instruments as defined by PSD2 may be used for the transmission of consent. 

In such cases, and upon agreement between the parties, there may be a spending ceiling 

for payment services.686 

6.2.2. Right/obligation to block the instrument 

Based upon agreement, payment service providers may have “the right to block the 

payment instrument for objectively justified reasons relating to the security of the 

payment instrument, the suspicion of unauthorised or fraudulent use of the payment 

instrument, or in the case of a payment instrument with a credit line, a significantly 

increased risk that the payer might be unable to fulfil its liability to pay.”687 

The PSP must inform the customer about the payment instrument being blocked, and 

the reasons why, without undue delay.688 The EBA Guidelines on the security of e-

payments further specifies that the PSPs should ensure that the framework contract sets 

out the method and terms of notifying the customer, and how the customer can contact 

the PSP to have the internet payment transaction or service “unblocked”.689  

It may be argued that the PSP not only has the right to block the payment instrument, 

but also an obligation to do so for “objectively justified reasons”. Such an obligation 

based on the duty of care towards the service user – or even towards third parties 

adversely affected by the fraudulent use of the payment account – exists irrespective of 

any contractual agreement between the parties.690  

In a recent case, the Dutch appellate court held ING bank liable for a breach of duty of 

care based on the fact that the bank knew of unusual bank account transactions and 

potential risks for a third party who had transferred significant amounts to a fraudulent 

bank account, but did not act with care. The bank did not conduct a sufficiently diligent 

investigation into the unusual transactions, and did not block the bank account in 

time.691 

In order to comply with public law requirements, among other things, a PSP must 

monitor and evaluate suspicious and or high risk transactions, and subsequently block 

any fraudulent payment transactions.692 In line with the discussed case, a bank also 

owes a duty of care towards the user of a payment account, or even towards a third 

                                                        
686 Art. 68(1) PSD2. 
687 Art. 68(2) PSD2. 
688 Art. 68(3) PSD2. 
689 EBA, 2014, p. 17.  
690 See Part IV, 4 Case 3: Unauthorised transactions.  
691 Gerechtshof Amsterdam, 14 May 2019 (Footlocker vs ING). 
692 AML Directive of 2015; EBA, 2014, p. 20.  
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party that suffered damages as a consequence of the fraudulent use of the payment 

account, and can be held liable for the damages.693   

6.2.3. Burden of proof 

PSD2 places the burden of proof of whether the transaction was properly authorised 

and executed on the PSP.694 The burden of proof is, however, limited to submitting 

evidence of elements that are under control of the service provider.  

It is for the PSP to prove that the payment transaction was authenticated, accurately 

recorded and not affected by any technical breakdown or other deficiency.  

Further, the directives give the “benefit of doubt” to the user, as the use of a payment 

instrument recorded by the payment service provider is not, in itself, deemed sufficient 

to prove either the proper authorisation of the transaction, or that the payer acted 

fraudulently.695  

6.2.4. Obligations of the PSU and PSP in relation to payment instruments 

PSD2 imposes a distinctive set of obligations in relation to payment instruments on the 

payment service user on one side, and on the payment services provider on the other.696  

Accordingly, the PSU bears the obligation to use the instrument according to the terms 

provided, among other things, and to keep the personalised security features safe.697 

Further, the user is obliged to notify – without undue delay – any cases of loss, theft or 

misappropriation of the payment instrument, or any unauthorised use.698  

The PSP is obliged to provide the personalised security features only to the user, and 

not to send unsolicited payment instruments except for the replacement of an old 

payment instrument.699  

As mentioned, the moment of notification is critical for the allocation of liability for 

unauthorised transactions. The PSP must, therefore, guarantee easy access to the 

notification procedures – e.g. via a customer service phone line – in the case of loss, 

                                                        
693 “ING's duty of care towards Foot Locker also serves to protect against the damage suffered by Foot 

Locker, namely damage resulting from fraud with a bank account. The fact that ING should take such 

interests into account, also for the protection of professional victims, is consistent with the fact that 

banks have a statutory duty to combat financial and economic crime.” Gerechtshof Amsterdam, 14 

May 2019 (Footlocker vs ING) Par 2.18. 
694 Art. 72 PSD2. 
695 Art. 72(2) PSD2.  
696 Art. 69 and 70 PSD2.  
697 Art. 69(1) and 69(2) PSD2. 
698 Art. 69(1) PSD2. 
699 Art. 70(1) PSD2. 
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theft or unauthorised transactions.700 The PSP must prevent all use of the payment 

instrument once such a notification has been made.701 

6.2.5. Confirmation on the availability of funds  

Issuing a payment instrument – including card-based payment instruments – is one of 

the payment services that fall within the scope of PSD2.702  

PSD2 allows “third party” payment service providers – which, for example, could be a 

bank not servicing the account of the payer – to issue card-based payment instruments 

to that account, and to execute card-based payments from that account.703  

 For the purpose of executing a payment transaction, such a “third party” payment 

service provider can request information from the PSP servicing the account on whether 

there are sufficient funds on the account to make a particular payment transaction. 

The information can be provided only if the payer has given explicit consent, in 

advance, to the PSP servicing the account, to provide such information to the “third 

party” payment service provider. Further, the payment account of the payer must be 

accessible online at the time of the request, otherwise it is not technically possible to 

obtain the required information.704 

Entities offering payment instruments or payment initiation services will only be able 

to receive a yes/no answer as to the availability of funds for a specific transaction. That 

information must not be stored or used for purposes other than for executing the card-

based payment transaction.705 The PSP servicing the account is not allowed to block 

the related funds on the payer’s account.706 

One of the most significant amendments to PSD2 is the introduction of payment 

initiation and account information services. 707  A “payment initiation service” is a 

service to initiate a payment order at the request of the PSU, with respect to a payment 

account held at another PSP.708 Payment initiation services include, for example, iDeal 

in the Netherlands.709 The “account information service” means an online service to 

provide consolidated information on one or more payment accounts held by the user 

                                                        
700 Art. 70(1) PSD2. 
701 Art. 70(1) PSD2. 
702 Payment instruments cover payment cards, such as debit cards and credit cards, and also 

personalised device or set of rules agreed between the issuer and the user used to initiate a payment. 
703 The provisions do not apply to card-based payment instruments on which electronic money is 

stored, as defined by the Electronic Money Institutions Directive. Art. 65(6) PSD2. 
704 Art. 65(1) PSD2. 
705 Art. 65(3) PSD2. 
706 Art. 65(4) PSD2. 
707 See Part I, 8.2.1. Defining payment services.  
708 Art. 4(15) PSD2. 
709 www.ideal.nl.  

http://www.ideal.nl/
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with one or more PSPs.710 PSD2 regulates in detail the provision of both services and 

introduces rules on access to payment accounts in the case of a payment initiation 

service, as well as rules on access to and use of payment account information in the 

case of an account information service.711  

6.3. Liability for unauthorised transactions 

6.3.1. Concept  

The concept of liability of payment service providers for unauthorised transactions has 

been around for two decades. Recommendation 97/489 enclosed provisions for such 

liability and PSD1 gave them binding force.712 PSD1 further extended the liability for 

unauthorised transactions to all payment services covered by the directive, and not only 

those using “electronic payment instruments”. PSD2 updates the provisions on the 

liability for unauthorised payment transactions and further lowers the cap on the payer’s 

liability. 

6.3.2. PSP’s liability for unauthorised transactions 

PSD2 provides for refund rights for unauthorised transactions.713 The principle of an 

immediate refund on all unauthorised transactions applies unconditionally to all users, 

and is, therefore, not constricted to consumer-users. 

According to PSD2, in the case of unauthorised payment transactions, the payment 

service provider has to immediately refund the amount of the unauthorised payment 

transaction, or to restore the payment account to the previous situation. 714  This 

obligation applies as long as the payer has met all notification requirements without 

undue delay and within a thirteen-month deadline.715 

Unauthorised transactions are closely linked to the issue of fraud. PSD2 therefore adds 

a clause stating that the PSP must immediately refund to the payer the amount of the 

unauthorised payment transaction, “except where the payer’s payment service provider 

has reasonable grounds for suspecting fraud and communicates those grounds to the 

relevant national authority in writing.”716 

                                                        
710 Art. 4(16) PSD2. 
711 Art. 66 and Art. 67 PSD2. 
712 Art. 60 and 61 PSD1, Art. 73 and 74 PSD2; The Commission Recommendation 97/489/EC 

provided recommendations as to liability in cases of unauthorised payment transactions made with a 

payment instrument, including limitation on liability of EUR 150 when instrument is lost or stolen. 
713 Art. 73 and 76 PSD2. 
714 Art. 73(1) PSD2. 
715 Art. 71 PSD2.  
716 Art. 73(1) PSD2. 
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As mentioned above, when compared to PSD1, PSD2 expands the scope of regulation 

by adding, among other things, payment initiation services to the list of payment 

services.717 Consequently, PSD2 introduces a separate paragraph regulating the PSP’s 

liability for an unauthorised transaction involving payment initiation services.718 In 

short, the following parties can be involved in a payment transaction using a payment 

initiation service: the payer, the payment initiation service provider (PISP), the account 

servicing payment service provider (ASPSP), i.e. the bank, and the payee.  

Under PSD2, the account servicing payment service provider must immediately refund 

the amount of the unauthorised transaction to the payer. The account servicing PSP 

subsequently has a right of recourse towards the payment initiating payment provider. 

The burden of proof that the transaction was properly authenticated etc. rests on the 

latter.719  

The underlying rationale for this provision is that the payment service user has the 

primary relationship with the PSP holding the account, and should not be put in the 

position of searching into the chain of the parties involved in the payment process to 

obtain a refund.  

Regarding the potential consequential damages, i.e. for further financial compensation, 

the directive refers to the law applicable to the contract between the payer and the PSP, 

or the payer and the PISP.720 

6.3.3. Payer’s liability for unauthorised payment transactions  

(i) Notification 

When dividing the liability for unauthorised transactions between the PSU and the PSP, 

the directives differentiate between transactions taking place before the loss, theft or 

misappropriation of a payment instrument such as a debit card, or the unauthorised use 

thereof, is notified, and transactions that took place after notification is made.721 The 

notification plays therefore an important role.722  

As mentioned, the payment service provider must ensure that appropriate means are 

available at all times, enabling the user to report the loss, theft or misappropriation.723 

                                                        
717 See Part I, 8.2.1. Defining payment services. 
718 Art. 73 PSD2. 
719 Art. 73(2) The burden is on the payment initiation service provider to prove that, within its sphere of 

competence, the payment transaction was authenticated, accurately recorded and not affected by a 

technical breakdown or other deficiency linked to the payment service of which it is in charge.   
720 Art. 73(3) PSD2. 
721 Art. 71 PSD2 (PSD2 adds Art. 71(2)). 
722 Steennot 2008. Art. 69(1)(b) PSD2.  
723 Art. 70 PSD2. 
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(ii) User’s limited liability 

Where an unauthorised payment transaction is initiated by a payment instrument, PSD1 

limited the user’s liability to EUR 150, in the event that a payment instrument has been 

lost or stolen, or when the payment instrument has been misappropriated.724  

PSD2 further lowers the limit on user’s liability to EUR 50. 725  There are two – 

seemingly contradictory – policy considerations behind setting the user’s liability at 

EUR 50. Firstly, the user should be liable to some extent, in order to provide an 

incentive for notification. 726  Secondly, a relatively limited amount is meant to 

strengthen trust in payment instruments and to reduce the risk to individual users.727 

The directives set out two general situations when the liability cap applies. First, when 

a payment instrument has been lost or stolen. Second, when a user fails to keep the 

personalised security features safe and the payment instrument has been 

misappropriated.728 This would apply, for example, to the circumstances when a family 

member “borrows” a payment card to make online purchases.729  

PSD2 further limits the liability of the payment services user, stating that the liability 

limit will not apply if the loss, theft or misappropriation of a payment instrument was 

not detectable to the payer prior to a payment being made. Situations where the payer 

acted fraudulently will, of course, be excluded.  

At the same time, PSD2 shifts the liability onto the PSP if the loss related to an 

unauthorised payment transaction was caused by an act or lack of action of an 

employee, agent or branch of a payment service provider.730 Those new provisions of 

PSD2 clearly provide for more substantive protections to the users of payment services.  

(ii) Zero liability after notification 

Once the loss, theft or misappropriation have been notified, the user incurs no further 

financial consequences and only remains liable if it is found that they acted 

fraudulently.731 The EU legislator tried to provide an incentive for payment service 

                                                        
724 Art. 61(1) PSD2. 
725 Art. 74(1) PSD2. 
726 Recital 32 PSD1. This can of course be a higher or a lower amount. 
727 Study on the Impact of Directive 2007/64/EC, 2013, p. 239. 
728 Art. 74(1) PSD2 simplifies the wording stating that “The payer may be obliged to bear the losses 

relating to any unauthorised payment transactions, up to a maximum of EUR 50, resulting from the use 

of a lost or stolen payment instrument or from the misappropriation of a payment instrument.” 
729 Savin 2013, p. 178. 
730 Or of an entity to which its activities were outsourced, see Art. 74(1) PSD2. 
731 Art. 74(3) PSD2. 
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users to notify their providers as soon as possible of any theft or loss, and in this way 

to avoid further unauthorised transactions.732 

Further, a payer is not liable if the PSP did not provide means for notification. In other 

words, if there is no phone number or online notification procedure available 24/7, the 

user will not be held liable, except where it is found that they acted fraudulently. 

6.3.4. Gross negligence 

(i) Fraud and gross negligence 

According to PSD2, the payment services user bears all the losses, without any upper 

limit and irrespective of any notification to the PSP, of any unauthorised transactions if 

they were “incurred by acting fraudulently or by failing to fulfil one or more of the 

obligations set out under Article 69 with intent or gross negligence.” 733  The EU 

legislator does not extend the liability of the PSU to simple negligence, but explicitly 

requires “intent”, “gross negligence” or “fraudulent use”.734  

On this matter, PSD2 did not introduce a novel regime. On the contrary, the provision 

is in line with Article 61 of PSD1, and already Recommendation 97/489 contained an 

almost identical provision by rendering the holder fully liable when acting “with 

extreme negligence or fraudulently.”735 It therefore seems that the EU policy in respect 

of the user’s liability has been consistent over the past two decades. 

While the reference to “fraudulent use” does not cause much controversy, the reference 

to the notion of “gross negligence” has been posing more interpretational difficulties.  

The Study on the Impact of PSD1 revealed significant differences in the application of 

the provisions on a user’s liability in the Member States.736 Reports from the complaints 

boards indicate that in some Member States – e.g. in Bulgaria – users were not liable 

even up to the limit of EUR 150, unless the payment service provider, who bears the 

general burden of proof, can prove otherwise.737   

In Germany, the situation was rather the opposite: users bore all losses arising from the 

unauthorised use of payment instruments.738  The report of the ombudsman of the 

association of German banks stated that, in practice, a user could not, as a rule, disprove 

                                                        
732 Mavromati 2008, p. 222. 
733 Art. 74(1) PSD2. 
734 Mavromati 2008, p. 224. 
735 Art. 6 Recommendation 97/489. 
736 See Part IV, Case 3 and Case 4, and differing approaches of the national out-of-court complaint 

handling authorities. 
737 Report by the Bulgarian National Bank, after the Study on the Impact of Directive 2007/64/EC, 

2013 p. 241. 
738 Study on the Impact of Directive 2007/64/EC, 2013, p. 241. 
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the prima facie evidence favouring the payment service provider.739 Consequently, 

while in some Member States, consumers or users were not even liable up to the limit 

established by the directive, in others they continued to bear the whole loss, as they did 

before PSD1 was transposed into national law. 

This shows that, notwithstanding the aim of PSD1 to harmonise the user’s liability 

within the European Union, the liability of users still differed significantly due to the 

varying interpretations of the notion of gross negligence.740  

(ii) Narrow interpretation  

The provisions of PSD2 make use of the notion of “gross negligence”, but do not define 

the notion. 741  Recital 72 in the preamble to PSD2, however, contains some 

interpretational guidance. Firstly, “in order to assess possible negligence or gross 

negligence on the part of the payment service user, account should be taken of all of 

the circumstances.” Further, the recital mentions two – seemingly conflicting – 

suggestions.742 On the one hand, “the evidence and degree of alleged negligence should 

generally be evaluated according to national law.” On the other hand, however, the 

recital specifies that the concept of gross negligence should be understood narrowly, 

stating: 

“while the concept of negligence implies a breach of a duty of care, gross negligence 

should mean more than mere negligence, involving conduct exhibiting a significant 

degree of carelessness; for example, keeping the credentials used to authorise a 

payment transaction beside the payment instrument in a format that is open and 

easily detectable by third parties” (emphasis added).”  

The concept of “gross negligence” – as stated in the preamble to PSD2 – appears to be 

in line with the understanding of the notion of “gross negligence” in the Draft Common 

Frame of Reference (DCFR).743 The DCFR is a result of extensive comparative studies 

by the Study Group on a European Civil Law and the Research Group on EC Private 

Law (Acquis Group). The project was funded by the European Commission and the 

final version of the results was published in 2009. Even though the DCFR does not have 

any binding force, it may be seen as authoritative as regards the meaning of the notion 

of “gross negligence” in the EU Member States.  

  

                                                        
739 Ombudsmann der privaten Banken, Tätigkeitsbericht 2010, p. 82, after the Study on the Impact of 

Directive 2007/64/EC, 2013. 
740 Annex 3.11 to Study on the Impact of Directive 2007/64/EC, 2013. 
741 Art. 69 and 74(1) PSD2. Art. 56 and 59 PSD1. 
742 Recital 33 PSD1 contained only the first part. Recital 72 PSD2 added the interpretation of the notion 

of gross negligence. 
743 DCFR, 2009. 
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Annex 1 to the DCFR defines the notion of “gross negligence” as follows:  

“There is “gross negligence” if a person is guilty of a profound failure to take such 

care as is self-evidently required in the circumstances.”744,745 

Although neither the preamble to PSD2 nor the DCFR are binding upon the courts, they 

set the tone for the interpretation of the notion of “gross negligence”, i.e. the concept is 

to be interpreted in a very restrictive manner. 

(iii) Autonomous interpretation 

Further, the relevant provisions of PSD2 regulate the liability of the payment service 

user and the notion of “gross negligence” without reference to national law.746 This 

means – regardless of what the first part of Recital 72 may suggest – that, within the 

field of payment services covered by PSD2, this notion should now be interpreted 

autonomously, in line with the directive.  

The CJEU, in the Linster case, interpreting the terms “specific act of national 

legislation” and “project” used in Article 1(5) of the Directive on the Assessment of the 

Effects of Certain Public and Private Projects on the Environment 747  stated the 

following: 

“The need for uniform application of Community law and the principle of equality 

require that the terms of a provision of Community law which makes no express 

reference to the law of the Member States for the purpose of determining its 

meaning and scope must normally be given an autonomous and uniform 

interpretation throughout the Community; that interpretation must take into 

account the context of the provision and the purpose of the legislation in 

question.”748  

Similarly, the CJEU stated in a number of cases that the expressions used in Article 

4(2) of the Unfair Contract Terms Directive “must normally be given an autonomous 

and uniform interpretation throughout the European Union, which must take into 

account the context of that provisions and the purpose of the legislation in question.”749   

                                                        
744Annex 1 to the Draft Common Frame of Reference (DCFR), p. 1595. 
745 An example how gross negligence should be understood can be found in the Comments to Art. VI.–

3:101: Intention, Comment D (p. 1367), where the difference between damage caused intentionally and 

gross negligence is explained, and particularly in the Comments to Art. VI.–3:102: Negligence, 

Comment B, p. 1371.  
746 Art. 69 and 74(1) PSD2.  
747 Council Directive of 1985 on the assessment of the effects of certain public and private projects on 

the environment. 
748 Linster, Case C-287/98; Ekro, Case C-327/82, paragraph 11.  
749 Kásler and Káslerné Rábai, Case C-26/13, para 37 and 38; Matei, Case C-143/13, para 50; 

Andriciuc and others Case C-186/16, para 34. 
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Autonomous interpretation means interpreting a legal concept as an independent 

European law concept.750 The Court pursued the same line of interpretation in more 

recent tax-law cases.751 

Following the discussed line of reasoning, the concept of “gross negligence” should be 

given an autonomous and uniform interpretation. Further, such an interpretation should 

take into account the context of the provisions and the purpose of PSD2, which is, 

among other things, “a high level of consumer protection in the use of those payment 

services across the Union as a whole.”752 

(iv) Interpretation by ADR entities.  

As discussed above, the apparent practice of interpreting the concept of “gross 

negligence” according to national laws by the authorities handling out-of-court 

complaints should be replaced by a more harmonised approach under PSD2.753 This 

harmonisation may, however, meet more challenges in practice.  

Given the nature of consumer financial complaints, disputes regarding the provision of 

those services have traditionally been submitted to authorities handling out-of-court 

complaints. There is, however, no reference procedure that would enable those 

authorities to refer questions to the CJEU for a preliminary ruling. Such a ruling could 

bring a more harmonised interpretation of the notion of gross negligence.754 

According to EU law, as interpreted by the CJEU, only courts can refer preliminary 

questions regarding the interpretation of EU legislation to the CJEU. Since authorities 

handling out-of-court complaints are not considered to be courts, they do not have the 

possibility to refer questions to the CJEU. It seems unlikely that the CJEU will change 

its line of thinking in this respect.755  

                                                        
750 Salachová and Vítek, 2013, p 305. 
751 Cristal Union, Case C-31/17, “According to settled case-law, provisions concerning exemptions 

provided for by Directive 2003/96 must be given an autonomous interpretation, based on their wording 

and the scheme of that directive and the objectives pursued by the latter (see, to that effect, judgments 

of 3 April 2014, Kronos Titan and Rhein-Ruhr Beschichtungs-Service, Case C-43/13 and C-44/13, 

paragraph 25, and of 13 July 2017, Vakarų Baltijos laivų statykla, Case C-151/16, paragraph 24 and the 

case-law cited).”  
752 Recital 6 PSD2. 
753 The term “authority handling out-of-court complaints” is used as an equivalent of “ADR entity” as 

defined by the ADRD of 2013. Art. 4.1(h) ADRD, “ADR entity’ means any entity, however named or 

referred to, which is established on a durable basis and offers the resolution of a dispute through an 

ADR procedure and that is listed in accordance with Art. 20(2).  
754 The Court of Justice of the European Union (CJEU) issues preliminary rulings interpreting the EU 

law in response to a request from a court or tribunal of a EU Member State. A preliminary ruling is a 

final determinations of the EU law. Article 267 of the Treaty on the Functioning of the European 

Union. 
755 Loos, 2015, p 12. Cf. CJEU 23 March 1982, Nordsee / Reederei Mond, Case 102/81; Denuit and 

Cordenier Case 125/04; Umweltanwalt von Kärnten, Case C-205/08. 



153 
 

It has been argued that there are two possibilities to open the path for submitting 

questions to the CJEU by the authorities handling out-of-court complaints. The first, 

although highly unlikely, is the amendment of the EU Treaties. The second one would 

require a change to the national laws in order for the authorities handling out-of-court 

complaints to refer questions to the national courts. Those courts could then, in turn, 

refer a question to the CJEU for a preliminary ruling. 756  To date, however, no 

amendment of the EU treaties has been proposed, and nor, to my knowledge, has any 

amendment been proposed at a national level. 

Therefore, as long as the ordinary courts do not handle consumer financial complaints, 

and as long as the out-of-court dispute resolution authorities are not allowed to refer 

questions to the CJEU for a preliminary ruling, the practice of diverging interpretations 

of the concept of “gross negligence” in line with that notion under the respective 

national laws will likely continue. 

There is, however, a possibility that a more uniform interpretation can be obtained via 

a different avenue: cooperation among national recognised ADRs. Fin-Net is a network 

of national organisations responsible for settling consumer complaints in the area of 

financial services out-of-court. It was set up by the European Commission in 2001 to 

further the goal of cooperation among national ADRs, and to provide consumers with 

access to ADR procedures in cross-border disputes. It remains to be seen whether this 

cooperation will bring more uniformity regarding such matters as the interpretation of 

concepts like “gross negligence”.  

(v) Burden of proof 

As discussed in the previous sections, PSD2 places the burden of proof of whether the 

transaction was properly authorised and executed on the PSP.757 The “benefit of the 

doubt” should be given to the user, and the use of a payment instrument recorded by 

the PSP should not be sufficient to prove that the payment transaction was authorised 

by the payer, or that the payer acted fraudulently or failed, with intent or gross 

negligence, to fulfil the payer’s obligations under Article 69 of PSD2. 

Further, PSD2 added the following provision – which did not exist under PSD1 – “the 

payment service provider […] shall provide supporting evidence to prove fraud or gross 

negligence on part of the payment service user.”758  

Recital 72 further indicates that “contractual terms and conditions relating to the 

provision and use of a payment instrument, the effect of which would be to increase the 

                                                        
756 Loos, 2010, p. 12-127 (p. 115). 
757 See Section 6.2 on Authorisation of payment transactions and Section 6.2.3. on Burden of proof. 
758 Art. 72(2) PSD2. 
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burden of proof on the consumer or to reduce the burden of proof on the issuer should 

be considered null and void.”  

Moreover, in specific situations, and in particular where the payment instrument is not 

present at the point of sale, such as in the case of online payments, it is appropriate that 

the payment service provider be required to provide evidence of alleged negligence, 

since the payer’s means to prove the absence thereof are very limited in such cases.759 

6.3.5. Zero-liability policies. 

As discussed above, PSD2 limits the payer’s liability for unauthorised payment 

transactions to EUR 50. The leading card networks, i.e. Visa, MasterCard and 

American Express, further lower the liability threshold through the use of what are 

known as “zero-liability policies”. The policies apply to both debit and credit cards, 

with exceptions of commercial cards and unregistered prepaid cards, such as gift 

cards.760  

In general, under a zero-liability policy, a cardholder will not be subject to any liability 

for unauthorised transactions, unless the requirements listed in the policy were not met. 

MasterCard’s zero-liability protection states that the cardholder will not be held 

responsible for unauthorised transactions as long as reasonable care was used when 

protecting the card from loss or theft, and the loss or theft was promptly reported to the 

financial institution.761 

To benefit from Visa’s zero-liability policy, cardholders must use care to protect their 

card and must notify their issuing financial institution immediately of any unauthorised 

use. Under the policy, the issuers must replace funds taken from the cardholder’s 

account as the result of an unauthorised credit or debit transaction within five business 

days of notification. Replacement funds are provided on a provisional basis and may 

be withheld, delayed, limited, or rescinded by the issuer based on gross negligence or 

fraud, a delay in reporting the unauthorised use, an investigation and verification of a 

claim, and account standing and history.762 

American Express’s fraud protection policy states that the user will not be held 

responsible for any fraudulent charges as long as reasonable care was taken to 

protect the account details and that notification is made as soon as the card or eligible 

                                                        
759 Recital 72 PSD2. 
760 The policies have a universal reach as they apply to the cards issued the EU as well as in the U.S. See 

Part III, 4 and 5.  
761 Mastercard UK: https://www.mastercard.co.uk/en-gb/about-mastercard/what-we-do/terms-of-

use/zero-liability-terms-conditions.html  
762 Visa UK: https://www.visa.co.uk/pay-with-visa/security/zero-liability.html  

https://www.mastercard.co.uk/en-gb/about-mastercard/what-we-do/terms-of-use/zero-liability-terms-conditions.html
https://www.mastercard.co.uk/en-gb/about-mastercard/what-we-do/terms-of-use/zero-liability-terms-conditions.html
https://www.visa.co.uk/pay-with-visa/security/zero-liability.html
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device is found to have been lost or stolen, or the user suspects that it is being used 

without permission.763 

Even though the language of the policies differs – Mastercard and AmEx require 

reasonable care in handling the card, while Visa’s policy uses the concept of gross 

negligence – the actual standards appear to be the same.764 

As discussed above, under PSD2 the user may bear the losses from any unauthorised 

transaction up to a maximum of EUR 50, where it results from the use of a lost or stolen 

payment instrument, or from the misappropriation of a payment instrument.765 The 

payer will, however, bear all the losses from a fraudulent act, or by failing to fulfil the 

obligations in relation to a payment instrument, either with intent or due to gross 

negligence.766 

The card networks’ “zero-liability policies” mirror PSD2’s user liability requirements. 

Consequently, if agreed upon in the contract, by applying the same rules the card 

networks can lower the user’s liability thresholds provided by PSD2 to zero. However, 

the interpretation of the notion of gross negligence under the card networks’ policies 

should be in line with the understanding of this concept under PSD2.   

6.3.6. No authentication, no liability 

PSD2 introduces strict security requirements for initiating and processing electronic 

payments. This stricter approach is intended to reduce fraud, especially for online 

payments, and to protect the confidentiality of the user’s data. 

In general, PSD2 introduces an obligation for payment service providers to apply so-

called strong customer authentication. Strong customer authentication is required for 

accessing payment accounts online, for initiating an electronic payment transaction, 

and for carrying out any action through a remote channel, which may imply a risk of 

payment fraud or other abuses.767  

The “authentication” procedure serves the purpose of verifying the identity of a 

payment service user or the validity of the use of a specific payment instrument.768  

                                                        
763 American Express:  https://www.americanexpress.com/ca/en/benefits/service-security/fraud-

protection/  
764 FAQ: Reasonable care includes practices such as: Contacting us as soon as you realise your Card or 

device on which your account information has been added has been lost or stolen/ Advising us if a 

renewal card has not been received/ Advising us if someone else learns of your PIN or code/ 

Contacting us if you suspect that your account is being misused/ Protecting your PIN, code and device 

access from others, including your family and close friends/ Safe computing (e.g. encryption, virus 

scanning software, firewall, anti-spyware software and other similar safeguards). 
765 Art. 74(1) PSD2. 
766 Art. 74 PSD2. 
767 Art. 97 PSD2. 
768 Including the use of the user’s personalised security credentials. Art. 4(29) PSD2. 

https://www.americanexpress.com/ca/en/benefits/service-security/fraud-protection/
https://www.americanexpress.com/ca/en/benefits/service-security/fraud-protection/
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“Strong customer authentication” – as the name indicates – is a robust authentication 

method based on the use of two or more elements that are independent, in that a breach 

of one does not compromise the reliability of the others.769  

The elements for authentication are categorised as: knowledge (something only the user 

knows, e.g. a password or a PIN), possession (something only the user possesses, e.g. 

the card or an authentication code generating device) and inherence (something 

reflecting characteristics of the user, e.g. the use of a fingerprint or voice 

recognition).770  

If the payer’s PSP does not require strong customer authentication, the transaction is 

not considered properly authenticated and therefore the payer will not bear any financial 

losses for such a transaction. Unless, of course, due to acting fraudulently. 

The payee’s PSP will refund the payer’s PSP the financial damage caused by the failure 

to accept strong customer authentication.771  

6.3.7. Payment transactions where the amount is not known in advance  

PSD2 enhances consumer protection by introducing a new provision regarding 

payment transactions with a payment amount not known in advance.772 Payments for 

car rentals or hotel bookings are typical card-based transactions, initiated by or through 

the payee, for which the regulation is intended.  

The payee is only allowed to block funds on the account of the payer if the payer has 

given consent regarding the exact amount that can be blocked.773 The payer’s payment 

service provider will immediately release the blocked funds after having received 

information about the exact amount, and at the latest after having received the payment 

order.774 

6.4. Refund for authorised payment transactions 

6.4.1. The payer’s right to a refund 

The PSP’s obligation to immediately refund to the payer the amount of the unauthorised 

payment transaction has been discussed above. 

                                                        
769 For remote transactions, such as online payments, the security requirements go even further, 

requiring a dynamic link to the amount of the transaction and the account of the payee, to further 

protect the user by minimising the risks in case of mistakes or fraudulent attacks. 
770 Art. 4(30) PSD2.  
771 Art. 74(2) PSD2. 
772 Art. 75 PSD2. 
773 Art. 75(1) PSD2. 
774 Art. 75(2) PSD2, applicable e.g. to credit card pre-authorisation.  
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PSD2 also contains a set of rules concerning refunds for authorised payment 

transactions initiated by or through a payee, i.e. direct debits or preauthorised card 

transactions.775 

The PSU is entitled to a refund from their PSP in the event of an already authorised and 

executed payment transaction in two situations: when the authorisation did not specify 

the exact amount of the payment transaction, or when the amount of the payment 

transaction exceeded the amount the payer could reasonably have expected.776 The 

refund must be in the full amount of the executed payment transaction. 

The refund right with respect to an unexpected and excessive debit is a response to the 

risks faced by users making use of direct debits or pre-authorised card transactions.777 

This refund right is a customer protection measure, providing security to consumers 

against unexpectedly large debits in situations when the user is not aware of the amount 

in advance.778  

These protections apply to direct debits and to pre-authorised card transactions most 

often used by travel services such as tour operators, car rentals or hotels. As mentioned 

above – in addition to the general refund rights –PSD2 introduces additional protections 

for card-based payment transactions when an unknown amount of funds is blocked on 

the payer’s payment account. 779  Firstly, the payer’s PSP may block funds on the 

account only if the payer has given consent to the exact amount of funds to be blocked. 

Secondly, the PSP must release the blocked funds immediately after receiving the 

information about the exact amount of payment transaction, or at the latest immediately 

after receiving a payment order. Jointly, those provisions constitute a robust consumer 

protection regime.  

PSD2 foresees two alternative scenarios with regard to the refund right of the payer. In 

the first scenario, the framework contract for direct debits may provide that the payer 

is entitled to a refund even if the conditions mentioned above are not met. This 

provision lets the PSPs adopt more favourable conditions for the payers. 

The second scenario refers to a contractual condition mentioned in the framework 

contract whereby the payer is not entitled to a refund after giving consent to execute 

the payment transaction directly to the PSP, where information on the future payment 

transaction was provided or made available.780 

                                                        
775 Art. 76 and 77 PSD2. 
776 Taking into account the previous spending pattern, the conditions in the framework contract and 

relevant circumstances of the case. Art. 76(1) PSD2. 
777 Study on the Impact of Directive 2007/64/EC, 2013, p. 242. 
778 Study on the Impact of Directive 2007/64/EC, 2013, p. 242. 
779 Art. 75 PSD2. 
780 Art. 76(3) PSD2. 
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This provision aims to achieve a balance between payers, payees and PSPs, and to avoid 

the excessive use of refund rights.781 

6.4.2. Requests for refunds 

The payer can request a refund within eight weeks from the date on which the funds 

were debited.782 The EU legislator then imposes a deadline of ten business days on the 

PSP to provide an answer: either a refund or a justified refusal, together with an 

indication of the appropriate dispute resolution bodies that can be contacted in the event 

that the PSU does not accept the justification provided.783 

The refund right of the PSU does not affect the liability of the payer towards the payee 

in their underlying contractual relationship in any respect. This means that if the payer 

makes use of their refund rights under the directives, the liability towards the payee 

remains, as the discharge of the money obligation has not taken place, assuming of 

course that the obligation has not expired for a different reason (e.g. if the contract was 

avoided due to a defect of consent, or was terminated for non-performance).  

The Study on the Impact of PSD1 demonstrated the overall positive effect of the refund 

rules. However, it appears that in some Member States the refund rules under PSD1 

were less favourable for users than the refund regime that was in place before the 

adoption of PSD1. PSD1 restricted the right of refund to transactions in unspecified or 

excessive amounts. It also limited the time for requesting a refund to eight weeks from 

the debit date. Until the implementation of PSD1 in Germany, for example, refunds for 

national direct debits were, in principle, possible without any time limitation at all.784 

Some Member States extended the refund rights to all direct debits – i.e. an 

unconditional right to a refund, regardless of whether the payer was surprised by the 

amount debited – either through national legislation or by voluntary agreements on the 

part of the providers of direct debit services.785 

In response to these discrepancies, and to further enhance consumer protection, PSD2 

provides for the unconditional refund right that already existed for SEPA direct debit 

(i.e. direct debits in euro). In such cases, payers can request a refund even in the case 

of a disputed payment transaction.786 

                                                        
781 Mavromati 2008, p. 243. 
782 Art. 63 PSD1, Art. 77 PSD2. 
783 Art. 63(2) PSD1, Art. 77(2) PSD2. 
784 “Germany has proven that the open standard of in general refundable direct debits worked out well. 

Consumers in general did keep to the rules and did not abuse their powers with direct debits.” Study on 

the Impact of Directive 2007/64/EC, 2013, p. 244. 
785 E.g. Polish Study on the Impact, 2013, p. 242. 
786 Art. 76(1) PSD2. 
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6.5. Irrevocability of a payment order 

One could define the revocability of payment orders as the cancellation of a payment 

order that is not yet final, i.e. in the period before the customer’s order is accepted by 

the bank. Certainly, revocability may be justified in the event of fraudulent use of a 

payment order, or in case of a lost or stolen verification instrument. These issues are, 

however, qualified as “unauthorised transactions”, as described in the previous 

sections.  

The corresponding articles of PSD2 are entitled “irrevocability of a payment order” and 

state that PSUs cannot revoke a payment order once it has been received by the payer’s 

PSP.787 The point of receipt of the payment order has therefore been fixed as the point 

in time when the payment order becomes irrevocable.  

The situation may be different in the event of a payment order to be executed on a 

specific date in the future (for direct debits). In such cases, there is always the possibility 

for the parties to agree on a date of irrevocability, but only up to one business day prior 

to the agreed execution date.788 

After the time limits specified above, the payment order may be revoked only if agreed 

between the PSU and the PSP. If agreed in the framework contract, the PSP may charge 

for revocation.789 

6.6. Execution times, value dates 

6.6.1. General provisions 

PSD2 provides a time limit of one working day for the execution of payment 

transactions.790 This means that the amount of the payment transaction must be credited 

to the payee’s PSP’s account – not to the payee’s own account – by the end of the 

business day following the receipt of the payment order.791 An additional working day 

is allowed in respect of paper-based payment orders. Shorter maximum execution times 

may be provided for national payment transactions.792 

                                                        
787 Art. 80(2) PSD2 “Where the payment transaction is initiated by or through the payee, the payer may 

not revoke the payment order after transmitting the payment order or giving their consent to execute 

the payment transaction to the payee.”  
788 Art. 80(3) PSD2.  
789 Art. 80(5) PSD2. 
790 Art. 69 PSD1, Art. 83 PSD2. 
791 A payment transaction in euros, national payment transactions in the currency of the Member State 

outside the euro area, and payment transactions involving one currency conversion between the euro 

and the currency of a member State. Art. 82 PSD2.  
792 Art. 86 PSD2. 
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Further, the credit value date for the payee’s payment account will be on the same day 

as the day on which the amount of the payment transaction is credited to the payee’s 

PSP’s account.793  

Before PSD1, the execution times varied considerably between the Member States. 

According to information provided by credit institutions, execution deadlines ranged 

from same-day execution (mostly for national transactions) up to as much as 10 days.794 

The discussed provisions drove a significant shortening of execution times for payment 

transactions. 

Consumer associations have frequently mentioned shorter execution times as a positive 

impact of PSD1.795  Moreover, the position of the user was strengthened with the 

introduction of a clear value date and the immediate availability of funds. 

6.6.2. Execution times and (non) revocability of instant payments  

PSD1 introduced maximum time limits for the execution of payment transactions and 

PSD2 upholds those time limits. Recent years, however, have brought an unprecedented 

acceleration in payment processing, enabling payment transactions to be executed 

within a time limit far below the requirements set by the directives.  

In recent years, PSPs have started to propose solutions for instant payments – also 

known as “immediate” or “real-time” payments. The solutions were firstly applicable 

at a national level, though the European Payments Council (EPC) stepped in early in 

the process and published the SEPA Instant Credit Transfer Scheme (SCT Inst) in 

November 2016, setting out a standard for instant payments. The scheme launched in 

November 2017 for the SEPA region.796 

In comparison with the earlier SEPA Credit Transfer Scheme, the SCT Inst brings 

numerous and vast enhancements when it comes to payment transactions. 

Firstly, under the SEPA Credit Transfer rules – as under the PSDs – the payment 

transaction must be executed within one business day. The SCT Inst shortens that time 

to ten seconds, which is where the name “instant” or “real-time” payment derives from. 

Secondly, the “traditional” credit transfers can only be executed on business days, while 

                                                        
793 Art. 87(1) PSD2. The amount shall be on the payee’s disposal immediately after the amount is 

credited to the payee’s PSP’s account if there is no currency conversion, or conversion between the 

euro an a Member State currency, or between two Member State currencies. Art. 73(2) PSD1, Art. 

87(2) PSD2. 
794 Annex 2.9.3 to the Study on the Impact of Directive 2007/64/EC, 2013. 
795 Annex 2.9.3 to the Study on the Impact of Directive 2007/64/EC, 2013. 
796 SEPA Instant Credit Transfer (SCT INST) Scheme Rulebook. The rulebook in effect up to 31 

March 2020 is the 2019 rulebook version 1.0. The rulebook in effect from 1 April 2020 to 21 

November 2021 is the 2019 rulebook version 1.1.  
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the instant payments will be available 24 hours a day, all year long (24/7/365).797 

Moreover, regarding communication on whether the transaction has been successfully 

executed, currently the principle “no news is good news” applies. Under the SCT 

scheme, instant rejection information will be provided, though giving further positive 

feedback is optional for the PSPs.  

SCT Inst transactions will be possible in the 34 countries that are within the scope of 

the current SEPA schemes. The scheme will apply to credit transfers made in euro up 

to an initial maximum amount of EUR 15,000.798 

Instant payments not only go far below any requirements regarding maximum time 

limits for the execution of payment transactions set by law, but also render the concept 

of the revocability of payment orders obsolete.  

If the revocability of payment orders means cancelling a payment order that is not yet 

final – i.e. in the period before the customer’s order is accepted by the bank – the period 

of no more than 10 seconds in which to execute a transaction makes a payment 

transaction practically irrevocable. 

6.7. Strict liability for the non-execution or defective execution of a payment 

transaction 

6.7.1. Towards strict liability rules 

The non-execution or defective execution of a payment order may occur for a number 

of reasons, such as a malfunctioning system or an error by an intermediary to the 

payment transaction.799  

The meaning of “non-execution” is clear, in the sense that it denotes a complete lack of 

execution. The notion of a “defective execution” is more complex. A transaction is 

executed defectively when the amount transferred differs from the amount in the 

payment order, when the amount was transferred to the wrong payee, or when the 

payment arrived later than agreed. 

The directives set the date of receipt of a payment order as the starting point of the 

liability of the PSP for a non-execution or defective execution of a payment order. 

Indeed, in order to proceed to the execution of a payment order, the PSP must first 

receive the PSU’s instruction.800 

                                                        
797 Scheme Rulebook 1.0, p. 23.  
798 EUR 100,000 from 1 July 2020.  
799 Mavromati 2008, p. 234. 
800 Mavromati 2008, p. 226. 
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Before PSD1, harmonised rules on the liability of the PSP for non-execution or 

defective execution existed only sporadically. At the same time, a 1994 study showed 

that the most commonly used unfair terms in the banking sector were those restricting 

or totally waiving the bank’s liability. 801  Therefore the Directive on Cross-border 

Credit Transfers for the first time established strict liability, introducing a provision 

entitled “obligation upon institutions to refund in the event of non-execution of 

transfers.”802 The strict liability rule applied to cross-border credit transfers of up to 

EUR 12,500.803 The Recommendation enclosed the same provision (though without the 

limit on the amount) for transactions executed through electronic payment 

instruments.804 

PSD1 extended the scope of the strict liability of payment service providers to all 

payment services specified in its Annex I. The rationale for such strict liability is that 

the payment services user is in no position to influence possible third-party contractual 

relationships of the PSP with other parties in the payment route.  

Indeed, through strict liability, the payment service user is not obliged to search into 

the chain of the parties involved in the payment process in order to discover the party 

responsible for the non-execution or defective execution.805  

6.7.2. Liability for non-execution, defective or late execution 

PSD2 differentiates between payment orders initiated by the payer and payment orders 

initiated by the payee. Regarding payment orders initiated by the payer, the directive 

states the following:  

 “Where a payment order is initiated directly by the payer, the payer’s payment 

service provider shall, […] be liable to the payer for correct execution of the 

payment transaction, unless it can prove to the payer and, where relevant, to the 

payee’s payment service provider that the payee’s payment service provider received 

the amount of the payment transaction […]. In that case, the payee’s payment service 

provider shall be liable to the payee for the correct execution of the payment 

transaction.”806 

The liability under the quoted provision is enacted by the sole failure of a credit transfer 

to reach its destination. Consequently, the payer does not have to prove error, 

negligence or illegal activity by the PSP in order to establish the right.807  

                                                        
801 Littbarski 1992; Mavromati 2008, p. 230. 
802 Art. 8 CCTD.  
803 Art. 6 and 8 CCTD, unlike the CCTD, PSD1 and PSD2 do not have an upper limit of liability of the 

PSP for non-execution or defective execution.  
804 Commission Recommendation 97/489/EC. 
805 New Legal Framework for Payments in the Internal Market, COM (2003) 718 final, p. 51. 
806 Art. 89(1) PSD2. 
807 Mavromati 2008, p. 229. 
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If the payment service user disputes the accurate execution of the payment order, the 

provider has to prove that the payee’s PSP received the amount of the payment 

transaction within the time prescribed for executing payment transactions.  

Where the payer’s PSP is responsible, it has to refund to the payer the amount of the 

non-executed payment transaction. Where the payee’s PSP is responsible, it has to place 

the amount of the payment transaction at the payee’s disposal.808  

“Where a payment order is initiated by or through the payee, the payee’s payment 

service provider shall […] be liable to the payee for correct transmission of the 

payment order to the payment service provider of the payer […].”809  

The payee’s PSP is bound to transmit correctly the payment order to the payer’s PSP. 

Where it is liable under the discussed provision, it has to immediately retransmit the 

payment order to the payer’s PSP. 

In cases where the payment service provider of the payee is not responsible, the payer’s 

PSP will be liable to the payer and will refund to the payer the amount of the non-

executed transaction, restoring the account to its previous state without undue delay.810  

Regardless of liability, providers on both sides are under duty to attempt to trace the 

payment transaction at the user’s request. Furthermore, the PSPs are strictly liable for 

any charges or interest charged to the user as a result of the non-execution.811 

PSD2 provides that a refund is the remedy in all cases of defective execution, which is 

understood as crediting the PSP account of the payee.  

Several consumer associations reported that the rules on providers’ liability had a 

positive impact, because they had the effect of reducing consumer losses.812 

Article 75 of PSD1 was entitled “non-execution or defective execution”, the issue of 

late execution – as a form of defective execution – was open to interpretation.  

Interpreted literally, the PSD1 rule could mean that defective execution would also 

cover late execution. The European Commission, however, supported a purposive 

interpretation of liability rules where, in the event of late payment, the payer would not 

have the right to demand a refund.813 This would mean that any compensation for 

                                                        
808 Art. 89(1) PSD2. 
809 Art. 89(2) PSD2. 
810 Art. 89(2) PSD2.  
811 Art. 89(3) PSD2. 
812 Study on the Impact of Directive 2007/64/EC, 2013, Annex 3.2. 
813 PSD, FAQ Question 76. 
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delayed execution may be requested only by reference to the national law applicable to 

the contract.814 

Despite of this interpretation, Article 89 of PSD2 extends the application of the 

discussed provision and clarifies its scope by extending the title to “Payment service 

providers liability for non-execution defective or late execution of payment 

transactions.”  

As pointed out by the Study on the Impact, a key determinant of the effectiveness of 

liability provisions is the speed with which users can obtain a remedy. PSD2 does not 

provide any specific deadlines for the completion of the remedy, using general terms 

such as “without undue delay” or “immediately”; this has been considered a weakness 

of the provision.815 

6.7.3. Right of recourse 

Under the principle of strict liability, the payment service user only has to claim that 

the payment order has not been accurately executed. Whether non-execution or 

defective execution was caused by a third party or by the PSP himself, is insignificant 

for the compensation of the PSU in the first place. The provider, however, has the right 

of recourse if the liability can be attributed to another payment service provider or to 

an intermediary.816 In that case, that payment service provider or intermediary will 

compensate the first payment service provider for any losses incurred or sums paid to 

the PSU under the strict liability regime. Since the PSPs involved in a payment 

transaction are professional parties, further financial compensation may be determined 

in accordance with agreements between the PSPs and the law applicable to the 

agreement concluded between them.817 

6.7.4. Consequential damage 

Consequential damage – i.e. the damage of the PSU as an immediate and direct result 

of the non-execution or defective of the payment order – is not regulated by PSD2.818 

This means that this matter is left to the law applicable to the contract concluded 

between the payment service user and their payment service provider. The PSP needs 

to inform the PSU about the law applicable to the contract, and about the competent 

courts or out-of-court complaints and redress procedures.819 

                                                        
814 Art. 76 PSD1, Mavromati 2008, p. 229 differently: A transaction is executed defectively when the 

payment has arrived later than agreed. In such a case, the defective execution is related to the execution 

times as these are regulated by PSD1. Since PSD1 imposes maximum execution times for the payment 

orders, payment order beyond these limits is executed defectively and triggers the PSP’s liability. 
815 Study on the Impact of Directive 2007/64/EC, 2013. 
816 Art. 92 PSD2. 
817 Art. 92(2) PSD2. 
818 Art. 91 PSD2. 
819 Art. 52 and 99-102 PSD2. 
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6.7.5. Contributory negligence 

PSD1 introduced a contributory negligence rule sustained by PSD2, by regulating the 

issue of “incorrect unique identifiers”.820 A payment transaction processed according 

to the unique identifier provided by the PSU is deemed correct. Consequently, the PSP 

does not bear any responsibility for non-execution or defective execution in the case of 

incorrect identifiers.821 However, the payer’s PSP must make reasonable efforts to 

recover the funds involved in the payment transaction. The parties may agree to a 

“recovery fee” in the framework contract.  

In practice, errors such as mistakes in the account or IBAN numbers happen frequently. 

However, automation and the standardisation of payment orders may further reduce 

some sources of error.822 

6.7.6 No liability 

PSD2 provides that liability of the PSP will not apply in the event of force majeure, 

defined as “abnormal or unforeseeable circumstances beyond the control of the party 

pleading for the application of those circumstances.”823  

Further, the liability would not apply when the PSP is bound by other legal obligations 

covered by national or community legislation, without specifying what kind of 

legislation is meant. It is, however, understood that the EU legislator meant primarily 

the provisions on anti-money laundering and countering the financing of terrorism.824 

  

                                                        
820 Art. 4(21) PSD1, Art. 4(33) PSD2 “‘unique identifier’ means a combination of letters, numbers or 

symbols specified to the payment service user by the payment service provider and to be provided by 

the payment service user to identify unambiguously the other payment service user and/or their 

payment account for a payment transaction.” 
821 Art. 74 PSD1, Art. 88 PSD2. 
822 See Part I, 4. Payment systems – payments infrastructure.  
823 Art. 93 PSD2. 
824 Directive (EU) 2015/849 of 20 May 2015 on the prevention of the use of the financial system for the 

purposes of money laundering or terrorist financing. (4th AML Directive). 
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PART III – U.S. – POLICY DEVELOPMENT AND LEGISLATIVE 

FRAMEWORK 

 

1. INTRODUCTION 

As mentioned in the introduction to the preceding part of the book, Parts II and III of 

the book cover payment services policies and legislative frameworks, and constitute 

building blocks – jointly with Part I – essential for formulating the following 

hypothesis:  

“Vastly different policies and legislative approaches regarding electronic payment 

services in the EU and in the U.S. lead to differing outcomes for consumers in private 

law cases.” 

Whereas Part II described the payment services policy and legislative framework in the 

EU, Part III illustrates the policy and legislative framework in the U.S.  

The opening chapter of Part III has an introductory character. It presents the concept of 

federalism and briefly describes the socio-political background to the development of 

financial consumer protection in the U.S. The subsequent sections cover the early forms 

of U.S. consumer protections and discuss in more detail what are known as the “great 

disclosure statutes”, i.e. the TILA of 1968 and the EFTA of 1978. The middle chapter 

of Part III examines the shift in the consumer financial protection policy post the 

financial downturn of 2007-2008, and the behavioural economics insights that inspired 

that shift. Consequently, the final chapters cover the U.S. legislation enacted in line 

with the renewed policy, i.e. the Credit CARD Act of 2009 amending the TILA and 

Regulation Z, and the numerous rules amending the EFTA and Regulation E.  

 

2. U.S. FINANCIAL CONSUMER PROTECTION – BACKGROUND 

Consumer protection law in the United States forms a complex patchwork of federal 

and state laws. Primarily, this is a consequence of U.S. federalism, which allocates 

sovereign powers both to the federal and state governments. Additionally, it is a result 

of what used to be the federal and state governments’ piecemeal approach to consumer 

protection legislation.825  

The U.S. Constitution does not grant the federal government the authority to protect 

consumers. Congress has, however, the constitutional power to regulate domestic 

commerce, from which it derives its authority to issue federal consumer protection 

                                                        
825 Crane Eichenseer and Glazer 2011, p. 1. 
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laws.826 In the past decades, Congress has passed a number of statutes targeting specific 

industries, business practices, or consumer products. Many of these statutes also created 

new federal agencies authorised to enforce their provisions.827 

In order to understand financial consumer protection laws in the United States and the 

policies behind those laws, it is necessary to place them in their social and political 

context.828 

The history of consumer protection in the U.S. consists of the repetitive pattern of 

legislative or regulatory responses to the crises or emergencies that caused serious 

public unrest. It began against the background of the 19th century common law, which 

emphasised freedom of contract and caveat emptor.829 Over time, specific crises and 

political events led to both the creation of the legislation and government bureaucracies 

with jurisdiction over specific products and practices affecting consumers.830 Further, 

a broad range of private rights of actions were developed where consumers can sue for 

damages, injunctions, and litigation costs if they can show harm from the illegal 

practice.831 

Until recent years, individualism was a cornerstone of the American legal culture and 

a dominant line of thinking about financial consumer protection.832 Individualism holds 

one responsible for the consequences of one’s choices and actions.833 A combination of 

individualism, classic economics and the view of the consumer as a rational homo 

economicus shaped the financial consumer protection policy in the twentieth century. 

Hence the popularity in the United States of slogans such as “personal responsibility” 

and “freedom from government assistance”. 834  The mix of the philosophy of 

individualism and economic rationale provided support for policies that placed the 

responsibility for financial decisions on consumers. Consumers were expected to 

                                                        
826 Some similarity to the consumer protection in the European Economic Community, when it was 

founded in the 1950s can be noted. Only after the Maastricht Treaty consumer protection was 

mentioned as a separate legal basis in the EU. See Part II, 2. 
827 Crane Eichenseer and Glazer 2011, p. 2.  
828 Budnitz 2010, p. 1151.  
829 “Let the buyer be aware” – this doctrine holds that purchasers buy at their own risk.  

“Caveat emptor is the ordinary rule in contracts. A vendor is under no duty to communicate the 

existence even of latent defects in their wares, unless by action or implication he represents that such 

defects do not exist.” Anson 1919, p. 245; Blacks’ Law Dictionary, 7th edition, 1999.  
830 Financial crisis of the 1930s or civil unrest of the early 1960 triggered major legislative responses 

from the U.S. Congress.  
831 Waller, Brady and Acosta 2011, p. 1.  
832 “Individualism permeates American culture”. Browne et al. 2015, p. 160. 

 “Compared with the more socially minded Europeans, Americans are thought to place a higher value 

on self-reliance and individual initiative and to recoil from the idea of government responsibility for an 

individual’s well-being.” Gilens 1999, p. 32. 
833 “Individualism assumes human beings are individuals who view themselves as independent of 

collectives.” Triandis 1995, p. 2. 
834 “Compared with the more socially minded Europeans, Americans are thought to place a higher 

value on self-reliance and individual initiative and to recoil from the idea of government responsibility 

for an individual’s well-being.” Gilens 1999, p. 32. 
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protect themselves, making use of rational calculating skills and basing their decisions 

on the information provided.  

However, the first decade of the 21st century has seen American consumer protection 

law undergoing a substantial change. Yet again, the U.S. legislator has responded to the 

financial crisis with a range of laws and regulations. This time, however, it significantly 

changed the direction and the theoretical underpinnings of consumer protection in the 

financial sector.835 These new developments mark a shift from the rational consumer 

theory that created a foundation of the great disclosure statutes of the late 1960s and 

1970s such as the Truth in Lending Act, and towards the rising influence of behavioural 

economics.836 

Before moving to a discussion of the recent developments and a new regulatory 

landscape, this chapter looks at the early years of American consumer protection laws 

and the origins of the U.S. consumer protection policies. 

 

3. EARLY U.S. CONSUMER PROTECTION 

3.1. The common law 

The origins of consumer protection laws in the U.S. lie within the common law.837 The 

common law, however, does not move further than the creation of the doctrines of 

unconscionability and reasonable expectations, which did not prove to be very effective 

consumer protection tools. 

The doctrine of unconscionability originated in seventeenth-century English Court of 

Chancery decisions involving the disposition of family property. As the common law 

of contracts became formalised in the U.S., the doctrine developed and, by the late 

nineteenth century, had become a part of the federal common law. In short, under the 

unconscionability doctrine a court may refuse to enforce a contract that is unfair or 

oppressive because contractual terms are unreasonably favourable to one party while 

precluding meaningful choice for the other party.838 

                                                        
835 Pridgen 2013, p. 405. 
836 Pridgen 2013, p. 405. 
837 The body of law derived from judicial decisions, rather than from statutes or constitutions. Black’s 

Law Dictionary, 7th edition, 1999. “Historically [the common law] is made quite differently from 

Continental code. The code precedes judgments; the common law follows them. The code articulates in 

chapters, sections and paragraphs the rules in accordance with which judgments are given. The 

common law on the other hand is inarticulate until it is expressed in a judgment. […] Where the 

common law governs, the judge, in what is now forgotten past, decided the case in accordance with 

morality and custom and later judges followed his decision. They looked for the reason, which had 

made him decide the case the way he did, the ratio decidendi as it came to be called. Thus it was the 

principle of the case, not the words, which went into the common law.” Devlin 1979, p. 177.   
838 Black’s Law Dictionary, 7th edition, 1999. 
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Until the District of Columbia adopted the Uniform Commercial Code in 1963,839 

unconscionability was rather an obscure doctrine in the U.S.; it was not even recognised 

as a valid defence in contract disputes. The turning point for the relevance of the 

doctrine was a decision in Williams v. Walker-Thomas Furniture Co840 of 1967. This 

landmark case began in a way familiar to similar cases, but it ended differently, and 

thereby changed the course of the history of the American financial consumer 

protection.841  

According to the doctrine of reasonable expectations, the provisions of a contract are 

to be interpreted according to how a reasonable person without legal knowledge would 

interpret them. This doctrine has been applied in particular to adhesion contracts such 

as consumer credit agreements or insurance policies. The doctrine intended to favour 

the objectively reasonable expectations of the weaker party, although the language of 

the provisions did not explicitly support them. 842  The Restatement (Second) of 

Contracts included the doctrine of reasonable expectations concerning the 

unenforceability of standard-form terms contrary to reasonable expectations.843 Even 

though the American Law Institute endorsed a broad concept that parties to standard 

form contracts “are not bound to unknown terms which are beyond the range of 

reasonable expectation,”844 the relevance of the Restatement remained limited as it 

lacked the authority of a statute. 

Moreover, it has been argued that the doctrine has lost its meaning over the years, since 

the courts significantly narrowed its scope and applied the “expectations test” only 

when the contractual provisions were considered ambiguous.845 

Despite the presence of the discussed doctrines, common law did not provide for an 

effective consumer protection.846  The U.S. Congress took the very first legislative 

initiative in the realm of consumer protection in 1914, and the very first agency 

equipped with the authority to police unfair and deceptive practices was established. 

                                                        
839 District of Columbia Uniform Commercial Code, Pub. L. No. 88-243, 77 Stat. 630 (1963). The 

Code took effect on January 1, 1965.  
840 Williams v. Walker-Thomas Furniture Co, 350 F.2d 445, 449-50, (1965). 
841 See Part III, 3.4. Williams v. Walker-Thomas Furniture Co. 
842 “The objectively reasonable expectations of applicants and intended beneficiaries regarding the 

terms of insurance contracts will be honoured even though painstaking study of the policy provisions 

would have negated those expectations.” Keeton 1970.  
843 The Restatement (Second) of Contracts, § 208, 1981. 
844 The black letter test  – which is whether there was “reason to believe the adhering party would not 

have accepted the agreement if he had known that the agreement contained the particular term” The 

Restatement (Second) of Contracts, § 208, 1981. 
845 Henderson 1990. 
846 “The common law has proved incapable of doing better than developing doctrines of 

unconscionability and reasonable expectations as ways to police bad standard form deals. Furthermore, 

common law methodology, no matter the details of the doctrine, is unequal to the task of policing 

lender exploitation of consumers.” Braucher 2013, p. 11. 
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3.2. Federal Trade Commission 

As indicated above, the U.S. Congress derives its authority to issue federal consumer 

protection law from the constitutional power to regulate domestic commerce. The 

Federal Trade Commission Act of 1914 (FTCA)847 was enacted as one of the major 

anti-trust laws.848 In 1930, Congress added specific consumer protection goals to the 

FTCA. Over the years, the FTCA has evolved into the primary federal consumer 

protection statute and has been most often used to prohibit false or misleading 

advertisements or fraudulent marketing practices. The FTCA prohibits unfair and 

deceptive business practices that “affect commerce.” These broad prohibitions apply to 

all individuals and businesses except for those regulated by a different set of provisions 

of federal law, such as banks. 

The Federal Trade Commission (FTC) is a federal agency charged with enforcing the 

FTCA. Over time, the FTC has been delegated to the enforcement of consumer 

protection and other business regulation statutes. Moreover, it has promulgated a 

number of regulations. 849  Since the FTC tasks have broadened over time, it has 

arguably been the main federal consumer protection agency in the U.S.850 

The Bureau of Consumer Protection of the FTC is mandated to protect consumers 

against unfair or deceptive acts or practices in commerce. Bureau attorneys enforce 

federal laws related to consumer affairs and rules promulgated by the FTC. The areas 

of principal concern for this bureau are: advertising and marketing, financial products 

and practices, privacy and identity protection.   

Section 5 of the FTCA851 grants the FTC the authority to prevent “unfair or deceptive” 

business practices. “Unfair” practices are those that “cause or are likely to cause 

substantial injury to consumers that is not reasonably avoidable by consumers 

themselves and not only outweighed by countervailing benefits to consumers or to 

competition.”852 The courts have identified three main factors that must be considered 

in consumer unfairness cases: whether the practice injures consumers, whether the 

practice violates established public policy, and whether it is unethical or 

unscrupulous.853 

                                                        
847 Following two Supreme Court decisions Standard Oil Co. of New Jersey v. United States, 221 U.S. 

1 (1911), and United States v. American Tobacco Company, 221 U.S. 106 (1911).  
848 15 U.S.C. §§41-58, as amended.  
849 Codified in Title 16 of the C.F.R. 
850 Crane, Eichenseer and Glazer 2011, p. 2. 
851 15 U.S.C. §45. 
852 FTC, Policy Statement on Unfairness, 1980.  
853 FTC, Policy Statement on Unfairness, 1980. 
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A “deceptive” practice consists of (i) a representation, (ii) an omission,854 or (iii) an act 

or practice that otherwise misleads or is likely to mislead the consumer. The consumer’s 

misinterpretation, therefore, is or would be reasonable under the circumstances. The 

representation or omission must be a material one, which is one that would have 

changed consumer behaviour.855 

The difference between unfairness and deception is subtle, with the emphasis on 

unfairness being on substantial injury and whether the consumer can avoid such injury, 

and the emphasis in deception being on the likelihood of misleading.856 

The FTC’s definitions have gained in importance because many other federal and state 

consumer protection laws defer to the FTC’s interpretations thereof.857 

The FTC has several investigative prerogatives. The Bureau of Consumer Protection 

may issue subpoenas known as “civil investigative demands” (CIDs) to investigate 

potential unfair or deceptive practices.858 Apart from CIDs, the FTC can also require a 

person or an entity to submit a report or answer questions about the recipient’s business, 

practices or the relationships to other entities.859   

The FTC is responsible for enforcing the FTCA and the regulations issued on the basis 

of that act. The FTC was also given the authority to enforce other federal consumer 

protection laws that were enacted in the 1960s and 1970s, including the Truth in 

Lending Act, the Fair Debt Collection Practices Act, and the Electronic Fund Transfer 

Act.860 The FTC could enforce these laws either through administrative proceedings or 

civil litigation. The latter was used more frequently. However, the supervisory and 

enforcement authority over the consumer financial protection laws were transferred to 

the Consumer Financial Protection Bureau (CFPB) created by the Dodd-Frank Wall 

Street Reform and Consumer Protection Act of 2010. 

3.3. Consumer protection movement and the Consumer Bill of Rights 

With the end of the Second World War, a golden era of American capitalism began. 

The substantial growth of the middle class brought with it a rapid development of 

                                                        
854 In the case of omissions, the Commission considers the implied representations understood by the 

consumer. A misleading omission occurs when information is not disclosed to correct reasonable 

consumer expectations. FTC, Policy Statement on Deception, 1983.  
855 FTC, Policy Statement on Deception, 1983.  
856 Braucher 2013, p. 19. 
857 Crane, Eichenseer and Glazer 2010, p. 3; Consumer Financial Protection Bureau (CFPB) has 

defined the unfairness and deception the same way as the FTC Policies, adding the “abusive” acts and 

practices. 
858 15 U.S.C. §57b-1. 
859 15 U.S.C. §46(b). 
860 See Part III, 4. Truth in Lending Act and Regulation Z and 5. Electronic Fund Transfer Act and 

Regulation E.   
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consumerism, encouraging the acquisition of goods and services in ever-increasing 

amounts. Before the war, credit remained the prerogative of a few privileged people.861 

The 1950s brought a sea change in this respect, as banks made consumer credit widely 

available and the federal government found multiple ways to encourage borrowing and 

guarantee debts.862  

The mid-1950s also witnessed the beginning of the civil rights movement with the 

Supreme Court case Brown v. Board of Education863 as a major catalyst in the process. 

In Brown, the Court declared the unconstitutionality of state laws establishing separate 

public schools for black and white students. The decision stated that “separate 

educational facilities are inherently unequal” and therefore in violation of the Equal 

Protection Clause of the Fourteenth Amendment of the United States Constitution. The 

movement quickly broadened into a more general endeavour to alleviate poverty among 

people of all races and was further linked to the development of the modern consumer 

protection movement.864  

Before the mid-twentieth century, consumers had limited rights with regard to their 

interaction with sellers or producers. Common law provided very limited ground on 

which consumers could defend themselves against defective products, or misleading or 

deceptive advertising methods. The efforts of consumer advocates who brought the 

existence of unsafe products and the need for greater government involvement to the 

attention of the federal regulator brought results.865 The modern consumer protection 

movement came up to speed in the 1960s with reference to President Kennedy’s 

“Consumer Bill of Rights” of 1962866 and President Johnson’s introduction of the so-

called “Great Society” programmes.867 The Bill of Rights spelled out four basic rights 

of consumers. 

“The right to safety – to be protected against the marketing of goods that are 

hazardous to health or life.868 

                                                        
861 “Banks lent to people who had substantial property to serve as collateral or an outstanding track 

record of earning money to repay debts.” Weatherford 1997, p. 223. 
862 Weatherford 1997, p. 224. 
863 Brown v. Board of Education, 347 U.S. 483 (1954). 
864 Budnitz 2010, p. 1151. 
865 Waller, Brady and Acosta 2011, p. 2.  
866 Kennedy 1962. 
867 The “Great Society” was a set of domestic programmes in the United States launched by President 

Lyndon B. Johnson in 1964–65. The main goal was the elimination of poverty and racial injustice. 
868 The right was further formalised in 1972 by the Consumer Product Safety Act creating Consumer 

Product Safety Commission (CPSC). The CPSC responsibilities include: by banning dangerous 

consumer products, issuing recalls of products already on the market, establishing safety requirements, 

issuing recalls of products already on the market, and researching potential hazards associated with 

consumer products.  
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The right to be informed – to be protected against fraudulent, deceitful, or grossly 

misleading information, advertising, labelling, or other practices, and to be given the 

facts he needs to make an informed choice.869  

The right to choose – to be assured, wherever possible, of access to a variety of 

products and services at competitive prices; and in those industries in which 

competition is not workable and where Government regulation is substituted, an 

assurance of satisfactory quality and service at fair prices. 

The right to be heard – to be assured that consumer interests will receive full and 

sympathetic consideration in the formulation of Government policy, and fair and 

expeditious treatment in its administrative tribunals.”870 

A number of consumer protection statutes followed, including the Truth in Lending 

Act; these were aimed at promoting the consumer rights, and numerous federal agencies 

were established to aid their enforcement. 

3.4. Williams v. Walker-Thomas Furniture Co 

As mentioned, the doctrine of unconscionability was one of the not-so-effective 

common law consumer protection tools. It languished in relative obscurity until the 

decision in Williams v. Walker-Thomas Furniture Co871 of 1967 brought the doctrine 

renewed relevance and it reached the peak of its influence within the decade following 

Williams. 872  The Williams litigation alerted the legislator to the existence of the 

problem and contributed significantly to the enactment of statutory reforms. Within a 

few years of the Williams decision, Congress passed a new set of statutes to govern the 

transactions between underprivileged consumers and merchants.873 

The case was as follows. Ora Lee Williams, a single mother of seven on public aid, 

bought several household goods on credit from a local furniture store. When she 

defaulted, despite having repaid most of the debt, the store claimed the right to 

repossess everything Williams had purchased during the previous five years.874 The 

                                                        
869 Truth in Lending Act was enacted as a consequence of the proclamation of the “right to be 

informed”. 
870 Kennedy 1962. 
871 Williams v. Walker-Thomas Furniture Co, 350 F.2d 445, 449-50, (1965). 
872 “Williams is still the most famous unconscionability case of all.” Macaulay 2010, p. 659. 
873 Fleming 2014, p. 1392. 
874 “Ora Lee Williams was an uneducated, African-American, supporting herself and her seven children 

on approximately USD 200 per month in public assistance. William’s neighbours were almost all of the 

same origin and also lived in poverty. Walker-Thomas Furniture arrived on Ora Lee William’s 

doorstep in the form of agent. Over a period of five years, Williams signed at least thirteen contracts to 

buy various household goods. The balance owed on the items purchased was repaid to a big extend, but 

never in its entirety, thanks to an obscure pro rata clause in the Walker-Thomas Furniture form 

agreement.” Fleming 2014, p. 1395.  
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court found that the store’s contract was potentially “unconscionable”, and therefore 

unenforceable.875  

The court’s decision declared that courts in the District of Columbia could refuse to 

enforce a sales contract if the bargain was “unconscionable”, which means there was 

“an absence of meaningful choice” for one party, along with “terms that are 

unreasonably favourable to the other party.” 

The reality in which Williams was making her purchases and entering credit agreements 

was strikingly different from that of the middle class. The middle class had access to 

revolving credit and credit cards.876 They were offered loans that were payable in 

irregular amounts over time with no set payment schedule or end date. The interest was 

calculated on the outstanding balance and the purchases were not subject to 

repossession by the seller.  

By contrast, low-income consumers continued to finance their purchases through credit 

instalments that required regular payments at scheduled intervals. Exorbitant interest 

rates were charged on the instalment plans. 

The case came before the court at a time when, despite the launch of the “Great Society” 

programmes, the discontent of underprivileged consumers was about to turn into the 

riots of the mid-1960s.877 The case drew legislators’ attention to the problem of abuses 

in the low-income marketplace in need of statutory solutions.878 As a result, lawmakers 

passed retail instalment sales legislation, which forbad the contract term that gave rise 

to the “situation in the Williams case.” 879  From that moment on, low-income-

consumers did not need to rely on unconscionability alone for protection.880  

Further, Congress took action on national consumer credit reform and a wave of 

consumer legislation followed. The first major piece of legislation was the Truth in 

Lending Act,881 providing for a uniform and complete disclosure of loan terms. A few 

years later, the Equal Credit Opportunity Act 882  banned discrimination against 

borrowers based on sex or marital status.    

                                                        
875 Fleming 2014, p. 1394.  
876 See Part III, 3.3. Consumer protection movement and Consumer Bill of Rights.  
877 A federal investigatory commission in the study of civil unrest concluded that residents had 

“significant grievances concerning unfair commercial practices” and that “Many merchants in those 

neighborhoods take advantage of their superior knowledge of credit buying by engaging in various 

exploitative tactics.” U.S. Kerner Commission, Report on the National Advisory Commission on Civil 

Disorders, 1968. 
878 Fleming 2014, p. 1396. 
879 District of Columbia Consumer Credit Protection Act, Pub. L. No. 92-200, sec. 4, 85 Stat. 665, 670 

(1971). 
880 Fleming 2014, p. 1394. 
881 Truth in Lending Act of 1968.  
882 Equal Credit Opportunity Act of 1976. 



176 
 

3.5. Towards the “great disclosure statutes” of the 1960s and 1970s 

The specific socio-economic context of the 1950s and 1960s, the movement towards 

civil rights and modern consumer protection, and the Williams case all led to the 

development of the financial consumer protection policies, and eventually to the 

enactment of the “great disclosure statutes” of the late 1960s and 1970s. However, the 

factor of paramount importance and the ultimate trigger that put financial consumer 

protection at the top of the legislative agenda was an unprecedented growth in consumer 

credit and related products. 

Consumer credit, defamed before the Second World War, became a culturally accepted 

part of life by the time America hit the economic boom.883 Middle class Americans 

took on unprecedented levels of debt,884 and the economic post-War reality could be 

described in one word: “more”.885 The introduction of the credit card sealed the position 

of consumer credit on the market. 

The use of cars was one of the factors that contributed to the development of credit 

cards. People began travelling by car, to places where they did not have a personal 

relationship with merchants. They frequently did not have sufficient cash for fuel or 

other expenses. The oil companies responded to the demand by issuing their own credit 

cards, the larger store chains followed soon with a similar product.886 

Diners Club issued the first modern charge card in 1950, calling it the first “third-party 

universal” card.887 It was accepted mostly at restaurants and was used primarily by 

prosperous businessman to charge travel and entertainment expenses.  

The credit issuer acted as a broker between customers and firms, usually restaurants, 

hence the name. Customers gained the convenience of not carrying cash, and the ability 

to borrow money over a short term.888  

In 1958-59, American Express, which had established a reputation as “the travellers 

check company” entered the market. By this time, the banks realised that they were 

losing their trade to these new non-bank companies. 

As a response, the Bank of America introduced its BankAmericard in the same year. 

Soon other banks that were too small to initiate their own card brand joined the network 

and BankAmericard became the nation’s most widely used card. In 1977, the name was 

                                                        
883 Peterson 2003, p. 865.  
884 Calder 1999, p. 302. 
885 Calder 1999, p. 291. 
886 Weatherford 1997, p. 226. 
887 See Part I, 5.5. Card Payments.   
888 Peterson 2003, p. 865. 
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changed to Visa, and by mid-1990 Visa had become the largest credit card in use 

worldwide.  

First National City Bank (now Citibank) introduced the Everything Card in 1967. The 

elite depositors of the bank could charge their purchases to the card regardless of the 

balance on their account. A few years later, the card was renamed MasterCard and 

became the second-largest branded card in the world.  

Credit cards solicited business through aggressive advertisements and swiftly gained in 

popularity, growing into a sizable industry. By the late 1960s, half of all American 

families used at least one credit card. The introduction of the credit card rapidly 

expanded the use of credit. Users could now spend money they had not yet earned or 

received, but that they expected to obtain at a later date.889  

The rapid development of the credit industry did not bring any common terminology 

of financial contracts and different meanings were attached to various financial terms 

and concepts. All things considered, policymakers came to see that consumers were 

unable to understand and compare the terms and conditions of the transactions they 

were entering into in their daily lives.890 The disclosure approach sought to remedy this 

confusion.891 

The disclosure method gained wide acceptance, although in the longer run neither the 

industry nor consumers were entirely satisfied with the approach. The industry had to 

learn to accept the disclosure regime in order to deflect legislative pressure for more 

substantive rules. The consumer advocates were initially content with the legislation of 

the 1960s and 1970s. However, having obtained more insight into consumer behaviour 

and the workings of the industry in recent decades, they increasingly grew dissatisfied 

with the disclosure laws.892 

The adoption of the discussed statutes were possible in the first place because the 

disclosure approach seemed more appealing than other consumer policy options. In 

theory, disclosure simultaneously provides consumer protection and promotes market 

efficiency.893  

Moreover, in the spirit of individualism, the preferred method of creating social policy 

was to leave the majority of decisions to individual economic behaviour. This was in 

line with classical economic theory: according to Adam Smith, individual self-

interested decisions would lead social policy to the optimal outcome: 

“[O]f which the produce is likely to be the greatest value, every individual, it is evident, 

can, in his local situation, judge much better than any statesman or lawgiver can do for 

                                                        
889 Weatherford 1997, p. 227. 
890 Peterson 2003, p. 814. 
891 Peterson 2003, p. 876. 
892 See Part III, 6.3. Biased Consumer.  
893 Classical economics. 
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him. The statesman, who should attempt to direct private people in what manner they 

ought to employ their capitals, would not only load himself with a most unnecessary 

attention, but assume an authority which could safely be trusted, not only to no single 

person, but to no council or senate whatever, and which would nowhere be so dangerous 

as in the hands of a man who had folly and presumption enough to fancy himself fit to 

exercise it.”894 

In that spirit, the most significant federal consumer protection law – the Consumer 

Credit Protection Act (CCPA)895 of 1968 was enacted. The CCPA is divided into 

several separate acts896 covering various aspects of consumer financial protection, the 

Truth in Lending Act (TILA) being one of them. The TILA mainly requires lenders to 

disclose many aspects of credit contracts and contains a few substantial protections for 

credit card users.897 

Having dealt with consumer credit and credit card legislation, Congress approached the 

question of conditions for electronic fund transfers and debit card transactions. As a 

result, the Electronic Funds Transfer Act (EFTA) was enacted a decade after the 

TILA.898 The rationale behind both statutes was that, with uniformly disclosed terms 

and prices, consumers would be equipped to shop for the best deal, thus better protect 

themselves and force providers to offer lower prices.  

 

4. TRUTH IN LENDING ACT AND REGULATION Z  

4.1. Introduction 

Before 1968, the regulation of consumer credit in the United States was primarily in 

the hands of the states and covered mostly price-control and the quality of credit 

services. Usury laws came in the form of interest rate ceilings whereas the quality of 

the services was controlled through licensing and performance requirements for 

                                                        
894 Smith, 1985, p. 97.  
895 CCPA long title: An Act to safeguard the consumer in connection with the utilization of credit by 

requiring full disclosure of the terms and conditions of finance charges in credit transactions or in 

offers to extend credit; by restricting the garnishment of wages; and by creating the National 

Commission on Consumer Finance to study and make recommendations on the need for further 

regulation of the consumer finance industry; and for other purposes. 15 U.S.C., Chapter 41.  
896 Truth in Lending Act (Title I of CCPA) of 1968, the Fair Credit Reporting Act (Title VI) of 1970, 

the Equal Credit Opportunity Act (Title VII) of 1976, the Fair Debt Collection Practices Act (Title 

VIII) 1977, and Electronic Fund Transfer Act (Title IX) of 1978. 
897 “[Truth in Lending] was never intended or designed to substitute for substantive consumer 

protection. Yet, without any real thought or open debate, it has apparently come to stand in that role.” 

Keest 1995. 
898 Full title: “An Act to extend the authority for the flexible regulation of interest rates on deposits and 

accounts in depository institutions.” 12 U.S.C. §226 set seq., 15 U.S.C. §1601 et seq., §1693 et seq.  
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lenders. 899  The federal legislator took the initiative in the early 1960s, when the 

situation in the country was calling for an intervention. Consumer credit – as mentioned 

above – grew exponentially in the post-World War II period. It was, however, 

practically impossible for a consumer to determine what terms of credit were being 

offered.900 One of the policy considerations in the field of financial consumer protection 

was that, when it comes to consumer credit contracts, consumers require information 

regarding the terms of the contract, assistance in understanding those terms, as well as 

protection against various creditor practices that are deemed unfair. For that purpose, 

the Truth in Lending Act (TILA) was first proposed in 1960.901 However, it took nearly 

a decade of debates and congressional actions on the subject of consumer credit before 

this statute was factually enacted in 1968.902 

The TILA was originally passed as part of the Consumer Credit Protection Act (CCPA). 

Congress charged the Board of Governors of the Federal Reserve System with the task 

of prescribing regulations that would effectively carry out the purpose of the Statute. 

Accordingly, Regulation Z – implementing the TILA – was adopted.903 

The purpose of Regulation Z is to promote the informed use of consumer credit by 

requiring disclosures about its terms and costs.904 Before its enactment, consumers were 

faced with an array of credit terms and rates, and there were no standard or required 

disclosures or definitions. The regulation also gives consumers the right to cancel 

certain credit transactions, regulates certain credit card practices, and provides means 

for the fair and timely resolution of credit billing disputes.905 The regulation does not 

generally govern charges for consumer credit.906 Federal law applies to the relationship 

between the cardholder and the card issuer. The rights and obligations between the 

parties to the credit card system are governed both by the contracts among the merchant 

banks and the merchants, and the system rules governing the rights of the parties’ 

clearing through the credit card systems. 

                                                        
899 Durkin and Elliehausen 2011, p. 1. 
900 Pridgen and Alderman 2014, p. 1. 
901 15 U.S.C. §1601.  
902 “Congress spent the eight years from 1960 to 1968 debating the Truth-in-Lending Act. According to 

the military metaphor that is almost obligatory in these cases, the process must be counted as an epic 

battle. Forces were rallied, maneuvers undertaken, salvoes exchanged, and casualties incurred. While 

the reality was political rather than military, it was no less intensely fought and, at some points, no less 

gruesome.” Rubin 1991, p. 242.  
903 12 C.F.R. §1026.1(a) Authority: This Regulation, known as Regulation Z is issued by the Board of 

Governors of the Federal Reserve System to implement the Federal Truth in Lending Act, which is 

contained in title I of the Consumer Credit Protection Act, as amended (15 U.S.C. 1601 et seq.). This 

regulation also implements title XII, section 1204 of the Competitive Equality Banking Act of 1987. 
904 12 C.F.R. §1026.1(b). 
905 12 C.F.R. §1026.1(b). 
906 Except that several provisions in Subpart G of Regulation Z set forth special rules addressing certain 

charges applicable to credit card accounts.  
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The Official Staff Interpretations to the Regulation contains a very detailed 

interpretation of the provisions of Regulation Z and it is revised annually.907 Good-faith 

compliance with the Interpretations protects creditors from civil liability under the 

TILA. It is practically impossible to comply with Regulation Z without reference to and 

reliance on the Interpretations.908 

The TILA and Regulation Z, as well as the lengthy Official Staff Interpretations to the 

regulation, have a very complex character and have been amended and interpreted 

countless times since the TILA was enacted.909  

4.2. TILA and Regulation Z – amendments 

The TILA has been amended numerous times since its enactment, and the FRB (and 

more recently the CFPB) has amended Regulation Z even more often, sometimes 

because of amendments to the TILA, and other times at its own initiative.910 

The amendments to the TILA that are applicable to credit card payments include the 

Unsolicited Credit Card Act (UCCA), the Fair Credit Billing Act (FCBA) and the Fair 

Credit and Charge Card Disclosure Act. The UCCA of 1970 introduced several TILA 

amendments and prohibited the issue of a credit card unless in response to an oral or 

written application, or as a card renewal.911 The FCBA of 1974 is a TILA amendment 

that seeks to “protect the consumer against inaccurate and unfair credit billing and 

credit card practices.”912 To that effect, the FCBA provides a means for fair and timely 

resolutions of credit billing disputes, protects against unfair billing practices, and sets 

out procedures for addressing billing errors in open-end credit transactions such as 

credit card or charge card transactions.913  

As a result of the flood of amendments and the interpretations in the initial years after 

the TILA’s enactment, in 1980 Congress adopted the Truth in Lending Simplification 

                                                        
907 Board of Governors of the Federal Reserve System (Board) and Bureau of Consumer Financial 

Protection (CFBP) publish Official Staff Interpretations. The Board had exclusive competence to issue 

the Interpretations, but that competence was largely transferred to the CFBP after 2011. Anyone may 

request an official staff interpretation. Interpretations that are adopted will be incorporated following 

publication in the Federal Register. Good faith compliance with the Interpretations affords protection 

from liability under 130(f) of the Truth in Lending Act. 
908 CFPB, TILA, 2015, p. 5. 
909 “The sheer mass of the Truth in Lending Act, the associated regulation and lengthy official 

interpretation, together with the technical nature and frequent changes, has generated an industry of 

lawyers, consultants, trade associations, and printing and software companies dedicated to aiding 

creditors in complying with TILA.” Durkin and Elliehausen 2011, p. 9.  
910 “By early 1980, the FRB and its staff had published more than 1500 interpretations with varying 

degrees of legal authority.” Durkin and Elliehausen 2011, p. 9. 
911 12 C.F.R. §1026.12. 
912 15 U.S.C. §1601. 
913 15 U.S.C. §1666. 



181 
 

and Reform Act.914 After a period of public comment, the FRB issued a completely 

revised Regulation Z, which became effective in 1982.  

The Fair Credit and Charge Card Disclosure Act of 1988 requires credit and charge 

card issuers to provide certain disclosures in direct mail, telephone and other 

applications and solicitations to open-end credit and charge accounts. 

By 2009, Congress had amended the TILA a total of eighteen times, and Regulation Z 

had been revised many times as well. The Official Staff Interpretations, which is revised 

annually, replaced the earlier interpretations of Regulation Z. Total compliance with 

the law was challenging at best, given the almost continuous stream of amendments, 

interpretations and decisions.  

The financial downturn of 2007 and 2008 brought a new wave of legislation and 

regulation. In December 2008, the FRB adopted a final rule applicable to open-end 

credit.915 The rule involved a Regulation Z revision and made comprehensive changes 

applicable to several disclosures required for applications and solicitations, new 

accounts, periodic statements, change in terms notifications, and advertisements. 

However, before the rule became effective, the Credit Card Accountability 

Responsibility and Disclosure Act of 2009 (The Credit CARD Act) amended the TILA 

and established a number of new requirements for open-end consumer credit plans.  

The Credit CARD Act constitutes the most significant and extensive TILA amendment 

of recent years. It changes the direction of consumer protection law for payment 

services away from a pure disclosure regime towards more substantive protections. The 

Credit CARD Act requires creditors to properly notify consumers about rate increases 

on a credit card account, and about significant changes made to the terms of accounts. 

These amendments also allow consumers to reject such increases and changes. The 

Credit CARD Act also defines the terms commonly used in promotions or credit 

solicitations in an attempt to prevent creditors from using credit terms in misleading or 

deceptive ways. Further, the act introduces rules regarding interest rate increases, over-

the-limit transactions, and rules protecting young consumers. The Credit CARD Act 

also addressed the reasonableness and proportionality of penalty fees and charges, and 

a re-evaluation of rate increases.916 The majority of the Credit CARD Act’s provisions 

have been incorporated into Subpart G of the TILA.   

Several provisions of the Credit CARD Act are similar to provisions of the FRB’s Final 

Rule, though sections of the act, e.g. those mandating disclosures, were not addressed 

                                                        
914 As part of the Depository Institutions Deregulation and Monetary Control Act, Pub. L. No. 96-221, 

94 Stat. 132 (1980).  
915 See Part III, 4.3. Format of Regulation Z.  
916 15 U.S.C. §1603. 
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in the Rule.917 As of 1 July 2010, creditors were required to comply with the provisions 

of the FRB’s rule that were not affected by the Credit CARD Act.  

In the past, at least nine separate federal agencies were responsible for enforcing various 

provisions of the TILA, while the FTC had a general enforcement authority. Most of 

the enforcement powers were transferred to the Consumer Financial Protection Bureau 

(CFPB) under the Dodd-Frank Act of 2010. 

4.3. Format of Regulation Z 

Regulation Z was issued by the Board of Governors of the Federal Reserve System to 

implement the TILA. The rules of Regulation Z differ depending on the type of credit. 

It can be either an open-end-credit, such as a credit card or a home equity line,918 or a 

closed-end credit, such as car loans or mortgages. The research focuses on the first 

category of credit and on credit card payments in specific. 

The regulation consists of several subparts, organised in the following manner.  

Subpart A provides general information that applies to all types of credit.919 It provides 

the definitions and specifies which transactions fall in the scope and which are exempt 

from the regulation.920 

Subpart B relates to open-end-credit. It sets out rules on account opening disclosures 

and periodic statements. It also describes special rules that apply to credit card 

transactions, treatment of payments and credit balances, procedures for resolving credit 

billing errors, rescission requirements, and advertising.921 

Subparts C through F relate to closed-end credit, special rules for mortgage transactions 

and private education loans. These transactions do not fall within the scope of the 

research.  

Subpart G consists of special rules applicable to credit card accounts and open-end 

credit offered to college students. It includes rules on the evaluation of a consumer’s 

ability to make the required payments under the terms of the account, rules on the 

allocation of payments and rules on limitations of charges and fee increases. 

                                                        
917 CFPB, TILA, 2015, p. 5.  
918 A home equity line of credit (HELOC) or home equity loan is a line of bank credit given to a 

homeowner, using as collateral the homeowner’s equity in the house. (Where home equity is the 

market value of a homeowner’s unencumbered interest in the real property.) Black’s Law Dictionary, 

7th edition, 1999.  
919 12 C.F.R. §1026.1 through 1026.4. 
920 12 C.F.R. §1026.1 through 1026.4. 
921 12 C.F.R. §1026.5 through 1026.16. 
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This subpart prohibits the assessment of fees or charges for over-the-limit transactions 

unless the consumer affirmatively consents to the creditor’s payment of an over-the-

limit transaction. Further, this subpart also establishes the rules for reporting and 

marketing of college student open-end credit. Finally, it sets out requirements for the 

online posting of credit card agreements.922 Subpart G was mostly introduced by the 

Credit CARD Act. 

 4.4. Issue of credit cards 

In general, a financial institution may issue a credit card in response to an oral or written 

request or application for the card, or as a renewal of, or substitute for, an accepted 

credit card. The requirement applies regardless of the purpose for which a credit card 

is to be used, including business, commercial, or agricultural use.923 

Credit card924 – under Regulation Z – means any card, plate, or other single credit 

device that may be used from time to time to obtain credit.925 Credit card account under 

an open-consumer credit plan means any open-end credit account that is accessed by a 

credit card.926 

Young consumers proved to be specifically vulnerable to the credit card providers’ 

sales and marketing techniques. They were frequently tricked into opening lines of 

credit without having any credit ability. College students were bombarded with on-

campus credit card marketing, only to wind-up with large amount of credit that they 

were not able not repay.927 The Credit CARD Act introduced specific reporting and 

marketing rules for college students limiting the practices of the financial institutions.928  

4.5. Disclosure requirements 

The TILA was intended to ensure that credit terms are disclosed in a meaningful way 

so that consumers can compare credit terms more readily and knowledgeably.929 Before 

the TILA was enacted, there was a wide variety of credit terms and rates, and they were 

presented in differing formats. Under the TILA, a uniform terminology and system of 

disclosures needs to be deployed.   

Several factors need to be taken into consideration while determining whether a TILA 

disclosure needs to be provided, or whether other Regulation Z requirements need to 

                                                        
922 See 12 C.F.R. §1026.51 through 1026.59, with the exception of 12 C.F.R. §1026.57(c), which 

applies to all open-end credit plans.  
923 12 C.F.R. §1026.12(a). 
924 See Part I, 9.1.2 Credit Card.  
925 12 C.F.R. §1026(a)15. 
926 12 C.F.R. §1026(a)15. 
927 Hinson 2010.  
928 See Part III, 7. Industry practices and the Credit CARD Act of 2009.  
929 12 C.F.R. §1026.1(b). 
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be met. The disclosure requirements generally apply to any person or institution that 

regularly extends credit used primarily for personal, family, or household purposes.930 

When determining whether credit is for consumer purposes, the creditor must evaluate 

the following: any statement obtained from the consumer describing the purpose of the 

proceeds, 931  the consumer’s primary occupation and how it relates to the use of 

proceeds, 932  the borrower’s personal management of the assets purchased from 

proceeds, the size of the transaction,933 and the amount of income derived from the 

property acquired by the loan proceeds. 934  All factors must be considered before 

concluding that disclosures are not necessary. The CFPB, however, advises a “better 

safe than sorry” strategy where the financial institution may routinely furnish 

disclosures. Providing disclosures does not conclusively establish that the transaction 

is covered by the TILA, but it can ensure that the financial institution complies with the 

law.935  

The card issuer must provide the initial disclosures with a solicitation or an application 

to open a credit or charge card account.936 Regulation Z provides an extensive list of 

items that are subject to the initial disclosure. The creditor must make the disclosures 

clearly and conspicuously.937 

For credit card accounts under an open-end consumer credit plan, creditors must ensure 

that periodic statements are mailed or delivered at least 21 days prior to the payment 

due date disclosed on the periodic statement. The payments may not be treated as late 

if they are received within the indicated 21 days.938 

Regarding the requirement of subsequent disclosures, significant changes to the terms 

of the credit card account agreements and rate increases need to be notified, in writing, 

                                                        
930 12 C.F.R. §1026.1 (c). 
931 “If the loan has a mixed purpose, e.g. proceeds will be used to buy a car that will be used for 

personal and business purposes, the lenders must look into the primary purpose of the loan to decide 

whether disclosures are necessary.” CFPB, TILA, 2015, p. 7. 
932 E.g. Proceeds used to purchase dental supplies for a dentist would indicate a business purpose. 

CFPB, TILA, 2015, p. 7. 
933 The larger the dollar amount of the transaction, the more likely the loan will have a business 

purpose. CFPB, TILA, 2015, p. 7. 
934 CFPB, TILA, 2015, p. 7. 
935 CFPB, TILA, 2015, p. 8. 
936 Solicitation means an offer by the card issuer to open a credit or charge card account that does not 

require the consumer to complete an application. 12 C.F.R. §1026.5a. 
937 A credit card issuer shall disclose the following: Annual percentage rate; Fees for issuance and 

availability; Fixed finance charge, minimum interest charge; Transaction charges – imposed by the 

card issuer for the use of the card for purchases; Grace period – the date by which or the period within 

which and credit may be repaid without incurring a finance charge due to periodic interest rate and any 

conditions on availability of grace period; Cash advance fee – any fee imposed for an extension of 

credit in the form of cash or its equivalent; Late payment fee; Over-the-limit fee – fee for exceeding a 

credit limit; Balance transfer fee – fee imposed to transfer an outstanding balance; Returned payment 

fee; Available credit. 12 C.F.R. § 1026.5(a). 
938 12 C.F.R. §1026.5(b). 
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45 days in advance. The list of significant changes includes most fees and other terms 

the consumer should be aware of before use of the account.939 

For significant changes in terms, the creditor must also provide consumers with the 

right to reject the change. Further, when a consumer rejects the change or increase, the 

creditor must not impose a fee or charge or treat the account as in default. It must not 

require the repayment of the balance on the account using a method that is unfavourable 

to the consumer.940 

The advertisement of loan products must provide accurate and balanced information in 

a clear and conspicuous manner.941  

4.6. Liability of the cardholder for unauthorised use 

4.6.1. Liability under the TILA and Regulation Z   

The Truth in Lending Act provides a person whose credit card has been lost or stolen, 

and who may subsequently become a victim of payment-related fraud, with two 

principal means by which to minimise, or even prevent, any resulting damage that may 

be done to that person’s account. First, the statute excludes any liability for the 

cardholder once the cardholder has notified the card issuer of its theft or loss, and limits 

a cardholder’s maximum liability for the unauthorised use of their credit card prior to 

notification to USD 50. Second, the Fair Credit Billing Act,942 which is a section of the 

Truth in Lending Act, permits a cardholder to invoke the application of “billing error” 

procedures in order to remedy the results of any unauthorised use of the cardholder’s 

credit card.943 

“Unauthorised use” of a credit card is broadly defined in Regulation Z. It means the use 

of a credit card by a person, other than the cardholder, who does not have actual, 

implied, or apparent authority for such use, and from which the cardholder receives no 

benefit.944 In other words, it means the use of a credit card by any person who did not 

have a legal right to do so. Whether someone has the authority to use a credit card in 

any particular circumstances is a matter to be determined under applicable state law.945 

However, the unauthorised use of a credit card typically includes the use of the card by 

someone who has stolen or fenced the card, or someone who found and unlawfully uses 

                                                        
939 12 C.F.R. §1026.9(c). 
940 12 C.F.R. §1026.9(c), the Credit CARD Act Sec. 101. The cardholder is deemed to have accepted 

the changes, unless he rejects them. When the changes are rejected, the TILA provides automatic 

termination or the suspension of the account. 
941 12 C.F.R. §1026.16. 
942 15 U.S.C. § 1666 et seq. 
943 12 C.F.R. §1026.13. 
944 12 C.F.R. §1026.12. 
945 Furletti and Smith 2005. 
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the card number. Unauthorised use may also take place if someone is authorised to use 

the card, but uses it improperly (i.e. in excess of the authorisation granted by the 

cardholder). 

As mentioned above, Regulation Z limits a cardholder’s liability to USD 50 of 

unauthorised charges – including multiple instances of unauthorised use – made on the 

card before the cardholder notifies the card issuer of the possible loss, theft, or 

unauthorised use of the card.946 For a cardholder to be subject even to this degree of 

liability for the unauthorised use of a credit card, the following must be true:  

First, the cardholder must have agreed to accept the credit card.947 An accepted card is 

defined as any credit card that a cardholder has (1) requested or applied for, and (2) 

received, or signed, used, or authorised another person to use or to obtain credit. As 

mentioned above, card issuers may not issue cards except in response to an application, 

a request for a card or as a renewal of an existing card. 

Second, the card issuer must have stated the maximum potential liability to which the 

cardholder may be subject, and the card issuer must have provided means by which the 

card issuer may be notified of loss or theft of the card.948 

Finally, the issuer must have provided means – such as a requirement of a signature, 

photograph on the card, or a PIN – by which to identify the cardholder or an authorised 

user of the account.949 The last requirement means that, in a case in which a credit card 

is not presented in connection with a particular transaction – e.g. for an online 

transaction – no liability for the unauthorised charges may be imposed on the 

cardholder.950  

Regulation Z specifies that the unauthorised use is notified to the card issuer when steps 

have been taken as may be reasonably required in the ordinary course of business to 

provide the card issuer with the pertinent information about the loss, theft or possible 

unauthorised use of a credit card, regardless of whether any particular officer, employee 

                                                        
946 12 C.F.R. §1026.12(b), Limitation on amount. The liability of a cardholder for the unauthorised use 

of a credit card shall not exceed the lesser of USD 50 or the amount of money, property, labour or 

services obtained by the unauthorised use before notification to the card issuer. 
947 Winn and Wright 2001, p. 7-5. 
948 12 C.F.R. §1026.12(b)(2)(ii). 
949 12 C.F.R. §1026.12(b)(2)(iii). 
950 “The cardholder may not be held liable under § 1026.12(b) when the card itself (or some other 

sufficient means of identification of the cardholder) is not presented. Since the issuer has not provided 

a means to identify the user under these circumstances, the issuer has not fulfilled one of the conditions 

for imposing liability. For example, when merchandise is ordered by telephone or the Internet by a 

person without authority to do so, using a credit card account number by itself or with other 

information that appears on the card (for example, the card expiration date and a 3- or 4-digit 

cardholder identification number), no liability may be imposed on the cardholder.”  
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or agent of the card issuer does, in fact, receive the information.951 The cardholder can 

choose to give the notification in person, by telephone or in writing. Notification in 

writing is considered to have been given at the time of receiving the letter or, whether 

or not received, at the end of the time ordinarily required for transmission, whichever 

is earlier.952  

The card issuer always bears the burden of proof when establishing that any particular 

use of a credit card was, in fact, authorised by cardholder or, in the event the use was 

unauthorised, that the conditions for imposing liability for the charge on the cardholder 

have been satisfied. Accordingly, the issuer is permitted to conduct a reasonable 

investigation of a cardholder’s claim that a particular use or series of uses of their card 

was in fact not authorised.953 

The Truth in Lending Act provides that a cardholder incurs no liability from the 

unauthorised use of a credit card except as provided in that act, so a merchant’s claim 

based on any other law that a consumer should be liable for an amount established as 

unauthorised under Regulation Z would be pre-empted.954 If state law or an agreement 

between a cardholder and the card issuer imposes lesser liability, the lesser liability will 

apply.955 

4.6.2. Zero-liability policies 

The leading card networks adopted policies limiting a cardholder’s liability for 

unauthorised transactions to zero, unless the cardholder did not meet the requirements 

set out in the policy.956 

To benefit from the zero-liability policies put in place by American Express or 

MasterCard, the cardholder must use reasonable care in handling the credit card and 

must promptly report the loss or theft of the card.957 A Visa cardholder must use care 

in protecting their card and must immediately report any unauthorised transactions. The 

funds taken from cardholder’s account as the result of an unauthorised transaction will 

be reimbursed to the account unless the cardholder acted with gross negligence or 

fraudulently.958  

                                                        
951 12 C.F.R. §1026.12(b)(3). 
952 12 C.F.R. §1026.12(b)(3). In other words, the risk of the communication not being delivered 

properly is borne by the card issuer.  
953 Furletti and Smith 2005, p. 8. 
954 Winn and Wright 2001, p. 7-5; 15 U.S.C. §133. 
955 12 C.F.R. §1026.12(b)(4). 
956 See Part II, 6.3.  
957 https://www.americanexpress.com/ca/en/benefits/service-security/fraud-protection/ ; 

https://www.mastercard.us/en-us/about-mastercard/what-we-do/terms-of-use/zero-liability-terms-

conditions.html. 
958 https://usa.visa.com/pay-with-visa/visa-chip-technology-consumers/zero-liability-policy.html. 

https://www.americanexpress.com/ca/en/benefits/service-security/fraud-protection/
https://www.mastercard.us/en-us/about-mastercard/what-we-do/terms-of-use/zero-liability-terms-conditions.html
https://www.mastercard.us/en-us/about-mastercard/what-we-do/terms-of-use/zero-liability-terms-conditions.html
https://usa.visa.com/pay-with-visa/visa-chip-technology-consumers/zero-liability-policy.html
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The TILA sets a USD 50 upper limit of a cardholder’s liability for unauthorised 

transactions charged to the card before the cardholder notifies the card issuer about the 

possible loss, theft, or unauthorised use of the card .959  

Even though the TILA does not explicitly forbid using cardholder negligence as a 

criterion in determining liability, it does not mention it either. On the contrary, a timely 

notification is used as the main criterion while assessing the cardholder’s liability for 

unauthorised transactions.  

Similar to the analysis below regarding the EFTA and Regulation E, a credit card 

company is allowed to make its zero-liability protections conditional on a negligence 

standard, as long as they apply to amounts below the liability threshold already 

established by the TILA.960  

4.7. Billing error resolution 

A cardholder from whose account funds have been fraudulently debited by the 

unauthorised use of a credit card may alternatively elect to resort to the “billing error” 

procedures of the Fair Credit Billing Act. These procedures are repeated and made 

stronger in Regulation Z.961 When properly invoked, Regulation Z’s “billing error” 

procedures require a creditor to promptly correct any error in a cardholder’s account 

without damage to the cardholder’s credit rating.962   

A billing error means a reflection of charges – on a periodic statement – for goods or 

services not accepted, or not delivered to the cardholder as agreed.963 Consequently, the 

consumer can use the discussed procedure to resolve all kinds of alleged errors in 

connection with the account, including a charge that the cardholder did not make or 

authorise, or did not make in the amount or on the date identified on the statement. 

Obviously, the procedures can also be used to resolve a non-malicious or innocent 

merchant error.  

If a consumer suspects there is an error on a periodic statement, they must provide 

notice to the card issuer. The proper notification must be in writing and must be sent to 

                                                        
959 12 C.F.R. §1026.12(b). Limitation on amount. 
960 See Part III, 5.5.  
961 Furletti and Smith 2005, p. 8. 
962 A credit rating assesses the creditworthiness of an individual. In the United States, individuals are 

assigned a credit score by companies called credit bureaus. One's credit score, along with the credit 

report, affects one’s ability to borrow money through financial institutions such as banks and credit 

cards.  
963 The term billing error means a reflection on or with periodic statement: (1) of an extension of credit  

that is not made to the consumer or to a person who has authority to use the consumer’s credit card (2) 

of an extension of credit for a property or service not accepted by the consumer or not delivered to the 

consumer or the consumer’s designee as agreed (3) of the creditor’s failure to credit properly a 

payment or other credit issued to the consumer account (4) of a computational or similar error of an 

accounting nature that is made by the creditor. 12 C.F.R. §1026.13(a). 
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the creditor no later than 60 days after the creditor transmitted the first periodic 

statement that reflects the alleged billing error. The notice must identify the consumer’s 

name and the account number, and indicate the cardholder’s belief and the reasons for 

the belief that a billing error exists, along with the type, date, and amount of the error.964  

Until a billing error is resolved, the consumer need not pay any portion of any required 

payment that the consumer believes is related to the disputed amount, including related 

finance or other charges. Moreover, pending resolution of a claim, the creditor or its 

agent must not report on the cardholder’s credit standing to anyone, or report that an 

amount or account is delinquent because the consumer failed to pay the disputed 

amount, or related finance or other charges.965 

The creditor must mail or deliver written acknowledgment to the consumer within 30 

days of receiving a billing error notice, unless the error is investigated and resolved 

within that period. Furthermore, the creditor has two complete billing cycles (but in no 

event later than 90 days) after receiving a billing error notice966 to either correct the 

billing error or provide the consumer with an explanation stating why the creditor 

believes the bill is correct. 

If a creditor determines that a billing error occurred, as claimed by the consumer, it 

must, within the time limits mentioned above, correct the billing error and credit the 

consumer's account with any disputed amount and related finance or other charges, and 

must mail or deliver a correction notice to the consumer.967 The consumer need not pay 

any finance charges on the disputed amount. 

If, after conducting a reasonable investigation, a creditor determines that no billing error 

occurred, or that a different billing error occurred from that asserted, the creditor must, 

within the time limits mentioned above, mail or deliver to the consumer an explanation 

of the reasons for that finding, including any documentary evidence requested by the 

consumer.968  

If a creditor, after complying with all of the requirements of this section, determines 

that a consumer owes all or part of the disputed bill, the creditor will promptly notify 

the consumer, in writing, about what the consumer owes and the time when the payment 

is due. The amount may include any finance charges that have accumulated, and any 

minimum payments missed while the disputed amount was under investigation.  

If the amount remains unpaid within that new prescribed time period, the creditor may 

report an account or amount as delinquent. 

                                                        
964 12 C.F.R. §1026.13(b). 
965 12 C.F.R. §1026.13(d). 
966 12 C.F.R. §1026.13(c). 
967 12 C.F.R. §1026.13(e). 
968 12 C.F.R. §1026.13(f). 
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4.8. Right to assert claims or defences against the issuer 

A dispute between the consumer and merchant may arise regarding the goods or 

services purchased with a credit card. When a person who honours a credit card, which, 

in the majority of the cases, will be the merchant, fails to satisfactorily resolve a dispute 

as to property or services purchased with the credit card in a consumer credit 

transaction, the cardholder can do one of two things: he may either notify the card’s 

issuer the occurrence of the “billing error”, or may assert against the card issuer all 

claims, other than tort claims, and defences arising out of the transaction and relating 

to the failure to resolve the dispute.969 

In the context discussed here, the consumer can use the billing error procedures. The 

procedure can be used in case a charge appears on the cardholder’s periodic statement 

for goods or services that the cardholder indeed paid for, but did not accept upon 

delivery, or never received at all.970 However, if the consumer accepted the goods and 

then is dissatisfied as to their quality, then they are no longer entitled to use the billing 

error procedures and must resort to ordinary proceedings against the merchant for 

defective performance. 

The consumer may alternatively choose to assert against the credit card issuer the same 

claims and defences that they would be entitled to assert against the merchant. 

Regulation Z provides that a cardholder has the right to assert those claims in a situation 

when the cardholder and the merchant cannot resolve the dispute directly.971 The claims 

and defences available to the cardholder are those available under applicable state law. 

In that respect, almost every U.S. state has adopted the Uniform Commercial Code 

giving buyers the right to reject a tender of goods that fail to conform to the 

requirements of the contract under which they are being purchased.972 Accordingly, a 

consumer has the right to refuse to pay for goods that are not commensurate with the 

requirements of a contract of sale. Under the Fair Credit Billing Act, the consumer may 

assert this defence also against the issuer with whose credit card the goods were 

purchased.973 

If a cardholder decides to assert claims or defences against the issuer, they may 

withhold payment up to the amount of credit outstanding for the property or services 

that gave rise to the dispute, along with any finance or other charges imposed on that 

                                                        
969 CFBP, TILA, 2015.  
970 Furletti and Smith 2005, p. 8. 
971 12 C.F.R. §1026.12(c)(1). 
972 U.C.C. §2-601, Buyer’s Right on Improper Delivery. Subject to the provisions of this Article on 

breach in installment contracts and unless otherwise agreed under the sections on contractual 

limitations of remedy, if the goods or the tender of delivery fail in any respect to conform to the 

contract the buyer may: (a) reject the whole; or (b) accept the whole; or (c) accept any commercial unit 

or units and reject the rest. https://en.wikipedia.org/wiki/Uniform_Commercial_Code_adoption.  
973 Furletti and Smith 2005, p. 10. 

https://en.wikipedia.org/wiki/Uniform_Commercial_Code_adoption
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amount.974 In other words, until a cardholder has finished paying for a purchase, they 

may assert claims or defences arising out of that purchase. For cardholders, who pay 

only the minimum amount due on their statements each month, this right to question 

unpaid charges may extend for months or even years after the purchase.975 The card 

issuer may not report the amount in dispute as delinquent until the dispute is settled or 

judgment is rendered.976 The amount of the claim or defence that the cardholder may 

assert cannot exceed the amount of credit outstanding for the disputed transaction at the 

time the cardholder the first time notifies the card issuer or the person honouring the 

card of the existence of the claim or defence.977 

If the cardholder withholds payment of the amount of credit outstanding for the 

disputed transaction, the card issuer cannot report that amount as delinquent until the 

dispute is settled or judgment is rendered.978 

However, Regulation Z imposes some limitations on a cardholder’s right to dispute 

charges. Firstly, the cardholder must make a good faith attempt to resolve the dispute 

with the merchant. The good faith attempt a consumer is obliged to undertake to resolve 

a dispute does not require any particular action on their side. Secondly, the amount 

charged must be more than USD 50, and thirdly the disputed transaction must have 

occurred in the same state, or within one hundred miles from the cardholder’s current 

designated address.979 In practice, however, this provision has lost its relevance and 

most credit card companies waive the geographical limitation on a cardholder’s right 

to contest charges.980 

For a consumer to be able to assert claims or defences against the issuer, the goods and 

services must be purchased directly with a card, transactions that may involve a credit 

card in some different manner – for example to obtain a cash advance to make a 

purchase – will not be covered by this rule.981 By paying the amount in dispute, the 

cardholder waives any right they may have had under this rule to assert claims or 

defences against the issuer. However, they will retain the right to assert the occurrence 

of a billing error.982 

 

                                                        
974 12 C.F.R. §1026.12(c)(1). 
975 Winn and Wright 2000, p. 7-5. 
976 12 C.F.R. §1026.12(c)(2). 
977 Footnote 25 to 12 C.F.R. §1026.12(c)(2). 
978 12 C.F.R. §1026.12(c). 
979 12 C.F.R. §1026.12(c)(3). 
980 Winn and Wright 2000, p. 7-6. 
981 Furletti and Smith 2005, p. 11. 
982 Furletti and Smith 2005, p. 11. 
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5. ELECTRONIC FUND TRANSFER ACT AND REGULATION E  

5.1. Introduction 

As mentioned in the previous section, in the late 1960s Congress recognised the need 

to protect consumers that make use of payment systems. Having introduced the 

consumer protection laws governing credit cards, the lawmakers approached the 

question of consumer protection in debit card transactions.  

Their deliberations resulted in the Electronic Funds Transfer Act (EFTA) of 1978, and 

Regulation E, which struck a different compromise between consumer and financial 

institution interests than that of Regulation Z.983 The introduction of the EFTA was also 

a response to new fund transfer technologies that Congress feared could lead to 

unauthorised fund transfers.984 

The EFTA entered into force in stages. Restrictions on the issue of unsolicited access 

devices i.e. debit and automated teller machine (ATM) cards and new federal 

limitations on consumer liability for unauthorised electronic fund transfers (EFTs) 

came into force in February 1979. The Federal Reserve Board’s Regulation E, which 

fully implemented the EFTA, became effective in May 1980.  

The EFTA established the basic rights, liabilities, and responsibilities of consumers 

who use electronic fund transfer services, and of financial institutions that offer these 

services. The primary objective of this part of the act is the protection of individual 

consumers engaging in electronic fund transfers. 985  An “electronic funds transfer” 

(EFT) is defined rather broadly as any transfer of funds that is initiated through an 

electronic terminal, telephone, computer, or magnetic tape for the purpose of ordering, 

instructing, or authorising a financial institution to debit or credit a consumer’s account. 

That includes, among other things, point-of-sale transfers, automated teller machine 

transfers, direct deposits or withdrawals of funds, and transfers resulting from debit 

card transactions, whether or not initiated through an electronic terminal.986 In short, 

Regulation E covers debits from and credits to a consumer’s account.  

The EFTA and Regulation E govern the transfers of funds into or out of accounts 

intended for personal, family, or household purposes. The acts specifically excluded 

transfers originated with paper devices, such as cheques, and did not cover transfers 

involving securities and commodities, which are regulated by the Securities and 

Exchange Commission or the Commodity Futures Trading Commission (CFTC). It also 

                                                        
983 15 U.S.C. §1693 (1994); Regulation E (12 C.F.R. §1005 (1998)) was issued by the Board of 

Governors of the Federal Reserve System pursuant to the Electronic Fund Transfer Act (15 U.S.C. 

§1693). 
984 Crane, Eichenseer and Glazer 2010 p. 11. 
985 12 C.F.R. §1005.1(b). 
986 12 C.F.R §1005.3(b). 
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did not cover automatic transfers within single institution, e.g. internal automatic 

transfers of funds from a savings account to a checking account.987 

The EFTA addresses various aspects of electronic fund transfers. Firstly it specifies the 

disclosures. However, of all financial consumer protection laws, the EFTA is likely to 

be the one that relies least on its consumer disclosure provisions to address its goals. 

Even though the list of disclosure requirements is rather extensive, the substantive 

requirements have, over time, grown more important than those regarding disclosure.988  

There are two types of disclosure requirements. The first involves notifying consumers 

about the normal way of processing of EFT transactions. The second kind of disclosure 

concerns informing consumers about rights and procedures in the event of unauthorised 

or erroneous transactions. The regulation also requires that institutions provide 

consumers with a record of every electronic transaction, and states the requirements for 

the issuing receipts and periodic statements.  

The substantive protections regulate the distribution of unsolicited EFT access devices, 

limit a consumer’s liability for unauthorised electronic fund transfers and establish 

procedures that a consumer may employ to remedy alleged errors that occur in 

connection with the account. The loss-allocation rule of Regulation E, however, places 

significantly more risk of loss on the consumer when unauthorised use is not reported 

promptly enough than Regulation Z does. 

Both the disclosure requirements and the substantive protections are discussed in more 

detail in the following sections. 

5.2. Issuance of Access Devices  

An access device989 – under Regulation E – means a card, code, or other means of 

access to a consumer account, or any combination thereof that may be used by the 

consumer to initiate electronic fund transfers.990  

In general, a financial institution may issue an access device to a consumer only if the 

consumer has requested it in writing or orally, or if it is a renewal of, or a substitute for, 

an accepted access device. A financial institution may issue an unsolicited access 

device only if the access device is not validated, i.e. if it cannot be used to initiate an 

EFT. Further, such a device needs to be accompanied by a complete disclosure of the 

consumer’s rights and liabilities that will apply if the access device is validated, and by 

an explanation on how the consumer may dispose of the device if he does not wish use 

                                                        
987 12 C.F.R. §1005.3(c). 
988 Durkin and Elliehausen 2011, p. 313. 

989 See Part I Chapter 9 Regulatory definitions – U.S. 
990 12 C.F.R. §1005.2(a)(1). 
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it. The access device can be validated only upon request from the consumer and after 

verifying the consumer’s identity by some reasonable means.991 

The EFTA and Regulation E apply when the capability to initiate EFTs is added to an 

accepted credit card, as defined under Regulation Z.  

Regulation E also applies to the issue of an access device that permits credit extensions 

under a pre-existing agreement between the consumer and a financial institution to 

extend credit only to cover overdrafts, or to maintain a specified minimum balance. The 

TILA and Regulation Z govern the addition of a credit feature to an accepted access 

device and, except as discussed above, the issue of a credit card that is also an access 

device.992 

5.3. Disclosure requirements  

Required disclosures must be clear and readily understandable, in writing, and in a form 

the consumer may keep. The information may be provided to the consumer in electronic 

form, if the consumer consents.993  

A financial institution has the option of combining disclosures required by other laws, 

e.g., Regulation Z with Regulation E disclosures.994 If a consumer holds two or more 

accounts with an institution, the disclosures regarding the accounts can also be 

combined.995 Financial institutions must provide initial disclosures of the terms and 

conditions of EFT services at the time the consumer contracts for an EFT service, or 

before the first EFT is made.996   

The disclosure requirements of the EFTA and Regulation E are of two basic types.  

The first type informs consumers about the normal way of processing EFT transactions: 

the types and limits of permissible EFTs, the rights to receive records of EFTs, the fees, 

the conditions for giving information to third parties, and a requirement for advance 

notice of any adverse changes to account terms.997  

The second kind of disclosure concerns informing consumers about rights and 

procedures in the event of an unauthorised or erroneous transaction. The disclosure 

must contain information regarding the consumer’s liability for an unauthorised 

transaction and the telephone number for reporting theft or loss of an access device. 

The institution does not need to provide a disclosure if it does not impose any liability. 

                                                        
991 12 C.F.R. §1005.5(b). 
992 CFPB, EFTA, 2013, p. 23.  

993 The disclosures required by this part may be provided to the consumer in electronic form, subject to 

compliance with the consumer-consent and other applicable provisions of the Electronic Signatures in 

Global and National Commerce Act (E-Sign Act) (15 U.S.C. §7001 et seq.) 12 C.F.R. §1005.4(a).  

994 12 C.F.R. §1005.4(b). 

995 12 C.F.R. §1005.4(c). 
996 12 C.F.R. §1005.7 (a). 
997 12 C.F.R. §1005.7(b) and (c). 



195 
 

If it later decides to impose the liability, this fact first needs to be disclosed.998 The 

financial institution can choose to include advice on promptly reporting unauthorised 

transfers, or the loss or theft of the access device.999 

Further, the disclosure must cover the consumer’s right to stop payment of a 

preauthorised electronic fund transfer and the financial institution’s liability for failing 

to do so. As to erroneous transactions, the error resolution procedures must be clearly 

disclosed.1000 To keep the consumer updated, a financial institution must mail or deliver 

to the consumer an error resolution notice at least once a year.1001   

A financial institution must inform the consumer at least 21 days before the effective 

date of any change in term or condition required to be disclosed. 

Further, periodic statements must be sent for each monthly cycle in which an EFT has 

occurred, and at least quarterly if no EFT has occurred.1002 The periodic statement must 

contain, among other things, information on: the type of transfer and the type of 

account, the amount of the transfer, the date and name of any third party to or from 

whom funds are transferred etc. for each and every EFT made during the cycle.1003  

When it comes to individual transactions, the EFTA and Regulation E impose a number 

of requirements to provide receipts to the consumer. Receipts must be made available 

when a consumer initiates an EFT at an electronic terminal, and must contain the types 

of information mentioned above, i.e. the type of transfer and the type of account, the 

amount of the transfer etc.1004 Financial institutions may decide to only provide receipts 

to consumers upon request.1005 

5.4. Overdraft Services  

An “overdraft service” means a service under which a financial institution pays a 

transaction when the consumer has insufficient or unavailable funds in the account and 

assesses a fee or charge on a consumer’s account for the service. A line of credit subject 

to Regulation Z does not constitute an overdraft.1006  

In recent years the overdraft protection services have been extended to such types of 

transactions as ATM withdrawals, debit card transactions at point of sale, online 

                                                        
998 Official Staff Interpretations, 12 C.F.R. §1005.7(b)(1)–1. 

999 Official Staff Interpretations, 12 C.F.R. §1005.7(b)(1)–3. 
1000 12 C.F.R. §1005.7(b). 
1001 12 C.F.R. §1005.8(b) Error resolution notice describes when and how the consumer shall notify 

about an error and procedures that follow the notification.   

1002 12 C.F.R. §1005.9(b). 
1003 12 C.F.R. §1005.9(b). 
1004 12 C.F.R. §1005.9(a). 
1005 Official Staff Interpretations, 12 C.F.R. §1005.9(a)-1.  
1006 12 C.F.R. §1005.17(a). 
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payments, preauthorised transfers and automated clearing house system (ACH) 

transactions.1007  

In 2005, the relevant agencies issued guidance concerning the marketing, disclosure 

and implementation of overdraft programmes. The guidance also established a number 

of best practices that financial institutions should incorporate into their overdraft 

programmes.1008  The 2009 amendments to the Regulation E replaced parts of the 

guidance related to ATM and one-time debit card overdraft transactions.1009 

 The revised Regulation E provides consumers with a choice to opt into an overdraft 

protection programme and be charged a fee. The consumer must, therefore, opt in or 

consent to the overdraft service for ATM and one-time debit card transactions before 

an institution may assess overdraft fees.1010 

Not only must the consumer consent, but the institution must mail or deliver to the 

consumer a written confirmation (or electronic, if the consumer agrees) that the 

consumer has consented, along with a statement informing the consumer of the right to 

revoke the consent at any time.1011 

Lack of consent does not prohibit the financial institution from allowing ATM or one-

time debit card overdrafts. However, the financial institution may charge a fee only if 

the consumer has consented to the institution’s overdraft service.1012 

Conversely, the financial institution is not required to pay an ATM or one-time debit 

card overdraft even if the consumer has consented to pay a fee.1013   

Further, Regulation E requires the disclosure of the fees and terms associated with the 

institution’s overdraft service.  

Institutions may not require an opt-in for ATM and one-time debit transactions as a 

condition to the payment of overdrafts for cheques and other transactions. The account 

                                                        
1007 CFBP, EFTA, 2013, p. 17. 
1008 The Office of the Comptroller of the Currency, Board of Governors of the Federal Reserve System, 

Federal Deposit Insurance Corporation, and National Credit Union Administration, Joint Guidance on 

Overdraft Protection Programs, 2005. 
1009 12 C.F.R. §1005.17 was added in the 2009 revision to Regulation E; 74 Fed.Reg. 59033 (17 

November 2009); 75 Fed.Reg. 31665 (4 June 2010). 

1010 An important feature of the opt-in is that the consumer’s affirmative consent is necessary before the 

institution may charge overdraft fees for paying an ATM or one-time debit card transaction. The 

consent must be separate from other consents or acknowledgments. 12 C.F.R. §1005.17(b)(iii). 
1011 12 C.F.R. §1005.17(b)(iv) and Official Staff Interpretations, 12 C.F.R. §1005.17(b)-7. 
1012 Official Staff Interpretations, 12 C.F.R. §1005.17(b)-2. 
1013 Official Staff Interpretations, 12 C.F.R. §1005.17(b)-3. A consent to be charged a fee does not 

automatically mean that the consumer is entitled to an overdraft.  
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terms, conditions and features must be the same for consumers who opt in and for those 

who do not.1014 

If the institution offers both a line of credit subject to Regulation Z and a service that 

transfers funds from another account of the consumer held at the institution to cover 

overdrafts, the institution must state in its opt-in notice that both alternative plans are 

offered. If the institution offers one, but not the other, it must state in its opt-in notice 

the alternative plan that it offers.  

5.5. Liability of Consumers for Unauthorised Transfers 

5.5.1. Unauthorised Transfers 

Regulation E provides the consumer with two means of limiting or preventing any 

damage that may be done to an account due to an unauthorised transfer. The provisions 

that specifically address a consumer’s liability for unauthorised transfers cover the first 

one. The second one applies more broadly to any erroneous EFT and is covered by the 

provisions that lay down procedures for resolving consumer-reported errors. 

Under Regulation E, an “unauthorised electronic fund transfer” means an electronic 

fund transfer from a consumer’s account initiated by a person other than the consumer, 

without any actual authority to initiate the transfer, and from which the consumer 

receives no benefit. An unauthorised transfer does not include an electronic fund 

transfer initiated by a person to whom the consumer voluntarily gave the access device, 

e.g. a debit card, unless the consumer has notified the financial institution that transfers 

by that person are no longer authorised. EFTs initiated by the consumer, or any person 

acting with the consumer, with fraudulent intent do not fall under the definition of an 

unauthorised transfer. Neither do EFTs initiated by the financial institution nor its 

employees.1015 

The liability can be imposed on a consumer under Regulation E after a number of 

conditions have been met. Firstly, a consumer may be held liable for an unauthorised 

electronic fund transfer involving the consumer’s account only if the financial 

institution has provided the required disclosures, i.e. a summary of the consumer’s 

liability, the telephone number and address for reporting that an unauthorised EFT has 

been or may be made, and the financial institution’s opening times. 

Secondly, if the unauthorised transfer involved an access device, it must be an accepted 

access device. An accepted access device means either a solicited device, or – if the 

issue of the device was not solicited – an access device that has been validated upon a 

                                                        
1014 12 C.F.R. 1005.17(b)(2) and Official Staff Interpretations, 12 C.F.R. §1005.17(b)(2)-1. 
1015 12 C.F.R. §1005.2(m). 
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request from the consumer.1016 Finally, the financial institution must have provided 

means to identify the consumer to whom an access device was issued.1017 

If the aforementioned conditions are met, the consumer may be liable up to a limited 

amount, depending on whether the financial institution had been notified of the loss or 

theft of the access device in a timely manner. Regulation E introduces a three-tier 

system of consumer liability based on the promptness of the notification. The 

application of the system under Regulation E will be illustrated by the following case:   

Mrs Brown, an elderly lady, kept a debit card in a desk drawer in her living room. 

The card was linked to/accessing a checking account she held with her late husband 

at the AA-bank. An amount of USD 50,000 was stored on the account. Mrs Brown 

wrote the authorisation details (PIN-code) to the account in her notebook, which 

she kept in her handbag. Mrs Brown’s teenage grandson knew both about the card 

and about the notebook. On a Monday, he took the card and the PIN-code and 

started using it without Mrs Brown’s knowledge (therefore, obviously without the 

actual authority to initiate the transfers). 

Under Regulation E and the three-tier system, Mrs Brown’s liability for unauthorised 

transactions initiated by her grandson depends on how promptly Mrs. Brown notifies 

her bank about the theft of the debit card or of the unauthorised transfers. Three possible 

scenarios are described below.  

5.5.2 First-Tier Liability (USD 50 Maximum) 

In the event that timely notice was given, i.e. within two business days of learning about 

the loss or theft of the access device, a consumer’s liability for an unauthorised 

electronic fund transfer or a series of related unauthorised transfers will be limited to 

USD 50 in total for any or all unauthorised transfers that have occurred before the 

notification.1018 The two business-day period excludes the day on which the consumer 

has actually discovered the loss or theft, or any day that is not a business day for the 

relevant financial institution. 1019  The rule is calculated based on 24-hour periods, 

without regard to the financial institution’s business hours or the time of day when the 

consumer learns of the loss or theft.1020  

The USD 50 tier of liability applies only when the unauthorised transfers were made 

using a consumer’s access device. In the event that the debit card information was 

                                                        
1016 See Part III, 5.2. 
1017 Official Staff Interpretations, 12 C.F.R. §1005.6(a). A financial institution may use various means 

for identifying the consumer to whom the access device is issued, including but not limited to: (i) 

Electronic or mechanical confirmation (such as a PIN), (ii) Comparison of the consumer's signature, 

fingerprint, or photograph. 
1018 12 C.F.R. §1005.6(b)(1). 
1019 E.g. if the consumer learns about the loss or theft of the access device on Saturday the prescribed 

period elapses on Tuesday at midnight.  
1020 Furletti and Smith 2005, p. 21. 
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skimmed during a legitimate transaction, and subsequently used for an unauthorised 

one, the consumer would not bear any liability as long as the unauthorised use was 

reported within 60 days of the financial institution’s transmittal of the statement under 

the third-tier liability rule. 

Scenario 1 of First-Tier Liability:1021 

Monday: Mrs Brown’s debit card is stolen  

Wednesday: Mrs Brown learns of the theft  

Thursday: Unauthorised EFT of USD 100 (using the debit card) 

Friday: Mrs Brown notifies AA-bank of the theft 

 

Scenario 2 of First-Tier Liability: 

Monday: Mrs Brown’s debit card is stolen 

Tuesday: Unauthorised EFT of USD 35 (using the debit card) 

Wednesday: Mrs Brown learns of the theft 

Thursday: Unauthorised EFT of USD 100 (using the debit card) 

Friday: Mrs Brown notifies AA-bank of the theft 

In both scenarios, Mrs Brown’s liability for unauthorised electronic fund transfers will 

be limited to USD 50. Mrs Brown’s card and PIN were stolen on Monday, she learned 

of the theft on Wednesday and notified the AA-bank on Friday, i.e. within the 

prescribed two business days of learning about the loss or theft of the access device. 

The actual discovery, i.e. the moment when Mrs Brown learned of the theft, starts the 

two business-day notification period, excluding the day on which she actually 

discovered the loss or theft. Under Regulation E, there is no requirement that the 

consumer “should have discovered”, “ought to have discovered”, or “must have 

discovered” the loss or theft.  

5.5.3 Second-Tier Liability (USD 500 Maximum) 

If the consumer fails to notify the financial institution within two business days after 

actually having discovered the loss or theft of the access device, the consumer’s liability 

increases to USD 500 of the unauthorised transfers.1022 A consumer’s liability may 

exceed USD 50 up to a maximum of USD 500, but only if the financial institution can 

demonstrate that any transfer made after the lapse of the two-business day period 

following the date on which the consumer first learned of the loss or theft of the debit 

                                                        
1021 Benton and Sheerr 2012, p. 4. 
1022 12 C.F.R. §1005.6(b)(2). 
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card and prior to notice being given to it would not have occurred had the consumer 

notified the institution within that two-day period. It can meet the standard for liability 

by showing that, in accordance with its policy, the access device would have been 

blocked immediately after notification. 

Similarly to the USD 50 tier of liability, the USD 500 liability tier only applies when 

the unauthorised transfers were made using a consumer’s access device. 

Second-Tier Liability Scenario: 

Monday: Mrs Brown’s debit card is stolen, and she learns of the theft 

Tuesday: Unauthorised EFT of USD 100 (using the debit card) 

Thursday: Unauthorised EFT of USD 600 (using the debit card) 

Friday: Mrs Brown notifies the AA-bank of theft. Once notified of the theft, 

the bank’s systems immediately freeze the account. The USD 600 transfer 

would not have occurred, had Mrs Brown provided notice within the two-day 

period.  

In the discussed scenario, Mrs Brown’s total liability should be limited to USD 500, as 

she waited longer than in the First-tier liability scenario before notifying the AA-bank. 

Mrs Brown is liable for the amount of the loss that occurs within the first two business 

days (but no more than USD 50), plus the amount of the unauthorised transfers that 

occurs after the first two business days and before the consumer gives notice. In the 

discussed scenario: USD 50 of the USD 100 transfer plus USD 450 of the USD 600 

transfer.  

If, however, the grandson had spent USD 600 on Tuesday and USD 100 on Thursday, 

Mrs Brown’s maximum liability would be USD 150 (USD 50 of the USD 600 plus 

USD 100).1023 

5.5.4. Third-Tier Liability (Unlimited) 

Finally, a consumer must report an unauthorised electronic fund transfer that appears 

on a periodic statement within 60 days of being sent the statement on which the 

unauthorised charge appears. If the consumer fails to do so, they may be liable for the 

full amount of subsequent transfers.1024 Again, the consumer’s liability is conditional 

on the bank demonstrating that the unauthorised EFTs would not have occurred had the 

consumer notified the institution within the 60-day period.  

                                                        
1023 Official Staff Interpretations 12 C.F.R. §1005.6(b)(2). 
1024 12 C.F.R. §1005.6(b)(3). 
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The fact that a consumer has received a periodic statement reflecting an unauthorised 

transaction is a factor, but not conclusive evidence, in determining whether the 

consumer had knowledge of a loss or theft of the access device.1025 

When an access device is involved in an unauthorised transfer, the consumer may be 

liable for the amounts set out in the first and the second-tier liability scenarios.   

Third-Tier Liability Scenario: 

1 March: Mrs Brown’s debit card is stolen, and she learns of the theft 

2 March: Unauthorised EFT of USD 100 (using the debit card) 

6 March: Unauthorised EFT of USD 600 (using the debit card) 

30 March: Periodic statement is transmitted showing unauthorised EFTs of 

USD 100 and USD 600 

10 May: Unauthorised EFT of USD 400 

11 May: Mrs Brown notifies AA-bank of theft 

In the discussed scenario, Mrs Brown reported the unauthorised transactions within the 

prescribed 60-day period that started on 30 March, consequently her liability will be 

limited.  

Mrs Brown’s liability for unauthorised transfers before the statement is sent – and up 

to 60 days following – is determined based on the first two tiers of liability: up to USD 

50 if she notifies the financial institution within two business days of learning of the 

loss or theft of the card, and up to USD 500 if she notifies the institution after two 

business days of learning of the loss or theft. In the discussed scenario, Mrs Brown 

reported the unauthorised transactions/ notified of theft after two business days, she 

should therefore be liable up to USD 500.  

5.5.5. Liability for transfers not involving access device 

The first two tiers of liability do not apply to unauthorised transfers from a consumer’s 

account made without an access device. If, however, the consumer fails to report such 

unauthorised transfers within 60 calendar days of the financial institution’s transmittal 

of the periodic statement, the consumer may be liable for any transfers occurring after 

the close of the 60 days, but before notice is given to the institution.1026 

No access device scenario: 

10 March: The consumer’s account is electronically debited for USD 200 by 

means other than the consumer’s access device  

                                                        
1025 Official Staff Interpretations, 12 C.F.R. §1005.6(b)(1). 
1026 Official Staff Interpretations, 12 C.F.R. §1005.6(b)(3). 
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30 March: A periodic statement is transmitted showing unauthorised EFTs of 

USD 200 

1 June: An unauthorised EFT of USD 400 

If the consumer notifies the institution within 60 days of being sent the periodic 

statement, the consumer bears no liability. However, if the consumer fails to notify 

within the 60-day period, they will be liable for all the transactions that took place after 

the close of the prescribed period, i.e. for the full USD 400.  

5.5.6. No “negligence” criterion 

The extent of the consumer’s liability under Regulation E is determined solely by the 

consumer’s promptness in notifying the financial institution. Other factors may not be 

used as a basis to hold consumers liable.1027 Regulation E prohibits imposing greater 

liability in case the consumer was negligent, e.g. if the PIN was written on an ATM 

card. No greater liability can be agreed between the consumer and the financial 

institution, nor can the consumer be liable for a greater amount under state law.1028  

A consumer gives notice to a financial institution about unauthorised use when the 

consumer takes reasonable steps to provide the financial institution with the relevant 

information, whether or not a particular employee actually receives the information.1029  

Even if the consumer is unable to provide the account number or the card number, the 

notice effectively limits the consumer’s liability if the consumer sufficiently identifies 

the account in question, for example, by giving the name on the account and the type 

of account.1030  

If, however, a consumer’s delay in notifying a financial institution was due to 

circumstances, such as extended travel or hospitalisation, the time periods for 

notification specified above must be extended to a reasonable time.1031 

Unlike the TILA and Regulation Z, Regulation E does not grant the consumer the right 

to have the disputed amount re-credited while the financial institution determines 

whether the transfer was or was not authorised.1032 

 

                                                        
1027 Official Staff Interpretations, 12 C.F.R. §1005.6(b)-2. 
1028 Official Staff Interpretations, 12 C.F.R. §1005.6(b)-2 and 6(b)-3. 
1029 12 C.F.R. §1005.6(b)(5). 
1030 Official Staff Interpretations, 12 C.F.R. §1005.6(b)(5)-3. 
1031 12 C.F.R. §1005.6(b)(4); Official Staff Interpretations, 12 C.F.R. §1005.6(b)(4). 
1032 12 C.F.R. §1005.6(b)(4); Official Staff Interpretations, 12 C.F.R. § 1005.6(b)(4). 
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5.5.7 Zero liability policies  

The EFTA allows for more favourable conditions of liability, if agreed upon in the 

contract. 1033  As discussed both in Part II and in the above chapter on TILA and 

Regulation Z, the card networks adopted “zero-liability policies”, which are part of the 

contract between the provider of the card and the cardholder. Under such a policy, a 

cardholder will not be subject to any liability for unauthorised transactions, unless they 

did not meet the requirements specified in the policy. The “zero-liability policies” of 

MasterCard and American Express require reasonable care in protecting the card from 

loss or theft. Visa’s policy will refund the funds removed as a result of unauthorised 

use, provided the cardholder was not grossly negligent in handling their card and 

reported the unauthorised use in a timely manner. Even though the language of the 

policies differs, the standard of reasonable care and (lack of) negligence appear to be 

the same.1034 

As stated in the previous section, under the EFTA and Regulation E, the extent of 

consumer liability is determined solely by the consumer’s promptness in reporting the 

loss or theft of an access device. Negligence by the consumer cannot be used as grounds 

for imposing greater liability than is permissible under Regulation E.1035 

Therefore, the following question arises: what is the relationship between the provisions 

of Regulation E and the zero-liability criteria of the card networks’ policies?  

The basic premise of the interplay between Regulation E and the card network policies 

is that Regulation E serves as the ceiling for the amount of the cardholder’s liability 

while the card networks’ zero-liability rules are the floor. In other words, the policies 

provide the cardholders with more protection through its zero-liability policy than 

Regulation E.  

The Visa policy – for example – requires a credit union to replace any funds taken as 

the result of an unauthorised debit transaction (unless the member was negligent), while 

under Regulation E the funds will be returned depending on the timeliness of 

notification and whether an access devise was used.1036  The credit card companies are 

therefore allowed to use the “gross negligence” criterion when applying a 

liability threshold that is lower (i.e. zero) than the one already guaranteed under 

Regulation E.  

                                                        
1033 12 C.F.R. § 1005.6 EFTA (6) Liability under state law or agreement. If state law or an agreement 

between the consumer and the financial institution imposes less liability than is provided by this 

section, the consumer's liability shall not exceed the amount imposed under the state law or agreement. 

1034 See Part III, 4.  
1035 Official Staff Interpretations, 12 C.F.R. §1005.6(b). 
1036 National Association of Federally Insured Credit Unions (NAFCU), Increased Liability Triggers 

Reg E Disclosures, 2017.  https://nafcucomplianceblog.typepad.com/nafcu_weblog/2017/07/increased-

lability-triggers-reg-e-disclosures.html.  
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If the cardholder is negligent in handling the account or card, then the credit union has 

two choices, it can apply its own zero-liability policy or apply Regulation E’s liability 

for unauthorised transactions, as long as the potential liability has been properly 

disclosed.1037 In any case, the mandatory provisions of Regulation E must be complied 

with.  

5.6. Error Resolution 

Regulation E contains detailed procedures for the resolution of errors related to an 

electronic funds transfer. The procedures require a financial institution to investigate 

and correct any error that has occurred in connection with an account in a timely 

fashion. 

The term “error” – under Regulation E – includes an unauthorised electronic fund 

transfer, an incorrect electronic fund transfer to or from the consumer’s account, as well 

as the omission of an electronic fund transfer from a periodic statement. It also covers 

computational or bookkeeping errors made by the financial institution relating to an 

electronic fund transfer and the consumer’s receipt of an incorrect amount of money 

from an electronic terminal.1038 

The consumer should contact the financial institution immediately after discovering an 

error. This should, however, not be later than 60 calendar days after the financial 

institution sends the periodic statement containing an alleged error.  

The notification of an error – oral or in writing – from a consumer to a financial 

institution must be received by the institution within the required period of time, must 

enable the institution to identify the consumer’s name and account number, and must 

indicate why the consumer believes an error exists. 

The consumer must also explain, as far as possible, the type, date, and amount of the 

error. 1039  The financial institution may require the consumer to submit written 

confirmation of an alleged error within 10 business days after making an oral 

notification.1040 

After receiving a notice of error, the financial institution must take the following steps. 

It must investigate promptly and determine whether an error has occurred, within 10 

business days of receiving a notification. Then the institution must correct the error 

within one business day after determining that an error has actually occurred. It must 

report the results to the consumer within three business days after completing its 

                                                        
1037 NAFCU, 2017.  
1038 12 C.F.R. §1005.11(a). 
1039 12 C.F.R. §1005.11(b).  
1040 12 C.F.R. §1005.11(b). 
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investigation. 1041  Ten days may seem like a quick investigation to the financial 

institution, but for the consumer it can be very burdensome, especially if substantial 

funds have been removed from the consumer’s account.  

If the financial institution is unable to complete its investigation within 10 business 

days, it may take up to 45 days after receiving the notification from the consumer. In 

such an event, the institution must provisionally credit the consumer’s account in the 

amount of the alleged error (including interest when applicable), and must inform the 

consumer about doing so.1042 The consumer should be given the full use of those funds 

during the investigation. A financial institution need not, however, provisionally credit 

the account to complete its investigation if the consumer fails to provide the required 

written confirmation of an oral notification of error.1043 If, during the 45-day period, 

the financial institution determines that an error has occurred after all, the same periods 

for correcting (one business day) and reporting the correction (three business days) 

apply.1044 

If the financial institution determines that no error occurred, or that an error occurred 

in a different manner or amount from that described by the consumer, the financial 

institution must explain, in writing, why it believes no such error occurred. It must also 

notify the consumer that the provisional credit was deducted from the account. A 

consumer may request, and the institution must promptly provide, copies of documents 

on which the institution relied in the conduct of its investigation.1045 

 

6. SHIFT IN CONSUMER FINANCIAL PROTECTION POLICY 

6.1. Shift in policy 

The major “disclosure” statutes and regulations discussed in the previous section were 

enacted during the heyday of federal consumer protection legislation in the late 1960s 

and early 1970s. In the past decade, however, American consumer protection law has 

been undergoing a significant change. The financial downturn of 2008 was the ultimate 

catalyst that triggered a response from the lawmakers. The policy makers concluded 

that the crisis, over-indebtedness and massive bankruptcies were, among other things, 

caused by a lack of appropriate consumer protection regulations, and therefore more 

substantive protections were needed. Consequently, the U.S. Congress enacted a 

                                                        
1041 12 C.F.R. §1005.11(c )(1). 
1042 12 C.F.R. §1005.11(c )(2). 
1043 12 C.F.R. §1005.11(c)(2)(i). 
1044 12 C.F.R. §1005.11(c)(2)(iii) and (iv). 
1045 12 C.F.R. §1005.11(d).  
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number of laws that changed the direction of consumer protection in the financial 

sector.1046 

These new legislative and regulatory developments mark a shift from the rational 

consumer choice theory that underlay the great disclosure statutes such as the Truth in 

Lending Act (TILA) and the Electronic Fund Transfers Act (EFTA) more towards a 

system based on a view of consumers as revealed by behavioural economics.1047  

The older statutes and regulations relied on the notion of a rational consumer to make 

reasonable choices when presented with the relevant information. However – as raised 

in more recent studies – markets for financial products instead of operating with perfect 

information and rationality are rather prone to imperfect information and imperfect 

rationality. These imperfections cause such markets to fail.1048 Consequently, a policy 

sea change towards the accessibility of disclosures and more substantive protections 

took place.  

6.2. Perfect Information & Rationality 

One of the themes returning in the context of financial services is their complexity and 

incomprehensibility. The pattern seems to be as follows: a well-educated and informed 

consumer, who has invested time and effort in a market survey for the optimal product, 

is nevertheless not able to take the most profitable decision. And those less educated 

and less informed stand even less chance of choosing a product that suits their needs.1049 

Apart from the challenge posed by disclosures at the initial stage of product selection, 

consumers remain vulnerable to imperfect information during the use of a certain 

product. One of the examples concerns credit products, where lenders retain the ability 

to change the terms of the products 1050  or to apply changes by sending contract 

amendments after the customer started using the products.1051 

According to neoclassical economic theory, sellers compete to provide optimal goods 

and services to rational consumers. Markets only fail when buyers lack complete 

information; therefore, disclosure is considered an ultimate market fixer. Early U.S. 

                                                        
1046 Pridgen 2013, p. 406. 
1047 Pridgen 2013, p. 407. 
1048 “Markets and contracts can be relied upon to maximize welfare only when consumers are rational 

and informed. If consumers do not know what they are buying, markets might not give them what they 

would have bought had they known.” Bar-Gill and Warren 2008, p. 108. 
1049 “The repeating universal pattern of “too complex” and “too incomprehensible”, along with the fact 

that these are not just products designed for well-advised corporate client, but rather a daily problem 

experienced by nearly every consumer who uses financial products.” Haim 2013, p. 27. 
1050 This practice has been significantly restricted by the Credit CARD Act.  
1051 Bar-Gill and Warren 2008, p. 110. 
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financial policy followed this theory and the disclosure statutes have been designed 

accordingly.1052 

The problem, however, does not seem to lie in a lack of proper information, but rather 

in the overflow and sheer complexity of the information. In 2008, the Federal Reserve 

Board, which at that time1053 was responsible for the implementation of the TILA and 

the EFTA, had conducted a review of the disclosure regime. The goal of the review was 

“to ensure that the regulations lead to disclosures that consumers would most likely pay 

attention to, understand and comprehend, and be able to use in their decision-

making.”1054 For that purpose, an empirical study of various aspects of the disclosure 

regime was performed. The conclusion was that even the most effective disclosure 

designs that were subject to the test, and subsequently adopted in the changes to 

Regulation Z, did not eliminate consumer mistakes.1055 

Further, this inefficiency of the disclosure system can likely be contributed not only to 

the imperfect information, but also to the imperfect rationality of those taking the 

decisions based on the information provided in the disclosure. 

The TILA, the EFTA and associated regulations relied on the hypothetical rational 

consumer to make reasonable choices when presented with all the relevant 

information.1056 They deployed the concept of “homo economicus” as a rational and 

self-interested individual who has the ability to make judgments and maximise utility. 

In other words, a rational person seeks to reach their goals to the greatest extent with 

the least possible costs.1057 Based on the assumption that informed consumers choose 

efficiently in the marketplace, those laws sought to enhance comparative shopping for 

financial services, especially for consumer credit. Yet again, the disclosure of 

information was viewed as the ultimate remedy for imperfections in the market for 

financial products, because it was expected to protect consumers and to promote 

competition.1058,1059 

6.3. Biased Consumer 

The rational choice theory, however appealing, demands an unrealistic amount of 

insight from the decision-maker.1060 The work of behavioural economic scholars of the 

last two decades challenged the concept of the consumer acting rationally when 

presented with the relevant information in the form of disclosure. Instead, behavioural 

                                                        
1052 Freeman 2013, p. 169. 
1053 The CFPB is currently responsible for TILA and EFTA implementation.   
1054 Macro 2008, p. 1. 
1055 Macro 2008, p. 2. 
1056 Pridgen 2013, p. 416. 
1057 Rational choice theory defines “rationality” narrowly meaning that an individual acts as if 

balancing costs against benefits to maximise personal advantage. Friedman 1970. 
1058 Peterson 2003, p. 898. 
1059 Pridgen 2013, p. 417. 
1060 Kahneman 2011. 
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economics focused on certain barriers or biases that prevent most consumers from 

making rational decisions.1061 In other words, humans are not perfectly rational, utility 

maximising machines, but instead are prone to behavioural biases.1062 Such biases are 

defined as systematic and predictable tendencies to deviate from perfect rationality.1063 

The discussion of consumer behaviour in the context of financial services, and more 

specifically in the context of credit cards, includes three biases in particular – bounded 

rationality, hyperbolic discounting, and optimistic overconfidence. 

6.3.1. Bounded Rationality 

“Bounded rationality” refers to a limitation in decision-making whereby the rationality 

of individuals is seen to be restricted by three elements: the information the individuals 

have, the cognitive limits that restrict them in taking in the information provided, and 

the time available for them to make a decision.1064 When it comes to the choice of a 

financial product, consumers base their decisions only on a very limited number of 

product features, rather than considering all the available data.1065 Some studies have 

suggested that decision-makers take into account as few as three to six attributes, and 

only those that seem the most salient to them.1066 

This bias plays a role in decision-making regarding all types of financial products. The 

providers benefit from the consumers’ bounded rationality by distracting them with 

salient benefits and diverting consumers’ attention from terms imposing costs.1067 

A consumer may, for example, choose a credit card over a debit card because of the 

rewards programme linked to it – if that seems the most salient – while the overall 

product may be pricier and less suitable for the consumer’s needs. 

6.3.2. Hyperbolic Discounting 

The phenomenon whereby individuals systematically overvalue immediate benefits 

and costs and undervalue future benefits and costs is called “hyperbolic 

discounting”.1068 In other words, given two similar rewards, humans show a preference 

for the one that arrives sooner rather than later, as they tend to discount the value of the 

later reward, by a factor that increases with the length of the delay. Moreover, most 

individuals find that their preferences often change as gains or losses become more 

                                                        
1061 Bar-Gill 2008, White 2009. 
1062 Bar-Gill 2004, Bar-Gill and Warren 2008. 
1063 Kilborn 2005. 
1064 Definition coined by Herbert A. Simon. 
1065 Slowik 2012, p. 1308. 
1066 Korobkin 2003. 
1067 Bar-Gill and Warren 2008.  
1068 Slowik 2012, p. 1308. 
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immediate. This overreaction to immediate gains and losses is hyperbolic discounting 

at work.1069 

Hyperbolic discounting might even reverse the balance between costs and benefits, as 

not only does present gratification tend to be overvalued, but future costs tend to be 

discounted even more. In such a case, even if a future cost might be greater than a 

benefit in the present, the “hyperbolically discounted” perception of that cost in the 

remote future might ultimately fall below the less discounted perception of the present 

benefit.1070 This might, in turn, affect the decision as to whether to take the risk or not.  

The entire credit card model – where cardholders enjoy the benefits of the cards long 

before paying the corresponding costs – is based on the hyperbolic discounting 

rationale. Further, this bias explains why some cardholders keep borrowing on their 

credit cards despite their original intentions to pay off the balance each month.1071 

Creditors capitalise on this bias by reducing the minimum monthly payments, which 

tends to increase the total interest paid by cardholders.1072 Hyperbolic discounting is 

such a strong bias that individuals tend to fall prey to it, even when they are aware that 

they are prone to doing so.1073 

6.3.3. Optimistic Overconfidence 

The last one of the biases most relevant for financial services is “optimistic 

overconfidence”. It simply means that individuals are systematically and unrealistically 

optimistic, particularly about their abilities to avoid adverse events.1074 

This obviously has implications in a credit card context, where consumers tend to both 

overestimate their future income and underestimate the likelihood of liquidity 

problems. As a result, cardholders take on more debt than they would have taken on 

had they realised their actual ability to repay.1075 

                                                        
1069 “To illustrate how this behavioral bias works, suppose an individual (we’ll call him Bruce) is given 

a choice between receiving USD 10 thirty days from now and receiving USD 11 thirty-one days from 

now. Bruce wants the extra dollar and can wait one day, so he chooses the second option. Thirty days 

later, Bruce is given an option of changing his mind. If Bruce were perfectly rational, he would still 

wait one more day to earn an extra dollar. However, Bruce might change his mind once he realizes the 

payoff is instantaneous – he no longer prefers to wait an extra day for an additional dollar.” Slowik 

2012, p. 1312. 
1070 Kilborn 2005, p. 21. 
1071 Littwin 2008. Explaining that the consumers she surveyed “felt enticed to apply for credit cards 

against their better judgment, and once they had them, they found it… easy to spend money they did 

not have.” 
1072 Bar-Gill 2004. 
1073 Littwin 2008. 
1074 Slowik 2012, p. 1313. 
1075 Killborn 2005, p. 21. 
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The credit card providers take advantage of “optimistic overconfidence” by raising 

cardholder credit card limits, thereby inducing cardholders to take on more debt.1076 In 

addition, the optimistically overconfident consumers frequently sign up for credit cards 

hoping to benefit from the interest on the positive balance on the card offered by the 

provider. In the majority of the cases, however, they end up paying the higher interest 

on the negative balance. Like with hyperbolic discounting, awareness of the tendency 

alone is usually not enough to counteract it. For this reason, budgeting has little or no 

effect on overconfidence.1077 

6.4. Towards new laws 

The results of the behavioural economics studies came to the attention of the U.S. 

lawmakers. The pure disclosure regime, as deployed by the major consumer protection 

statutes of the late 1960s and early 1970s, did not seem to prevent consumers from 

massively falling for the industry practices designed to increase the usage and the costs 

of financial products. The information overload, the incomprehensibility of the terms 

and conditions, and cognitive biases caused a number of structural societal 

problems.1078  

The U.S. Congress responded to the financial recession of 2008 by enacting new laws 

that “changed the direction and theoretical underpinning of consumer protection in the 

financial sector.”1079 As was argued, “the new legislation is a result of a paradigm shift 

from the use of pure disclosures under the rational choice theory of economics, to a 

system based on a more realistic view of consumer decision-making as revealed by 

behavioural economics.”1080 As a result, a paradigm shift in the direction of a more 

substantive approach to consumer protection was introduced.1081 Instead of exclusively 

promoting the concept of an informed rational consumer making choices that maximise 

their welfare, the new legislation sets out minimum standards of fair dealing with 

consumers.1082  

                                                        
1076 Bar-Gill 2004. 
1077 Killborn 2005, p. 21. 
1078 “When considering credit card reform, [the Congress] found that the main reason for the credit card 

debt explosion was that creditors employed unfair practices that set financial traps to which even 

ostensibly responsible cardholders fall prey.” Slowik 2012, p. 1299. 
1079 “As with the most sea changes, a storm preceded these new developments. Most agree that the 

financial crisis of 2008 led to the current outpouring of new consumer legislation at the federal level. 

Pridgen 2013, p. 406.   
1080 Pridgen 2013, p. 406.   
1081 Some argue to the contrary, i.e. that the Credit CARD Act does not take behavioural economics 

sufficiently into account, and propose even a further going policy. Slowik 2012, p. 1294. 
1082 Pridgen 2013, p. 407.   
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The new legislation continues to contain multiple disclosure requirements. At the same 

time, however, it introduces some pro-consumer default provisions and provisions 

establishing more substantive limits.1083  

The regulators pursued a number of strategies when introducing the changes in the field 

of credit cards and electronic fund transfers. 

The Credit Card Accountability, Responsibility and Disclosure Act (the Credit CARD 

Act) of 20091084 was enacted as an immediate response to the financial crisis and to 

prevent a further spiral of debt and personal bankruptcies. The Credit CARD Act 

amended the TILA and Regulation Z accordingly.  

Regarding electronic fund transfers, the regulators – first the FRB and more recently 

the CFBP – issued a number of regulations, progressively providing consumers with 

more protection as new electronic payment services entered the market. The regulations 

largely followed the market developments. As early as 2006, the Final Rule on Payroll 

Card Accounts was issued.1085 The Gift Card Rule followed in 2010,1086 and the Final 

Rule on Remittance Payments in 2012.1087 Finally – the most detailed and lengthy – the 

Final Rule on Prepaid Accounts was issued in October 2016.1088 

To provide for the proper enforcement of those renewed laws and regulations, the 

Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (Dodd-Frank 

Act)1089 created a new federal consumer protection agency, the Consumer Financial 

Protection Bureau (CFPB). The CFPB is equipped with regulatory and supervisory 

powers over all providers of consumer financial services of all kinds and charged with 

protecting consumers from “unfair, deceptive or abusive” acts or practices in consumer 

financial services.1090  

The following sections will discuss the changes introduced by the Credit CARD Act in 

the field of credit card payments. Subsequently, in Chapter 8, the changes introduced 

by each of the Final Rules in the field of electronic fund transfers will be discussed.  

 

                                                        
1083 The new legislation also has its critics. Some argue that the legislation is too paternalistic (“new 

paternalism”) Smith and Zywicki 2014. While some advocate even more libertarian paternalism to 

mitigate the behavioural bias of card users. Slowik 2012. 
1084 See footnote 298.  
1085 Final Rule on Payroll Card Accounts, 71 Fed.Reg. 51437 (30 August 2006). 
1086 Final Rule on Gift Cards, 75 Fed.Reg. 16580 (1 April 2010). 
1087 Final Rule on Remittance Transfers, 77 Fed. Reg. 6194 (2 February 2012).  
1088 Final Rule on Prepaid Accounts, 81 Fed.Reg. 83934 (22 November 2016). 
1089 See footnote 326.  
1090 12 U.S.C. §§5491-5531. 
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7. INDUSTRY PRACTICES AND THE CREDIT CARD ACT OF 2009 

7.1. Introduction  

As already mentioned, credit card providers learned to benefit from the ways in which 

“not so rational” consumers tend to operate. As it was put by a former general counsel 

of Citigroup’s card business, “No other industry in the world knows consumers and 

their transactions better than the bank card industry. It has turned the analysis of 

consumers into a science rivalling the studies of DNA…”1091 The providers, having 

obtained and analysed the detailed information on the use patterns of card users, are in 

the privileged position of being able to customise their product to benefit from 

consumer errors and biases.1092 What is more, the design of the card products seems to 

evolve as the awareness and the preferences of users change. Numerous examples 

illustrating the practices of the industry can be named. Even though the practices 

described below were, at the time, in line with the existing laws and regulations (the 

TILA and Regulation Z), they excessively increased the use of credit along with its 

costs. In addition, the consumers’ understanding of the issuers’ policies included in the 

terms and conditions of credit cards were seriously questioned. In the context of the 

financial downturn, the majority of those practices came to the attention of the legislator 

and triggered a legislative and regulatory response.1093 The industry practices discussed 

below were developed mostly between the beginning of the 1990s and the enactment 

of the Credit CARD Act of 2009. 

The Credit CARD Act of 2009 amended the TILA with a number of substantive 

provisions designed to address “tricks and traps” and other complaints from consumers, 

although the law also introduced improvements in credit card disclosures.1094  The 

purpose of the Credit CARD Act is to implement necessary reforms and to help protect 

consumers by prohibiting various unfair, misleading and deceptive practices on the 

credit card market. 

7.2. Complexity of rates and fees & incomprehensible disclosures 

The design of card products seems to have evolved as the awareness and the preferences 

of the users changed. It was noticed that as long as the credit card interest rates were 

not salient to the consumers, they were very high. For many years after credit cards 

entered the market, a relatively high fixed interest rate was charged, but hardly any 

                                                        
1091 “The mathematics of virtually everything consumers do is stored, updated, categorized, churned, 

scored, tested, valued, and compared from every possible angle in hundreds of the most powerful 

computers and by the most creative minds anywhere. In the past 10 years alone, the transactions of 200 

million Americans have been reviewed in trillions of different ways to minimize bank card risk.”   

MacDonald 2007, p. 10 after Bar-Gill and Warren 2008, p. 124. 
1092 Bar-Gill and Warren 2008, p. 124. 
1093 GAO 2006, p. 2. 
1094 Luck 2011. 
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additional fees were charged and cards were offered to a select group of creditworthy 

customers only.1095 However, over the years, the fixed interest rate was replaced by a 

myriad of rates and fees and hidden in opaque and lengthy terms and conditions.1096 

Obviously, the more complex the credit card pricing, the more incomprehensible it is 

for consumers, regardless of the disclosure requirements. The credit card issuers 

developed a practice of providing disclosures that are hard to read, poorly organised 

and formatted, and unnecessarily detailed and long.1097 

Title II of the Credit CARD Act contains requirements for “enhanced consumer 

disclosures”. 1098  It requires contract terms to be disclosed in language that credit 

cardholders can easily understand, to assist them in avoiding unnecessary costs. 

For example, the Credit CARD Act requires that credit card issuers highlight fees that 

cardholders may be charged, as well as the reason why they might be charged those 

fees. Issuers must include a written statement such as: “Minimum Payment Warning: 

Making only the minimum payment will increase the amount of interest you pay and 

the time it takes to repay your balance.”1099  

The creditor must also disclose repayment information that would apply to the 

outstanding balance, such as: the number of months that it would take to pay off the 

entire amount; the total cost to the consumer, including interest and principal payments; 

how much a cardholder would have to pay each month in order to pay off the entire 

balance in thirty-six months.1100  

Finally, issuers must provide a toll-free telephone number where the cardholder can 

receive “credit counselling and debt management services.”1101 This information must 

appear in a prominent location on the billing statement. 

                                                        
1095 “After first being introduced in the 1950s, for the next several decades, credit cards commonly 

charged a single fixed interest rate around 20 per cent – as the annual percentage rate (APR) – which 

covered most of the issuer’s expenses associated with card use.” GAO 2006, p. 13. 
1096 Bar-Gill and Warren 2008, p. 146; “After 1990, card issuers began to introduce cards with a greater 

variety of interest rates and fees, and the amounts that cardholders can be charged have been growing.” 

GAO 2006, p. 5.  
1097 Ben-Shahar and Schneider 2014, p. 15. 
1098 The Credit CARD Act Title II – Enhanced Consumer Disclosures: Sec. 201. Payoff timing 

disclosures, Sec. 202. Requirements relating to late payment deadlines and penalties, Sec. 203. 

Renewal disclosures, Sec. 204. Internet posting of credit card agreements, Sec. 205. Prevention of 

deceptive marketing and credit reports. 
1099 The Credit CARD Act Sec. 201 (a), 15 U.S.C. §1637(b)(11)(A) “A written statement in the 

following form: ‘Minimum Payment Warning: making only the minimum payment will increase the 

amount of interest you pay and the time it takes to repay your balance’, or such similar statement as 

established by the [CFBP].” 
1100 The Credit CARD Act Sec. 201 (a), 15 U.S.C. §1637(b)(11)(B)(i-iii). 
1101 The Credit CARD Act Sec. 201 (a), 15 U.S.C. §1637(b)(11)(B)(iv). 
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The Credit CARD Act also requires that late payment deadlines as well as an increase 

in interest rates for late payments be disclosed in a clear manner.1102 

7.3. Multiple interest rates & allocation of payments 

Issuers developed a practice of charging different interest rates for various transactions 

on one credit card. This practice occurred in the period between 1990, when the singular 

interest rate was phased out, and 2009, when the Credit CARD Act addressed this 

controversial practice. The multiple interest rates would be applied to a single card 

depending on the type of transaction in which the cardholder engaged. For example, 

cards assessed separate rates on: balances resulted from the purchases of goods and 

services, balances that were transferred from another account and balances that resulted 

from cash withdrawals.1103 

Having charged different interest rates depending on the type of transaction, the 

creditors would allocate the payments firstly to the card balance with the lowest rate of 

interest. The cardholders would therefore first fully pay off the balances with the lowest 

interest rates before moving payments to the balances with higher rates.1104 As revealed 

by a study, even though the practice was subject to disclosure, only three per cent of 

borrowers understood the policies regarding payment allocation.1105  

The Credit CARD Act directly targeted this controversial practice: when consumers 

have accounts that carry different interest rates for different purchases, payments in 

excess of the minimum amount due must be allocated to balances with higher interest 

rates first.1106 

7.4. Introductory rates 

So-called “teaser rates” are temporary low rates for limited periods that are fully 

disclosed in a credit card agreement. Those rates, which may go even as low as zero 

per cent, are designed to encourage consumers to accept the card, and borrow heavily 

during the initial rate period.1107 Survey evidence suggests that more than a third of all 

consumers consider an attractive introductory interest rate to be the prime selection 

criterion in the choice of a credit card.1108  

                                                        
1102 The Credit CARD Act Sec. 202, 15 U.S.C. §1637(b)(12)(A),(B). 
1103 GAO 2006, p. 15. 
1104 Rodrigues 2010, p. 2. 
1105 Frank 2008, p. 3. 
1106 The Credit CARD Act Sec. 104, 15 U.S.C. §1666c(b)(1) “In general – Upon receipt of a payment 

from a cardholder, the card issuer shall apply the amount in excess of the minimum payment amount 

first to the card balance bearing the highest rate of interest, and then to each successive balance bearing 

the next highest rate of interest, until the payment is exhausted.” 
1107 Levitin 2011. 
1108 Evans and Schmalensee 2004, p. 167. 
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If consumers were perfectly rational, and assuming that costs of migrating from one 

card to another are small, they would switch to a new card as soon as the old card 

reverted to the high post-introductory rate. Moreover, ex-ante the consumers 

optimistically assume that when the rates go up, they will cease using the card, or will 

use it less.1109 Ex-post, however, the vast majority of the card users stay and pay the 

high post-introductory rate. In fact, a study of 2008 found that most borrowing is done 

at the high post-introductory rates rather than at the lower teaser rates.1110  

The Credit CARD Act does not forbid the promotional rates per se. However, 

promotional rates may only be increased after a minimum period of six months, as an 

exception to the overall prohibition from increasing the APR within the first year of the 

account.   

 7.5. Penalties and other fees 

Over the years, the issuers were continuously increasing the complexity of the credit 

card fee structure. Fees for making late payments, for exceeding credit limits, and for 

processing returned payments were introduced. For example, a late fee was typically 

imposed when the creditor did not receive the minimum required payment by the due 

date indicated in the cardholder’s monthly statement.1111  

In addition to the penalty fees, various fees for card-related services were levied. For 

example, fees were charged for cash withdrawals or for payments by phone. Not all of 

these fees seemed to be duly disclosed to the consumers.1112 

The Credit CARD Act trims the fee-charging practices. Firstly, under the act, penalties 

and fees must be “reasonable and proportional” to the omission or violation for which 

they are imposed. Secondly, the Credit CARD Act bans so-called “fee harvester” cards. 

On the basis of this prohibition, fees – other than late fees, over the limit fees, or fees 

for returned payments – cannot be higher than 25 per cent of the available credit in the 

first year during which the account is opened.1113 

Last but not least, the Credit CARD Act brings limits to charging over-the-limit fees. 

Before 2009, credit card issuers had two options when a cardholder exceeded the set 

                                                        
1109 Pridgen 2013, p. 419; Bar-Gill and Warren 2008, p. 150. 
1110 Bar-Gill and Warren 2008, p. 150. 
1111 GAO 2006, p. 18. 
1112 GAO 2006, p. 22. 
1113 The Credit CARD Act Sec 105, 15 U.S.C. §1637(n)(1) “If the terms of a credit card account under 

an open end consumer credit plan require the payment of any fees (other than any late fee, over-the-

limit fee, or fee for a payment returned for insufficient funds) by the consumer in the first year during 

which the account is opened in an aggregate amount in excess of 25 percent of the total amount of 

credit authorised under the account when the account is opened, no payment of any fees (other than any 

late fee, over-the-limit fee, or fee for a payment returned for insufficient funds) may be made from the 

credit made available under the terms of the account.” 
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credit limit: they could either decline the transaction, or allow it and charge a fee. Many 

cardholders would not learn about the penalty until they went over their credit limit. 

Under the Credit CARD Act, card issuers may not charge an over-the-limit-fee for a 

particular credit card transaction unless the consumer “opts in”.1114 Therefore, unless a 

cardholder gives the bank authorisation to allow a purchase that puts them over the 

credit limit, the issuer cannot charge an over-the-limit fee. Moreover, if the cardholder 

chooses to “opt-in”, notice must be given regarding the right to revoke the opt-in every 

time the cardholder is charged an over-the-limit fee.1115 

7.6. Universal default 

From the early 2000s, credit card issuers started to use “universal default clauses” that 

allowed them to increase interest rates based on factors other than those related to the 

credit card itself.1116 Interest rates could automatically be increased in response to the 

behaviour of the cardholder that was perceived as “presenting greater risk to the 

issuer.”1117 For example, a consumer’s application for a mortgage, a failure to make a 

timely payment to another creditor, or the mere fact that a consumer has too much credit 

available would trigger a universal default.1118 Creditors engaged in the practice of 

doubling or tripling interest rates when a cardholder’s credit score dropped.  

Since the clauses were often included in fine print and hard to decipher, consumers 

were neither aware of the circumstances that could trigger universal default, nor of the 

scale of the default interest rates.1119  

Moreover, to be effective, the timing of information is crucial. Creditors used universal 

default to raise interest rates without providing any prior notification to the cardholder. 

In many instances, the consumers would learn of a rate increase when opening their 

monthly statements. 1120  In this way, the provision of information was obviously 

ineffective, as the consumer was being informed about the rate increase after 

                                                        
1114 The Credit CARD Act Sec 102 (a), 15 U.S.C. §1637(k)(1) “Opt-in required for over the limit 

transactions if fees are imposed. (1) In general – In the case of any credit card account under an open 

end consumer credit plan under which an over-the-limit fee may be imposed by the creditor for any 

extension of credit in excess of the amount of credit authorised to be extended under such account, no 

such fee shall be charged, unless the consumer has expressly elected to permit the creditor, with respect 

to such account, to complete transactions involving the extension of credit under such account in 

excess of the amount of credit authorized.” 
1115 The Credit CARD Act Sec 102 (a), 15 U.S.C. §1637(k)(1). 
1116 Furlettin 2004. 
1117 GAO 2006, p. 24. 
1118 Rodrigues 2010, p. 2. 
1119 Rodrigues 2010, p. 2; Bar-Gill and Warren 2008, p. 147. 
1120 Regulation Z does [did] require credit cards companies to send written notices to affected 

cardholders of any rate-term changes at least 15 days before such change becomes effective. Consumer 

Action 2005.  
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completing the act that triggered the increase.1121 Yet again, it was the consumers’ 

underestimation bias that formed the basis for the spread universal default practice. 

The largest credit card issuers withdrew from the described practice before the 

enactment of the Credit CARD Act; most of them, however, declared that they would 

instead raise interest rates through change-in terms that, unlike universal default, 

required prior notification to their customers.1122  

The Credit CARD Act now prohibits the universal default clause.1123 If, instead, an 

issuer increases the Annual Percentage Rate (APR) based on the credit risk of the 

cardholder,1124 the issuer must have methodologies in place to monitor those factors to 

determine whether a subsequent decrease is appropriate.1125 

7.7. Retroactive Interest Rates 

In addition to the universal default practice, in case the cardholder’s actions allegedly 

presented a “greater risk of loss”, the card issuer would not only apply penalty rates, 

but would do so retroactively to prior transactions. Late payments or going over the 

credit limit would therefore automatically trigger an increase in the interest rates also 

for earlier purchases.1126 Yet again, the consumers’ awareness regarding the retroactive 

interest rates was extremely limited, as the disclosures proved to be too obscure and 

confusing for the vast majority of the users. Retroactive interest rates had the most 

impact on the consumers that carried large credit card balances, which became acutely 

problematic during the recession.  

Even though the Credit CARD Act does not impose any ceiling on credit card interest 

rates, it does significantly limit certain practices associated with rate increases. 

Under the Credit CARD Act, retroactive increases of the annual percentage rate, fees, 

or finance charges are prohibited except under certain conditions.1127 Credit issuers are 

                                                        
1121 GOA 2006 pp. 46-51. 
1122 Rodrigues 2010, p. 2. 
1123 Credit CARD Act Sec. 101(b) Retroactive Increase and Universal Default Prohibited, Chapter 4 of 

the TILA (15 U.S.C., §1666 et seq.) amended.   
1124 The Credit CARD Act Sec. 101, 15 U.S.C. §1665c(a) “In general – If a creditor increases the 

annual percentage rate applicable to a credit card account under an open end consumer credit plan, 

based on factors including the credit risk of the obligor, market conditions, or other factors, the creditor 

shall consider changes in such factors in subsequently determining whether to reduce the annual 

percentage rate for such obligor.” 
1125 The Credit CARD Act Sec. 101, 15 U.S.C. §1665c(b)(1) “The creditor shall maintain reasonable 

methodologies for assessing the factors described in subsection (a).”  
1126 Rodrigues 2010, p. 2. 
1127 The Credit CARD Act Sec. 101, 15 U.S.C. §1666i-1(a) “In general – in the case of any credit card 

account under an open end consumer credit plan, no creditor may increase any annual percentage rate, 

fee, or finance charge applicable to any outstanding balances, except as permitted under subsection 

(b).” 
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prohibited from increasing the APR in the first year of the account, unless payment is 

sixty days late.1128 As an exception to this rule, promotional rates may be increased 

after a period of at least six months. If the account has been open for more than a year, 

only four situations permit an issuer to increase the APR for new transactions: (1) the 

lapse of a specified period of time, (2) a variable interest rate, (3) the completion of a 

workout or temporary hardship arrangement, 1129  or (4) the fact that the minimum 

payment has not been received by the creditor within 60 days after the due date for such 

payment.1130 

If the issuer is going to increase the card’s APR for future balances, it must provide at 

least forty-five days’ notice prior to the effective date of increase.1131  

Forty-five days’ advance notice is also required for any “significant change” in terms 

that include rate increases.1132 The act requires the notice to be clear and to inform the 

cardholder of the right to decline the increase in interest rate by closing the account.1133 

The cardholder must then be allowed to pay off the balance within five years, under the 

previous interest rate, although the issuer may double the minimum payment.1134  

7.8. Double-Cycle Billing 

Double-cycle billing, also known as two-cycle billing or dual-cycle billing, is a method 

of calculating a card balance that allows the creditors to apply interest charges to two 

full cycles of card balances instead of one. In other words, with double-cycle billing, 

even if a card user paid off the entire credit card bill in one month, he could still be 

charged interest for the amount due under that bill the following month. Under this 

practice, the benefits of paying off the entire card balance in one month were effectively 

eliminated. Double-cycle billing added a significant amount of interest charges to 

customers whose average balance varied greatly from month to month.  

                                                        
1128 The Credit CARD Act Sec. 101, 15 U.S.C. §1666i-1(b)(4). 
1129 Hardship payment programmes are a bank's loss mitigation effort for credit card debts.  
1130 The Credit CARD Act Sec. 101, 15 U.S.C. §1666i-1(b) “Exceptions to the prohibition under 

subsection (a).”  
1131 The Credit CARD Act Sec. 101(a) 15 U.S.C. §1637(i)(1) “Advance notice of increase in interest 

rate required – In the case of any credit card account under an open end consumer credit plan, a 

creditor shall provide a written notice of an increase in annual percentage rate […] no later than 45 

days prior to the effective date of the increase.”  
1132 The Credit CARD Act Sec. 101 (b) 15 U.S.C. §1637(i)(2) “Advance notice of other significant 

charges required – […] a creditor shall provide a written notice of any significant change […] not later 

than 45 days prior to the effective date of change.” 
1133 The Credit CARD Act Sec. 101(b), 15 U.S.C. §1637(i)(3) “Notice of right to cancel – each notice 

required by par (1) or (2) shall be made in a clear and conspicuous manner, and shall contain a brief 

statement of the right of the obligor to cancel the account pursuant to rules established by the Board 

before the effective date of the subject rate increase or other change.” 
1134 The Credit CARD Act Sec. 101, 15 U.S.C. §1666i-1(c)(2)(A), (B) Repayment of outstanding 

balances.  
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The Credit CARD Act simply banned double-cycle billing attempts in order to address 

many of the issues regarding billing practices.1135 

7.9. Protection of young consumers 

In passing the Credit CARD Act, Congress was particularly concerned about vulnerable 

consumers, such as college students, who were bombarded with on-campus credit card 

marketing, only to wind up with large amounts of credit that they were not able to 

repay.1136 

For this reason, the Credit CARD Act does not allow a credit card to be issued to 

consumers who are under the age of 21, unless they have a co-signer who is 21 or older, 

and who has the means to repay any debts incurred by the underage consumer, or unless 

the young consumer can prove that they have independent means of repaying the 

obligation.1137 

Moreover, the credit card issuers are not allowed to market credit cards on, or near 

college campuses, or to offer gifts to entice students to apply for credit cards.1138 

 

8. THE FINAL RULES 2006-16 AND REGULATION E AMENDMENTS 

8.1. The Final Rule on Payroll Card Accounts  

8.1.1. The Final Rule – Introduction 

Within a payroll card scheme, an employer, in conjunction with a bank, provides the 

employee with a plastic card with functionality similar to a debit card. Each payday – 

instead of providing the employee with a paper check or making a direct deposit to the 

employee’s checking account – the employer credits the payroll account with the 

amount of the employee’s salary. 

At the turn of the millennium, payroll cards had become increasingly popular, which 

drew the attention of the regulators. In 2004, the Board of Governors of the Federal 

Reserve System (the Board) proposed a rule regarding payroll card accounts.  

                                                        
1135 The Credit CARD Act Sec. 101, 15 U.S.C. §1637(j)(1) “Prohibition on double-cycle billing and 

penalties for on-time payments – Except as provided in par 2, a creditor may not impose any finance 

charge on a credit card account under an open end consumer credit plan as a result of the loss of any 

time period provided by the creditor within which the obligor may repay any portion of the credit 

extended without incurring a finance charge, with respect – (A) any balances for days in billing cycles 

that precede the most recent billing cycle, or (B) any balances or portions thereof in the current billing 

cycle that were repaid within such time period.” 
1136 Pridgen 2013. 
1137 The Credit CARD Act Sec. 301, 15 U.S.C. §1637(c)(8). 
1138 The Credit CARD Act Sec. 304, 15 U.S.C. §1650. 
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The Final Rule on Payroll Card Accounts was published in 20061139 and brought “the 

accounts established directly or indirectly by an employer on behalf of a consumer to 

which electronic fund transfers of the consumer’s salary, wages, or other employee 

compensation are made on a recurring basis” within the definition of the “account” 

under Regulation E. Consequently, the payroll card accounts – with a few modified 

requirements – were brought within the overall regime of Regulation E.1140 

The Final Rule on Payroll Card Accounts, incorporated as Section 1005.18 of 

Regulation E addresses the requirements for financial institutions offering payroll card 

accounts.1141 

The provisions cover an alternative to periodic statements and a number of modified 

requirements for financial institutions that do not furnish such statements.1142 Except as 

modified by this specific section, all other provisions of Regulation E apply to payroll 

card accounts.  

8.1.2. Alternative to periodic statements 

What sets the rule of payroll card accounts apart from the overall provisions of 

Regulation E is the lack of a requirement to provide periodic statements to the holders 

of the payroll card accounts.  

As part of the rulemaking, the Board conducted a round of consultations with the 

stakeholders. Industry commenters generally agreed that it was appropriate to extend 

Regulation E to cover payroll cards, but they advocated for a narrow definition of the 

payroll card account. 1143  The industry also asserted that not all the provisions of 

Regulation E should apply to payroll card accounts, in particular not those regarding 

the requirement to provide periodic statements. The industry claimed that accessing 

balance and transaction information via the internet or telephone provided more useful 

and timely information to consumers. Moreover, given that payroll card users are 

typically unbanked and transient, paper statements would be difficult to deliver.1144  

The consumer groups – on the other hand – supported the broad coverage including all 

types of stored-value products. The consumer representatives argued that all protections 

                                                        
1139 Effective 1 July 2007.  
1140 For details of regulatory definition of payroll card accounts see Part I, 9. Regulatory definitions – 

United States. 
1141 12 C.F.R. §1005.18(a). The Board intended to cover employers to the extent they are involved in 

transfer of funds to the payroll card account and the issuance of the card. See footnote 292.  
1142 Modified requirements include (1) initial disclosures, (2) annual error resolution notice, (3) 

limitations on liability and (4) error resolution. 12 C.F.R. §1005.18(c).  
1143 Not to stifle the development of emerging stored-value card market. Final Rule on Payroll Card 

Accounts, Official Staff Interpretations, 2006, p. 3. 
1144 Final Rule on Payroll Card Accounts, Official Staff Interpretations, 2006, p. 3. 
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of Regulation E – including the provisions of periodic statements – should apply to 

payroll card accounts.  

As well as the consultation process, the Board conducted focus group testing of 

identified payroll card holders to obtain information on actual payroll card usage and 

account information needs. Having reviewed both the stakeholders’ comments and data 

from the focus group, the Board has concluded that it is appropriate to provide 

flexibility in connection with the periodic statement requirement for a payroll card 

account. Financial institutions may therefore elect to provide periodic statements as 

they would for other accounts, or to elect an alternative to periodic statements:  

A financial institution need not furnish periodic statements required by §205.9(b) if the 

institution makes the following available to the consumer 

(i) the consumer’s account balance through a readily available telephone line;  

(ii) an electronic history of the consumer’s account transactions, such as through an 

internet website, that covers at least 60 days preceding the date when the consumer 

electronically accesses the account; and 

(iii) a written history (at least 60 days) of the consumer’s account transactions that is 

provided promptly in response to an oral or written request, and which covers at least 

60 days preceding the date when the financial institution receives the consumer’s 

request.1145 

For financial institutions that do not provide periodic statements, Section 1005.18 (c) 

sets out provisions clarifying how to satisfy the requirements relating to initial 

disclosures,1146 error resolution and the annual error resolution notice,1147 as well as 

limitations of liability.1148 

8.1.3. Initial disclosures and annual error resolution notice 

In general, the financial institution must modify the initial disclosures, providing a 

phone number that consumers may call to obtain the account balance, the means by 

which consumers can obtain an electronic account history, such as a website address, 

and the right to receive such information.1149 

                                                        
1145 12 C.F.R. §1005.18(b)(1). In practice, providing the information e.g. via a phone app would fulfil 

the stated requirements.   
1146 See Section 5.3. 
1147 See Section 5.6. 
1148 See Section 5.5. 
1149 12 C.F.R. §1005.18(c)(1). 
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Moreover, the financial institution is required to provide an annual notice describing 

error-resolution rights.1150 

8.1.4. Liability and error resolution 

There are limitations on liability and error resolution procedures when a financial 

institution opts not to provide paper periodic statements.1151 In this case, there are two 

different triggers for the start of the 60-day period limiting liability for unauthorised 

fund transfers. 1152  The counting begins either: (1) on the date the consumer 

electronically accessed the account and learned about the unauthorised transfer from 

the electronic history made available there, or (2) on the date when the institution sent 

the written history, as requested by the user, in which the unauthorised transfer is first 

reflected.1153 The applicable 60-day period for reporting an unauthorised electronic 

fund transfer begins on the earlier of these two dates.  

Similarly to the limitations on liability, the 60-day period for reporting an error for the 

purpose of error resolution procedures1154 – depends on when and how the consumer 

has obtained the information regarding an error. A financial institution must comply 

with the general Regulation E error resolution requirements if it receives the 

consumer’s oral or written notice of error within that 60-day period.1155  

8.2. The Final Rule on Gift Cards 

8.2.1. The Final Rule – Introduction 

A gift card is a prepaid stored value card to be used as an alternative to other payment 

methods for purchases within a particular merchant or group of merchants. The 

network-branded cards do not need to be redeemed at particular stores and can 

sometimes be reloadable.1156  

                                                        
1150 12 C.F.R. §1005.18(c)(2). 
1151 12 C.F.R. §1005.18(c)(3) and (4). 
1152 12 C.F.R. §1005.18(c)(3). 
1153 12 C.F.R. §1005.18(b)(1)(ii) and (iii). The 60-day period would begin once the consumer enters a 

user identification code or a password or otherwise complies with a security procedure used by an 

institution to verify the consumer’s identity. 
1154 12 C.F.R. §1005.11. 
1155 12 C.F.R. §1005.18(c)(4). 60-day period after: (1) the date the consumer electronically accessed the 

account and learned about an error, or (2) the date the institution sent a written history of the consumers 

account transactions in which the alleged error is first reflected. The 60-day period for notifying an error 

begins on the earlier of these two dates.  
1156 Network-branded cards are issued by card preprocessor networks as Visa, MasterCard, America 

Express. For details of the regulatory definition of gift cards, see Part I, 9. Regulatory definitions – 

United States. 
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The Credit CARD Act was enacted in 2009.1157 While the law – as the title indicates – 

applies primarily to credit cards, it also created new consumer protections for gift 

certificates, store gift cards, and general-use prepaid cards through amendments to the 

EFTA. The Federal Reserve Board published the Final Rule amending Regulation E in 

2010 to implement the relevant sections of the Credit CARD Act.1158  

The Credit CARD Act gave the Board the discretionary authority to apply the majority 

of Regulation E’s protections, including provisions regarding periodic statements, 

liability for unauthorised transactions, and error resolution to gift certificate, store gift 

card or general-use prepaid card.1159 The Board chose, however, to follow the language 

of the Credit CARD Act 1160  and to implement only specific statutory provisions 

regarding: disclosures; expiry dates; and dormancy, inactivity, and service fees.1161  

8.2.2. Fees and charges 

“Dormancy fee” or “inactivity fee” means a fee for non-use of or inactivity on a gift 

certificate, store gift card or general-use prepaid card. “Service fee” means a periodic 

fee for holding or use of these cards.1162  

The final rule prohibits a dormancy, inactivity, or service fee, unless there has been no 

activity within a one-year period prior to imposing the fee and the fees have been 

properly disclosed.1163 To ensure that consumers are aware of dormancy, inactivity, and 

service fees before purchasing a gift card or certificate, disclosures must be made 

available pre-purchase (i.e. visible before the purchase) and appear on the card or 

certificate itself. In some circumstances, a single disclosure will satisfy both 

requirements, but in other cases, both types of disclosures would be required.1164 In 

general, disclosures must be provided in written or electronic form and must be clear 

and conspicuous.1165 

                                                        
1157 See footnote 298. 
1158 Final Rule on Gift Cards, 75 Fed.Reg. 16580 (1 April 2010). 
1159 Credit CARD Act Sec. 401; EFTA Sec. 915(d)(1). The Gift Card Rule only covers certain general-

use prepaid cards. Consistent with the Credit CARD Act, covered general-use prepaid cards are those 

that are non- reloadable cards or that are reloadable and marketed or sold as a gift card. See 12 C.F.R. 

§1005.20(a)(3) (definition of a “general-use prepaid card”). Moreover, like the Credit CARD Act, the 

Gift Card Rule excludes those general-use prepaid cards that are reloadable and not marketed or 

labelled as a gift card or gift certificate. 12 C.F.R. §1005.20(b)(2).  
1160 Credit CARD Act, Sec. 401.  
1161 12 C.F.R. §1005.20 Requirements for gift cards and gift certificates. Keitel 2009, p. 47. 
1162 12 C.F.R. §1005(a)(5) and (6). 
1163 12 C.F.R. §1005.20(d). 
1164 “For example, if the disclosures on a certificate or card required by 12 C.F.R. §1005.20(d)(2) are 

obstructed by the packaging, the disclosures would also have to appear on the packaging sold with the 

card or certificate. But if the disclosures were visible to the consumer without removing the packaging, 

additional disclosures would not be required.” Reagan and Thompson 2013, p. 4. 
1165 12 C.F.R. §1005.20(c). 
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Moreover, only one fee may be imposed in a calendar month, the accumulation of fees 

is prohibited.1166 This refers to the practice of accumulating dormancy, inactivity, or 

service fees for previous periods into a single fee that would circumvent the restriction 

on charging more than one fee per month. The Official Staff Interpretations to the rule 

provides the following example “If a consumer purchases and activates a store gift card 

on January 1 but never uses the card, a monthly maintenance fee of USD 2.00 a month 

may not be accumulated such that a fee of USD 24 is imposed on January 1 of the 

following year.”1167 

8.2.3. Sale of gift certificates or card with an expiry date 

In general, selling or issuing gift certificates, store gift cards, or general-use prepaid 

cards with an expiry date is prohibited unless numerous requirements have been 

met.1168 First, the expiry date for the underlying funds must be no less than five years 

after the gift certificate was issued, or the date on which funds were last loaded to a 

store gift card or general-use prepaid card. The expiry date must be disclosed on the 

certificate or card. Secondly, the issuer cannot sell cards or certificates with an expiry 

date unless the consumer has reasonable opportunity to purchase a product within at 

least five years from the date of purchase. Thirdly, the issuer must disclose on the card 

or certificate a phone number and a website that a consumer may use to obtain a 

replacement card or certificate. To prevent consumer confusion, a disclosure is also 

required when the certificate or card expiry date differs from the expiry date of the 

underlying funds. This disclosure must be stated with equal prominence and in close 

proximity to the expiry date of the certificate or the card. 1169  These disclosure 

requirements do not apply to non-reloadable certificates or cards that have an expiry 

date of at least seven years. To ensure that consumers have the full use of the prepaid 

funds for the minimum five-year period, the regulation also prohibits imposing fees to 

replace an expired certificate or card if the underlying funds remain valid.  

8.2.4. Additional fee disclosures 

Information related to additional fees that are not considered dormancy, inactivity, or 

service fees, such as initial issue and cash-out fees, are also required to be disclosed 

upon issue, as applicable. 

                                                        
1166 12 C.F.R. §1005.20(d). 
1167 Official Staff Interpretations, 12 C.F.R. §1005.20(d)-5. 
1168 12 C.F.R. §1005.20(e). 
1169 12 C.F.R. §1005.20(e)(1)-(4). 
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8.3. The Final Rule on Prepaid Accounts 

8.3.1. The Final Rule – Introduction 

As mentioned in the previous section, the popularity of prepaid products has been 

growing rapidly in the U.S. over the past decade. There are two main types of those 

products: closed-loop prepaid cards – which can typically be redeemed only at a 

particular merchant or group of merchants, and open-loop prepaid products – which 

can be used everywhere where the particular brand of cards is accepted.  

Regulation E – as discussed above – currently contains protection for consumers who 

use payroll cards and certain government benefit accounts, as well as consumers who 

use certain gift cards and similar products.1170  

The Federal Reserve Board considered whether to regulate general-purpose reloadable 

cards under the EFTA and Regulation E several times. The first initiative to regulate 

stored-value cards was taken as early as 1996. However, having done the market 

research, the Board found that the market for stored-value products was evolving 

rapidly and was not yet ripe for regulation.1171  The Board again considered whether to 

regulate stored value cards in the course of issuing the Final Rule on Payroll Cards of 

2006. It decided, however, to narrow the regulation to payroll card accounts, as they 

were more often used as transaction account substitutes than other types of prepaid 

products.1172 The Final Rule on Gift Cards of 2010 left “reloadable cards not marketed 

or labelled as a gift cards or gift certificate” outside its scope as well. 

In October 2016, the CFPB issued a much-anticipated Final Rule on Prepaid Accounts; 

the rule has been effective since October 2017. 1173  The rule introduces a broad 

definition of a “prepaid account”1174 adding it to the already existing definition of 

“account”1175 and “payroll account”.1176,1177 

Prepaid accounts are accounts covered under Regulation E. Therefore, the general 

requirements of Regulation E apply to such accounts. However, in certain 

circumstances, the rule modifies some requirements for prepaid accounts. 

                                                        
1170 See 12 C.F.R. §1005.18, 1005.15 and 1005.20 respectively. 
1171 Board of Governors of the Federal Reserve System, Report to Congress on the Application of the 

Electronic Fund Transfer Act to Electronic Stored-Value Products, 1997. Notably, the products 

examined by the Board in this report differ from most prepaid products in use today.  
1172 Final Rule on Prepaid Accounts 2016, p. 47.  
1173 The requirement to submit prepaid account agreements to the Bureau has been effective since 1 

October 2018. 
1174 12 C.F.R. §1005.2(b)(3). 
1175 12 C.F.R. §1005.2(b)(1). 
1176 12 C.F.R. §1005.2(b)(2). 
1177 For details of the regulatory definition of a prepaid account see Part I, 9. Regulatory definitions – 

United States.   
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The Final Rule on Prepaid Accounts requires financial institutions to provide 

consumers with disclosures, periodic statements and error resolution procedures, and it 

limits the consumer’s losses when funds are stolen, or cards are lost. Additionally, the 

rule addresses overdraft credit features that may be offered in conjunction with prepaid 

accounts. Subject to certain exceptions, such credit features are covered under 

Regulation Z. 

8.3.2. Disclosures  

The Final Rule on Prepaid Accounts contains a number of pre-acquisition disclosure 

requirements. Generally, before the consumer acquires a prepaid account the financial 

institution must provide a consumer with either a short-form or long-form disclosure.   

The short-form disclosure must contain certain main fees,1178 and other key information 

about prepaid accounts,1179 and must be in a specific format. The rule includes several 

model forms for the short-form disclosure.1180 The long-form disclosure must contain 

comprehensive fee information and other important information about the prepaid 

account, and includes a sample form for the long-form disclosure. For prepaid accounts 

offering an overdraft credit feature, the long-form disclosure must also include 

Regulation Z disclosures.1181  

The rule requires financial institutions to provide pre-acquisition disclosures 

electronically for prepaid accounts that are acquired online or via a mobile device. 

Further, the rule requires financial institutions to provide Regulation E’s initial 

disclosures for prepaid accounts. The initial disclosures must include all of the 

information that would be included in the pre-acquisition long-form disclosure.1182  

Similar to the requirements regarding gift cards, the disclosure must be provided on the 

actual access device for the prepaid account, such as a card. If there is no physical 

device to access the prepaid account, the disclosures must appear on the website, mobile 

application, or other entry point that the consumer uses to electronically access the 

prepaid account.1183  

  

                                                        
1178 For example: periodic fee, per purchase fee, ATM withdrawal fees, cash reload fee, ATM balance 

inquiry fees, customer service fees, and inactivity fee. 
1179 For example: Statements regarding linked overdraft credit features; for payroll card accounts only, 

a statement that the consumer does not have to accept the payroll card account.  
1180 For example: a model form for payroll card accounts, a model form for government benefit 

accounts, and several model forms for prepaid accounts generally. 
1181 As described in 12 C.F.R.§1026.60(e)(1). See Part III, 4. Truth in Lending Act and Regulation Z.  
1182 12 C.F.R. §1005.7.  
1183 CFPB, Executive Summary of the Prepaid Rule, 2016, p. 6.  
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8.3.3. Periodic statements and the alternative 

Generally, under the rule, periodic statements for prepaid accounts are required. 

However, the financial institution can make information available to the consumer via 

other media as an alternative. In that case, the consumer should have access to the 

account balance information, electronic account transaction histories and written 

account transaction histories.1184 

8.3.4. Liability and Error Resolution 

Regulation E’s general rules on limited liability and error resolution apply also to 

prepaid accounts. The Final Rule on Prepaid Accounts, however, modifies some 

requirements for prepaid accounts. Most importantly, the rule extends Regulation E’s 

limited liability and error resolution requirements to all prepaid accounts, regardless of 

whether the financial institution has completed its consumer identification and 

verification process with respect to the account. The rule does not, however, require 

provisional credit for unverified accounts.  

Once a prepaid account has been verified, the financial institution may generally take 

longer than ten days to investigate and determine whether an error occurred as long as 

it provisionally credits the consumer’s account in the amount of the alleged error, minus 

a maximum of USD 50. 

8.3.5. Overdraft Credit Features  

The rule amends both Regulation E and Regulation Z in order to regulate overdraft 

credit features that are offered in connection with prepaid accounts. 

The rule introduces the term “hybrid prepaid-credit card” as a type of credit card under 

Regulation Z. 1185  The rule adds specific requirements that apply to such hybrid 

cards.1186  

There must be a minimum 30-day period between the moment the prepaid account is 

registered and the moment the issuer solicits a consumer to link a covered separate 

credit feature to a prepaid account. The issuer must obtain the consumer’s consent to 

link such a credit feature to the prepaid account.1187 

The cardholder’s debt on a covered separate credit feature can be repaid automatically 

from the prepaid account, or from another deposit account, no more frequently than 

                                                        
1184 12 C.F.R. §1005.18(c). 
1185 12 C.F.R. §1026.61(a)(1). A hybrid prepaid-credit card is a prepaid card that can access credit from 

a separate credit feature, or a credit feature structured as a negative balance on the asset feature of a 

prepaid account.  
1186 12 C.F.R. §1026.61(a)(2). 
1187 12 C.F.R. §1026.61(a)(2). 
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once per month. A cardholder must give signed written authorisation for such 

repayments.  

The rule extends the compulsory use provision under Regulation E. Prepaid account 

issuers are prohibited from requiring consumers to set up preauthorised electronic fund 

transfers to repay credit extended through covered separate credit features.  

Moreover, the consumer must have at least 21 days in which to repay the debt incurred 

via covered separate credit features that are open-consumer credit plans.  

In general, the same account terms, conditions, and features should apply to prepaid 

accounts with or without a covered credit feature. However, the issuer may impose 

higher fees or charges on a prepaid account with a covered separate credit feature.  

8.4. The Final Rule on Remittance Transfers 

8.4.1. The Final Rule – Introduction 

Remittance transfer means electronic money transfers from consumers in the United 

States through remittance transfer providers to recipients abroad.1188  

Before the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank 

Act), consumer protection for remittance transfers varied widely at state level, and 

international transactions fell largely outside of scope of the EFTA and Regulation E. 

The EFTA was enacted in 1978 to govern transactions such as transfers initiated 

through automated teller machines, point-of-sale transactions or remote banking 

services.1189 The EFTA was therefore specifically structured to exclude wire transfers, 

moreover, transfers sent by money transmitters also generally fell outside the scope of 

Regulation E. 

The Dodd-Frank Act amended the EFTA by adding a new section to it entitled 

“Remittance Transfers.”1190A remittance transfer rule was initially proposed by the 

Board of Governors of the Federal Reserve System (the Board). However, once the 

Bureau of Consumer Financial Protection (CFPB) officially came into existence in July 

2011, the rulemaking authority transferred to the CFPB. The CFPB issued the Final 

Rule on Remittance Transfers in January 2012.1191   

The Final Rule on Remittance Transfers created a comprehensive new system of 

consumer protection. The rule mandates the disclosure of data related to each 

remittance transfer, which in most cases must be provided to consumers prior to and at 

                                                        
1188 For details of regulatory definition of remittance transfers see Part I, 9. Regulatory definitions – 

United States. 
1189 Langford 2014.  
1190 15 U.S.C. §1693o-1. 
1191 12 C.F.R. §1005.30, the Rule took effect on 28 October 2013.  
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the time of the transfer. It provides for substantive consumer protection, including the 

right to cancel a transfer and the right to a refund in specified circumstances. Further, 

the rule sets out a new error resolution scheme and establishes standards of liability for 

remittance transfer providers and their agents.1192   

8.4.2. Disclosures 

The Final Rule on Remittance Transfers requires written pre-payment disclosure 

containing information about the specific transfer, such as the exchange rate, applicable 

fees and taxes, and the amount to be received by the designated recipient.1193 A written 

receipt when payment is made is also required. The receipt must include the 

information provided on the pre-payment disclosure, as well as additional information, 

such as the recipient’s contact information, and information regarding the sender’s error 

resolution and cancellation rights.1194  

As an alternative, a provider may, before the payment, give the sender a single, 

combined disclosure containing the information that must be included on both the pre-

payment disclosure and the receipt.1195 

The rule also contains additional guidance on how the required disclosures may be 

provided when the remittance transfer is made using text message or a mobile 

application.  

Moreover, in light of the timing and disclosure challenges for preauthorised remittance 

transfers, which are authorised in advance to recur at substantially regular intervals, the 

final rule sets out alternative disclosure requirements for such transfers. In particular, 

while the disclosures requirements for the first transfer in a preauthorised remittance 

transfer are the same as for single remittance transfers, for subsequent transfers in a 

series of preauthorised remittance transfers, a provider must provide a pre-payment 

disclosure within a reasonable time prior to the scheduled date of the transfer. The 

receipt for each subsequent transfer generally must be provided no later than one 

business day after the date on which the transfer is made. 

The final rule also implements a statutory exception that permits a remittance transfer 

provider to disclose an estimate of the amount of currency to be received when the 

provider cannot determine the amounts to be disclosed. This exception may apply if the 

remittance transfer provider might be unable to determine the exact amounts because 

of the laws of the recipient country, or due to the method by which transactions are 

made in the recipient country.1196 

                                                        
1192 Harrell 2013. 
1193 12 C.F.R. §1005.31(e)(1). 
1194 12 C.F.R. §1005.31(e)(2). 
1195 12 C.F.R. §1005.31(e)(3). 
1196 12 C.F.R. §1005.32(b). 
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8.4.3. Error resolution/ cancelation and refund 

The error resolution procedures for remittance transfers are, for the most part, similar 

to the general provisions of Regulation E applicable to electronic fund transfers.1197 In 

addition, the final rule provides senders with specified cancellation and refund 

rights.1198 Given the specificity of the remittance transfers, the cancellation period has 

been shortened from one business day to 30 minutes after the sender makes payment in 

connection with the remittance transfer. 

When the transfer is cancelled, the remittance transfer provider must refund to the 

sender the total amount of funds provided by the sender, without any additional cost.1199 

 

 

 

  

                                                        
1197 12 C.F.R. §1005.33, Final Rule on Remittance Transfers, 2012, p. 16.  
1198 12 C.F.R. §1005.34. A remittance transfer provider shall refund, at no additional cost to the sender, 

the total amount of funds provided by the sender including any fees (…) within three business days of 

receiving a request to cancel the remittance transfer.  
1199 12 C.F.R. §1005.34(b).  
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PART IV – CASE STUDY: THE EU – U.S. COMPARISON  

 

1. INTRODUCTION 

As presented in Parts II and III of this book, the legal systems of the EU and the U.S. 

differ substantially. The differences pertain to the underlying policies, the legislative 

approaches, the varying scopes of the legal acts, and the direct or indirect applicability 

of the rules. This Part IV tests the hypothesis that these differences indeed lead to 

differences in outcome for ordinary consumer cases, and does so by seeking to falsify 

the hypothesis. For the purpose of comparison, and to overcome the challenges posed 

by the differences identified in Parts II and III, Part IV of the book deploys the 

functional comparative method.1200 

Part IV of this book – through the use of case studies – identifies the rules that are 

intended to solve the same legal issues in the EU and the U.S., and compares how the 

two systems resolve the case. Each case covers a particular payment service and a 

particular legal issue related to that service. In other words, Part IV applies a factual 

approach, which means that a set of facts (a case) forms the starting point of the 

analysis. Subsequently the solutions in the two selected legal systems are described and 

explained. By following this method, Part IV seeks to falsify the hypothesis. 

The cases are based on actual consumer complaints with the purpose of objectifying 

the research process. Because there is very limited case-law regarding the subject, and 

because of the apparent culture of resolving financial disputes outside the court system, 

the research will focuses on cases submitted to the out-of-court complaint resolution 

authorities in selected EU Member States – the Netherlands, Belgium and the UK – and 

in the U.S.1201 Both the EU and the U.S. legislators mandate the out-of-court complaint 

and redress procedures for the settlement of disputes.1202  

The selected cases represent various aspects and various stages in the “life cycle of a 

payment.” From the initial moment when a payment instrument is issued, through its 

terms and conditions, though the liability in the event of unauthorised transactions, to 

– finally – the revocation of payment. The liability for an unauthorised payment 

transaction constitutes one of the most essential and at the same time challenging 

aspects of electronic payment services. In an attempt to cover the subject in an all-

                                                        
1200 See Introduction, 5 Functional comparison.   
1201 Even though the UK exited the EU, it has implemented PSD1 and PSD2.  
1202 The FIN-NET is a European network of national organizations responsible for settling consumers’ 

complaints in the area of financial services out-of-court. Within the EU, the research looks into the 

claims submitted to het Klachteninstituut Financiele Dienstverlening in the Netherlands, OmbudsFin in 

Belgium and Financial Ombudsman Service in the United Kingdom. The Consumer Financial 

Protection Bureau is the primary financial complaints handling authority in the U.S. 
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encompassing manner, two different cases have been designed to illustrate this matter: 

one pertains to the online environment (a scam case), the other to the brick-and-mortar 

world (loss or theft of a credit or debit card).  

As mentioned above, the cases are based on actual consumer complaints representing 

problems that occur regularly. Moreover – due to such aspects as the characteristics of 

a payment service – the selected fact patterns can equally well occur in the EU and in 

the U.S.  

 

2. CASE 1: ISSUE OF PAYMENT INSTRUMENTS & NOTIFICATION 

REQUIREMENTS 

2.1. Case 1: Card & PIN sent by mail, but not received 

Ms A notices several transactions that she did not authorise when she logs into her 

checking account online. The transactions were made at a variety of shops and cash 

machines and totalled over 1,500. Concerned that she might have been a victim of 

fraud, Ms A calls her bank (V-bank) to enquire how to recover the money.  

V-bank informs Ms A that the transactions were made using a replacement card that 

had been issued two weeks earlier. Ms A says that she did not expect or receive a new 

card, and that her existing card was still working. Further, Ms A said that her apartment 

had a shared post-box system, and that there had been some trouble in the past with 

post being interfered with.  

V-bank informed Ms A that she should have made sure her new card and PIN were 

secure, and that the transactions would not be refunded. Ms A claimed a refund of the 

disputed amount from V-bank.1203  

2.2. Issuing payment instruments/ cards 

2.2.1. The EU: PSD2 

Rules: PSD2 lists a number of obligations of a payment service provider (PSP) in 

relation to a payment instrument. PSPs issuing a payment instrument must – among 

other things – make sure that personalised security credentials are not accessible to 

parties other than the payment service user (PSU) entitled to use the payment 

instrument.1204 

                                                        
1203 Financial Ombudsman Services, Case study 116/05, 2014.  
1204 Art. 70(1)(a) PSD2. 
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Here: V-bank sent the “replacement” card and PIN by mail. Both the card and the PIN 

were – according to Ms A – intercepted by an unauthorised party. By sending both the 

card and the PIN to the same postal address within the period of a few days, V-bank 

failed to fulfil its obligation to make sure that the personalised security credentials are 

not accessible to parties other than the payment service user. Moreover, V-bank did not 

deactivate the old card when the new card started to be used. 

Rules: The obligation of the PSP mentioned above is without prejudice to the obligation 

of the PSU to take all reasonable steps to keep the personalised security credentials 

safe, as soon as it in receipt of a payment instrument.1205 

Here: Ms A must keep the card and PIN safe as soon as she comes into possession of 

the payment instrument. However, Ms A claims she never took possession of the 

“replacement” card and the PIN, and therefore should not be held liable for 

unauthorised transactions. 1206  The burden of proof that the transaction was 

authenticated, i.e. that the card was in Ms A’s possession, rests on V-bank.1207  

Even though V-bank sent Ms A a new card and PIN in replacement of the previous one, 

the “replacement” card was sent without informing Ms A about it and while the old one 

was still working. Therefore, Ms A had no reason to expect a new card in the post, and 

cannot be held liable for not keeping the personalised security credentials safe.1208   

Rules: Finally, under PSD2, the PSP bears the risk of sending a payment instrument or 

any personalised security credentials relating to it to the payment service user. 

Here: V-bank bears the risk of sending the “replacement” card and the identification 

number; consequently, Ms A cannot be held liable for the transactions made using the 

card.1209 

                                                        
1205 Art. 69(2) PSD2. 
1206 “where a payment service user denies having authorised an executed payment transaction […], it is 

for the payment service provider to prove that the transaction was authenticated […]. Art. 72(1) PSD2.  
1207 Art. 72 PSD2. 
1208 Art. 69(2) PSD2.  
1209 “We thought it was likely that Mr H had never received the card – which meant he could not be 

held liable for the transactions made with it. Complaint upheld, telling the bank to refund all the 

disputed transactions.” Financial Ombudsman Services, Case study 116/05, 2014. Differently KIFID, 

Case 2016-602: “The committee rules that there is no ground for full compensation based on the fact 

that although the bank acted irresponsibly by sending the code and card by regular mail, as the 

consumer did not fulfil her obligation to monitor her bank account.” 

In the discussed case, KIFID is turning an obligate into an obligation against the wording of Art. 69(1) 

PSD2, i.e. PSU must notify the PSP without undue delay on becoming aware of the loss, theft, 

misappropriation or unauthorised use of the payment instrument. NOT actively monitor her bank 

account for such events. 
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2.2.2. The U.S.: the EFTA and Regulation E 

Rules: The EFTA and Regulation E regulate the issue of access devices, where access 

device means a card, code, or any other means of accessing a consumer account, or any 

combination thereof that may be used by the consumer to initiate electronic fund 

transfer.1210 

In general, a financial institution may issue an access device to a consumer only if the 

consumer requested it in writing or orally, or if it is a renewal of, or substitute for an 

accepted access device.1211 Moreover, in issuing a renewal or substitute access device, 

the financial institution must apply the one-for-one rule, meaning that only one renewal 

or substitute device may replace a previously issued device. For example, only one new 

card and PIN may replace a card and PIN previously issued.1212 

Here: The one-for-one rule dictates that, when issuing a renewal or substitute access 

device, only one renewal or substitute device may replace a previously issued one. Even 

though the rule is intended to prevent the banks from issuing multiple cards as a 

replacement for a singular device, one can argue that V-bank broke the rule by sending 

a “renewal” card and PIN to Ms A without deactivating the previous one. As a result, 

two access devices were active and in use at the same time. As V-bank did not inform 

Ms A about the “replacement” card, Ms A had no way of knowing about it and cannot 

be held liable for the unauthorised transactions with the use of the “replacement” card.  

Rules: A financial institution may not impose liability on a consumer for unauthorised 

transfers involving an unsolicited access device until the device becomes an “accepted 

access device” under the regulation. A card and PIN combination may be treated as an 

accepted access device once the consumer has used it to make a transfer.1213 

Here: Even though the rule was intended to apply regarding the acceptance of the initial 

access device, one can argue that it is applicable to all replacement devices.  

Ms A never came into possession of the “replacement” card and PIN, much less ever 

used it, consequently the “replacement” card cannot be considered an “accepted access 

                                                        
1210 12 C.F.R. §1005.2(a)(1). 
1211 12 C.F.R. §1005.5(a). A financial institution may issue an unsolicited access device only if the 

access device is not validated i.e. if it cannot be used to initiate an EFT. Further, such a device needs to 

be accompanied by a complete disclosure of the consumer’s rights and liabilities that will apply if the 

access device is validated and by the explanation of how the consumer may dispose of the device if 

they does not wish use it. The access device can be validated only upon request from the consumer and 

after a verification of the consumer’s identity by some reasonable means. 12 C.F.R. §1005.5(b).  
1212 Official Staff Interpretations 12 CFR §1005.5(a)(2). The Interpretations do not explain the reasons 

underlying the one-on-one rule, which can either be a prevention of multiple charges (for each card 

additional charges) or fraud prevention. 
1213 Official Staff Interpretations 12 CFR §1005.5(b). 
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device”. As the card cannot be considered to have been “accepted”, Ms A should not 

bear the losses from unauthorised transfers with use of the card. 

2.3. Notification requirements 

2.3.1. The EU: PSD2 

Rules: The obligations of the PSP to make sure that the personalised security credentials 

are not accessible to parties other than to the payment service user are without prejudice 

to the obligations of the PSU set out in Article 69 of PSD2. Under this provision, the 

PSU notify the PSP without undue delay on becoming aware of the loss, theft, 

misappropriation or unauthorised use of the payment instrument. The wording of the 

discussed article indicates the user’s “actual awareness”. PSD2 does not impose an 

obligation that the payment service user “should have been aware” of the loss, theft or 

misappropriation – as some out-of-court dispute resolution authorities interpret it.1214 

Further, PSD2 states that the payment services user will only obtain the rectification of 

an unauthorised or incorrectly executed payment transaction from the PSP if the PSU 

notifies the PSP without undue delay on becoming aware of any such transaction giving 

rise to a claim […], and no later than 13 months after the debit date.1215 

Here: Ms A became aware of the unauthorised transactions when she logged into her 

checking account online. She contacted V-bank immediately afterwards, seeking an 

explanation and advice. By doing so, Ms A met her obligation to notify the PSP without 

undue delay, and certainly within the 13-month deadline, as the transactions had all 

taken place within the two previous months. Therefore, Ms A should obtain 

rectification of all unauthorised transactions totalling 1500.  

2.3.2. The U.S.: the EFTA and Regulation E 

Rules: Under the EFTA, a consumer must report an unauthorised electronic fund 

transfer that appears on a periodic statement within 60 days after the periodic statement 

was sent. If the consumer fails to do so, they may be liable for the full amount of any 

subsequent transfers.1216 

                                                        
1214 Art. 69(1) PSD2 The payment service user entitled to use a payment instrument shall (a) use the 

payment instrument in accordance with the terms governing the issue and use of the payment 

instrument […] (b) notify the payment service provider, or the entity specified by the latter, without 

undue delay on becoming aware of the loss, theft, misappropriation or unauthorised use of the payment 

instrument. Differently KIFID, Case 2016-602: “the consumer did not fulfil her obligation to monitor 

her bank account.” 
1215 Art. 71(1) PSD2. 
1216 The consumer faces unlimited liability for all unauthorised transfers made after the 60-day period. 

Official Staff Interpretations, 12 C.F.R. §1005.6(b)(3). 
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Whether or not a consumer received a periodic statement reflecting an unauthorised 

transaction is a factor, but not conclusive evidence, in determining whether the 

consumer had knowledge of a loss or theft of the access device.1217 

According to the Official Staff Interpretation, the “consumer’s liability for unauthorised 

transfers before the statement is sent, and up to 60 days following, is determined based 

on the first two tiers of liability: up to USD 50 if the consumer notifies the financial 

institution within two business days of learning of the loss or theft of the card, and up 

to USD 500 if the consumer notifies the institution more than two business days after 

learning of the loss or theft.”1218 

Here: Ms A became aware of the unauthorised transactions when she logged into her 

checking account online. The EFTA is a piece of legislation enacted in pre-internet 

times, therefore – in the discussed case – learning about the unauthorised transactions 

while logging onto the checking account online can be considered the equivalent of 

learning about an unauthorised transaction from a periodic statement. 1219  Ms A 

contacted V-bank immediately after becoming aware of the unauthorised transactions, 

seeking an explanation and advice. By doing so, Ms A gave a timely notice of the 

unauthorised transactions, because of a likely loss or theft of the “replacement” card 

within the prescribed 60-day period. 

What is more, by notifying her discovery immediately, Ms A met the two-business-day 

deadline. Therefore, Ms A’s liability for unauthorised transfers should be limited to 50, 

if any liability exists in the first place. 

2.4. Comparison  

2.4.1. Issue of payment instruments/ cards 

Both in the EU and in the U.S., the law forbids the distribution of unsolicited payment 

cards. Under PSD2, the payment service provider must refrain from sending an 

unsolicited payment instrument, except where a payment instrument already given to 

the payment service user is to be replaced. Similarly, under the EFTA a financial 

institution may issue an access device to a consumer only if the consumer requested it 

in writing or orally, or if it is a renewal of, or substitute for an accepted access device.  

The rules governing the distribution of cards are therefore very similar in the EU and 

in the U.S., and afford a similar level of protection to consumers, as consumers cannot 

be held liable for an unauthorised transaction made using an unauthorised card.  

                                                        
1217 Official Staff Interpretations, 12 C.F.R. §1005.6(b)(1). 
1218 Official Staff Interpretations, 12 C.F.R. §1005.6(b)(3). 
1219 There are, however, no rules on how often the consumer should check the account. Some terms & 

conditions may contain certain requirements.  
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Both in the EU and in the U.S., the financial institution bears the risk of sending the 

card (whether solicited or not) to the user until the moment the card is in the hands of 

the user. Under PSD2, the provider bears the risk of sending a payment instrument or 

any personalised security credentials relating to it to the payment service user. Under 

the EFTA, a financial institution may not impose liability on a consumer for 

unauthorised transfers involving an unsolicited access device until the device becomes 

an “accepted access device”, i.e. the consumer has effectively used it to make a transfer.  

Even though the discussed provisions differ, they can be considered – to a certain extent 

– to be functionally equivalent. As long as the card is not in the hands of the user (PSD2) 

or is not in the hands of the consumer that actually used it (the EFTA), no liability for 

unauthorised transactions can be imposed on the user/consumer. Consequently, a 

similar level of protection is afforded to the consumers, both in the EU and in the U.S. 

Under PSD2, a payment service provider should protect the personalised security 

credentials from parties other than the payment service user who is entitled to use the 

payment instrument. The EFTA does not contain an equivalent provision.  

2.4.2. Notification requirements 

Both under PSD2 and the EFTA, a consumer’s liability for unauthorised transactions 

will be limited, or there will be no liability at all, if the consumer informs the provider 

of the payment service about the loss, theft, misappropriation or unauthorised electronic 

fund transfer in a timely manner. 

Under PSD2, the user has to “notify the PSP without undue delay on becoming aware 

of the loss, theft, misappropriation or unauthorised use of the payment instrument”1220 

or “notify the PSP without undue delay on becoming aware of any such transaction 

giving rise to a claim […], and no later than 13 months after the debit date.”1221 Under 

the EFTA, a consumer must report an unauthorised electronic fund transfer that appears 

on a periodic statement within 60 days after the periodic statement was sent. 

PSD2 attaches importance to the moment when the user becomes aware of the loss, 

theft, misappropriation or unauthorised transactions. The user might acquire such 

knowledge in multiple ways, via a number of communication channels at any given 

moment in time. As mentioned, the EFTA dates to pre-internet times, where – apart 

from visiting the branch of the bank – the consumer could learn about an unauthorised 

transaction primarily from a periodic statement sent by the provider. Therefore, there 

                                                        
1220 Art. 69(1) PSD2 The payment service user entitled to use a payment instrument shall (a) use the 

payment instrument in accordance with the terms governing the issue and use of the payment 

instrument […] (b) notify the payment service provider, or the entity specified by the latter, without 

undue delay on becoming aware of the loss, theft, misappropriation or unauthorised use of the payment 

instrument.  
1221 Art. 71(1) PSD2. 
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is a set moment in time – the day the periodic statement was sent – to which a 

presumption that the consumer became aware of potential unauthorised transactions is 

attached. However, the sole fact that a consumer has received a periodic statement does 

not form conclusive evidence of such knowledge.  

The EFTA prescribes a 60-day period – counted from the moment when the periodic 

statement was sent – in which to report an unauthorised electronic fund transfer in order 

to fall within the limited liability regime. Under PSD2, in general, the user must notify 

without undue delay about becoming aware of the loss, theft or unauthorised use of the 

payment instrument. To ensure any unauthorised transactions are rectified, the user 

should notify without undue delay, but in any case, no later than 13 months after the 

debit date.  

The notification timelines of PSD2 and the EFTA differ.1222 The PSD2 timelines seem 

rather long, taking into account the nearly instantaneous possibility of logging into an 

account and checking the history of transactions. 1223  The notification times under 

EFTA are a little shorter. 

Despite the differing notification timelines, one can conclude that PSD2 and the EFTA 

provide similar levels of protection to consumers, provided that an unauthorised 

transaction is reported in a timely manner/without undue delay. Given the current 

practice, in the majority of cases, the consumers will have an opportunity to learn about 

and report an unauthorised transaction well within the prescribed timelines. 

 

3. CASE 2: CHANGE TO THE TERMS AND CONDITIONS 

3.1. Case 2: Credit card – change to the terms and conditions  

In June 2011, Mr B received a credit card from W-bank with a credit line of 5,000. A 

welcome letter congratulated Mr B on the fact that his application for a credit card had 

been accepted. Further, W-bank explicitly stated in the written terms and conditions 

that Mr B receives a “3% discount (cashback) on every online purchase made with the 

card” for the rest of his life. In April 2015, however, W-bank sent Mr B a letter 

informing him that the discount would be reduced to 1% from 1 September of that year. 

The reason for lowering the discount rate was a change in the regulation regarding 

credit card interchange fees. 

                                                        
1222 For an analysis of monetary thresholds of liability for unauthorised transactions see Case 4.  
1223 Differently: KIFID, Case 2016-602. The user was considered negligent and therefore liable for 

unauthorised transactions because she did not log into her account within [1 or 2 months] since the 

transaction took place.   
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Mr B does not agree with the change and claims that W-bank cannot unilaterally change 

the terms and conditions agreed by the parties.1224 

3.2. Change to the terms of contract 

3.2.1. The EU: PSD2 

Rules: A credit card agreement is considered a framework contract under PSD2.  

PSD2 sets out rules regarding framework contracts that include extensive pre-

contractual information requirements as well as requirements regarding change and 

termination of such contracts. 

Any changes to the framework contract must be proposed by the payment service 

provider at least two months before their proposed date of application, in the same way 

as the information prior to the entry into the contract was provided.1225 

Here: Mr B received the initial terms and conditions in a letter; the proposed changes 

to his credit card terms regarding the discount rate were communicated to Mr B in the 

same format.  

Regarding the timing, W-bank proposed the changes to the credit card terms in April 

2015, which is long before the proposed date of application in September 2015.  

Therefore, W-bank met the PSD2 requirements regarding both the timing and the form 

of the proposed changes to the framework contract.  

3.2.2. The EU: UCTD – Unfairness of a contract change  

Rules: Apart from relying on the rules regarding the form and the timeliness of changes 

to the framework contract under PSD2, Mr B may claim that W-bank’s unilateral 

change of the terms and conditions is “unfair” under the UCTD, and therefore not 

binding. 

Under the UCTD “a contractual term that has not been individually negotiated shall be 

regarded as unfair if, (…) it causes a significant imbalance in the parties rights and 

obligations arising under the contract, to the detriment of consumer.”1226 Point 1 of an 

annex to the directive lists terms that might be considered unfair.1227 Subparagraph (j) 

                                                        
1224 Based on Belgium Ombudsfin, Case 2016.497. 
1225 Art. 54(1) PSD2. Changes should be in the same way as provided for in Art. 51(1) i.e. the PSP 

must provide the PSU with the information and conditions on paper or another durable medium. The 

information and conditions must be given in easily understandable words and in a clear and 

comprehensible form […].  
1226 Art. 3(1) UCTD.  
1227 Art. 3(3) UCTD. 
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of the annex states that a term “enabling the seller or supplier to alter the terms of the 

contract unilaterally without a valid reason which is specific in the contract” might be 

considered as unfair.1228 However, the discussed provision is “without hindrance to 

terms under which a supplier of financial services reserves the right to alter the rate of 

interest payable by the consumer or due to the latter, or the amount of other charges for 

financial services without notice where there is a valid reason.” 1229  Regarding, 

specifically, the changes in interest and exchange rates, PSD2 goes even further, 

allowing a change to be applied immediately and without notice.1230  

Subparagraph (j) is also not applicable if the provider is required to inform the 

consumer with reasonable notice and the consumer is free to dissolve the contract.1231 

As discussed above, PSD2 specifies the requirements regarding the form and the timing 

of such a notice, as well as the right to dissolve the contract, as discussed below.  

The courts, however, are still free to decide that a term allowing a unilateral change is 

unfair where the reason for the change is not valid, the notification is not made properly, 

or the right to dissolve the contract is factually unworkable.1232 

Here: For W-bank to make a change to the terms, the original terms and conditions 

need to contain a provision allowing such a change. If there is no such provision, a 

general contract law principle – pacta sunt servanda – would be applied.  

In the discussed case, it is not clear whether W-bank reserved the right to alter the 

discount rate in the original contract. Assuming that it did so – as is common in this 

type of contract – W-bank was within its right to alter the discount rate under the UCTD, 

as the reason for lowering the discount rate was a change in the regulation regarding 

credit card interchange fees. The change in regulation affected W-Bank’s business 

model, and subsequently the discount rates offered to Mr B. The reason for the rate 

change was communicated to Mr B in the letter. The change was communicated to Mr 

B in a proper form in a timely manner. Mr B is also free to execute his right to reject 

the changes/ terminate the contract.  

Consequently, W-bank’s change to the terms and conditions should not be considered 

“unfair” under the UCTD. 

                                                        
1228 UCTD Annex 1(j). 
1229 UCTD Annex 2(b). 
1230 Art. 54(2) PSD2 “Changes in the interest rates or exchange rates may be applied immediately and 

without notice, provided that such a right is agreed upon in a framework contract and that the changes 

are based on the reference interest or exchange rates (…).”   
1231 UCTD Annex 2(b). 
1232 Invitel, Case C-472/10; RWE Vertrieb, Case C-92/11.  
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3.2.3. The U.S.: the TILA and Regulation Z 

Rules: Within the requirement of subsequent disclosures – under the TILA and 

Regulation Z – when a significant change in the account terms is made, a creditor must 

provide a written notice of the change at least 45 days prior to the effective date of the 

change to each consumer who may be affected.1233 For purposes of this section, a 

“significant change in account terms” means a change to a term required to be 

disclosed under §1026.6(b), i.e. most fees, charges and rates, as well as other terms the 

consumer should be aware of before using the account.1234 

Here: The change of the “lifelong” discount rate from 3% to 1% qualifies as a 

significant change in account terms. W-bank did in fact provide a written notice of the 

change in a timely manner, and therefore met these requirements. 

3.3. Right to reject the change 

3.3.1. The EU: PSD2 

Rules: The payment service user can either accept or reject the changes before the date 

of their proposed entry into force.1235   

The user is, however, deemed to have accepted the changes… 

Where applicable, the payment service provider must inform the payment service user 

that they are deemed to have accepted these changes1236 if they do not notify the 

payment service provider otherwise before the proposed date of entry into force.1237 

…unless they reject the changes.  

                                                        
1233 12 C.F.R. §1026.9(c)(2). According to the Official Interpretation, any change in the balance 

computation method need to be disclosed at least 45 days prior to the billing cycle in which the change 

is to be implemented. 
1234 12 C.F.R. §1026.6(b)(1),(2) and (4). A credit card issuer shall disclose the following: Annual 

percentage rate; Fees for issuance and availability; Fixed finance charge, minimum interest charge; 

Transaction charges – imposed by the card issuer for the use of the card for purchases; Grace period – 

the date by which or the period within which and credit may be repaid without incurring a finance 

charge due to periodic interest rate and any conditions on availability of grace period; Cash advance fee 

– any fee imposed for an extension of credit in the form of cash or its equivalent; Late payment fee; 

Over-the-limit fee – fee for exceeding a credit limit; Balance transfer fee – fee imposed to transfer an 

outstanding balance; Returned payment fee; Available credit. 12 C.F.R. §1026.6a. 
1235 Art. 54(1) para. 1 PSD2. 
1236 Art. 52 (6)(a) PSD2. Following information and conditions shall be provided to the payment 

service user: […] (6) on changes to, and termination of, the framework contract: (a) if agreed, 

information that the payment service user will be deemed to have accepted the changes in the 

conditions in accordance with art 54, unless the PSU notifies the PSP before the date of their proposed 

date of entry into force that they are not accepted. 
1237 Art. 54(1) para. 2 PSD2. 
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“The PSP shall also inform the PSU that, in the event that the PSU rejects those 

changes, the PSU has the right to terminate the framework contract free of charge 

and with effect at any time until the date when the change would have applied.”1238 

Here: Under PSD2, Mr B can either accept or reject the change of the discount rate 

before 1 September 2015.1239 He is not deemed to have accepted the changes, as he 

objected to the unilateral change of terms by W-bank, which should be interpreted as a 

rejection of the proposed change. Therefore, Mr B has the right to terminate1240 the 

framework contract free of charge and with effect at any time until the date when the 

change would have applied, i.e. before 1 September 2015.1241 

3.3.2. The U.S.: the TILA and Regulation Z 

Rules: In addition to the disclosures mentioned above, if a card issuer makes a 

significant change in the credit card account terms, the creditor must generally provide 

consumers with the right to reject the change prior to the effective date of the changes.  

Further, it should provide instructions for rejecting the change or changes, e.g. a toll-

free telephone number that the consumer may use to notify the creditor of the rejection. 

If applicable, there should be a statement that, if the consumer rejects the change or 

changes, the consumer’s ability to use the account for further advances will be 

terminated or suspended.1242 

If a consumer rejects the change or increase, the creditor must not impose a fee or 

charge, or treat the account as being in default. It must not require the repayment of the 

balance on the account using a method that is unfavourable to the consumer.1243 

                                                        
1238 Art. 54(1) para 2 PSD2. 
1239 Under PSD2, the user can either accept or reject the change. There is no possibility to renegotiate 

the clause. 
1240 Art. 55 PSD2. The user can terminate the framework contract at any time unless a notice period is 

provided, the notice period cannot exceed one month. 
1241 Opinion of the Experts/ Ombudsman’s decision: The Board is of the opinion that even though the 

expectations of the applicant to receive a 3% discount on online purchases for life is legitimate, the 

bank complied with law informing the cardholder about the change of the terms and conditions two 

months ahead of the actual change. The Board proposes that the bank offers the applicant the 

possibility to terminate the agreement with the bank with pro rata repayment for the current year of the 

use of the credit card. 

For reasons of fairness, the Ombudsman considers that the bank must propose a new contract as a 

commercial gesture to the applicant that offers him advantages in order to compensate for the damage 

he suffers as a result of their decision. 
1242 12 C.F.R. §1026.9(c)(2)(iv)(B).  
1243 12 C.F.R. §1026.9(c), the Credit CARD Act Sec. 101. 
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Here: Mr B has been properly informed about the changes to the terms of the credit 

card agreement and, under U.S. law, he has the right to reject them, and by doing so 

terminate his account.  

3.4. Comparison  

3.4.1. Change to the terms and conditions 

Both in the EU and in the U.S., W-bank is allowed to propose changes to the contractual 

terms and conditions, if the consumer is properly and timely notified.  

Under PSD2, the changes to the framework contract (credit card contract) must be 

communicated at least two months before their proposed date of application, and in the 

same way as the information prior to the entry into the contract was provided.  

The TILA and Regulation Z set out that significant changes to the terms of the credit 

card account agreement and rate increases need to be notified, in writing, at least 45 

days in advance.  

Taking everything into account – and provided that the change of term is not considered 

unfair under the UCTD – the conclusion is that the rules governing the change to the 

contract and subsequent disclosure are similar in the EU and in the U.S., each awarding 

a similar level of protection to consumers.  

3.4.2. Right to reject changes 

Generally – both in the EU and in the U.S. – the consumer has the right to reject the 

change prior to the effective date of the changes. PSD2, however, states that the user is 

deemed to have accepted the changes, unless he rejects them. The TILA is less explicit 

in its wording, but the consequences are similar. Unless the consumer exercises his 

right to reject the changes, the changes will be accepted.  

When it comes to the termination of the framework contract/ credit card agreement, the 

TILA provides for the automatic termination or suspension of the account. The situation 

is less clear cut under PSD2, however. The payment services provider must inform the 

PSU that, if the user rejects the changes, the PSU has the right to terminate the 

framework contract free of charge and with effect at any time until the date when the 

change would have applied.” Under PSD2, the PSU is therefore deemed to take one 

more step, i.e. to explicitly terminate the framework contract.1244  

All aspects considered – even though the European consumer is deemed to take 

multiple steps to reject the changes and subsequently terminate the framework contract 

                                                        
1244 PSD2 is, however, unclear on whether the unterminated contract will continue unchanged or the 

user is deemed to have accepted the changes. The practice shows that the latter is more likely. 



244 
 

– it can be concluded that the consumers benefit from similar protections under PSD2 

and the TILA.  

 

4. CASE 3: UNAUTHORISED TRANSACTIONS 

4.1. Case 3: Unauthorised transaction – Scam  

Ms C holds a bank account at X-bank. While using the online banking service at X-

bank, Ms C is prompted to re-enter her login details (using her card, PIN-code and 

identifier). Later that day, Ms C notices that around 40,000 has been paid from the 

account to payees she does not recognise. 

Ms C phones X-bank immediately to inform them what happened. X-bank says that the 

most likely explanation is that the computer Ms C was using was infected with a virus, 

and that the screen she saw was a hoax page mimicking the bank’s own login-page. By 

entering her details, she has inadvertently given the fraudsters what they needed to take 

the money. 

X-bank raised indemnity claims with the banks where the money was transferred, 

however only 2,000 of the 40,000 was recovered. 

When Ms C asks X-bank to refund the rest of the money, X-bank states that Ms C acted 

with gross negligence by giving the passcode to a third party. Ms C claims that the bank 

should have stopped the unusual transactions on her account and claims the full amount 

of damages [rectification] from the bank.1245,1246 

                                                        
1245 Financial Ombudsman Services, Case study 135/5, 2016. 
1246 There are a vast variety of scams: 

(1) KIFID, Case 2017-476. A consumer received a phone call, from – what he believed to be – a 

software company. The caller indicated that there was a problem with the consumer’s computer that 

can be solved remotely if he followed the instructions. The consumer was persuaded by the caller to 

transfer funds from his saving account to his checking account at his bank. Within the next four days 

five transactions took place from the checking account for a total of nearly EUR 30,000. On the fourth 

day the bank informed the consumer that large sums had been taken from his account. The Committee 

held: “There is gross negligence on the side of the consumer because the consumer provided internet 

access to its account to a third party. The bank did not fail in its duty of care towards the consumer, as 

the bank is not obliged to notice unusual transactions based on its contractual relationship with the 

consumer.”    

(2) e.g. Financial Ombudsman Services, Case study 116/09, 2014. Ms J received a phone call from her 

bank to tell her that her card had been duplicated – and that she should ring another department at the 

bank immediately. Ms J rang the number on the back of her debit card. The person she spoke to asked 

her the usual security questions before they would discuss anything with her. Ms J was then asked to 

give some more details – including the log-in details for her online banking account – and to type her 

PIN into the phone’s keypad. Once she had done this, the person on the line then told Ms J that they 

were sending a courier to pick up her existing card, and that a replacement would be sent out within 
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4.2. Authorisation of payment transactions  

4.2.1. The EU: PSD2 

Rules: The starting point of allocating liability for unauthorised payment transactions 

under PSD2 is to determine whether the transaction was authorised or not.  

A transaction can be considered authorised if the payer has consented to execute a 

payment transaction. In other words, the consent of the payment service user addressed 

to the payment service provider is an absolute condition for the authorisation.1247,1248 

The parties to a payment transaction must agree on the form and on the exact procedure 

for transmitting consent.1249 For framework contracts, the procedure must be included 

in the contractual conditions.1250 Payment instruments, as defined by PSD2, may be 

used for transmitting consent. In such cases, and upon agreement between the parties, 

there may be a spending ceiling for payment services.1251 

Here: Ms C re-entered the login details while using – what she thought was – the online 

banking service at X-bank. She did not, however, give consent for the transactions that 

took place afterwards. Ms C did not authorise those transactions.1252 Consequently, the 

transactions should be considered unauthorised, meaning that Ms C has grounds to 

claim rectification/reimbursement.1253 

                                                        
five working days. Ms J did everything she was asked to do. Several large transactions from her 

account took place within the next days. Ombudsman: “Taking everything into account, we took the 

view that Ms J hadn’t acted in grossly negligent way. And we were satisfied that she clearly hadn’t 

authorised the transactions herself. In these circumstances, we told the bank to refund her all the 

money in question.”  
1247 Mavromati 2008, p. 218. 
1248 A payment transaction “may be authorised by the payer prior to or, if agreed between the payer and 

their payment service provider, after the execution of the payment transaction” PSD2 Art. 64(1). 

Consent may be withdrawn by the payer at any time, but no later than the point in time of 

irrevocability. Art. 64(3) PSD2 and Art. 80 PSD2.  
1249 Art. 64(2) and (4) PSD2. 
1250 See Part II, 5.5. Transparency of conditions and information requirements.  
1251 Art. 68(1). 
1252 Financial Ombudsman Services, Case study 135/5, 2016. Looking at what had happened, it seemed 

that although Miss O had typed in the business’s passcode, the fraudsters had gone on to make the 

transactions themselves. So Miss O hadn’t actually authorised the transactions. 
1253 A different scenario in the Financial Ombudsman Services, Case study 116/08, 2014. Ms L 

received a phone call from her bank. The person she spoke to said there had been some “suspicious 

activity” and that she should call a different department at the bank straight away to sort the problem. 

Ms L called the number on the back of her debit card. The person she spoke to asked her some security 

questions and then confirmed that suspicious activity had taken place. They said that Ms L should 

immediately transfer all the money from her account to a different account – and he gave her the details 

of that account over the phone. Ms L transferred the money straight away. Ombudsman: “Ms L had 

logged into the account herself using her usual details. She herself has asked the bank to transfer the 

money and the bank had fulfilled her request. So, there hadn’t been any unauthorised access to Ms L 

account.” 
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4.2.2. The U.S.: the EFTA and Regulation E 

Rules: Under Regulation E, an “unauthorised electronic fund transfer” means an 

electronic fund transfer from a consumer’s account initiated by a person other than the 

consumer, without any authority to initiate the transfer and from which the consumer 

receives no benefit. An unauthorised transfer does not include an electronic fund 

transfer initiated by a person to whom the consumer voluntarily gave the access device, 

e.g. a debit card, unless the consumer has notified the financial institution that transfers 

by that person are no longer authorised.1254 

Moreover, an unauthorised EFT includes a transfer initiated by a person who obtained 

the access device from the consumer through fraud or robbery.1255 

Here: The electronic fund transfers from the account of Ms C were initiated by the 

scammers, i.e. by persons other than herself. Even though Ms C re-entered her login 

details, this action did not authorise the third party to initiate the transactions. The 

scammer obtained – if not the physical access device – the authorisation details of the 

device through fraud. Finally, Ms C received no benefit from those transactions; on the 

contrary, she was defrauded of significant funds. All in all, the transactions should be 

considered unauthorised, giving Ms C grounds to claim no liability or limited liability 

for those transactions.  

4.3. Liability – obligations of the payment service user/consumer  

4.3.1. The EU: PSD2 

Rules: PSD2 limits the payer’s liability for unauthorised transactions resulting from the 

misappropriation of a payment instrument to EUR 50.1256  

However, the payer bears all the losses relating to any unauthorised transactions if the 

payer acted fraudulently or failed to fulfil one or more of the obligations – in relation 

to the payment instrument and the personalised security credentials – with intent or 

gross negligence.1257  

To fulfil the obligations, the payment service user should use the instrument in 

accordance with its terms of use, and must notify the PSP without undue delay after 

                                                        
1254 EFTs initiated by the consumer or any person acting with the consumer with the fraudulent intent 

do not fall under the definition of unauthorised transfer. Neither do EFTs initiated by the financial 

institution nor its employees. 12 C.F.R. §1005.2(m). 

1255 Official Staff Interpretations, 12 C.F.R. §1005.2(m).  
1256 Art. 74(1) PSD2. 
1257 Art. 74(1) PSD2, Art. 69 PSD2. 
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becoming aware of the unauthorised use of the payment instrument. The user must take 

all reasonable steps to keep their personalised security credentials safe.1258  

In addition, the liability of the PSU is further limited if the loss, theft or 

misappropriation was not detectable to the payer prior to an unauthorised payment 

being made.1259 

Here: Ms C – while online banking at X-bank – was using her payment instrument in 

accordance with its terms of use. She did not – intentionally or with gross negligence – 

share her personalised security credentials with any third party. The fraudulent website 

looked like the online banking site of X-bank,1260  therefore Ms C had no way of 

knowing that she was using a hoax site.1261  

Finally, Ms C phoned X-bank immediately upon noticing that around 40,000 had been 

paid from the account to payees she did not recognise.  

By doing all of the above, Ms C did fulfil the obligations imposed on the user by PSD2. 

As the misappropriation was not detectable to Ms C prior to the payments, she should 

bear limited liability for the losses related to the scammed payments and the 

transactions should be rectified. Moreover, Ms C’s liability should be even further 

limited as the misappropriation was not actually detectable to her before the payment 

transactions took place.1262 

4.3.2. The U.S.: the EFTA and Regulation E 

Rules: Under the EFTA, the extent of a consumer’s liability is determined solely by the 

consumer’s promptness in reporting the loss or theft of an access device. The consumer 

may be liable up to a limited amount depending whether the financial institution was 

notified of the loss or theft of the access device in a timely manner.1263 

                                                        
1258 Art. 69 PSD2. 
1259 Art. 74(1) PSD2.  
1260 It is generally possible to recognise a false website by checking the web-address. However, not 

checking the web-addresses – especially if one does not have a suspicion/ reason to do so – does not 

constitute gross negligence. 
1261 Financial Ombudsman Services, Case study 135/5, 2016.  
1262 Art. 74(1) PSD2. Differently: KIFID, Case 2017-476; The committee held that there is gross-

negligence on the side of the consumer, because the consumer provided internet access to its account to 

a third party.  
1263 Official Staff Interpretations, 12 C.F.R. §1005.6(b). “There are three possible tiers of consumer 

liability for unauthorised electronic fund transfers depending on situation. A consumer may be liable 

up to USD 50, up to USD 500, or an unlimited amount depending on when the unauthorised EFT 

occurs. More than one tier may apply to a given situation [..].” 



248 
 

Further, a consumer may be held liable for an unauthorised electronic fund transfer only 

if the financial institution has provided the required disclosures.1264 If the unauthorised 

transfer involved an access device, it must be an accepted access device.1265 

Here: Ms C phoned X-bank immediately upon noticing that unauthorised payment 

transactions to unknown payees had taken place. Since Ms C notified X-bank in a 

timely manner, her liability under the EFTA should be limited to USD 50. 

4.4. Liability of the payment service user/consumer – negligence 

4.4.1. The EU: PSD2 

Under PSD2, the payer bears all the losses relating to any unauthorised transactions if 

the payer acted fraudulently, or failed to fulfil one or more of the obligations – in 

relation to the payment instrument and personalised security credentials – with intent 

or gross negligence.1266  

As discussed in Part II, Chapter 6.3, the concept of “gross negligence” poses certain 

interpretational challenges. Even though Recital 72 of PSD2 makes mention of national 

laws in the evaluation of the degree of alleged negligence, the actual provisions of 

PSD2 regulate the liability of the payment service user and the notion of “gross 

negligence” without any reference to national legislation. Therefore, the discussed 

notion should be given an autonomous and uniform interpretation in line with the 

directive.1267 

Further, the notion should be interpreted in a restrictive manner, as indicated in Recital 

72 of PSD2, which states that “while the concept of negligence implies a breach of a 

duty of care, gross negligence should mean more than mere negligence, involving 

conduct exhibiting a significant degree of carelessness.” Such an interpretation is also 

                                                        
1264 A consumer may be held liable for an unauthorised electronic fund transfer involving the 

consumer’s account only if the financial institution has provided the required disclosures i.e. a 

summary of the consumer’s liability, the telephone number and address for reporting that an 

unauthorised EFT has been or may be made, and the financial institution's business days. 12 C.F.R. 

§1005.6(a).  
1265 If the unauthorised transfer involved an access device, it must be an accepted access device and the 

financial institution must have provided means to identify the consumer to whom it was issued. 12 

C.F.R. §1005.6(a). 
1266 Art. 74(1) and Art. 69 PSD2. 
1267 Art. 69 and 74(1) PSD2. The CJEU established a line of interpretation, according to which the 

“terms of a provision of Community law which makes no express reference to the law of the Member 

States for the purpose of determining its meaning and scope must normally be given an autonomous 

and uniform interpretation throughout the Community” Linster Case C-287/98. See Part II, Section 

6.3.4. on gross negligence. 
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in line with the understanding of the concept of gross negligence reflected in the 

DCFR.1268 

Finally, such an interpretation “must take into account the context of the provisions and 

the purpose of the legislation in question,” which – in case of PSD2 – includes “a high 

level of consumer protection in the use of those payment services across the Union as 

a whole.”1269 

Consequently, the apparent practice of interpreting the concept of “gross negligence” 

according to the national laws by authorities handling out-of-court complaints should 

be replaced by the more uniform approach under PSD2.  

Here: X-bank claims that Ms C was grossly negligent by providing a passcode to a 

third party. Ms C indeed re-entered her login details while using – what she thought 

was – the online banking site at X-bank. The fraudulent website, however, looked the 

same as X-bank’s online banking site, therefore Ms C had no easy way of knowing that 

she was using a fake site.1270 Therefore, one can conclude that Ms C’s conduct did not 

“exhibit a significant degree of carelessness” and that she “took all reasonable steps to 

keep the personalised security credentials safe.” In addition, Ms C noticed the 

unauthorised transactions and called the bank on the very same day, meaning that X-

bank was notified in a timely manner.   

If the notion of “gross negligence” is interpreted narrowly and autonomously, as 

intended by the European legislator, Ms C should bear limited or no liability.1271 Ms C 

fulfilled all the obligations imposed on the user by PSD2, and therefore her actions 

should not be considered grossly negligent. 

4.4.2. The U.S.: the EFTA and Regulation E 

The EFTA’s Staff Interpretations is very explicit on the matter: “Negligence by the 

consumer cannot be used as a basis for imposing greater liability than is permissible 

under Regulation E. Thus, consumer behaviour that may constitute negligence under 

state law, such as writing the PIN on a debit card or on a piece of paper kept with the 

card, does not affect the consumer’s liability for unauthorised transfers.”1272  

The extent of the consumer’s liability is determined solely by the consumer’s 

promptness in reporting the loss or theft of an access device. 

                                                        
1268 Annex 1 to the Draft Common Frame of Reference (DCFR), p. 1595. 
1269 Recital 6 PSD2. 
1270 Moreover, she was redirected from X-bank’s actual online banking site.  
1271 Financial Ombudsman Services, Case study 135/5, 2016. “The bank also acknowledged that the 

hoax website would have looked exactly like their own – so Miss O couldn’t have known she was 

using a fake site. In the circumstances, we didn’t agree that she’d been grossly negligent.”  
1272 Official Staff Interpretations, 12 C.F.R. §1005.6(b). 
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Here: The EFTA provides for one and only one criterion of determining a consumer’s 

liability: promptness in reporting the loss or theft of an access device, or – in the 

discussed case – the fraudulent use of the device. Ms C notified X-bank on the very 

same day when the fraudsters obtained access to her account and when the unauthorised 

transactions took place, therefore her liability should be limited.  

4.5. Right to block the instrument 

4.5.1. The EU: PSD2 

Based upon the agreement with the user, payment service providers may have the right 

to block the use of a payment instrument for objectively justified reasons relating to the 

security of the payment instrument, or if there is a suspicion of an unauthorised or 

fraudulent use of the payment instrument. In all cases, the PSP is bound to inform the 

PSU without undue delay.1273  

One can argue, however – in line with the decision in the Dutch Footlocker case – that 

the PSP not only has the right to block a payment instrument, but in fact an obligation 

to do so for “objectively justified reasons”.1274 Such an obligation, based on the duty of 

care towards the service user – or even towards the third parties adversely affected by 

the fraudulent use of the payment account – exists irrespective of any contractual 

agreement between the parties.1275 Within its duty of care, a bank is obliged to conduct 

a sufficiently diligent investigation into unusual transactions and block the bank 

account in a timely manner.1276 

Here: The payments that took place from Ms C’s account were unusual both as to the 

number of transactions and their volume. Moreover, the payments were made to payees 

with whom Ms C had not transacted ever before. All this should have raised a “red flag” 

and X-bank should have blocked the use of the account. Consequently, X-bank should 

be held liable for the breach of duty of care and pay the damages resulting from that 

breach.  

4.5.2. The U.S.: the EFTA and Regulation E. 

The EFTA does not contain a comparable provision.  

                                                        
1273 Art. 68(2) PSD2. 
1274 See Part II, 6.2. 
1275 Gerechtshof Amsterdam, 14 May 2019 (Footlocker vs ING). 
1276 Financial Ombudsman Services, Case study 135/5, 2016. “Given everything we’d seen, we decided 

the bank could have done more to prevent Mr G’s business from losing their money – and told them to 

cover the amount they hadn’t been able to get back.” Differently: KIFID, Case 2017-476. The 

committee held that the bank did not fail in its duty of care towards the consumer, as the bank is not 

obliged to notice unusual transactions based on its contractual relationship with the consumer. 
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4.6. Comparison  

4.6.1. Authorisation of payment transactions  

For the purpose of allocating the liability for unauthorised payment transactions, it is 

first necessary to establish whether a transaction has been authorised or not.  

PSD2 specifies when the transaction is considered authorised, while the EFTA focuses 

on the “flip side of the coin”, i.e. when the transaction is considered unauthorised.  

According to PSD2, a “payment transaction is considered to be authorised only if the 

payer has given consent to execute the payment transaction,”1277 while under the EFTA 

an unauthorised fund transfer means an electronic fun transfer from a consumer’s 

account “initiated by a person other than the consumer without actual authority to 

initiate the transfer.”1278 

Both provisions provide equivalent protections to the users/consumers, as it is sufficient 

to establish that a user “has not given consent” or “has not initiated” the transaction.1279  

For a transfer to be considered unauthorised, the EFTA mentions an additional 

criterion: it must be a transfer “from which the consumer receives no benefit.” Thus, a 

consumer needs to suffer some monetary damage.1280 PSD2 does not mention any 

monetary loss, though such a loss seems to be implied.  

4.6.2. Liability – obligations of payment service user/consumer 

Both under PSD2 and the EFTA, the consumer may benefit from limited liability if 

they fulfilled certain obligations. PSD2 lists three main obligations in relation to 

payment instruments, while the EFTA mentions only one: timely reporting of loss or 

theft.  

Under PSD2, the payer’s liability for unauthorised transactions resulting from the 

misappropriation of a payment instrument will be limited to EUR 50 if the user fulfils 

the following obligations: (i) to use the payment instrument in accordance with its terms 

of use, (ii) to notify the service provider without undue delay on becoming aware of 

(…) unauthorised use of payment instrument, and (iii) to take all reasonable steps to 

keep the personalised security credentials safe.1281 

                                                        
1277 Art. 64(1) PSD2.  
1278 12 C.F.R. §1005.2 2(m). 
1279 The burden of proof rests on the PSP, Art. 72 PSD2. 
1280 Moreover, an unauthorised EFT includes a transfer initiated by a person who obtained the access 

device from the consumer through fraud or robbery, Official Staff Interpretations, 12 C.F.R. §1005.2 

2(m). 
1281 Art. 69 and Art. 74(1) PSD2. 
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The user will, however, bear all the losses relating to any unauthorised transactions if 

they failed to fulfil those obligations – as discussed in the subsequent section – with 

intent or gross negligence.1282 The liability of the PSU should, however, be further 

limited if the loss, theft or the misappropriation was not detectable to the payer prior to 

a payment transaction being made.1283 

Under the EFTA the extent of consumer’s liability is determined solely by the 

consumer’s promptness in reporting the loss or theft of an access device. The consumer 

may be liable up to a limited amount depending whether he had notified the financial 

institution of the loss or theft of the access device in a timely manner.1284 The test is an 

objective one, irrespective of the consumers’ intent or negligence in fulfilling the 

obligation.  

The EFTA limits the consumer’s liability in the situations of loss or theft of an access 

device. There is no explicit mention of the misappropriation of an access device or 

misappropriation of authentication details of such a device. However, the situation 

where such details are fraudulently obtained, e.g. via the internet, can be considered 

equivalent to the theft of an access device.  

Even though under both PSD2 and the EFTA, the consumer may benefit from limited 

liability by fulfilling certain obligations, the obligations of the European payment 

service user are more extensive and – as discussed below – subject to a subjective 

evaluation. The simplicity and the objectivity of the obligations of the U.S. consumer 

seems to prima facie afford more protection. 

4.6.3. Liability of the payment service user/consumer – negligence  

Under the EFTA, the extent of the consumer’s liability is determined based on an 

objective criterion of the consumer’s promptness – counted in days – in reporting the 

loss or theft of an access device.1285 The EFTA’s Staff Interpretations takes a clear 

stance on the matter: “Negligence by a consumer cannot be used as a basis for imposing 

greater liability than is permissible under Regulation E.”1286 

                                                        
1282 Art. 74(1) PSD2. 
1283 Art. 74(1) PSD2.  
1284 Official Staff Interpretations, 12 C.F.R. §1005.6(b). “There are three possible tiers of consumer 

liability for unauthorised electronic fund transfers depending on situation. A consumer may be liable 

up to USD 50, up to USD 500, or an unlimited amount depending on when the unauthorised EFT 

occurs. More than one tier may apply to a given situation [...].” 
1285 For the count of number of days see Case 4. 
1286 Official Staff Interpretations, 12 C.F.R. § 1005.6(b). “Consumer behaviour that may constitute 

negligence under state law, such as writing the PIN on a debit card or on a piece of paper kept with the 

card, does not affect the consumer’s liability for unauthorised transfers.” 
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Under PSD2, the user’s liability depends on a more subjective assessment of the user’s 

intent or gross negligence in complying with the obligations in relation to the payment 

instrument and personalised security credentials.1287  

The notion of “gross negligence” under PSD2 should be interpreted in an autonomous 

and uniform manner across the Member States, taking into account the context of the 

provisions and the purpose of PSD2, which include protection of the payment services’ 

users. Moreover, Recital 72 of the preamble to PSD2 – similarly to the definition in the 

DCFR – indicates that the concept of “gross negligence” should be interpreted 

narrowly. In practice, however, the interpretations by the authorities handling out-of-

court complaints differ.1288   

The level of objectivity in determining the consumer’s liability for unauthorised 

transactions under PSD2 and the EFTA differs. However, the more restrictive the 

interpretation of the notion of “gross negligence”, the more similarity there is in the 

level of consumer protection under PSD2 and the EFTA.  

4.6.4. Right to block the instrument 

Based upon the agreement – under PSD2 – payment service providers may have the 

right to block the use of a payment instrument for objectively justified reasons relating 

to the security of the payment instrument, or if there is a suspicion of unauthorised or 

fraudulent use of the payment instrument.1289 The bank, however, can be considered to 

have an obligation to block a payment instrument – irrespective of any contractual 

agreement between the PSP and the user – based on its duty of care. Within its duty of 

care, a bank is obliged to conduct a sufficiently diligent investigation into unusual 

transactions and to block the bank account in a timely manner.1290 

The EFTA does not contain an equivalent provision,1291 though there are no provisions 

preventing instruments from being blocked either.  

  

                                                        
1287 Art. 74(1) and Art. 69 PSD2. 
1288 See Part II, 6.3. 
1289 Art. 68(2) PSD2. 
1290 See Part II, 6.2.; Gerechtshof Amsterdam, 14 May 2019 (Footlocker vs ING). 
1291 Again, likely due to the fact that the EFTA was enacted much earlier than PSD2.   
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5. CASE 4: LOSS OR THEFT OF A PAYMENT INSTRUMENT 

5.1. Case 4: Lost or stolen credit card 

Mr D owned a credit card issued by the Y-card company. It was a bank-independent 

credit card with a spending limit of 2,500.1292 Mr D paid with his card in a store at 

13:00, then, placed his wallet in the pocket of his jacket. At about 13:40, Mr D noticed 

that his wallet – including his credit card – was missing. He returned to the store to 

search for the wallet and asked the store’s security for help. Then – at 15:00 – Mr D 

called the Y-card company to report that his credit card was missing and to block his 

card. The Y-card company blocked Mr D’s credit card, but between 13:25 and 15:00 

the card had been used multiple times. The transactions using Mr D’s credit card 

totalled 2,300. The Y-card company offered compensation of 250 for the damage until 

the moment when Mr D noticed the loss/theft of his wallet. The consumer claims the 

full amount of damages from the Y-card company.1293 

5.2. Unauthorised transactions/ use  

5.2.1. The EU: PSD2 

The consumer will bear limited or no liability for the unauthorised transaction(s) due 

to loss, theft or misappropriation of a payment instrument.1294 The burden of proof as 

to whether a transaction was authenticated rests on the payment service provider.1295 

Here: As a result of the loss or theft of Mr D’s wallet – as claimed by Mr D – a number 

of unauthorised transactions, totalling 2,300, took place. Mr D should bear limited or 

no liability, unless the Y-card company is able to demonstrate that it was Mr D who, in 

fact, authorised the transactions. In that case, Mr D would have acted fraudulently, and 

therefore would have to bear all the losses.1296  

5.2.2. The U.S.: the TILA and Regulation Z 

The TILA limits the cardholder’s liability for unauthorised transactions in the event of 

a loss or theft of a card. The statute defines the unauthorised use of a credit card – very 

                                                        
1292 E.g. https://www.mastercard.com/global.html  https://www.visa.com/globalgateway/. 
1293 Another, frequently occurring scenario, after the Financial Ombudsman Services, Case study 

116/02, 2014: Miss K phoned her bank to cancel her credit card and debit card. She explained that her 

purse had been stolen – with her debit and credit card in it – as she travelled to work on the Tube. 

However, she had only noticed when she got to work – by which time, she said, several transactions 

had already been made on the accounts. The bank insisted that if Miss K had not made the transactions 

herself – the only way the transactions could have been made was if she had kept her PIN with her 

card(s), and that she was liable. Miss K insisted that she had not kept a record of her PIN in her purse. 
1294 For a discussion on “unauthorised payment transactions/fund transfers” see Case 3. 
1295 Art. 72(1) and Art. 73(2) PSD2. 
1296 Art. 74(1) PSD2.  

https://www.mastercard.com/global.html
https://www.visa.com/globalgateway/
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similarly to the definition provided by the EFTA1297 – as the use of a card by a person, 

other than the cardholder, who does not have actual, implied, or apparent authority for 

such use, and from which the cardholder receives no benefit.1298 The card issuer bears 

the burden of proof when establishing that any particular use of a credit card was in fact 

authorised by the cardholder. Accordingly, the issuer is permitted to conduct a 

reasonable investigation of the cardholder’s claim to discern whether a particular use 

or series of uses of the card was not authorised.  

Here: As a result of the loss or theft of Mr D’s wallet – as claimed by Mr D – a number 

of unauthorised transactions, totalling 2,300, took place. The Y-card company bears the 

burden of proof when discerning whether or not the person making use of the credit 

card had the authority to do so, or whether Mr D received any benefit from the 

unauthorised use of the card.  

5.3. Cardholder’s liability – limitation / cardholder’s obligations 

5.3.1. The EU: PSD2  

Under PSD2, the user may bear the losses to any unauthorised transaction up to a 

maximum of EUR 50 resulting from the use of a lost or stolen payment instrument, or 

from the misappropriation of a payment instrument.1299 

Once the loss, theft or misappropriation has been notified, the user incurs no further 

financial consequences and only remains liable if they acted fraudulently. 

The payer will, however, – as discussed in the following paragraph – bear all the losses 

if they acted fraudulently, or failed to fulfil the obligations in relation to the payment 

instrument with intent or gross negligence.1300 The obligations towards the payment 

instrument include: usage in accordance with the terms, notification without undue 

delay about the loss or theft of the instrument, keeping personalised security credentials 

safe.1301  

Here: Unless Mr D was considered grossly negligent – as discussed below – in fulfilling 

the obligations in relation to his credit card, he should bear the losses for unauthorised 

transactions up to a maximum of EUR 50.  

  

                                                        
1297 See Case 3. 
1298 12 C.F.R. §1026.12(b)(1). 
1299 Art. 74(1) PSD2. 
1300 Art. 74 PSD2. 
1301 Art. 69 PSD2. 
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5.3.2. The U.S.: the TILA and Regulation Z 

The TILA and Regulation Z limit a cardholder’s liability to USD 50 of unauthorised 

charges – including multiple instances of unauthorised use – made on the card before 

the cardholder notifies the issuer of the possible loss, theft, or unauthorised use of the 

card,1302 provided that the cardholder timely notified the issuer of the loss, theft, or 

unauthorised use. If, however, state law or an agreement between a cardholder and the 

card issuer imposes a lesser liability than as set out in this paragraph, the lesser liability 

will prevail.1303 

Under the TILA, a cardholder is liable for the unauthorised use of a credit card only if 

the credit card is an accepted credit card, the card issuer has provided adequate 

notifications,1304 and the card issuer has provided a means by which to identify the 

cardholder on the account, or the authorised user of the card.1305  

Here: Assuming that Mr D accepted his credit card, and that the Y-card company 

provided the required notifications and means of identifying Mr D as the authorised 

user, Mr D’s liability for unauthorised transactions should be limited to USD 50, unless 

he did not – as discussed below – notify the Y-card company of the possible loss, theft, 

or unauthorised use of the card “as may be reasonably required in the ordinary course 

of business.”  

5.4. Liability – negligence 

5.4.1. The EU: PSD2  

Under PSD2, the payer bears all the losses relating to unauthorised transactions if the 

payer acted fraudulently or failed to fulfil one or more of the obligations – in relation 

to a payment instrument and personalised security credentials – with intent or gross 

negligence.1306 

However, the terms of use of the major credit cards include a, so-called, “zero liability 

policy”, which is based on the requirements of PSD2.1307 

                                                        
1302 12 C.F.R. §1026.12(b). Limitation on amount. The liability of a cardholder for unauthorised use of 

a credit card shall not exceed the lesser of USD 50 or the amount of money, property, labor or services 

obtained by the unauthorised use before notification to the card issuer. 
1303 12 C.F.R. §1026.12(b)(4). “Zero liability” policies are common. 
1304 12 C.F.R. §1026.12(b)(2)(ii). I.e. notice of the cardholder’s maximum potential liability, of means 

by which the card issuer may be notified of loss or theft of the card etc. 
1305 12 C.F.R. §1026.12(b)(2)(iii). Such means to identify the cardholder as: signature, photograph on 

the card or a PIN. 
1306 Art. 74 and Art. 69 PSD2. 
1307 “As a Mastercard cardholder, Zero Liability applies to your purchases made in the store, over the 

telephone, online, or via a mobile device and ATM transactions. As a cardholder, you will not be held 

responsible for unauthorised transactions if: 
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As discussed in Case 3, the concept of “gross negligence” poses certain interpretational 

challenges. The discussed notion should be given an autonomous and uniform 

interpretation. Further, the notion should be interpreted in a restrictive manner, as 

indicated in Recital 72 of the preamble to PSD2 (and in line with the understanding of 

the concept of gross negligence reflected in the DCFR). Finally, the interpretation must 

take into account the context of the provisions and the purpose of PSD2, as stated above.  

Here: Regarding the obligation to take all reasonable steps to keep the personalised 

security credentials safe, Mr D kept his credit card in his wallet, and his wallet in a 

pocket of his jacket. Further, Mr D maintains that he did not keep the PIN code near to 

his credit card.1308 Such conduct should not be considered as “exhibiting a significant 

degree of carelessness” under the standard of gross negligence provided by PSD2, and 

so Mr D’s liability should be limited.1309,1310 

Regarding the obligation to notify the payment service provider, Mr D’s actions should 

not be considered grossly negligent. He retraced his steps to the store where he had 

used his card for the last time, in an attempt to recover his wallet. Mr D called the Y-

card company immediately afterwards. Less than an hour and a half had passed between 

the moment Mr D realised his wallet was missing and his call to the Y-card company, 

such notification should be considered as without undue delay.1311  

5.4.2. The U.S.: the TILA and Regulation Z 

Under the TILA, the only criterion of determining a consumer’s liability is notification 

to the card issuer. 

                                                        
- You have used reasonable care in protecting your card from loss or theft; and 

- You promptly reported loss or theft to your financial institution. 

If applicable law imposes a greater liability or a conflicting obligation, such applicable law shall 

govern.” https://www.mastercard.us/en-us/about-mastercard/what-we-do/terms-of-use/zero-liability-

terms-conditions.html. 
1308 Gerechtshof ’s-Hertogenbosch 25 August 2015: 

Cash withdrawals and debit card payments with use of two stolen debit cards, where the PIN codes 

were entered directly or almost immediately correctly. Conclusion (subject to proof to the contrary): 

the user of the debit cards must have breached the confidentiality obligation with regard to the PIN 

codes. Gross negligence. 
1309 PSD2 Recital 72. “while the concept of negligence implies a breach of a duty of care, gross 

negligence should mean more than mere negligence, involving conduct exhibiting a significant degree 

of carelessness; for example, keeping the credentials used to authorise a payment transaction beside the 

payment instrument in a format that is open and easily detectable by third parties.”  
1310 Differently: Financial Ombudsman Services, Case study 116/02, 2014. “We decided that – on the 

balance of probabilities – the most likely explanation for what had happened was that Miss K kept 

PINs with her cards. We felt that – as a regular commuter – she should have realized that this was 

careless.” 
1311 See also: KIFID, Case 2017-011; The committee rules that there are no grounds for the consumer 

to claim indemnification from the bank. The main reason is that consumer did not immediately inform 

the bank that the card was missing. 

https://www.mastercard.us/en-us/about-mastercard/what-we-do/terms-of-use/zero-liability-terms-conditions.html
https://www.mastercard.us/en-us/about-mastercard/what-we-do/terms-of-use/zero-liability-terms-conditions.html
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Notification to the card issuer is given when steps have been taken as may be reasonably 

required in the ordinary course of business to provide the card issuer with the pertinent 

information about the loss, theft or possible unauthorised use of a credit card, regardless 

of whether any particular officer does in fact receive the information. In other words, 

the risk of the communication not being delivered properly is borne by the card issuer. 

Notification may be given in person, by telephone or in writing.1312 

Here: Mr D called the Y-card company immediately after he was not able to find his 

wallet and his credit card at the store where he used it for the last time. Such notification 

should be considered as reasonably required in the ordinary course of business and Mr 

D’s liability should be limited.  

5.5. Comparison  

5.5.1. Unauthorised transactions 

Under PSD2, the user bears limited or no liability for unauthorised transaction(s) due 

to the loss, theft or misappropriation of a payment instrument.1313 The burden of proof 

of whether the transaction was authenticated rests on the payment service provider.1314 

The TILA – similarly to the EFTA’s provisions discussed in the previous case1315 – 

limits the cardholder’s liability for unauthorised transactions in the event of the loss or 

theft of a card.1316 The card issuer bears the burden of proof when establishing whether 

or not any particular use of a credit card was in fact authorised by the cardholder. To 

that end, the issuer is permitted to conduct a reasonable investigation of a cardholder’s 

claim regarding an (un)authorised use of the card.  

Overall, both PSD2 and the TILA exclude or limit the cardholder’s liability for 

unauthorised transactions resulting from the loss, theft (or misappropriation – PSD2) 

of a payment instrument/ credit card. In addition, the provisions of both PSD2 and the 

TILA place the burden of proof of whether the transaction was properly authenticated 

on the payment service provider/card issuer.  

The general principles, therefore, regarding the cardholder’s liability are equivalent in 

the EU and in the U.S., and afford similar protections to the cardholders. However, as 

discussed in the following section, those general rules are further specified regarding 

the extent and the conditions of the cardholder’s liability.1317  

                                                        
1312 12 C.F.R. §1026.12(b)(3). 
1313 For discussion on “unauthorised payment transactions/fund transfers” see Case 3. 
1314 Art. 72(1) and Art. 73(2) PSD2. 
1315 See Case 3. 
1316 12 C.F.R. §1026.12(b)(1). 
1317 “The devil is in the (further) details.”  
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5.5.2. Cardholder’s liability – limitation / cardholder’s obligations 

PSD2 sets the upper limit for losses from unauthorised transactions resulting from theft, 

loss or misappropriation at EUR 50.1318 Having reported the loss or theft, the user 

should not incur any further financial consequences, except for when acting 

fraudulently. 

The user will, however, bear all losses if they acted fraudulently, or failed to fulfil their 

obligations1319 in relation to a payment instrument with intent or gross negligence.1320  

The TILA sets the upper limit of a cardholder’s liability for unauthorised transactions 

– charged to the card before the cardholder notifies the card issuer of the possible loss, 

theft, or unauthorised use of the card – at the very similar amount of USD 50.1321 If, 

however, the credit card agreement provides for “zero liability”, the lower liability will 

apply.1322A cardholder is liable for the unauthorised use of a credit card only if they 

accepted the card, and if the card issuer has provided adequate notifications along with 

the means to identify the cardholder.1323 

Interestingly, both PSD2 and the TILA introduce the same limit for the cardholder’s 

liability for unauthorised transactions resulting from the theft, loss (or 

misappropriation) of the card. This limit is EUR 50 and USD 50 respectively. However 

– as discussed below – under PSD2, the user will not be afforded limited liability if 

they failed to meet the obligations towards the payment instrument with intent or gross 

negligence. More objective criteria will be applied under the TILA.  

Even though PSD2 and the TILA limit the cardholders’ liability at the same level, the 

criteria for granting the limited liability differ.  

5.5.3. Liability – negligence 

Again, under PSD2, the payer bears all the losses relating to unauthorised transactions 

if the payer acted fraudulently or failed to fulfil one or more of the obligations – in 

relation to a payment instrument and personalised security credentials – with intent or 

gross negligence.1324 

                                                        
1318 Art. 74(1) PSD2. 
1319 Art. 69 PSD2. Discussed in Case 3. The obligations towards the payment instrument include: usage 

in accordance with the terms, notification without undue delay about loss or theft of the instrument, 

keeping personalized security credentials safe. 
1320 Art. 74 PSD2. 
1321 12 C.F.R. §1026.12(b). Limitation on amount. 
1322 12 C.F.R. §1026.12(b)(4).  
1323 12 C.F.R. §1026.12(b)(2)(ii) and (iii). 
1324 Art. 74 and Art. 69 PSD2. 
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As discussed in the previous case, the user’s alleged “gross negligence” should be given 

a narrow, autonomous and uniform interpretation. In other words, the notion should be 

interpreted in a restrictive manner, as indicated in Recital 72 of the preamble to PSD2. 

It should be interpreted autonomously taking into account the context of the provisions 

and the purpose of PSD2. And by doing so, the interpretation should become uniform 

across the Member States. The practice, however, of interpreting the concept of gross 

negligence by authorities handling out-of-court disputes differs.  

Under the TILA, the only criterion for determining a consumer’s liability is the 

notification to the card issuer, as may be reasonably required in the ordinary course of 

business. 

Both PSD2, and the TILA allow for more favourable conditions of liability, if agreed 

upon in the contract. 1325  The leading card networks adopted policies limiting a 

cardholder’s liability for unauthorised transactions to zero, unless the cardholder did 

not meet the requirements set out in the policy.1326 The policies apply to cards issued in 

the EU as well as in the US, which – in practice – contributes to the similarity of 

consumer protections in the EU and in the US.  

The zero-liability policies require cardholders to exercise reasonable care in handling 

their cards and promptly report the loss or theft of the card.1327 The funds taken from a 

Visa cardholder’s account as the result of an unauthorised transaction will be swiftly 

replaced in the account unless the cardholder acted with gross negligence or 

fraudulently.1328 

The card networks’ zero-liability policies mirror the user’s liability requirements under 

PSD2. Therefore, if it has been agreed upon in the contract, by applying the same rules, 

the card networks can lower the user’s liability thresholds provided by PSD2 to zero. 

The interpretation of the notion of gross negligence under the card networks’ policies 

should be in line with the understanding of this concept under PSD2.   

The TILA does not explicitly forbid using cardholder negligence as a criterion in 

determining liability, it does not mention it at all. Timely notification is used as the only 

criterion while assessing the cardholder’s liability for unauthorised transactions. 

Consequently, a credit card company is allowed to make its zero-liability protections 

conditional upon a negligence standard as long as they apply to amounts below the 

                                                        
1325 12 C.F.R.  § 1026.12 TILA (4) Effect of other applicable law or agreement. If state law or an 

agreement between a cardholder and the card issuer imposes lesser liability than that provided in this 

paragraph, the lesser liability shall govern. 
1326 See Part II, 6.3 and Part III, 4.6. 
1327 https://www.americanexpress.com/ca/en/benefits/service-security/fraud-protection/ ; 

https://www.mastercard.us/en-us/about-mastercard/what-we-do/terms-of-use/zero-liability-terms-

conditions.html. 
1328 https://usa.visa.com/pay-with-visa/visa-chip-technology-consumers/zero-liability-policy.html. 

https://www.americanexpress.com/ca/en/benefits/service-security/fraud-protection/
https://www.mastercard.us/en-us/about-mastercard/what-we-do/terms-of-use/zero-liability-terms-conditions.html
https://www.mastercard.us/en-us/about-mastercard/what-we-do/terms-of-use/zero-liability-terms-conditions.html
https://usa.visa.com/pay-with-visa/visa-chip-technology-consumers/zero-liability-policy.html
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liability threshold already established by the TILA. 1329  Above that threshold, the 

mandatory TILA rules will apply.   

The approach to determining consumer liability for unauthorised transactions under 

PSD2 and the TILA differs. Under the TILA, consumer liability depends on the 

promptness of reporting the loss or theft, while the user’s liability under PSD2 is linked 

to the concept of “gross negligence”. More restrictive, however, is the interpretation of 

the notion of “gross negligence”, there is more similarity in the level of consumer 

protection under PSD2 and the EFTA. Moreover, the universal applicability of the 

credit card companies’ zero-liability policies in the EU and the U.S. contributes – in 

practice – to the similarity in consumer protections under PSD2 and the TILA.  

 

6. CASE 5: PAYMENT REVOCATION 

6.1. Case 5: Payday loan revocation 

Ms E took a payday loan with a loan company.1330 During the application process, Ms 

E gave her debit card details to the lender so the repayment could be taken from her 

account on the last day of the month.  

A few days before the repayment date, Ms E realised that she did not have sufficient 

funds on her account to repay the loan. She asked her bank (Z-bank) to stop the 

repayment. Z-bank, however, said this was not possible. Z-bank explained that, because 

this was a single payment – rather than a recurring one1331 – only the loan company 

could stop the payment. Because Ms E did not have enough money, she took another 

payday loan with the same loan company. The same situation happened again the 

following month, and again Z-bank said that the payment could not be stopped. 

Ms E complained to the bank, saying that they ought to be able to stop the repayments 

from going out.1332  

  

                                                        
1329 See Part III, 5.5.  
1330 A payday loan is a short-term, high-interest loan based on a borrower’s income and credit profile. 

A payday loan’s principal is typically a portion of a borrower’s next salary.  
1331 I.e. direct debit. 
1332 Based on Financial Ombudsman Services, Case study 116/10, 2014.  
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6.2. Payment revocation  

6.2.1. The EU: PSD2 

Rules: PSD2 states that, in general, a payment service user cannot revoke a payment 

order once the payment service provider has received it.1333 The point of receipt of the 

payment order is thus fixed as the point in time where the payment order becomes 

irrevocable.  

The situation, however, is different in cases where a payment order is to be executed 

on a specific date in the future.  

Firstly, in case of direct debits – i.e. arrangements allowing the payee to initiate a 

payment from a payer’s account on agreed dates, typically in order to pay bills – the 

payer may revoke the payment order at the latest by the end of the business day 

preceding the day agreed for debiting the funds.1334 

Secondly, the PSU and the PSP can agree that the execution of the payment order will 

start on a specific day, or at the end of a certain period, or on the day when the payer 

has placed funds at the PSP’s disposal.1335 In such instances, the time of receiving the 

payment order is deemed to be the agreed execution day. The PSU may revoke the 

payment order at the latest by the end of the business day preceding the day of debiting 

the funds.1336 

After the time limits specified above, the payment order may be revoked only if agreed 

between the PSU and their PSP. If agreed in the framework contract, the PSP may 

charge the PSU for the revocation.1337 

Here: Ms E took a payday loan and authorised the repayment of that loan from her 

debit account. The execution of the repayment was agreed for the last day of the month. 

Regardless of whether the loan was being repaid in instalments, i.e. in monthly direct 

debits, or in a lump sum, under PSD2, Ms E had the right to revoke the payment on the 

agreed date for the repayment of the loan, at the latest by the end of the business day 

preceding the last day of the month, which she did. 

Therefore – regardless of the underlying loan agreement between Ms E and the loan 

company –Z-bank should have stopped the funds from leaving Ms E’s account already 

                                                        
1333 Art. 80 PSD2. Where the payment transaction is initiated by or through the payee, the payer may 

not revoke the payment order after transmitting the payment order or giving their consent to execute 

the payment transaction to the payee. Art. 80(2) PSD2. 
1334 Art. 80(3) PSD2. 
1335 Art. 78(2) PSD2. 
1336 Art. 80(4) PSD2. 
1337 Art. 80(5) PSD2. 
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the first time that she asked the bank to stop the payment.1338 PSD2, however, does not 

mention any damages in case the bank does not stop the transfer on time.   

6.2.2. The U.S.: the EFTA and Regulation E 

Rules: Under the EFTA and Regulation E, a consumer has the right to stop the payment 

of a preauthorised electronic fund transfer from the consumer’s account by notifying 

the financial institution orally or in writing at least three business days before the 

scheduled date of transfer.1339 

In other words, by notifying the financial institution, the consumer revokes the payment 

authorisation and the financial institution must honour such a stop-payment order.  

If the debit item is resubmitted, the institution must continue to honour the stop-

payment order. The financial institution should do so, for example, by suspending all 

subsequent payments to the payee-originator until the consumer notifies the institution 

that payments should resume. The institution does not have to wait for the payee-

originator to terminate the automatic debits.1340 

The financial institution may, however, require the consumer to give written 

confirmation of a stop-payment order within 14 days of an oral notification.1341 

Further, “if an institution does not have the capability to block a preauthorised debit 

from being posted to the consumer’s account – as, for example, in the case of a 

preauthorised debit made through a debit card network or other system – the institution 

may instead comply with the stop-payment requirements by using a third party to block 

the transfer, as long as the consumer's account is not debited for the payment.”1342 

Here: Ms E executed her right to stop the payment of the preauthorised electronic fund 

transfer from her account to the payday loan company by notifying Z-bank. Assuming 

that Ms E notified Z-bank in a timely manner – i.e. no later than three days before the 

last day of the month – Z-bank should have honoured the stop-payment order. Even if 

Ms E preauthorised the fund transfer through a debit card network and Z-bank did not 

                                                        
1338 “When Ms C had given her card details to the lender to allow them to take the repayments from her 

account, she had authorised the repayments. But when she later asked the bank to stop the repayments, 

we decided that they become unauthorised.” “We could see that the bank’s refusal to stop the 

payments had caused Ms C a lot of distress when she really needed support. So we told them to pay Ms 

C GBP 350 compensation.” Financial Ombudsman Services, Case study 116/10, 2014. 
1339 12 C.F.R. §1005.10(c)(1). 
1340 Official Staff Interpretations, 12 C.F.R. §1005.10(c). 
1341 12 C.F.R. §1005.10(c)(2). “An institution that requires written confirmation shall inform the 

consumer of the requirement and provide the address where confirmation must be sent when the 

consumer gives the oral notification. An oral stop-payment order ceases to be binding after 14 days if 

the consumer fails to provide the required written confirmation.” 
1342 Official Staff Interpretations, 12 C.F.R. §1005.10(c). 
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have the capability to stop the payment, it should have made an effort to stop the 

payment by contacting the debit card network. 

6.3. Comparison  

Both in the EU and in the U.S. Ms E has the right to revoke the payment authorisation. 

Even though both PSD2 and the EFTA afford the consumer the right to revoke the 

payment, the notification times differ. 

Under PSD2, the payment service user may revoke a payment order at the latest by the 

end of the business day preceding the day for debiting the funds. Under the EFTA and 

Regulation E, a consumer has the right to stop the payment of a preauthorised electronic 

fund transfer by notifying the financial institution at least three business days before 

the scheduled date of transfer.  

The EFTA was enacted four decades earlier than PSD2, when execution times for 

payment transactions were counted in days instead – as currently – in seconds. The 

consumer needed to revoke a payment at least three days before the due date, in order 

to give the bank the time needed to effectively stop the payment. Under PSD2 – enacted 

at a time when a bank is able to stop a payment almost instantaneously – the consumer 

can revoke the payment authorisation much later.  

The rules governing the revocation of payments are similar in the EU and in the U.S., 

affording consumers a similar level of protection. However, thanks to the more state of 

the art nature of the EU legislation, the European consumer has a little more flexibility 

when it comes to the notification timelines. 
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CONCLUSIONS 

 

1. CONCLUSION: THE HYPOTHESIS & ITS FALSIFICATION 

1.1. Conclusion 

Over the last few decades, electronic payment services have become an unmissable part 

of consumers’ daily lives. Electronic payments come in many shapes and sizes – from 

electronic bank transfers, card payments using credit, debit or prepaid cards, to 

payments made through the use of mobile devices. As a bottom line, all those services 

involve the transfer of funds via one or more intermediaries. The subject matter of this 

book is consumer policies and practices regarding electronic payments in the EU and 

the U.S.  

Throughout the book, the research trailed the following path: from hypothesis 

formulation through hypothesis falsification towards final conclusions. The 

formulation of the hypothesis has been aided by a macro-comparison of the payment 

services policies and the legislative frameworks in the EU and the U.S., covered by 

Parts II and III of the book. The falsification of the hypothesis was – subsequently – 

conducted on the basis of a micro-comparison covered by Part IV of the book: Case 

study.  

The final conclusion reached from using this combination of macro- and micro- 

comparative methods is the following: 

“In the (great) majority of private law cases, vastly differing policies and legislative 

approaches regarding electronic payment services in the EU and in the U.S. DO NOT 

lead to differing outcomes for consumers.” 

1.2. Hypothesis 

As demonstrated in detail in Parts II and III of the book – and as discussed below in the 

section Macro-comparison: results – the policies and legislative approaches regarding 

electronic payment services in the EU and in the U.S. differ vastly. Aided by such an 

observation, the following research hypothesis was formulated:  

“Vastly differing policies and legislative approaches regarding electronic payment 

services in the EU and in the U.S. lead to differing outcomes for consumers in private 

law cases.” 
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1.3 Falsification  

 

To ensure the scientific nature of the method adopted in this book, the hypothesis – as 

formulated above – was falsified in accordance with Karl Popper’s theory of 

falsification.1343  

Falsification – according to Popper – strives to question hypotheses instead of proving 

or validating them.1344 Accordingly, the search to falsify the book’s hypothesis was 

conducted on the basis of the case study of Part IV of the research. For the purpose of 

a micro-comparison, the applicable rules and the outcomes of selected consumer 

payments cases were studied. The case study sought to determine whether indeed – as 

stated in the hypothesis – the outcomes of the consumer payments cases differ. 

The falsification delivered the following result: 

“In the (great) majority of private law cases, the outcomes for consumers DO NOT 

differ.” 

Consequently, the conclusion of this book is: 

“In the (great) majority of private law cases, vastly differing policies and legislative 

approaches regarding electronic payment services in the EU and in the U.S. DO NOT 

lead to differing outcomes for consumers.” 

This conclusion may be of interest to academics and policymakers alike, insofar as it 

counters the logical assumption that differing policies will probably lead to differing 

outcomes. The conclusion is supported by a macro-comparison of EU and U.S. law on 

electronic payments, in combination with a micro-comparison of the outcomes of 

selected consumer cases. 

 

2. MACRO-COMPARISON: RESULTS 

 

Over the past decade, an unprecedented amount of consumer protection legislation in 

the field of financial services has been enacted, both in the EU and in the U.S. Even 

though on both sides of the ocean the legislative initiatives were undertaken with a 

general purpose of enhancing consumer protection for financial services, there are 

significant differences in the underlying policies and legislative approaches. 

 

                                                        
1343 Popper 1959, p. 6; see for an application in law: Hesselink, 2008, p. 7. 
1344 See Introduction, 2.3 Falsification.  
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The macro-comparison of Parts II and III of the book has been scoped rather broadly. 

The studies intend to provide an overview of the black-letter law applicable to 

electronic payment services, as well as the underlying payment services policies in the 

EU and in the U.S. The European part of the research revolves round the Payment 

Services Directive of 2015 (PSD2), which regulates all types of payment services. The 

U.S. part of the research revolves round the Truth in Lending Act of 1968 (TILA), 

regulating credit card payments, and the Electronic Fund Transfer Act of 1978 (EFTA), 

regulating electronic fund transfers.  

A number of decisions – as explained in the Introduction – were taken to ensure that 

the policies and sets of legislation being compared were as equivalent, i.e. as 

“comparable”, as possible. 

2.1 Regulatory competence 

The EU forms a supranational union and the EU’s regulatory competence – in those 

matters where the Member States have agreed to act as one – stems from the provisions 

of the Treaty. Consequently, the policy underlying the regulation of payment services 

is predetermined by the EU’s regulatory competences.1345 More specifically, the EU’s 

policy and legal framework for payment services is based on and restricted by the dual 

rationale of the Internal Market and consumer protection.  

The EU is dependent on the Member States for the implementation and enforcement of 

European Law. Member States are, however, not free to decide whether or not to 

implement European law. Given the fact that PSD2 is a full harmonisation directive, 

Member States are also not free to provide additional, more consumer friendly, rules if 

the matter has been exhaustively regulated in PSD2.1346 This should ultimately lead to 

a uniform interpretation of the legislation regulating payment services.  

In the U.S. – as a federal country – the U.S. Congress derives its authority to issue 

federal consumer protection laws from the constitutional power to regulate domestic 

commerce. The competence of the Congress does not seem to determine or limit the 

financial consumer protection policies. Federal law is directly applicable within the 

U.S.  

2.2. Policy 

“Payments are the oil in the wheels of the Internal Market” – a phrase coined by the 

legislator briefly sums up the European approach to the regulation of payment 

services.1347 Payment services and payment systems facilitate the circulation of money, 

                                                        
1345 See Part II, 2.2. Internal Market – development. 
1346 Art. 11 PSD2. 
1347 https://ec.europa.eu/info/business-economy-euro/banking-and-finance/consumer-finance-and-

payments/payment-services_en. 

https://ec.europa.eu/info/business-economy-euro/banking-and-finance/consumer-finance-and-payments/payment-services_en
https://ec.europa.eu/info/business-economy-euro/banking-and-finance/consumer-finance-and-payments/payment-services_en
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and therefore the creation of the Internal Market for payment services is one of the 

priorities within the EU’s policy.    

In recent years, however, the Internal Market has been re-conceptualised to take into 

account broader social and consumer protection aspects. As part of this process, the 

significance of consumer protection has shifted towards an autonomous objective and 

towards the creation of consumer rights.1348  

With regard to the payment policy – similarly to other areas that deal with consumer 

protection – those two objectives can be seen as interlinked. On the one hand, the 

creation of a single retail payments market can be translated into benefits for consumers 

in terms of choice, reduced costs, enhanced competition, and the absence of legal 

hurdles. The enhanced legal framework for consumer protection, on the other hand, is 

intended to increase consumer confidence and economic mobility, which it is hoped 

will contribute to the progression of the Internal Market. 

The history of the development of the consumer protection policy in the United States 

seems to consist of the repetitive pattern of legislative or regulatory responses to crises 

or emergencies. Consequently, the financial consumer protection law in the U.S. forms 

a patchwork of product or service specific laws.1349 For example, the U.S. legislator 

responded to the financial downturn that started in 2007 with a significant policy 

overhaul and a substantive amount of legislation, including the Credit CARD Act of 

2009 and the Dodd-Frank Act of 2010.  

Further, the U.S. payments market is more homogenous than the EU market, with a 

common currency and countrywide payment systems. The consumer protection 

policies and laws are not interlinked or subordinate to a market-related policy goal.  

2.3. Proactive vs reactive approach 

Even though PSD1 was replaced with PSD2 to keep up with market developments, the 

overall legislative approach of the EU to regulating payment services can be considered 

proactive. The proactive approach serves the policy goal of creating the Internal Market 

and enhancing consumer protection.  

The EU’s response to the financial crisis in the field of payment services is less visible, 

as PSD2 regulates payment-related credit – which is one of the crisis-related products 

– only to a limited extent.  

                                                        
1348 See Part II, 2.3. Consumer Policy – development. 
1349 See Part III, 2 U.S. Financial Consumer Protection – background. 
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The European Commission’s response to the crisis can be seen in other areas of 

financial services, e.g. the Consumer Credit Directive of 2008, or the Mortgage Credit 

Directive of 2014. These directives, however, go beyond the scope of this book.  

The U.S. regulatory approach is primarily reactive. The legislative response to the crisis 

– i.e. the enactment of the Credit CARD Act – is particularly visible in the area of credit 

cards, because of their dual payment and credit functionality. In general, the U.S. 

regulator adopts more of a “wait and see” approach when it comes to regulating 

payment services. Regulations introduced between 2006-2016 amending the EFTA and 

Regulation E were proposed only after it was concluded that the to-be-regulated 

services had achieved a certain “market maturity” and required regulatory intervention. 

2.4. Comprehensive vs piecemeal approach 

 In the EU, the European Commission takes a structured approach to the regulation of 

payment services. PSD2 is a market-based, all-encompassing directive that strives to 

cover within its scope a broad range of payment services and providers of those 

services. PSD2 broadly refers to payment services as “business activity” and 

enumerates the relevant activities in Annex I. Such an approach enables the services 

that are considered most needing of regulation to be targeted. Further, the directive aims 

towards the creation of a level-playing field between various payment services, and 

providers and comprehensively regulates all aspects – including public and private law 

aspects – of electronic payment services.  

In the U.S., a federal, piecemeal approach to consumer protection legislation can be 

observed. The applicability of a particular law frequently depends on the type of 

payment service under consideration. The primary dichotomy exists between payments 

using credit cards and electronic fund transfers. The consumer protection for payment 

services is therefore based primarily on two regimes: the Truth in Lending Act of 1968 

and Regulation Z covering payments with credit cards; and the Electronic Fund 

Transfer Act of 1978 and Regulation E regulating electronic fund transfers.  

The respective regulations introduced between 2006 and 2016 brought numerous 

payment services (e.g. remittances) within the scope of the EFTA and Regulation E. 

By doing so, the U.S. legislator approximated the scope of the EFTA’s coverage of 

various payment services to the scope of PSD2. The piecemeal regulatory approach in 

the U.S. stands in a stark contrast with the comprehensive, all-encompassing approach 

of the EU. 
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2.5. Behavioural economics insights  

Even though – as argued by some1350 – in theory the EU is more suited than the U.S. to 

make use of behavioural insights, due, for instance, to its technocratic, less democratic 

legislative process, there is no evidence that such insights were actually taken into 

account while designing the payment services legislation. The main aspects of the  

European policy and the main drivers remain the creation of the Internal Market and 

consumer protections. The same is true in the field of consumer credit, where the 

Consumer Credit Directive is based on the same dual aim as PSD2. The current 

evaluation of the CCD does not seem to deploy insights from behavioural economics, 

and does do not reflect any policy change.1351 

By contrast, it can be argued that a strong individualist culture, a belief in market forces 

and a dislike of paternalism, as found in the U.S., should be less conducive to deploying 

insights from behavioural economics.1352 Again, even though research demonstrates 

that the above assumptions might be true on a theoretical level, in practice it appears 

that behavioural insights have been used extensively in the novelisation of consumer 

protection laws for financial services in the U.S.1353  

Such insights have been deployed primarily in the area of credit cards, and generally 

regarding the risks linked to the “credit function” of the card. Those risks were 

mitigated by the Credit CARD Act, which introduced strong substantive protection, 

especially regarding vulnerable consumers such as college students or elderly people. 

2.6. Shift towards substantive protection 

Both in the EU and in the U.S. a general shift towards more substantive consumer 

protection for payment services can be observed.  

In the EU, the movement towards more substantive protection has been gradual and has 

correlated with the overall tightening of the regulation of financial services and 

consumer protection. This, in turn, serves the higher goal of creating the Internal 

Market. On the other hand, in the U.S. an apparent post-crisis “sea change” in the 

approach to the financial consumer protection can be observed. The policy based on 

individualism, consumer rationality and the information paradigm has been overhauled 

and replaced by more substantive forms of protection. It remains to be seen, however, 

whether the changes introduced after the financial crisis will be sustained long term, or 

whether the tide will turn again together with a change of the U.S. administration. 

 

                                                        
1350 Alberto Alemanno and Anne-Lise Sibony, Epilogue: The Legitimacy and Practicability of EU 

Behavioural Policymaking, 2015. p. 336. 
1351 Junuzovic 2018, p 82; Luzak and Junuzovic 2019 p. 11. 
1352 Alemanno and Sibony, 2015, p. 335. 
1353 Barr-Gill and Warren, 2008. 
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From the entirety of the above analysis (deriving from Parts II and III of the book), the 

following result can be drawn:  

The policies and legislative approaches regarding electronic payment services in the 

EU and in the U.S. differ vastly. 

 

3. MICRO-COMPARISON: RESULTS 

As demonstrated above, the systems of the EU and the U.S., when it comes to electronic 

payment services, differ substantially. On the basis of this observation, the hypothesis 

was developed.  

The micro-level comparison conducted in Part IV of the book sought to falsify the 

hypothesis. The study assessed – based on the comparative analysis of the selected 

cases – to what extent the diverging policies in the EU and U.S. indeed lead to differing 

results. The comparison looked into the outcomes of selected cases from a consumer’s 

perspective. 

However, to compare the outcomes of the cases, the study firstly needed to identify the 

rules applicable to consumer payments cases. For the purposes of identifying the 

applicable rules and studying the outcomes of the cases, a functional comparative 

method was adopted. In other words, the rules that fulfil the same function have been 

compared on the basis of a case, where each case covered a particular payment service 

and a particular legal issue related to that service. 

Moreover, the case study of Part IV of the book applied a factual approach. This means 

that, for the purpose of objectifying the research process – the cases have been 

construed on the basis of facts of the complaints submitted to the out-of-court complaint 

resolution authorities in selected EU Member States and in the U.S.  

Further – as indicated in the Introduction – a number of objective criteria have been 

deployed to select the cases on the basis of which the hypothesis is being falsified. 

The selected cases looked, in particular, into (1) the issue of payment instruments and 

notification requirements, (2) changes to the terms and conditions, (3) unauthorised 

transactions in cases of scam, (4) the loss or theft of a payment instrument – i.e. a credit 

or debit card, and (5) the payment revocation.  

3.1 Issue of payment instruments & notification requirements 

The facts of Case 1 discussed in Part IV of the book concern a card and PIN sent by 

mail, but not received by the addressee. In summary, the analysis of the case delivered 

the following results:  
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Issue of payment instruments 

Both in the EU and in the U.S., the law forbids the distribution of unsolicited payment 

cards. Under PSD2, the payment service provider (PSP) must refrain from sending an 

unsolicited payment instrument, except where a payment instrument already given to 

the payment service user (PSU) is to be replaced. Similarly, under the EFTA a financial 

institution may issue an access device to a consumer only if the consumer requested it 

in writing or orally, or if it is a renewal of, or substitute for an accepted access device.  

The rules governing the distribution of cards and the outcomes for the consumers do 

not differ in the EU and in the U.S. as consumers cannot be held liable for the 

unauthorised transaction made with the use of an unauthorised card.  

Both in the EU and in the U.S., the financial institution bears the risk of sending the 

card (whether solicited or not) to the user until the moment the card is in the hands of 

the user. Under PSD2, the provider bears the risk of sending a payment instrument, or 

any personalised security credentials relating to it, to the payment service user. Under 

the EFTA a financial institution may not impose liability on a consumer for 

unauthorised transfers involving an unsolicited access device until the device becomes 

an “accepted access device”, i.e. the consumer has effectively used it to make a transfer.  

Even though the discussed provisions differ, they can be considered functionally 

equivalent. Until the card is in the hands of the user (PSD2), or is in the hands of the 

consumer who has actually used it (the EFTA), no liability for unauthorised 

transactions can be imposed on the user/consumer. Consequently, the outcomes for the 

consumers in the EU and in the U.S. do not differ.  

Notification 

Regarding the notification requirements, both under PSD2 and the EFTA, the 

consumer’s liability for unauthorised transactions will be limited, or there will be no 

liability at all, as long as the consumer informs the provider of the payment service 

about the loss, theft, misappropriation or unauthorised electronic fund transfer in a 

timely manner. 

Under PSD2, the user must “notify the PSP without undue delay upon becoming aware 

of the loss, theft, misappropriation or unauthorised use of the payment instrument” or 

must “notify without undue delay on becoming aware of any such transaction giving 

rise to claim […] and no later than 13 months after the debit date.” The PSD2 timelines 

seem rather long, taking into account the possibility of nearly instantaneously logging 

onto an account and checking the history of transactions. Under the EFTA, a consumer 

must report an unauthorised electronic fund transfer that appears on a periodic 

statement within 60 days after the periodic statement was sent. 
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Even though the notification timelines of PSD2 and the EFTA differ, the conclusion is 

that – in practice – the outcomes for consumers do not differ significantly, provided that 

the notification of an unauthorised transaction was made in a timely manner/ without 

undue delay. Given the current technology, in the majority of the cases, consumers will 

have an opportunity to learn about and report an unauthorised transaction well within 

the prescribed timelines. 

3.2 Change to the terms and conditions 

The facts of Case 2 discussed in Part IV of the book concern a change to the terms and 

conditions of a credit card. In short, the analysis of the case delivered the following 

result:  

Change to the terms and conditions 

Both in the EU and in the U.S., the payment service provider/bank is allowed to propose 

changes to the contractual terms and conditions, as long as the consumer is properly 

and timely notified. Under PSD2, the changes to the framework contract (e.g. credit 

card contract) must be communicated no later than two months before their proposed 

date of application, and in the same way as the information prior to the entry into the 

contract was provided. The TILA and Regulation Z set out that significant changes to 

the terms of a credit card account agreement, as well as any rate increases, must be 

notified in writing, at least 45 days in advance.  

Right to reject the change 

Further – both in the EU and in the U.S. – the consumer has the right to reject the 

change prior to the effective date of the changes. Under PSD2, however, the user is 

deemed to have accepted the changes, unless notice is given rejecting them. The TILA 

is less explicit in its wording, though the consequences are similar. Unless the consumer 

exercises their right to reject the changes, the changes will deem to have been accepted.  

When it comes to the termination of the framework contract/ credit card agreement, the 

TILA provides for an automatic termination or suspension of the account. The situation 

is less clear-and-cut under PSD2. The payment services provider must inform the PSU 

that, if the user rejects the changes, the PSU has the right to terminate the framework 

contract free of charge and with effect at any time until the date when the change would 

have applied. Under PSD2, the PSU is therefore deemed to take one more step, i.e. to 

explicitly terminate the framework contract.  

All aspects considered – and provided that the change of term is not considered unfair 

under the UCTD – it appears that the rules governing a change to the contract and the 

subsequent disclosure under PSD2 and the TILA do not differ. Further – even though 

the European consumer is deemed to take multiple steps to reject the changes and 



274 
 

subsequently terminate the framework contract – it can be concluded that the 

protections and outcomes for the consumers in the EU and the U.S. do not differ. 

3.3. Unauthorised transactions in case of a scam 

The facts of Case 3 discussed in Part IV of the book concern unauthorised transactions 

in case of a scam. The analysis of the case delivered the following result:  

Authorisation  

For the purpose of allocating liability for unauthorised payment transactions, it first 

needs to be established whether a transaction has been authorised or not.  

PSD2 specifies when the transaction is considered authorised, while the EFTA focuses 

on the “flip side of the coin” i.e. the situation when the transaction is unauthorised. 

According to PSD2, “a payment transaction is considered to be authorised only if the 

payer has given consent to execute the payment transaction,” while under the EFTA an 

unauthorised fund transfer means an electronic fund transfer from a consumer’s account 

“initiated by a person other than the consumer without actual authority to initiate the 

transfer.” Both provisions provide equivalent protections to users/consumers, as it is 

sufficient to establish that a user “has not given consent” or “has not initiated” the 

transaction.  

For a transfer to be considered unauthorised, the EFTA mentions an additional 

criterion: it must be a transfer “from which the consumer receives no benefit.” Thus, a 

consumer needs to suffer some monetary damage. PSD2 does not explicitly mention an 

monetary loss, though such a loss seems to be implied.  

Liability - general  

Both under PSD2 and the EFTA, the consumer may benefit from limited liability if 

they fulfils certain obligations. 

Under PSD2, a payer’s liability for unauthorised transactions resulting from the 

misappropriation of a payment instrument is limited to EUR 50, provided the user 

fulfils the following obligations: (i) to use the payment instrument in accordance with 

its terms of use, (ii) to notify the service provider without undue delay on becoming 

aware of (…) unauthorised use of payment instrument, and (iii) to take all reasonable 

steps to keep its personalised security credentials safe.1354 

The liability of the PSU should further be limited if the loss, theft or misappropriation 

was not detectable by the PSU prior to a payment.1355 

 

                                                        
1354 Art. 69 and Art. 74(1) PSD2. 
1355 Art. 74(1) PSD2.  
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Liability – conditions (gross negligence) 

The user will, however, under PSD2 bear all losses relating to any unauthorised 

transactions where they failed to fulfil those obligations with intent or gross 

negligence.1356  The notion of “gross negligence” does pose certain interpretational 

challenges. 

Recital 72 in the preamble to PSD2, contains some guidance in this respect. Firstly, “in 

order to assess possible negligence or gross negligence on the part of the payment 

service user, account should be taken of all of the circumstances.” Second, the recital 

specifies that the concept of gross negligence should be understood narrowly.1357  

The concept of “gross negligence” – as stated in the preamble to PSD2 – appears to be 

in line with the understanding of the notion of “gross negligence” in the Draft Common 

Frame of Reference (DCFR). Although neither the preamble to PSD2 nor the DCFR 

are binding upon the courts, they set the tone for the interpretation of the notion of 

“gross negligence”, i.e. the concept is to be interpreted in a restrictive manner.1358 

The first part of Recital 72 states that “the evidence and degree of alleged negligence 

should generally be evaluated according to national law.” The actual provisions of 

PSD2, however, regulate the liability of the payment service user and the notion of 

“gross negligence” without any reference to national law.1359 This means that – unlike 

what Recital 72 may suggest – within the field of payment services covered by PSD2, 

this notion should be interpreted autonomously, in line with the directive.1360 

Further, such an “interpretation must take into account the context of the provisions and 

the purpose of the legislation in question”, which – in the case of PSD2 – includes “a 

high level of consumer protection in the use of those payment services across the Union 

as a whole.”1361 

Consequently, the apparent practice of interpreting the concept of “gross negligence” 

according to the national laws by authorities handling out-of-court complaints should 

be replaced by a more uniform approach under PSD2.  

Disputes regarding the provision of financial services have traditionally been submitted 

to authorities handling out-of-court complaints. There is, however, no reference 

procedure that would enable those authorities to refer a question – for example 

regarding the interpretation of the notion of “gross negligence” – to the CJEU for a 

preliminary ruling. As an alternative, cooperation among the European out-of-court 

                                                        
1356 Art. 74(1) PSD2. 
1357 Recital 72 PSD2. 
1358 See Part II, Section 6.3.4. on gross negligence.  
1359 Art. 69 and 74(1) PSD2.  
1360 See Part II, Section 6.3.4. on gross negligence. 
1361 Recital 6 PSD2. 
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authorities within FinNet gives prospects for more consistency in their decision-making 

in the future.   

Under the EFTA, the extent of the consumer’s liability is determined based on an 

objective criterion of the consumer’s promptness – counted in days – in reporting the 

loss or theft of an access device. The consumer may be liable up to a limited amount 

depending whether they notified the financial institution in a timely manner. The test is 

an objective one and the EFTA’s Official Staff Interpretation takes a clear stance on the 

matter: “Negligence by the consumer cannot be used as the basis for imposing greater 

liability than is permissible under Regulation E.” 

In conclusions, both under PSD2 and the EFTA, the consumer benefits from limits on 

liability as long as they fulfil certain obligations. The level of objectivity, however, in 

determining the consumer’s liability for unauthorised transactions under PSD2 and the 

EFTA differs. However, the more restrictive the interpretation of the notion of “gross 

negligence”, the more similarities there are in the level of consumer protection under 

PSD2 and the EFTA.  

3.4. Loss or theft of a payment instrument – credit card 

The facts of Case 4 discussed in Part IV of the book concern the loss or theft of a credit 

card. In short, the analysis of the case delivered the following result:  

Liability – general 

Overall, both PSD2 and the TILA exclude or limit the cardholder’s liability for 

unauthorised transactions resulting from the loss, theft (or misappropriation under 

PSD2) of a payment instrument/ credit card. Further, both PSD2 and the TILA place 

the burden of proof of whether the transaction was properly authenticated/ authorised 

on the payment service provider/ card issuer.  

To that extent, the rules regarding liability for an unauthorised transaction under the 

discussed laws do not differ. However, the general rules are further specified regarding 

the extent and conditions of the cardholder’s liability. 

PSD2 sets the upper limit for losses from unauthorised transactions resulting from the 

theft, loss or misappropriation at EUR 50.1362 The involved parties may agree upon a 

lower amount. Having reported the loss or theft, the user should not incur any further 

financial consequences, except for when acting fraudulently. 

                                                        
1362 Art. 74(1) PSD2. 
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The user will, however, bear all the losses if they acted fraudulently, or failed to fulfil 

the obligations 1363  in relation to a payment instrument with intent or gross 

negligence.1364  

The TILA sets the upper limit of a cardholder’s liability for unauthorised transactions 

charged to the card before the cardholder notifies the card issuer of the possible loss, 

theft, or unauthorised use of the card at the very similar amount of USD 50.1365 If, 

however, the credit card agreement provides for “zero liability”, the lesser liability will 

apply.1366 A cardholder is liable for the unauthorised use of a credit card only if they 

accepted the card, and if the card issuer has provided adequate notifications and means 

to identify the cardholder.1367 

Accordingly, the limits of a cardholder’s liability for unauthorised transactions under 

PSD2 and the TILA, and the rules regarding the possibility of more favourable 

conditions of liability, if agreed upon in the contract, do not differ.  

Under PSD2, however, the user’s liability will not be limited if they failed to meet the 

obligations towards the payment instrument with intent or gross negligence. The more 

objective criteria will be applied under the TILA.  

Liability – conditions (gross negligence) 

As discussed in the previous case, the notion of “gross negligence” should be given an 

autonomous and uniform interpretation. Further, the notion should be interpreted in a 

restrictive manner, as indicated in Recital 72 of the preamble to PSD2 (and in line with 

the understanding of the concept of gross negligence reflected in the DCFR). Finally, 

the interpretation must take into account the context of the provisions and the purpose 

of PSD2, as stated above. Consequently, the differing interpretations of the concept of 

“gross negligence”, caused by divergences in the national laws followed by the 

authorities handling out-of-court complaints, should be replaced by a more uniform 

approach under PSD2. 

Under the TILA, the only criterion for determining a consumer’s liability is the 

notification to the card issuer, as may be reasonably required in the ordinary course of 

business. 

Both PSD2 and the TILA allow for more favourable conditions of liability, if agreed 

upon in the contract. It is therefore possible to assume that, if a credit card’s terms and 

                                                        
1363 Art. 69 PSD2. Discussed in Case 3. The obligations towards the payment instrument include: usage 

in accordance with the terms, notification without undue delay about loss or theft of the instrument, 

keeping personalised security credentials safe. 
1364 Art. 74 PSD2. 
1365 12 C.F.R. §1026.12(b). Limitation on amount. 
1366 12 C.F.R. §1026.12(b)(4).  
1367 12 C.F.R. §1026.12(b)(2)(ii) and (iii). 
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conditions include a “zero liability policy”, the cardholder would obtain similar 

protections under EU and U.S. law. This is not entirely the case, however. Under a 

“zero liability policy” in the EU, the credit card user would still have the obligations 

towards the payment instrument under PSD2, and dependent on the subjective 

evaluation of whether they failed to fulfil those obligations with intent or gross 

negligence. In the U.S., the rules discussed above would apply.  

In conclusion, at the legislative level, the consumer protections under EU and U.S. law 

do not differ significantly. Further, the more restrictive the interpretation of the notion 

of “gross negligence” under PSD2, the more similar the outcomes for the consumers in 

the EU and the U.S.  

3.5. Payment revocation 

The facts of Case 5 discussed in Part IV of the book concern the revocation of a 

payment. The analysis of the case delivered the following result:  

Both PSD2 and the EFTA afford the consumer the right to revoke a payment. The 

notification times, however, differ. 

Under PSD2, a payment service user may revoke a payment order at the latest by the 

end of a business day preceding the day of debiting the funds. Under the EFTA and 

Regulation E, a consumer has the right to stop the payment of a preauthorised electronic 

fund transfer by notifying the financial institution at least three business days before 

the scheduled date of transfer.1368 

Even though – thanks to the more state of the art character of the EU legislation – the 

European consumer has a little more flexibility when it comes to the notification 

timelines, in essence the rules and outcomes for consumers regarding the revocation of 

a payment in the EU and in the U.S. do not differ. 

3.6. Summary  

In cases regarding the issue of payment instruments, changes to the terms and 

conditions, or the revocation of payments, the conclusion that the outcomes for 

consumers in the EU and in the U.S. do not differ is firm.  

In cases, however, where the outcomes for the consumers on the European side are 

conditional upon the interpretation of the concept of “gross negligence” – i.e. cases of 

unauthorised transactions – the conclusion is less firm. Though, if the concept were to 

be interpreted narrowly and consistently across the Member States – as intended by the 

                                                        
1368 The EFTA was enacted four decades earlier than PSD2, when execution times for payment 

transactions were counted in days instead – as currently – in hours or seconds. 
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legislator – the outcomes for consumers in the EU and in the U.S. would most likely 

not differ (significantly). 

From the entire analysis – deriving from Part IV of the book – the following result can 

be drawn: “The outcomes for consumers in the majority of private law cases regarding 

electronic payment services in the EU and in the U.S. DO NOT differ.” 

 

4. FINAL CONCLUSION 

 

To reiterate once again, the combination of macro- and micro- comparisons – as 

presented above – resulted in the following outcomes. 

The macro-comparison conducted in Parts II and III of the book – on which the research 

hypothesis was based – resulted in the following notion: The policies and legislative 

approaches regarding electronic payment services in the EU and in the U.S. differ 

vastly. 

The micro-comparison conducted in Part IV of the book – which served the purpose of 

falsifying the hypothesis – delivered the following result: “The outcomes for consumers 

in the majority of private law cases regarding electronic payment services in the EU 

and in the U.S. DO NOT differ.” 

All in all, the research hypothesis has been falsified and the final conclusion reads as 

follows:  

“In the (great) majority of private law cases, vastly differing policies and legislative 

approaches regarding electronic payment services in the EU and in the U.S. DO NOT 

lead to differing outcomes for consumers.” 
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SAMENVATTING  

 

Inleiding 

 

In hun dagelijks leven gaan consumenten talloze transacties aan, van kleine aankopen 

zoals boodschappen, treinkaartjes of apps, tot grotere transacties met betrekking tot 

elektronische apparaten of auto’s. De transacties kunnen plaatsvinden op een fysiek 

verkooppunt of op afstand met behulp van elektronische communicatiemiddelen zoals 

een personal computer of een mobiele telefoon. Deze transacties worden in toenemende 

mate voltooid met behulp van elektronische betaaldiensten. Elektronische 

betaaldiensten zijn er in vele soorten en maten - van elektronische 

bankoverschrijvingen, kaartbetalingen met credit-, debet- of prepaidkaarten tot 

betalingen met behulp van mobiele apparaten. Het gemeenschappelijke bij al deze 

betaaldiensten is dat geldovermakingen plaatsvinden met gebruikmaking van één of 

meer tussenpersonen. Betalingen hebben doorgaans betrekking op de aankoop van 

goederen en diensten door consumenten van bedrijven (B2C), hoewel ze evengoed 

voorkomen in een consument-naar-consument (C2C) of peer-to-peer (P2P) context. 

De wildgroei aan elektronische betaaldiensten biedt consumenten niet alleen meer 

keuze, maar brengt ook andere risico’s met zich mee dan de risico’s die verband houden 

met transacties met meer traditionele betaalmethoden. In het licht van deze 

ontwikkelingen doen zich meerdere vragen voor. Wat zijn de juridische kaders met 

betrekking tot elektronische betaaldiensten? Wat is het beleid dat aan die kaders ten 

grondslag ligt? Hoe vertalen die beleidslijnen en juridische kaders zich in specifieke 

resultaten voor de gebruikers van de elektronische betaaldiensten? Dit boek geeft 

antwoorden op die vragen. Het onderzoek heeft betrekking op de privaatrechtelijke 

aspecten van (i) detailhandel, (ii) consumentencontracten en (iii) elektronische 

betaaldiensten. 

De vergelijkende methode is de primaire methode die is toegepast in het onderzoek. 

Deze methode wordt zowel op macro- als op microniveau gehanteerd. Dat wil zeggen 

dat ze dient om de verschillen en de overeenkomsten tussen het beleid en de 

rechtsstelsels van de Europese Unie (EU) en de Verenigde Staten (VS) in het algemeen 

(macroniveau) en de verschillen en de overeenkomsten van de toepasselijke regels en 

de uitkomsten van consumentenbetalingen binnen die systemen (microniveau) te 

bestuderen. De functionele methode - met behulp van casus - is gekozen om de regels 

in kaart te brengen die bedoeld zijn om dezelfde juridische kwestie op te lossen in elk 

van de vergeleken systemen en om de resultaten van de casus te vergelijken. 

De structuur van het boek volgt de methodologieën en weerspiegelt de dubbele focus. 

Het boek begint met de inleiding en een beschrijving op macroniveau in de delen I tot 

en met III, en gaat vervolgens over op een op casus gebaseerde vergelijking en analyse 
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op microniveau in deel IV. Afgezien van de inleiding en de conclusies bestaat het boek 

uit vier delen met de volgende titels: Deel I - Geld en betalingen, Delen II en III over 

het betaaldienstenbeleid en het wetgevingskader in respectievelijk de EU en de VS, en 

Deel IV - Casus: de vergelijking tussen de EU en de VS. 

 

Deel I - Geld en betalingen 

 

Deel I, getiteld Money and Payments, gaat in op de belangrijkste voorwaarden en de 

kernideeën met betrekking tot geld en betalingen. Het schetst een context voor de 

verkenning van het consumentenbeschermingsbeleid en de toepasselijke wetten en 

regels voor betaaldiensten in de delen II en III, en voor de analyse in deel IV. Tevens 

legt het de basis voor de hypothese en de toetsing ervan. 

Het antwoord op de vraag “hoe zorgt geld ervoor dat de wereld ronddraait” luidt: “door 

middel van betalingen”. Het begrip geld is gecompliceerd maar het is wel uitgebreid 

besproken in de literatuur. Hetzelfde kan niet worden gezegd over betalingen, die op 

zichzelf ook complex kunnen zijn. Omdat geld en betalingen zo nauw met elkaar 

verbonden zijn, introduceert Deel I deze concepten gezamenlijk. De eerste 

hoofdstukken van deel I gaan in op de definities van geld en (elektronische) betalingen, 

evenals hun geschiedenis en de ontwikkeling daarvan. 

Verder schetst Deel I de werking van betalingssystemen en de achterliggende 

infrastructuur. Vervolgens worden een aantal veelvoorkomende retail-betaaldiensten 

beschreven. Het laatste hoofdstuk behandelt de regelgevingsconcepten van betalings- 

en gelddiensten, zoals geïntroduceerd door de Europese en de Amerikaanse wetgevers, 

en definieert op deze manier de materiële reikwijdte van het onderzoek. 

 

Deel II - EU-betaaldienstenbeleid en wetgevingskader 

 

De delen II en III van het boek hebben betrekking op het beleid inzake betaaldiensten 

en de wetgevingskaders, en vormen daarom bouwstenen die essentieel zijn voor het 

construeren van de hypothese. 

Deel II illustreert het betaaldienstenbeleid en het wetgevingskader in de EU. Het 

openingshoofdstuk van deel II plaatst de ontwikkeling van het betalingsbeleid en de 

betalingswetgeving in de bredere context van de interne markt en 

consumentenbescherming. De Europese interne markt staat centraal in de EU en blijft 

één van de belangrijkste economische rechtvaardigingen van de EU. In de afgelopen 

jaren is de interne markt echter opnieuw geconceptualiseerd om rekening te houden 

met de bredere aspecten van sociale bescherming en consumentenbescherming. De EU 

heeft de bevoegdheid om zowel de interne markt als consumentenbescherming te 

reguleren. Het beleid dat ten grondslag ligt aan de regulering van financiële diensten, 

inclusief betaaldiensten, vloeit voort uit die bevoegdheden. 
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Verder schetst deel II het consumenten-acquis de betreffende financiële diensten, 

aangezien de PSD2 (de Europese richtlijn voor betaaldiensten (2007/64/EG)) een 

onderdeel is van de EU-wetgeving inzake consumentenbescherming. In het volgende 

hoofdstuk van deel II wordt dieper ingegaan op de beleidsontwikkeling en de wetgeving 

betreffende betaaldiensten. De ontwikkeling van het beleid en de regelgeving voor 

betaaldiensten binnen de EU is verdeeld in vijf, deels overlappende fasen. Al met al is 

er een trend waar te nemen naar een verdergaande en strengere regulering van 

betaaldiensten. 

De laatste hoofdstukken van deel II geven een beschrijving van de relevante delen van 

de PSD2, waarbij het onderzoek zich concentreert op het betalingsbeleid en de EU-

wetgeving zonder zich te verdiepen in de specifieke kenmerken van de 

implementatiewetten van de lidstaten. De PSD2 - bekend als een sectorale, op 

marktwerking gebaseerde en allesomvattende richtlijn - vormt het middelpunt van de 

wetgeving inzake elektronische betaaldiensten in de EU. Het hoofdstuk richt zich met 

name op de rechten en plichten van de partijen bij een betalingstransactie. 

 

Deel III - Beleidsontwikkeling en wetgevingskader in de VS 

 

Deel III beschrijft het betaaldienstenbeleid en het wetgevingskader in de VS. Het eerste 

hoofdstuk van deel III presenteert het concept van federalisme en geeft een korte 

beschrijving van de sociaal-politieke achtergrond voor de ontwikkeling van financiële 

consumentenbescherming in de VS. De geschiedenis van de consumentenbescherming 

in de Verenigde Staten lijkt te bestaan uit het repetitieve patroon van wetgevende of 

regelgevende reacties op crises of noodsituaties. Bijgevolg vormt de wetgeving op de 

financiële consumentenbescherming in de VS een lappendeken van product- of 

diensten specifieke wetten. 

Tot ongeveer tien jaar geleden was individualisme de hoeksteen van de Amerikaanse 

rechtscultuur en een dominante denkwijze over financiële consumentenbescherming. 

Een combinatie van een klassieke economie en het beeld van een consument als een 

rationele homo economicus vormde het Amerikaanse financiële 

consumentenbeschermingsbeleid. Dit laissez-faire-beleid werd weerspiegeld in wat 

bekend staat als de great disclosure statutes van de late jaren zestig en zeventig, d.w.z. 

de Truth in Lending Act van 1968 (TILA) en de Electronic Fund Transfer Act van 1978 

(EFTA). De financiële neergang die in 2007 begon, bracht echter een substantiële 

verandering teweeg in het consumentenbeschermingsbeleid in de Verenigde Staten. 

Ook hier reageerde de Amerikaanse wetgever op een (financiële) crisis. Dit keer echter, 

op basis van inzichten uit de gedragseconomie, voegde het Congres een paternalistische 

toets toe aan zijn wetgeving. Deze verandering in het betaaldienstenbeleid is duidelijk 

te zien, b.v. op het gebied van creditcards. In het middelste hoofdstuk van deel III wordt 

hierop nader ingegaan. 
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De laatste hoofdstukken van deel III hebben betrekking op de Amerikaanse wetgeving 

die tot stand is gekomen op basis van het vernieuwde beleid, d.w.z. de creditcardwet 

van 2009, de wijziging van de TILA en verordening Z, en de talrijke regels tot wijziging 

van de EVA en verordening E. 

Zoals beschreven in de delen II en III van het boek, verschillen het beleid en de 

wetgevingsbenaderingen met betrekking tot elektronische betaaldiensten in de EU en 

in de Verenigde Staten enorm. Op basis van deze observatie - en aangezien de studie 

zich richt op de privaatrechtelijke aspecten van elektronische betaaldiensten voor 

consumenten - is de volgende onderzoekshypothese geformuleerd: 

"Zeer uiteenlopende beleidslijnen en wetgevingsbenaderingen met betrekking tot 

elektronische betaaldiensten in de Europese Unie en in de Verenigde Staten leiden tot 

uiteenlopende resultaten voor consumenten in privaatrechtelijke zaken." 

 

Deel IV - Casestudy: de vergelijking EU-VS 

 

Om de hypothese van dit boek te toetsen, zijn de casus van deel IV van het boek 

ontworpen en zijn de toepasselijke regels en de resultaten van de geselecteerde gevallen 

van consumentenbetalingen bestudeerd. In de casus wordt nagegaan of de uitkomsten 

van zaken met betrekking tot consumentenbetalingen inderdaad, zoals vermeld in de 

hypothese, verschillen. 

Elk geval heeft betrekking op een bepaalde betalingsdienst en een bepaalde juridische 

kwestie in verband met die dienst. Met andere woorden, deel IV past een feitelijke 

benadering toe, wat betekent dat een reeks feiten (een casus) het uitgangspunt vormt 

van de analyse. Vervolgens worden de oplossingen in de twee geselecteerde 

rechtssystemen beschreven en toegelicht. 

De casus zijn gebaseerd op daadwerkelijke consumentenklachten met als doel het 

onderzoeksproces te objectiveren. Omdat er zeer beperkte rechtspraak is over dit 

onderwerp en vanwege de schijnbare cultuur van het oplossen van financiële geschillen 

buiten het gerechtelijk systeem, richt het onderzoek zich op zaken die zijn voorgelegd 

aan de buitengerechtelijke klachtenbehandelingsautoriteiten in geselecteerde EU-

lidstaten – specifiek in Nederland, België en het VK - en in de VS. 

De geselecteerde gevallen vertegenwoordigen verschillende aspecten en verschillende 

stadia in de “levenscyclus van een betaling”. Vanaf het eerste moment dat een 

betaalinstrument wordt uitgegeven (Uitgifte van betalingsinstrument & 

kennisgevingsvereisten), via de voorwaarden (Wijziging van de voorwaarden), via de 

aansprakelijkheid in geval van ongeoorloofde transacties, tot - tot slot - de intrekking 

van een betaling. De aansprakelijkheid voor een ongeoorloofde betalingstransactie 

vormt één van de meest essentiële en tegelijkertijd uitdagende aspecten van 
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elektronische betaaldiensten. In een poging om het onderwerp op een allesomvattende 

manier te behandelen, zijn twee verschillende gevallen ontworpen om deze kwestie te 

illustreren: de ene heeft betrekking op de online omgeving (ongeautoriseerde 

transacties - zwendel), de andere op de dagelijkse praktijk (verlies of diefstal van een 

creditcard of bankpas). 

De toetsing - zoals uitgevoerd in deel IV van het boek - leverde het volgende resultaat 

op: 

“In de (grote) meerderheid van de privaatrechtelijke zaken verschillen de resultaten 

voor consumenten in de EU en de VS NIET.” 

 

Conclusies 

 

In het hele boek heeft het onderzoek het volgende pad gevolgd: van hypothesevorming 

via hypothesevervalsing naar definitieve conclusies. De formulering van de hypothese 

is gebaseerd op en macro-vergelijking van het betaaldienstenbeleid en de 

wetgevingskaders in de EU en de VS, die zijn behandeld in de delen II en III van het 

boek. De vervalsing van de hypothese werd - vervolgens - uitgevoerd op basis van een 

microvergelijking die is behandeld in deel IV van het boek: Case study. 

Zoals gepresenteerd in de delen II en III van dit boek, verschillen de rechtssystemen 

van de EU en de VS aanzienlijk. De verschillen hebben betrekking op het 

onderliggende beleid, de wetgevingsbenaderingen (proactief versus reactief), de 

uiteenlopende reikwijdte van de rechtshandelingen (alomvattende versus versnipperde 

benadering), de inzet van gedragsmatige economische inzichten en de directe of 

indirecte toepasselijkheid van de regels. Op basis van deze observaties is de hypothese 

geformuleerd. 

De zoektocht om de hypothese van het boek te vervalsen, werd uitgevoerd op basis van 

de casus van deel IV van het onderzoek. Voor een microvergelijking werden de 

toepasselijke regels en de resultaten van geselecteerde gevallen van 

consumentenbetalingen bestudeerd. Uit de casus blijkt dat in de (grote) meerderheid 

van de privaatrechtelijke zaken de uitkomsten voor consumenten in de EU en de VS 

niet verschillen. 

Bijgevolg - gebaseerd op de combinatie van de macro- en microvergelijking - luidt de 

eindconclusie van dit boek als volgt: 

“In de (grote) meerderheid van de privaatrechtelijke zaken leiden zeer uiteenlopende 

beleidslijnen en wetgevingsbenaderingen met betrekking tot elektronische 

betaaldiensten in de EU en in de VS NIET tot verschillende resultaten voor 

consumenten.” 
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Deze conclusie kan interessant zijn voor zowel academici als beleidsmakers, voor zover 

het de logische veronderstelling weerlegt dat een verschillend beleid waarschijnlijk tot 

verschillende resultaten zal leiden. De conclusie wordt ondersteund door een 

macrovergelijking van de Europese en Amerikaanse wetgeving inzake elektronische 

betalingen, in combinatie met een microvergelijking van de resultaten van 

geselecteerde consumentenzaken. 
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