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3. Privacy protection(ism): the latest wave of trade challenges on regulatory
autonomy
3.1 Introduction
Labels and frames certainly matter in public policy discussions. So much so, in fact,
that they often dictate the outcome. For example, China has spent billions of dollars a year
over the past several years to strengthen its discursive power to shape specific international
policy debates,343 especially in AI, which is an area where countries race for global
technological and policy dominance.344 Similarly, the ‘digital protectionism’ label has
been used in the last decade as a tool to gain control in the domain of ‘digital trade’345
policy debate in relation to personal data protection, and specifically to influence policy
outcomes in the European Union, where privacy and personal data are well protected.346
Perhaps even too well protected for those whose business models turn on personal data.347
As already mentioned in the introduction, restrictions on transfers of personal data, such
as those adopted by the EU, are increasingly criticised as being protectionist in trade policy
conversations.
‘“Protectionism” has become a dirty word.’348 Yet, discursively, that is far from

343

Shambaugh (2015), pp. 99, 99–100.
China’s diplomatic and development schemes form just one part of a much broader agenda
aimed at enhancing its soft power in media, publishing, education, the arts, sports, and other
domains. Nobody knows for sure how much China spends on these activities, but analysts
estimate that the annual budget for ‘external propaganda’ runs in the neighborhood of $10
billion annually. By contrast, the U.S. Department of State spent $666 million on public
diplomacy in fiscal year 2014.
Ibid. See Wang (2015), pp. 172, 173 fn.4. (‘Point 5 in Section 7 of ‘Decision of the Central Committee of the
Communist Party of China on Major Issues Pertaining to Deeping Reform of the Cultural System and
Promoting the Great Development and Flouring of Social Culture’ states that China needs to “strengthen
international discourse power, and properly respond to external world concerns”’.); see also Turner (2019),
pp. 234–235 (citing recommendation III from Chapter 6 of China’s ‘Artificial Intelligence Standardization
White Paper’ of January 18, 2018, which advocates ‘promotion of international standardization work on
artificial intelligence, gathering domestic resources for research and development, participating in the
development of international standards, and improving international discourse power’.) (emphasis added);
Lee, (2016), p. 113 (‘Since Xi took over the reins of power in 2013, there have been signs of a shift in China’s
foreign policy from one that accommodates the existing international rules to a policy that makes new rules
and institutions on China’s terms’.)
344
See, e.g., Dutton (2018) (illustrating the global race for artificial intelligence (‘AI’) dominance by the fact
that between 2016 and 2018 Canada, China, Denmark, the E.U. Commission, Finland, France, India, Italy,
Japan, Mexico, the Nordic-Baltic region, Singapore, South Korea, Sweden, Taiwan, the United Arab
Emirates, and the United Kingdom published their strategies on AI).
345
There is no universally-accepted definition of ‘digital trade’. See Aaronson, Leblond (2018), p., 248
(citing López González, Jouanjean (2017), p.6 (defining ‘digital trade’ as encompassing ‘digitally-enabled
transactions in trade in goods and services that can be either digitally or physically delivered involving
consumers, firms, and governments’.) For the purposes of this thesis, the author will use this term as defined
by Aaronson, Leblond, ibid.
346
See Section 3.3.
347
See Cadwalladr, Campbell (2019) (revealing Facebook’s lobbying around the world, particularly in the
United Kingdom, against data privacy legislation).
348
Rodrik (2011), p. 252.
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obvious: in a broader societal context, the term ‘protection’ is often seen in a positive light,
especially when it refers to shelter, safety, or harm prevention. But when it comes to
protecting privacy and personal data, trade policy and fundamental rights discourses often
seem to work on separate, parallel tracks. Paraphrasing Esty, while the word ‘protection’
‘warms the hearts’ of those seeing data protection and privacy as fundamental rights, it
‘sends chills down the spines of free traders’.349
This Chapter asks where one should draw the line between protection and (digital)
protectionism. Set against a discursive backdrop where the label ‘protectionism,’ or ‘digital
protectionism,’ is increasingly used in academic, societal, and political debates to refer to
regulation that aims to protect privacy and personal data,350 this Chapter considers the
implications of this distinction for the autonomy afforded to domestic regulators to protect
privacy and personal data by international trade rules and the rules’ interpretation. Further,
it asks how the framing of the debate on privacy and data protection in terms of (digital)
protectionism affects the normative foundations of domestic regulation on privacy and
personal data, and the optimal level of privacy and personal data protection.
This Chapter tackles these questions by applying elements of ‘discourse analysis’351
methodology, in particular, insights from the work of Michel Foucault on the relationship
between discourse and power.352 According to Foucault, discourse is a ‘system that makes
possible and governs’ the formation of knowledge; it predetermines the objects of
knowledge, statements, concepts, and theoretical options as well as the rules of their
production.353 Discourse is not determined once and for all – it controls the very production

Esty (1994), p. 36 (Emphasising the ‘clash of cultures’ between environmentalists and free traders and
noting that ‘the word ‘protection’ warms the hearts of environmentalists but sends chills down the spines of
free traders’.)
350
See Section 3.3.
351
See Gee (2010), p. 8.
Discourse analysis is the study of language-in-use. There are many different approaches to
discourse analysis. Some of them look only at the ‘content’ of the language being used, the themes
or issues being discussed in a conversation or a newspaper article, for example. Other approaches
pay more attention to the structure of language (‘grammar’) and how this structure functions to
make meaning in specific contexts. These approaches are rooted in the discipline of linguistics.
Ibid.
352
See, e.g., Miller (1990), pp. 115, 120–25.
353
Foucault (1971a), p. 72.
We set out with an observation: with the unity of a discourse like that of clinical medicine, or
political economy, or Natural History, we are dealing with a dispersion of elements. This
dispersion itself with its gaps, its discontinuities, its entanglements, its incompatibilities, its
replacements, and its substitutions can be described in its uniqueness if one is able to determine
the specific rules in accordance with which its objects, statements, concepts, and theoretical
options have been formed: if there really is a unity, it does not lie in the visible, horizontal
coherence of the elements formed; it resides, well anterior to their formation, in the system that
makes possible and governs that formation. Ibid.
349
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of knowledge at a particular moment in history and can evolve over time.354 Discourse has
the power to ‘mediate the dominant view of what constitutes normality or deviance’ and
to ‘produce … behaviour that is in conformity with the dominant standard of normality or
acceptability.’355 Language, as Julia Black puts it, ‘frames thought, and produces and
reproduces knowledge’ and is ‘intimately related to power’.356 The use of language places
the production of knowledge in a particular discourse, which defines the meaning of terms
according to shared practices in line with the ideologies of the social groups controlling
the discourse.357 In other words, control over a discourse ultimately translates into control
over the production of ‘truth’ at a particular point in time, and allows the suppression of
views outside the prevailing discourse. The power of discourse, or discursive power, is
often mentioned in academic, political, and journalistic sources in the context of
international relations,358 domestic trade policy formation,359 and the functioning of
international organisations.360 As noted above, states (or governments) use discursive
power to advance certain narratives and to shape international discourses and rules on
particular topics. In a narrower sense, discourse can also be controlled by ‘disciplines,’ that

According to Foucault, ‘[I]n every society the production of discourse is at once controlled, selected,
organised and redistributed according to a certain number of procedures, whose role is to ward off its powers
and its dangers, to gain mastery over its chance events, to evade its ponderous, formidable materiality’.
Foucault (1971b), p. 52. See also Black (2002), p. 168.
Foucault, for example, whose influence is strong, conceptualized discourse as a group of
statements that provided the rules for representing the knowledge about a particular topic at a
particular historical moment. Discourse is about the production of knowledge, and itself produces
the objects of our knowledge. It governs the way that a topic can and cannot be meaningfully
talked and reasoned about, and influences how ideas are put into practice and used to regulate the
conduct of others Neither contends that nothing exists outside of discourse, that things do not
have a real, material existence in the world, but rather that nothing has any meaning outside of
discourse. Ibid.
See also Lesser (2006), p. 285 (defining discourses as ‘systems of thoughts composed of ideas, attitudes,
courses of actions, beliefs and practices that systematically construct the subjects and the worlds of which
they speak’.)
354
See Foucault (1971a), p. 73.
As a group of rules for a discursive practice, the system of formation is not a stranger to time. It
does not concentrate everything that may appear through an age-old series of statements into an
initial point that is, at the same time, beginning, origin, foundation, system of axioms, and on the
basis of which the events of real history have merely to unfold in a quite necessary way A
discursive formation, then, does not play the role of
a figure that arrests time and freezes it for decades or centuries; it determines a regularity proper
to temporal processes; it presents the principle of articulation between a series of discursive
events and other series of events, transformations, mutations, and processes. It is not an atemporal
form, but a schema of correspondence between several temporal series. Ibid.
355
Manokha (2009), p. 430.
356
Black (2002), p. 165.
357
Ibid. pp. 165–169. See also Van Dijk (2006), p. 138 (‘Defined as socially shared representations of
groups, ideologies are the foundations of group attitudes and other beliefs, and thus also control the
‘biased’ personal mental models that underlie the production of ideological discourse’.)
358
See, e.g., Epstein (2008), pp. 2–4, 11–14, 16, 19–20, 22–23; Paolini (1993), pp. 98–99; Milliken (1999),
pp. 225–226.
359
See, e.g., Siles-Brügge (2013), pp. 605–613.
360
See, e.g., Zang (2009), pp. 425–428.
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is, by the social groups practicing such disciplines.361
Julia Black’s work shows that discourse forms the basis of regulation in several
respects: it influences regulation by, inter alia, defining the problem and its operational
categories; it determines the goals that regulation aims to achieve; and it ‘produces shared
meanings as to regulatory norms and social practices which then form the basis for action
(for example, the formation of regulatory interpretive communities).’362 The use of
elements of discourse analysis in this Chapter, aims to show how and why the definition
of ‘protectionism’ came about, and how the interpretation of the legal norms embedding
this term in the body of international trade law have evolved over time. This is especially
pertinent as international trade rules are often phrased in broad and ambiguous terms,363
which are operationalised through the interpretation of adjudicating bodies (in case of
WTO law, by the WTO Panels and Appellate Body).
The Chapter makes two arguments. First, it argues that ‘protectionism’ is not
endowed with an inherent meaning but is socially constructed by the power of the discourse
controlling the negotiation, application, and interpretation of anti-protectionist
international trade policy and rules. It explicates how shifts in the discourse dominating the
negotiation and interpretation of trade law have, in the past, resulted in redefining
protectionism as ‘new protectionism’. Such redefinition, in turn, triggered the expansion of
the scope of domestic policies viewed as protectionist by international trade institutions and
elites and the shrinking of domestic autonomy to regulate in the public interest. By
extrapolating these historical insights to current policy conversations surrounding digital
trade negotiations by the European Union and the United States (referred to in this Chapter
as ‘digital trade’ discourse(s)), this Chapter shows that, despite the fact that the rhetoric of
both the EU and the US on this issue are centred are around the same term, ‘digital
protectionism,’ the trading partners advance different discourses based on diverging
values, which translate to a different baseline between privacy and data protection, and
protectionism. Second, this Chapter contends that coining the term ‘digital protectionism’
to refer to domestic information governance policies that are not yet fully covered by trade
law disciplines is not a logical step to respond to objectively changing circumstances, but
a product of a certain dominant economic ‘digital trade’ discourse, advanced, in particular,
by the United States.364 This Chapter demonstrates how the shift from ‘protectionism’ to

Foucault (1971b), pp. 59–60. By ‘discipline,’ Foucault meant ‘a domain of objects, a set of methods, a
corpus of propositions considered to be true, a play of rules and definitions, of techniques and instruments’.
Ibid. According to Foucault, a discipline controls the production of discourse by recognising true and false
propositions within itself, thus pushing back ‘a whole teratology of knowledge beyond its margins’. Ibid.
362
Black (2002), pp. 165, 178, 188.
363
See Section 3.2.
364
This discourse is discussed in more detail in Sections 3.3.1 and 3.3.2.
361
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‘digital protectionism’ in this particular discourse has already resulted in the adoption of
international trade rules further restricting domestic autonomy to protect the rights to
privacy and the protection of personal data.365
This Chapter also suggests that the discourse controlling regulatory conversations on
privacy and personal data protection predetermines the baseline between data privacy
protection and protectionism and, as a result, affects the level of such protection considered
to be necessary and legitimate from a trade perspective. The dominant economic discourse,
in particular advanced by the US, internalises an economic approach to personal data and
the protection of data privacy.366 From that perspective, as further discussed in Section 3.4
of this Chapter, personal data is viewed as an economic asset and the extent to which data
privacy protection is economically justified is determined against the benchmarks of
welfare maximisation and Pareto efficiency. Within that discourse, any protection beyond
what is Pareto efficient is viewed as protectionist.367 Therefore, conducting policy
conversations on domestic regulation protecting privacy and personal data within the
boundaries of a purely economic ‘digital trade’ discourse puts such regulation in an a priori
defensive position.368 In contrast, within a pluralist discourse, the optimal level of
protection will be higher.369 For the purposes of this thesis, a pluralist discourse is
understood as a discourse which accommodates a broad range of potentially conflicting
perspectives, and which, in particular, internalises economic and non-economic grounds
for protecting privacy and personal data as fundamental rights.370 As a result, some of the
policies viewed as protectionist in the economic digital trade discourse will be viewed as
protection. Figure 2 illustrates this point:

365

For a discussion, see Section 3.3.4.
By an economic approach to personal data and the protection of data privacy this thesis understands the
law and economics approach, which focuses on economic costs and benefits of personal data protection,
and does not take full account of protection of personal data as moral value or value in itself. For a more
elaborate discussion, see Section 3.4.
367
See Strange (1985), p. 235.
368
See, e.g., Bauer, Erixon, Krol, Lee-Makiyama (2013), pp. 4–9, 20–21.
369
See, e.g., Schwartz, Peifer (2017), p. 121 (comparing the European Union’s pluralist, fundamental
rights-based approach to data protection with the United States’ consumer-based approach).
370
See Twining (2010), p. 494.
366
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Figure 2: Protectionism in economic and pluralist discourses (design: Helma van der Wal)

Against this backdrop, this Chapter asserts that countries should be conscious of the
value frameworks that come with a certain discourse and should ensure that their mutual
values determine such discourse, as opposed to the other way around.
As already mentioned in the introduction to this thesis, on 25 January 2019, seventysix members of the WTO launched talks on electronic commerce, which, among other
things, will cover rules on cross-border flows of data.371 This multilateral dialogue, having
emerged within the discourse(s) of digital trade, aims at ‘long-standing, high-standard trade
principles to digital trade’.372 The parties to these negotiations include countries and
regions that have different domestic policy priorities and that are situated at different levels
of the ladder of economic development — Australia, China, the European Union, Japan,
New Zealand, the United States, and Russia are examples.373 This Chapter suggests that
the parties to this multilateral effort should not proceed from the dominant discourse of
digital trade as a starting point. Instead, first and foremost, the parties to the effort should
agree on the goals of the international trading system in the digital age and the place

371

See European Commission, 76 WTO Partners Launch Talks on E-Commerce, 25 January 2019;
Botwright (2019); Foroohar (2019); See also Behsudi (2019) (indicating that e-commerce talks are likely to
take a very long time).
372
Botwright (2019).
373
See WTO, Joint Statement on Electronic Commerce, WT/L/1056, 25 January 2019.
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afforded to essential domestic policy goals in this system. Negotiations conducted within
a discourse based on such a mutual understanding would have a much higher chance of
producing meaningful results.
This Chapter proceeds as follows. Section 2 focuses on the most important
milestones in the evolution of the notion of ‘protectionism’, from the mid-eighteenth
century until the early twenty-first century, using the lens of discourse analysis. Section 3
introduces the way in which the discourse of digital trade labels restrictions on transfers of
personal data (such as those adopted by the EU), as ‘(digital) protectionism’. Then it
extrapolates the logic of the reconstruction of the term ‘protectionism’ in the past on the
claims to redefine ‘protectionism’ as ‘digital protectionism’. Section 4 explicates how such
discourse affects the baseline between data privacy protection and protectionism and
influences the right normative rationale behind the regulation of privacy and personal data
protection.
3.2 The expansion of the notion of ‘protectionism’
Although the notions of ‘free trade’ and ‘protectionism’ are among the oldest in
economics,374 there is still no uniform understanding of what constitutes ‘protectionism’.375
This Section analyses of the notion of protectionism and shows that protectionism is not a
natural phenomenon – it is a concept socially constructed within a particular discourse.
The core issue in defining protectionism is where to draw the line between regulation
that is a precondition for trade (such as state intervention aimed at correcting market
failures, which is economically efficient and socially productive), and protectionist
regulation which creates market failures and stifles trade.376 As Bhagwati, one of the
leading twentieth-century trade theorists, noted,
[S]ince all policies will inevitably affect (directly or indirectly) comparative
advantage and (in this sense) there is therefore no purely ‘natural’ or ‘marketdetermined’ comparative advantage, where should one draw the line and say
that autonomy in this set of policies is fine but not in others?377
Eleven years later, Howse argued along similar lines that ‘[t]here is no natural or
self-evident baseline or rule that can solve this basic dilemma.’378 Defining what
constitutes a precondition for free trade and what is a barrier to trade is, indeed, ‘an

374

Overbeek (1999), p. viii.
Aaronson (2017), pp. 1–4, 16, 19.
376
See, e.g., Bhagwati (1988), p. 126.
377
See Bhagwati (1991), pp. 237, 240–241.
378
See Howse (2002), pp. 95–96.
375
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interpretive act,’ to use the terminology of Lang.379 As Tarullo explained, determining what
constitutes a trade barrier and what does not, depends on the assumption of ‘“normal”
conditions of competitive markets’ that is used as a benchmark to identify the deviations.380
It is the discourse that predetermines what Lang calls ‘collective habits of interpretation’381
or ‘the characteristic mindsets and ways of thinking’382 and ultimately influences the
definition of ‘normal’ market and protectionism. In other words, defining protectionism is
an act of interpretation that occurs within a certain discourse. Using a particular theoretical
construction of protectionism has two important practical implications. First, such a
construction informs the design of international trade rules - an example of this would be
the non-discrimination provisions found in current international trade agreements.383
Second, since these provisions are often phrased in broad and ambiguous terms, which are
neither explained nor defined in the agreements,384 interpretation by adjudicating bodies
plays a crucial role in recognising particular domestic policies and rules as ‘legitimate’ or
‘protectionist’.385 Hence, non-discrimination provisions will be interpreted in a broad or
narrow sense, largely under under the influence of the discourse governing such
interpretation.
Against this backdrop, this Section shows how shifts in the dominant economic
discourse have affected the redefinition of the notion of protectionism. It also demonstrates

379

See Lang (2011), pp. 169–170.
Since virtually every conceivable form of governmental action has some direct or indirect impact
on trade, the selection of a particular set of measures as ‘barriers to trade’ involves the application
of principles of selection and categorization. Similarly, we draw distinctions between
government actions which constitute trade ‘distortions’ on the one hand, and other kinds of
government actions which correct pre-existing market distortions on the other. Ibid., p. 170.
380
Tarullo (1987), p. 549 (discussing trade laws of general application).
These statutes are based on a regulatory model that assumes that deviations from market principles
are ‘exceptional events’; they correct deviations from market principles by imposing extra duties
to raise the low prices of imports to what they would (hypothetically) have been had the foreign
producer been operating under ‘normal’ conditions of competitive markets and non-distortion by
government. Ibid.
See also Lang (2011), p. 227 (referring to a notion of an ‘imagined ideal of a market’ that is used as a
reference point to characterise a particular governmental policy as a precondition for free trade or
‘protectionism’).
381
Lang (2011), p. 170.
382
Ibid., p. 173.
383
See, e.g., Art. 1(1), GATT 1947 (non-discriminatory most-favored nation provision); Art. 301(2)
NAFTA (non-discriminatory national treatment provision).
384
See Tarullo (1985), pp. 535–536 (arguing that ‘legal principles are generally indeterminate’ and that
‘[p]olitical or ideological choices are embodied in doctrines that promise a faithful implementation of the
principles themselves’.) Using Article I of the GATT, which codifies the principle of non-discrimination in
international trade, Tarullo illustrates that the non-discrimination principle ‘cannot be administered without
political choices about legitimate national policies [and t]he rule cannot be explained or justified simply by
reference to the aim of increased trade or the principle of equality’. See ibid., pp. 536–541.
385
See, e.g., Howse (2016), p. 47 (‘The text of the national treatment provisions of the GATT requires that
the adjudicator decide whether less favourable treatment is provided for ‘like’ imported products and/or, in
the case of taxation measures only, whether dissimilar treatment is provided for directly competitive and
substitutable products’.)
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how such a redefinition has influenced the substance and interpretation of international
trade rules, which ultimately transformed the very goal of the international trade system –
from economic stability to liberalisation of trade. This transformation has led to a shrinking
regulatory space left to domestic legal regimes by international trade rules. It is, however,
not the purpose of this Section to provide a comprehensive account of all aspects of
protectionism in a historical perspective. Instead, this Section focuses on the key milestones
of the evolution of protectionism in order to illustrate how the boundaries of discourse and
its underlying goals and values affect the predominant conceptualisation of protectionism
and the functioning of the international trading system. It starts in the mid-eighteenth
century with the birth of the classical free trade movement, moves forward to the 1940s
and the formation of the first multilateral trading system, and ends with a discussion of the
neoliberal discourse which originated in the late 1960s. Before moving on to a historical
account of the evolution of protectionism, however, the following Section introduces the
key disagreements on the notion of protectionism that weave their way throughout the
discussion.
3.2.1 Defining protectionism: key disagreement
Historically, the main disagreement in understanding what protectionism is, lies in
the determination of whether protectionism is a subjective or an objective notion. This
general disagreement is apparent in the question of whether the regulatory intent
underlying a domestic regulatory measure that discriminates against foreign competitors
matters for the purpose of qualifying such a measure as protectionist.386 Related questions
are how much or how little protection of domestic industries is sufficient to render
regulation protectionist and who bears the burden of proof that a particular regulation is
protectionist: the foreign state affected by the measure or the state that has adopted the
regulation? As this Chapter shows, the answer to these questions has a profound effect on
the breadth of the regulatory autonomy left to domestic regulatory regimes by international
trade law in order to pursue important societal or public policy objectives, such as
protection of human health, the environment, and public morals.387
An objective approach to defining protectionism captures a much broader range of

Compare Sykes (1999), p. 3 (taking an objective approach to protectionism; defin[ing] ‘regulatory
protectionism’ as any cost disadvantage imposed on foreign firms by a regulatory policy that discriminates
against them or that otherwise disadvantages them in a manner that is unnecessary to the attainment of some
genuine, nonprotectionist regulatory objective’; specifically underscoring that in order to qualify as
protectionist such regulatory policy ‘need not be deliberate and may result simply from regulators’ failure to
appreciate the trade impact of their policies’) (emphasis added), with Irwin (1996), p. 5 (defining a policy of
protection as governmental policies discriminating against imported goods ‘in favor of those produced within
the country, usually with the aim of sheltering domestic producers from foreign competition through tariffs,
quantitative restrictions, or other import barriers’.) (emphasis added). While the definition of Sykes puts an
emphasis on the effects of a regulatory policy, that of Irwin focuses on the aim of such policy.
387
See Sections 3.3.5, 3.4.
386
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regulatory measures, namely any measure that may de facto result in discrimination
between domestic and foreign firms irrespective of its aim, even if such discrimination is
incidental.388 An objective approach also tends to impose the burden of proving that
regulation is not protectionist on the party that has adopted the regulation.389 The subjective
approach, in contrast, only covers regulation intending to shelter domestic markets from
foreign competition, and places the burden of proof of such intent on the party alleging the
protectionist nature of another party’s measure.390
3.2.2 Protectionism and the classical free trade idea
As a driver of policy, free trade dates back to the classical doctrines based on the
theories of absolute and comparative advantage developed by Adam Smith and David
Ricardo, who argued that, just like individuals, countries could gain from international trade
by exchanging goods that each country can produce at a lower cost.391 As summarised by
Irwin, ‘free trade describes a policy of the nation-state toward international commerce in
which trade barriers are absent, implying no restrictions on the import of goods from other
countries or restraints on the export of domestic goods to other markets.’392 While free trade
is associated with efficiency gains, barriers to trade are seen as sources of lost gains from
trade.393 The main benchmarks around which classical economic discourse on free

See Sykes (1999), pp. 3–4 (providing examples of ‘facially neutral regulation[s]’ that instituted not de
jure but de facto discrimination, for example, a pharmaceutical regulation ‘requir[ing] foreign
pharmaceutical manufacturers to engage in more testing and clinical trials than domestic manufacturers
with no apparent health justification for this difference in treatment’.)
389
See, e.g., Lang (2011), pp. 268–269 (illustrating WTO panel cases that exemplify how the country that
has adopted the challenged regulation has had to show that the regulation is not protectionist, for example,
one case regarding Thailand’s ‘import restrictions and internal taxes on imported cigarettes’ and another
case regarding France’s ‘ban on products containing asbestos for public health reasons’).
390
See, e.g., ibid., pp. 211–214 (illustrating WTO panel cases in which the challenging country had to
argue why the other country’s measures were intentionally discriminatory and thus illegitimate, for
example, one regarding a Pakistani challenge to an Indian measure that Pakistan believed intentionally
discriminated against Pakistan, and another regarding a Danish and Norwegian challenge to a Belgian
measure that Denmark and Norway believed intentionally discriminated against Denmark and Norway).
391
Smith (1763b), pp. 207, 209 (advocating that eighteenth-century Britain should be ‘a free port,’ government
should not interfere in free trade by measures ‘of any kind,’ and ‘free commerce and liberty of exchange
should be allowed with all nations, and for all things’.) See also Smith (1763a), pp. 204, 204 (Edwin Cannan
ed., Clarendon Press 1869) (‘All commerce that is carried on betwixt any two countries must necessarily be
advantageous to both’.); Howse (2002), p. 94 (‘The Ricardian theory of comparative advantage dictated the
removal of import restrictions in almost all circumstances, regardless of any commitment of one’s trading
partners to liberalize their imports’.)
392
Irwin (1996), p. 5 (emphasis added).
393
See Howse (2002), p. 94.
Smith and Ricardo were concerned in the first instance to disprove the conventional or
established mercantilist view that national wealth was reduced by (unilateral) free trade, and
while they had many important reflections on the relationship of wealth to morals and justice,
the basic logic of the theory of comparative advantage does not depend on any of those insights.
Ibid.
See also Tumlir (1985), p. 4 (‘Protection imposes costs on the trading economies; when trade restrictions
begin to multiply among the main markets, the costs are compounded. When restriction nears the extent
388
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international trade revolves, are economic efficiency and welfare.394 However, focusing
primarily on the enhancement of aggregate national wealth, the logic of comparative
advantage does not take into account the concerns of distributive justice or morals.395
In classical economics, the doctrines of free trade and protectionism are thus
fundamentally opposed, as they offer radically different perspectives on the best way to
promote a nation’s (and the world’s) welfare: free trade, by maintaining the utmost
freedom of trade between the countries, and protectionism (or mercantilism), by restricting
imports, promoting domestic industries, and maintaining self-sufficiency from other
countries.396 Developed in the age of the formation of nation-states in Europe, mercantilist
theory aimed to strengthen the power of the state and the accumulation of wealth by
stimulating exports and limiting imports.397 The free trade paradigm developed by Smith
and Ricardo was used to oppose and then supplant mercantilism,398 which dominated trade
policy in the early eighteenth century.399 This shift in the dominant economic ideology was
not purely a result of progress in economic thought, but a reflection of a ‘“shared vision”
among political economists of Britain’s economic future’ that represented the views of

indicated, these costs could be large enough to be considered a major cause of the decline in economic
growth’.)
394
See Irwin (1996), p. 4.
Debates surrounding the economics of free trade and protection all revolve around the question
of efficiency: how does a particular trade policy affect a country’s ability to use its limited
resources (in terms of primary factors of production, such as land, labor, and capital) to produce
the greatest possible real income, which in turn enables it to procure a larger set of all goods.
Ibid.
395
See generally ibid. pp. 40–41 (providing examples of ‘noneconomic arguments for protection that are
a perennial feature of trade policy debates’). ‘Critics of the economic approach frequently contend that the
criterion of wealth is too narrowly materialistic and excludes other more important societal considerations’.
Ibid.
396
Overbeek (1999), p. viii (‘[T]he two doctrines of free trade and protectionism are fundamentally
opposed’.)
397
Ibid. pp. 1–2 (‘The two major aims of mercantilist theory and policy were (1) the strengthening of the
power of the state (political) and (2) the accumulation of wealth (economic) [M]any of the policy proposals
of mercantilist writers consisted of recommendations as to how to stimulate exports and hamper imports’.)
398
See Howse (2002), p. 94 (‘Smith and Ricardo were concerned in the first instance to disprove the
conventional or established mercantilist view that national wealth was reduced by (unilateral) free trade’);
Schmidtz (2013), p. 378 (‘Smith is remembered as a defender of free trade, but his practical goal was to
repudiate mercantilism’s way of protecting domestic industry’.); see also Nedzel (2014), p. 306 (‘Adam Smith,
in the Wealth of Nations (1776), challenged mercantilism’.)
399
See Nedzel (2014), p. 305 (suggesting the prevalence of mercantilism in the eighteenth century) (‘From
the sixteenth to the eighteenth century, it was assumed that the amount of gold and silver amassed indicated
a nation’s wealth and power, and that the world’s capital was static’.) Since the GATT was designed to be
merely a multilateral treaty, it would be similar to the bilateral treaties that preceded it, but designed to operate
under the umbrella of the ITO, when the ITO came into being. The general clauses of GATT were the same
as those in the chapter of the draft ITO charter which was devoted to trading rules, which in turn had been
heavily influenced by clauses in bilateral trade treaties. Ibid.
See also Lang (2011), p. 28 (referring to the Havana Charter, which was the draft of the ITO).
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certain interest groups in Britain at that time.400 As Venzke notes,
[i]t is not a coincidence that David Ricardo and others advocated trade
liberalization and an international division of labour at a time in which Britain
could become the ‘Workshop of the World,’ the centre of valuable production.
Members of the British Parliament clearly saw the appeal of free trade so that
‘foreign nations would become Colonies to us, without imposing on us the
responsibility of governing them.’401
3.2.3 Protectionism and ‘embedded liberalism’ of GATT 1947
During the interwar period, protectionism was mostly conceptualised in its narrow
form, namely as tariffs, import quotas, and exchange controls.402 In addition, protectionism
was associated with political nationalism, heavy interference by government in economic
life, and the quest for increased self-sufficiency that characterised the developed countries’
domestic policies at the time.403
In 1947, the General Agreement on Tariffs and Trade (‘GATT 1947’)404 was
signed.405 It incorporated the trade policy chapter of the charter of the International Trade
Organization (‘ITO’), the treaty establishing an organisation that never saw the light of
day.406 As a legal instrument, GATT 1947 codified efforts to curb protectionist policy.
However, GATT 1947 had broader purposes as well. It was executed to avoid future trade
wars (similar to those that occurred in the 1930s, and were, in part, seen as a cause of

Gomes (2003), pp. 45–46 (‘The attitude to foreign trade encapsulated in the principle of comparative
costs sprang not only from developments in economic theory but reflected a ‘shared vision’ among
political economists of Britain’s economic future. It so happened that this coincided with the interests of
the new and rising industrial bourgeoisie’.) (emphasis added); see also Robinson (1977), p. 1336 (‘When
Ricardo set out the case against protection, he was supporting British economic interests’.)
401
Venzke (2019), p. 8, quoting Semmel (1970), p. 8.
402
See, e.g., Eichengreen, Irwin (2010), p. 871 (‘The Great Depression of the 1930s was marked by a
severe outbreak of protectionist trade policies. Governments around the world imposed tariffs, import
quotas, and exchange controls to restrict spending on foreign goods’.)
403
See Overbeek (1991), p. 633–634 (stating that up to 1939, ‘the belief in political and economic classical
liberalism was broken. The prevailing climate of opinion moved increasingly towards a greater role for
government, which meant more neo-mercantilism, statism and interventionism’). In the late 1920s and
early 1930s, the United States adopted the interventionist New Deal; England ended its free trade policies
introduced in the late nineteenth century; Russia, Germany, Italy and Japan ‘adopted totalitarian institutions,
subordinating the individual to the state’. Ibid.
404
Throughout this Chapter, GATT 1947 refers to the legal text. GATT (without the year) refers to the
organization that administered GATT 1947, as well as the agreements and codes that came later, until 1995
when the WTO took over.
405
WTO, Press Release, Fiftieth Anniversary of the Multilateral Trading System, 27 October 1997.
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See Jackson (1998), p. 17.
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WWII);407 to preserve international peace; and to prevent the spread of Communism.408 The
newly created trade rules were not about ‘comparative advantage as such,’ but rather about
‘the avoidance of protectionist summum malum’ (or ‘beggar-thy-neighbour’ policies), that
is, when trade barriers introduced by one country led to a chain reaction of trade barriers
introduced by other states.409 In this sense, the post-war trading system only partially
remained faithful to the neoclassical free trade idea.410
The discursive foundations of the GATT 1947 were not monochromatic, they were
laid as a compromise between two discourses (or ‘philosophies,’ according to Lang)411 that
influenced its development.412 On the one hand, according to the discourse advanced by
the United States, protectionism was to blame for the Great Depression of the 1930s and
the trade wars that ‘led in a straight line to the outbreak of the Second World War,’ and that
discriminatory trade undermined peace.413 On the other hand, another discourse advanced
by the United Kingdom and influenced by Keynesian thinking emphasised the boundaries
that the international trade regime should not cross in relation to domestic policies affecting
trade: in particular, the discourse advocated that an important aspect of an international
trade regime is the ability of the state to impose trade restrictions to ensure full employment
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See Irwin, Mavroidis, Sykes (2008), pp. 5–6.
To understand the origins of the GATT, one must appreciate the traumatic events of the 1920s and
1930. Although monetary and financial factors were primarily responsible for allowing the
recession to turn into the Great Depression of the early 1930s, the spread of trade restrictions
aggravated the problem. The commercial policies of the 1930s became characterized as ‘‘beggarthy-neighbor’’ policies because many countries sought to insulate their own economy from the
economic downturn by raising trade barriers. Ibid.
See also Lang (2011), pp. 196–197 (‘GATT was in part understood as a way of maintaining Western
unity during the Cold War, by placing it on a firm and stable economic footing The fundamental and
primary purpose of the post-war regime was international stability, in the specific sense of preventing a
repeat of the disastrous trade wars of early 1930s’.); Howse (2022) pp. 94–95 (‘A paramount goal is the
avoidance of a protectionist summum malum—the situation where domestic social or economic
pressures lead some states to increase or reinstate barriers to trade, thus triggering a competitive reaction
in kind by other states, and eventually a “race to the bottom” that is disastrous for the global economy’.)
408
See Lang (2011), p. 196 fn.4.
409
Howse (2002), p. 103 (‘After all . . . trade law in its original postwar form was not about comparative
advantage as such, but about constraining destructive interdependence––of which a race to the bottom is
one form’.) See ibid. pp. 94–95; see also Lang (2011), pp. 190–192.
410
See Howse (2002), pp. 94–95 (discussing how international trade law was not only concerned with ‘the
classic insights about the gains to wealth and welfare from free trade,’ but also the ‘interdependency of
different states’ trade and other economic policies …’.) ‘The postwar trade and financial order was
therefore mainly designed to enable states to manage their domestic economies, in a manner consistent
with political and social stability and justice, without the risk of setting off a protectionist race to the bottom’.
Ibid.
411
Lang (2011), p. 192.
There were, broadly speaking, two ‘philosophies’ which emerged at this time, with somewhat
different interpretations of the causes and consequences of commercial policy during the 1930s,
and different prescriptions for the post-war trading order [B]oth of these philosophies had an
important influence on the post-war GATT regime. Ibid.
For further discussion, see ibid. pp. 24–29 and 192–194.
412
See ibid., p. 192.
413
See ibd., p. 192–193.
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and domestic economic stability.414 The delicate compromise between these two views
shaped the discourse of ‘embedded liberalism415 – a term coined by Ruggie,416 which he
described as follows:
The essence of embedded liberalism … is to devise a form of multilateralism that
is compatible with the requirements of domestic stability. Presumably, then,
governments so committed would seek to encourage an international division of
labor which, while multilateral in form and reflecting some notion of comparative
advantage (and therefore gains from trade), also promised to minimize socially
disruptive domestic adjustment costs as well as any national economic and
political vulnerabilities that might accrue from international functional
differentiation. However, as neoclassical trade theory defines the term, the overall
social profitability of this division of labor will be lower than of the one produced
by laissez-faire.417 (emphasis in the original)
Hence, contrary to the (neo)classical case for free trade discussed above, the
discourse of ‘embedded liberalism’ leaned towards the subjective – and, therefore,
narrower – understanding of ‘protectionism’.418 This matters because ‘embedded
liberalism’ was not only reflected in the characteristics and design of the GATT 1947,419
but it also governed the GATT 1947’s operation for at least two decades after its
inception.420 Put another way, during that period, trade liberalisation was less important
as a goal in itself, it was a component of a broader societal goal of maintaining economic
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See ibid., p. 194.
See ibid.
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Ruggie (1982), p. 392 (‘The liberalism that was restored after World War II differed in kind from that
which had been known previously. My term for it is “embedded liberalism”’.) (emphasis added).
417
Ibid., p. 399 (emphasis altered).
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See Irwin (1996), p. 5 (defining the subjective understanding of protectionism) (defining a policy of
protection as governmental policies discriminating against imported goods ‘in favor of those produced
within the country, usually with the aim of sheltering domestic producers from foreign competition through
tariffs, quantitative restrictions, or other import barriers’.) (emphasis added).
419
See Lang (2011), p. 195 (‘Key players in the negotiations shared a common view of the legitimacy of
state intervention to secure domestic stability, even if they disagreed on the precise form and depth that that
intervention should take in particular circumstances’.); see also Howse (2002), pp. 94–95.
The postwar trade and financial order was therefore mainly designed to enable states to manage
their domestic economies, in a manner consistent with political and social stability and justice,
without the risk of setting off a protectionist race to the bottom The legal structure of the General
Agreement on Tariffs and Trade (GATT) was designed to facilitate such concessions and make
them binding, but it did not require them. Ibid. at 95.
420
See Lang (2011), p. 205 (‘These shared ideas were reflected in a set of characteristic institutional forms,
social practices, and legal structures which more or less endured over the first two decades of the GATT’s
existence’.) These ‘shared ideas’, however, represented the compromise of the Global North and did not
factor in the views of countries from the Global South, such as India. Instead of being normalized, Global
South countries’ preferences were framed as ‘special and differential treatment’. See also Lamp (2015), pp.
745–752, 770.
415
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stability.421 Although the non-discrimination provisions of the GATT 1947 were
formulated broadly,422 in the first two decades of the GATT 1947’s existence and the
dominance of the discourse of ‘embedded liberalism,’ they were interpreted narrowly.423
Only those discriminatory measures that were ‘explicitly or implicitly motivated by a
protectionist intent’ were considered to violate the non-discrimination provisions and
thus qualified as protectionism.424 In other words, the subjective view based on regulatory
intent had legal significance in the assessment of the protectionist character of a domestic
measure challenged under the GATT 1947.425
The discourse of ‘embedded liberalism” – reflecting the broad consensus on the goals
of the multilateral trading system – also governed the practice of challenging other
countries’ domestic regulations.426 In the first decades after the GATT 1947’s formation,
domestic policies that only indirectly intervened with international trade typically were not
challenged as inconsistent with international trade rules.427 In line with this consensus,
contracting parties to the GATT 1947 did not resort to trade disciplines in order to ‘reshape
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See Lang (2011), p. 197.
[A]lthough the removal of trade barriers was of course an important intermediate purpose of the
regime, liberalization was in fact a less important norm during the first two decades of the trade
regime’s history than is often assumed. Liberalization was pursued not through the application of
a rigid principle, but only as far as states were practically able, and only as far as was consistent
with the broader norm of economic stability. Ibid.
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See ibid., p. 208 (‘It takes only a moment’s reflection to see how broad and intrusive these disciplines
had the potential to be’.); see also, e.g., Hudec (1990), p. 121 (stating that paragraph 4 of Article III GATT
1947, which contains a national treatment provision, ‘covered every internal law and regulation affecting
commercial movement of goods, an area that is virtually unlimited in scope’.)
423
See Lang (2011), p. 211 (arguing that orientation towards embedded liberalism ‘produced a field of
trade law and policy which was narrowly defined (relative to the present day), focused on tariffs and other
kinds of trade measures understood at the time as quantitative restrictions, and unwilling to scrutinize
“internal” measures except in the clearest circumstances of circumvention of liberalization commitments’.)
424
See ibid., p. 254 (‘From this perspective, the non-discrimination norm contained in Article III of the
GATT is essentially an “anti-protectionism” norm and ought to be applied solely to those internal measures
which are expressly or implicitly motivated by a protectionist intent’.) (emphasis added); see also Kurtz
(2016), p. 137 (‘GATT members were free to regulate domestically (behind-the-border) as they saw fit to
do so. Trade law would only strike down such interventions if poisoned by protectionist animus’.); Howse
(2002), p. 97 (‘The notion of “discrimination” against trading partners seems closely linked to the very idea
of protectionism, though in some cases one may discriminate for non-protectionist reasons, which is why at
least as a preliminary sorting or sifting mechanism, the nondiscrimination norm has a certain durability and
putative legitimacy’.)
425
See Lang (2011), p. 211; Howse (2002), p. 97.
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See Ruggie (1982), p. 399 (describing the ‘essence of embedded liberalism’); Lang (2011), pp. 195,
205, 211 (arguing that orientation towards embedded liberalism ‘produced a field of trade law and policy
which was narrowly defined (relative to the present day), focused on tariffs and other kinds of trade
measures understood at the time as quantitative restrictions, and unwilling to scrutinize “internal” measures
except in the clearest circumstances of circumvention of liberalization commitments’.) (‘Key players in the
negotiations shared a common view of the legitimacy of state intervention to secure domestic stability,
even if they disagreed on the precise form and depth that that intervention should take in particular
circumstances’.) (‘These shared ideas were reflected in a set of characteristic institutional forms, social
practices, and legal structures which more or less endured over the first two decades of the GATT’s
existence’.)
427
For a discussion, see ibid., pp. 214–216.
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domestic state-market relations’.428
3.2.4 The new protectionism and the neoliberal discourse: towards an ever-broader
conceptualisation of ‘protectionism’
3.2.4.1 The ‘new protectionism’
Starting in the early 1970s, the notion of protectionism has gradually become much
more capacious. In trade economics literature, the term ‘new protectionism’ was coined to
refer to a broader range of domestic measures restricting international trade.429 Unlike
traditional protectionism, the new version included not only the more traditional or
mercantilist restrictions on trade, but also non-tariff barriers (‘NTBs,’ or ‘behind the
border’ barriers) to trade, such as negotiated or ‘voluntary’ export restraining
arrangements, and measures allegedly abusing the GATT 1947 non-discrimination
provisions, such as anti-dumping measures.430
Trade economists also viewed the ‘new protectionism’ as different in another
important respect.431 While the old protectionism of the 1930s was characterised as
‘unsystematic, improvised, and at the end, a result of panic,’ the ‘new protectionism’ was
seen to be driven by strong politically organised forces representing the interests of
domestic industries.432 This approach, as this Chapter shows in greater detail below, had a
major impact on the acceptability (under trade law) of key domestic policy measures.
Authoritative trade economists often attributed the rise of non-tariff barriers as a form
of circumvention of GATT 1947 disciplines,433 linked to the tendency of the United States
to palliate the decline of its economic dominance (a ‘diminished giant syndrome,’ in the

Ibid., pp. 215–216 (‘[T]oo intrusive an application of GATT disciplines on internal regulation would
undermine that purpose, as it would run the risk of itself upsetting the delicate balance of concessions
embodied in the original agreement, and undermining support for the trading system as a whole’.)
429
See Salvatore (1993), p.1 (Dominick Salvatore ed., 1993) (‘This phrase, coined in the mid 1970s, refers
to the revival of ‘mercantilism’ whereby nations, particularly the industrial nations, attempt to solve or
alleviate their problems of unemployment, lagging growth, and declining industries by imposing restrictions
on imports and subsidizing exports’.)
430
See Bhagwati (1988), pp. 43–53 (conceptualising NTBs in the form of domestic regulation on
countervailing duties and anti-dumping provisions that was seen as being restrictively used against foreign
suppliers); see also Bhagwati (1991), p. 239 (distinguishing between two classes of non-tariff barriers: 1)
barriers bypassing the GATT’s rules, which include visibly and politically negotiated voluntary export
restraints and other export restraining arrangements (e.g. import quotas, nonautomatic licensing, and
variable levies); and 2) protectionist ‘captured’ provisions that have a legitimate role in a free trade regime
(e.g. countervailing duties and anti-dumping provisions) but are used to ‘harass unfairly their successful
foreign rivals and thus to deter fair competition and free trade’.); Overbeek (1999), p. 555.
431
See Tumlir (1985), pp. 38–39.
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See ibid. (‘Protectionism in the 1930’s was unsystematic, improvised, and at the end, a result of panic.
The new protectionism is a very different animal. It has been growing gradually. Industries have used
intelligent, long-term planning in creating an expanded system of protection. [T]he new protectionism is
politically stronger because it accommodates a broader range of interests’.)
433
Baldwin (1986), p. 1 (‘The international trading economy is in the anomalous condition of diminishing
tariff protection but the increasing use of nontariff trade-distorting measures’.)
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words of Bhagwati),434 and to suppress increasing competition from less developed, newly
industrialising countries.435 A number of those countries imposed barriers to US exports in
areas where the United States had a comparative advantage, especially knowledge-intensive
industries and services.436 In addition, new protectionism was viewed as a means of
alleviating domestic stability issues, such as growing unemployment and inability, due to
economic decline, to deliver on the social obligations of the expanded welfare states.437
Recall from Section 3.2.3 of this Chapter that it was precisely these measures that were
seen as legitimate and not, therefore, protectionist in the ‘embedded liberalism’
discourse.438
In the new protectionism, free trade theorists saw a threat to the legitimacy and to the
very existence of the multilateral trading system associated with post-war prosperity and
economic growth.439 Recalling the disastrous consequences of protectionism in the 1930s,
Bhagwati, one of the most influential trade theorists of the time, warned that the new
protectionism would, just like its predecessor, trigger beggar-thy-neighbour policies and
result in new trade wars.440
3.2.4.2 ‘Fair trade

See, e.g., Bhagwati (1993a), p. 22 (‘America has been struck by a “diminished giant syndrome”—
reinforced by the slippage in the growth of its living standards in the 1980s. This affliction has caused a
loss of confidence in America’s inherited postwar trade policies’.); see also Bhagwati (1993b), p. 39
(‘Many of my examples [of demands for fair trade] come from the United States where the diminished giant
syndrome has prompted an acute search for unfair trade by others’.)
435
Baldwin (1986), p. 1, 20 (‘[N]ew nontariff protectionism [is related] to significant structural changes in
world industrial production that have brought about a decline in the dominant economic position of the
United States, a concomitant rise to international economic prominence of the European Economic
Community and Japan, and the emergence of a group of newly industrializing developing countries
(NICs)’.)
436
See Howse (2016), p. 17
[M]any barriers worldwide hampered America in exploiting its apparent contemporary
comparative advantage in knowledge-intensive industries and services. In some, intellectual
property was largely unprotected; in most, competition in network services, such as in
telecommunications and finance, was severely restricted or limited, while many others still
imposed byzantine and archaic regulatory requirements on products, both imported and
domestic. In many cases, a business presence in the other country was necessary for the full
exploitation of comparative advantage, and here American firms faced severe foreign
investment restrictions.
437
See Salvatore (1993), p. 9; see also Overbeek (1999), pp. 553–555.
438
See, e.g., Lang (2011), pp. 29, 192–205; Ruggie (1982), p. 399.
439
Baldwin (1986), p. 1 (‘[New protectionism] is taking place largely outside the framework of GATT and
threatens to undermine the liberal international trading regime established after World War II’.) For further
discussion, see Bhagwati (1991), pp. 238–244.
440
See Bhagwati (1991), pp. 238–244. But see Strange (1985), pp. 254–255
[T]he next few years will show whether world trade can continue to survive despite the
deadlock in the GATT and despite a certain amount of increased protectionism. My
contention is that a combination of political and economic interests, reinforced by structural
change in the international division of labor brought about by the mobility of capital and
technology, is preventing a world depression from seriously arresting or reversing the steady
growth in world trade.
434
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The ‘New Protectionism’ in ‘Fair Trade’ Clothing
Alongside the new protectionism discourse within US business and governmental
circles during the 1970s, measures characterised as new protectionism were increasingly
re-framed as means to curtail ‘unfair trade practices’ from (primarily) developing
countries.441 From this perspective, trade-restricting practices, such as import controls and
voluntary export restraints, labelled as new protectionism by trade economists, were
presented as responses to unfair trade.442 Implicitly using its domestic market as a primary
reference point, the United States used the ‘fair trade’ discourse to argue that any
commercially significant institutional or regulatory difference between its domestic regime
and that of other countries distorted the conditions of competition and constituted barriers
to US exports.443 Bhagwati, in contrast, viewed these claims as nothing more than a
different rhetoric of protectionist demands in order to make lobbying efforts more
successful.444
Guided by the new fair trade narrative, the US government saw the changing mission
of international trade law as the elimination of unfair trade practices through, in particular,
the harmonisation (or ‘globalisation’) of a broad range of domestic regulatory frameworks
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Subsidies, dumping practices, and other discriminatory rules disfavoring U.S. (and other) imports are
examples of such ‘unfair trade practices’. See Baldwin (1986), pp. 16–19; see also ibid., p. 18 (‘The emphasis
on the great need for fair trade is evident in the 1974 legislation authorizing U.S. participation in the Tokyo
Round of multilateral negotiations’.) (emphasis added).
442
See ibid., pp. 18–19
The most important protectionist action taken by the United States since the late 1960’s, namely,
the gradual tightening of controls over steel imports, has also been justified mainly on the
grounds of unfair trade practices by foreign producers When a series of voluntary export
restraint agreements with leading steel-exporting nations were concluded in late 1984, a
spokesperson for the U.S. Trade Representative stated, ‘We are responding to unfair trade in
the U.S.; defending yourself against unfair trade is not, in our opinion, protectionism’. The
unfair trade argument has been used in support of most other trade-restricting or tradepromoting actions taken by the United States in recent years.
443
Lang (2011), p. 227
In practice, when one country alleges that another country’s measure is an unfair trade
practice (or trade distortion), it will implicitly use the institutional form of its own domestic
market as the primary reference point against which fairness and distortions are measured. . .
. The result is that the notion of a ‘trade distortion’ comes to be equated in practice with the
existence of a commercially significant institutional or regulatory difference between
countries.
444
See e.g. Bhagwati (1991), p. 239
[I]f protectionists demand protection, they will today confront politicians who are generally
hesitant to supply it because it is not comfortable to be called “protectionist.” However, if you
cry “foul” and allege that the foreign rival is resorting to “unfair” trade practices and therefore
you need protection, your chances of successful lobbying are much greater. Protectionists have
increasingly come to appreciate this and to shift their style of complaints accordingly to “unfair
trade”, opening this notion to ever more areas of concern (e.g. workers’ rights enforcement by
foreign countries).
See also Bhagwati (1988), pp. 123–124 (‘The insidious growth of the “fairness” issue poses a yet more
disturbing threat to freer trade’.)
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that affect international trade.445 Demands for ‘level playing fields,’ ‘harmonisation,’ and
‘fair trade’ more generally worried trade economists, who saw in such demands a threat to
the legitimacy and feasibility of free trade: not only did they consider it to be impossible to
harmonise every aspect of domestic regulation, but they also argued that it was in these
differences between domestic regimes that lay the source of the comparative advantages
that make trade beneficial in the first place.446
In sum, the ‘new protectionism’ in ‘fair trade’ clothing ‘provided the enabling
conditions and leverage for a radical renegotiation of the international rules that had
undergirded the profound global economic transformations of the previous era.’447
‘Fair Trade’ and the Human Rights Movement
Another, non-economic, strand of the ‘fair trade’ debate dealt with background
conditions affecting the cost of production in developing countries, such as environmental
and labour standards.448 As the liberalisation of capital flows allowed multinational
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Baldwin (1986), p. 18
In reshaping the proposal of the president [for the Tokyo Round of multilateral negotiations],
the Congress stressed that the president should seek ‘to harmonize, reduce, or eliminate’
nontariff trade barriers and tighten GATT rules with respect to fair trading practices. Officials
in the executive branch supported these directives not only on their merits but because they
deflected attention from more patently protectionist policies.
446
See Bhagwati (1993b), p. 18
[T]he true and greater crisis that we face with regard to the theory and policy of free trade
today comes . . . from the growth of demand for ‘level playing fields,’ ‘harmonization,’ ‘fair
trade,’ etc., all of which are variously undermining insidiously the legitimacy and feasibility of
free trade since it is virtually impossible to harmonize everything so that playing fields are
truly level in every way. There will always be something that an opponent of free trade will be
able to find that is different in the country of one’s successful rival and hence can be argued to
make free trade unfair and therefore illegitimate and unacceptable.
See also Bhagwati (1991), p . 240
If differences in national institutions and policies can affect comparative advantage, as they
surely can, and if these are now increasingly cited as sources of unfair trade (as they are), then
we may be seriously eroding the possibility of free trade and leading towards ‘managed trade’
or towards free trade only when a great deal of policy harmonization has occurred (as in the
European Community (EC)).
447
Lang (2019), p. 3 (‘What “new protectionism” signaled above all . . . [was] an attempt by many States to
rewrite the rules of global trade to establish a new international division of comparative advantage and
secure their preferred places in that order . . . . In retrospect, the “new protectionism” is therefore best
understood . . . as a successful attempt to transform the system from one type of open global trading order to
another’.)
448
See Bhagwati (1996), pp. 10–11 (stating that non-economic fair trade arguments are based on three
concerns: a sense of a ‘transborder’ obligation towards others living in nation-states with lowers standards;
concerns of distributive justice that amount to the fear that freer trade with poor countries with abundant
unskilled labor will immiserate working people in those countries; and concerns of fair competition that
require that costs attributed to environmental and labor standards should not differ across countries in free
trade.); see also Bhagwati (2007), pp. 133–134; Howse, Trebilcock (1996), p. 74 (1996)
Unlike the arguments for trade restrictions on environmental and labor rights grounds . . .
which have a normative reference point external to the trading system itself, competitivenessbased ‘fair trade’ claims focus largely on the effects on domestic producers and workers of

88

companies from developed countries to move production to developing countries with
lower environmental and labour standards, the non-economic fair trade argument raised
concerns of a ‘race to the bottom’ of such standards in developed countries.449 To prevent
this, proponents of the argument called for the creation of an international ‘level playing
field’ and especially with regard to environmental and labour-rights trade measures.450 Just
like their economic counterpart, these arguments were attacked by opponents as
protectionism in disguise.451 Moreover, even if one views these arguments as not
protectionist in nature, addressing non-economic issues through trade measures was
perceived as a second-best solution, because the first-best domestic measures are those not
interfering with international trade.452
Although trade theorists advancing the idea of free trade were critical of the fair trade
narrative, it would be inaccurate to say that this critique applied to any domestic
interference with free trade.453 For example, Bhagwati acknowledged that objecting to any

other countries’ environmental and labor policies, and not per se on the effects of those policies
on the environment and on workers elsewhere.
See also Wai (2003), p. 48–49 (‘Free trade based on comparative advantage is agnostic about the production
conditions in any particular jurisdiction, including its domestic regulatory standards. Fair trade theory, in
contrast, is very much concerned with defining the background of those conditions under which international
trade should occur. Production that violate these background conditions would constitute “unfair
competition”’.) For an overview of non-trade rationales for environmental and labor protection, see Howse,
Trebilcock (1996), p. 63–65.
449
See Howse (2002), p. 104
In the wake of the debt crisis, a range of developing countries ended up removing or modifying
restrictions on foreign investment and various other domestic policies that were disincentives
to the attraction of foreign capital This led to fears of ‘social dumping’ in the developed world
that would eventually cause a race to the bottom: developed countries would not be able to
sustain high environmental and labor standards, or rates of taxation needed to finance the
redistributive policies of the welfare state, if they had to compete with these poorer countries
for the location of capital investment.
450
Ibid, p. 103; see, e.g., Howse, Trebilcock (1996), p. 78–79. For a literature overview on globalization and
labor standards, see Lee (1997), p. 176–83. On the ‘race to the bottom’ argument in relation to
environmental standards, see Esty (1994), pp. 22–23. The issue the level-playing field when it comes to
social and human rights has resurfaced in the current EU’s trade policy discourse. See Borrell (2020).
451
See, e.g., Bhagwati (2007), pp. 123–131, 147–150 (arguing that the ‘race to the bottom’ argument is not
supported by empirical evidence; differences in environmental and labor standards are insignificant to affect
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state intervention as a departure from fair trade was ‘a wrongheaded’ approach.454 He also
supported some of the ‘fair trade’ arguments insofar as they were focused on the
importance of creating intra-sectoral level playing fields – especially in the ‘context of the
few technology-intensive industries in which there are significant scale economies relative
to the size of the world market.’455 Along the same lines, he called for greater tolerance of
‘other countries’ social objectives’; regulation pursuing such objectives, he argued, should
not be labelled as ‘unfair’.456
3.2.4.3 Neoliberal discourse
As this Chapter has explicated above, redefining ‘protectionism’ as ‘new
protectionism’ was framed as a necessary and logical step in response to new forms of
trade barriers. Ruggie convincingly argues instead that the emergence of the new
protectionism was not the cause of, but rather the effect of neoliberal discourse, which
redefined the social purposes of the international trading system.457 It was, thus, a new
vision of the international trading system dictated by neoliberal discourse, and not
objective circumstances, which effectuated the transformation of the notion of
protectionism.458
This evolution of neoliberal discourse happened against the background of a shift in
the economic theory of regulation.459 A neoliberal view that any regulation may constitute
a potential barrier to trade relies to a large extent on the theory of regulatory capture that
became ‘common language’ in the circles of trade economists and international lawyers
associated with the GATT.460 These economic theories were later embraced in two official
GATT reports.461 In contrast to public interest theory (which advanced analytical
arguments that regulation is adopted in the public interest, primarily to correct market
failures and pursue non-economic and societal goals),462 the ‘regulatory capture’ theory
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(based on the empirical foundations of the public choice theory) argued that regulation
is adopted and implemented primarily in the interest of organised interest groups,463 and
that regulatory capture is essentially unavoidable.464 Captured regulation leads to a
reduction of social welfare because it merely leads to the transfer of wealth from one
industry to another and no longer serves public interest.465 This explains why, from the
perspective of this theory, regulation should be reduced to a minimum.466
This theory was also used as a justification of the aggressive pursuit of export interests
on the international level for constraining domestic protectionist trade policy making.467
Binding reciprocal trade rules were thus seen as a tool to contain domestic protectionism
through what Baldwin calls a ‘juggernaut effect,’ which is using domestic export-oriented
groups who profit from a reduction of trade barriers to fight the domestic protectionist
lobby.468 The new approach to domestic regulation was reinforced by a somewhat
simplified version of trade economics that ‘professors dole out to journalists’469 (a ‘market
fundamentalist ideology’ rather than the true economic science).470 Proponents of this
ideology argued that trade leads to efficiency gains and enhances domestic welfare, while
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provided a counterweight to the inherent tendency of protectionist special interests to capture domestic
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silencing the downsides, such as the lack of consideration of social or distributional effects
of free trade policy.471 Relying on the assumption that any public policy objective can be
more efficiently achieved by domestic regulation not interfering with international trade,
this approach judged domestic trade restrictive measures against the benchmark of an
imaginary ‘toolbox of effective nontrade policy instruments’.472 This perspective was also
reinforced by the predisposition that protectionism explains domestic rules that deviate
from this benchmark of efficient domestic rules.473
Taking an opposite view, Stiglitz argued, that ‘[t]he globalization which emerged at
the end of the twentieth century and the beginning of the twenty-first was not based on
“free trade,” but managed trade—managed for special corporate interests in the United
States and other advanced countries.’474 The ‘market fundamentalist’ ideologies that
created a presumption that ‘free, unregulated markets were the best way to organize a
society’ reinforced the myopic focus of political economy theory on the failures of
domestic regulation.475 Paradoxically, a policy of deregulation (or not adopting regulation
in the first place) and of complete free trade is a type of domestic policy, which itself is
prone to ‘capture’ by domestic interest groups that benefit from such policies.476 This led
to questions about why international trade law regulation would be immune to such
capture.477 To illustrate this line of reasoning, an argument can be made that some
countries, such as the United States, set their data protection standards strategically low in
order to increase their competitiveness on a global digital market.478
3.2.4.4 The impact of neoliberal discourse on the formation and functioning of the
international trading system
Neoliberal discourse had a profound impact on the further rounds of negotiations of
the GATT, in particular, the Uruguay Round (1986-1994) that led to the creation, design
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and functioning of the WTO. The conclusion of the WTO Agreement led to a considerable
expansion of the scope of the multilateral trade system.479 The WTO Agreement not only
incorporated the GATT 1947,480 but also introduced new international trade law disciplines
on the international trade in services in the GATS, technical standards,481 sanitary and
phytosanitary measures,482 and intellectual property.483 Another important outcome of the
Uruguay Round was the creation of a binding dispute settlement mechanism.484
During the Uruguay Round, ‘a specialised policy elite’– employees of the
GATT/WTO secretariat and a broad range of ‘experts’ – took over the gradual development
and administration of the multilateral trading system.485 These elites were ‘insulated from,
and not particularly interested in, the larger political and social conflicts of the age’486 and
shared a common set of neoliberal normative values (ethos or ideology) on the nature and
goals of international trade, the relationship between trade law, and politics and the
boundaries of domestic regulatory autonomy.487 The main goal of the international trading
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system, as advanced by these policy elites, was no longer ‘embedded liberalism,’ but the
continued, gradual liberalisation of trade.488 International trade and globalisation became
an imperative for any trade policy measure, subordinated to the domestic economic, social,
and political priorities, and an ‘end in itself’.489 Under the influence of these policy elites,
the WTO dispute settlement system, which had exclusive competence to enforce WTO
rules, became largely ‘self-referential’ and gave little weight to other international rules,
such as those governing human rights.490
This shift in the dominant discourse affected the behaviour of WTO members.491
Compared to the previous system under GATT 1947, the WTO dispute settlement system
was used to challenge a broader range of domestic policy issues.492 As a result, in addition
to traditional trade-related questions such as tariffs and quotas, WTO dispute settlement
bodies increasingly had to evaluate compliance with the new trade rules of domestic health
and environment standards, cultural policies, and regulation protecting public morals.493 In
addition to domestic regulation discriminating on the basis of origin (‘de jure
discrimination’),494 which was a primary matter of concern in the GATT 1947, from the
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late 1980s onwards, an increasing number of disputes focused on de facto discrimination.
These were the domestic measures that did not specifically aim to discriminate against
foreign goods in favour of domestic ones based on their origin, but rather, on a domestic
regulatory purpose (e.g. health or environmental protection).495
The WTO caselaw that emerged from these disputes demonstrates a neoliberal shift
in the trade adjudicators’ interpretative techniques.496 The WTO adjudicating bodies
increasingly refrained from considering regulatory intent when assessing whether a
particular domestic measure resulting in discrimination between domestic and foreign
goods or services violated the relevant trade agreement and was, therefore, protectionist.497
Instead, the focus shifted towards the economic impact on the competitive opportunities
of foreign goods and the effects on competition between products or services.498 These
developments led to an equivalence between trade-distorting measures, discrimination, and
protectionism.499
This equivalence between discrimination and protectionism had two practical
implications. First, it altered the baseline between legitimate regulation and protectionism,
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thus making the term protectionism much more capacious. This, in turn, left a much
narrower domestic regulatory space to protect non-economic values, such as the
environment, labour rights, animal welfare, and human rights. Second, by refraining from
any consideration of regulatory intent in the assessment of violations of international trade
commitments, the WTO adjudicating bodies transferred the centre of gravity in the
consideration of regulatory purposes towards the all-important general exceptions
contained in GATT 1994 Article XX and GATS Article XIV.500 This shift had an important
consequence for the domestic regulatory space: while the burden of proof of an alleged
violation of a trade obligation is normally on the complaining party, the burden of proof
that all the conditions of a necessity test have been met are on the party whose regulatory
measure is contested.501 Moreover, this is not just ‘a question of technical burden of proof,’
as Weiler argues, but ‘a question of cultural identity, the way a society wishes to understand
its internal hierarchy of values.’502 The relegation of values competing with the
liberalisation of trade to exceptions, ‘establishes the WTO as a system of symbolic
normative hierarchy wherein the default norm is the integrity of the market and liberalized
trade.’503 In this way, regulations in the public interest that interfered with international
trade commitments were effectively put in a defensive position, facing the requirement of
the necessity test and the requirements of the chapeau of the general exceptions.504
Although the interpretation of the general exceptions and, in particular, the necessity
test has been uneven throughout the years,505 one thing has remained stable: it is a
particularly difficult test to meet.506 The interpretation of the general exceptions, which
have become the core mechanism to distinguish between domestic measures that are
legitimate and those that are protectionist,507 has created a ‘protectionist bias’; that is, an
inclination to protect the interests of trade-oriented stakeholders that ‘may be inconsistent
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with the human rights interests of consumers in maximum equal liberty and open
markets.’508 For example, as discussed in Section 2.3.2 above, in the interpretation of the
‘reasonably available’ test – the benchmark for the assessment of whether a particular
trade-inconsistent domestic measure meets the ‘necessity’ requirement of the general
exception509 – WTO adjudicating bodies assess whether an alternative measure that
provides the same level of protection of the public interest or objective pursued by a tradeinconsistent measure without prohibitive cost or substantial technical difficulties is
available.510 Inconsistency in the interpretation of what ‘the same level of protection’ and
‘prohibitive’ costs entail, in some cases amounted to the consideration of an actual level of
protection achieved by a contested measure (rather than a desired level of protection
subjectively determined by the state and not (yet) necessarily achieved), and a disregard of
high administrative and enforcement costs. Such inconsistencies left WTO members a
much narrower regulatory space than the wording of the test might otherwise suggest.511
The reality is that a less trade-restrictive measure is, in theory, almost always reasonably
available in the imaginary ‘toolbox of effective nontrade policy instruments’ mentioned
above.512 As argued in Section 2.3.2 above, despite the fairly consistent language in WTO
case law that the less restrictive alternative should be real rather than hypothetical, this
logic has not always been followed in practice.
Recently, under sharp waves of critique and public discontent with the WTO’s practice
of reframing regulatory approaches protecting non-economic values as barriers to trade,
the WTO attempted to restore its legitimacy by trying to give more deference to the levels
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of protection of domestic societal interests.513 It does not seem to be working. As Andrew
Lang neatly put it,
[i]n the lingua franca of trade professionals, ‘the toothpaste was out of the tube,’
and it was simply not possible to return to a trade regime which was narrowly
focused on (say) border barriers, and only a small subset of domestic regulations
which had direct and immediate impacts on trade flows.514
However, this does not mean that restoring such legitimacy is insurmountable in the
future.
After the Uruguay Round, WTO multilateral negotiations have not made any
significant progress in the further liberalisation of international trade beyond what could
be achieved through a neoliberal interpretation of existing rules.515 Instead, international
trade law-making moved to bilateral and regional fora where multiple bilateral and
plurilateral preferential trade and investment agreements have been concluded around the
world (some 2300 bilateral investment treaties and 306 regional trade agreements are in
force).516 These agreements have structured and furthered the integration of national
economies into a single world economic order.517 As opposed to WTO negotiations, where
consensus of all parties is required, bilateral and regional negotiations make it easier for
certain states to advance a new form of the neoliberal discourse – that of global digital trade
– to achieve an ever-deeper trade liberalisation.518 Drawing a parallel with the redefinition
of protectionism as ‘new protectionism’ in 1970s, the next Section discusses how the
redefinition of protectionism as ‘digital protectionism’ may have contributed to such a
transition.
3.3 Digital protectionism: the latest wave of trade constraints on regulatory
autonomy
As noted in the Introduction to this thesis, the last decade has witnessed a trend
towards regulating electronic commerce and digital trade in bilateral and regional trade
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agreements.519 These changes have occurred against a background comprised of the idea
that globalisation is a net positive, on the one hand, and the development of new
information technologies that allow for an almost instant exchange of information,
services, and capital, on the other hand. As personal and other data became an essential
component of cross-border trade, ensuring its unrestricted cross-border flow became an
important yet contentious point in the negotiations of ‘new generation’ international trade
agreements. These negotiations coincided with the discourse of digital trade advanced by
the United States, stressing the economic benefits of digital trade and exposing the
downsides of restrictions on cross-border flows of personal data – which are also
sometimes referred to as data localisation requirements520 – labelling them as ‘digital
protectionism’. This label, as the Chapter explains below, is, in particular, often attached
to the EU restrictions on cross-border transfers of personal data, explained in Section
2.2.1.3 above, by those criticising the EU approach.521 It is that set of rules that is more
often showcased as being detrimental to international trade, and described as
protectionist.522
In spite, or perhaps because, of this, EU politicians also regularly express their
disapproval of digital protectionism.523 Although the EU and US discourses on digital trade
are ostensibly woven with similar terminological threads of digital protectionism, such
discourses are inchoate and fundamentally diverge in their views on the underlying values
and policy objectives of digital trade.524 Although in both cases powerful economic
interests may have played a role in constructing the discourse, when it comes to the
interplay between digital trade and the protection of privacy and personal data, unlike the
United States, the European Union is bound by internal constitutional constraints, already
discussed in Chapter 2, and elaborated upon in more detail in Chapter 5 of this thesis. It is
this divergence that could explain why the attempt to redefine protectionism – and narrow
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domestic regulatory space to protect personal data – has ultimately been reflected in the
US-led, and not the EU-led, trade agreements.525
The European Union’s restrictions on cross-border transfers of personal data
undoubtedly impose limitations on international trade. The key question is, however,
whether such restrictions can appropriately be labelled as ‘protectionist,’ and if so, what the
consequences of using this label might be in future policy decisions. This Chapter addresses
this question in Section 4.
3.3.1 The digital trade discourse(s)
As shown above, in showcasing the economic benefits of free cross-border data
flows, the narrative of digital trade often presents domestic privacy and data protection
regimes (as well as their international divergence) as digital trade barriers. A number of
economic arguments, advanced primarily by the US government, European, and US protrade think tanks (but also by several academics), are used to explain why restrictions on
cross-border flows of personal data or data localisation requirements hamper digital trade.
For instance, an influential McKinsey & Company report argued that in 2014 alone, crossborder data flows generated $2.8 trillion in value.526 An earlier study conducted for the US
Chamber of Commerce by the pro-trade think tank, the European Centre for International
Political Economy (‘ECIPE’) warned of the negative welfare effects on the EU economy
if cross-border data flows were to be disrupted by the then-draft GDPR.527 A number of
other ECIPE studies predict that the removal of restrictions on cross-border flows of
information would increase imports of services, on average by five percent.528 These
studies feed into the lobbying activities of export-oriented service industries around the
world.529 In a similar vein, in a taxonomy of trade restricting measures prepared by the
United States International Trade Commission (‘USITC’), the EU data protection
framework (which, unlike US law, requires a higher level of data protection complemented
by restrictions on cross-border transfers of personal data), is mentioned as restricting

525

See Fefer, Morrison, Akhtar (2019), pp. 21–23 (2019).
Manyika, Lund, Bughin, Woetze, Stamenov, Dhingra (2016), p. 10. See also U.S. Chamber of
Commerce, Hunton & Williams LLP. (2014), pp. 1–2.
527
Bauer, Erixon, Krol, Lee-Makiyama (2013), p. 3.
528
See Ferracane, van der Marel (2018b) ( ‘Our analysis predicts that, if countries lifted their restrictions
on the cross-border flow of data, the imports of services would rise on average by five percent across all
countries, with obvious benefits for local companies and consumers who could access cheaper and better
online services from abroad’.)
529
See, e.g., Global Services Coalition Statement on Digital Trade. (2017) (quoting Manyika, Lund,
Bughin, Woetze, Stamenov, Dhingra (2016), and several ECIPE studies and ‘calling[ing] for negotiators of
ongoing or future negotiations related to data flow including FTAs/EPAs to make their utmost efforts to
agree on strong and effective provisions which guarantee free flow of data, and prohibit forced data
localization and requirements for provision of software source code, while applying appropriate and
effective protection and security for personal data’.)
526

100

international digital trade in several sectors.530 The USITC and ECIPE stress that, generally
speaking, restrictions on cross-border transfers, in addition to substantive rules restricting
the use of personal data and data localisation measures, increase the costs of conducting
business for multinational companies.531 More specifically, researchers associated with the
ECIPE argue that restrictions on cross-border data flows reduce (or, in other words,
restrict) imports of data-intensive services.532
As any user of Facebook can attest, personal data, viewed as an economic asset, also
constitutes an important ingredient of AI-based systems and algorithms, an input in the
production of many digital services, production processes, and logistics.533 In other words,
it is a factor of production.534 Foreign providers of such services, including targeted
marketing companies, are in a less favourable position than domestic providers that do not
have to comply with cross-border transfer restrictions to provide the same services
domestically.535 In addition, restrictions on flows of data are viewed not only as detrimental
to ICT services, but also for trade in goods and services generally, as they may result in
companies choosing a less efficient mode of production (or supply) of services. 536 Global
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information flows allow multinational companies to operate globally without an
international physical presence.537 Some academics also argue that restrictions on data
flows may limit the possibilities of the world-wide aggregation of personal data and are
thus threatening technological advances in such areas as cloud computing and AI. 538 In a
similar vein, the US Chamber of Commerce and Hunton & Williams warned that such
restrictions may turn the ‘Internet’ into a ‘splinternet,’ paving the way to economic
stagnation.539
3.3.2 Framing data protection as ‘digital protectionism’ in the digital trade discourse
Discourse matters, and the discourse is changing. Political, academic, and societal
debates on cross-border data flows now revolve around terms such as ‘digital
protectionism,’ ‘data protectionism,’ data nationalism,’ ‘innovation mercantilism, ‘data
colonialism’ and ‘digital colonialism’.540
That said, the view that restrictions on cross-border flows of personal data could
favour domestic industries is not new.541 As early as 1978, John Eger raised a concern that
the restrictions on cross-border flows of personal data adopted by some EU countries and
envisaged to be introduced on an EU level might, in practice, not only be used to protect
privacy and national sovereignty, but also ‘to protect domestic economic interests’ as
indirect barriers to trade.542 It is only recently, however, that the term ‘digital
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protectionism’ was coined to refer to such restrictions.543 For example, in a non-paper for
the discussions on electronic commerce at the WTO, Japan stressed the necessity ‘to address
emerging “digital protectionism”’ as a prerequisite for ‘open, secure, and reliable global ecommerce environment that will promote and facilitate cross-border digital trade.’544
Relying on the definition of barriers to digital trade by USITC, Aaronson defined digital
protectionism as ‘barriers or impediments to digital trade, including censorship, filtering,
localization measures, and regulations to protect privacy.’545 Other academics, most
notably Chander and Lê, argued that ‘[w]e must insist on data protection without data
protectionism. A better, safer Internet for everyone should not require breaking it apart.’546
Similarly, Burri called upon international legal scholars to ‘stress the dangers of data
protectionism, often under the disguise of legitimate objectives, such as national security
or privacy protection.’547 At the same time, Burri points out that not only divergent
approaches to data privacy and protection (which is arguably the crux of the cross-border
data flow problem), but also standards of data protection that are too low could be viewed
as barriers or obstacles to trade.548 This is, in part, because consumer confidence and trust,
she argues, are a precondition for well-functioning digital trade.549 This leads to a search
for an optimal level (from a trade perspective) of protection rather than a complete absence
of protection.550
The US administration’s recent rhetoric centred on the notion of data protectionism
seems to be based exactly on this logic. US trade experts and the administration have used
harsh language to characterise the European Union’s privacy and data protection
framework.551 Work by Aaronson demonstrates how the US administration routinely uses
the terms ‘protectionism’ or ‘digital protectionism’ to refer to EU-style privacy and
personal data protection regimes.552 Yet, in parallel to attaching the (negative) label
‘protectionism’ to – what it sees as too much – privacy protection, the US government has
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also at times criticised situations with too little privacy protection on instrumental grounds,
arguing that insufficient consumer privacy protection can stifle electronic commerce.553 It
seems to agree that the protection of privacy and personal data are crucial to maintaining
consumer trust in digital technologies, which is in turn indispensable for the strong and
orderly development of electronic and digital commerce.554 As this Chapter argues in
Section 3.4, this is not a mere ‘inconsistency in the US arguments on this issue,555 but
indeed a fundamental question of a baseline – or optimal level of protection – that
delineates ‘useful’ (and possibly indispensable) protection from excessive protection (that
one would then label ‘protectionist’ to try to lower it). In Section 3.4, this Chapter returns
to the key role of discourse in drawing this baseline.
Authors associated with ECIPE and Baker & McKenzie, have characterised the EU
data protection framework as ‘disproportionate and potentially protectionist’.556 This
resonates with Beattie’s article in the Financial Times comparing the European Union’s
approach to resistance to genetically modified organisms (‘GMOs’) on public health
grounds – a topic around which the battle between the European Union and United States
lasted for at least two decades.557 Even the then US President Barack Obama, reacting to
the antitrust and data protection enforcement actions against US tech giants Google and
Facebook in the European Union, publicly insinuated the European Union was merely
pursuing its own ‘commercial interests’.558
As alluded to above, despite being criticised for pursuing potentially protectionist
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restrictions on transfers of personal data, the EU itself is also actively seeking to remove
measures it labels as digital protectionism.559 If one looks at the EU not as a homogenous
institution but as a composition of different subsystems (primarily at the EU and member
states levels) with different goals and decision-making processes that determine the
European Union’s external (trade) and internal policies, then the situation is less clear.560
The issue becomes even more complicated if one also takes into account that, in the
European Commission, different departments (directorates general) are responsible for
international trade (DG Trade)561 and fundamental rights (DG Just).562
After the 2008 worldwide financial crisis, the European Commission changed its
discourse; in its new discourse, trade liberalisation was ‘consistently presented … as a
desirable and even necessary solution to the crisis and protectionism as a mistake from the
past that has to be avoided.’563 (emphasis in the original). This rhetoric targeted not only
the European Union’s trading partners, but also the traditionally more protectionist EU
member states that were opposed to the European Union’s bilateral concessions that could
harm their domestic industries.564 Faithful to its longstanding course towards further
liberalisation of trade and with an eye toward benefiting from globalisation, in its 2015
Communication ‘Trade for All,’ the European Commission contended that ‘the free flow
of data across borders has become more important for European competitiveness in
general.’565 In November 2016, the EU trade commissioner Cecilia Malström noted that
‘in the digital age, restrictions on cross-border data flows inhibit trade of all kinds, and may
amount to “digital protectionism.”’566 She committed to using international trade deals as
a means for setting the rules for digital trade.
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Where, then, one might ask, is the issue, if everyone agrees on the ills of digital
protectionism? It follows from the fact that, when it comes to the rights to privacy and the
protection of personal data, the European Union’s opposition to digital protectionism is
now on a wholly different trajectory. The EU approach in this respect shifted in 2015
following a push-back by the European Parliament,567 EU-member states,568 academics,569
and civil society,570 to the European Union’s digital ‘free trade’ policy, which made it
apparent that such a policy ‘should not undermine European levels of protection and
democratic policy-making’.571 This shift is apparent, for example, in the 2017
Communication ‘Exchanging and Protecting Personal Data in a Globalised World,’ where
the European Commission carefully carved out privacy protection from ‘protectionism’ by
highlighting that ‘European companies operating in some third countries are increasingly
faced with protectionist restrictions that cannot be justified with legitimate privacy
considerations.’572
In sum, while the European Union and the United States frame their digital trade
discourses in similar terms, they clearly do not agree on the right balance to be struck
between the economic benefits of digital trade, on the one hand, and societal values, such as
the protection of the rights to privacy and personal data, on the other.573 Both trading
partners, however, do seem to agree that the term ‘protectionism’ has a negative valence.
In practice, however, the European Union and the United States apply their own standards
and values to measure what digital protectionism is abroad as a result of regulatory
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divergence on a number of domestic policies that affect digital trade, including privacy and
data protection.574 While both the European Union and the United States recognise, in
theory, that privacy and data protection are important values, they diverge quite jarringly
on what the ‘correct’ level of such protections should be.575 In other words, there is a deep
disagreement on where to draw the line between protection and protectionism. This is the
issue to which this Chapter returns below. The next Section, however, adds one more layer
to the analytical edifice and turns to the business interests that underpin the shifts in the
discourse.
3.3.3 Business interests behind the ‘digital trade’ discourse
In Section 2.2.4.3 above, this Chapter explained how a policy favouring liberalisation
of trade, just as a policy favouring domestic regulation limiting free trade (which is often
presented by those favouring free trade, as protectionist), can be captured. In following
pages, this Chapter demonstrates that not only the economic benefits of cross-border digital
trade but also certain business interests profiting from the absence of restrictions on crossborder transfers are shaping the ‘digital trade’ discourse.
The United States was one of the first WTO members to adopt a so-called ‘digital
trade’ agenda back in 2002.576 Historically, the United States has a ‘strong competitive
advantage in the digital economy… .’577 As Aaronson has argued, by making the campaign
against digital protectionism an essential element of its international trade policy as
demanded by the global US-based internet platforms, the United States is trying to promote
a global internet, free of barriers to entry, while preserving its declining internet
dominance.578 Some observers suspect that the United States applies the ‘digital
protectionism’ label to any domestic regulation that reduces its market share abroad in this
space.579 This echoes the above-mentioned ‘diminished giant syndrome,’ a term coined
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by Bhagwati to refer to the US trade policy in the 1970s, which used new protectionism to
reshape the international trading order to its advantage.580 American tech companies view
initiatives to control domestic data space in several countries, including through restrictions
on data flows (e.g. those adopted in China, Australia, India, Russia, Thailand, Turkey, and
the United Arab Emirates), as threats to their business model.581 As a result, the executives
of these companies, often relying on the research of specialised think tanks, activated their
lobbying activities with trade policy officials to ‘do a better job of limiting digital
protectionism’.582
A 2016 study showed that tensions around cross-border data flows have intensified
due to an increase in the use of the label ‘digital protectionism’.583 Based on the analysis of
data on political spending (lobbying, campaign contributions, and other forms of political
activism), the authors of the study were able to claim convincingly that powerful US tech
companies (including large corporations like Google, Facebook, Amazon, Microsoft, and
Apple, as well as smaller firms such as LinkedIn, Airbnb, and Expedia) and industry
associations (such as the Business Software Alliance, Information Technology Industry
Council, and the Software & Information Industry Association)584 played a crucial role in
the formation of the US’s ‘digital trade agenda,’ prioritisation of cross-border data flows in
international trade policy, and increase in pressure on domestic regulations restricting such
flows.585 These political efforts, as well as fears concerning the diminishing technological
advantage of the United States in the global digital economy, made the ‘digital trade agenda’

See Bhagwati (1993a), p. 22 (‘The American mood parallels Great Britain’s at the end of the nineteenth
century . . . . As was Great Britain at that time, America has been struck by a “diminished giant syndrome”—
reinforced by the slippage in the growth of its living standards in the 1980s’.)
581
See, e.g., Aaronson (2015a), p. 684 (‘[P]olicymakers from [China, Australia, India, Russia, Thailand,
Turkey, and the United Arab Emirates] were increasingly determined to control the Internet within their
borders and facilitate the rise of domestic Internet firms Many US based Internet companies saw in these
actions a threat to their bottom lines’.)
582
Ibid. Aaronson notes, for example, that Google used the research of a Canadian think-tank to document
how more than 40 governments instituted broad scale restrictions of information flows. See also Morozov
(2015).
583
Azmeh, Foster (2016), p. 11 (‘[T]ensions around cross-border data flows. Such tensions have been
brought to the fore by the growing use of socalled ‘digital protectionism’ in a number of countries’.)
584
Ibid., pp. 12–14 (‘In the US, political spending by these firms have in-creased substantially over the last
few years making internet and new ‘tech’ companies one of the strongest lobbying sectors in Washington ….
This included major spending from large companies such as Google, Facebook, Amazon, Yahoo, Apple,
EBay, Microsoft, and Apple, but also younger firms such as Snapchat, Rapidshare, Linkedin, Dropbox,
Twitter, Airbnb, Expedia, in addition to industry associations’). See also UNCTAD. (2019), pp. 88–89,
(‘[Global digital platforms]’ have an interest in lobbying for international rules and regulations that allow to
enable them to leverage their business models. Indeed, in the past few years, technology companies have
replaced the financial sector as the biggest lobbyists, and major platforms have spent considerable resources in
key locations’.)
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See Azmeh, Foster (2016), p. 19 (‘Many of the policies demanded by the industry were reflected in the
US trade policy and in the ‘digital dozen’ principles adopted by the USTR. … Similarly, the trade promotion
authority (TPA) listed digital trade and cross-border data flows as principle negotiating
objectives of the United States’.)
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‘a key part of the US trade policy in future multilateral and bilateral agreements’.586
Due to absence of reliable granular information on lobbying at the EU institutions,587
no similar research seems to exist on the lobbying activities on digital trade at the EU level.
The EU Transparency Register, which discloses information on interest groups affecting
decision-making in the European Union, does not contain statistics on interest group
spending in each particular area.588 The available information, however, demonstrates that
not only big US tech companies, such as Google, Apple, Facebook, Amazon, and
Microsoft,589 but also large European industry associations, such as Business Europe and
Digital Europe, annually spend several million Euros on lobbying activities at EU
institutions involving digital trade, cross-border data flows, and personal data protection. 590

Ibid., p. 30; see also Selby (2017), p. 217 (‘It is not surprising to see the US government push strongly
in the next generation of international trade agreements to restrict efforts to implement data localization in
other countries’.)
587
To the knowledge of the author, the EU Transparency Register is the only reliable source of information
on lobbying activities and spending at the EU institutions. The problem is, however, that while registration
in the Register is mandatory for lobbying at the European Commission, this is not the case for lobbying at
the European Parliament and the Council. Furthermore. Furthermore, the lobbying spending indicated in
the Register is not granular enough, as it is not possible to see the amount spent on lobbying efforts on each
specific topic. In addition, there is also no control mechanism to verify that information is accurate and upto-date. See Antypas (2018); Timmermans (2019); Nielsen (2019).
588
See EU TRANSPARENCY REGISTER, Homepage,
https://ec.europa.eu/transparencyregister/public/homePage.do
589
See Azmeh, Foster (2016), pp. 12–13, 12 fn.5; EU TRANSPARENCY REGISTER, Registrant Profile:
Google, http://ec.europa.eu/transparencyregister/public/consultation/displaylobbyist.do?id=0318194556059 (showing that Google spent more than eight million Euro on lobbying activities in the European Union in
2018); EU TRANSPARENCY REGISTER, Registrant Profile: Amazon Europe Core SARL,
http://ec.europa.eu/transparencyregister/public/consultation/displaylobbyist.do?id=36611791442610&isListLobbyistView=true (showing that Amazon spent more than 1.75 million Euro on lobbying
activities in the European Union in 2019); EU TRANSPARENCY REGISTER, Registrant Profile: Microsoft
Corporation,
http://ec.europa.eu/transparencyregister/public/consultation/displaylobbyist.do?id=080116295921&isListLobbyistView=true (showing that Microsoft spent more than five million Euro on lobbying
activities in the European Union from July 2018 through June 2019); EU TRANSPARENCY REGISTER,
Registrant Profile: Apple Inc.,
http://ec.europa.eu/transparencyregister/public/consultation/displaylobbyist.do?id=588327811384-96
(showing that Apple spent more than two million Euro on lobbying activities in the European Union from
October 2018 through September 2019); EU TRANSPARENCY REGISTER, Registrant Profile: Facebook
Ireland Limited,
http://ec.europa.eu/transparencyregister/public/consultation/displaylobbyist.do?id=2866642783574&isListLobbyistView=true (showing that Facebook spent more than 4.25 million Euro on lobbying
activities in the European Union in 2019). Unfortunately, the E.U. Transparency Register does not break
down these costs by topic.
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See EU TRANSPARENCY REGISTER, Registrant Profile: BusinessEurope,
http://ec.europa.eu/transparencyregister/public/consultation/displaylobbyist.do?id=3978240953-79
(showing that Business Europe spent more than four million Euro on lobbying activities in the European
Union in 2019); EU TRANSPARENCY REGISTER, Registrant Profile: DigitalEurope,
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3.3.4 Measures banning ‘digital protectionism’ in recent trade agreements
Just as in the neoliberal discourse of the 1970s and 1980s, the modern digital trade
discourse(s) are reflected in recent international trade agreements, which increasingly
include dedicated chapters on electronic commerce and digital trade (‘digital trade
chapters’).591 Such chapters tackle a range of domestic policies affecting cross-border
digital commerce592 (‘digital trade provisions’), but this Chapter only focuses on those
concerning cross-border data flows.
WTO members have not yet achieved a multilateral consensus on the design and
scope of digital trade provisions, which have thus far only appeared in bilateral and
regional trade agreements, and have somewhat overshadowed the WTO’s multilateral
efforts in this area.593 Although the proposals on electronic commerce in the WTO
increasingly focus on barriers to digital trade and digital protectionism,594 the WTO has not
yet made any progress on this issue. It remains to be seen how the above-mentioned
negotiations on electronic commerce, which started in 2019, will play out. Despite a
seemingly firm consensus on the use of the terms ‘digital trade’ and ‘digital protectionism’
– the axes around which the discourses governing international negotiations revolve – the
value structures underlying these discourses diverge, as the US and the EU example above
illustrates. This Section explicates how the international trade provisions on cross-border
data flows advanced by the United States and the European Union mirror this divergence.
In the spirit of its digital trade agenda, the United States has been a pioneer in
including provisions on free cross-border data flows in international trade agreements.595
Although the United States has advocated regulating information flows via international

with Commissioners, Members of their Cabinet or Director-Generals since 01/12/2014 under its current
ID number in the Transparency Register: 64270747023-20,
http://ec.europa.eu/transparencyregister/public/consultation/displaylobbyist.do?id=6427074702320&pdf=true (showing that Digital Europe was active on the topics of trade, data flows, artificial
intelligence, and GDPR).
591
See, e.g., CPTPP.
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See, e.g.,. Art. 14.5 CPTPP (outlining the endeavors each party to the agreement must make in
maintaining a legal framework governing electronic transactions domestically).
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See Burri (2017c), p. 417 (‘As the Doha negotiations continue to make little progress, the multilateral
venue of rule-making has been seriously undermined and this has triggered forum-shopping—bilaterally,
regionally, or through plurilateral initiatives’.)
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See Mitchell, Mishra (2018), p. 1111 (‘The majority of the recent proposals on electronic commerce
circulated by WTO Members in recent years tend to focus on regulatory barriers to digital trade. In
particular, they emphasize digital protectionism’.)
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Aaronson (2016b), p. 59 (‘The United States is the Paul Revere of digital protectionism, using naming
and shaming to condemn such policies’.); see also Aaronson (2015b), p. 507; U.S. Chamber of Commerce
(2014), p. 3; Geist (2018) (‘The CPTPP also includes a specific exception for financial services, ironically
at the insistence of the US Treasury, which wanted to retain the right to establish restrictions on financial
data flows’.)
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trade rules roughly since the 1980s,596 the first time a non-actionable (or non-binding),
horizontal provision on free cross-border data flows appeared in its trade agreement was in
the electronic commerce chapter of the 2012 US-Korea free trade agreement (KORUS).597
The United States later proposed a binding horizontal provision – a demand of key US
lobbies as explained above – in the drafts of the currently stalled TTIP and TiSA.598 The
e-commerce chapter of the CPTPP similarly includes a legally binding horizontal
obligation on the free cross-border data flow of information, including personal data, which
states that ‘[e]ach Party shall allow the cross-border transfer of information by electronic
means, including personal information, when this activity is for the conduct of the business
of a covered person.’599
This provision was included in CPTPP before the US withdrawal from the
agreement600 and remained unchanged in the final version of the agreement concluded
without the United States.601 The USMCA – a revision of the North American Free Trade
Agreement (‘NAFTA’) – includes a similar provision.602 Including such provisions in
recent trade agreements is a US priority.603 The US proposal for the ongoing e-commerce
talks at the WTO and the recent US-Japan Digital Trade Agreement replicates the ‘golden
standard' provisions on digital trade.604 This move, against the background of trade

See Aaronson (2015a), p. 672 (noting that the issue of free flow of information in trade agreements ‘is
not new; in the 1980s, with the advent of faster computers, software, and satellites, officials from some states,
including the US and Japan, wanted to include language governing the free flow of information in trade
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negotiations as it related to digital trade in goods and services and cross-border data flows).
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restricting measures in traditional trade sectors,605 illustrates the strategic importance of
digital trade for the US economy.
As compared to prior US-led free trade agreements, both the CPTPP and USMCA
not only contain an exception from a free data flow provision for regulation pursuing
important domestic public policy objectives, but also a dedicated article on the protection
of personal information.606 In both cases, the structure and text of the exception strongly
resemble those of Article XIV(c)(ii) of GATS. For example, Article 19.11(2) of the
USMCA, states the following:
This Article does not prevent a Party from adopting or maintaining a
measure inconsistent with paragraph 1 that is necessary to achieve a
legitimate public policy objective, provided that the measure:
(a) is not applied in a manner which would constitute a means of arbitrary
or unjustifiable discrimination or a disguised restriction on trade; and
(b) does not impose restrictions on transfers of information greater than are
necessary to achieve the objective.607
In both the USMCA and CPTPP, the exceptions do not specifically identify privacy
and data protection by name, or any other particular policy objective.608 It can be reasonably
argued that privacy and data protection would fall under such exceptions, as these policy
interests are among the public policy goals that are most likely to be affected by the free
cross-border data flow provision. The above-mentioned necessity test – the benchmark to
evaluate the consistency of domestic regulation with the conditions of the exception –
requires an objective assessment.609 The USMCA also clarifies that ‘[a] measure does not
meet the conditions of this paragraph if it accords different treatment to data transfers solely
on the basis that they are cross-border in a manner that modifies the conditions of
competition to the detriment of service suppliers of another Party.’610 This ties in with the
interpretation of the necessity test in the WTO general exceptions discussed in Sections

See Chow, Sheldon, McGuire (2019), p. 2151 (‘[T]he Trump Administration is following a path of
economic nationalism and pushing back with threats of not playing by the accepted rules of international
governance’.); see also Handley, Limão (2017), pp. 141–143.
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Art. 14.11(2) CPTPP and Art. 19.11(2) USMCA contain an exception for the free cross-border data flow
provision; Art. 14.8 CPTPP and Art. 19.8 USMCA contain a provision on the protection of personal
information.
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Art. 19.11(2) USMCA (emphasis added).
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See ibid.; Art. 14.11 CPTPP.
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Instead of the ‘necessity’ requirement, exception in Art. 14.11(2) CPTPP provides that restrictions
should not be ‘greater than are required to achieve the objective’. This difference seems, however, purely
semantic, and according to the WTO Secretariat, is yet another way to convey the concept of ‘necessity’.
See WTO, Note by Secretariat, ‘Necessity tests’ in the WTO, S/WPDR/W/27, 2 December 2003, para.
I.A.5.
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2.3.2 and 3.2.4.3, and does not recognise regulatory intent as a factor in the necessity test
assessment.
The provision for the protection of personal information in the USMCA includes not
only aspirational provisions for the protection of personal information but also a number
of binding obligations:
1. ‘[To] adopt or maintain a legal framework that provides for protection of
personal data of users of digital trade,’ featuring the APEC Privacy
Framework and the 2013 OECD Guidelines governing the Protection of
Privacy and Transborder Flows of Personal data as examples of such
frameworks;
2. To implement key data protection principles such as a limitation on the
collection of data, data quality, purpose specification and a requirement that
‘any restrictions on cross-border flows of personal information are necessary
and proportionate to the risks presented’;
3. A transparency requirement that parties publish information on how
individuals can pursue a remedy in case of violation of personal information
protections and on how companies can comply with the local personal
information protection requirements; and
4. To cooperate with regulations towards developing mechanisms of
compatibility between the parties’ data protection regimes and an
endorsement of APEC Cross-Border Privacy Rules (CBPR) system as a
‘valid mechanism’ to facilitate cross-border information flows while
protecting personal data.611
This provision transplants the US approach to the protection of personal data as a
consumer right. Explicit mention of the 2013 OECD Guidelines and the APEC CBPR
reflects the economic approach to the protection of personal data as a precondition for
digital trade.612 This way, privacy and personal data protection become normalised – or
redefined – as tools of international trade and are viewed as trade values.613
The European Union’s digital trade discourse has also produced several ‘new
generation’ international trade agreements that contain, in addition to the usual chapters on
trade liberalisation, specific chapters on electronic commerce that included predominantly
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Art. 19.8 USMCA.
Ibid.; see Yakovleva, (2018), pp. 484–485.
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aspirational provisions.614 However, so far, unlike the United States, the European Union
has taken a more cautious approach to cross-border data flows in trying to defend its
regulatory autonomy to protect the fundamental rights to privacy and personal data.615 So
far, none of the EU completed trade agreements include binding provisions on cross-border
data flows.616 As already mentioned above, in the course of the TTIP and TiSA
negotiations, such provisions, especially the exceptions from them for privacy and data
protection, became a contentious (and a turning) point in the European Union’s approach
to regulating cross-border data flows in trade agreements, which has affected its trade
negotiations with other trading partners.617 In the digital trade chapters of JEFTA and the
revision of the EU-Mexico Free Trade Agreements, the European Union explicitly
refrained from including a free cross-border data flow provision; these agreements only
contain a three-year review clause, which allows parties to reconsider this issue.618 Crossborder flows of personal data between the European Union and Japan were eventually
routed through a mutual adequacy decision granted by both parties to each other (the
European Union – in accordance with the GDPR) shortly before JEFTA took effect.619
As already mentioned in the Introduction, in 2018, the European Union agreed on
model provisions for free cross-border data flows and respective exceptions for privacy and
data protection.620 The European Union has already included these clauses in its proposals
for currently negotiated trade agreements with New Zealand, Australia, Chile, Indonesia,
Tunisia, and the UK and in its proposal for the recent WTO negotiations on electronic
commerce.621 Unlike an open provision on cross-border data flows in Articles 14.11(2) of
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text of the Agreement on the New Partnership with the United Kingdom, European Commission, 18 March
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the CPTPP and 19.11(1) of the USMCA, these model clauses, discussed in greater detail
in Chapter 4 of this thesis, contain an enumerated list of restrictions on cross-border data
flows.622 This article is formulated in a way that makes the European Union’s own
restrictions on cross-border transfers of personal data a priori not subject to the prohibition
to restrict cross-border data flows. Furthermore, the clauses also embody the recognition
that ‘the protection of personal data and privacy is a fundamental right and that high
standards in this regard contribute to trust in the digital economy and to the development
of trade.’623 In addition, it provides for a broad exception for domestic privacy and data
protection rules,624 which is fundamentally different from, and sufficiently broader than,
those included in the CPTPP and the USMCA in at least three ways. First, it integrates into
a trade agreement a different normative approach to protecting the rights to privacy and
data protection – that of fundamental rights protection as compared to the instrumental
approach embedded in the CPTPP and the USMCA.625 Second, it recognises rules on crossborder data flows as a valid regulatory tool to protect the rights to privacy and personal
data.626 Third, it incorporates a subjective ‘it deems appropriate’ test similar to that
employed in national security exceptions in WTO agreements, as opposed to the objective
necessity test in the CPTPP and the USMCA.627
To sum up, in the light of the different digital trade discourses advanced by the United
States and the European Union, the contrast in the design of cross-border data flow
provisions and exceptions from such provisions for domestic regulation that protects
privacy and personal data illustrates the practical implications of a different baseline
between protection and protectionism within a particular discourse.
3.3.5 The ‘Digital protectionism’ label as a trigger to redefine ‘barriers to trade’

border data flows. EU proposal for a Digital trade title in the Trade Part of a possible modernised EU-Chile
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proposal for a Chapter on Digital Trade of the EU-Indonesia FTA, 27 July 2017. The European Union tabled
its model clauses at a later stage in negotiations with these two countries. See, e.g., European Commission,
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Indonesia, July 2018.
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This Chapter argues that in the context of the expansion of ‘protectionism’ into ‘new
protectionism’ in the 1970s and 1980s that led to a fundamental redefinition of ‘barriers to
trade’ and the renegotiation of international trade rules, the coining of the term ‘digital
protectionism’ is a new trigger for another fundamental redefinition of what constitutes a
barrier to trade and, thus, deeper trade liberalisation. Simply put, by labelling certain
domestic policies such as restrictions on cross-border data flows, and data localisation
measures as digital protectionism, it is much easier to critique them, reject them, and put
competing policy interests such as privacy, data protection, or industrial policy in a
subordinate position. Moreover, in trade terms, affixing the digital protectionism label to
another country’s policy decision and insisting on the efficiency gains of free trade
automatically puts that measure on the defensive.
At the dawn of the multilateral trading system governed by the discourse of
embedded liberalism, the term protectionism was meant to target measures intended to
protect domestic industry (as applied by the GATT for two decades or more). 628 Within
the discourse of neoliberalism, the term ‘new protectionism’ led to a removal of the intent
component of the test as a relevant factor in defining a protectionism measure. 629 The
increasingly frequent use of the term ‘digital protectionism’ seems to be heading in the
direction of questioning any form of regulation altogether.630 Despite the notable
differences in the scope and types of domestic policies outlawed by digital trade provisions
in the EU- and US-led trade agreements discussed in the previous Section, they have one
trait in common: they are not formulated as non-discrimination provisions.631 While a
challenge to restrictions on cross-border data flows or data localisation measures would
require the contesting party to prove discrimination if such measures were challenged
under the MFN obligation of the GATS, or the services chapters of post-GATS trade
agreements,632 this Chapter argues that such a challenge under the digital trade provisions
would not impose such a requirement because the measures prohibit restrictions on crossborder data flows or data localisation measures irrespective of their discriminatory
character.633 This means that a complainant need not establish discrimination. Put simply,
new digital trade provisions make it easier to challenge domestic regulation that interferes
with digital trade, and make the rate of successful challenges much more probable
compared to challenges under non-discrimination provisions.
Aaronson puts forward several theoretical

arguments about why digital
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630
Ibid., pp. 6, 8, 17.
631
Art. 14.11 CPTPP; Art. 19.11 USMCA.
632
See Marceau, Trachtman (2014), pp. 358–360.
633
See Art. 14.11CPTPP; see also Art. 19.11 USMCA.
629

116

protectionism is unlike other forms of protectionism and calls on the United States to lead
in redefining ‘protectionism’ for the digital age.634 Her arguments are based on the premise
that information is different from the objects of trade that the ‘old protectionism’ is
concerned with.635 The discussion above, however, shows that this redefinition has already
taken place. While it seems hard to disagree with the proposition that information is
different in nature from goods and services, does that difference imply ipso facto that there
is a sufficient reason to redefine protectionism? This implication is not obvious, as the
characteristics that delineate protectionism from protection – the discriminatory intent or
effect of domestic regulation – are not related to the objects of regulation. Therefore, the
rhetoric presenting the redefinition of ‘protectionism’ as ‘digital protectionism’ as a logical,
necessary step to respond to changing circumstances could be self-serving. Put differently,
it could be that, just as in the case of ‘new protectionism,’ that the emergence of ‘digital
protectionism’ is a product of a new digital trade discourse – and not the consequence of
digital transformation of trade – which serves particular business interests and not the
broader public interest.
All that said, provisions aiming at curtailing digital protectionism have already been
incorporated into several trade agreements.636 Given that a different conceptualisation of
digital protectionism has already led to diverging and potentially mutually inconsistent
digital trade provisions, a consensus on what digital protectionism means is necessary.
‘Digital protectionism’ is defined and interpreted within a particular discourse. It follows
that, to be able to reach a consensus on the meaning of ‘digital protectionism,’ countries
must agree on the discourse in the first place. As things stand now, though there is an
agreement on the use of the terms ‘digital trade’ and ‘digital protectionism,’ the value
structures underlying the discourse are vastly different. Using the example of privacy and
data protection, the following Section illustrates how fundamental values on which a
discourse is based affect the baseline between protection and protectionism.
3.4 The baseline between privacy protection and protectionism: the role of discourse
One variant of the digital trade discourse, advanced in particular by the United States
and demonstrated in Sections 3.3.1 and 3.3.2 above, tends to equate strict privacy and data
protection measures, such as restrictions on cross-border data flows, with a non-tariff trade
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barrier and, potentially, digital protectionism.637 However, even when some degree of
privacy and data protection are factored into this discourse of digital trade, the protection of
these interests is often presented as an economic necessity, a precondition for free trade
rather than a fundamental right and societal value beyond its economic utility.638 It is likely
to be presented as such because the use of the digital protectionism label features trade
values as natural and obvious, and forces policy makers to defend the measure against a
baseline of free trade, as non-protectionist. Regulatory conversations on privacy and data
protection within the economic digital trade discourse about the term ‘digital
protectionism’ thus implicitly bring in the normative goal of maximisation of wealth rather
than a set of goals interacting with, and counterbalancing each other.639
This Section unpacks the differences between economic and legal (fundamental
rights) approaches to data protection, exposes the limits of the economic approach to
privacy and data protection embraced by the economic ‘digital trade’ discourse, and calls
for a pluralist ‘digital trade’ discourse. It argues that, in shaping policy about the protection
of privacy and personal data beyond what is economically justified, it is more likely to be
labelled as protectionism in an economic discourse than in a pluralist discourse in which
the protectionism label loses some of its discursive power.
3.4.1 Normative approaches to privacy and data protection
There are at least two policy approaches to the protection of privacy and personal
data: (1) an economic approach in which personal data is viewed as an economic asset and
its protection is a precondition of data-intensive trade; and (2) a moral value approach in
which personal data is a materialised form of human behaviour and its protection is
directed not to data, but to an individual’s constitutional rights.640 While in the first case,
the normative goal of protection is to generate more trade in data, as individuals tend to
share more data when they believe it is protected,641 in the second case the aim is the
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protection of human dignity, autonomy, and privacy as values in themselves.642
From an economic perspective, protection of privacy and personal data has several
justifications, of which the creation and maintenance of consumers’ trust is most
prominently featured in the economic discourse on digital trade.643 This justification is
explicitly included in the text of several EU- and US-led trade agreements.644 This
economic approach serves as a normative rationale for the protection of personal data as a
commercial consumer right in the United States.645 By contrast, the moral value approach
views the protection of personal data rights from a broad societal perspective, as
contributing to the preservation of a free and democratic society, social equality, individual
autonomy, integrity, and self-determination.646 In addition, preventing and correcting
discriminatory harms caused by inappropriate use of personal data can (and should) be
seen as a matter of social justice.647
Importantly, these two approaches are not mutually exclusive, as economically
motivated protection contributes to the protection of a fundamental right, and fundamental
rights protection may have positive effects on digital commerce. The European Union is a
good illustration of how these two approaches can coexist, as it simultaneously advances
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both models in the domestic and international arenas.648 In the European Union, a strong
economic discourse – in which personal data and its protection are presented as enablers
of the digital single market – is counterbalanced by a fundamental rights discourse.649 It is
for that reason Polčák and Svantesson label the intertwined nature of economic and
fundamental rights considerations in data privacy a ‘Gordian knot’.650 On the one hand,
the EU privacy and data protection framework is deeply rooted in a European cultural
preference for strong privacy protection and is viewed as an integral part and key instance
of the protection of human dignity.651 However, as explained in Section 2.2.1.1, the history
of the EU data protection regime shows that the both EU legislative instruments on data
protection – the 1995 Data Protection Directive and the GDPR – are underpinned by the
goal of establishing a functioning internal market, of which the protection of the
fundamental rights of individuals to privacy and data protection is a necessary ingredient.652
In its communication ‘Completing a Trusted Digital Single Market for All’ the European
Commission noted that it is crucial to ‘enable the free flow of personal data within the
Union, from which the critical mass of data essential for a strong data economy can be
generated.’653 This rhetoric is clearly linked to the neoliberal internal and external policy
discourse of the European Commission discussed above. At the same time, the
Commission acknowledged the following:
[r]espect for private life and the protection of personal data are fundamental
rights in the EU. …
Strong data protection, confidentiality of communications and data security are
crucial to dispel individuals’ doubts about misuse of their data and to create trust.
Without this trust, the potential of a thriving data economy will not be met.654
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In a similar vein, the European Union’s most recent model clause on cross-border
data flows, discussed above, states that ‘the protection of personal data and privacy is a
fundamental right and that high standards in this regard contribute to trust in the digital
economy and to the development of trade.’655 This illustrates that the Commission does not
separate the economic and moral approaches to privacy and data protection and seems to
assign equal importance to each.
In contrast to the European Commission, the CJEU has grounded the EU restrictions
on transfers of personal data in the international context solely on a fundamental rights
basis.656 This despite the fact that Chapter V of the GDPR, which regulates such transfers,
as well as the same rules in the earlier Data Protection Directive, are, in theory, guided by
the exact same economic and non-economic rationales envisaged in Article 1 of the
GDPR.657 As the CJEU explained in the 2015 Schrems I judgement, limitations on transfers
of personal data outside the EEA constitute a part of the European Union’s ‘constitutional’
data protection framework and are necessary to avoid circumvention of such a
framework.658
Although the European Union embraces both the economic and moral value
approaches to the protection of privacy and personal data, the latter will always prevail
because, as already explained in Chapter 2, the European Union may neither conclude nor
implement through an EU legislative act, an international agreement or decision of an
international adjudicating body if it does not comply with the EU Charter.659 This matters
because, although the economic and moral value rationales are complementary, the crucial
difference between them is, as the next Section elaborates, that the economic justification
warrants a lower level of protection than the moral value justification.
3.4.2 Limitations of the economic approach to privacy and data protection
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There are at least two problems with fitting privacy and data protection’s noneconomic value (as opposed to the economic value of ensuring consumers’ trust in digital
trade) into the economic digital trade discourse. First, non-economic interests in general,
are difficult to quantify for use in the wealth maximisation calculus; it is not always possible
to find convincing proof justifying the economic necessity of ensuring a certain level of
privacy and data protection.660 For example, in Brazil – Retreaded Tyres, the Appellate
Body held that the selection of a methodology to assess a measure's contribution to the
claimed objective in the necessity assessment in the context of a general exception
‘ultimately also depends on the nature, quantity, and quality of evidence existing at the
time the analysis is made’661 (emphasis added). The elaborate discussion on the
discrepancy between the levels of protection claimed and actually achieved by the EU Seal
Regime in addressing public moral concerns in the EU on seal welfare, demonstrates that
a defending party in a WTO dispute cannot merely assert a high level of protection.662
While in that particular case, arguably because the justification of the EU Seal Regime was
based on the public morals exception, rather than on the exceptions aimed at protection of
other non-economic objectives, both the WTO Panel and the Appellate Body have agreed
that it was not necessary to identify ‘the exact content of the public morals standard at
issue.’663 In contrast, the Appellate Body noted that while ‘such risk-assessment methods
do not appear to be of much assistance or relevance in identifying and assessing public
morals,’ ‘the focus on the dangers or risks to human, animal, or plant life or health in the
context of Article XX(b) may lend itself to scientific or other methods of inquiry.’664 One
could argue that in respect to the general exception for privacy and data protection in
Article XIV(c)(ii) GATS, the analogy of Article XX(b) is closer to than that of a public
morals exception. The analysis of the EC - Seals case by Howse and Langille, already
quoted in Section 2.3.2 above, illustrates that such methods of assessment ‘that employ
instrumental rationality, such as means/ends reasoning, simply does not work to establish
the non-pretextual character of noninstrumental moral regulation.’665 Although some
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empirical research exists examining the costs of insufficient privacy protection,666 the
aspects of privacy protection contributing to consumers’ trust in digital ecosystems,667 and
the value (or price) of privacy,668 such research has an inherent limitation: privacy and
personal data protection cannot be precisely estimated because consumers’ valuation of
privacy is highly context-dependent and prone to behavioural biases.669
The second problem is that even if privacy and personal data protection can be
priced, an ‘optimal’ level of protection from an economic perspective, as this Chapter
argues below, will be lower than the optimal level of such protection determined from the
legal (fundamental rights) approach to privacy and data protection, because the economic
calculus does not factor in the intrinsic value of privacy and data protection as a
fundamental right.
From an economic perspective, the line between privacy and data protection as
preconditions of trade, and as trade barriers, should be drawn based on the considerations
of Pareto efficiency.670 Efficiency is defined as the maximisation of social welfare,671
where social welfare is the aggregated welfare of individual members of society.672 There
is no consensus on how to define welfare; money or utility are the most widely-used
proxies to evaluate welfare and suggest the most optimal regulatory option.673 In their wellknown Harvard Law Review article Fairness Versus Welfare, Kaplow and Shavell
introduce one of the most comprehensive definitions of ‘welfare’ that incorporates ‘in a
positive way everything that an individual might value,’ including a taste for fairness, and
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in a negative way anything that the ‘individual might find distasteful’.674 However, even
this inclusive understanding of welfare does not (and should not, according to Kaplow and
Shavell) include the notion of fairness as a value in itself.675 Kaplow and Shavell emphasise
that welfare, defined in this way, should be the sole concern of legal policy makers; they
criticise the legal method, which views fairness as an independent evaluative principle that
should be upheld even at the expense of individuals’ well-being, because it can sometimes
lead to a decrease of social welfare and make society worse-off.676 Similarly, the economic
approach is unable to fully capture the moral value of personal data protection as a
fundamental right.677
A privacy and data protection policy designed with both economic and noneconomic considerations in mind should arguably ensure a higher level of personal data
protection than one designed with only economic efficiency considerations in mind.678 Put
differently, the goal of privacy and personal data protection predetermines, in part, both
the desired optimal level of protection and the design of the regulatory framework.679 If the
goal is economic and instrumental, then it is justified only to the extent necessary to generate
and preserve consumers’ trust (‘bottom-up regulation design’).680 Driven by their bottom
lines, companies will only invest in privacy and data protection up to the point where the
marginal costs of generating more trust will equal marginal benefits.681 The problem is that
trust is a subjective notion. The subjective level of consumer trust that is sufficient for
consumers to enter into digital transactions does not always accurately reflect the actual
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trustworthiness of digital businesses, as consumers may not have full information or
understanding on how well their personal data is actually protected by the company.682 This
means that by pursuing their strategic self-interest, companies may not necessarily improve
the actual trustworthiness of their digital goods or services.683 In contrast, if the protection
is granted for its own sake as independent normative significance (‘top-down regulatory
design’), the level of protection will tend to be higher than the level that is necessary to
advance social welfare from the welfare economics perspective.684
In sum, the protection of personal data as a fundamental right is a type of protection
that is not necessarily efficiency-enhancing in an economic sense, but it can create both
economic and non-economic effects beneficial for society at large. Setting the economic
approach, as just discussed, as the proper realm of the discourse (and thus economic
efficiency as the proper benchmark) predetermines the outcome.685 An emphasis on
efficiency brands a broader range of domestic policies as protectionist.
When it comes to cross-border transfers of personal data, economic efficiency (or
maximisation gains from international digital trade) is not the only goal of protection or
restrictions.686 Even if limitations on personal data transfers, such as those imposed by the
European Union, do factually restrict trade, a country may well be willing to sacrifice some
gains in order to protect its constitutional, cultural, or societal values.687 As Bhagwati
rightly acknowledged, when non-economic objectives, such as the intrinsic value of
specific policy objectives, enter the scene, ‘free trade will generally cease to be the optimal
solution’.688 Moreover, a country’s international trade policy cannot be viewed in clinical
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isolation from other domestic policies and objectives. In common with all other policies,
it is (or at least should be) guided by a shared set of normative values of governmental
policy in general, normative goals that are typically safeguarded by domestic
constitutions.689 For the European Union, these principles are those contained in Articles 2,
3(5) and 21 of the Treaty on European Union, and include the universality and indivisibility
of human rights and fundamental freedoms, as well as respect for human dignity, for the
principles of the United Nations, and for international law. Undoubtedly, societies and
governments have goals other than welfare.690 Susan Strange argued that efficiency falls
under only one of the four basic values pursued by a politically organised society – wealth,
order, justice and freedom – and in all politically organised societies, these values will be
combined differently and lead to different outcomes.691
The EU data protection framework – the result of a difficult political compromise
between, at that time, twenty eight-member states with distinct cultures and values – may
not be the best regulation, but regulation can never be perfect.692 In a narrow effects-based
definition of ‘protectionism’ generated by neoliberal discourse, the EU framework indeed
may be viewed as protectionist due to its restrictive effects on international trade.693
However, because of the limitations of economic discourse, this framework is not
appropriate when fundamental rights are at stake.694 The neoliberal conception of
protectionism that once drove the world trading system towards globalisation has reached
a turning point where it has become a victim of its own success.695 A new pluralist discourse
is necessary in order to allow each trading party to strike the right balance between
globalisation (economic gains from digital trade and the right to conduct business),
democratic politics, and domestic autonomy to pursue domestic values such as fundamental
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rights to privacy and data protection.696
Yet European integration and the resulting economic power of the European Union
not only directs its energies inwards, but is also, to a large extent, an outward-looking
strategy: while it improves internal trade within the European Union, it also improves the
European Union’s negotiating positions in external economic relations and in the
negotiations of international treaties.697 It also contributes to the expansion of European
standards and values around the world, a phenomenon labelled by Anu Bradford as the
‘Brussels Effect’.698 The presence of political and economic rationales for the unification
of data protection rules in the European Union, however, does not diminish the fact that the
level of data protection guaranteed by the unified rules is a projection of a European vision
of governance and cultural values.699
Schwartz and Peifer attest that ‘[t]here is no constitutional right to information
privacy in the United States analogous to the EU's right to data protection.’700 The Fourth
Amendment701 only applies to government searches and seizures; it does not apply to
government processing of personal data in already existing data bases. 702 Neither does it
apply to the processing of personal data in the commercial context.703 In the commercial
sphere, protection of information privacy tends to be anchored in the ‘marketplace
discourse’.704 It is aimed at protecting consumer welfare rather than constitutional rights.705
The legal weight of such protection is thus lower than, for example, that of the
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constitutional right to freedom of expression.706 Recall, in addition, that a more liberal
approach to data protection in the United States not only echoes US cultural values, but also
factors in the US strategy of preserving global dominance in the information technology
industry.707
To sum up, the core of the debate between the European Union and its trading
partners is not about whether the protection of privacy and personal data is legitimate as
such, but rather about what level of protection is legitimate. As differences in data
protection approaches (including to the issue of cross-border transfers of personal data),
are fundamentally rooted in a delicate balance between the different values pursued by a
politically organised society, a related question arises: whether international trade should
be tasked with the mission to reduce or remove this diversity, and if so, how to determine
the right level of protection and the right level of deference to domestic interests and
values?
3.5 Concluding remarks: towards a new digital trade regime
This Chapter has demonstrated that it is not possible to strike the right balance
between digital trade liberalisation and the protection of data privacy by simply ruling out
‘protectionism’. It has argued that the choice of the right discourse for policy conversations
on domestic privacy and the protection of personal data in the context of negotiating and
interpreting international trade law is crucial. The value structures attending it will
ultimately predetermine where the line will be drawn between legitimate privacy and
personal data protection, and illegitimate protectionism, both in the relevant provisions of
international trade agreements and in the interpretation of such provisions by trade
adjudicating bodies.
Deliberations on the distinction between protection and protectionism show that it is
not clear-cut: drawing a line beyond which protection should be viewed as protectionism
is ultimately a judgement call.708 On a spectrum between the two extremes, there is a grey
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area that includes domestic measures, with an element of uncertainty as to what type of
regulatory goal is at stake: protectionism in disguise or genuine protection, which only
incidentally benefits domestic industries.709 Whether measures in this grey area should fall
under the label of ‘protection’ or ‘protectionism’ – in other words, whether trade
adjudicating bodies should err on the side of protection or protectionism — essentially
depends on the discourse. Within an economic discourse, where free trade alone is high on
the value scale, such regulation should be excluded as protectionist. In contrast, in a
pluralist discourse where equal value is assigned to free trade and protection of
fundamental rights, letting some disguised protectionist measures slip through in order to
safeguard states’ domestic autonomy to adopt socially beneficial regulation may be a
preferred approach.
This Chapter contends that the distinction between privacy and personal data
protection, and protectionism is in part a moral question, that is, not just a question of
economic efficiency. As Romer, a Nobel Prize winning economist explains, ‘[s]cientific
authority never conveys moral authority. No economist has a privileged insight into
questions of right and wrong, and none deserves a special say in fundamental decisions
about how society should operate.’710 Therefore, when a policy conversation, such as the
one on cross-border flows of personal data, involves non-economic spill-over effects to
individual rights, such conversation should not be confined within the straightjacket of
trade economics, but rather placed in a broader normative perspective. The economic digital
trade discourse, advanced by some states (most notably the United States), and reflected in
the recently concluded CPTPP, USMCA and US-Japan Digital Trade Agreement,
subordinates non-economic values, such as the protection of privacy and personal data
taken as moral values, to efficiency and to ill-defined welfare enhancement goals.711 As a
result, only an economically justified – and lower – level of privacy and data protection,
as compared to that warranted by a pluralist discourse, is able to qualify as not
protectionist.712 This thesis argues that the political economy arguments against privacy and
data protection beyond economic necessity should be taken with a grain of salt, precisely
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because those who are putting them forward may themselves be suffering from capture by
those profiting from unrestricted cross-border data flows.
From a global perspective, the inchoate use of the terms ‘protectionism’ and ‘digital
protectionism’ in different discourses by the European Union and the United States
exposes a deeper challenge to the present day multilateral trade negotiations.713 Having
chosen digital protectionism as the main stumbling block on the path of digital trade, trading
partners focus more on these labels and their definition, while shying away from more
fundamental questions about the goals and values of future (digital) trade. This thesis
contends that this path is misguided: there exist as many definitions of (digital)
protectionism as there are discourses, which the EU and US examples clearly demonstrate.
Using the same terminology, these trading partners advance utterly different discourses built
upon different views on where the balance between trade and privacy should be struck.
Against this backdrop, this Chapter contends that countries should rethink the goals of
international trade for the twenty-first century.714
On the subject of restrictions on cross-border flows of personal data, this thesis
argues that such restrictions are, and will remain, necessary.715 Unless approaches to data
protection and privacy are harmonised (which, arguably, is not the route to follow due to
the lack of a (political) basis for such harmonisation, differences between countries, and
the danger of settling for the lowest common denominator), countries need more regulatory
space to determine the design of domestic data protection regimes. It is precisely because
data protection standards in other countries are low (perhaps, strategically low) that
countries with higher standards need to impose restrictions on personal data transfers.716
When it comes to the consequences of removing restrictions on cross-border flows of
personal data in domestic privacy and data protection regimes and the ways to avert them,
one could draw a parallel with restrictions on financial data flows, which are essential to
ensure financial stability in a country. Rodrik has eloquently argued the following:
Financial globalization in effect neutralizes differences in national
regulations. This is what is known in the trade as “regulatory arbitrage,” a
race to the bottom in finance. For this reason, a commitment to regulatory
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diversity has a very important corollary: the need for restrictions on global
finance . . . Governments should be able to keep banks and financial flows
out—not for financial protectionism but to prevent the erosion of national
regulations. Hence a new global financial order must be constructed on the
back of a minimal set of international guidelines and with limited
international coordination. Most important, the rules would explicitly
recognize governments’ right to limit cross-border financial transactions,
insofar as the intent and effect are to prevent foreign competition from less
strict jurisdictions from undermining domestic regulatory standards.717
This line of reasoning, this thesis argues, applies equally to restrictions on crossborder transfers of personal data. Deep harmonisation of domestic privacy and data
protection standards would also require a more extensive form of global governance.
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