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DELIMITING CENTRAL EUROPE AS A JURIDICAL SPACE:
A PRELIMINARY EXERCISE IN CRITICAL LEGAL GEOGRAPHY
Abstract. The aim of the present paper is to contribute to the on-going discussion, both in
legal theory and in comparative law, concerning the status of Central Europe and its delimitation
from other legal regions in Europe, notably Romano-Germanic Western Europe but also Eastern
Europe and Eurasia. The paper adopts the methodological perspective of critical legal geography,
understood as a strand of critical jurisprudence laying at the interstices of spatial justice studies,
critical geography, comparative law, sociology of law and legal history. The paper proceeds by
identifying the notion of Central Europe with reference to a specific list of countries, then proposes
a number of objective criteria for delimitng Central Europe and applies them in order to highlight
the difference between Central Europe and other adjacent legal regions. Following that, the paper
enquires as to whether Central Europe should be deemed to be a ‘legal family’, a ‘legal union’ or
simply a ‘legal space’ or ‘space of legal culture’.
Keywords: critical jurisprudence, critical legal geography, legal theory, comparative law, legal
families, legal taxonomy, Central Europe.
1. INTRODUCTION

Central Europe as a legal notion emerged in the 1990s, when the former EastWest divide in Europe disappeared with the dismantlement of the Soviet bloc.
The present intervention is subtitled as a ‘preliminary exercise in critical
legal geography’. It is preliminary in the sense of providing an outline towards
further, in-depth research based on a broad range of legal materials. Critical legal
geography, in turn, is understood here as a strand of critical jurisprudence (critical
legal theory) placed at the insterstices of critical geography (Best 2009; Berg 2010),
spatial justice studies (Pirie 1983; Philippopoulos‐Mihalopoulos 2013), as well as
(comparative) legal history and comparative law. Its aim is to reflect critically upon
geographical categories used in legal discourse.1 As such, it encompasses the field
of legal taxonomy (the discourse of comparative law concerning legal families) but
University of Amsterdam, Centre for the Study of European Contact Law, r.t.manko@uva.nl
I am using the notion of critical legal geography not in the sense of linking geographical
features (e.g. islands, mountains, rivers, forests, deserts etc.) with legal culture (in some causal
manner), but rather in the sense of the study of the spatial (geographical) dimensions of legal
culture. In other words, ‘geography’ denotes here the socially constructed legal geography, and not
the physically existing ‘natural’ geography (in the sense of the shape of the terrain).
*
1
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is broader. Critical legal geography enquires about legal transfers historically and
today, about the spatial dimension of law (e.g. the coexistence of different legal
systems within one state2 or the extension of legal systems beyond one state3),
including the relation between specific features of spatiality and the legal system
(e.g. as argued by Eurasian legal theorists).
As part of critical theory, and in line with its links to critical geography and
spatial justice studies, critical legal geography, as proposed here, is predominantly
concerned with unmasking violence and domination (of any form) and promoting
emancipation (i.e. resistance to violence and domination, leading to the liberation
of the opressed). In casu, the focus will be on a specific region: Central Europe
(as defined in section 2), which – on account of its peripheral status – has been
subject to domination (in casu – legal). I contend that this domination is spatially
determined: for various reasons of historical development (political, economic,
military etc.) and contemporary predicament, the countries situated in this region
have been exposed to forms of external domination which, in the legal realm, takes
the form of being a recipient of legal transfers, rather than an originator of them
(Mańko 2017a). It is a structural feature of legal geography.
The present paper develops ideas raised in earlier publications (Mańko,
Cercel, Sulikowski 2016; Mańko, Škop, Štěpáníková 2018) aiming at the
elaboration of more precise criteria for identifying Central Europe as a specific
legal space, capable of articulating its interests and making an actual move towards
its emancipation. Most importantly, the paper proposes a catalogue of six criteria
(in section 4.2) which can be used as criteria of delimitation of Central Europe
from adjacent legal spaces. A tentative application of those criteria is undertaken
in section 4.4. Furthermore, the paper develops the ideas present in the earlier
publications by considering more closely the relation between the concepts of
Central Europe (section 2) and Central and Eastern Europe (section 3), and refers
back to this possible alternative when summarising the results of the application
of the criteria of distinguishing. Finally, in contrast to an earlier seminal paper
(Mańko, Škop, Štěpáníková 2018), the present one does not unequivocally argue
in favour of a Central European Legal Family but instead raises two alternative
concepts: that of a ‘legal union’ and ‘legal space’ (section 5).
In methodological terms, the paper belongs to the metadiscourse of critical
legal geography, as defined above. It seeks, above all, to set the framework for
2
A prime example from Central Europe is the coexistence, between 1918 and 1946, of five
distinct legal systems in the Republic of Poland (French-Polish, Russian, German, Austrian and
Hungarian law). Examples from outside the region include the continued existence of a distinct
Scottish legal system in the UK or the specificities of Lousiana law within the US (as a Civil Law
jurisdiction within a predominantly Common Law country).
3
As in the case of wholesale receptions, such as that of French law during the period of
Napoleonic wars which – notably – survived the fall of Napoleon and continued in force, in western
Germany (the Rhine Provice), until 1900 and in central Poland – until 1946.
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discussion on the legal identity of Central Europe by putting forward and testing
workable criteria allowing to outdifferentiate this legal space from others, as well
as to open a space for discussion on the nature of this legal region (legal family,
legal union, legal space). Hence, the object of the paper is to put forward a rational
ramification for further research, and in particular to encourage a broadly conceived
empirical analysis of the legal cultures of Central European countries in the hope of
positively verifying the hypotheses put forward in this and earlier papers.
2. DEFINING CENTRAL EUROPE

If Central Europe is conceived of as a juridical space, two questions must
be answered: firstly, what areas should be treated as falling within the category
of Central Europe and secondly, from what areas should Central Europe be
distinguished from. The first question is more difficult and will therefore be
addressed beforehand. Among critical legal theorists from Central Europe the
prevailing conception of Central Europe is that of former socialist states (including
former USSR republics) which have joined the European Union (Mańko,
Cercel, Sulikowski 2016; Mańko, Škop, Štěpáníková 2018). Admittedly, this is
a somewhat arbitrary category, but on the other hand it is highly functional with
regard to contemporary legal culture. There is no doubt that the two delimiting
factors – former socialist legal system and current membership in the EU – play
an enormous role in the legal culture of each country. The former socialist legacy
creates numerous challenges, from transitional justice to socialist survivals in legal
culture, especially judicial mentality, which have been comprehensively described
by Zdeněk Kühn (2004, 2011) and Alan Uzelac (2010). EU membership, on the
other hand, means a duty to receive massive legal transfers and to subject oneself
to the jurisdiction of the Eureopean Court of Justice, an arguably activist court
which, through its case-law, seeks to influence the legal culture of the EU Member
States with view to their uniformisation. Thus defined, the category of ‘Central
Europe’ would encompass (in alphabetical order): Bulgaria, Croatia, Czechia,
Estonia, Hungary, Latvia, Lithuania, Poland, Romania, Slovakia and Slovenia. It
would be a dynamic category, i.e. the accession of new Member States (e.g. Albania
or Northern Macedonia) or leaving the EU by some country from the region would
affect the category. Undoubtedly, joining or leaving the EU has a tremendous
impact upon legal culture and cannot be ignored by legal geography as an important
factor. Nonetheless, defining Central Europe along these lines means that former
socialist countries which are not EU members are not included (specifically:
Albania, Belarus, Bosnia and Herzegovina, Moldova, Northern Macedonia, Russia,
Ukraine). If we treat the concept of ‘Europe’ more broadly, i.e. extending also
to Transcaucasia, the list of exluded countries encompasses also the commonly
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recognised: Armenia, Azerbaijan and Georgia.4 A common denominator of the
region is the communist past. As Cosmin Cercel (2018, 199–200) rightly underlines,
Either as a matter of transitional justice, constitutional reform or simply political debate, the
communist legacy is a recurrent trope through which the countries of the region are identified.
[…] Of course, such a process is laden with traces of cultural representations that reflect not
only the East-West divide in geographical imaginaries, but also reenactments of Balkanism, or
the center-periphery dialectics. Indeed, behind the signifier »communism« attached to Central
and Eastern Europe, one can easily find and filter residues – if not of a colonial gaze, at least
those of a specific discourse positing the West as the centre and norm.

Importantly, this approach to the notion of Central Europe means excluding
countries which formerly would have been regarded as ‘Central Europe’ or
Mitteleuropa, notably today’s Austria and Germany, which cannot be described
as post-communist states. However, the change of Germany’s borders after
1945 meant that it lost its Central European territories (Pomerania, Silesia, West
and East Prussia) to Poland and Russia. Whilst the former German Democratic
Republic (GDR) was, during the period of its existence (1949–1990) regarded as
part of Eastern Europe (the Soviet bloc), its integration into the Federal Republic of
Germany, and notably the extension not only of the West German legal system, but
also the West German legal apparatus (judiciary, academia) onto the former East
German territory (removal of judges, prosecutors, law professors, etc.) meant that
– even if geographically the eastern part of Germany could be regarded as Central
Europe, in terms of legal culture it became (more or less forcibly) Westernized,
and reunited Germany as a single state cannot be described as ‘post-communist’.
Concerning the second problematic case, namely Austria, it should be stated
that although in strictly geographical and historical terms Austria and especially
its predecessor, Austro-Hungary, was a Central European country, since 1945 the
Republic of Austria has clearly drifted away in the direction of Western Europe.
Nonetheless, as all categories used by critical legal geography need to be dynamic,
the situation and its evolution need to be closely observed as the state of affairs
may change.
On the eastern flank the category of Central Europe in the aforementioned
sense excludes Russia, Belarus and Ukraine – former Soviet republics. Whilst
Russia’s status as part of Eurasia and Eastern Europe is rather undisputable
in historic and geographical terms, the status of Belarus and Ukraine is open
to discussion. However, given the current orientation of the Republic of Belarus,
remaining closely linked to the Socialist Legal Tradition, and its membership
in the Eurasian Economic Union rather argue in favour of its inclusion with
Eastern Europe and Eurasia, than Central Europe. As regards Ukraine, it should
be emphasised that its legal culture is, at the moment, in a state of dynamic
For reasons of brevity, I am not discussing here self-proclaimed states whose status is
disputed and which are recognised only by some other countries, but are not UN members.
4

Delimiting Central Europe as a Juridical Space…

67

transformations the outcome of which can be decisive with regard to its
classification as part of Central Europe or Eastern Europe/Eurasia. Clearly, prior
to 2014, when Ukraine was a member of the Eurasian integration structures, it
was, alongside Russia and Belarus, a post-Soviet, Eastern Europen/Eurasian legal
culture. Currently, in terms of legal culture, Ukraine is a liminal region between
Central and Eastern Europe. Mutatis mutandis, these remarks can be applied to the
Republic of Moldova.
Finally, some remarks must be made concerning the Baltic States – Lithuania,
Latvia and Estonia. They do share with Central Europe a socialist past (and
specifically, the fact of being Soviet Republics between 1940 and 1990) and have
juridico-cultural links with Poland (e.g. the Polish-Lithuanian Commonwealth,
and specifically the fact that the region of Livonia (Inflanty) was part of that
Commonwealth). However, especially with regard to Estonia, its links to the
Nordical legal family cannot be overlooked. Therefore, it can be regarded as
a liminal region within Central Europe and the situation needs to be more closely
observed over time.
On the southern flank, the Balkan states of Albania, Bosnia and Herzegovina,
Serbia and Northern Macedonia can be regarded as liminally belonging to Central
Europe, although due to their non-integration with the EU, their legal cultures are
not exposed to the same stimuli as those of Poland, Czechia or Bulgaria.
In economic terms, Central Europe is definitely a periphery. As Damjan
Kukovec explains:
The centre countries or regions are those with a much higher gross domestic product (GDP) per
capita than the regions of the periphery; they invest more money in research and development
and have the best universities; they have more capital and more ingoing and outgoing
foreign direct investment (FDI). Their actors, products and services have more prestige. […]
Generally, companies of the centre find themselves higher in European and global production
chains. The centre exports final products and is the seat of powerful corporations and law firms.
Countries of the centre are, for example, Germany, France, the Netherlands, Austria, Sweden,
Finland and the United Kingdom. The periphery has much weaker industry and a less efficient
agricultural sector. It has no (or very few) brands known beyond its borders. Non-branded
companies typically earn lower margins and are constantly at risk of being undercut by cheaper
rivals. […] Regions of the periphery have a lower GDP per capita, and the actors, products and
services from the periphery have much less prestige. They often produce semi-final products or
final products for a brand of the centre. Generally, companies of the periphery find themselves
lower in European and global production chains. The wages are lower than in the centre, and
often (with the exception of the European south) the life expectancy is lower. Countries of
the periphery are, for example, Hungary, Portugal, Greece, Bulgaria, Cyprus, Latvia, Poland,
Slovenia and Estonia (Kukovec 2015, 408–409).

This peripheral status – as an economic notion – is closely linked
to peripherality in other terms, especially political, social and juridical. Without
aiming at explaining the causal links between various forms of peripherality,
assuming that the juridical enjoys a relative autonomy from the economic (Collins
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1982), it seems feasible that juridical peripherality can be, at least partly, remedied
within juridical discourse itself (Mańko, Škop, Štěpáníková 2018, 23–24).
3. CENTRAL AND EASTERN EUROPE (CEE) AS AN ALTERNATIVE CATEGORY?

Given the geographical and juridico-cultural issues entailed by the category of
Central Europe as presented above, an alternative spatial category which could be
taken into account is that of ‘Central and Eastern Europe’. This broader category
would, essentially, encompass the entirety of Central Europe and those countries
which are located within geographical Europe sensu largissimo but do not belong
to Central Europe. Central and Eastern Europe would, therefore, comprise also
Russia, Belarus, Ukraine, Moldova, Georgia, Azerbaijan, Armenia, Serbia,
Northern Macedonia, Albania, Bosnia and Herzegovina.
For some purposes, such a category may be useful, but for others it can
seem more problematic. Specifically, Russia is leading the legal integration of
the former Soviet space in the form of the Eurasiatic Economic Union. On the
other hand, Russia remains a member of the European Convention on Human
Rights and remains subject to the jurisdiction of the Strasbourg Court, which leads
to interactions between its legal system and the Western European tradition of
human rights law, developed in the post-World War II period (Mälksoo, Benedek
2017). Countries such as a Serbia, Bosnia and Herzegovina, Albania, Northern
Macedonia, Montenegro and Moldova share with Central Europe a socialist past
and a capitalist present, hence many of the legal problems encountered there are
similar (e.g. property transformation, transitional justice), despite the lack of EU
membership. Also historically these regions were closely linked to Central Europe
(e.g. today’s Republic of Moldova was part of the Kingdom of Romania, Bosnia
and Herzegovia as well as the the northern part of today’s Republic of Serbia was
part of Austro-Hungary, not to mention the seven decades of existence of the
Yugoslav state, extending from Slovenia to Macedonia, whose legacy in the field
of legal culture cannot be overlooked.
4. DELIMITING CENTRAL EUROPE VIS-À-VIS ADJACENT LEGAL SPACES

4.1. Central Europe and former empires

In order to delimit Central Europe vis-à-vis neighbouring legal spaces,
two elements must be specified beforehand: firstly, the legal spaces with regard
to which such a delimitation is to take place and secondly, the criteria for
delimitation. For the present purposes, a hybrid notion of Central Europe will be
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applied, encompassing Central Europe as defined above and Central and Eastern
European states with the exclusion of Russia which, for the present purposes will
be treated as Eurasia. Historical factors also support this hybrid approach – if
Central Europe is conceived of as a space subject to the domination of empires
(German, Austrian, Russian and Ottoman), the former empires themselves cannot
be treated as part of notion of Central Europe. This is particularly justified by
the phenomenon of legal transfers, a key notion for critical legal geography. As
it will be explained further on, such transfers usually move from the metropolis
towards the territories subject to the Empire’s rule, and not vice versa. On the other
hand, the four empires which have, in the past, dominated Central Europe, can
be themselves classified in terms of centre-peripheries as belonging to the Centre
(German Empire), the Semi-Periphery (Austrian Empire) and Periphery (Russian
and Ottoman Empires). As it will become clear later on, the semi-peripheral and
peripheral status of empires dominating Central Europe had an impact upon the
dynamic of legal transfers, with empires such as Russia and later the Soviet Union
acting both as a recipient and as a donor of legal transfers.
4.2. Criteria of delimitation

A second question which needs to be addressed as a preliminary issue is
the catalogue of criteria for delimitation. The following seem to be particularly
helpful: 1) the dynamic of legal transfers; 2) institutional continuity; 3) legal
continuity; 4) legal style; 5) legal ideology; 6) the social role of law. Each criterion
will be explained in more detail.
Ad 1. The concept of the dynamic of legal transfers refers to the fact whether
a given state (jurisdiction, territory) has been the originator or recipient of legal
transfers, in the past and today (Watson 1993; Krzynówek 2003; Ajani 2006; Husa
2015). Furthermore, apart from the aspect of direction (incoming or outgoing legal
transfers) one should take into account their modality and differentiate between
voluntary legal transfers (receptio voluntaria) and forced legal transfers (receptio
necessaria). The latter are of particular concern for critical legal theory, as they
imply an act of violence. This violence can be military, political or economic
(reception of foreign law as a conditionality).
It should be added here that critical legal theory is concerned with various
forms of violence. For instance, Lidia Rodak (2015, 133) identifies five forms of
violence: psychological, symbolic, structural, hermeneutic and aesthetic. Martin
Škop (2015) adds to this also linguistic violence. In turn, Wioletta Jedlecka and
Joanna Helios (2017, 15–30) identify physical, psychological, sexual, economic,
latent, structural, instrumental and symbolic violence. The links between legal
transfers and violence certainly require further theoretical and empirical research,
nonetheless it can be prima facie pointed out that such transfers may involve
especially symbolic violence (degradation of the local legal community), linguistic
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(a foreign legal transfer arrives in a foreign language, and the local implementation
is only a translation, referring back to the original); aesthetic (if the legal
transfer follows a different aesthetic than local law, for instance a codification vs
customary law, or technocratic law vs traditional civil law); economic (if a legal
transfer is imposed as a conditionality); structural (if the legal community of the
donor becomes epistemologically privileged); possibly also heremeutic (if the
legal transfer distorts interpretive processes in the recipient legal community).
Furthermore, if legal transfers lead to legislative inflation (Chmielnicki 2012) and
instrumentalisation of law (Sitek 2008, 66–78) in a technocratic fashion (Ziętek
2012; Mańko 2017c), this can also have negative impacts upon the recipient legal
culture.
On the other hand, critical legal theory cannot overlook the fact that a legal
transfer, even if it is the effect of violence (military and economic) and exerts
violence (especially vis-à-vis the recipient legal community and its legal culture),
can nonetheless be emancipatory towards certain social groups, removing
opression and violence, especially if it introduces more progressive rules than
those found originally in the given recipient legal system (cf. Mańko 2008).
A critical study of legal transfers in Central Europe, particularly in the 19th and
20th century, cannot overlook this aspect.
Ad 2. The concept of institutional continuity refers to the institutional
framework of the juridical, such as the courts, the prosecution service, the legal
professions (attorneys, notaries), both in terms of their personal substratum and
in terms of legal arrangements (rules in force). Continuity encompasses especially
an on-going tradition, transmitted by education and professional apprenticeship,
whilst discontinuity implies creating a new profession from scratch. Institutional
continuity in this sense should be distinguished from the continuity of legal
institutions (Rechtsinstitute), i.e. functionally interlinked, relatively coherent sets
of legal norms (Renner 1976, 75; Ziembiński 1980, 34; Sulikowski 2007, 35, 61;
Mańko 2016a, 13–14).
Ad 3. The concept of legal continuity refers here to the on-goingness of
the positive law, including its structure, fundamental principles, conceptual
framework, and individual institutions and rules (Mańko 2018a). The notion of
legal continuity, understood in this way, should be differentiated from the social
function of legal institutions (Mańko 2018a, 118), which is treated for our present
purposes as a different criterion.
Ad 4. The concept of legal style is understood here with reference to Zweigert
and Kötz (1996, 68–72) but in a somewhat more narrow meaning,5 focusing
especially on the the predominant and characteristic mode of legal thought,
5
I would like to thank the anonymous reviewer for drawing my attention to the difference
between the scope of the notion of legal style used in my paper and the broader understanding by
Zweigert and Kötz (1996).
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acknowledged sources of law and prevailing modes of legal reasoning (Mańko,
Škop, Štěpáníková 2018, 15). Therefore, such elements as historical development
of the legal system or legal ideology are singled out as separate criteria.
Ad 5. The concept of legal ideology, mentioned already above, encompasses
the prevailing views of lawyers on the role of law and their own role within the
legal community and society at large. As such it is strictly connected both to legal
style and to the final category of the social role of law.
Ad 6. The concept of the social role of law relies on sociological categories
according to which the entirety of social life is differentiated into certain systems
(Luhmann) or institutional worlds (Berger and Luckmann), one of which is law (or
‘the juridical’). This criterion refers, firstly, to the outdifferentiation of the juridical
from politics and the economy (or other systems, such as custom or religion) and
secondly, in the case of its outdifferentiation, to the relation between the juridical
and such systems (e.g. whether the economy is subject to the rule of law, or the
subject to the rule of economy or to political decisions).
4.3. Neighbouring legal spaces

In the following analyses, I will apply these six criteria to the legal spaces
from which Central Europe needs to be delimited in order to be constituted as
a distinct legal space. These legal spaces can be conceived in various ways. On the
one hand, it is possible to refer to the concept of legal families and speak here of
the following: 1) Common Law Family; 2) Nordic/Scandinavian Legal Family;
3) Romanic Legal Family; 4) Germanic Legal Family; 5) Eurasian Legal Family.
The Romanic and Germanic can also be merged as the Romano-Germanic Legal
Family. However, within that region – comprising continental Europe – one could
also outdifferentiate Southern European (Mediterranean) legal systems, and treat
them as a distinct category (i.e. Italy, Spain, Portugal, Greece). Such detailed
comparisons would undoubtedly be useful, however for our present purposes of
a merely preliminary enquiry into the issue, it seems more useful to refer jointly
to the Romano-Germanic legal family.
4.4. Application of the distinctive criteria (a preliminary tentative)

A complete and comprehensive application of the six distinctive criteria
developed above (dynamic of legal transfers, institutional continuity, legal
continuity, legal style, legal ideology and social role of law) would definitely
require a large-scale comparative research project, involving researchers from
various jurisdictions and representing various specializations (private lawyers,
administrative lawyers, constitutionalists, criminal lawyers, to name but the most
important ones). Therefore, what follows below is a merely preliminary tentative
sketch, which – hopefully – will eventually inspire a fully-fledged research
endeavour by a team of competent and dedicated scholars.
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Starting from the first criterion, namely the dynamic of legal transfers, it
should be emphasised that at least since the 19th century, i.e. for over 200 years
now, Central Europe has been exclusively a recipient of legal transfers. There is
no meaningful example of a Central European legal system acting as a donor of
legal institutions towards other countries. This specific feature contrasts Central
Europe not only with Western Europe, both Romano-Germanic and Common
Law, which have a long track record of being donor legal systems,6 but also
with Eastern Europe – Russian and later Soviet law, although relying to a large
extent on legal transfers from Germany, were themselves an object of transfers
to Central Europe. To name but a few examples, one can mention the institution
of supervisory instance or the broad powers of the prosecutor which, originating
in Russian/Soviet law, were transferred to Central European legal systems. There
seem to be no examples of reverse transfers, i.e. of a Polish, Czech or Romanian
legal institution which was transferred to Soviet law. In general, there also seems
to have been little internal transfers within Central Europe, although there are
notable examples of cooperation, such as attempts at unifying Central European
(in casu Slavic) legal systems, commenced in the 1930s, stopped by World
War II (Jędrejek 2001, 66), and the well-known Polish-Czechoslovak cooperation
on elaborating a joint Family Code (Fiedorczyk 2009; Fiedorczyk 2011; Fiedorczyk
2012; Fiedorczyk 2013). These examples suggest a different approach to the
transfer of legal models, more collaborative, balanced and respectful than the
West-to-East flow of legal transfers, known in the 19th century and on-going also
today, in an only slightly modified form (Mańko 2017a). One could only express
the desire for such efforts to be restarted once again within our region, especially
after the mainly Western European efforts for elaborating a European Civil Code
have been aborted.
Turning to the second aspect of the dynamic of legal transfers, namely their
modality, one should emphasise that in Central Europe there have been both periods
of voluntary transfers and periods of forced transfers, and sometimes both coincided
at the same time. For instance, when in the 19th century Bulgaria received Italian
contract law, it was definitely not imposed by force (Bulgaria was not occupied by
Italy, the Bulgarian king was German, not Italian). Hence the choice of Italian law
can prima facie be treated as voluntary. The same can be said of the reception of
French and Austrian law in Moldavia in the early 19th century (Bocşan 2006: 36).
However, when French law was introduced in 1808 in the Duchy of Warsaw,
this was a receptio necessaria – the Polish legal and political elites in the Duchy
were not given any choice. Likewise, the reception of French legal models in 19th
century Romania (Diamant, Luncean 1986, 100) can be treated as voluntary, whilst
the introduction of the ABGB in the Kingdom of Croatia – involuntary, imposed by
Apart from the well-known reception of German, French and Austrian law, one should
mention inter alia the reception of Italian law of obligations in Bulgaria in 1893 (Jędrejek 2001, 66).
6
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the Austrians (Čepulo 2006, 58). There is no necessary link between the fact that
a given Central European country was an idependent state at the time of reception
and the modality of reception, although having an independent country certainly is
conducive towards voluntary legal transfers. However, this need to always be the
case. For instance, if we compare the transfer of the Franco-German institution of
unfair contract terms, we will note that it was a receptio voluntaria for the then
12 EU Member States (who adopted the Unfair Terms Directive in Council), but
a conditionality of membership – and hence receptio necessaria – for Poland, Hungary
or later Romania and Croatia (cf. Micklitz 2015, 5). Such forced legal transfers may,
not unexpectedly, lead to a resistance from the legal community, as was, for instance,
initially the case with the Unfair Terms Directive in Poland (Mańko 2012).
On the other hand, the legal elites of the Polish People’s Republic – despite
the limitation of Poland’s sovereignty by the USSR – enjoyed quite a large margin
of discretion when chosing certain legal models, and did not always rely on direct
legal transfers from Soviet law. In fact, the situation changed over time, and
whilst in 1950 such transfers were introduced almost directly, especially in civil
procedure (Mańko 2007), after 1956 many solutions were either original Polish
ones (as the cooperative member’s in rem right to an apartment – Mańko 2015)
or highly modified ones, only loosely inspired by Soviet law (as the perpetual
usufruct – Mańko 2017b).
Discussing the dynamic of legal transfers, one should also take into account
not only private law (which traditionally has been the prime object of interest
of comparative lawyers), but also public law. It should be emphasised that, for
instance, constitutional justice has been, in Central Europe, an object of reception,
mainly from Germany, as has also been the case with various institutions of
administrative law, such as agencies (Bieś-Srokosz 2017).
Turning to the second criterion, namely institutional continuity, one cannot
but emphasise a striking institutional discontinuity, which seems to have been
a feature of Central Europe for the past two centuries. This was linked with the
supression of earlier forms of statehood and creation of new ones, with abrupt
cutoffs. One could mention here the fall of the Polish-Lithuanian Commonwealth
in 1795 and the introduction of Prussian, Russian, Austrian and subsequently also
Polish-French administrations, including justice systems, in the 19th centuries,
followed by the creation of the Republic of Poland in 1918, its fall in 1939 and the
subsequent re-creation, largely from scratch, of People’s Poland starting from 1944,
and so forth. This is in sharp contrast to the West, where insitutional continuity has
been generally strong, at least since the beginnings of the 19th century.
The third criterion, namely legal continuity is also an example of abrupt
changes ocurring over the past 200 years almost continuously. This contrasts the
region especially with Western Europe where continuity and evolutionary reforms
either ocurred since the Middle Ages (Common Law Family) or at least since the
era of the Grand Codifications (Civil Law Family). But even the Codes did not
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always bring about abrupt changes, and for instance the German Civil Code of
1896 is commonly deemed to be a restatement of the Pandectist School, rather than
a revolutionary change in private law (cf. Zimmermann 2006).
5. CENTRAL EUROPE: LEGAL FAMILY, LEGAL UNION OR LEGAL SPACE?

In light of the foregoing it is justified to pose the question as to how can
Central Europe be addressed within the discourse of critical legal geography
and, more broadly, space-oriented jurisprudence (such as the discourse of legal
taxonomy proper to comparative law). The first category which comes to our
mind is that of a ‘legal family’ (in German referred to as ‘Rechtskreis’, literally
– ‘legal circle’). This category was elaborated in 20th century comparative law,
in particular by Zweigert and Kötz, (Zweigert, Kötz, 1987), as well as René
David (David, Brierly 1968), and can be said to be an established category of
comparative law. The category of legal tradition, elaborated by John Henry
Merryman (Merryman 1969) and later by H. Patrick Glenn (Glenn 2010), although
termed differently, is in fact identical to that of legal family which can be easily
discovered by comparing the criteria divisionis put forward by Merryman and
Glenn on the one hand, and those put forward by Zweigert, Kötz and David, on the
other. What is common to all these notions, despite certain differences, is the
emphasis put on the genetic aspect – legal families/traditions essentially share the
same historical roots which shape their legal culture in contemporary legal life.
Looking upon Central Europe in this perspective we immediately notice the
problematic character of the genetic approach: the historical roots of Central Europe
are actually quite diverse. Czech law flows from Austrian law, Romanian law from
French law, and Polish law is a mix of elements flowing from German, French, Swiss
and partly Austrian law. The genetic criterion is, therefore, somewhat problematic
in Central Europe. It can also be criticised for being a formalist criterion, oriented
towards the historical roots of legal institutions, and overlooking the current legal life,
and the actual features of ‘law-in-action’, i.e. the living law, rather than its historical
roots. The popularity of the genetic criterion can be easily explained: in the West, the
main difference has been between the countries which received Roman law (the Civil
Law tradition) and those which did not (the Common Law tradition). Comparative
law in the West was mainly focused on the Civil Law vs. Common Law divide, and
the criteria elaborated by Western comparative lawyers naturally looked for the main
criterium divisionis between the UK and ‘the Continent’ (France, Germany). That
criterium was the reception or non-reception of Roman law.
However, in Central and Eastern Europe things look differently, also from
a historical perspective. The region never received Roman law, although it had
a certain influence due to the fact of being taught, for instance at the Jagiellonian
University. On the other hand, in the Eastern European countries subject to the
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Byzantine tradition and later to non-European domination (Mongolian, Ottoman),
if Roman law had any influence, it was, firstly, in the form of Byzantine law, and
secondly, there was no influence of Western Canon Law (of the Latin rite), which
– as it is well known – had a very strong impact upon the development of Western
European laws, including not only the famous Roman-Canon procedure, but also
various elements of private and public law.
All in all, the impact upon the genetic aspect can be deemed as not as
significant in Central and Eastern Europe as it is in Western Europe, where the
Civil Law vs. Common Law division is strongly rooted in rather distant (i.e.
medieval) legal history. Therefore, the notion of legal family/legal tradition, if
it is to be understood along the lines of David, Zweigert, Kötz, Merryman and
Glenn, could be less workable with regard to Central Europe than it is with regard
to Western Europe. It is at this point that the concept of a ‘legal union’ – fashioned
along the lines of ‘linguistic union’ – could come in handy. As Bulat Nazmutdinov
(2019) writes in the present issue of Folia Iuridica, the concept of a legal union
was developed in the Eurasian legal theory of the 1920s and 1930s as an attempt
to explain the legal similarity of Eurasian legal systems which, despite different
roots, have become assimilated to each other on account of long-term coexistence
within one space (the Eurasian one). I think that this concept, first developed
with regard to Eurasia, can also be applied, mutatis mutandis, to Central Europe.
In essence, using the concept of a legal union instead of a legal family/tradition
moves the emphasis from the roots of legal systems (i.e. their more distant
history) towards their long-term coexistence within a given, common space. Thus,
applying the notion of a legal union to Central Europe, one could argue that despite
their different origins (Romanic, Germanic, Scandinavian, etc.) the legal systems
of Central Europe have been coexisting together within one legal space, initially
within the socialist bloc, and currently within the European Union, which has led
to their progressive assimilation.
Finally, the concept of a ‘legal space’ could be used with regard to Central
Europe, intended as a neutral yet capacious term, leaving aside the question of legal
families, legal traditions or legal unions, and emphasising the currently present
similarities and interactions. The notion is frequently used in Italian legal literature
(spazio giuridico), especially in connotation to European and global processes of
legal integration (hence concepts of ‘spazio giuridico europeo’ and ‘spazio giuridico
globale’). Importantly, these notions abstract from legal families or legal traditions
and focus on the on-going interactions between legal orders. The adoption of the
concept of legal space with regard to Central Europe must, however, be undertaken
cum grano salis. The legal space of Central Europe is predominantly a space of
a common legal culture and a common legal mentality, and not so much a space of
actual juridical interactions as opposed to the legal space of the EU or the global legal
space (for want of regional forms of integration in Central Europe). Therefore, it would
be more justified to speak of Central Europe as a ‘space of legal culture’ (Mańko,
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Škop, Štěpáníková 2018), rather than a juridical space (spazio giuridico) in the strict
sense. As such, Central Europe is, objectively speaking, a legal-cultural space in
itself (not conscious of its idenity), and the task of critically oriented jurisprudence
in the region is to transform it into a legal space for itself, i.e. self-conscious of its
distinct legal identity. Various academic networks, which have emerged in the region
in the last years, can be instrumental to this end, especially the Central and Eastern
European Network of Legal Scholars – CEENELS (Zomerski 2015, 2018; Szymaniec
2018) as well as, to a certain extent, the Central and Eastern European Network of
Jurisprudence – CEENJ (Mańko 2018c) and the International Workshops on Law and
Ideology which have had a strong Central and Eastern European dimension (Mańko,
Kauczor, Zomerski 2015; Rakoczy 2015; Mańko 2018b), as well as, to a certain
degree, also the annual CEE Fora (Gárdos-Orosz, Fekete 2017).
6. CONCLUSIONS

Central Europe is a space ridden by violence: symbolic, military, economic,
political and, finally, juridical. Its various parts, extending from Northern Macedonia
and Bulgaria in the south, to Estonia and Latvia in the north, have been subjected
to the more or less ‘enlightened’ rule or at least domination of various empires, ranging
from the Ottoman, through the Habsburg, intermittently French, Prussian/German
and finally Russian and Soviet. Degrees of political and economic dependence varied,
but the region’s peripheral status, established already in the 15th-16th century, was
only emphasised by its political subjection to foreign masters. This could not have
remained without influence upon legal culture. One of the most striking features of
Central Europe is that it has been, at least for the last 200 years, an arena of incoming
legal transfers, many of which were forced and involuntary, but at the same time
was not an originator of legal transfers. Legal transfers always represent an intake
of foreign law, and if they are forced, they also represent an act of violence upon the
local legal community and society at large. Furthermore, the region is characterised by
a very high level of legal discontinuity: the laws in Central Europe had been modified
much more often and much more profoundly than has been the case in the West.
Legal insitutions – the professional juridical apparatus – have also changed rather
frequently, although after 1989 a larger degree of continuity was generally maintained.
The prevailing legal style and legal ideology in the region have been described as
hyperpositivist or ultraformalist, but at the same time the place of law in society
has generally been different than in the West. The current phenomenon described
as ‘retraditionalisation’ of constitutional law (Medushevsky, 2018), observed both in
Central and in Eastern Europe, can be seen as a rejection of a legal transfer which,
although formally voluntary, was in fact involuntary (as it was a conditionality of
joining ‘the West’).
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What is important from the perspective of critical legal theory – in casu critical
legal geography – is, first of all, to draw attention to the violence, including symbolic,
which has been inflicted upon Central Europe, in a sense, constituting it as a legal
space. What is important is to go beyond the mere statement about ‘modernisation
through transfer’, but show how the massive intake of foreign legal models, voluntary
or not, impacted upon the prestige of the local legal community (as inferior to the
West) and on the perception of law by society (as something foreign). This could be
a key factor explaining the current phenomenon of ‘Rule of Law backlash’ – if the
entire ‘Rule of Law’ setup is a foreign legal transfer, experienced by society and even
by many lawyers as foreign and imposed, this could explain a relatively low degree
of acceptance by the legal community and society. A second element from the above
considerations which could have an explanatory potential with regard to the said
‘backlash’ is the place of law in society (both actual and perceived).
A second aspect crucial from the perspective of critical legal geography
conceived as a unity of theory and praxis is the self-constitution of the region as
a legal space distinct both from the West and East. Constructing such an identity
may not be easy, but the efforts have begun. The stakes are high. As Kukovec
(2015, 427–428) forcefully argues:
A grid of legal thinking on the centre–periphery axis is thus needed. Only then does the
space for thicker politics, which entails higher political engagement, open up. […] The legal
discourse, the currency in which interests are discussed, excludes people on the periphery.
[…] The outlook, the mindset of the European legal profession, is one of the centre. The
wrong suffered by the actors in the periphery is often not signified in the idiom. Workers and
companies from the periphery can participate in the discourse and somehow become plaintiffs
and defendants, but this does not mean that they cease to be victims. Their aspirations are weak
and their harms are often not actionable […]

A juridical articulation of Central Europe’s interests, not only in the short
term (which Kukovec seens to focus his attention on), but also in the long term (for
instance, concerning the development of adequate legal institutions, principles,
suited for the region), can be possible only if the region’s legal identity is asserted.
In this paper I tried to show that, on the basis of a set of objective criteria,
Central Europe can be persuasively differentiated both from Western and from
Eastern Europe. This approach can be a first step towards building a Central
European legal identity which, in turn, could help to combat the region’s juridical
peripherality and redeploy the energy of the region’s legal communities from
adapting to the constant influx of foreign legal transfers towards the innovative
elaboration of original legal institutions, suited to the needs of Central Europe.
Instead of waiting for the West to come up with a solution that can later be copypasted into Central European laws, our jurists should rather try to find solutions
themselves, returing to the good traditions of legal cooperation within the region.
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