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Being a Constitutional Court in a post-sovereign
interconstitutional order
Leonard F. M. Besselink

In this essay I describe some of the challenges facing a national constitutional court that
functions in a situation of a multiplicity of constitutional orders. The national constitution
as understood in the classica! manner in continental Europe - in short: a single document
set of fundamental norms governing politica! society - is no longer exclusive. There are
also other legal norms and orders than the one national constitution that apply nationally
and that fulfü the essential functions of a constitution; that is to say, those other legal
norms can create public institutions which exercise authority, can allocate powers too,
these institutions, and regulate their exercise of public authority. Other orders do, too, not
least the order of the European Union, on which I concentrate here. 113

113 Amongst the pillars ofEuropean inregration is of course also the order of the European Convenrion of Human Rights, which the
European Court of Human Rights has been referring to as 'as a consrirutional instrument ofEuropean public order (ordre public)', Case
OfLoizidou V 7itrkey (Preliminary Objections) (Application no. 15318/89) 23 March 1995, and repeated ofren since.
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The complexity of the relations between these various legal and constitutional orders
is predicated on the complexity of a world in which the relations between citizens and
public actors no longer easily fit within the categories of the 'Westphalian' paradigm, a
paradigm in which authority was exercised top-down over a stable substrate of citizens
within discrete politica! entities in demarcated territoria! conflnes. This paradigm was
premised on the notion of sovereignty, a sovereign power exercised within those territoria!
conflnes, guaranteed externally by public international law understood as interstate law.
The present situation is dubbed that of 'globalization' of which we have a strong regional
version in the European Union.
The absence, in practice, of a single criterion for regulating relations among constitutions
is a distinctive feature of the European constitutional landscape, which is composed of
multiple constitutional orders. 'Sovereignty' as we used to understand it, is no longer
the single hierarchical criterion that can explain the every-day operation of the relations
between legal orders - in that sense we live in a 'post-sovereignty' era. For this reason,
one may have reservations about the metaphor of a multilevel constitutional order. Like
sovereignty, this metaphor is inherently hierarchical: it suggests that we know the relations
between constitutional orders because of the nature of their 'levels', which are by deflnition
'higher' and 'lower' levels. 114 So this metaphor may prejudge what is ultimately open to
question: can we speak about the relationship between the national constitutional order
and other orders as one of higher and lower levels of constitutional authority? I venture to
claim we cannot.
In the absence of a single criterion like sovereignty used to be, the constitutional
situation is multi-perspectival. There are simultaneous plural perspectives that we have to
be aware of, as in so many of the etchings of M.C. Escher: taking only one perspective is
deceptive; the constitutional reality is multi-perspectival.
In the presence of a plurality of constitutional orders, each of which lays some claim
to relative autonomy, constitutional actors and institutions like constitutional courts do
not merely acknowledge the authority and legitimacy of those orders, they are also actively
engaged with them. Their engagement creates a context of what is so beautifully and
appropriately termed in Portuguese interconstitucionalidade. This is characteristic of the
present 21st century situation: 'inter-constitutionality'. While there is truth in the remark
that during the long 19 th century in Europe, 115 constitutional law was concerned with legality
and democracy (the relations between monarchy, the people and their representatives);
and that in the 20th century after the second World War constitutional law was about the
assertion of rights of citizens as fundamental rights; in the 21 st century constitutional

114 See Leonard F.M. Besselink, A Composite European Constitution/ Een samengestelde Europese constitutie. Dnaugural Address Jean
Monnet Chair European Consticutional Law, Universicy ofUtrecht, 10 January 2007.] Groningen, Europa Law Publishing, 2007, 22 + 22 pp..
115 The period screcching from the French Revolution co the end of the first World War.
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law has at its centre the issue of the relations among various legal orders that claim to be
constitutional in nature - as I already pointed out, orders which in different ways authorize
(or constitute), allocate (or attribute) and regulate the exercise of public authority.

Constitutional Conflict
The coexistence of different orders, creates the possibility of conflict, particularly if the
order between them is not pre-established. So, the first question must be: is there actually a
pre-established order of constitutions in the European Union?
The perspectives of the European Court of Justice and those of the national constitutional
courts on this do not fully coincide.
In the well-known 'constitutionalizing' case law of the 1960's, the ECJ used the language of
restriction of the sovereignty of member states to the advantage of what is now the European
Union. It did so in order to conclude that European law has primacy over conflicting
national law. So a transfer of sovereign powers took place, away from member states to
the European Communities, now European Union. This language of 'transfer' suggests
European integration is legally and constitutionally a zero sum game: sovereign rights are
transferred to the Union, which thereby acquires sovereign rights and becomes sovereign,
albeit within the restricted flelds of transferred competence - sovereign. This argumentation
is used to justify hierarchical primacy in ván Gend & Loos 116 and Costa v ENEL 1 17•
In general terms, this answer has been accepted by national courts, also with regard to
the disapplication of acts of parliament, 118 even in those continental European countries unlike Portugal - where ordinary courts only have the power to disapply acts of parliament,
if / in cases in which a monopolist constitutional court has previously declared such acts
invalid. The Simmenthal judgment of the ECJ 119 thus fundamentally affected a core
constitutional feature of such member states, and fundamentally limited the role of national
constitutional courts. This is probably the most significant constitutional modiflcation of
national constitutional law that has been accepted in the process of European integration.

116 Case 26/62, 5 February 1963.
117 Case 6/64, 15 July 1964.
118 For Portugal, see TC Ruling N. 0 621/98, 3 November 1998, and earlier Ruling N. 0 163/90, 23 May 1990. Abstracts available in
English via http://www. tribunalconstitucional.ptltclenlacordaos/.
119 Case 106/77, 9 March 1978.
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What national constitutional courts did not, or not unconditionally, accept is the overriding
effect of EU law over fundamental structures of national constitutions, or care values of
those constitutions, fundamental principles of the democratie state under the rule of law, the
inviolable or unchangeable or or unamendable fundamental constitutional rights. 20,
1

121

The Italian Constitutional Court has recently brought this explicitly to the attention
of the ECJ in its reference to the cases of MAS and MB, also known as « Taricco bis»,
to Luxembourg. In its reference, it made clear that the principle of legality in criminal
law (Article 25 of the Italian Constitution), ' beyond any doubt' belongs to 'the supreme
principles of the Italian constitutional order and the inalienable rights of the human
person' 122 which- under established constitutional case law of the CC- must be respected
by EU law; if EU law does not do so, EU law cannot apply in Italy.
So constitutional conflict can indeed exist.
We need to discern the various ways in which courts are equipped to resolve such
conflict: what conflict rules can we identify? Who decides, and on what grounds, on the
applicable conflict rules?
These are the questions that we address succinctly in the following paragraphs.
We first provide a typology of the conflict rules in terms of their priority and in terms
of the effect of the solution, i.e. whether the prevailing norm as such applies across the EU
or only locally. Next we reflect on the rationales of the various conflict rules, and how they
inform the dynamics of constitutional relations between national constitutional orders
and the EU order; or, put differently, between what national constitutional courts are
guardians of, and what the European Court of Justice is guardian of

120 For Portugal chis follows from Article 7(6) of the Constitution, which makes membership of che EU condicional on reciprocicy
and on respect for the fundamencal principles of a democratie state based on the rule of law and for the principle of subsidiaricy; from
Arcicle 8 (4) of the Conscicucion, which makes the direct effect and primacy of EU law dependenc on 'respect for the fundamencal
principles of a democratie state based on the rule of law'; and from Arcicle 277(2) Consticucion, which allows international creary
provisions chat depart from the Constitution to be effeccive in the national legal order, unless they concern 'the breach of a fundamencal
provision of this Conscicution'.
121 The judgmenc of the Danish H0jesceret [Supreme Court] (First Chamber) 6 December 2016, in Case 15/2014, Dl, acting on
behalf of Ajos NS v Escate of A [henceforth: AJOS], http:!lwww.supremecourt.dk/supremecourtlnyheder!pressemeddefelser/Documentsl
Judgment%2015-2014.pdf, may be understood primarily as being based on an inviolable care constitutional value (ultra viresas relaced
to democracy and legaliry, see below), but can also be understood as a rejeccion of Simmenchal in as much as the Court rejected the
ECJ's position on the dury of courrs to sec aside aces of parliament (here: the primacy of unwrircen EU law over national law) in cases in
which chey are conscicucionally not competent co do so under nacional law- Danish courts, like courts in other Scandinavian councries,
do not generally have the power to review aces of parliamenc againsc unwritten law under nacional constitutional law.
122 Ordinanza N. 24, Anno 2017, Ritenuto infotto e considerato in diritto, seccion 2, second paragraph: ' ... non vi è dubbio .. .'.
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Conflict rules: a typology in terms of precedence and of scale
In the abstract, we can distinguish the relevant conflict rules along two dimensions:
1. which norms prevail?
And
2. with what effect, across the national and EU jurisdictions?

Which norms prevail?
If there is a real conflict between two contradictory norms, one being a national
constitutional norm and the other an EU norm, the conflict can only be resolved if either
the national or the European norm prevails.
The ECJ claims in such cases the overriding effect of European law over national
constitutional norms. Classic examples are Internationale Handelsgesellschaft23, Simmenthal,
and Melloni124 •
An alternative outcome of a conflict between a national constitutional norm and
a norm of EU law is that the national constitutional norm will prevail. A clamorous
example of this is the judgment of the Danish HrJjesteret in AJOS, in which it refused to
disapply a Danish act of parliament on the grounds that it conflicts with the unwritten
principle of EU law prohibiting age discrimination (as the asserted the national courts
should do already in Mangolcf 25 and in the particular case adjudicated by the HrJjesteret
in Dansk Industri 126). 127 Other instances where national constitutional courts indicated
their preparedness to impose a constitutional limit to EU law's overriding effect as regards
national core values, and if these w?uld be at stake, are the Bundesverfassungsgericht in
Solange l'28, and the Corte costituzionale in Frontini 129 and Fragcf 30 ; an a-typical case because it originated in reality as a collision not so much between the ECJ and the national
constitutional court, but between the constitutional court and the administrative courts,
though this spilt over into a conflict between ECJ and national constitutional court - is
the Czech case of Landtova. 13 1

123 Case 11/70,17 December 1970.
124 Case C-399/11, 26 February 2013.
125 Case C-144/04, 22 November 2005.
126 Case C-441/14, 19 April 2016.
127 See foornoce 9.
128 BVerfGE 37,271, 29 May, 1974.
129 Italian Corte costituzionale [Constitutional Court],27 December 1973,case no. 183/1973.
130 Italian Corte costituzionale [Constitutional Court], 21 April 1989, case no. 232/1989.
131 It concerns the posc-Landtová (ECJ, case C-399/09, 22 June 2011) case law, in particular the Czech Republic Constitutional
Court, 31 January 2012, Pl. ÜS 5/12,Slovak Pensiom XVII; seeJan Komarek, Playing with matches in EuConst.

99

Tribunal Constitucional

With what effect, across the respective jurisdictions?
As to the effect across the EU, either the effect of applying a conflict rule remains
local, or effects are EU wide. Both the effects of ECJ judgments and those of national
constitutional courts can either remain local or acquire an EU wide effect.

ECJ judgments
The effects of EC]judgm ents are EU wide if the outcome is that the relevant substantive
norm, which was object of controversy and conflict, is applicable across EU member state
legal orders. This is what we can see in Internationale Handelsgesellschaft, Simmenthal and
Melloni, in as much as the relevant norm of EU law at stake in these respective cases
retained EU wide application due to the required primacy, unity and effectiveness of EU
law, and national constitutional norms would have be disapplied.
However, the effect of ECJ judgments can, also be local, and in two ways.
The first is when a relevant local norm is applicable in one member state (or some) only
without it becoming the substantive universal standard across member state jurisdictions.
This is typically the case when the ECJ rules that a substantive national constitutional norm
can be applied within the relevant member state without becoming applicable in other
member states. Omega' 32 is a good example of this. In this judgment the ECJ-ruled that the
particular German understanding of human dignity, based on Article 1 of the Grundgesetz,
forms a justified, legitimate, and proportional public policy restriction to free movement of
goods and services under EU law. The importance of this - at least for our present purposes
- is that this most fundamental of fundamental rights justifies prohibiting laser games that
simulate the killing of real persons, such a restriction can be applied in Germany without
having to be regarded as restriction in other member states, none of which have that particular
understanding of human dignity (i.e. of justifying the prohibition of the particular laser
games that were at issue). 133 So the effect of the ECJ judgment remains local, i.e. restricted to
Germany only: the free movement of services does not apply on grounds of human dignity
to these laser games only in Germany.
A second manner in which the effect of an ECJ judgment can be restricted locally, is
when it applies only to the EU institutions - i.e. when its effects are restricted, so to say,
to 'Brussels'. Examples of this in which a potential conflict between contrary EU and
national constitutional norms play a contextual role with regard to an EU-institutional

132 Case C-36/02, 14 October 2004.
133 See ibidem, para. 37-38.
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norm, are perhaps not easy to trace. Events connected to a procedural incident in the
context of the ECJ's little known Gaal judgment, however, form an example. 1 34, 1 35
This case initially looked like an pretty straightforward question about an age limit
for children to receive a study grant under German legislation setting an age limit,
while such a limit was not set by Article 12 of Regulation 1612/68. That changed
when at the beginning of the hearing of the ECJ, the German government stated that
the Sixth Chamber sitting in a bench of five judges on the case was not composed
in accordance with the EC Treaty. At the time, Article 165(2) EC which provided
at the material time that chambers sat in formations of three or five judges, whereas
according to a decision of the Court 1 36 six judges were appointed to the Fifth and
Sixth Chamber. Moreover, the German government maintained that the fact that
the Sixth Chamber was to adjudicate on the present case in the form of a bench
of five judges in no way alters the irregular nature of its composition, and further
points out that it has no knowledge of the criteria on the basis of which judges
were assigned to that bench. In order to understand the constitutional nature of the
objections raised, one must be aware of the ius de non evocando, the fundamental
right under the German constitution to one's lawful judge, gesetzliche Richter (Art.
101(1) Grundgesetz). 137 Under standard case law of the Bundesverfassungsgericht
this comprises the guarantee that benches of courts hearing cases are formed on the
basis of neutral and independent criteria in advance, and cases are assigned to court
formations on the basis of similar neutral criteria that can be known in advance. 1 38
The ECJ is a gesetzliche Richter in the sense of Article 101 GG and must hence live
up to the guarantees of this provision; would it not, the ECJ's judgments would not
be valid and cannot apply in Germany. In Gaal the ECJ rejected the objections by
the German government, hut soon after handing down its judgment, it published
how chambers would be formed on the basis of neutral and objective criteria in OJ
C 95/54. 1 39

134 Case C-7/94, 4 May 1995, para. 10-15.
135 One could chink - but perhaps unhelpfuJly - of instances of different interpretations of ocherwise equal European constitutional
standards as chey apply only to the EU institutions relevant examples. One might be the right to respond to conclusions of the public
ministry, or advocates-genera! ex Art. 6 ECHR, chat apply to states party to the ECHR, buc evidently not, or not in the same manner,
to the ECJ, see e.g. Order in case C-17/98, 4 February 2000, Emesa as compared to ECrtHR, 6 January 1996, Vermeulen v. Befgium,
58/1994/505/587; subsequently repeated in several ocher judgments, such asjj v. the Nether/,ands, 9/1997/793/994, 27 Masch 1998;
KD.B. v. The Nether/,ands, 80/1997/864/1075,27 Masch 1998; ván Orshoven v. Befgium, 95/1995/601/689,30 May 1997; tl1is double
standasd as to the different applicabilicy of 6 ECHR to the ECJ was sanctioned by the ECtHR in ECtHR,Cooperatieve Producentenorganisatie
van de Neder/,andse Kokkelvisserij V.A. v. The Nether/,ands (Appl. No. 13645/05) Decision (Third Section),20 January 2009,Reporcs 2009.
136 Decision of 10 October 1994,OJ 304 of 29 October 1994.
137 (Art. 101 (I) second sentence Gnmdgesetz: 'No one may be removed from the jurisdiction of his lawful judge'/ 'Niemand darf
seinem geseczlichen Richter entzogen werden.'
138 BVerfGE 4,416; BVerfGE 17,299; BVerfGE 18,349-350; BVerfGE 25,346.
139 On the extent to which this is identical or equivalent to the protection under the German Gnmdgesetz, see L.F.M. Besselink,
Grondrechtenbescherming: het ius de non evocando en het Hof van Justitie, de omvang van de kamers van het Hof van Jusritie
conform artikel 165, tweede alinea EG en het begrip "kinderen« in art. 12, Verordening (EEG) nr 1612/68 -Arrest van het Hof
(Zesde Kamer) van 4 mei 1995, Jur. 1995 1-1040, Zaak C-7/94, Landesarnt für Ausbildungsförderung Nordrhein-Westfalen/ Lubor
Gaal. In: SEWTijdschrift voor Europees en economisch recht, 44e jrg. no. 2, 1997,56-60 [in Dutch].
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Judgments of national constitutional courts

]udgm ents ofnational constitutional courts, too can have either only local or - surprising
as it may at first sight seem - EU-wide effects.
The effect of national constitutional judgments remains local in two different types of
cases: either the national court persists in views that go against the holdings of the ECJ
(AJOS) and contradict the view of the ECJ without the latter's blessing, or the effect
remains local because the ECJ sanctions this (like in Omega and in the recent judgment
in MAS and MB ( Taricco bis140).
National constitutional judgments have to the contrary EU wide ejfects if a particular
national judgment is taken as point of reference either by other national constitutional
courts, or by the ECJ. In the first case, other national constitutional courts mimic an
identical or similar position as another national constitutional court has taken. Examples
might well be the great influence that can be sensed of the BVerfG on other constitutional
courts, in the form of the Maastricht and the Lisbon judgment. In the second case, it is
the ECJ, which turns the relevant local standard into the universa! European standard.
Examples are the case law of the BVerfG with regard to data protection and data retention,
which have substantively been adopted in Schrecke141 and later case law of the ECJ.
These various dimensions can be projected into the following diagram below.

EU norm

National con.stitution.1I

prc\',tils

norm prcvails

ECJ (e.g. lnccrnacionalc
Handelsgesellschaf,,
Simmenrhal. Mdloni)

National Const Crr

ECJ

ECJ L.<:. (,aal

ECJ (e.g. " Omega, Taricco bis)

National Const Crt
(e.g. autonomous extension
EU law ourside scope of EU law)

Narional Const Crt

140 See on rhis judgmenr rhe conrribution by Marra Carrabia.
141 Case C-92/09, 9 N ovember 2010.
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Rationales of conflict rules
T here are several rationales to the various conflict rules and the outcomes these rules
generate.
Here I distinguish two braad categories: 1) the category ofJormal hierarchy and 2) that
of substantive values.

Formal hierarchy
As regards the ECJ case law, we can say the primacy rule of the type of Simmenthal,
International Handelsgesellschaft is a formal hierarchical rule, a formal lex superior rule. In
fact the concept of formal hierarchy entails a claim to sovereignty: it is a matter of the
highest power.

Substantive values
So, contrary to claims of formal hierarchy, there are also conflict rules that grant
precedence on the basis of the relative constitutional value of the conflicting norms, in the
sense that the more fundamental value prevails over the less fundamental value, or over
considerations of formal hierarchy.

Substantive values in ECJ case law
T his is the case e.g. when the ECJ posed in effect a counter-limit to the erga omnes
effect of UN Sec Council resolutions under Chapter VII UN Charter in Kadi I, explicitly
relying on what was then Article 61) EU Treaty, now Article 2 TEU.
In this judgment the ECJ began by acknowledging the formal hierarchy of norms of
public international law that are binding on the EU (then EC), in order next to let
substantive constitutional values prevail:
301 Admittedly, the Court has previously recognised that Article 234 of the EC Treaty
(now, after amendment, Article 307 EC) could, if conditions for application have been
satisfîed, allow derogations even from primary law, for exarnple from Article 113 of
the EC Treaty on the common commercial policy (see, to that effect, Centro-Com,
paragraphs 56 to 61).
302 It is true also that Article 297 EC implicitly permits obstacles to the operation of
the common marker when they are caused by measures taken by a Member State to
carry out the international obligations it has accepted for the purpose of maintaining
international peace and security.
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303 Those provisions cannot, however, be understood to authorise any derogation from
the principles of liberty, democracy and respect for human rights and fundamental
freedoms enshrined in Artide 61) EU as a foundation of the Union.
304 Artide 307 EC may in no circumstances permit any challenge to the principles
that form part of the very foundations of the Community legal order, one of which
is the protection of fundamental rights, including the review by the Community
judicature of the lawfulness of Community measures as regards their consistency with
those fundamental rights.

Substantive values: three types
As I have noted: the same prevalence of substantive constitutional values occurs when
national constitutional courts assert the inviolability of certain constitutional values.
I can detect three groups of constitutional values in the case law.
1. The first is that of the 'inviolable fundamental rights'. We see this recognized by
the ECJ as regards the particular importance of human dignity in the German
Constitution, in Omega.
2. The second are 'rule of law' values. A good and recent example is the legality
principle in criminal matters in the Taricco bis reference of the Italian CC, that
gained recognition at the ECJ. Perhaps the recent ECJ judgmen-t in Associaçáo
Sindical dos juizes Portugueses142 could be counted under this type of rule of law
rationale.
3. A third value is the principle of 'democracy' in ultra vires review, at the national
level inaugurated in the Maastricht and Lissabon Urteile of the BVerfG, as well
as its reference in the OMT case. We may add to this the controversial Danish
Supreme Court judgment in AJOS.

Motivating forces of the constitutional dynamics: between Sovereignty
and Constitutionalism
We must acknowledge however that the ECJ more frequently relies on considerations
of primacy as a formal hierarchical concept. It has clone so since the original phase of the
establishment of the constitutional quality of European integration in order to claim and
preserve its autonomy. The establishment phase is the period that stretches approximately
from Costa v ENEL up until and including Internationale Handelsgesellschaft and

142 Case C-64/ l 6, 27 February 2018.
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Simmenthal. It is intriguing to notice that the ECJ let considerations of substantive
constitutional foundational values prevail over hierarchical conceptions during a few
decades, until in judgments like Melloni, Winter Wetten143 and Opinion 2113 144 , it clung
again to formal hierarchy, which it based on a highly ambiguous claim to 'autonomy',
which it seemingly understood at least as the exclusive power of the ECJ itself.
Luckily, the case law on constitutional identity (Sayn Wittgenstein etc) as well as Taricco
bis and Associaçáo Sindical dos ]uizes Portugueses seems to go in a different direction. 145 The
reasons behind these quite contrasting approaches over time, can sometimes pardy be
explained by the context of the case, 146 but to some extent we cannot know and understand
the reasons for such somewhat different outcomes: there are no dissenting and concurring
opinions. 147 We cannot know what variety of lines of reasoning actually exist within the
Court. This fact sometimes gives the Court - in the absence of concurring and dissenting
opinions - the appearence of a black box.
One might say that in most continental European constitutions it is acknowledged
that any legal norm ultimately derives its legal force from the fact that the constitution
recognizes or allows these norms to be operative within the relevant constitutional order.
To the extent that one can say that thus all legal norms within the relevant order derive
from the constitution, the constitution can be said to be superior to any other legal
norm. W hen we apply this reasoning to conflicts that might arise between EU norms and
national constitutional norms and which are resolved by stating that the national norm for
this reason precedes the EU norm, we essentially apply a hierarchical lex superior reasoning.
This, however, is not how most of these constitutions operate any longer. Instead, most
constitutional courts faced with a potential or actual collision of norms which affirm the
priority of a national constitutional norm do so on the basis of the substantive value of
the national constitutional norm, not primarily on the strictly formal hierarchy of norms.
lt is clear that the national constitutional court are the engine or motivating force
behind the introduction of considerations of substantive constitutional value by ECJ case
law.

143 Case C-409/06, 8 september 2010.
144 Opinion 2/13, 18 December 2014.
145 One might be tempted to raise the American sryle - quesrion: would explains the difference berween the 'Skouris Court' and the
'Lenaerts Court'? This is impossible to reil, given the secrecy of the functioning of the ECJ as compared to relative transparency of the
US Supreme Court.
146 To totally opposite assessment of fundamental national constitutional righrs and principles in Omega as compared to Melloni may
perhaps be parcly explained by the farmer concerning an area where rhere was no harmonisation (i.e. of the public policy exception
in the context of free movement of services), whereas Melloni concerned a case in which harmonisation was broughr about (rhough
only possible to the Spanish government choosing to violare the Spanish Constitution as interprered by the Spanish Constitutional
Tribunal). !t must be added though that the style and argumentation in boch judgments seems very different indeed.
147 The secrecy of the deliberation in camera is as a reason, bur rhis is based on a rarher wide interpretation of chat secrecy. Even the
outcome of the vore within the Court (whenever it takes place) is kept secret, rhough a publicarion of the relarive numbers of voces in
favour or against plainly does not interfere with the secrecy of the deliberation in camera.
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That was so when the German referring courts indicated chat EC law, could no langer
be effective in Germany if the ECJ were to continue refusing to take into consideration
fundamental rights equivalent to chose protected in the MS under MS constitutions.
Whatever fundamental rights protection the ECJ offered in its earlier case law such as
Stauder148 and Internationale Handelsgesellschaft is unthinkable without the rebellion of
German courts, subsequendy covered by the Solangecase law of the Bundesverfassungsgericht.
The quasi-reversal of the ECJ of the earlier Taricco judgment in MAS and MB (Taricco
bis) is equally unthinkable without the Italian Constitutional Court pointing out chat
otherwise it would be forced to disapply Taricco and to ordering ordinary courts to ignore
it.
The Danish AfOS judgment arrived too late to indicate the recklessness of the highly
controversial ECJ chamber judgment in Mangold. This judgement reckless not only for
Germany but particularly for member states in which no court can set aside democratically
enacted parliamentary legislation on the basis of an appeal to unwritten genera! legal
principles149 - just as we can say chat the UK Supreme Court's Pham judgment150 was too
late to prevent the ECJ to extend the scope of EU law as ic did in Rothman. So timing is an
important factor - but a factor chat is not fully under the control of the courts: somebody
needs to bring a relevant case before ic can act151.

Conclusion
The previous sections suggest a paradoxical conclusion: the ECJ is most frequendy
driven by forma! hierarchical notions of primacy and judicia! supremacy chat must be
associated wich the notion of sovereignty as supreme power; national constitutional courts
- though perhaps contextually backed by two centuries of experience with sovereignty
and its hybris, perhaps implicidy backed by the idea chat national constitutional primacy
might be invoked in cases in which conflict becomes actual and apparent while refusing
ECJ rulings - rarely invoke ideas of forma! hierarchy, but to the contrary they articulate
whatever conflicts might occur in terms of constitutional values. In other words, the ECJ
resorts to reasoning chat looks as though it was premised on some kind of nostalgie quasi
sovereigntist idea, which seems out of phase with the post-sovereign age inaugurated by
European integration itself. 152 National constitutional courts, by contrast seem quite to
the contrary moved by substantive notions of constitutionalism and democracy.

148 Case C-29/69, 12 November 1969.
149 As is the case in Scandinavian MS, the Netherlands and the UK Note chat common law is in a sense indeed unwritten law, but
certainly it is not equivalent to the legal category of'general principles oflaw'.
150 UK Supreme Court, 21 March 2015, Pham (Appellant) vSecretary o/Statefor the Home Department (Respondent), [2015] UKSC 19.
151 PM the staging of Vtzn Gend en Loos (Moreen Rasmussen and ochers).
152 Even at the blatant expense ofprotection ofrights, divesting the conflict rule ofArticle 53 ECHR ofmeaning, and frustrating the
plain obligation to accede to the ECHR, and thus the principle of pacta sunt servanda which is an elementary part ofthe mie of law.
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The fact that it is often this national constitutional courts' role to bring the ECJ to a
more constitutionalist concern in its case law, brings me to the conclusion that one very
important aspect of being a constitutional court in the present post-sovereign context
of the EU is what the Court is, by its very vocation: a guardian called to preserve the
fundamental values of the constitution in a democratie state under the rule of law (cf.
Articles 7(6) and 8(4) Portuguese Constitution).
This is an important task, but not an easy or unproblematic one.
The particular importance of constitutional values must be brought to the attention
of the Court of Justice. This is not something that ordinary referring courts always have
the competence to do or interesting in doing. Governments - who have more privileged
access to the ECJ than to referring courts during the proceedings in Luxembourg - do not
have an interest in doing so, in particular if they disagree with their own constitutional
courts and case law. 153
It is typically for constitutional courts to take upon themselves that role, and they
must do so in an active and articulate manner, lest they be overruled by their governments
pleading in Luxembourg.
At the same time, constitutional courts must themselves respect the boundaries of their
judicia! role, in particular given the fact that their activity can counteract more strongly
democratically legitimated decision--making, also politica! decision-making with regard
to the development of European integration in the framework of the European Union.
Deference in the face of strongly legitimated and considered democratie decision-making
backed by parliaments is the hallmark of a wise court.
We also have to recognise that constitutional courts are in the position to enhance
democratie decision-making whenever it falls short of parliamentary participation and
legitimacy, also in the context of EU decision-making.
The Portuguese Constitutional Court is, perhaps precisely by virtue of its pragmatic
case to case approach, better equipped to play that role in the 21 st century than other
courts.

153 Melloni provides in interesring example, see L.F.M. Besselink, Parameters of Constitutional Conflict afcer Melloni. In: European
Law Review 2014,39( 4), 531-552 [pre-print at http:!!ssrn.comlabstract=2345143]; but also in rhe Landtová case law we find examples
of this, see Micha! Bobek, Landrová, Holubec, and the Problem of an Uncooperative Court: lmplications for the Preliminary Rulings
Procedure, European Consticurional Law Review 2014, pp. 54-89.
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