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 Dissertation Summary  
 

Evidentiary Obligations in Contemporary International Litigation: With special references to 
the practice of the World Trade Organization and the Iran-United States Claims Tribunal  

 
Z. A. Marossi 

 
This thesis focused on the analysis of the evidentiary obligation of parties in international litigation, 
particularly in the context of international trade and commercial disputes. It explored different 
approaches to, and conceptions of, discovery of evidence; the availability of discovery, as well as the 
scope, conditions and limitations of the access to discovery in international litigation. It is only with a 
clear understanding of the scope of both types of discovery, de jure and de facto, that parties can make 
informed choices, including the choice of the forum for their litigation, i.e. whether to avail themselves 
of international arbitration, or to proceed with traditional national court litigation. 
 
This thesis is divided into two parts, each consisting of four interconnected chapters. The first part, 
comprising Chapters I to IV, deals with introductory issues related to dispute settlement mechanisms 
generally, and with the issues of evidence and the burden of proof applicable in various international 
fora.  
 
Chapter I: Serves as a background to this study. It discusses the subjects of international business 
transactions, dispute settlement mechanisms, and their legal structures, particularly those of the IUSCT 
and the DSB. 
 
Chapter II: Examines the significance and potential impact on the outcome of cases of the rules of 
procedure and evidence of several international dispute settlement mechanisms.  This study 
underscores the fact that a functionally progressive, updated and well drafted set of procedural rules 
plays a crucial role in facilitating dispute settlement and thereby fostering justice in international 
relations.    
 
Chapter III: Deals with the issue of the burden of proof including situations where the burden of 
proof may shift in the course of a dispute settlement process. The burden of proof regularly rest with 
the moving party, and it shifts to the other party where the prima facie claim is supported by sufficient 
evidence or benefits from a legal presumption to that effect. In many cases, the decision of who bears 
the burden of proof is a matter of significant debate.  This chapter aims to examine those debates with 
reference to the practice of international courts and tribunals. 
 
Chapter IV: Discusses issues related to the standards of evidence in international litigation. An 
analytical study of the concept of standard of proof can contribute to a better understanding of 
evidence and the burden of proof. Rules of procedure are silent as to which particular standard of 
proof an arbitral tribunal should apply. Consequently, standards of proof may vary between 
institutions even where the matters before them are similar.  This chapter addresses the different 
standards of evidence, accepted thresholds that must be met by the parties to the dispute and the 
amount of evidence that parties must present in order to prevail. 
 
The Second Part of the thesis discusses issues surrounding document production, and the parties' 
responsibilities to cooperate with courts and tribunals. International dispute settlement bodies adopted 
different approaches to, and have different understandings of, the concept of document production and 



Dissertation Summary                                                                                                                                                                                    . 

 

transparency. Despite efforts to standardize practice in this respect, issues related to the concept of 
discovery of evidence are still the subject of serious debate. 
 
Chapter V: Presents an analysis of the subject of document production or discovery of evidence with 
reference to the practice of international courts and tribunals.  This chapter puts forward suggestions 
based on the practice of international arbitrators, for transnational solutions to strike a proper balance 
between efficiency and fairness.  
 
 Chapter VI: Discuses about parties' contractual obligations to cooperate with international courts and 
tribunals, and to disclose the required evidence and information.  A contract, or treaty, is an exchange 
of enforceable promises between the parties to do, or refrain from; doing an act. Transparency, as used 
in a legal context, implies openness, communication, and accountability. This chapter also analyzes 
the concept of transparency and the contractual obligations of parties from an international law point 
of view. 
 
Chapter VII: discusses exceptions to rules governing the discovery of evidence. The scope of 
information that a party or tribunal can compel a party to reveal is very broad. However, there are 
some limits. Rules and regulations that provide a right of access to evidence and information may 
exempt some document on grounds of confidentiality, state interest, or public policy. This chapter will 
focus on the nature of these ‘exception’ clauses, inter alia national security, and confidentiality of 
evidence as a bar to the disclosure of evidence and information, as well as a limitation of the 
evidentiary obligation of the litigant parties. This chapter also discusses the discretion and power of 
judicial review of international courts and tribunals  
 
Chapter VIII:  Examines in more detail  how best to draft a request for document production as well 
as the consequences of  non-compliance with document production orders and other significant issues 
to be observed and addressed in formulating and presenting claims and defenses in different kinds of 
cases. 

 
Conclusions, this work seeks to promote a model of discovery of evidence based on cost 
effectiveness, a fundamental issue meriting particular attention when drafting procedural rules. In 
addition to some analytical comments at the end of each chapter, some observations are presented at 
the end of parts one and two. 
 
Final remarks summarize the issues that have been discussed and analyzed in all eight chapters.  This 
section further highlights the impact of new technological advancements on international dispute 
settlement and the need to develop a regulatory framework, including an effective body of procedural 
rules matching the nature and meeting the demands of the contemporary international dispute 
settlement. Among the features required for such a structure are adequate unified systems of gathering 
evidence and information as well as the establishment of norms that can harmonize the understanding 
of the obligations of parties to cooperate with each other in international litigation. 
 
 


