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‘However dreadful a crime may be, the person accused of committing it has certain 
rights, including the right to a fair trial.’1 Lord Reed 
 
 
‘[O]nly honest, upright and learned men, not those who inject confusion, who are 
verbose but not eloquent, or those whose activity procrastinates rather than speeds up 
the progress of the cause’ should be eligible to become defence counsel. 3 Benedictus 
Carpzovius  
 
 
‘There's one way to find out if a man is honest - ask him. If he says, "Yes," you know 
he is a crook.’ Groucho Marx 
 
 
‘I did not know that I didn’t understand anything, and still thought I knew everything. 
[…] While pretending to understand, I still didn’t understand. The fact of the matter 
was that I comprehended nothing, I understood nothing.’ 3 Gao Xingjian 
 
 
‘The life of the law has not been logic; it has been experience. […] The law embodies 
the story of a nation's development through many centuries, and it cannot be dealt 
with as if it contained only the axioms and corollaries of a book of mathematics.’4 
Oliver Wendell Holmes 

 



 

 iv 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

1 ECHR, Judgment, T. v. UK (Appl. No. 24724/94), 16 December 1999, Concurring Opinion of Lord Reed. 
2 Practicae novae imperialis Saxonicae rerum criminalium, Pars III, qu. 115, no. 93. Frankfort 1677.  
3 Gao Xingjian, Soul Mountain. Mixture of translation from the Chinese by Mable Lee and Sydney: Harper 
Collins, 2000, p. 506 and from the Dutch translation “Berg van de Ziel,” Meulenhoff, 2002, p. 556: ‘Ik wist niet dat ik 
niets snapte en verkeerde nog steeds in de waan dat ik alles snapte. […] Terwijl ik deed of ik het snapte, snapte ik er nog altijd niets 
van. In feite begreep ik niets, ik snapte niets.’ 
4 From the first of twelve Lowell Lectures delivered by Oliver Wendell Holmes, Jr. on November 23, 1880.  
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PART I 
 
THE IMPLEMENTATION OF THE RIGHT TO COUNSEL IN 

INTERNATIONAL CRIMINAL PROCEEDINGS 
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I 

INTRODUCTION 
 

 

1.1 SAFEGUARDING THE RIGHT TO AN EFFECTIVE DEFENCE 
 
Slobodan Milošević’s decision to represent himself before the International Criminal 
Tribunal for the Former Yugoslavia sparked a lively discussion in and outside of the 
Tribunal. Could proceedings before an international criminal court be fairly conducted 
without defence counsel representing the accused? Must a defence counsel be 
appointed to represent an accused charged with war crimes, crimes against humanity 
and genocide, the wishes of the accused notwithstanding? This is permissible in civil 
law systems. Alternatively, should a common law approach of honouring the 
defendant’s wishes to represent himself be followed? Although the right to self-
representation is enshrined in the Statute of the Tribunal, this issue, it turned out, had 
not been carefully considered. Milošević’s decision laid bare the legal Achilles heel of 
international criminal proceedings, i.e. how to conduct a trial when proceedings are a 
hybrid of different legal cultures? This predicament, whether to adopt a civil law 
approach or a common law approach, not only raised academic debate, but was also 
responsible for delaying the trial. It could be argued that this clash of legal cultures was 
partially to blame for the fact that Milošević’s trial proceedings were still on-going 
when he died. In consequence, this vital case never reached a verdict.  

It is one thing for the international community to decide that it wants to set 
up international criminal tribunals. It is a completely different thing to arrange for 
proceedings that safeguard the right to an effective defence.  

 
 

1.2 APPRAISING THE POSITION OF THE DEFENCE 
 
International criminal courts are established through international political efforts. The 
main purpose of these efforts is to ensure that serious violations of human rights and 
humanitarian law that shock the international community do not remain unpunished. 
It needs to be shown to the victims of these crimes, to the international community, to 
perpetrators as well as to future perpetrators of similar crimes that justice will be done. 
The importance of punishing perpetrators of atrocities is evident. It should be ensured 
that this goal is realized through just means. Justice can only be done if the appearance 
of victor’s justice is avoided. Fair trials are essential for all involved. 

 The right to effective legal assistance is one of the most important 
prerequisites of the right to a fair trial.1 However, the appointment of a lawyer alone 
                                                 

1 See for instance, ECHR, Lala/ Pelladoah v. The Netherlands (Appl. No. 14861/89), 22 September 
1994, § 34; ECHR, Artico v. Italy (Appl. no. 6694/74), 13 May 1980, § 33; ECHR, Goddi v. Italy (Appl. 
no. 8966/80), 9 April 1984, § 27; HRC, Saidova v. Tajikistan, CCPR/C/81/D/964/2001 (20 August 
2004), § 6.8. See also Shukurova v. Tajikistan, CCPR/C/86/D/1044/2002 (26 April 2006), § 8.5; 



 

 2 

does not ensure effective assistance. Once appointed, a lawyer ‘may die, fall seriously 
ill, be prevented for a protracted period from acting or shirk his duties.’2 This study 
seeks to determine to what degree international criminal courts provide the conditions 
for suspects and accused to receive effective legal assistance. Additionally, it sets out to 
outline and explain what happens to the position of defence counsel when different 
legal cultures are welded together as is the case for international courts, using the 
Yugoslavia and Rwanda Tribunals as well as the International Criminal Court as its 
main examples.  

One problem is how to determine whether or not the defence at international 
criminal courts is effective. As the international criminal justice system is a system sui 
generis,3 assessing the standards by which the position of the defence is evaluated is 
essential.  

To ensure their compliance with human rights treaties, national courts are 
monitored by specialized bodies, such as the European Court of Human Rights 
(ECHR) 4  or the Human Rights Committee (HRC). 5  The International Criminal 
Tribunals for the Former Yugoslavia (ICTY) and Rwanda (ICTR) 6  and the 
International Criminal Court (ICC) operate without the monitoring of the fairness of 
their proceedings. Nonetheless, as will be illustrated in this study, the Chambers of the 
so-called ad hoc Tribunals (the ICTR and the ICTY) regularly apply the standards that 
the ECHR and the HRC have developed in their jurisprudence.7 Moreover, the ICC 
Statute specifically provides that the Chambers should apply and interpret the law in 
accordance with internationally recognized human rights.8 Therefore, the effectiveness 
of the defence may be evaluated by comparing the jurisprudence of international 
criminal courts with that of the ECHR and the HRC. It should be realized however, 
that internationally recognized human rights standards were established so as to be 
applicable to all kinds of national jurisdictions. Given the fact that international 
criminal proceedings are a hybrid, this seems an advantage. Nonetheless, these 
standards are minimum standards that may be broadly based and open to different 

                                                                                                                       

Sultanova v. Uzbekistan, CCPR/C/86/D/915/2000 (19 April 2006), § 7.4; Brown v. Jamaica, 
CCPR/C/65/D/775/1997 (11 May 1999), § 6.8; Robinson v. Jamaica, CCPR/C/35/D/223/1987 (4 
April 1989), § 10.3. 
See also infra, Chapter II. 
2 ECHR, Judgment, Artico, § 33. 
3 Cf. infra, Chapter IV, paragraph 4.1. 
4 This is the monitoring body of compliance of states with the European Convention on Human 
Rights (ECHR). 
5 This is the monitoring body of compliance of states with the International Convention on Civil and 
Political Rights (ICCPR). 
6 Hereinafter: the ad hoc Tribunals. 
7 For instance, in Barayagwiza, the ICTR Appeals Chamber argued: ‘The International Covenant on 
Civil and Political Rights is part of general international law and is applied on that basis. Regional 
human rights treaties, such as the European Convention on Human Rights and the American 
Convention on Human Rights, and the jurisprudence developed thereunder, are persuasive authority 
which may be of assistance in applying and interpreting the Tribunal’s applicable law. Thus, they are 
not binding of their own accord on the Tribunal. They are, however, authoritative as evidence of 
international custom.’ ICTR App. Ch., Decision, Barayagwiza (Case No. ICTR-97-19), 3 November 
1999, § 40. 
8 See Article 21(3) ICC Statute. 
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interpretations. They will therefore mainly serve as guidelines as to whether or not 
defence rights have been or may be violated in international criminal justice.  

Whether the defence can be deemed to be effective depends on whether 
counsel is enabled to perform the necessary duties. The role of the defence in 
proceedings relates to the nature of the proceedings involved. In proceedings of a 
European Continental civil law country, the defence will generally not actively engage 
in investigative activities such as fact finding missions. The prosecution is supposed to 
search for exculpatory as well as incriminating evidence. The defence is not expected 
to undertake a fact-finding mission. In common law proceedings, if defence counsel is 
not sufficiently zealous in making an effort to assemble or examine evidence, he9 is 
not providing an effective defence to the accused. This illustrates that an effective 
defence hinges upon the character of the procedural system in which counsel practises. 
To determine whether or not the defence in international criminal proceedings is 
effective, the nature of the procedural system of international criminal courts must 
first be determined. 

To what degree the nature of international criminal proceedings resembles 
civil law or common law proceedings has been subject to debate. Because the judges 
amend the procedural rules of the ad hoc Tribunals on an ongoing basis - at the ICTY 
this is at an average rate of almost three times a year -, its precise nature could be 
difficult to establish. 

It may not be immediately obvious to defence counsel appearing before an 
international criminal court whether he should conform to the investigative 
zealousness of a common law advocate or whether it is safe to rely on his experience 
in a civil law system, or even, whether or not he should take a completely different 
attitude in the proceedings. In other words, according to which or what professional 
standards of conduct should counsel conduct the defence at international criminal 
courts?  

It appears that international criminal courts have not developed a clear cut 
role for the defence in their proceedings. Neither did these courts envisage what the 
right to legal assistance should encompass. The Statutes of the ad hoc Tribunals and the 
ICC are concise, even trite, with respect to this issue. They provide that judges should 
guarantee that proceedings are fair and expeditious with due regard to the rights of the 
accused. In addition, the accused is entitled to conduct his defence in person, or, 
through legal assistance of his choice, and to be assigned legal assistance freely by the 
court where the interests of justice so require or if he lacks the resources. These 
provisions are no more elaborate than the fair trial articles of human rights treaties, 
such as Article 6 of the European Convention on Human Rights (ECHR) and Article 
14 of the International Convention on Civil and Political Rights (ICCPR). How the 
proceedings should be conducted is primarily prescribed by the Rules of Procedure 
and Evidence (RPE). Nonetheless, even though there are clear differences between 
the Rules of the ICC and those of the ad hoc Tribunals, they do not specify what the 

                                                 

9 The habit of explaining why the male pronoun “he” is used when referring to actors who can be 
both male and female presupposes that without that footnote gender would indeed be an issue. The 
same can be said about academics who routinely use the female form for advocates. I feel we have 
reached a moment in time where any reader not aware of the fact that the sexes are equal is such an 
abnormality that he or she must be considered a lost case. 
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right to legal assistance includes in terms of how many counsel may be provided to an 
accused or whether he is entitled to an investigator. 

The position of the defence is further complicated by the special 
circumstances that are involved in the conduct of international criminal cases.10 The 
unique features of international criminal justice 11  may involve the need to 
accommodate defence rights in a different way than in the context of domestic 
proceedings.  

Although the crimes under the jurisdiction of the Yugoslavia Tribunal were 
committed in the former Yugoslavia, the Tribunal is seated in The Netherlands. The 
Rwanda Tribunal is situated in Tanzania. The main purposes of locating the Tribunals 
away from where the conflict took place are safety and convenience. As a result, it may 
be challenging for the defence to gather evidence. 

Cases before international criminal courts generally involve crimes that were 
committed on a large scale, that being a common feature of war crimes, crimes against 
humanity or genocide. Such violations of international humanitarian law are rarely 
addressed in domestic courts. This renders the trials more complicated, and prolongs 
them and produces an enormous workload for the defence. Since conflicts of a large 
scale may lead to forced migration, witnesses may be scattered all over the world and 
may therefore be difficult or even impossible to track down. For instance, where a 
potential witness resides somewhere in a temporary refugee camp in the middle of the 
African bush, the defence will be unlikely to succeed in finding him. This may prevent 
the defence from retrieving evidence essential for a proper defence. The Prosecution 
(OTP) generally has better investigative resources and facilities. In addition, state 
authorities and international organisations tend to be more cooperative with OTP 
members than with defence team members acting on behalf of alleged war criminals.12 
This may put the defence at a substantial disadvantage in comparison to the 
prosecution, which could endanger the principle of equality of arms.  

What may further complicate proceedings is that the accused is often held 
responsible for crimes that were physically committed by persons other than himself,13 
such as his subordinates. At the ICTY, persons are regularly held criminally 
responsible under the construction of joint criminal enterprise14 or on the basis of 
command responsibility.15 

                                                 

10 An “international criminal case” in this study implies a case tried by an international criminal court, 
as opposed to a case tried by a domestic court.  
11 In this study, “International criminal justice” refers to the administration of justice of international 
and internationalized criminal courts. Cf. infra, note 17. 
12 Cf. Göran Sluiter, International Criminal Adjudication and the Collection of Evidence: Obligations 
of States (Antwerp-Oxford-New York: Intersentia, 2002), p. 133. 
13 In Tadić, the ICTY Appeals Chamber held: ‘responsibility for serious violations of international 
humanitarian law is not limited merely to those who actually carry out the actus reus of the 
enumerated crimes but appears to extend also to other offenders’. ICTY App. Ch., Judgement, Tadić 
(Case No. IT-94-1-A), 15 July 1999, § 189. 
14 The Appeals Chamber in Tadić noted that most crimes under the ICTY’s jurisdiction ‘constitute 
manifestations of collective criminality: the crimes are often carried out by groups of individuals 
acting in pursuance of a common criminal design. Although only some members of the group may 
physically perpetrate the criminal act […], the participation and contribution of the other members 
of the group is often vital in facilitating the commission of the offence in question.’ Ibid., § 191. For 
an evaluation of the construction of joint criminal enterprise vis-à-vis other modes of collective 
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In a domestic system, one may presume that all lawyers are familiar with the 
system they work in. A large pool of lawyers will be available to the accused to choose 
from. When an individual appears before an international criminal court, it may seem 
that any lawyer in the world could represent him. However, few lawyers have gained 
experience in the legal practice at international criminal courts. As the proceedings of 
these courts are sui generis, lawyers who are unfamiliar with international criminal 
practice cannot simply draw on their experience in their domestic practice. The 
extraordinary complexity of international criminal cases means that not every lawyer is 
competent to become a defence counsel at an international criminal court. Therefore, 
these courts must install mechanisms that guarantee a “standard of quality 
representation” upon assignment, for instance, by only admitting counsel who meet 
particular requirements. 

All this mandates a need for a thorough evaluation of the position of the 
defence at international criminal courts. First of all, the contours and nature of 
proceedings and organisational structure of international criminal courts should be 
defined. Once so defined, it will be easier to evaluate whether the conditions under 
which the defence operates in international criminal proceedings render it effective. 
Secondly, the special circumstances of international criminal justice should be given 
due consideration in evaluating the position of the defence. Thirdly, this study should 
include an overall evaluation as to whether improvements could be made to maximize 
the chances of an effective defence.  
 
 
1.3 THEORETICAL FRAMEWORK 
 
Views on the rights and obligations of the defence are closely related to the procedural 
model the defence is operating within. If the nature of proceedings conducted by 
international criminal courts was more clearly defined, it would provide more 
understanding as to what the right to an effective defence entails. Therefore, a theory 
needs to be established to explain the nature of international criminal proceedings and 
to provide a starting point from which the position of the defence at international 
criminal courts can be properly evaluated. 

International criminal proceedings, although hybrid, are frequently compared 
either to common law or civil law proceedings. Although these concepts may be useful 
at times, the nature of international criminal proceedings should be established in a 
more individual way. In his work The Faces of Justice and State Authority, legal theorist 
Mirjan Damaška asserted a relation between a state’s legal procedural system and the 
way it is organized. Damaška has constructed two basic models of legal procedure that 
fit two archetypes of government.  

The policy-implementing model fits a state whose main objective it is to 
implement state policy through justice: the activist state. On the grounds of its 

                                                                                                                       

criminal responsibility, see Wilt, Harmen van der, 'Joint Criminal Enterprise. Possibilities and 
Limitations', 5 JICJ (2007), pp. 91-108. 
15 For a thorough examination of the concept of individual criminal responsibility for violations of 
international humanitarian law see Sliedregt, Elies van, The Criminal Responsibility of Individuals for 
Violations of International Humanitarian Law (The Hague: T.M.C. Asser Press, 2003). 
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organisation, hierarchical structure and its aspiration to reach governmental goals 
through its justice system, the policy-implementing model is the most suitable for an 
activist government. The second model is the conflict-solving model that is connected 
to a state whose objective it is to remain neutral, and whose only goal is to help its 
citizens solve their disputes: the reactive state. The basic presumption is: "That 
government is best which governs least."16 Hence, conflict-solving proceedings would 
be the most successful procedural form. Each type of these two main models 
produces different views on justice and thus on the role of the participants in the 
proceedings, including defence counsel. 

Part II of this study will examine whether the procedural arrangements of 
international criminal courts match these courts’ aspirations and their structure of 
authority. To this effect, Damaška’s theory will be applied to the ad hoc Tribunals and 
the ICC to the extent that this is feasible. The reality that these courts do not operate 
in the framework of a nation state and the effect that that may have on the basic 
principles along which a defence is to be conducted will be taken into account. 

The main goal of the academic exercise undertaken in Part II is to establish 
how the procedural system of international criminal courts and the position of the 
defence therein can be evaluated. It is a reasonable assumption that the more 
effectively a defence can be conducted, the fairer a trial will be. Providing a legal 
environment that is most likely to produce fair trials will not only benefit the accused, 
but it will also add to the legitimacy of international criminal courts. 

Apart from serving as a foundation for thoroughly evaluating the position of 
the defence, Part II of this study seeks to provide an overall explanation for some of 
the difficulties encountered by the defence as a result of the lack of a cohesive 
philosophy behind the procedural system of international criminal courts. It will not 
attempt to determine what procedural arrangements are most effective to adopt in the 
context of conducting international criminal trials.  
 
 
1.4 SCOPE 
 
This study of the defence in international criminal cases focuses on the right to legal 
assistance and the ability of defence counsel to efficiently provide his client with an 
effective defence.  

This study concentrates on the ad hoc Tribunals for the Former Yugoslavia 
and Rwanda and the ICC. The Special Court for Sierra Leone (SCSL), which Statute 
and Rules of Procedure and Evidence strongly resemble those of the ad hoc Tribunals, 
receives attention where its arrangements as to the defence substantially differ from 
those at the ad hoc Tribunals. For instance, in Chapter III, concerning its “Office of the 
Principal Defender”. Other international(ized) courts17 such as Crimes Panels of the 

                                                 

16  Henry David Thoreau, Resistance to Civil Government, 1849. Henry David Thoreau, Civil 
Disobedience, first paragraph, Walden and Civil Disobedience, ed. Owen Thomas, p. 224 (1966). This essay 
was first published in 1849. 
17 Internationalized criminal courts aspire to be a mix of national and international courts. National 
authorities are narrowly involved in the establishment and administration of justice of these courts. 
See for an overview of this issue, Cesare P.R. Romano, André Nollkaemper, and Jann K. Kleffner 
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District Court of Dili in East Timor, the “Regulation 64” Panels in the Courts of 
Kosovo, the Extraordinary Chambers in the Courts of Cambodia and the Special 
Tribunal for Lebanon (STL) may occasionally be mentioned, but are not particularly 
included in this study.  

 The Nuremberg and Tokyo Military Tribunals that were established after the 
Second World War by the Allied Forces are outside the scope of this study.18 The later 
international criminal courts form a new generation that have deliberately decided to 
depart from the format of “victor’s justice” that did not pay apparent attention to the 
position of the defence. Moreover, international human rights law was nonexistent 
when the Nuremberg and Tokyo Tribunals were operating. 

Any developments in the field of international criminal justice after 1 August 
2007 are not taken into account. One notable exception involves the analysis by Bert 
Swart of international criminal justice in light of Damaška’s Faces of Justice, the core 
issue of Chapter IV.19 
 
 
1.5 CENTRAL RESEARCH QUESTIONS 
 
A vital question to resolve is what constitutes an effective defence in international 
criminal proceedings. An obvious follow up issue is what conditions need to be 
provided to facilitate this? This includes whether or not the defence should be an 
independent organ of the court, and, correspondingly, what measures should be 
implemented to attract competent counsel to represent indigent accused. How many 
counsel, resources and facilities should an international criminal court provide to a 
suspect or accused? How should defence counsel’s professional privileges be 
safeguarded? What body should administer disciplinary proceedings to safeguard the 
professional integrity of counsel? To what degree must defence rights be guaranteed, 
where this may be detrimental to the interests of victims or witnesses, or may 
endanger the expeditious conduct of a trial? How to accommodate the defence of an 
accused who refuses to be represented by defence counsel? 

As stated, the central questions in this study are whether or not international 
criminal courts provide the proper conditions for the defence to be effective in their 

                                                                                                                       

(eds), Internationalized Criminal Courts: Sierra Leone, East Timor, Kosovo and Cambodia (Oxford: Oxford 
University Press, 2004) pp i–viii, 1–491. 
18 For an account of the role of defence counsel in the proceedings of the Nuremberg and Tokyo 
Tribunals, see Wilson, Richard J., A History of the Role of Defense Counsel in International 
Criminal and War Crimes Tribunals, in Bohlander, Boed and Wilson (ed), Defense in International 
Criminal Proceedings. Cases, Materials and Commentary (Ardsley, NY USA: Transnational Publishers, 
2006), pp. 31-66; Mettraux, G. and Čengić, A., The Role of a Defence Office: Some Lessons from 
Recent and not so Recent War Crimes Precedents, in Michael Bohlander (ed), International criminal 
justice: a critical analysis of institutions and procedures (London: Cameron May, 2007), pp. 391-428. For 
more general insights as to the relation between Nuremberg and the ad hoc Tribunals, see, for 
instance, Destexhe, Alain, et al., De Nuremberg à La Haye et Arusha (Brussels: Bruylant, 1997); see 
Röling, Bert V.A., The Nuremberg and the Tokio Trials in Retrospect, in Bassiouni and Nanda (ed), 
A Treatise on International Criminal Law (Springfield, Illinois: Charles C. Thomas, 1973), pp. 590-608; B. 
V. A. Röling and C. F. Rüter (eds), The Tokyo judgment: the International Military Tribunal for the 
Far East (I.M.T.F.E.), 29 April 1946-12 November 1948 (1977). 
19 Bert Swart, Damaška and the Faces of International Criminal Justice, 6 JICJ (2008), pp. 87-114. 
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proceedings and whether or not the features unique to the international criminal law 
practice impinge upon the rights and position of the defence. 

The first part of this study seeks to determine to what degree the right to 
effective legal assistance is guaranteed by the ad hoc Tribunals and the ICC. It will be 
examined whether or not the relevant legal provisions and the practice of international 
courts meet international human rights standards. In addition, it will be determined 
how the defence is organized at international criminal courts and whether this will be 
efficient in guaranteeing an effective defence in terms of sufficient independence and 
integrity of the defence and in terms of equality of arms. 

The second part will consider the nature of the procedural system of the ad 
hoc Tribunals and what this implies for the role of the defence.  

The third part will examine whether any ambiguity of the procedural system 
of the Tribunals as scrutinized in Part II causes problems for the defence and whether, 
overall, defence counsel in international criminal proceedings are enabled to provide 
an adequate and effective defence. Finally, concrete alterations are suggested to render 
the position of the defence at international criminal courts more effective.  
 
 
1.6 METHODOLOGY 
 
This study explores procedural perspectives on the defence. It attempts to test 
whether international criminal courts sufficiently enable defence counsel to effectively 
represent an accused’s interests. The right to legal representation, the standards of 
professional conduct for defence counsel, the principle of equality of arms and the 
right to self-representation will be scrutinized.  

It assesses whether or not the existing procedural rules and their applicability 
to the case law of international criminal courts are fair according to human rights 
standards and enable defence counsel to provide an effective defence. To do this, 
standard legal research methods will be applied. The legal instruments and case law of 
international criminal courts will be examined. As a normative framework, human 
rights instruments and the case law of the supervisory bodies of these instruments, 
such as the European Court of Human Rights and the Human Rights Committee, will 
be employed. Domestic views on the rights and responsibilities of the defence will be 
included when this may help to illustrate a procedural perspective. 

In addition, the results of interviews conducted with defence counsel, other 
defence team members and staff members of international criminal courts are 
included in this study.  
 
 
1.7 STRUCTURE 
 
Part I, The Implementation of the Right to Counsel in International Criminal Proceedings, portrays 
how the right to legal assistance and the organisation of the defence is accommodated 
at international criminal courts. Chapter II provides an overview of the right to legal 
assistance. It includes the development of this right in domestic criminal proceedings 
and in the case law of human rights treaty monitoring bodies. Particular attention will 
be given to what these human rights treaty bodies consider to constitute effective legal 
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assistance. The legal assistance provided to an accused under the legal aid programme 
of international criminal courts will be examined to determine what that entails and 
the nature of the resources and facilities that are provided to the defence. Furthermore, 
this Chapter will examine derivatives of the right to legal assistance, such as the right 
to communicate with counsel, the right to competent counsel and the right to legal 
assistance of the accused’s choosing. Chapter III provides an insight in how the 
defence is organized at international criminal courts and which bodies are responsible 
for defence issues, such as the assignment of legal aid. 

In order to provide a basis for a better understanding, the first part of this study 
contains many details involving the formal legal provisions concerning the defence, 
some of which will be reiterated in the chapters to follow.  
 
In Part II, Procedural Perspectives, the nature of international criminal proceedings will be 
examined to provide a starting point from which the position of the defence before 
international criminal tribunals can be analysed. Different procedural systems may 
imply differing roles of trial participants, including the defence. Chapter IV first 
explains Damaška’s theory further. It will then outline the organisation and goals of 
the Tribunals, to the extent that this has not been achieved in Part I. By applying that 
theory, Part II will assess whether or not there is a discrepancy between the goals 
which international criminal courts aspire and the nature of their proceedings. Finally, 
it attempts to establish how the procedural arrangements of international criminal 
courts might influence the position of the defence within those proceedings. 
 
Making use of the analysis of part II of the nature of international criminal 
proceedings, Part III, The Role of Defence Counsel in International Criminal Practice, 
examines issues regarding the position of the defence and, in particular, of defence 
counsel, which require differing approaches according to the nature of a procedural 
system. How international criminal courts with a hybrid system treat the defence while 
approaching these issues should reveal the proper role of the defence in international 
criminal cases and whether or not improvement is required.  

 Chapter V will elaborate on the principle of equality of arms between the 
defence and the prosecution. This principle is violated when the defence is 
unreasonably disadvantaged in comparison to the prosecution. Inequality of arms may 
in varying respects prevent the defence from functioning effectively. Nonetheless, the 
degree to which the position of the defence will be affected by this inequality depends 
on the role of the defence in the proceedings. In the civil law system of continental 
European countries, the prosecution is generally afforded more leeway than the 
defence, particularly in the investigative stage of proceedings. The accused is deemed 
an object of investigation. This may tilt the balance of advantages more towards the 
prosecution than the defence. In Anglo-American common law systems, procedural 
equality is a keynote. Chapter V will determine whether or not international criminal 
courts enable the defence to counterbalance the prosecution effectively, or whether 
the defence is disadvantaged as against the prosecution. If the defence requires better 
protection pursuant to this principle, positive measures should be implemented. 
Chapter V examines whether the defence can successfully invoke this principle if it 
cannot gather evidence as a result of a lack of resources or as a lack of state 
cooperation. 
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The perception of how defence counsel should represent his client depends on 
the legal environment he works in. At international criminal courts, defence counsel, 
judges and prosecution counsel come from different legal systems. Therefore, clashes 
of opinion regarding what conduct is appropriate and what is not, are likely to occur. 
Chapter VI examines whether or not the provisions enshrining counsel’s duties and 
obligations provide sufficient guidance to avoid such clashes. When standards are not 
clearly articulated, difficulties are likely to arise. While conducting an international 
criminal case, counsel could be unaware of any misconduct on his part, if that conduct 
would be perfectly acceptable in his home jurisdiction. Which body or bodies should 
monitor defence counsel’s conduct and what sanctions should be available is also 
examined in Chapter VI. 

Chapter VII concentrates on the right of an accused to represent himself at an 
international criminal court.20 Given the scale and complexity of international criminal 
proceedings, allowing an accused to represent himself might impair the quality of his 
defence, even if the accused is a lawyer himself. In many civil law systems legal 
representation is mandatory in complicated cases involving serious crimes. In common 
law systems, in principle, the accused can act on his own behalf if he has demonstrated 
a sincere wish to do so and realizes what it entails. Whether or not the measures which 
international criminal courts have implemented to resolve this issue will guarantee a 
fair trial and an effective defence is analysed. This examination will include the 
perspective of the lawyer involved in any potential resolutions.  

The final chapter, Chapter VIII, includes recommendations for consolidating the 
position of the defence at international criminal courts, taking into account the unique 
circumstances of the field of international criminal justice. 

                                                 

20 Please note that a previous version of this Chapter has been published. See ‘Assisting an Accused 
to Represent Himself: Appointment of Amici Curiae as the Most Appropriate Option’, 4 Journal of 
International Criminal Justice 1 (March 2006), pp. 47-63. 



II 

THE RIGHT TO LEGAL ASSISTANCE 
 

 

2.1 INTRODUCTION 
 
It has been argued that a criminal ‘defendant needs a lawyer as urgently as a sick man 
needs a doctor, and in many instances even more urgently, for while nature often heals 
the sick without outside aid, it seems to have little concern for the plight of the 
accused.’1 The stakes are generally high for an accused in criminal proceedings. He 
may lose his liberty even before a verdict is reached.2 In addition, an often powerful 
state will be his opponent. Therefore, the accused needs a professional to 
counterbalance the prosecution side, face the judges, help him defend himself against 
the allegations, and advise him on any available defence strategies. 

In international criminal proceedings, a prosecutor charges the accused on behalf 
of the international community.3 The seat of an international criminal court often 
being remote from the crime scenes under its jurisdiction,4 while in custody accused 
and suspects, being far away from their relatives, remain in considerable isolation.5 
Cases brought before international criminal courts are generally complex, because of 
the crimes involved and the accused often being held responsible for crimes 
committed by persons other than himself or his co-perpetrators, such as his 
subordinates. Upon conviction, long sentences are likely to be imposed. All these 
circumstances make adequate legal assistance at international criminal courts a sine qua 
non, the right of an accused to conduct his own defence notwithstanding.  

The right to have legal assistance in criminal proceedings is widely recognized as a 
fundamental human right. It is enshrined in the Statutes of international criminal 
courts. 6  Those provisions bear a strong resemblance to related provisions of 
international human rights treaties such as the International Covenant on Civil and 
Political Rights (ICCPR)7 and the European Convention for the Protection of Human 
Rights and Fundamental Freedoms (ECHR). 8  The ICTY’s first Annual Report 

                                                 

1 Fellman, David, The Defendant’s Rights, Rinehart & Company, Inc., New York, 1958, p. 112. 
2 Where the death penalty is legitimate, he may even lose his life. 
3 Cf. also infra, Chapter IV, paragraph 4.3.2. 
4 This is the case for the ICTY, the ICTR and the ICC. 
5 After being sentenced by an international criminal court, most accused will also be detained in a 
different country than their home country. 
6 Article 21(4) of the ICTY Statute, Article 20(4) of the ICTR Statute and Article 67(1) of the ICC’s 
Rome Statute, 
7 See Article 14(3) of the ICCPR. 
8 See Article 6(3) of the ECHR. Cf. also Article 7(1)(c) of the African Charter on Human and 
Peoples' Rights (ACHPR), adopted 27 June, 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 
(1982), entered into force 21 Oct., 1986. Article 7 of the African Charter provides that ‘the right to 
defence, including the right to be defended by counsel of his choice’ is an element of an individual’s 
right to have his cause heard; and, Article 8(2)(d-e) of the American Convention on Human Rights, 
adopted at the Inter-American Specialized Conference on Human Rights, San José, Costa Rica, 22 
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emphasized that ‘the rights of the defence, including the right to counsel regardless of 
means, are fully safeguarded’.9 The fair trial provisions of the Statutes of the ad hoc 
Tribunals merely provide minimum guarantees. They entitle the accused to conduct 
his defence in person; or, through legal assistance of his choice; to be informed, if he 
has no legal assistance, of this right; and, to be assigned legal assistance where the 
interests of justice so require, and free if the accused is indigent.  

Although legal assistance is not a new phenomenon and forms of legal 
assistance have long been existent,10 the right to be represented by a defence counsel 
in criminal cases, even for free, has not always been self-evident. To provide its 
context, paragraph 2.2 portrays how this right developed in Anglo-American countries 
with a common law tradition and in European continental countries with a civil law 
tradition. 

According to the ECHR, courts must ‘ensure that the accused had the benefit 
of a fair trial, including an opportunity for an adequate defence.’11 How to tailor legal 
assistance so that it will be adequate in the special context of international criminal 
proceedings is a complicated issue. The majority of accused apply for legal assistance 
provided by the court. According to the ECHR, courts should take ‘measures, of a 
positive nature, calculated to permit the officially-appointed lawyer to fulfil his 
obligations in the best possible conditions’.12 This Chapter examines whether or not 
international criminal courts provide the proper conditions for legal assistance to be 
effective. 

The costs involved in conducting international criminal cases are intrinsically 
high. Not only their complexity and length account for this, but also the costs of 
translation and of travel involved. Human rights courts have established that courts 
should ensure that the right to legal assistance is not merely theoretical, but that it is 
practical and effective, and independent of formalistic requirements. 13  It is an 
important challenge for international criminal courts to ensure this. It falls to be 
considered as to what the legal representation of an accused should encompass as an 
effective minimum. More than one defence counsel may be necessary to safeguard an 
effective right to legal assistance in international criminal proceedings. What a defence 
team in international criminal proceedings consists of, particularly under the legal aid 
system, is examined in paragraph 2.3. Remuneration of defence counsel under the legal 
aid system of international criminal courts is also addressed.  

The right to legal assistance involves having competent counsel. As a 
relatively new form of justice, it may be a first-time experience for many defence 

                                                                                                                       

November 1969, entered into force 18 July 1978. Cf. also ECHR, Lala/ Pelladoah v. The Netherlands 
(Appl. No. 14861/89), 22 September 1994, § 34. 
9 ICTY First Annual Report (UN Doc. A/49/342), 29 August1994, par. 23. 
10  Cf. for instance, Note, 'An Historical Argument for the Right to Counsel during Police 
Interrogation', 73 Yale Law Journal (1964), May 1964, pp. 1000-1057, p. 1019; Armbrüster, Klaus, Die 
Entwicklung der Verteidigung in Strafsachen (Berlin: Duncker & Humblot, 1980), p. 31. 
11 ECHR, Goddi v. Italy (Appl. no. 8966/80), 9 April 1984, § 31. 
12 For instance, a court could adjourn a hearing to grant a lawyer ‘time and facilities […] to study the 
case-file, prepare his pleadings and, if appropriate, consult his client’ as prescribed by Article 6(3)(b) 
of the Convention. Idem. 
13 See ibid., § 27; Lala/ Pelladoah, supra note 8, § 34. See also ECHR, Artico v. Italy (Appl. no. 6694/74), 
13 May 1980, § 33. 
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counsel to conduct an international criminal case. Paragraph 2.5 examines how 
international criminal courts can ensure that defence counsel is competent and 
sufficiently able to provide adequate representation in international criminal 
proceedings. 

The fair trial provisions of the Statutes of international criminal courts further 
entitle an accused to communicate with counsel of his own choosing. The degree to 
which the right to counsel of his own choosing applies to an accused who receives 
legal aid from an international criminal court is questionable. This will be addressed in 
paragraph 2.6. The degree to which an accused is enabled to communicate with his 
defence counsel is determined in paragraph 2.7. 
 
 
2.2 HISTORICAL BACKGROUND OF THE RIGHT TO LEGAL ASSISTANCE  
 

2.2.1 The Common Law System 

In England, for centuries, according to common law, if no points of law needed to be 
discussed, ordinary criminal defendants were not allowed the assistance of defence 
counsel.14 They were deemed to be better off without ‘the artificial Defence of others 
speaking for them’. It was considered ‘more moving and convincing’ to let defendants 
speak on their own behalf.15 Additionally, it was believed that a person’s lies would be 
exposed when he would be put to trial and would have to speak. Lawyers would 
interfere with the truth if defendants were to hide behind them.  

However, the 1696 Treason Trials Act enshrined defence rights for persons 
accused of Treason.16 It obliged the court to assign up to two defence counsel on the 
request of the accused. Note that “assign” in this context does not mean that the court 
would pay for counsel. In this era, the accused himself was expected to pay. In 
addition, counsel was only allowed to assist the accused in dealing with the legal 
aspects of his case. He would cross-examine witnesses while the accused was 
supposed to answer all questions on facts. Defence counsel could assist the accused in 
the pre-trial as well as the trial phase. Defence counsel were being allowed in treason 
cases, because professional prosecution counsel conducted them. In its Preamble, the 
Treason Trials Act provided that an accused of high treason “should bee justly and 
equally tried, and […] should not bee debarred of all just and equal Means for Defence 
of their Innocencies”.17 This portrays an early notion of the principle of equality of 

                                                 

14 See Langbein John, H., The Origins of Adversary Criminal Trial (Paperback), (New York: Oxford 
University Press, 2005), pp. 10 and 11. 
15 Hawkins, William, A Treatise of the Pleas of the Crown: or A System of the Principal Matters Relating to that 
Subject, Digested under their Proper Heads. Vol. II (London: In the Savoy, 1721), p. 400. These passages of 
Hawkins are also cited by Langbein (2005), supra note 14, pp. 33-36.  
16 An Act for regulateing of Tryals in Cases of Treason and Misprision of Treason, 7 Wil. 3., c.3 
(1696), available at www.british-history.ac.uk/report.asp?compid=46810, lastly visited 13 February 
2007. 
17 In order for him to receive useful advise from his counsel, the accused was also entitled to a copy 
of the indictment, but not to obtain the witnesses’ names. See supra note 16, 7 & 8 Will. 3, c. 3 
(1696). 



 

 14 

arms. No prosecution counsel participated in ordinary felony cases in this period.18 
Private prosecution was undertaken by victims, next of kin or by a jury of accusation. 
At regular trials, the “complaining witness” informed the jury of the alleged crime.19 
Only because treason was a crime against the King, a special procedure was 
followed.20 In such cases there was little trust in the impartiality of judges (who might 
rather please the King than the defendant) to watch over the defendant’s rights.21 An 
additional reason for granting the right to defence counsel in these cases, was the 
complexity inherent to this crime.22 

Towards the 1730-ies, the prosecution of ordinary felony cases in England 
became professionalized. Prosecution solicitors conducted pre-trial preparations23 and 
prosecution counsel started participating in trials.24 However, prosecutorial evidence, 
in part, because of the use of so-called crown witnesses, became increasingly 
unreliable.25  For a short while, defence counsel being prohibited, but prosecution 
counsel and solicitors becoming active, the accused was in a far worse position than 
his adversary. This made judges keen to balance the position of the defence and 
prosecution. 26  Eventually, accused of felonies became entitled to defence rights, 
including the right to have defence counsel, as well. But, defence counsel initially only 
participated where legal matters were at stake and where his skills were required.27 He 
was not allowed to address the jury or to comment on the facts.28 Only from the 19th 
century onwards, did the use of defence counsel in trials become significant.29 From 
1836 onwards, all restrictions on defence counsel and his acting on behalf of the 
accused were removed. ‘Criminal trials became’, in Langbein’s words, ‘an opportunity 
for defense counsel to test the prosecution case.’30 It was no longer the accused who 
would speak at his trial, but his lawyer on his behalf. 

In the United States, the right to counsel in federal courts was derived from 
the Sixth Amendment 31  of the American Constitution. 32  An unqualified right to 

                                                 

18 Cf. Langbein John, H., 'The Origins of Public Prosecution at Common Law', 17 American Journal of 
Legal History (1973), pp. 313-335, pp. 316-317. 
19 See ibid., pp. 317-318. The investigation of crimes and other prosecutorial roles, such as binding 
witnesses and orchestrating prosecution, were performed by so-called “Justices of the Peace” at least 
from the 16th Century onwards, when the Marian Statutes (1554, 1555) came into force. These 
Justices of the Peace would bind the private accuser to attend trial and give evidence. See ibid., p. 319 
et seq. 
20 As Treason was a crime against the King, and as the court belonged to the King, he himself could 
not be a prosecutor in his own court. See Langbein supra note 14, p. 12 in footnote 14. 
21 See Langbein supra note 14, p. 32.  
22 See ibid., p. 85. 
23 Ibid., pp. 111 et seq. 
24 Ibid., pp. 147 et seq. 
25 Ibid, pp. 158-165 and 168. 
26 Ibid., p. 168. 
27 Ibid., p. 168. 
28 Ibid., p. 296. 
29 Ibid, p. 170. 
30 Ibid., p. 310. 
31 The first ten amendments to the US Constitution USA are the “Bill of Rights”. It was proposed on 
8 June 1789 and passed by Congress 25 September 1789. 
32 See Powell v. Alabama, 287 U.S. 45 (1932). It should be noted that the Constitution was at first only 
applied to cases at federal level, not to state level courts. See, for instance, Betts v. Brady, 316 U.S. 455 
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counsel in state courts was derived from the 14th Amendment’s right to due process, at 
first only in capital cases,33 later in all felony cases.34 It was acknowledged that ‘lawyers 
in criminal courts are necessities, not luxuries.’35 Therefore, since the 1960-ies, the 
right to legal assistance in the United States applies also to those who cannot afford to 
pay for it. 36  According to the Supreme Court in Gideon v. Wainwright: ‘[I]n our 
adversary system of criminal justice, any person haled into court, who is too poor to 
hire a lawyer, cannot be assured a fair trial unless counsel is provided for him.’37 In 
Argersinger v. Hamlin, the Supreme Court decided that the right to freely assigned 
counsel applied to all offences involving a prison sentence, including petty offenses 
and misdemeanors, as the issues involved in any such cases could be highly 
complicated. 38  The Court considered this broad provision of legal aid to be 
affordable.39 According to Justice Stevens in Padilla, it is “the hallmark of due process” 
for a citizen to have access to counsel to protect him ‘from official mistakes and 
mistreatment’. 40  Merely assigning counsel is not sufficient to guarantee effective 
assistance and adequate preparation of the trial. 41  Competent counsel should be 
assigned to the accused.42 However, as ‘advocacy is an art and not a science’, it is 
deemed that the professional judgment of a lawyer should not too readily be 
mistrusted.43 

 

2.2.2 The Civil Law System 

On the European continent, during the Middle Ages, accused in criminal trials were 
not allowed to have lawyers representing their interests. Accused were supposed to 

                                                                                                                       

(1942), at 461. It took states a while longer to take up this right in their constitutions, starting from 
1774 in New Hampshire until 1868 in North and South Carolina. See Betts v. Brady, at 466. 
33 Hamilton v. Alabama, 368 U.S. 52 (1961); Betts v. Brady, supra note 32, at 462. In Betts, a right to 
assigned legal assistance in non-capital cases before state courts was only granted if a lack of such 
assistance would result in a ‘trial […] offensive to the common ideas of fairness and right’. Id., at 
473. Cf. also Yale Kamisar, ‘Betts v. Brady Twenty Years Later. The Right to Counsel and Due 
Process Values’, 61 Michigan Law Review 219 (1962), pp. 254 et seq. U.S. Federal law required 
counsel also for indigent accused in capital cases since 1790. See 1 Stat. 118 (1790).  
34  In Johnson v. Zerbst, the Supreme Court argued that justice would not be done without legal 
assistance to an accused in a criminal case before a federal court, facing a learned and experienced 
prosecution counsel demanding his incarceration. Legal assistance is ‘necessary to ensure 
fundamental human rights of life and liberty’. See 304 U.S. 458 (1938), at 462-463. In Gideon v. 
Wainwright, the 6th Amendment fundamental requirement to be assigned counsel was held applicable 
through the 14th Amendment guarantee of due process, to indigent defendants accused of felonies in 
state courts. Betts v. Brady was hereby overruled. 
35 Gideon v. Wainwright, 372 U.S. 335 (1963), at 344. 
36 Cf. for instance, Amsterdam, Anthony G., The Supreme Court and the Rights of Suspects in 
Criminal Cases, 45 N.Y.U. Law Review (1970), pp. 785-815, pp. 794-796.  
37 Gideon v. Wainwright, 372 U.S. 335 (1963), at 344. 
38 See Argersinger v. Hamlin, 407 U.S. 25 (1972), at 37. 
39 See idem, in footnote 7. 
40 Rumsfeld v. Padilla, 542 U.S. 426 (2004), Justice Stevens’ Dissenting Opinion (joined by Breyer, 
Ginsberg and Souter). 
41 See Powell v. Alabama, 287 U.S. 45 (1932), at 71. 
42 See McMann v. Richardson, 397 U.S. 759 (1970), at 771. 
43 See Strickland v. Washington, 466 U.S. 668 (1984), at 681.  
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speak for themselves. By the end of the Middle Ages, in France, the ‘Ordonnance de 
Villers-Cotterêts’ of 1539 and the Ordonnance of 1670 still largely deprived the accused of 
a lawyer.44 However, restricted access to counsel was permitted. The preparatory texts 
of this Ordonnance claim that the right to counsel for an accused is not just a right 
because of the law; it is a natural right of the accused to have recourse to another 
person for advice.45 

Criminal proceedings were secretive in this period. Being an object of 
investigation, the accused should not be assisted to distort the truth. In Germany, in 
the old form of process in which the aggrieved party would prosecute, the accused was 
not allowed to be represented.46 By the end of the Middle Ages this form of process 
was replaced by a process in which an official would investigate crimes and prosecute 
the suspect (Offizialprinzip). 47  In 1530, the Constitutio Criminalis Carolina, the first 
German Penal Code, provided a formal right to legal assistance to the accused.48 This 
right was limited, but an important improvement compared to the situation before 
Carolina.49 The focus in this inquisitorial procedural system was on the investigation 
of the material truth. As the accused was an object of investigation rather than a 
subject of the proceedings, there was no need for a separate person to defend the 
accused’s rights. Guarding defence rights would properly be the task of the judge or 
even the prosecutor. 50  However, the realization that this defence function would 
overburden the judge was one of the reasons for Germany (then still part of the Holy 
Roman Empire) to reform its inquisitorial process.51 Nonetheless, the use of torture to 
extract the desired investigation result from the accused, long overshadowed the 
procedural value of having a defence counsel.52  

                                                 

44 Ordonnance de 1539, Article162; Ordonnance de 1670, titre XIV, Article 8, as cited by Astaing, A. and 
G. Clément (2002). "Les "Muets Volontaires" dans la Procédure Pénale Française de l'Epoque 
Moderne et Contemporaine." The Legal History Review 70 (3-4): 291-316, p. 294 and 296. 
45 ‘Il faut considérer aussi que ce conseil qu’on a accoutumé de donner aux accusés n’est point un privilège accordé par 
les ordonnances ni par les lois ; c’est une liberté acquise par le droit naturel, qui est plus ancien que toutes les lois 
humaines. La nature enseigne en effet à l’homme d’avoir recours aux lumières des autres, quand il n’en a pas assez 
pour se conduire ; et d’emprunter du secours, quand il ne se sent pas assez fort pour se défendre.’ See online version 
of the 1670 Ordonnance, 
http://ledroitcriminel.free.fr/la_legislation_criminelle/anciens_textes/ordonnance_criminelle_de_16
70.htm, lastly visited 10 January 2007. 
46 Armbrüster, Klaus, supra note 10, p. 49. Only clerics and vassals, when being judged by their 
superior, were obliged to be represented by so-called ‘advocati’. Those advocati could not freely be 
chosen by the accused. 
47 Armbrüster, Klaus, supra note 10, pp. 47, 48. 
48 Article 14 gave an accused the right to communicate with the person supporting him in his lawsuit. 
Article 73 gave the ‘bystander’ of the imprisoned accused the right to receive transcripts of the 
interrogations. Gerhard Hartstang, Der deutsche Rechtsanwalt. Rechtsstellung und Funcktion in 
Vergangenheit und Gegenwart, (C.F. Müller Juristischer Verlag: Heidelberg 1986), p. 14. 
49 See Armbrüster, Klaus, supra note 10, p. 63. 
50 The region Bavaria expressly provided in its law (Codex Iuris Bavarici Criminalis of 1751) that the 
judge should ex officio perform the job of the lawyer. See ibid., pp. 63, 64.  
51 See ibid., pp. 65, 66. 
52 See ibid., pp. 66, 67. 
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The French Enlightenment movement53 led in promoting the right to legal 
assistance for criminal defendants in civil law systems of the European Continent.54 
The French Code d’Instruction Criminelle of 1808 contained the right of the accused to 
have defence counsel assigned to him.55 In the late 19th Century, France, Belgium, 
Germany and the Netherlands – inspired by Anglo-American procedure – reformed 
their criminal procedure and granted the accused and his lawyer more rights, especially 
during the investigation stage.56 From 1848 onwards German criminal procedure was 
reformed along the lines of the English and French examples. 57  During the 
Enlightenment, the individual became more important and therefore more deserving 
of individual rights.58 Even in criminal proceedings, an accused would be more on a 
par with the state. 59  The 1877 German Criminal Procedural Code 60  finalized the 
developments towards a formal right to defence counsel in criminal proceedings, 
including the pre-trial stage.61 In France, the ‘Loi Constans’ of 1897 gave the lawyer the 
right to give an accused assistance from the first arraignment onwards.62 

Since the right to legal assistance was enshrined in article 6 of the European 
Convention on Human Rights, continental European countries have granted every 
accused in criminal proceedings the right to at least one defence counsel.63 Monitoring 
this treaty, the European Court of Human Rights has prompted courts to ensure that 
this right is not merely theoretical, but that it is practical and effective.64 Even if the 
accused waives his right to be present at his trial, he will not lose his right to be 

                                                 

53 This resulted in the Déclaration des droits de l'Homme et du citoyen of 26 August 1789. This French 
Declaration however did not contain the right to legal assistance, unlike its predecessor in the USA, 
the Bill of Rights in the 6th Amendment. See supra note 31. 
54  Cf. Spaniol, Margret, The Right to Assistance of Defence Counsel under the Constitution and under the 
European Convention on Human Rights (Das Recht auf Verteidigerbeistand im Grundgesetz und in der 
Europäischen Menschenrechtskonvention) (Berlin: Duncker & Humblot, 1990) p. 1, footnote 3.
  
55 Code d’instruction criminelle, 1808, Ch. III, Article 294 and 295. This Code is available online at 
http://ledroitcriminel.free.fr/la_legislation_criminelle/anciens_textes/code_instruction_criminelle_1
929/code_1808_2.htm, lastly visited 10 January 2007. 
56 Cf. Spronken, Taru, Defence. A Study into the Regulation of Professional Conduct of Advocates in Criminal 
Cases (Verdediging: een onderzoek naar de normering van het optreden van advocaten in strafzaken) 
(Deventer: Gouda Quint, 2001), p. 7. 
57 See Armbrüster, Klaus, supra note Armbrüster, Klaus, Die Entwicklung der Verteidigung in Strafsachen 
(Berlin: Duncker & Humblot, 1980) p. 98. 
58 Cf. ibid., p. 99. 
59 Cf. ibid., p. 100. 
60 Strafprozessordnung of 1 February 1877, which came into force 1 October 1879. 
61 Cf. Armbrüster, Klaus, Die Entwicklung der Verteidigung in Strafsachen (Berlin: Duncker & Humblot, 
1980) Armbrüster, Klaus, supra note Armbrüster, Klaus, Die Entwicklung der Verteidigung in Strafsachen 
(Berlin: Duncker & Humblot, 1980)p. 126. 
62 Cf. Astaing, Antoine and Clément, Gérard, 'Les "Muets Volontaires" dans la Procédure Pénale 
Française de l'Epoque Moderne et Contemporaine', 70 The Legal History Review (2002), 291-316, p. 
309. 
63 The German Criminal Procedure Code, for instance, allows a maximum of three chosen defence 
counsel to an accused in all stages of criminal proceedings. See Strafprozessordnung of 7 April 1987, 
lastly amended 22 December 2006, Section 137. 
64 See Artico, supra note 13, § 33; Goddi, supra note 11, § 27; Lala/ Pelladoah, supra note 8, § 34. 
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adequately defended and represented in court by counsel.65 The accused is entitled to 
free legal aid if he lacks the means to pay for representation and the "interests of 
justice" require that it will be granted for free.66  

Nevertheless, the scope of the right to legal assistance in criminal proceedings 
on the European Continent is still influenced by inquisitorial notions. For instance, to 
prevent interference with the truth-finding process, Dutch and French criminal 
procedure do not allow legal assistance during police interrogations.67 The ECHR 
considers this practice to be permissible as long as the trial, considered as a whole, is 
fair.68 Further implications of procedural perspectives on the right to legal assistance 
are examined in Chapter IV of this study. 

 
 

2.3 GENERAL SCOPE OF LEGAL ASSISTANCE AT INTERNATIONAL CRIMINAL COURTS 

2.3.1 Legal Framework 

The Statutes of the ad hoc Tribunals and the ICC provide that legal assistance will be 
assigned to an accused ‘in any case where the interests of justice so require, and 
without payment by him in any such case if he does not have sufficient means to pay 
for it’.69 Suspects are also entitled to legal assistance.70 The Rules of Procedure and 
Evidence (RPE/Rules)71 further stipulate the right to legal assistance for accused72 and 
suspects.73 A particular section of the Rules addresses the appointment of counsel, his 
qualifications, the procedure for his assignment under the legal aid system, and how to 
deal with his professional misconduct.74 The assignment of legal assistance under the 
legal aid system of the ad hoc Tribunals is governed by the Directives on the 

                                                 

65 See Lala/ Pelladoah, supra note 8, § 33. See also § 27 in which it is argued that courts could not 
make an accused attend his proceedings by threatening to take away his fundamental right to be 
represented by a defence counsel. 
66 There will be no need for the accused to prove any prejudice for a violation of Article 6(3)(c) to be 
established. See Artico, supra note 13, § 35; ECHR, Boner v. UK, (Appl. No. 18711/91), 28 October 
1994, § 36. 
67 See, for instance, Taru Spronken and Marelle Attinger, Procedural Rights in Criminal Proceedings: 
Existing Level of Safeguards in the European Union, published by the European Commission, 12 
December 2005, available at http://arno.unimaas.nl/show.cgi?fid=3891, lastly visited 25 January 
2007, pp. 67 and 73. This study illustrates that in 2005, 17 out of 25 European jurisdictions allowed 
counsel to attend such interrogations.  
68 See inter alia, ECHR, Magee v. UK (Appl. No. 28135/95), 6 June 2000, §§ 44-46; ECHR, Murray v. 
UK (Appl. No. 18731/91), 8 February 1996, § 66; ECHR, Brennan v. UK (Appl. No. 39846/98), 16 
October 2001, §§ 46 and 48; First Section of the ECHR, Öcalan v. Turkey (Appl. No. 46221/99), 12 
March 2003, §§ 141-143. 
69 Article 21(4)(d) of the ICTY Statute, Article 20(4)(d) of the ICTR Statute and Article 67(1)(d) of 
the ICC Statute. 
70 Article 18(3) ICTY Statute, Article 17(3) ICTR Statute and Article 55(2) ICC Statute. 
71 Unless otherwise provided, the ICTY version of the RPE mentioned in this study is IT/32/Rev. 
40, 12 July 2007; the ICTR version is of 15 June 2007 and the ICC version is ICC-ASP/1/3, 9 
September 2002. 
72 Rules 63(A) ICTY RPE and ICTR RPE provide a right to counsel during questioning for the 
accused. 
73 See Rules 42 ICTY RPE and ICTR RPE. 
74 Rules 44-46 ICTY RPE; Rules 44-46 ICTR RPE; Rules 20-22 ICC RPE. 
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Assignment of Defence Counsel. 75  These also provide for legal aid for detained 
witnesses.76 The ICC’s legal aid system is regulated in the Regulations of the Court and 
the Regulations of the Registry.77 Professional ethical standards are incorporated in 
Codes of Professional Conduct for Defence Counsel.78 
 

2.3.2 Legal Representation during the Initial Stage of Proceedings 

The Human Rights Committee (HRC) has held the right to counsel applicable to all 
stages of criminal proceedings,79 including the investigation stage.80 The ECHR as a 
general rule deems that the right to legal assistance applies during police interrogations. 
However, it may be restricted as long as the trial, considered as a whole, is fair.81 The 
ad hoc Tribunals’ legal provisions provide the right to legal assistance throughout trial, 
in preparation of trial proceedings, and while a suspect or accused is questioned by the 
Prosecutor of the Tribunal.82 At the ICC, the right to counsel during interrogations 
extends to those conducted by national authorities as well. It has been incorporated in 
the Rome Statute. 83  

In Rwamakuba, the ICTR Trial Chamber determined that the accused’s lack of 
legal assistance during the initial four and a half months of his detention called for a 
remedy.84 Because the accused had been acquitted, he received 2000 USD as financial 
compensation for this violation of his right to legal assistance.85 In Delalić et al, the 
ICTY Trial Chamber, arguing that suspects have an ‘unfettered right to counsel’ under 

                                                 

75  ICTY Directive on the Assignment of Defence Counsel (IT/73/REV.11), 11 July 2006 
(hereinafter: ICTY Directive); ICTR Directive on the Assignment of Defence Counsel, 15 June 2007 
(hereinafter: ICTR Directive). 
76 For instance, for witnesses falling under Rule 90bis. See Article 5(iii) of the ICTY Directive Rev. 11 
and Article 2(B) of the ICTR Directive of 24 April 2004. This has not always been the case. See 
Third Annual Report of the ICTY (1996), UN Doc. A/51/292-S/1996/665 (hereinafter: ICTY 
Third Annual Report), par. 106. 
77 ICC Regulations of the Court (ICC-BD/01-01-04), 26 May 2004; ICC Regulations of the Registry 
(ICC-BD/03-01-06-Rev. 1), 25 September 2006. 
78 ICC Code of Professional Conduct for Counsel (ICC-ASP/4/Res.1); ICTY Code of Professional 
Conduct for Counsel Appearing before the International Tribunal (IT/125), 12 June 1997; ICTR 
Code of Professional Conduct for Defence Counsel, 8 June 1998. 
79 See, for instance, Brown v. Jamaica, CCPR/C/65/D/775/1997 (11 May 1999), § 6.6; HRC, Aliev v 
Ukraine, CCPR/C/78/D/781/1997 (18 September 2003), § 7.3. 
80  For instance, in Aliev v. Ukraine, the accused receiving no opportunity to consult or to be 
represented by a lawyer during his first five months of detention, while risking capital punishment, 
amounted to a violation of Article 14(1) and 14(3)(d) of the ICCPR. See HRC, Aliev v Ukraine, supra 
note 79, §§ 7.2, 7.3 and 8. 
81 See supra, paragraph 2.2.3, note 67. 
82 See Article 18(3) ICTY Statute and Rule 42(A)(i) ICTY RPE; Article 17(3) ICTR Statute and Rule 
42(A)(i) ICTR RPE. 
83 See Article 55(2)(c) of the Rome Statute of the ICC. 
84 ICTR Tr. Ch. III, Judgement, Rwamakuba (Case No. ICTR-98-44C-T), 20 September 2006, para. 
218 & 220. 
85 See ICTR Tr. Ch. III, Decision on Appropriate Remedy, Rwamakuba (Case No. ICTR-98-44C-T), 
31 January 2007, §§ 62, 73 and IV. 
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the law of the Tribunal,86 determined that statements of a suspect who was deprived 
of legal assistance during interrogations should be excluded from the evidence.87 Thus, 
the ad hoc Tribunals are willing to provide compensation for suspects that have been 
deprived of legal assistance while being interrogated. International criminal courts 
seem to be more demanding than the ECHR in this respect.  

The Rules of the ad hoc Tribunals prescribe that on the initial appearance of an 
accused the Trial Chamber should ensure that his right to counsel is respected.88 The 
Registrar, the head of the Registry which is the court’s administrative organ, is 
responsible for the assignment of legal assistance and for administering the legal aid 
system of the ad hoc Tribunals.89 If an accused has not engaged a permanent counsel at 
his initial appearance, international courts should guarantee that he has legal 
representation. A “duty counsel” may be assigned to the accused in that case to assist 
him in the initial phase of the proceedings. To ensure that counsel will be available 
when needed for an accused’s initial appearance, the Registrar keeps a separate list of 
duty counsel candidates.90 At the ICC, duty counsel may represent the interests of a 
particular accused in the initial stage of proceedings, or may be appointed ‘to represent 
the interests of the defence’ in general.91 To prevent delay of the proceedings, the ICC 
has also appointed duty counsel when defence counsel had withdrawn. 92  In the 
‘Situation in the Democratic Republic of Congo’, the ICC has ordered the Registrar to 
appoint an “ad hoc counsel for the defence”, not to one accused in particular, but ‘to 
protect the general interests of the defence for the purpose of forensic examinations’. 
It was likely that certain evidence that the Prosecution wanted to have forensically 
examined would not be available at trial.93 The ICC thus seems to push the temporal 
scope of application of the right to legal assistance to its limits. 
 

                                                 

86 ICTY Tr. Ch. II, Decision on Zdravko Mucić's Motion for the Exclusion of Evidence, Delalić, 
Mucić, Delić and Landžo (Case No. IT-96-21-Y), 2 September 1997, § 51. 
87 In Delalić et al. the judges therefore excluded the statements made to the Austrian authorities from 
the evidence. See ICTY Tr. Ch. II, Decision on the Defence Motion to Exclude Evidence, Delalić, 
Mucić, Delić and Landžo (Case No. IT-96-21-Y), 2 September 1997, in particular §§ 35 and 55. Cf. 
Spronken, Taru (2001), supra note 56, p. 459 and Sluiter, G.K., 'Case comment: Prosecutor v. 
Zdravko Mucic, Decision on the Defence motion to exclude evidence (in Dutch),' 23 NJCM Bulletin 
(1998), pp. 75-87. 
88 See Rule 62(A)(i) of the ICTY RPE IT/32/Rev. 40 (Adopted On 11 February 1994, as lastly 
Amended 12 July 2007) and Rule 62(A)(i) of the ICTR RPE (Adopted on 29 June 1995, as lastly 
amended on 15 June 2007). 
89 See Rules 44-45 ICTY RPE and Rules 44-45 ICTR RPE. 
90 See Rules 45(C) and 62(B) ICTY RPE; Rule 44bis ICTR RPE. 
91 See Regulation 73 ICC Regulations of the Court. 
92 See ICC Pre-Tr. Ch. I, Appointment of Duty Counsel, Thomas Lubanga Dyilo (Case No. ICC-
01/04-01/06-870), 19 April 2007. 
93 ICC Pre-Trial Chamber I, Decision on the Prosecutor’s Request for Measures under Article 56, 
‘Situation in the Democratic Republic of Congo’ (Case No. ICC-01/04), 26 April 2005. A further example 
of a case in which ad hoc counsel was appointed, the Darfur situation. will be discussed in Chapter VI, 
paragraph 6.5. 
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2.3.3 Legal Assistance during the (Pre-)Trial and Appeal Stages 
The Statutes and the RPE of the ad hoc Tribunals and the ICC, the ad hoc Tribunals’ 
Directives on Assignment of Defence Counsel94 and the ICC’s Regulations95 do not 
specify what legal assistance should be available to an accused in a particular case. The 
number of defence counsel to be appointed or the overall composition of a defence 
team may depend on whether an accused is able to hire his own lawyers or whether he 
relies on legal aid. A defence team assigned by a Tribunal generally comprises one lead 
counsel and one co-counsel, one or two investigators and one or two legal assistants. 

According to the European Commission of Human Rights, Article 6(3)(c) 
ECHR does not guarantee a right to an unlimited number of defence counsel.96 At the 
ad hoc Tribunals, accused that could afford it have been able to hire more than two 
lawyers. At some stages, five persons were enlisted as defence counsel of the accused 
Kordić, who privately financed his counsel.97 Thus, at the ad hoc Tribunals, an accused 
seems to be able to retain an unlimited number of counsel when privately funding his 
legal assistance. Nonetheless, the costs involved in financing a number of defence 
counsel for a long duration are so high, that few individuals can afford this. In Kordić, 
shortly before the judgement, it turned out that some of his defence counsel had not 
been compensated by the accused for their representation for more than a year.98 

Financial considerations also necessitate a limit on the number of counsel to 
be appointed under the legal aid system of an international criminal court. When the 
first accused, Tadić, was tried before the ICTY, a single defence counsel was assigned 
to him. The ad hoc Tribunals’ Directives on the Assignment of Defence Counsel 
initially entitled suspects and accused to have only one counsel. 99  This was a 
considerable shortcoming.100 In Tadić, as soon as it became apparent that one counsel 
was insufficient to provide for an effective defence, 101  one more counsel and a 
consultant were assigned to the accused and the Directive was amended to provide for 
that extra counsel, “co-counsel”, to be assigned in exceptional circumstances.102 Co-

                                                 

94 For the ICTY: ICTY Directive No. 1/94, IT/73/REV. 10; for the ICTR: Document prepared by 
the Registrar and approved by the Tribunal on 9 January 1996 as lastly amended 15 May 2004. 
95 ICC Regulations of the Registry and ICC Regulations of the Court. 
96 See EComHR, Ensslin, Baader and Raspe v. Germany (Appl. Nos.7572/76, 7586/76 and 7587/76), 8 
July 1978, at p. 89, § 19. 
97 Cf. for instance, ICTY Tr. Ch., Decision on Defence Motions for Judgement of Acquittal, Kordić 
and Čerkez (Case No. IT-95-14/2), 6 April 2000. In the appellate stage, three counsel were enlisted. 
Cf., for instance, ICTY App. Ch., Judgement, Kordić and Čerkez (Case No. IT-95-14/2-A), 17 
December 2004. ICTY Tr. Ch. III, Judgement, Kordić and Čerkez (Case No. IT-95-14/2-T), 26 
February 2001, Annex IV(B)(2), p. 330-331, § 16. 
98 See ICTY Tr. Ch. III, Judgement, Kordić and Čerkez, supra note 97, Annex IV(B)(2), p. 330-331, § 
16. 
99 See Article 16(a) of the ICTY Directive, UN Doc. IT/73/Rev. 1 (1994), which read: “A suspect or 
accused shall only be entitled to have one counsel assigned to him”. Cf. Article 15(A) ICTR Directive 
on the Assignment of Defence Counsel (1 July 1999). 
100 Cf. ICTY Third Annual Report, supra note 76, par. 106. 
101  According to the ICTY Third Annual Report, ‘it was clear that the assignment of a single 
advocate was insufficient to meet the demands placed on counsel.’ Idem. 
102 At the Directive’s third revision (1996), clause (C) was added to Article 16: ‘Under exceptional 
circumstances and at the request of the person assigned as counsel, the Registrar may […] assign a 
second counsel to assist the lead counsel….’ The phrase “under exceptional circumstances” was 
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counsel could be assigned ‘when the trial is about to begin or in exceptional 
circumstances where the bulk of work so justifies’. 103 Currently, co-counsel may be 
appointed “whenever appropriate” (ICTR Directive) or “in the interests of justice” 
(ICTY Directive).104 In practice, co-counsel are appointed in virtually all cases at the ad 
hoc Tribunals. 105  

When co-counsel is appointed, the original counsel is designated “lead 
counsel” and will be the director of the team. Lead counsel should initiate requests for 
the appointments of co-counsel. 106  He is also responsible for requesting the 
appointment of assistants and investigators.107 He needs the Registrar’s approval for 
the appointment of other defence team members. 108  At the ICTR, it has been 
determined that an indigent accused has a right to counsel remunerated by the 
Tribunal, but the Statute does not entitle him ‘to the services of an investigator at the 
expense of the Tribunal’.109 The Registrar has discretion in determining whether or 
not to appoint an investigator on the request of lead counsel110 and can appoint 
investigators and legal assistants up to a total number of three persons.111 Under the 
Directive of the ICTY, counsel, experts, legal assistants, investigators, translators or 
interpreters also seem to be eligible for assignment.112 Defence teams have also been 
assigned language assistants, 113  and case managers 114  and have frequently sought 
advice from expert consultants.115 

The law of the ICC appears to be more specific as to what legal assistance 
may be provided to an accused. That the defence can have the assistance of experts 

                                                                                                                       

replaced by “in the interests of justice” in Rev. 8, 15 December 2000. Cf. also Article 15(C) of the 
ICTR Directive, stipulating that the Registrar may assign co-counsel upon the request of lead counsel 
‘whenever appropriate’. 
103 See Guidelines for the Remuneration of Counsel Appearing before the ICTR, 1 September 1998, 
available from the ICTR website (hereinafter: ICTR Remuneration Guidelines), par. 1.5.1. 
104 See Article 16 ICTY Directive (Rev. 11); Article 15 ICTR Directive (2004).  
105  See Report of the Expert Group to Conduct a Review of the Effective Operation and 
Functioning of the International Tribunal for the Former Yugoslavia and the International Criminal 
Tribunal for Rwanda (UN Doc. A/54/634), November 1999 (hereinafter: Expert Report), par. 204. 
106 See Article 16 ICTY Directive (Rev. 11); Article 15 ICTR Directive (2004).  
107 See ICTR Tr. Ch. I, Decision on the Accused's Request for Withdrawal of his Counsel, Ngeze 
(Case No. ICTR-97-27-I), 29 March 2001 (hereinafter: Decision on the Accused's Request). 
108 In Nyiramasuhuko and Ntahobali, given its administrative powers and responsibilities, the Registry 
was considered responsible for ‘organizing and appointing defence investigators’. ICTR President, 
The President's Decision on the Application by Arsène Shalom Ntahobali for Review of the 
Registrar's Decisions Pertaining to the Assignment of an Investigator, Nyiramasuhuko and Ntahobali 
(Case No. ICTR-97-21-T), 13 November 2002 (hereinafter: Decision on the Application), § 3. 
109 Ibid., §§ 7 and 13. 
110 Idem. 
111 Cf. ICTR Remuneration of Defence Team Members under the Legal Aid Program of the ICTR, 
Manual for Practitioners, available from the ICTR website (hereinafter: ICTR Remuneration Manual 
for Practitioners), par. 3.  
112 See Article 16(F) ICTY Directive (Rev. 11). 
113  See Ellis, Mark S., 'The Evolution of Defence Counsel appearing before the International 
Criminal Tribunal for the Former Yugoslavia', New England Law Review (2003), Summer 2003, pp. 
949-973, p. 955. 
114 See, for instance, Transcript Haradinaj et al. (Case No. IT-04-84-PT), 1 March 2007, p. 256, where 
counsel for Brahimaj introduced his case manager to the Trial Chamber. 
115 Cf. Expert Report, supra note 105, par. 204. 
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and professional investigators is stipulated in the ICC RPE.116 Persons with relevant 
expertise, such as law professors, may assist defence counsel.117 The assistance may 
include help with the presentation of the case.118 Nevertheless, neither the Rules, nor 
the Statute of the ICC specify the number of defence counsel or of defence support 
staff members to be assigned to one defence team. In addition, there is no specific 
mention of co-counsel. 

At the ad hoc Tribunals, lead counsel is primarily responsible for the defence. 
As to his defence team, lead counsel ‘must ensure that the team functions as such and 
that the members of the team supplement each other and do not duplicate the 
work.’ 119  For the Tribunal, he is ‘the principal interlocutor […] for any 
correspondence or any kind of communication among those representing the 
Registrar and the Bar.’120 Moreover, it has been argued that ‘the general manner in 
which Counsel conducts the defence is within the purview of his role as director of the 
defence team’.121 His authority to direct the defence is a consequence of his primary 
responsibility over the financial resources of the defence team. 122  He bears final 
responsibility for compliance with the directions of the Defence Section of the 
Registry.123 

Co-counsel could ‘share the workload of counsel in preparing the case of the 
Accused’.124 Since exceptional circumstances are no longer necessary for co-counsel to 
be appointed, it could seem that the importance of his role in a defence team in an 
international criminal case is fully recognized. In Akayesu, the accused complained that 
lead counsel and co-counsel’s “uncoordinated rotational work system” was ‘worse 
than one in which the accused is entitled to only one counsel who, at least, will keep 
track of the various stages and proceedings of the trial.’125 This system prejudiced his 
rights, because it actually left him not with ‘two counsel, but one counsel on duty 
alternating with the other, both of whom come from two different countries, do not 
receive transcripts of hearings in which they are absent and, therefore, are unaware of 
the proceedings.’ 126  This illustrates the problem of properly dividing the difficult 
workload for the defence of one accused in a complex and protracted trial between 
two counsel with completely different backgrounds. Even though this may be difficult, 
when trials continue for years, it cannot reasonably be demanded of one individual to 

                                                 

116 The Registrar shall supply ‘support for professional investigators necessary for the efficient and 
effective conduct of the defence’. Rule 20(1)(b) ICC RPE. 
117 See Rule 22(1) ICC RPE. 
118 See Regulation 68 of the Regulations of the Court. 
119 See ICTR Remuneration Guidelines, supra note 103, par. 1.6. 
120 See Transcript, Djukić (case No. IT-96-20), 4 March 1996, p. 4. 
121 ICTR Tr. Ch. II, Decision on Nzirorera's Motion for Withdrawal of Counsel, Nzirorera (Case No. 
ICTR-98-44-T), 3 October 2001 (hereinafter: Decision on Nzirorera's Motion), § 19. 
122 See ICTR Tr. Ch. I, Decision on Request for Private Representation of Gratien Kabiligi, Bagosora 
et al (Case No. ICTR-98-41-T), 4 March 2005 (hereinafter: Decision on Request for Private 
Representation), § 8. 
123 See Decision on the Accused's Request, Ngeze, supra note 107. As to this section of the Registry, 
see infra, Chapter III, paragraph 3.2.2. 
124  ICTY Tr. Ch., Decision on Motion Seeking Review of Registrar’s Decision Denying the 
Assignment of Ms Virginia Lindsay as Co-counsel, Bralo (Case No. IT-95-17-S), 21 September 2005. 
125 ICTR App. Ch., Judgement, Akayesu (Case No. ICTR-96-4-A), 1 June 2001, § 73(4).  
126 Ibid., § 73(4). 
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conduct an accused’s defence before an international criminal court alone. But 
arguably, guidelines as to a more even or formal division of duties between co-counsel 
and lead counsel may be desirable.  

In Bagosora et al, counsel of one of the accused was removed from the case for 
fraudulent behaviour. This immediately created serious problems for the defence of 
his client, as counsel was not allowed to continue to conduct the defence on a private 
basis, pro bono. Inevitably, it took time for the accused to get a defence team together 
again.127 Because the accused was not tried alone, but together with several others, this 
also delayed the trial of his co-accused.128 In Ndindiliyimana et al., the Prosecutor and 
Trial Chamber of the ICTR argued that the sole purpose of co-counsel is to substitute 
lead counsel whenever necessary, rather than to complement him throughout trial.129 
In addition to the help of a legal assistant, the Chamber considered one counsel to be 
sufficient to guarantee an adequate defence to an indigent accused.130 In international 
criminal cases, the assistance of co-counsel is necessary and important. Serious 
representational problems may occur when lead counsel is withdrawn from a case or is 
ill. 

Legal assistants are generally less qualified than counsel who must have 7 or 
10 years of experience. It is questionable whether or not a legal assistant can 
adequately complement the defence if no additional defence counsel is appointed. 
This is particularly doubtful where representational activities are concerned. If there is 
no co-counsel, it can sometimes be necessary for a legal assistant to perform such 
duties. An exceptional case in this respect was Kupreškić et al., at the ICTY. Counsel 
requested the court whether his legal assistant could examine those defence witnesses 
in court, with whom he had conducted interviews. Apparently, the legal assistant 
concerned had failed the English exam of the Registry and could therefore not be 
assigned as co-counsel. The Chamber argued that witness examination ‘is the primary 
responsibility of counsel, who must exercise all due diligence in carrying out this 
responsibility, regardless of whether he or his assistant have held the preparatory 
interviews with the witnesses.’ 131 Since counsel was available and his legal assistant 
failed to fulfil the necessary requirements for being a defence counsel, the request was 
denied. Undoubtedly, a line has to be drawn between the duties that counsel performs 
and those of his legal assistant. Unless a legal assistant is admitted to a recognized Bar, 
he has no rights of audience. However, the current RPE allow the language 
requirement to be disregarded for co-counsel on the condition that lead counsel fulfils 
it.132 This particular requirement solely applies because it concerns an international 
court. If a legal assistant fulfils all other requirements and if it would make the defence 

                                                 

127 This case will be given more attention in Chapter VI, especially in paragraph 6.4.2.1 Disciplinary 
Proceedings Incorporated in Codes of Professional Conduct. 
128 On joint case and its implications for the defence, see infra, Chapter V, paragraph 5.7. 
129  See ICTR Tr. Ch. II, Decision on Defence Oral Motion for Adjournement [sic] of the 
Proceedings. Ndindiliyimana et al. (Case No. ICTR-2000-56-T), 8 October 2004 (hereinafter: Decision 
on Defence Oral Motion). 
130 Ibid., § 7. 
131 ICTY Tr. Ch. II, Decision on the Request of 24 June 1999 by Counsel for the Accused Santic to 
allow Mr. Mirko Vrdoljak to examine the Defence Witnesses, Kupreškić et al. (Case No. IT-95-16), 25 
June 1999, § 3. 
132 See infra, paragraph 2.4. 
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more effective if he performs a few particular and clearly defined representational 
tasks, this should arguably outweigh formalities that have little to do with any legal 
capabilities as counsel. 

The same issue arose in Thomas Lubanga Dyilo at the ICC. It was examined 
whether the law of the ICC allows counsel’s assistant to conduct representational 
activities on behalf of an accused. 133  The Appeals Chamber concluded that ‘[t]he 
authority of assistants is limited to rendering assistance to counsel in the presentation 
of the case before a Chamber. They have no authority to replace counsel or stand in 
for him/her, except perhaps with the authorization of the latter.’134 The ICC therefore 
does not exclude the possibility that counsel delegates representational duties to those 
who assist him. 

International criminal courts aim to try those individuals who bear the most 
responsibility for crimes committed under their jurisdiction. As a result, cases are 
generally sizeable and complex. In consequence, it cannot be upheld that a legal 
assistant in addition to lead counsel is by definition a sufficient safeguard for an 
adequate defence when co-counsel resigns, such as in Ndindiliyimana et al. Counsel 
should remain careful about delegating any of his representational duties to others 
than co-counsel. 

Another question is as to whether a defence team can function with less 
capacity during the appeal stage in comparison to the capacity required during the 
(pre-)trial stages. In Pakelli, the ECHR considered that only with ‘the services of a 
lawyer at the appeal stage of proceedings, a person can make ‘a useful contribution to 
the examination of the legal issues arising’.135 In most domestic criminal proceedings, 
legal assistance is mandatory on appeal.136 At international criminal courts, the right to 
legal assistance certainly applies to appeal proceedings, but may be limited as 
compared to the scope of this right during (pre-)trial proceedings. At the ICTR, if lead 
counsel needs the assistance of a co-counsel during appeal proceedings, he should 
submit a reasoned application as to why he needs a co-counsel, even if co-counsel has 
assisted him previously.137 In addition, counsel may apply for only one investigator 
and one legal assistant for the appeal stage.138  

                                                 

133 See ICC App. Ch., Reasons for the "Decision of the Appeals Chamber on the request of counsel 
to Mr. Thomas Lubanga Dyilo for modification of the time limit pursuant to regulation 35 of the 
Regulations of the Court of 7 February 2007" issued on 16 February 2007, Thomas Lubanga Dyilo 
(Case No. ICC-01/04-01/06-834), 21 February 2007, § 13. 
134 Ibid., § 15. 
135 ECHR, Judgment, Pakelli v. Germany (Appl. No. 8398/78), 25 April 1983, § 38. 
136 See, for instance, Martinez v. Court of Appeal of California, 528 U.S. 152 (2000), at 161, 162. The U.S. 
Supreme Court argued that the right to self-representation on appeal is no necessary component of 
fair appellate proceedings. Legal representation is the standard, not the exception. Idem, at 162. See 
also, the French Code of Criminal Procedure (Code d’Instruction Criminelle de 1808), Article 294; 
German Code of Criminal Procedure (Strafprozeßordnung) 1987, Section 140; Dutch Code of Criminal 
Procedure (Wetboek van Strafvordering) 1926, Article 41(1)(B) 
137 See ICTR Remuneration Manual for Practitioners, supra note 111, par. 16. 
138 See idem, par. 18. 
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International criminal appellate proceedings do not involve a review de novo of 
the facts, or retrial.139 The Trial Chamber is primarily responsible for the findings of 
facts and the evaluation of evidence.140 Under the Statutes of the ad hoc Tribunals, ‘an 
error on a question of law invalidating the decision’, or ‘an error of fact which has 
occasioned a miscarriage of justice’ may be raised as grounds for appeal.141 This may 
be a valid reason for assigning fewer defence team members. On the other hand, the 
Rules of the ad hoc Tribunals leave room for introducing fresh evidence into appellate 
proceedings.142 Therefore, substantial manpower, including investigators, may still be 
required. Nonetheless, it remains a fact that on appeal additional evidence will not be 
admitted lightly. It will not be ‘admissible in the absence of a reasonable explanation as 
to why the evidence was not available at trial.’143 Evidence which was not presented to 
the Trial Chamber due to a lack of diligence on the part of counsel will not be 
accepted on appeal.144 This alone emphasizes how important it is to have a properly 
equipped defence team during (pre-)trial proceedings. 

Under the ICC Statute, grounds of appeal are wider. They comprise 
procedural error, error of fact, error of law, and, only where a convicted person is 
concerned, ‘any other ground that affects the fairness or reliability of the proceedings 
or decision’.145 It follows that a substantial defence team may be justified in ICC 
appellate proceedings. 

  

2.3.4 Legal Aid System 
The provision of legal aid to be freely assigned to indigent accused and suspects 
requires a transparent system. According to Khan and Dixon, the ICTY’s legal aid 
system is sui generis but is based on the same leading principles as domestic legal aid 
systems. 146  According to a report of the UN Secretary-General, five important 
principles underlie the current legal aid system of the ICTY. The accused should be 
‘partially or fully incapable of paying for his defence’; solely ‘necessary and reasonable’ 
defence expenses will be remunerated;147 the defence should efficiently manage its 
case; the legal aid system must attract good quality defence counsel; and, there must be 
equality of arms vis-à-vis the prosecution, and an appropriate resource level.148 This 
system is similar to the legal aid system of the ICTR. 
                                                 

139 See ICTY App. Ch., Judgement, Furundžija (Case No. IT-95-17/1-A), 21 July 2000, § 40. Cf. for 
instance, Cassese, Antonio, International Criminal Law (Oxford: Oxford University Press, 2003), p. 
433. 
140 See, for instance, ICTY App. Ch., Judgement, Kunarac et al. (Case No. IT-96-23&23/1-A), 12 June 
2002, § 39. 
141 See Article 25 ICTY Statute and Article 24 ICTR Statute. 
142 See Rules 115 of the ICTY and ICTR RPE. 
143 ICTY App. Ch., Judgement, Tadić (Case No. IT-94-1-A), 15 July 1999, § 16. 
144 See idem. 
145 See Article 81(1) ICC Statute. 
146 See Dixon, Rodney and Khan, Karim A.A., May, Richard (Eds.), Archbold, International Criminal 
Courts. Practice, Procedure and Evidence (London, United Kingdom: Sweet & Maxwell, 2003), par. 20-34, 
p. 933. 
147 Cf. Article 23(A) ICTY Directive (Rev. 11). 
148 See Financing of the International Tribunal for the Prosecution of Persons Responsible for 
Serious Violations of International Humanitarian Law Committed in the Territory of the Former 
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The courts’ administrative organ, the Registry (or the Defence Unit forming 
part of it) is responsible for managing the Legal Aid Programme in accordance with 
the Directive, 149  assigning legal assistance and determining the indigence of an 
accused.150 The President may review the decisions of the Registrar.151 Chambers have 
a general duty to ensure a fair trial to the accused. 152  The Registrar’s decisions 
regarding legal assistance, such as the appointment of counsel, are therefore also 
subject to judicial supervision. This should ensure that the Registrar complies with the 
Directive and that he exercises his discretionary powers “fairly and justly”. 153 
According to the ICTR Trial Chamber in Nyiramasuhuko et al., ‘a matter affecting the 
right of an accused to have the most efficient defence possible in the context of a fair 
trial […] is a judicial matter which necessitates the supervision of the Trial Chamber 
seized thereof.’154 

Not every accused is eligible to receive free legal assistance. According to the 
ECHR, “the interests of justice” that entitle an accused to free legal aid include the 
seriousness of the offence, the severity of the sentence at stake for the accused, the 
complexity of the case, and the personal situation of the accused (i.e., foreign national, 
level of education, state of health).155 If his liberty is at risk, if he lacks the proper 
resources, an accused should have free legal representation.156 For an effective defence 
against what may be a final decision, this should also be provided in appellate 
proceedings.157 The HRC deems the provision of free legal representation particularly 
important in cases involving capital punishment, even if it would delay the 
proceedings.158 The HRC considers it ‘axiomatic that the accused must be effectively 
assisted by a lawyer’.159 Given the seriousness and the complexity of the crimes dealt 

                                                                                                                       

Yugoslavia since 1991 - Comprehensive report on the progress made by the International Criminal 
Tribunal for the Former Yugoslavia in reforming its legal aid system - Report of the Secretary-
General (UN Doc. A/58/288), 12 August 2003 (hereinafter: Comprehensive Report on Legal Aid 
System ICTY), par. 4. 
149 Cf., for instance, Decision on the Application, Nyiramasuhuko and Ntahobali, supra note 108, § 8. 
150 Cf. Article 10 ICTR Directive (2004); Article 10 and 11 ICTY Directive (Rev. 11); Regulation 84 
and 85 of the ICC Regulations of the Court. At the ICTY the Office of Legal Assistance and 
Detention (OLAD) is the Section of the Registry dealing with defence issues. At the ICTR, this is the 
Defense Counsel & Detention Management Section of the Registry. See infra, Chapter III, paragraph 
3.2.2. 
151 See Rule 19 ICTR RPE; Rule 19 ICTY RPE; and Articles 38 (3) and 43(2) ICC Statute. 
152 This duty is incorporated in Article 19 of the ICTR Statute; Article 20 of the ICTY Statute and 
Article 64 of the ICC Statute. 
153 ICTR Tr. Ch. I, Decision on a Preliminary Motion by the Defence for the Assignment of a Co-
Counsel to Pauline Nyiramasuhuko, Nyiramasuhuko and Ntahobali (Case No. ICTR-97-21-T), 13 
March 1998 (hereinafter: Decision on a Preliminary Motion), §§ 3-5. 
154 Ibid., § 5. 
155 ECHR, Quaranta v. Switzerland (Appl. No. 12744/87), 24 May 1991, §§ 32-35.  
156 See ECHR, Benham v. UK, (Appl. No. 19380/92), 10 June 1996, § 61. 
157 It should enable a defendant to ‘competently address the court’ on legal issues. Boner, supra note 
66, § 41. Cf. also ECHR, Maxwell v. UK (Appl. No. 18949/91), 28 October 1994, §§ 40-41. 
158 HRC, Saidova v. Tajikistan, CCPR/C/81/D/964/2001 (20 August 2004), § 6.8. 
159 Idem. See also Shukurova v. Tajikistan, CCPR/C/86/D/1044/2002 (26 April 2006), § 8.5; Sultanova 
v. Uzbekistan, CCPR/C/86/D/915/2000 (19 April 2006), § 7.4; Brown v. Jamaica, supra note 79, § 6.8; 
Robinson v. Jamaica, CCPR/C/35/D/223/1987 (4 April 1989), § 10.3. 
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with by international criminal courts, and the substantial prison sentences that may be 
involved, the provision of free legal aid undoubtedly furthers the interests of justice.  

The Statutes of the ad hoc Tribunals entitle an accused to be assigned legal 
assistance where the interests of justice so require and without payment if he lacks 
sufficient money. The Directives of the ad hoc Tribunals entitle an accused who lacks 
sufficient financial means to be assigned counsel.160 The majority of accused before 
the ICTR and the ICTY makes use of assigned legal assistance.161 The Registrar must 
‘ensure that an indigent accused is assigned competent legal representation, and also 
that there is no abuse of the Legal Aid Programme.’162 How the Registrar is to prevent 
abuse of the legal aid programme is a complex issue. The main challenge is to 
determine whether or not an accused who applies for legal aid is indigent. This is 
considered an “administrative fact-finding procedure”.163 Whether or not an accused is 
genuinely indigent is difficult to establish, because international criminal courts simply 
lack the means to investigate this thoroughly.164 In the course of the ICTY’s existence, 
a formula was developed to establish an individual’s indigence.165 If an accused is 
found only partially indigent, he will have to contribute to his defence accordingly.166 
For the defence of the accused Limaj a fund was raised in Kosovo. The Tribunal 
deemed that this would cover the costs of the defence of the pre-trial phase and 
therefore withdrew its legal aid. After the fund had been exhausted, the accused was 
considered partially indigent167 and his privately retained counsel became assigned by 
the Tribunal.168 However, as the partial aid covered the costs for defence counsel alone, 
the legal assistants of co-accused helped assist Limaj’s counsel.169 

                                                 

160 See Article 6(A) ICTY Directive on the Assignment of Defence Counsel (hereinafter: ICTY 
Directive), Rev. 11. Cf. Articles 3 and 4 ICTR Directive on the Assignment of Defence Counsel 
(hereinafter: ICTR Directive), 2004.  
161 From the introduction of the partial indigency system until 2005, 12% of all accused did not 
demand legal aid from the Tribunals. See Dixon, Rodney and Khan, Karim A.A., Archbold, 
International Criminal Courts. Practice, Procedure and Evidence (United Kingdom: Sweet & Maxwell, 2005), 
p. 940.  
162 Decision on the Application, Nyiramasuhuko & Ntahobali, supra note 108, § 8. 
163 See ICTY App. Ch., Decision (Appeals Chamber) on Review of the Registrar’s Decision to 
Withdraw Legal Aid From Zoran Žigic, Kvočka et al. (Case No. IT-98-30/1), 7 February 2003, § 12. 
Cf. also ICTY Tr. Ch. I, Decision on the Defence's Motion for an Order Setting Aside the Registrar's 
Decision Declaring Momcilo Krajisnik Partially Indigent for Legal Aid Purposes, Krajisnik (Case No. 
IT-00-39-PT), 20 January 2004, § 16. 
164 See Zappalà, Salvatore, The Rights of the Accused, in Cassese, Gaeta and Jones (ed), The Rome 
Statute of the International Criminal Court: A Commentary Oxford, New York: Oxford University Press, 
2002), pp. 1319-1353, p. 1338. 
165 The ICTY Formula can be found in the ‘Registry Policy for Determining the Extent to Which an 
Accused Is Able to Remunerate Counsel’, entry into force 4 May 2004, added as Appendix II, to 
ICTY Reg., Decision, Drago Nikolić (Case No. IT-05-88-PT), 25 November 2005. 
166 See, for instance, ICTY Reg., Miletić (Case No. IT-05-88-PT), 26 September 2005. 
167 The ICTY Registry has guidelines to determine whether and to what extent an accused is able to 
remunerate his defence team. See Registry Policy for Determining the Extent to Which an Accused 
Is Able to Remunerate Counsel, supra note 165. 
168 See ICTY Dep. Reg., Decision, Limaj et al. (Case No. IT-03-66-T), 10 February 2005. 
169  I am thankful to Caroline Buisman, former legal assistant to the defence at the ICTY, for 
conveying this to me. 
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In principle, a Trial Chamber does not engage in the process of the 
determination of indigence of an accused and the assignment of counsel.170 It may 
review the Registrar’s decision,171 but it can be difficult to assess whether or not the 
Registrar made a proper determination.172 

The accused must declare his means to the Registrar173 and has the burden of 
proof regarding his indigence. However, if the Registrar seeks to withdraw the legal aid 
once it is being provided, the burden of proof of the accused no longer being eligible 
for this aid will be on the Registrar.174 This is not an easy task. The ICTY Registrar’s 
decision to withdraw the assigned legal assistance of several accused solely on the basis 
of media reports, 175  was reversed by the Trial Chamber. The Registrar should 
undertake proper investigations were any doubts to arise about an accused’s 
indigence.176 Only if there is sufficiently reliable evidence, can the drastic step of 
removing the assignment of the accused’s defence counsel in the middle of his trial be 
justified. 177 

The Directives of the ad hoc Tribunals stipulate that legal aid will cover ‘the 
costs of legal representation of the suspect or accused necessarily and reasonably 
incurred’.178  This may ‘include costs relating to investigative and procedural steps, 
measures taken for the production of evidence to assist or support the Defence, 
expenses for ascertainment of facts, consultancy and expert opinion, transportation 
and accommodation of witnesses, postal charges, registration fees, taxes or similar 
duties, and all remuneration due to Counsel’.179 As witnesses are often located in 
disparate geographic locations, costs for contacting potential defence witnesses and to 
transfer them to the court are substantial.180 The Regulations of the ICC provide that 
legal aid covers ‘all costs reasonably necessary as determined by the Registrar for an 

                                                 

170 See ICTY Tr. Ch., Decision on Defence Preliminary Motion on the Assignment of Counsel, 
Mrkšić, Radić, Šljivančanin and Dokmanović (Case No. IT-95-13), 30 September 1997 (hereinafter: 
Decision on Defence Preliminary Motion), § 10. 
171 See Article 12 ICTR Directive (2004); Article 13 ICTY Directive (Rev. 11). At the ICC, the 
Presidency may review the Registrar’s decision. See Regulation 85(3) ICC Regulations of the Court. 
172 Decision on Defence Preliminary Motion, Mrkšić, Radić, Šljivančanin and Dokmanović, supra note 
170, § 12. 
173 See Article 7 ICTY Directive; Article 7 and 8 ICTR Directive; Regulation 84 ICC Regulations of 
the Court. 
174  See ICTY Tr. Ch., Decision on the Registrar's Withdrawal of the Assignment of Defence 
Counsel, Kupreškić et al. (Case No. IT-95-16), 3 September 1999 (hereinafter: Decision on the 
Registrar's Withdrawal), § 6. 
175 These reports alleged that the accused’s legal representation had been funded through auctions 
organized by a Croatian support group. 
176 See ICTY Tr. Ch., Decision on the Registrar's Withdrawal of the Assignment of Defence Counsel, 
Kordić and Čerkez (Case No. IT-95-14/2), 3 September 1999 (hereinafter: Decision on the Registrar's 
Withdrawal); Decision on the Registrar's Withdrawal, Kupreškić et al., supra note 174; ICTY Tr. Ch. II, 
Judgement, Kupreškić et al. (Case No. IT-95-16), 14 January 2000, § 27. 
177 See Decision on the Registrar's Withdrawal, Kordić and Čerkez, supra note 176, § 4. 
178 See Article 17(A) ICTR Directive (2004); Article 23(A) ICTY Directive (Rev. 11). 
179 Article 17(B) ICTR Directive (2004). Article 23(B) ICTY Directive (Rev. 11) is more specific on 
the ‘investigative and procedural steps’, by providing that the costs include the remuneration of 
assigned members of the defence team. 
180 Cf. for instance, Decision on Request for Private Representation, Bagosora et al, supra note 122, § 7. 
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effective and efficient defence’. These include translation and interpretation costs.181 
This leaves considerable scope for interpretation and leeway to the Registrar in 
providing legal aid. 
 

2.3.5 List of Counsel 

To have counsel readily available for assignment, the Registrar maintains a list of 
qualifying counsel who are willing to be assigned.182 If the Registrar refuses to admit 
an applicant to the list, the President can review this decision.183 A separate list is kept 
of potential duty counsel.184 The ICC Registrar also keeps a list of legal assistants and 
investigators.185 As several cases run simultaneously, there needs to be a substantial 
number of counsel.186 The lists of counsel of the ad hoc Tribunals and of the ICC have 
always contained sufficient candidates.187  

Only a select number of counsel gets to represent an accused. At the ICC, the 
Registrar must appoint any lawyer from the list whom the accused has chosen, 
provided that he is willing and available. If the lawyer preferred by the accused fulfils 
the necessary requirements, but is not included in the list, the Registrar should admit 
him to the list and appoint him.188 This promotes the accused’s choice. 

The Directives of the ad hoc Tribunals do not stipulate that the Registrar must 
appoint a preferred lawyer who does not appear on the list if he qualifies. This could 
leave the Registrar more room for discretion. At the ICTR, as a rule, the accused 
selects three counsel from the list189 and indicates the order of his preference on the 

                                                 

181 See Regulation 83(1) of the ICC Regulations of the Court. 
182 See Rule 45 ICTY RPE; Rules 44bis and 45 ICTR RPE; and, Rule 21 ICC RPE. 
183  Article 15(C) ICTY Directive; Regulation 72(1) ICC Regulations of the Court. The ICTR 
Directive does not specifically provide this. 
184 Rule 45(C) and Rule 62(B) ICTY RPE; Rule 44bis(A) ICTR RPE. The ICC Registrar will maintain 
a roster of counsel that are on the general list of counsel for this purpose. See Regulation 73(1) ICC 
Regulations of the Court. 
185 See Regulations 125 and 137 ICC Regulations of the Registry. 
186 For instance, in 2004, 5 duty counsel, 53 lead counsel and 30 co-counsel were assigned by the 
ICTR. See ICTR Tenth Annual Report (UN Doc. A/60/229), 15 August 2005, par. 72. A total 
number of 96 counsels were assigned in 2006. See ICTR 11th Annual Report, 16 August 2006, par. 
59. 
187 In 1996, 66 counsel were on the ICTY list, while a total of 13 counsel were assigned to 9 accused. 
See ICTY Third Annual Report, supra note 76, par. 107; in May 1998, 400 counsel had showed their 
willingness to be assigned by the ICTY. See Beresford, Stuart, 'The International Criminal Tribunal 
for the Former Yugoslavia and the Right to Legal Aid and Assistance', 2 The International Journal of 
Human Rights (1998), pp. 49-65, p. 65, footnote 68; in 2000, there were 350. Cf. ICTY Seventh 
Annual Report (UN Doc. A/55/273), 26 July 2000, par. 230; in 2007, the ICC had admitted 205 
candidates to its list. See www.icc-cpi.int/library/defence/Defense_Counsel_List_English.pdf, lastly 
visited 10 August 2007. 
188 See Regulation 75 ICC Regulations of the Court. 
189 ICTR Tr. Ch. I, Decision on the Motion of the Defence for the Assignment of Co-Counsel for 
Elizaphan Ntakirutimana, Ntakirutimana & Ntakirutimana (Case No. ICTR-96-10-T and Case No. 
ICTR-96-17-T), 13 July 2001 (Hereinafter: Decision on the Motion of the Defence), § 9. See also, 
Information Circular No. 2 of 22 November 1999, par. 8, published in Bohlander, Michael, et al., 
Defense in International Criminal Proceedings. Cases, Materials and Commentary (Ardsley, NY USA: 
Transnational Publishers, 2006), p. 174-175. 
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application form for legal aid. He may explain his choice on the form.190 The same 
procedure is to be followed by lead counsel for the assignment of co-counsel.191 In 
Elizaphan & Gerard Ntakirutimana, it was argued that even if lead counsel has only one 
suitable candidate on his mind, he is obliged to inquire after other counsel on the 
Registrar’s list.192 This “three names procedure” purports to facilitate judicial work and 
strengthen the rights of the accused.193 It is convenient for the Registrar because if the 
preferred counsel or co-counsel is unavailable, it will save the time and trouble of 
repeating the procedure.194 However, the Registrar should not simply for reasons of 
his own convenience refuse the assignment of preferred counsel, if he cannot instantly 
verify the availability or qualifications of the individual concerned. In Ntakirutimana, 
the Registrar refused to appoint co-counsel, even though the candidate seemed to be 
available195 and to have ‘valuable experience in criminal proceedings’,196 because lead 
counsel had proposed one candidate rather than three. Since the three-names 
procedure should merely be a safety measure to ensure counsel’s availability,197 the 
Chamber ordered the Registrar to make an effort to appoint the proposed co-
counsel.198  

At the ICTY, a similar procedure seems to be employed. 199  The ICTY 
Registry gives the accused the opportunity to select a counsel from the list. Similar to 
the procedure of the ICC, if an accused selects a counsel that qualifies,200 but is not on 
the list, the Registrar should admit him. In Delalić et al., this practice was endorsed by 
the Trial Chamber.201 In Bala, counsel preferred by the accused, a native English 
speaker with over twenty five years of criminal law experience, was appointed and 
included in the list.202 
 

2.3.6 Legal Aid Compensation Schemes 

Remuneration of the defence under any legal aid system is a delicate issue, because of 
budgetary constraints. At the ad hoc Tribunals and the ICC, counsel can only hire a 

                                                 

190 Decision on the Motion of the Defence, Ntakirutimana & Ntakirutimana, supra note 189, § 3. 
191 ICTY Directive Article 16(D) and ICTR Directive Article 15(E). 
192 Decision on the Motion of the Defence, Ntakirutimana & Ntakirutimana, supra note 189, § 10. 
193 ICTR Tr. Ch. I, Decision on the Motion of the Defence for the Assignment of Co-Counsel for 
Elizaphan Ntakirutimana, Ntakirutimana & Ntakirutimana (Case No. ICTR-96-10-T and Case No. 
ICTR-96-17-T), 13 July 2001, § 3. 
194 Cf. ibid., § 11. 
195 See ibid., § 12. 
196 See ibid., § 19 
197 See ibid., § 11. 
198 This was done on the provision that he could certify all his qualifications. See ibid.  
199 Cf. ICTY Pres., Decision on request for review of the decision of the Registry in relation to 
assignment of counsel, Krajišnik (Case No. IT-00-39-A), 1 February 2007 (hereinafter: Decision on 
Request for Review), § 13. 
200 The qualifications which counsel should have are examined infra in paragraph 2.4. 
201 ICTY Tr. Ch., Decision on Request by Accused Mucić for Assignment of New Counsel, Delalić et 
al. (Case No. IT-96-21), 24 June 1996. 
202 See ICTY Dep. Reg., Decision, Bala (Case No. IT-03-66-PT), 12 March 2004. 
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limited number of investigators and consultants.203 In addition, the Registry reviews 
the necessity and reasonableness of the expenses made by counsel.204 Depending on 
the intensity of such reviewing of defence counsel’s activities, this could unduly 
interfere with counsel’s work.  

Compensation for defence counsel has fluctuated throughout the existence of 
the legal aid system. In Tadić, defence counsel initially received a daily fee of $200 ($26 
per hour). After negotiations with the Registry, this was increased to $825 a day.205 
Defence counsel appearing before the ICTY received a fixed rate for initial 
consultations and to familiarize themselves with the case, 206  a daily allowance, 
provided they had to travel to The Hague and, most importantly, a fixed daily rate. 
This daily rate became an hourly rate, which varied depending on the number of years 
of experience of counsel.207 Counsel were required to indicate in detail the hours spent 
and the tasks performed.208 To limit the costs of legal aid, from September 1996 
onwards counsel could bill a maximum number of 175 hours (including hearing hours) 
per month.209 In 1998, the same maximum applied to legal assistants and defence 
investigators. For them this was reduced to 125 hours per person per month only a 
year later.210 At the ICTR, legal assistants and investigators may only bill 100 hours a 
month.211 Considering the pressure that defence counsel are under while conducting 
an international criminal trial, it is likely that most defence counsel and their assistants 
made more hours in practice. The ICTR makes a significant difference between legal 
aid provided during the appeal stage and during trial stages. During the appeal stage 
co-counsel will only be assigned in exceptional cases and may bill a total number of 
350 hours all-in.212 Nonetheless, according to Ellis, in the most advantageous situation, 
an experienced counsel213 could earn $230.000 a year at the ICTY.214 

                                                 

203  There would be a limited budget for them. See ICTY Fourth Annual Report (UN Doc. 
A/52/375-S/1997/729), 7 August 1997, par. 87 and ICTR Ninth Annual Report (UN Doc. 
A/59/183), 27 July 2004, pars. 69 and 70. 
204 Cf. Article 23(A) ICTY Directive (Rev. 11); Article 17(A) ICTR Directive (2004); Regulation 83(1) 
ICC Regulations of the Court. 
205 See Ellis, Mark S., 'Achieving Justice before the International War Crimes Tribunal: Challenges 
for the Defense Counsel', Duke Journal of Comparative and International Law (1997), Spring 1997, pp. 
519-537, p. 531. 
206 This fixed rate was initially $400, but was increased to $2000 in 2000 (Directive, IT/73/Rev. 8, 15 
December 2000). For duty counsel, assigned pursuant to Rule 62 (B) of the Rules, this fixed rate 
includes the accused’s initial appearance. Article 24, Directive (IT/73/Rev. 10), 28 July 2004. 
207 From the annex of the Directive rev. 6 on, the rate varied for lead counsel from $80 to $110, for 
co-counsel the fixed amount of $80, for legal assistants and investigators from 30 to 50 DM. See 
Directive, IT/73/Rev. 6, 10 July 1998, Annex vi. From 2002 (Directive IT/73/Rev. 9, 12 July 2002), 
investigators’ and legal assistants’ hourly rates were €15 to €25 an hour. 
208 Cf. Comprehensive Report on Legal Aid System ICTY, supra note 148, par. 7.  
209  Again, counsel had to submit time sheets and request prior approval of the Registrar. See 
Comprehensive Report on Legal Aid System ICTY, supra note 148, par. 8.  
210 Cf. ibid., par. 9. 
211 See ICTR Remuneration Guidelines, supra note 103, par. 3.2; ICTR Remuneration Manual for 
Practitioners, supra note 111, par. 12. 
212 See ICTR Remuneration Manual for Practitioners, supra note 111, par. 17. 
213 The more years of experience, the higher the hourly rate counsel will receive. 
214 Ellis made a rough estimation and this will include office costs. See Ellis (2003), supra note 113, p. 
953. 
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 In addition to the ceilings on billable hours, the Registry limited the scope of 
defence tasks to be compensated to reduce costs. Defence counsel’s travelling would 
be compensated only for client visits, witness’ examinations and hearings. As for 
investigators, only field trips would be compensated. Legal assistants could receive 
travel compensation for doing legal research, drafting and, in limited cases, for 
reviewing case files in The Hague.215 The fixed rate covered the initial consultations 
with the client, the initial appearance and plea before the Tribunal and its preparations, 
and also the ‘refreshing of knowledge of rules and regulations and other general 
reading.’216 In 2004 it simply covered the initial consultations and familiarization with 
the case.217 In 2007, ‘to make the most efficient use of public funds at the lowest 
possible cost to the Tribunal’, the ICTY Registry issued a Defence Travel and Daily 
Subsistence Allowance (DSA)218 Policy that meticulously prescribes the purposes for 
which travel may be undertaken and with what frequency. A trip for co-counsel and 
lead counsel to meet each other is compensated once every two months for each 
counsel.219 Prescribing the scope of professional activities of defence counsel in such 
detail inevitably restricts his freedom in conducting a defence. On the other hand, it 
enhances clarity and transparency as to which activities will be reimbursed under the 
legal aid scheme and which will not. Counsel will have a better concept of that which 
the Registry deems reasonably necessary. Out of one ICTR defence team, only a total 
of four members can receive a daily allowance at the same time. Plainly, this 
discourages a five member team from gathering as a whole at the seat of the Tribunal.  

When concerns arose about potential over-billing by counsel, the ICTR 
started to drastically review the time sheets of defence counsel. The Registry trained its 
staff in “taxing defence costs” and hired a financial investigator to deal with legal aid 
issues.220 According to defence counsel, the Registry suddenly disallowed roughly a 
third of the hours spent on a case and reported in their time sheets, as a standard 
practice.221 Some counsel protested against these measures through organizing a strike 
in January 2004.222Aside from the frustration it caused for defence counsel, it is 
obvious that this measure to save costs may be counterproductive. Even though the 
fee-cutting practice may have lost its edge by now,223 it is time-consuming for defence 
counsel to have to justify each and every particular activity for the representation of 
their client with administrative staff of the Tribunal, and it is a similar burden for the 
Registry staff to scrutinize the time sheets of counsel so meticulously. Moreover, if it is 
standard practice for their fees to be cut, counsel may be more tempted to overstate 
                                                 

215 See Comprehensive Report on Legal Aid System ICTY, supra note 148, par. 10. 
216 See Article 24 ICTY Directive (IT/73/Rev. 9), 12 July 2002. 
217 See Article 24 ICTY Directive (IT/73/Rev. 10), 28 July 2004. 
218 DSA should cover the extra expenses involved in being temporarily abroad.  
219 See Defence Travel and DSA Policy, 1 January 2007, available from the ICTY website, p. 3. 
220 ICTR Ninth Annual Report, supra note 203, pars. 69 and 70.  
221 This was reported to the author by different defence counsel during her research stay in Arusha, 
October 2004. Notes on file with the author. 
222 See ICTR Ninth Annual Report, supra note 203, par. 69. 
223 One defence counsel engaged in an ICTR case since November 2003, assured the author in 
August that ‘it is a long time since I have had as much as one third of my fees disallowed. By and 
large in the last couple of years I have got what I asked for, with the reservation, of course, that the 
maximum number of hours which will be paid is 175 per month irrespective of the actual time put 
in.’ 
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the scope of their professional activities, to be adequately compensated for the hours 
actually worked. 

To save defence costs and ease of administration, the ICTY reformed its legal 
aid system by introducing a bulk system.224 When a case is permanently assigned to a 
defence counsel, an estimation of its level of complexity and of its duration is made in 
advance. Depending on the Registrar’s estimation, defence counsel will either receive a 
lump sum of the first (difficult), second (very difficult) or third (extremely difficult/ 
leadership) level.225 As for the Pre-Trial phase, the Registrar determines the complexity 
level of the case on the basis of a “Work Plan” proposed by the defence and 
consultations with the Chamber seized of the case.226 According to the ICTY Trial 
Chamber in Mrkšić et al, the following factors determine the level of complexity of a 
case: 

 
‘the number and nature of counts of the indictment, the possible amendments 
of the indictment, the nature of preliminary motions and challenges to the 
Tribunal’s jurisdiction, the number of accused joined in the same case, the 
number of witnesses and documents involved, the geographical territory 
covered in the indictment, the previous ranking of the accused within the 
military or political hierarchy (where appropriate) and the legal issues expected 
to arise in the course of the trial.’227 
 

To determine the duration of the trial proceedings, the Registrar relies on the time 
allocated for this phase to the parties by the Trial Chamber.228  

The lump sum system was introduced to provide ‘maximum flexibility in the 
use of resources and to allow Lead Counsel [..] to hire members of the Defence Team 
as he sees fit.’229 Each level provides for one lead counsel to be paid on UN P5 level 
and one co-counsel paid on UN P4 level. It is calculated that a level 1 team has a 
budget for 2 support staff, level 2 for three and level 3 for 5 support staff and that 
level 2 needs three times more time than level 1 and level 3 needs three times more 
time than level one.230 The lump sum covers all aspects of representation, but excludes 
travel expenses and DSA. 231  The ICTY has put limits on the amount of travel 
expenses and DSA to be paid to counsel and co-counsel. Defence support staff (legal 

                                                 

224 See ICTY Ninth Annual Report (UN Doc. A/59/215), 13 August 2004, par. 356. Interestingly, 
the ICTR also created the conditions for using a lump sum system, but does not seem to make use of 
this system yet. Cf. ICTR Tenth Annual Report supra note 186, par. 73. Duty counsel at the ICTY 
still receive a fixed rate under the new lump sum system. See Article 25 ICTY Directive (Rev. 11). 
225 See ICTY, Defence Counsel Payment Scheme for the Pre-Trial Stage, 1 May 2006, par. 2. Exact 
figures are included in this Scheme and also in the Defence Counsel Payment Scheme for the Trial 
Stage, 1 May 2006, available from the ICTY website. 
226 Factors such as the position of the accused (leader or subordinate), the number and nature of 
counts in the indictment are taken into account. See Payment Scheme for the Pre-Trial Stage, supra 
note 225, par. 22. 
227 ICTY Tr. Ch. II, Decision on Defence Request for Review of the Registrar's Decision on the 
Level of the Case, Mrkšić et al. (Case No. IT-95-13/1-PT), 3 March 2005 (hereinafter: Decision on 
the Level of the Case). 
228 Cf. Payment Scheme for the Trial Stage, supra note 225, pars. 16-18. 
229 Payment Scheme for the Pre-Trial Stage, supra note 225, par. 1. 
230 Payment Scheme for the Pre-Trial Stage, supra note 225, par. 29. 
231 See Payment Scheme for the Pre-Trial Stage, supra note 225, par. 3. 
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assistants, investigators or a defence case manager) will receive DSA in few cases.232 
All levels receive an equal maximum monthly fee for translation and interpretation 
costs.233 This system gives counsel more certainty on their budget and has allowed 
defence teams to assign case managers.  

However, once the budget is consumed, it can be very difficult or even 
impossible to obtain additional funds. Even though the Rules and the Directive do not 
grant the defence judicial review of decisions of the Registrar regarding the level of 
complexity of a case, the Trial Chamber deems itself ‘competent to review the 
Registrar’s decision in the light of its effect upon the fairness of the trial’.234 Without 
this being stipulated in the Directive, the Chamber can also review the Registrar’s 
decisions concerning remuneration of counsel. However, such judicial review mainly 
concerns ‘the propriety of the procedure by which the Registrar reached the particular 
decision and the manner in which he reached it’.235 If counsel deems that the Registrar 
has misclassified his case, he should demonstrate exceptional circumstances to move 
the trial Chamber to review the Registrar’s decision.236 However, as an alternative to 
upgrading the level of a case, ‘the Registrar may, at its discretion, compensate for cases 
that require additional legal assistance without changing the level of complexity of the 
case’.237 That could be particularly helpful for counsel who are in the dilemma that 
they need substantive resources, but do not want to present their case as a 
“leadership” case, to which the highest level of resources applies. A consequence may 
be that their clients would risk being labelled as leaders of the criminal enterprise that 
is held responsible for the crimes committed, whilst the object of their defence is to 
emphasize the insignificance of their position. 

With its lump sum system the ICTY also sought to eliminate the incentive for 
defence counsel to overstate their work. Furthermore, it was no longer necessary to 
inspect counsel’s invoices.238 A danger of the ICTY’s lump sum system, however, is 
that it may induce some counsel to minimize their work. When a case takes “a little 
longer” than expected, the total of the lump sum will not be adjusted. But when a case 
finishes ahead of the estimated schedule, the defence will receive the whole lump sum 
regardless.239 This undoubtedly makes the legal aid system more efficient, but it has 
the potential to reduce the quality of legal assistance. Although the lump sum system 
may prevent abuse of the Tribunal’s resources,240 in the worst case scenario, it may 
encourage less consideration for the client and thus may impair the quality of justice 
and the fairness of the proceedings. 
                                                 

232 Cf. ICTY, Defence Travel and DSA Policy, supra note 219. 
233 Payment Scheme for the Pre-Trial Stage, supra note 225, par. 5; Payment Scheme for the Trial 
Stage, supra note 225, par. 26. 
234 Decision on the Level of the Case, Mrkšić et al., supra note 227. 
235 Idem. 
236 Cf., for instance, ICTY Tr. Ch., Decision of Defence Request for Review of Registrar's Decision 
and Motion for Suspension of all Time Limits, Strugar (Case No. IT-01-42-PT), 19 August 2003. 
237 Decision on the Level of the Case, Mrkšić et al., supra note 227. 
238 See Comprehensive Report on Legal Aid System ICTY, supra note 148, par. 27. 
239 One third of the lump sum is withheld by the Registry, two thirds are paid during the proceedings 
in monthly instalments. The final third will be used to continue the instalments where the trial 
continues “a little longer” than expected, or will be granted when the trial ends. See Comprehensive 
Report on Legal Aid System ICTY, supra note 148, par. 25. 
240 Cf. ibid., par. 24(d). 
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Instead of using a “lump sum” system, the ICC intends to save resources by 
implementing a monthly fee for defence counsel, which would be reviewed every three 
months.241 It is argued that the ICTY’s lump sum system could lead to ‘erroneous 
assessment of time sheets, overbilling, disputes over case-ranking levels, dilatory 
measures delaying the proceedings and increased costs’.242 The fees of defence team 
members of the ICC are based on the salaries of the OTP staff of the ICC and the ad 
hoc Tribunals. 243  In addition, counsel are compensated “for the increment in 
professional charges” by increasing their fees with an additional 40%.244 At the most 
counsel will earn a monthly fee which corresponds to the salary of a senior 
prosecutor245 enhanced by the incremental compensation up to a maximum of 40% of 
the salary.246  

Overall, it is axiomatic that the defence receives adequate compensation and 
that there must be some control over the legal aid budget. The ICC’s system, in 
particular the compensation for increment in professional charges, illustrates a 
particular understanding for the special position of defence counsel as an independent 
professional having to leave their domestic practice for an uncertain duration while 
working on an international case. The ICTY’s approach is less time and resource 
consuming both for defence counsel and for the Registry than that of the ICTR. The 
intensive scrutinization of defence hours by Registry officers at the ICTR involves 
more bureaucracy and creates more resentment than the ICTY and ICC compensation 
systems. It seems that this degree of reviewing the necessity of counsel’s work and his 
efficiency could actually conflict to an unacceptable extent with counsel’s professional 
independence.  
 
 
2.4 GUARANTEEING COMPETENT COUNSEL  

2.4.1 Introduction 

When a replacement counsel was sought for Charles Taylor at the Special Court for 
Sierra Leone, the Office of the Principal Defender advanced that the list of the SCSL 
did not contain counsel who were competent to represent the accused in this complex 
case. Arguably, the limited defence budget did not attract adequately competent 
counsel.247 In a domestic legal system assessing counsel’s competence is not unduly 
difficult. Defence counsel’s tasks and the boundaries of his responsibilities are fairly 
clear. Before lawyers start practising in their domestic jurisdiction, they generally share 
a background in terms of legal education, and most have passed a Bar exam before 
entering the legal profession, or, at least, have worked as a kind of apprentice for 

                                                 

241 Report to the Assembly of States Parties on Options for Ensuring Adequate Defence Counsel for 
Accused Persons (ICC-ASP/3/16), 17 August 2004 (hereinafter: Report to the Assembly of States 
Parties), par. 15. 
242 Ibid., par. 15.  
243 Ibid., par. 16.  
244 Idem. 
245 This is UN standard P5 level. 
246 See Report to the Assembly of States Parties, supra note 241, Annex 2. 
247 See SCSL, Transcript, Taylor (Case No. SCSL-2003-01-T), 25 June 2007, pp. 13-15. The judges 
strongly rejected this argument. See ibid., p. 29. 



 

 37 

several years. Experienced counsel are likely to be familiar with both substantive and 
procedural criminal law. In addition, standards as to what constitutes ‘effective 
representation’ have been established in domestic jurisdictions.248 In the context of 
international criminal justice, it is more difficult to predict in advance whether or not 
counsel will be competent once appointed to a case. What precisely constitutes an 
effective defence in this relatively new system remains an inexact science. 

Article 6(3)(c) of the ECHR ‘guarantees the right to an adequate defence’.249 
In Imbrioscia v. Switzerland, the ECHR established that ‘assigning a counsel does not in 
itself ensure the effectiveness of the assistance he may afford an accused’.250 In Öcalan 
v Turkey, the ECHR argued that ‘skilled legal assistance equal to the complex nature of the 
case’251 is necessary for the accused to prepare his defence.252 Under the Statute of the 
ad hoc Tribunals, each accused, including an indigent accused, is entitled to 
representation by a competent counsel.253 In this connection, ‘the effectiveness of 
representation by assigned counsel must be assured in accordance with the principles 
relating to the right to a defence, in particular the principle of equality of arms.’254 

International criminal courts endeavour to ensure counsel’s competence 
through demanding a number of qualifications. It has been argued that qualifications 
for counsel of the ICTY are ‘relatively low’.255 Ensuring that counsel is competent to 
conduct the defence in international criminal cases is axiomatic to the guarantee of an 
effective defence to the accused. An ICTR Trial Chamber asserted that ‘to ensure 
assignment of counsel with relevant and extensive expertise at a high level who can 
mount an effective defence of the accused’, counsel should meet a number of 
qualification requirements. 256  In 1995, the ad hoc Tribunals only required defence 
counsel privately engaged by the accused to be admitted to the practice of law in a 

                                                 

248 For instance, in the case law of the USA, actual ineffectiveness of legal assistance is established if 
‘counsel’s conduct so undermined the proper functioning of the adversarial process that the trial 
cannot be relied on as having produced a just result.’ Strickland v. Washington, supra note 43, at 686. 
Legal assistance should be effective to ensure a fair trial. See idem. To reverse a conviction on the 
basis of ineffective legal assistance, the accused must show that his counsel’s performance was 
deficient and that this prejudiced his defence as to deprive him of a fair trial, ‘a trial whose result is 
reliable.’ See ibid., at 687. In instances of an actual conflict of interest, prejudice is being presumed. 
See ibid., at 692. Cf. also United States v. Cronic, 466 U.S. 648 (1984), at 658-662. In Cronic, the Court 
also included the situation where ‘counsel entirely fails to subject the prosecution's case to 
meaningful adversarial testing’. See idem, at 659. In his dissenting opinion, Judge Marshall criticized 
the defendant’s obligation of showing prejudice. See Strickland v. Washington, supra note 43, at 710-
711. 
249 Artico, supra note 13, § 33. 
250 ECHR, Judgement, Imbrioscia v. Switzerland (Appl. No. 13972/88), 24 November 1993, § 37. Cf. 
Öcalan v. Turkey [2003], supra note 68, § 153. 
251 Emphases added, JTT. 
252 Öcalan v. Turkey [2003], supra note 68, § 154. 
253 See App. Ch. Judgement, Akayesu, supra note 125, § 78. Cf. also Decision on the Application, 
Nyiramasuhuko & Ntahobali, supra note 108, § 8. 
254 App. Ch. Judgement, Akayesu, supra note 125, § 76. Cf. also ICTR App. Ch., Judgment, Kambanda 
(Case No. ICTR 97-23-A), 19 October 2000, § 34. 
255 See McMorrow, Judith A., 'Creating Norms of Attorney Conduct in International Tribunals: A 
Case Study of the ICTY', 30 Boston College International and Comparative Law Review (2007), 13 March 
2007, pp. 139-173, p. 154. 
256 Decision on the Motion of the Defence, Ntakirutimana & Ntakirutimana, supra note 189, § 17. 



 

 38 

state, or, alternatively, to be a university professor of law.257 This gave wealthy accused 
a considerable amount of choice. However, it is doubtful whether these qualifications 
ensure that defence counsel can adequately conduct a defence in international criminal 
cases. In 1999, a UN Expert group reviewed the qualification requirements for 
defence counsel before the ad hoc Tribunals and found them to be inadequate. It 
concluded that ‘[t]he extent to which inadequate qualifications have had a negative 
impact upon operations in both Tribunals is difficult to quantify, but it seems certain 
that they have.’258 The ICTY in particular was encouraged to elevate its qualification 
requirements.259 The ICTY had attracted defence counsel with ‘a wide variety of legal 
and professional ethical education and experience’ 260  and their competence to 
effectively represent an accused in international criminal cases varied accordingly. 
According to the ICTY Registry, after the requirements had been adjusted, the 
benefits soon became apparent.261 

Whether or not these requirements sufficiently promote counsel’s 
competence is discussed below. 
 

2.4.2 Qualification Requirements of Counsel 

 
Experience 
International criminal courts generally require counsel to have a number of years of 
experience. The ICTY did not require any specific number of years of relevant 
experience until 2004.262 In practice, five was generally deemed sufficient.263 Due to 
the criticism, particularly of the expert group,264 the ICTY now requires seven years of 
relevant experience in criminal proceedings as a judge, prosecutor, attorney or in 
another function265  and established competence in criminal, international criminal, 
international humanitarian or international human rights law.266 At the ICTR, assigned 
counsel should have at least ten years of “relevant experience”,267 which is not further 
specified in the Rules of Procedure and Evidence, nor in the Directive. In 
Ntakirutimana, it was advanced that relevant experience is not limited to practice as a 

                                                 

257 See Rule 44 ICTY PRE (Rev. 6), 6 October 1995; Rule 44 ICTR RPE, 29 June 1995. It has been 
established in Ntakirutimana that ‘the mere fact that a person teaches at a University or similar 
institution […] is not in itself sufficient to qualify’. Decision on the Motion of the Defence, 
Ntakirutimana & Ntakirutimana, supra note 189, § 17. 
258 See Expert Report, supra note 105, par. 210. 
259 See idem. 
260 See Dixon and Khan (2005), supra note 161, p. 942. 
261 ICTY Thirteenth Annual Report 2006 (UN Doc. A/61/271), 15 August 2006, pp. 23, 24. 
262 Rule 45 was amended 28 July 2004, and these amendments were included in ICTY RPE Rev. 32, 
12 August 2004. 
263 A former ICTY Registry staff member, Laurent Wastelain, informed the author of this in an 
interview on 18 October 2004. Notes on file with the author. 
264 The UN expert group recommended to demand ‘at least five years of criminal trial experience’. 
See Expert Report, supra note 105, p. 69, par. 202. 
265 See Rule 45(B)(iii) ICTY RPE and Article 14(A)(iv) ICTY Directive No. 1/94, IT/73/REV. 11. 
266 See Rule 45(B)(ii) ICTY RPE and Article 14(A)(iii) ICTY Directive No. 1/94, IT/73/REV. 11. 
267 This is a requirement before the ICTR since 1998. See Rule 45(A) ICTR RPE (8 June 1998 et seq.). 
See also Article 13 ICTR Directive (2004). 
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lawyer.268 Other “valuable experience in criminal proceedings” may be useful,269 on 
the condition that counsel is admitted to the practice of law or is a university professor. 
At the ICC, counsel should have established competence in international or criminal 
law and procedure and have gained more than ten years of ‘the necessary relevant 
experience’ practising criminal law as a judge, prosecutor, advocate or in a similar 
function.270 

Before the ICTY in Djukić it was argued that defence rights should be 
respected “in accordance with the highest standards”.271 The ad hoc Tribunals and the 
ICC do not require previous experience as a defence counsel in criminal proceedings. To 
set a high standard, such experience should at least be required of lead counsel. The 
SCSL does require seven years of experience as counsel as a requirement to be put on 
the list of assigned counsel.272 

Substantial experience in criminal proceedings enhances the probability that 
counsel will provide an accused with an effective defence. If not assigned under the 
legal aid program of the ad hoc Tribunals, it seems that any law professor can become 
defence counsel. It must be more difficult for an international law professor without 
any experience in criminal practice to conduct the defence of an accused before an 
international criminal court than for a defence counsel having criminal practice 
experience in his domestic jurisdiction.273 In Boškoski, it was held that the Registrar did 
not regard every law professor to be qualified to represent an accused under Rule 
44(A) of the ICTY RPE. Co-counsel whose appointment to privately be retained by 
the accused was scrutinized in this case was a visiting professor. He had gained 
experience in international criminal law as a defence counsel. He was also as an 
editorial board member of different leading journals on international criminal law and 
had published extensively in this field. He was therefore admitted as co-counsel.274 

Under Rule 22(1) of the ICC RPE, a law professor is only allowed to assist 
defence counsel. Nonetheless, in Nzirorera, the accused asserted that his ‘Counsel’s 20 
years experience practising Common Law is no guarantee of his ability to conduct a 
defence in line with "his wishes and his instructions".’ 275  Substantial practice 
experience in a domestic legal system does not of itself guarantee counsel’s 
competence in an international criminal setting.  

International criminal law, both substantive and procedural, may involve 
various new concepts for all participants. The Dutch lawyers of Tadić, who were 
highly experienced defence counsel in the Netherlands, soon required the assistance of 
an English barrister, 276  for instance, for cross-examining the witnesses of the 
prosecution. This is a trial technique that lawyers in a civil law system are not as 

                                                 

268 See Decision on the Motion of the Defence, Ntakirutimana & Ntakirutimana, supra note 189, § 17. 
269 See ibid., § 19. 
270 See Rule 22 ICC RPE and Regulation 67 ICC Regulations of the Court. 
271 See Transcript, Djukić (case No. IT-96-20), 4 March 1996, p. 3. 
272 See Article 13(B)(iii) SCSL Directive on the Assignment of Counsel, adopted 1 October 2003; 
Rule 45(C) SCSL RPE (2007). 
273 Cf. Expert Report, supra note 105, par. 210. 
274 See ICTY Dep. Registrar, Decision, Boškoski (Case No. IT-04-82-PT), 31 January 2007, pp. 3 and 
4.  
275 Decision on Nzirorera's Motion, Nzirorera, supra note 121, § 8. 
276 Cf. supra, paragraph 2.3.3. 
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familiar with as common law lawyers. For civil lawyers, it may also be unusual to 
conduct their own investigations and to prepare witnesses for testifying in court. For a 
civil lawyer to adjust his domestically cultivated professional customs to the adversarial 
legal environment of an ad hoc Tribunal277 may be even more difficult where some of 
the judges handling the case will be equally at odds with this system.278 A majority of 
defence counsel appearing before the ICTY are from the Former Yugoslavia,279 which 
has a civil law system. Therefore, they may encounter difficulties when working in the 
predominantly adversarial legal environment of this Tribunal. It has been argued that 
due to a lack of experience on the part of some defence counsel with adversarial 
common law style proceedings such as those of the ICTY, and, in addition, because of 
a lack of knowledge of the law and practice of that Tribunal, trials before the ICTY 
have been longer than they otherwise might have been. 280  Few lawyers wil have 
experience in both common law systems and civil law systems. To obviate this 
drawback, lawyers appearing before international criminal courts should be trained in 
both the theoretical aspects as well as the practical aspects of conducting a defence in 
international criminal cases. 

If having more than 5 years of practice experience is an absolute requirement, 
that will exclude young lawyers who have recently been educated in international 
criminal law at university but have only a few years of practice experience. This may be 
an undesirable consequence and this requirement may thus be too restricting since 
there is no empirical evidence that a lawyer with more than 10 years experience in 
practice is a better lawyer than someone with five years experience. 
 
Language 
In a domestic legal context, counsel almost inevitably shares a commmon language 
with his client, the judges and the prosecution. That is not the case in international 
criminal proceedings. At the ICTR in Nzirorera, for instance, lead counsel had trouble 
communicating with the accused, because he spoke poor French and his client spoke 
poor English. 281  In Nikolić the erroneous translation of defence counsel’s closing 
argument led the Trial Chamber to impose a heavy sentence on the accused. Whereas 
the defence had stated that “around 7.000 men were killed”, this had been translated 
as “only 7.000 persons were killed”, which is a disturbing statement. Even the 
prosecution agreed that this translation error could have affected the assessment of the 
facts and the sentence.282 Therefore, the Appeals Chamber revised the sentence.283 
                                                 

277 Chapter IV will analyze the character of the proceedings of the ad hoc Tribunals. For now, let us 
assume that these are predominantly adversarial. 
278 For instance, it has not been exceptional for judges to interrupt a defence counsel’s meticulously 
prepared cross-examination. See, for an example where judges repeatedly interrupt both prosecution 
counsel and defence counsel in their cross-examinations, Transcript, Delalić et al. (Case No. IT-96-
21), 30 June 1998. Cf. also infra, Ch. IV, paragraphs 4.2.1 and 4.3.4. 
279 According to Ellis, end 2002, this amounted to 66% of all defence counsel. See Ellis (2003), supra 
note 113, p. 955.  
280 See, for instance, Ackerman, John E., ‘Assignment of Defence Counsel at the ICTY’, in Richard 
May et al. (ed), Essays on ICTY Procedure and Evidence in Honour of Gabrielle Kirk McDonald (The Hague: 
Kluwer Law International, 2001), pp. 167-176, p. 170. 
281 Decision on Nzirorera's Motion, Nzirorera, supra note 121, § 3.3. 
282 See ICTY App. Ch., Judgement on Sentencing Appeal, Momir Nikolić (Case No. IT-02-60/1-A), 8 
March 2006, § 71. 
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This example illustrates how important language is for just outcomes in international 
criminal proceedings.  

Working in international criminal justice requires a high level of flexibility and 
formidable communication skills. An effective defence may hinge upon counsel’s 
communication skills in the working languages since motions ought to be written, and 
negotiations with the prosecution and the Registry should be conducted, in one of 
these languages.284 Therefore, it is vital that international criminal courts demand that 
counsel speak one of the working languages. Counsel’s ability to work in the court’s 
working languages also helps keeping trials at a reasonable length and within 
reasonable cost.  

The Rules of Procedure and Evidence require particular levels of proficiency 
in the working languages.285 The ICC, which requires excellent knowledge and fluency, 
has already experienced difficulties with finding suitable ad hoc counsel for the Situation 
in Darfur, speaking both Arabic and English. Only three candidates on the list seemed 
to meet these requirements, and only two of them could be contacted. In the end, one 
could prove that he had a ‘good command’ of English, and was fluent in Arabic and 
French.286 

If counsel speaks the accused’s language, this helps facilitate smooth 
communication between them. At the ICTR, accused generally prefer French speaking 
counsel.287 At the ICTY Serbian, Bosnian or Croatian speaking counsel are sought 
after. 288  Many counsel from the former Yugoslavia however were not sufficiently 
articulate in French or English, the ICTY’s working languages. This resulted in many 
assignment refusals.289 In Erdemović, an exception was made to the working languages 
requirement in favour of the accused, so that he could have counsel who spoke his 
language.290 This exception was later introduced in the RPE. Rule 44(B) of the ICTY 
RPE now provides: 

  
‘At the request of the suspect or accused and where the interests of justice so 
demand, the Registrar may admit a counsel who does not speak either of the 
two working languages of the Tribunal but who speaks the native language of 
the suspect or accused. The Registrar may impose such conditions as deemed 
appropriate, including the requirement that the counsel or accused undertake to 

                                                                                                                       

283 See ibid., § 72 and p. 48. As a result, and on the basis of two more grounds of appeal, the sentence 
was brought back from 27 years to 20 years of imprisonment. The accused in this case pleaded guilty. 
284 See Dixon and Khan (2005), supra note 161, p. 945. 
285 Rule 22(1) ICC RPE requires excellent knowledge and fluency; Rule 44(A)(ii) ICTY RPE requires 
written and oral proficiency; Rule 45(A) ICTR RPE (2006) requires that assigned counsel speaks a 
working language; Rule 45(C)(i) SCSL RPE requires fluency in English of assigned counsel. 
286 See ICC Registrar, Decision of the Registrar Appointing Mr. Hadi Shalluf as ad hoc Counsel for 
the Defence, Situation in Darfur (Case No. ICC-02/05-12), 25 August 2006. Chapter VI, paragraph 6.6 
will discuss how half a year later this counsel was removed from the case. 
287 Cf. Expert Report, supra note 105, par. 204. 
288 Cf. idem. 
289 See Rohde, Christian, Defence related issues at the Registry of the ICTY, in Hallers, Joubert and 
Sjöcrona (ed), The Position of the Defence at the International Criminal Court and the Role of the Netherlands as 
the Host State (Amsterdam: Rozenberg Publishers 2002), pp. 121-125. 
290 ICTY Tr. Ch., Order on the Appointment of Defence Counsel. Order, Erdemović (Case No. IT-
96-22-T), 28 May 1996. 
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meet all translations and interpretation costs not usually met by the Tribunal, 
and counsel undertakes not to request any extensions of time as a result of the 
fact that he does not speak one of the working languages.’ 
 
However, counsel who solely speaks the accused’s language may only be 

assigned as co-counsel.291 Moreover, because ‘every court requires attorneys practising 
before it, and especially those paid by it, to be able to function in the court's working 
language’,292  an exception under Rule 44(B) can only be made in the interests of 
justice.293 If counsel wants to use a language other than the working languages or the 
mother tongue of the accused, he should request leave to do so.294 

For the smooth administration of international justice, a lawyer’s ability to 
function in a working language of the court is indispensable. Ease of communication 
between counsel and his client is equally of vital importance. Co-counsel speaking the 
accused’s language, but none of the court’s working languages, can become a problem 
if lead counsel withdraws from the case or is temporarily unavailable. If an accused 
does not speak any of the working languages, it is desirable that a defence team 
consists of counsel with knowledge of one of the working languages and the accused’s 
language. In addition, knowledge of the language of the state authorities of the locus 
delicti can help counsel to effectively conduct his own investigations. If an international 
criminal court has difficulty in finding qualified counsel due to a lack of knowledge of 
the appropriate languages, it may be worthwhile, as a practical solution, to set up a 
language programme for individuals that otherwise qualify.  
 
Integrity                                                                                                                                                     
In Kunarac et al., the ICTY prevented an accused from engaging counsel pro bono 
because counsel had previously been found in contempt of the Tribunal.295 Relying on 
its inherent power to address conduct that interferes with its administration of 
justice, 296  and to protect the interests of the accused, the Trial Chamber refused 
audience to counsel.297 Although – at that time –298 he qualified under Rule 44(A) of 
the ICTY RPE, he was deemed ‘not a fit and proper person to appear before the 
Tribunal’.299 His misconduct revealed ‘an underlying attitude of utter disrespect for his 

                                                 

291 See Articles 14(C) and 16(D) ICTY Directive (Rev. 11). 
292 ICTY Pres., Decision on Assignment of Defence Counsel, Šljivančanin (Case No. IT-95-13/1-PT), 
20 August 2003, § 20. 
293 See idem. 
294 See Rule 3(D) ICTY RPE (Rev. 39). 
295 ICTY Tr. Ch., Decision on the Request of the Accused Radomir Kovac to Allow Mr. Milan Vujin 
to Appear as Co-Counsel Acting Pro Bono, Kunarac et al. (Case No. IT-96-23&23/1), 14 March 2000 
(hereinafter: Decision on the Request of the Accused Radomir Kovac), §§ 13 and 14. On contempt 
procedures in international criminal justice, see infra, Chapter VI, paragraph 6.4.4. 
296 See ibid., §§ 10-13; ICTY Tr. Ch. II, Separate opinion of Judge David Hunt on request by 
Radomir Kovac to allow Milan Vujin to appear as counsel acting without payment by the Tribunal, 
Kunarac, Kovac and Vuković (Case No. IT-96-23&23/1), 24 March 2000, § 8. 
297 See Decision on the Request of the Accused Radomir Kovac, Kunarac et al., supra note 295, § 18. 
298 At that time, good standing was not required of counsel who did not fall under the legal aid 
program of the Tribunal.  
299 Ibid, § 13. 
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professional duties towards his clients and the Tribunal.’ 300  Moreover, it had 
undermined the truth-finding process.301 Whether this is justifiable or not, by behaving 
unprofessionally in the past, such behaviour may cast doubt on whether or not 
counsel will properly observe his professional obligations in the future. As a 
consequence of this case, the formal requirement was introduced that counsel 
appearing before an international criminal court should be of good standing, i.e., he 
should not have been found guilty in disciplinary proceedings, criminal proceedings or 
otherwise have engaged in dishonest conduct or conduct otherwise discreditable to a 
counsel that would be prejudicial to the administration of justice.302  

Even where the ICTY has merely initiated contempt proceedings, disciplinary 
proceedings or misconduct proceedings against counsel, the Registrar may refuse to 
assign counsel.303 In Šljivančanin, preferred counsel was reputed in the press as handling 
a criminal case against ethnic Albanians as a judge. The press coverage reflected 
negatively on his character.304 Because of his dubious reputation, the ICTY President 
deemed his appointment against the interests of justice, as it could jeopardize the 
reputation of the Tribunal.305 An allegation of professional misconduct should not 
preclude counsel’s appointment by the Registrar. Arguably, only a finding of guilt of 
grossly unprofessional behaviour such as fraud or intentionally influencing witnesses 
should automatically preclude counsel’s assignment under the legal aid system.306 In 
order to conduct a vigorous defence on the accused’s behalf, counsel may have to act 
on the boundaries of what is professionally acceptable. 

In Bagosora et al, the ICTR Trial Chamber argued that were the Registrar to 
bar counsel from participating in the legal aid system due to fraudulent behaviour, an 
accused may still privately engage the same counsel.307 However, the Chamber did not 
allow him to carry on the defence as “lead counsel”, because that would leave him in 
charge of the legal aid received by the accused.308 To preserve “the cohesiveness of the 
Defence team”, the counsel in question could assist the team at the request of and 
under lead counsel’s responsibility.309  

In Krajišnik, a lawyer was only willing to represent the accused on the 
condition that his brother would be appointed as his co-counsel. However, the ICTY 

                                                 

300 Ibid, § 14. 
301 See ibid, § 14. The pending appeal in the contempt proceedings formed no obstacle for this 
decision. The Trial Chamber’s duty to protect the interests of the accused prevailed over other 
considerations. Ibid,, §§ 17 and 18. 
302 See Rule 44(A) ICTY RPE (Rev. 39); Regulation 67(2) ICC Regulations of the Court; Article 
13(B)(vi) SCSL Directive on the Assignment of Counsel. 
303 See Article 14(F) ICTY Directive (Rev. 11). Cf. also ICTY Pres., Decision on Assignment of 
Defence Counsel, Raševic (Case No. IT-97-25/1-PT), 16 October 2003, § 6. 
304 Decision on Assignment of Defence Counsel, Šljivančanin, supra note 292, § 27. 
305 Ibid., § 3. 
306 It should also be considered that in some jurisdictions, the actual functioning as a human rights 
advocate, representing persons in cases that are politically delicate, may result in lawyers being falsely 
accused and convicted for undermining the state. Therefore, even criminal convictions may not 
necessarily evidence a lack of integrity on the part of a lawyer. 
307 See ICTR Tr. Ch. I, Decision on the Defence Motions for the Reinstatement of Jean Yaovi Degli 
as Lead Counsel for Gratien Kabiligi, Bagosora et al. (Case No. ICTR-98-41-T), 19 January 2005, § 42. 
308 See Decision on Request for Private Representation, Bagosora et al, supra note 122, § 9. 
309 See ibid., § 10. 
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Directive forbids family members of the accused and counsel to be assigned to a 
defence team.310 Before a final decision was taken on his request, counsel informed 
the Registry that he was unwilling to be assigned even if his conditions would be 
met.311 It is arguable that this restriction is unjustifiable. There is no sound reason to 
presume that counsel’s integrity would be at stake simply by working together with a 
close relative who meets all the necessary requirements. 

A requirement related to counsel’s good standing which only applies at the 
ICTY, is membership of an association of counsel practising at the ICTY recognized 
by the Registrar, i.e. the Association of Defence Counsel practising before the ICTY 
(ADC-ICTY).312 Membership of a domestic Bar association is not required by any 
international criminal court. 

 

2.4.3 Distinctions in Requirements  

The ICC makes no distinction in qualifications between counsel privately engaged by 
the accused and counsel assigned by the court. Counsel assigned under the legal aid 
programme of the ad hoc Tribunals and the SCSL have to meet more stringent 
requirements than those engaged by the accused. 313  The SCSL requires counsel 
engaged by the accused to have five years and court assigned counsel to have seven 
years of experience.314 An additional requirement for counsel to be on the list is to be 
available and willing to represent any accused under the terms of the Directive on the 
Assignment of Counsel.315  

Whereas the ICTR has not adjusted the requirements for counsel engaged by 
the accused, the ICTY has significantly increased its demands in this respect.316 This 
inevitably diminishes the scope of the right of the accused to counsel of his own 
choosing. 

At the ICTY and the ICC, duty counsel are required to meet the same 
qualifications as other assigned counsel.317 Duty counsel at the ICTR should meet the 
requirements of counsel privately engaged by the accused, speak one of the ICTR’s 

                                                 

310 See Article 16(F) ICTY Directive (Rev. 11): ‘Members of the family or close friends of suspects, 
accused and counsel are not eligible for assignment under the Directive as counsel, expert, legal 
assistant, investigator, translator or interpreter, unless the Registrar determines that the assignment is 
in the interests of justice.’ 
311 Cf. Decision on Request for Review, Krajišnik, supra note 199, §§ 5 and 12. 
312 See Rule 44 of the ICTY RPE (Rev. 39). International criminal Bar associations will be further 
discussed in Chapter III, paragraph 3.3. 
313 See Rule 45(B) ICTY RPE (Rev. 39); Article 14 ICTY Directive Rev. 11; Rule 45(A) ICTR RPE 
(2006); Article 13 ICTR Directive (2004); Rule 44(A) and 45(C) SCSL RPE and Article 13(B) SCSL 
Directive on the Assignment of Counsel. 
314 Cf. Rule 44(A) and 45(C) SCSL RPE and Article 13(B) SCSL Directive on the Assignment of 
Counsel. 
315 See Rule 45(B)(iv) of the ICTY RPE and Article 14(A)(ix) ICTY Directive Rev. 11; Rule 45(A) 
ICTR RPE (2006), Article 13 ICTR Directive (2004). When called upon to appear, pursuant to Rule 
45 ter ICTR RPE, all counsel should confirm their ability to appear before the Tribunal on short 
notice. 
316 See Rule 44 of the ICTY RPE (Rev. 39). 
317 Rule 45(C) ICTY RPE; Regulation 73 ICC Regulations of the Court. 
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working languages and should live reasonably close to the Tribunal and its detention 
facility.318  

 

2.4.4 Qualification Requirements for Other Defence Team Members  

In Bagosora et al., the ICTR considered that counsel must rely on a legal team ‘to 
provide a competent defence.’319 At the ad hoc Tribunals, the only formal qualification 
requirement for investigators, legal assistants and other members of the defence team 
is that they may neither be close friends nor relatives of the suspect or accused, nor of 
counsel. This requirement that presumably relates to integrity rather than to actual 
competence is incorporated in the Directive of the ICTY.320 The ICTR has established 
this requirement in its case law.321 The ad hoc Tribunals have not formulated any other 
mandatory requirements for defence team members other than counsel. At the ICTY, 
defence investigators generally have a legal, criminological or police or social sciences 
academic background, or have experience in police or military investigations.322 There 
is no requirement at the ICTR for defence investigators to be trained as detectives.323 
In Nyiramasuhuko & Ntahobali, the ICTR President confirmed that the Registrar has full 
discretion to determine the criteria a defence investigator should meet.324 The Registrar 
had withdrawn an investigator who had allegedly been involved in crimes falling under 
the jurisdiction of the Tribunal. 325  It follows that the integrity of defence team 
members is deemed to be most important at the ad hoc Tribunals. The absence of 
formal requirements leaves considerable discretion to the Registrar with regard to the 
appointment of legal assistants and investigators. This affects transparency and 
accountability. If the Registrar refuses to appoint a defence team member who meets 
the requirements, this decision is difficult to appeal without any formal requirements 
having been stipulated. On the other hand, it also leaves a considerable amount of 
choice to lead counsel. 
 The ICC does demand substantial qualification requirements of defence 
assistants and professional defence investigators. Assistants must have five years of 
relevant experience in criminal proceedings; investigators must have ten years of 
experience in investigations in criminal proceedings, be fluent in one of the working 
languages and preferably speak the language spoken at the investigation site. An 
exception to the experience requirement may be made provided that the investigator is 
not related to the accused or counsel.326 This exception covers a considerable number 
of potential investigators. 

                                                 

318 Rule 44bis ICTR RPE (2006). 
319 Decision on Request for Private Representation, Bagosora et al, supra note 122, § 7. 
320 See supra, note 310. 
321 Cf. Decision on the Application, Nyiramasuhuko & Ntahobali, supra note 108, §§ 9-11. 
322  See the website of the officially recognized Bar association of the ICTY, the ADC-ICTY: 
www.adcicty.org, under “Opportunities”, lastly visited 10 August 2007. 
323 This was communicated to the author in an interview with an ICTR investigator for the defence 
in October 2004, Arusha. Notes on file with the author. 
324 See Decision on the Application, Nyiramasuhuko & Ntahobali, supra note 108, §§ 11 and 13. 
325 See ibid., § 2. 
326  See Regulation 68 ICC Regulations of the Court, Regulations 124, 137(2) and 139(2) ICC 
Regulations of the Registry. 
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2.4.5 Promoting Competent Representation 
To ensure the right of an indigent accused to competent counsel, international 
criminal courts demand that defence counsel meet a considerable number of 
qualification requirements. These affect the right of an accused to choose his counsel. 
Substantial qualification requirements will diminish the number of counsel the accused 
can choose between. When the standard of qualifications at the ICTY was low, an 
accused had a broad choice.327 But the ICTY was criticized for not requiring any 
specific number of years of relevant experience. The question arises as to whether the 
setting of substantial requirements or qualifications to act as defence counsel should, 
per se, be regarded as more important than the autonomy of the accused’s freedom of 
choice.  

Qualification requirements cannot alone guarantee counsel’s competence and 
expertise. To improve and maintain counsel’s professional competence, training 
should be provided to defence counsel throughout their assignment. The ICC 
prescribes that the Registry should organize training for defence counsel, especially for 
counsel from the region where a situation has been referred to the ICC.328 Lawyers’ 
associations have jointly organized training sessions for lawyers interested in practising 
before an international criminal court.329 

Relatively few lawyers have so far been able to gain experience in the field of 
international criminal law. Defence counsel should have a thorough knowledge of the 
legal environment they work in. This should include the background of the conflict 
underlying the crimes their clients are charged with.330 To ensure that counsel meeting 
the necessary qualification requirements have also familiarized themselves with the 
field of international criminal law, it may be that an official entrance Bar Exam should 
be introduced. Testing counsel’s knowledge in advance guarantees that he is abreast of 
the legal issues involved in international criminal cases upon his assignment to any 
particular case. It would also fall to be considered for prosecution counsel and judges 
as it must be equally desirable for them to be well acquainted with the field of 
international criminal justice before being appointed. For defence counsel, this exam 
could be organized by the Registry, a Bar association, a defence body or a specialized 
legal training organisation.331 
 

                                                 

327 Cf. Tolbert, David, 'The ICTY and Defense Counsel: A Troubled Relationship', 37 New England 
Law Review (2003), pp. 975-986, p. 978; McMorrow, supra note 255, p. 154. 
328 See Regulations 140-142 ICC Regulations of the Registry. 
329 The International Criminal Defence Attorneys in Partnership with the International Criminal Bar, 
the Inter-American Bar Association, and the National Association of Criminal Defense Lawyers, 
Criminal Defence in International Criminal Law – a Training Session for Practitioners, December 
11th – 14th, 2006, Montreal. Seven similar training sessions had previously been presented in 
Senegal, The Hague, Montreal, and Victoria B.C. The subjects covered included substantive law and 
procedure, case management and ethical problems. See 
www.er.uqam.ca/nobel/ieim/IMG/pdf/Montreal_training_workshop_2006_draft_06_bio.pdf, 
lastly visited 10 April 2007. 
330 At the ICTR, lead counsel and co-counsel may bill 50 hours for background reading on the 
history and politics of Rwanda and the Great Lakes region in the relevant period. See ICTR 
Remuneration Guidelines, supra note 103, par. 1.4; Manual for Practitioners, par. 9. 
331 See infra, Chapter III, which will discuss how to organize the defence. 
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2.4.6 Addressing Incompetent Representation 
As a safeguard against incompetent counsel, the ICC Code of Professional Conduct 
demands that counsel refuses to represent an accused if he believes to lack “the 
requisite expertise”.332 It is doubtful whether or not counsel could establish in advance 
that he possessed the requisite expertise to work in a legal environment with which he 
is unfamiliar. When an accused requests representation by an unqualified counsel, the 
Registry can simply refuse to appoint him.333 But even if counsel meets the necessary 
minimum requirements, this does not guarantee his competence in conducting an 
international criminal case. How to address counsel’s incompetence once he is 
appointed to a particular case and whether measures can be implemented as a remedy 
is explored below.  

It is difficult before any criminal court to establish a violation of the right of an 
accused to competent counsel let alone to obtain a remedy once counsel’s 
incompetence is established. For instance, in the USA, to obtain the ultimate remedy 
for ineffective legal assistance, i.e., to reverse a conviction, the accused must show that 
his counsel’s performance was deficient and that this prejudiced his defence and 
deprived him of a fair trial, ‘a trial whose result is reliable.’ 334  Ineffective legal 
assistance is also established where ‘counsel entirely fails to subject the prosecution's 
case to meaningful adversarial testing’. 335  Competence of counsel is presumed. 336 
According to the ECHR, under Article 6(3)(c) of the Convention ‘national authorities 
are required […] to intervene only if a failure by legal aid counsel to provide effective 
representation is manifest or sufficiently brought to their attention in some other 
way.’337 The ECHR distinguishes between the establishment of a violation of the right 
to adequate and effective legal assistance and whether or not this causes prejudice 
warranting a remedy. According to the ECHR in Artico v. Italy, ‘the existence of a 
violation [of Article 6(3)(c) of the ECHR] is conceivable even in the absence of 
prejudice’.338 To obtain a remedy, prejudice needs to be established.339 If a lawyer is 
appointed under a legal aid system, ‘a State cannot be held responsible for every 
shortcoming on the part of a lawyer.’ 340  Nonetheless, it can be warranted for 
authorities to undertake positive action to ensure that an accused effectively enjoys his 
right to free legal assistance. If counsel is clearly incompetent, he should either be 
replaced, or be made to fulfil his obligations.341  

The ICTR in Ndindiliyimana et al. deemed that lead counsel’s qualifications and 
experience, together with the help of a legal assistant, could make up for a co-counsel 

                                                 

332 See ICC Code of Professional Conduct for Counsel (ICC-ASP/4/Res.1), Article 13(2)(c). As to 
this Code, cf. infra, Chapter VI. 
333 Cf. for instance, ICTY Dep. Reg., Decision, Musliu (Case No. IT-03-66-PT), 27 May 2004, p. 1.  
334  See Strickland v. Washington, supra note 43, at 687. In his dissenting opinion, Judge Marshall 
criticized the obligation on the defendant of showing prejudice. See idem, at 710-711. 
335 See United States v. Cronic, supra note 248, at 659. 
336 Cf., for instance, Strickland v. Washington, supra note 43, at 688 and 689. 
337 ECHR, Kamasinski v. Austria (Appl. No. 9783/82), 19 December 1989, § 65. See also Imbrioscia v. 
Switzerland, supra note 250, § 41 and Artico, supra note 13, §§ 33 and 36. 
338 Artico, supra note 13, § 35. 
339 See idem. 
340 Idem. See also ECHR, Lagerblom v. Sweden (Appl. No. 26891/95), 14 January 2003, § 56. 
341 See idem. 
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that had resigned because of his ill health.342 Lead counsel’s contention that without 
co-counsel he could not do a proper job, especially considering his old age, actually 
amounted to an admission of his incompetence. Nevertheless, it did not convince the 
Chamber to appoint an additional counsel.343 Even where a counsel is highly qualified 
and experienced, international criminal courts should not underestimate the amount of 
pressure on defence counsel in what are generally very complicated and time 
consuming international criminal cases. The fulfilment of all the necessary experience 
requirements, in addition to the support of a legal assistant, may not automatically 
compensate for a missing co-counsel, especially in joint trials that are of considerable 
length at the ad hoc Tribunals. 

Where an accused alleges incompetence, the accused must show this 
incompetence ‘on the basis of solid arguments and relevant facts.’ In Kambanda, the 
accused’s complaints about ‘the insufficient number of meetings with his counsel and 
the latter’s lack of interest in and knowledge of the case file’344 were not corroborated 
by evidence. On the contrary, documents could substantiate that counsel carried out 
his duties in the normal manner.345 In Tadić, the ICTY Appeals Chamber argued that 
‘[i]f counsel acted despite the wishes of the Appellant, in the absence of protest at the 
time, and barring special circumstances […], the latter must be taken to have 
acquiesced, even if he did so reluctantly. An exception applies where there is some 
lurking doubt that injustice may have been caused to the accused by gross professional 
incompetence.’346 Unless gross negligence on the part of counsel can be established, 
due diligence will be presumed.347 

Similarly, the ICTR Appeals Chamber in Akayesu argued that defence counsel ‘is 
presumed to be competent and such a presumption of competence can only be 
rebutted by evidence to the contrary.’ 348  A defendant accusing his counsel of 
incompetence needs to show "gross incompetence" and should establish reasonable 
doubt as to whether this incompetence resulted into a miscarriage of justice.349 The 
accused’s assertion that counsel failed to raise important matters does not of itself 
constitute evidence. Because this could also be a matter of defence strategy agreed 
upon by the accused, ‘Counsel’s failure to raise any issues or to raise objections is not 

                                                 

342 See ICTR Reg., Decision of Withdrawal of Mr. Antoine Beraud as Co-Conseil for Mr. François-
Xavier Nzuwonemey, Ndindiliyimana et al (Case No. ICTR-00-56-T), 12 October 2004. Lead counsel 
from his co-accused Bizimungu had resigned somewhat later because of being ill. As a result, the 
Ndindiliyimana et al. trial was postponed. Cf., for instance, ICTR Tr. Ch. II, Minutes of Proceedings, 
Status Conference, Ndindiliyimana et al. (Case No: ICTR-00-56-I), 11 October 2004 and ICTR Reg., 
Décision de retrait de la commission d'office de maître Michel Croisier Conseil Principal de M. 
Augustin Bizimungu, Ndindiliyimana et al (Case No. ICTR-00-56-T), 7 October 2004. The fragile 
health of lead counsel amounted to exceptional circumstances, allowing his request for withdrawal to 
be honoured by the Registrar. 
343 See Decision on Defence Oral Motion, Ndindiliyimana et al., supra note 129, § 7. 
344 Appeals Chamber Judgment, Kambanda, supra note 254, § 28. 
345 Idem. 
346  ICTY App. Ch., Decision on Appellant's Motion for the Extension of the Time-limit and 
Admission of Additional Evidence, Tadić (Case No. IT-94-1), 15 October 1998, § 65. 
347 See ibid., §§ 48-50. 
348App. Ch. Judgement, Akayesu, supra note 125, § 78. 
349 Cf. ibid.¸ § 77.  
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proof of incompetence.’350 Generally, when an accused can demonstrate prejudice, 
and proof is provided, his statutory right is violated.351 Nevertheless, ‘even if such 
prejudice is not proven the question remains, as to whether the proven incompetence 
constitutes a violation of the statutory right of the accused to assistance by competent 
counsel and would consequently warrant a remedy.’352  

For the accused to be able to prove his counsel’s incompetence and to obtain a 
remedy requires that he produces evidence of counsel’s gross professional 
incompetence. Bearing in mind that the general assumption is that counsel is 
competent, international criminal courts may be more reluctant than national courts to 
find that counsel is incompetent, simply because international criminal courts demand 
strict qualification requirements.  
 
 
2.5 THE RIGHT OF AN ACCUSED TO LEGAL ASSISTANCE OF HIS OWN CHOOSING 

2.5.1 Introduction 

It has been argued that by granting each indigent accused the right to choose a 
particular lawyer, the most brilliant lawyers would go bankrupt. 353  In 2002, for 
budgetary reasons, a United Nations Committee recommended to put a full stop to 
granting indigent accused at the ad hoc Tribunals the right to counsel of their own 
choosing. Counsel on the Registrar’s list should randomly be designated to a case.354 
Furthermore, ICTY judges advised the Preparatory Commission of the ICC against 
letting indigent accused select counsel from the Registrar’s list. Instead, the Registrar 
should decide which counsel to assign. The judges considered that indigent accused 
are entitled to competent counsel; they do not have an unfettered right to a counsel of 
their choice.355 This illustrates that the right of an accused to choose his counsel is not 
self-evident at international criminal courts, even though it is incorporated in the 
Statutes and is an important fair trial requirement incorporated in various human 
rights treaties.356  

                                                 

350 Ibid., § 83. 
351 See ibid., § 78. 
352 Idem. 
353 This concerned the USA. See Fellman, David, The Defendant’s Rights, supra note 1, p. 124. 
354 See General Assembly, Official Records, 57th Session, Suppl. No. 5L, International Tribunal for 
the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law 
Committed in the Territory of the Former Yugoslavia since 1991: Financial Report and Audited 
Financial Statements for the Biennium Ended 31 December 2001 and Report of the Board of 
Auditors (UN Doc. A/57/5/Add.12), 3 July 2002, par. 62. Apparently, the Registrar would propose 
this to the judges in the plenary. However, it seems that the proposal has been rejected, as it was 
never included in the ad hoc Tribunals’ RPE or Directives. 
355  See Contributions of the Chambers of the International Criminal Tribunal for the Former 
Yugoslavia Submitted to the 26 July - 13 August 1999 Preparatory Commission on the Proposed 
Rules of Procedure and Evidence for the International Criminal Court, Prepared by the ICC Liaison 
Committee of the Committee of the Chambers of the ICTY, 19990726_IGO_ICTY(E) (2.4 Mb), 26 
July 1999, available at www.icc-cpi.int/legaltools, lastly visited 26 February 2007, p. 5, par. 25. 
356 See Article 14(3)(d) of the ICCPR; Article 7(1)(c) of the African Charter on Human and People's 
Rights and Article 6(3)(c) of the ECHR. 
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Denying a person the assistance of a lawyer of his choice can have serious 
implications. According to the ECHR in Goddi v. Italy, it may be ‘instrumental in 
depriving […] [him] of a "practical and effective" defence’. 357  The European 
Commission of Human Rights in a previous procedural phase considered that ‘[i]n 
most cases a lawyer chosen by the accused himself is better equipped to undertake the 
defence.’ 358  Therefore, any recommendation to withhold this right from indigent 
accused altogether is worrying. It should be determined to which degree an accused 
receiving free legal assistance under a court’s legal aid system should have a right to 
legal assistance of his choosing. 
 

2.5.2 The Scope of the Right to Counsel of the Accused’s Choice 

Where the initial appointment of counsel is concerned, international criminal courts 
generally allow indigent accused to indicate counsel of their preference on the list of 
available lawyers kept by the Registrar.359 The Statutes of international criminal courts 
entitle the accused ‘to defend himself in person or through legal assistance of his own 
choosing’.360 Suspects are also entitled to be assisted by counsel of their own choice 
while they are being questioned.361 Furthermore, suspects and accused are entitled ‘to 
have legal assistance assigned […], in any case where the interests of justice so require, 
and without payment by him in any such case if he does not have sufficient means to 
pay for it’. Nonetheless, the ICTY Directive on the Assignment of Defence Counsel 
does not stipulate that an indigent accused is entitled to be represented by counsel of 
his own choice. The ICTR Directive provides that a person is considered indigent if 
he lacks the resources ‘to engage Counsel of his choice and to have himself legally 
represented or assisted by Counsel of his choice.’362 This phrasing seems to be tailored 
to deny the right to a counsel of his own choosing to an indigent accused. In 
Ntakirutimana, where the accused sought replacement of his assigned counsel, the 
ICTR Trial Chamber argued that the Statute outlines two situations: 1) If the accused 
can privately finance his counsel, he may choose whom he wishes; 2) Where an 
indigent accused whose counsel is remunerated by the Tribunal is concerned, the 
Registrar will assign counsel to him pursuant to Rule 45 of the ICTR RPE and Article 
13 of the Directive on the Assignment of Counsel.363 The final decision and choice of 
a particular counsel rests with the Registrar. But, ‘to ensure that the indigent accused 
receives the most efficient defence possible in the context of a fair trial […]an indigent 
accused should be offered the possibility of designating the counsel of his or her 

                                                 

357 Goddi, supra note 11, § 30. This was even more so since the lawyer appointed on the spot had not 
been given any opportunity to get acquainted with the case file of his absent client. 
358 EComHR , Goddi v. Italy (Appl. No. 8966/80), 14 July 1982, B 61, p. 25. 
359 See supra, paragraph 2.3. 
360 See Article 21(4)(d) ICTY Statute, Article 20(4)(d) ICTR Statute and Article 67(1)(d) ICC Statute. 
For the right of a suspect to legal assistance of his own choosing, cf. Article 18(3) ICTY Statute; 
Article 17(3) ICTR Statute; Article 55(2)(c) ICC Statute. 
361 See Article 17(3) ICTR Statute; Article 18(3) ICTY Statute; Article 55(2)(c) ICC Statute. 
362 Article 4 ICTR Directive (2004). 
363 See ICTR Tr. Ch. I, Decision on the Motions of the Accused for Replacement of Assigned 
Counsel, Ntakirutimana and Ntakirutimana (Case Nos. ICTR-96-10-T and ICTR-96-17-T), 11 June 
1997 (hereinafter: Decision on the Motions). 
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choice from the list drawn up by the Registrar for this purpose.’ 364  Only if the 
Registrar has reasonable and valid grounds not to grant the request of the accused, 
may he override the accused’s wishes.365 

Rule 22(2) of the ICC RPE provides: ‘Counsel for the defence engaged by a 
person exercising his or her right under the Statute to retain legal counsel of his or her 
choosing shall file a power of attorney with the Registrar at the earliest opportunity.’ 
Under Rule 121(2)(a) ICC RPE, on his initial appearance, an accused ‘may be assisted 
or represented by the counsel of his or her choice or366 by a counsel assigned to him or 
her’. Thus, the right to counsel of the accused’s choosing at least applies to a person 
who privately finances counsel. Rule 21, governing the assignment of counsel, 
stipulates that a person entitled to legal assistance ‘shall freely choose his or her 
counsel from this list or other counsel who meets the required criteria and is willing to 
be included in the list.’ Under the ICC Regulations of the Court, where a person who 
is entitled to legal aid chooses a counsel from the list, and this counsel is ‘willing and 
ready to represent the person’, the Registrar must appoint him. When choosing a 
counsel who is not on the list yet, but who is willing to be put on the list and ready 
and willing to represent the person in need of his assistance, if he is qualified, he 
should also be assigned and put on the list.367 Thus, the ICC distinguishes the least 
between indigent accused and those with financial means to engage counsel and 
promotes the choice as to the initial appointment of counsel for all persons appearing 
before it. 

Article 6(3)(c) of the ECHR does not require that an indigent accused may 
choose the counsel to be assigned to him, nor need the court consult the accused on 
this matter.368 Thus, under the European Human Rights Convention, the right to 
choose legal assistance is limited where counsel is assigned by the court.369 Moreover, 
the ECHR in Croissant v. Germany370 ruled that the free choice of counsel may even be 
limited when the defendant pays for his representation.371 The defendant's wishes may 
not be disregarded, but national courts may override these wishes ‘when there are 
relevant and sufficient grounds for holding that this is necessary in the interests of 
justice.’372 If an accused is not satisfied with his court assigned lawyer, the ECHR 
jurisprudence examines whether counsel provided an effective defence. 373  When 

                                                 

364 Ibid. 
365 See Ibid. 
366 Emphasis added, JTT. 
367 See Regulation 75 ICC Regulations of the Court. 
368 See EComHR, F. v. Switzerland (Appl. No. 12152/86), Decision of 9 May 1989: « La Commission 
rappelle d'abord sa jurisprudence selon laquelle l'article 6 par. 3 c) (art. 6-3-c) ne garantit pas le droit de choisir le 
défenseur qui sera commis par le tribunal, pas plus qu'il ne garantit le droit d'être consulté à propos du choix d'un 
défenseur commis d'office». 
369 Cf., e.g., Lagerblom, supra note 340, § 54. 
370 ECHR, Croissant v. Germany (Appl. No. 13611/88), 25 September 1992. 
371 It might have played a significant role that Croissant was at least represented by two counsel of 
his choice. According to the court, as these three counsel’s fees were not excessive, it was not unfair 
that these had to be borne by the accused. See Croissant, supra note 370, § 36. Cf. T.N.M.B. Spronken, 
oratie ‘A place of greater safety’, 10 October 2003, p. 17, footnote 41. 
372 Croissant, supra note 370, § 29.  
373 See Croissant, supra note 370; Kamasinski supra note 337, §§ 63-71. 
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counsel fulfils his basic obligations, even though problems between him and his client 
are evident, a violation of Article 6(3)(c) will not be established.374 

When an accused is given a lawyer of his choice, he is more likely to trust him. 
Although the ECHR deems a relationship of confidence between a lawyer and his 
client to be important, 375  no accused has an absolute right to choose his own 
counsel.376 Nonetheless, one dissenting judge in Croissant argued that even though 
Article 6 was not violated by the appointment of this lawyer, efforts should have been 
made to appoint a lawyer in whom the accused had confidence.377  

In Setelich v. Uruguay the Human Rights Committee (HRC) held that Article 
14(3)(b) was violated because the accused could not choose his counsel.378 In Berry v. 
Jamaica379 and Wright and Harvey v. Jamaica,380 the HRC argued an indigent accused is not 
entitled to choose the counsel that is provided to him.381 In Saidova v. Tajikistan, the 
HRC added that ‘steps must be taken to ensure that counsel, once assigned, provides 
effective representation in the interest of justice.’382 

At the ICTR in Ntakirutimana, one dissenting judge argued that cooperation 
between the Registrar and the accused with regard to the appointment of counsel is 
essential for establishing mutual confidence between the accused and his counsel. This 
will endorse an effective defence.383 Forcing a lawyer on an accused who is unable or 
unwilling to fully cooperate with him could ultimately result in an unfair trial.384  
 

2.5.3 Limitations to the Right to Choose Defence Counsel 
A court may – for valid reasons – refuse to appoint the lawyer preferred by the 
accused. For example, if he fails to meet the qualification requirements. The 
importance of communication and trust between an accused and his counsel in 

                                                 

374 Kamasinski, supra note 337, §§ 69 and 70. 
375 Cf. Croissant, supra note 370, § 29. 
376 Idem. 
377 Dissenting Opinion of Judge de Meyer, in Croissant, supra note 370. Croissant was a politically 
influenced case and the main reason for Croissant to oppose his third lawyer’s appointment, was 
because their political views conflicted. 
378 Article 14(3)(b) was also violated because the accused had not been able to communicate with his 
assigned lawyer. HRC, Setelich v. Uruguay, CCPR/C/14/D/63/1979 (28 October 1981), § 20. 
379 HRC, Berry v. Jamaica, CCPR/C/50/D330/1988 (26 April 1994), § 11.6. 
380 HRC, Wright and Harvey v. Jamaica, CCPR/C/55/D/459/1991 (8 November 1995), § 10.5. 
381 See also Price v. Jamaica where the HRC reiterated its position, adding that national courts should 
ensure that the counsel’s conducting of the appeal squares with the interests of justice. When 
assigned on appeal in a capital case, where counsel does not consult with this client nor inform him 
of his intention not to argue any grounds of appeal, he is neither effectively representing his client, 
nor acting in the interests of justice and thus violates Article 14(3)(d). HRC, Price v. Jamaica, 
CCPR/C/58/D/572/1994 (20 November 1996), § 9.2. See also HRC, Brown and Parish v. Jamaica, 
CCPR/C/66/D/665/1995 (5 August 1999). 
382 Saidova v. Tajikistan, supra note 158, § 6.8. 
383 ICTR Tr. Ch. I, Separate and Dissenting Opinion of Judge Yakov Ostrovsky on the Request of 
the Accused for Change of Assigned Counsel, Ntakirutimana and Ntakirutimana (Case No. ICTR-96-
10-T and ICTR-96-17-T), 11 June 1997 (hereinafter: Separate and Dissenting Opinion of Judge 
Yakov Ostrovsky), § 5. 
384  Cf. Ntanda Nsereko, Daniel D., 'Ethical Obligations of Counsel in Criminal Proceedings: 
Representing an Unwilling Client', 12 Criminal Law Forum (2001), pp. 487-507. 
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international criminal proceedings is further discussed in paragraph 2.6, but it is also 
illustrated by the preferences of the accused at the ad hoc Tribunals. As mentioned, the 
majority of the accused at the ICTY preferred counsel speaking their native language. 
This resulted in many refusals to assign preferred counsel because of their failure to 
fulfil the language requirement.385  

The ICTR’s remuneration guidelines provide that ‘[t]he preference for a Co-
counsel should reflect the need to form a team with experience in the tradition of both 
common and civil law and knowledge of the two working languages of the 
Tribunal.’386 Since accused at the ICTR preferred French speaking counsel, lawyers 
from Cameroon and Canada became popular choices. As an additional advantage, 
these counsel often speak both working languages of the court and are generally 
familiar with both the common law and civil law system. 387  However, the large 
number of Canadian defence counsel assigned to accused at the ICTR led the 
Registrar to propose a stop to hiring more Canadian lawyers and make room for 
lawyers with other nationalities.388  In Nyiramasuhuko and Ntahobali, the ICTR Trial 
Chamber condoned this. When appointing counsel, the Registrar must consider ‘the 
resources of the Tribunal, competence and recognized experience of counsel, 
geographical distribution, [and] a balance of the principal legal systems of the world’. 389  This 
reasoning allows the Registrar to use his discretionary power to promote what may be 
thought to be international politics rather than the rights of the defence. Whether an 
international court should promote the goal of assigning counsel from as many regions 
as possible at the expense of the right of an accused to choose his counsel is at least 
doubtful. Balancing the principal legal systems of the world within a defence team 
could enhance the chances to an effective defence. As is explained in Chapter IV of 
this study, the procedural system of the ad hoc Tribunals is predominantly of a 
common law nature. The majority of the accused at the ICTY preferred defence 
counsel from the Former Yugoslavia, which has a legal system falling under the civil 
law tradition. These counsel were mostly unfamiliar with the adversarial procedural 
system. 390  For this reason, in Delalić et al, an accused requested that an attorney 
experienced in common law should become involved in his defence, alongside his 
counsel from the Former Yugoslavia.391 

Whether courts should determine the composition of a defence team or 
whether this should be left to lead counsel and the accused depends on a more 
fundamental question. To what degree are international criminal courts willing to grant 

                                                 

385 See Rohde, supra note 289. 
386 See ICTR Remuneration Guidelines, supra note 103, par. 1.5.1. 
387 Cf. Expert Report, supra note 105, par. 204. 
388  See Greaves, Michael, The Right to Counsel before the ICTY and the ICTR for Indigent 
Suspects: An Unfettered Right?, in May (ed), Essays on ICTY Procedure and Evidence in Honour of 
Gabrielle Kirk McDonald (The Hague: Kluwer Law International, 2001), pp. 177-185, at 183; cf. also 
Tolbert (2003), supra note 327, p. 981. 
389 My italics, JTT. Decision on a Preliminary Motion, Nyiramasuhuko & Ntahobali, supra note 153, § 
16. 
390 See, for instance, Expert Report, supra note 105, par. 204. 
391 According to the Chamber, lead counsel had ‘so structured his conduct of the Defence’ that a 
delay was unlikely. See ICTY Tr. Ch., Order on the Request by Defence Counsel for Zdravko Mucić 
for Assignment of a New Co-Counsel, Delalić et al. (Case No. IT-96-21), 17 March 1997. 
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autonomy to an accused as to how to conduct his defence or to what degree do they 
seek to impose their view on him as to what will be most effective for his defence? 
Where the appointment of lead counsel is concerned, the accused’s choice should 
override a court’s arguably “political” goals.  

Nonetheless, in Lagerblom, where an accused contended that his defence had 
not been effective as he was assigned a public defence counsel who did not speak his 
mother tongue as opposed to counsel of his choice, the ECHR did not considere this 
a violation of Article 6 of the Convention. The Finnish accused had known sufficient 
“street Swedish” to communicate with his lawyer to some extent and had received 
adequate interpretation assistance throughout the proceedings.392 Moreover: 

 
‘[N]otwithstanding the importance of a relationship of confidence between 
lawyer and client, this right cannot be considered to be absolute. It is necessarily 
subject to certain limitations where free legal aid is concerned. When appointing 
defence counsel the courts must certainly have regard to the accused’s wishes 
but these can be overridden when there are relevant and sufficient grounds for 
holding that this is necessary in the interests of justice’.393  
 

Rule 44(B) of the ICTY RPE does allow an accused to choose a lawyer speaking his 
mother tongue, albeit on the condition that lead defence counsel fulfils the working 
language requirement.394 In Šljivančanin, the Registrar refused to assign the two lawyers 
chosen by the accused, who both spoke his native language but none of the working 
languages. In addition, one counsel allegedly had a past of judicial impropriety. The 
accused had specific confidence in both counsel, because as local lawyers they would 
have better access to defence witnesses and military authorities. This would benefit the 
preparation of the defence. 395  On review, President Meron considered that an 
accused’s preferences should be taken into account. However, because ‘every court 
requires attorneys practicing before it, and especially those paid by it, to be able to 
function in the court's working language’, an exception to the language requirement 
should solely be made in the interests of justice.396 The one counsel whose integrity 
was not doubted was finally assigned to the accused.397 

A conflict of interests being imminent can also preclude the appointment of 
counsel of the accused’s choice. In Simić et alia however, even though a conflict of 
interest could potentially arise between counsel and client and his co-accused – 
defence counsel Pisarević could be called as a witness – the ICTY Trial Chamber gave 
‘due weight’ to the accused’s right to counsel of his own choosing. Article 9(5)(b)(II) 
of the ICTY Code of Professional Conduct allowed counsel to continue the 
representation of his client Zaric only after obtaining his full and informed consent.398 

                                                 

392 Lagerblom, supra note 340, §§ 62 and 64. 
393 Ibid., § 54. 
394 See supra, paragraph 2.4.2. 
395 Decision on Assignment of Defence Counsel, Šljivančanin, supra note 292, § 5. 
396 Ibid, § 20.  
397 Ibid, § 27. 
398 Cf. infra, Chapter VI, paragraph 6.3.3, that will address conflicts of interest. 
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As the co-accused also indicated that they did not plan to call Pisarević as a witness, 
the likelihood of a conflict of interest was minimized. 399 

As mentioned, in Kunarac et al., to protect the accused’s interests, the ICTY 
refused to appoint a co-counsel on a pro bono basis on the request of lead counsel, 
because he had been found guilty of contempt in another ICTY case.400  

Where the accused is denied the opportunity to choose his defence counsel, it 
was determined that he should immediately voice his complaint. In Kambanda, denial 
of the accused’s right to counsel of his choosing did not constitute a valid ground of 
appeal, as it should have been raised at an earlier opportunity.401 The ICTR Appeals 
Chamber reiterated that ‘the right to free legal assistance by counsel does not confer 
the right to choose one’s counsel.’402 In Akayesu, the violation of this right was a 
ground of appeal as well. According to the Appeals Chamber, two requirements need 
balancing: ‘on the one hand, affording the accused as effective a defence as possible to 
ensure a fair trial, and on the other hand, proper use of the Tribunal’s resources.’403 
‘The right to choose counsel applies only to those accused who can financially bear the 
costs of counsel.’404 An indigent accused may indicate his preference from among the 
Registrar’s list and the Registrar should consider this preferrence, but it does not bind 
him. The Registrar exercises this wide discretion in the interests of justice.405   

In Ngeze, it was held that “[t]he appointment of co-counsel, assistants and 
investigators are administrative matters falling within the powers and discretion of the 
Registrar. Lead counsel must initiate requests for such appointments, and he is held 
responsible for complying with the practice directions of the LDFMS.”406 As regards 
the appointment of co-counsel and other defence team members under the legal aid 
system, the accused is afforded little choice. Because of the ‘presumption that counsel 
will act in the best interest of providing an effective defence for his client’,407 lead 
counsel and not the accused is entitled to appoint co-counsel, investigators and 

                                                 

399 ICTY Tr. Ch., Decision on the Prosecution Motion to Resolve Conflict of Interest regarding 
Attorney Borislav Pisarević, Simić et al. (Case No. IT-95-9), 25 March 1999. 
400 See supra paragraph 2.4.2. 
401 See Appeals Chamber Judgment, Kambanda, supra note 254, § 22. The accused initially waived his 
right to counsel. When the Registry nonetheless proposed to appoint counsel to defend Kambanda’s 
interests, Kambanda requested the appointment of a particular counsel. Since the Tribunal had 
imposed disciplinary sanctions on this counsel in an earlier case, the Registry refused the request. 
Therefore, the assignment of another counsel was proposed to Kambanda and he agreed in writing. 
Just after being sentenced, he demanded a replacement of his counsel. Kambanda had agreed to his 
assignment only because he hoped for his preferred counsel to be assigned as co-counsel. 
402  Appeals Chamber Judgment, Kambanda, supra note 254, § 33. Footnotes in the citation are 
omitted. 
403App. Ch. Judgement, Akayesu, supra note 125, § 60. Counsel had not appeared at a court session. 
Hereupon, to prevent undue delay, without stating any justifiable reasons or giving any warning 
beforehand, instead of the counsel Akayesu preferred, he was assigned two counsel whom he did not 
know. 
404 Ibid., § 61. 
405 See ibid, § 62. 
406  Decision on the Accused's Request, Ngeze, supra note 107. LDFMS stands for Lawyers and 
Detention Facilities Management Section and forms part of the ICTR’s Registry.  
407 Idem. 
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assistants or to terminate their contracts. 408  If an accused disagrees with an 
appointment, he can turn to the LDFMS or appeal to the Registrar. The President of 
the Tribunal can review the Registrar’s decision.409 

When counsel takes decisions regarding the appointment or dismissal of 
other defence team members which are against the wishes of the accused, counsel is 
not per se in a position to explain his actions to the judges. In Ngeze, counsel could not 
inform the court of his precise reasons for dismissing the two investigators, because of 
his duty of confidentiality.410 In addition, counsel refused to reveal the number of 
meetings he had had with the accused. Revealing these details could bring the relation 
with his client in jeopardy. Judge Gunawardana opposed this reasoning. For the court 
to determine whether or not counsel had consulted the accused sufficiently, counsel 
could have disclosed “the extent and the duration” of the consultations with his client 
rather than its contents. That, argued the Judge, would not violate his duty of 
confidentiality.411 Since counsel seemed to imply that he dismissed the investigators 
because he suspected fraudulent behaviour on their part, the Code of Professional 
Conduct for Defence Counsel obliges him to reveal confidential information where it 
may prevent criminal acts.412 In such cases, it is impossible for the court to know 
precisely whether or not counsel failed in his duties towards his client. But only 
counsel can realistically determine whether or not to breach his duty of confidentiality 
given the circumstances. Especially in respect of the judges conducting his client’s trial, 
counsel must be careful not to risk impairing the defence of his client. How best to 
resolve such dilemmas is further discussed in Chapter VI. 

It remains a complicated issue whether the choice as to defence team 
members other than lead counsel should be primarily decided by lead counsel as 
opposed to the accused. The Statutes entitle the accused, not counsel, to “legal 
assistance” of his choosing. It is vital in facilitating an effective defence that lead 
counsel and co-counsel work closely together. In addition, because of his leading 
position in the defence team, lead counsel should have some influence over co-
counsel’s appointment. In Croissant, the ECHR argued that Article 6 of the 
Convention allowed a court to appoint a third counsel to the accused againts his 
wishes. Therefore, making lead counsel rather than the accused responsible for 
appointing other defence team members does not necessarily violate an accused’s right 
to legal assistance of his choosing, or his right to a fair trial. It is preferable that lead 
counsel decides which additional defence team members to appoint rather than the 
court or the Registrar. Lead counsel is nevertheless under a professional obligation to 
take the accused’s wishes into account when taking important strategic defence 
decisions. Therefore, he should involve the accused in any decision to appoint other 
defence team members.  

                                                 

408 See Ibid. Cf. Article 19 (A) (ii) of the ICTY Directive on assignment of defence counsel that 
provides that lead counsel may request the Registrar to withdraw the assignment of co-counsel. 
409 See Ibid. The Chamber may also be in a position to scrutinize the Registrar’s decisions as to legal 
aid, because of its duty to ensure a fair trial. See, for instance, supra, paragraph 2.3.4. 
410 This duty is further discussed in Chapter VI, paragraph 6.3.4. 
411  See Separate and Dissenting Opinion of Judge Gunawardana on the Accused's Request for 
Withdrawal of his Counsel, Ngeze (Case No. ICTR-97-27-I), Tr. Ch. I, 28 March 2001. 
412 See ibid. The duty of confidentiality will receive closer attention in Chapter VI, paragraphs 6.3.4 
and 6.3.5. 
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2.5.4 Replacement of Counsel 
An accused who privately finances his counsel may discharge him at any given 
moment. In that case, to avoid delay, the only “measure” a court can take is to refuse 
to give any newly appointed counsel sufficient time to prepare. The ICTR RPE 
provide that assigned counsel is expected to conduct the accused’s defence “to 
finality”.413 Notwithstanding, an accused may request the Registrar to withdraw his 
assigned counsel “in the interests of justice”. The President can review the Registrar’s 
decision if the request is turned down.414 The replacement of a defence counsel will in 
most cases be costly as new counsel needs time to familiarise himself with the case and 
needs to establish a defence strategy in cooperation with the accused. This will cause 
delay and extra expenses on defence counsel’s fees. 415  Therefore, only under 
extraordinary circumstances and where good cause is shown, will the ad hoc Tribunals 
grant a request to replace assigned counsel. The ICTR RPE provide that the request 
should not aim at delaying the proceedings.416 The ICC does not provide for a specific 
procedure where an accused requests a replacement of his assigned counsel during his 
trial.417 

In Lagerblom v. Sweden, the ECHR held that Article 6(3)(c) does not guarantee 
‘a right to have public defence counsel replaced’.418 To limit legal aid costs, national 
authorities may be reluctant to grant a request to replace a public defence counsel once 
freely assigned and once he has carried out activities for the defence.419 In Sweden, 
replacement of counsel could be granted at the accused’s request where he faced a 
long sentence and had no confidence in his counsel. A replacement for language 
reasons was not granted.420 Because of defence counsel’s independence, ‘the conduct 
of the defence is essentially a matter between the accused and his counsel’. 421 
Intervention is only required where counsel manifestly fails to provide an effective 
defence and this failure is sufficiently brought to the court’s attention.422 This avoids 
delay and additional costs, but also protects counsel from being discharged despite his 
efforts to provide an effective defence. 

In particular, where counsel have been assigned in accordance with the 
wishes of an accused more than once, the Tribunals are reluctant to replace them. For 
instance, in Ngeze, when denying his motion to withdraw his counsel as neither good 
cause, nor exceptional circumstances were established, 423  the Trial Chamber duly 
                                                 

413 See Rule 45(I) ICTR RPE. 
414 See Article 20 ICTY Directive (IT/73/Rev. 11); Article 19 ICTR Directive, 15 June 2007. 
415 Cf. Lagerblom, supra note 340, § 59. 
416 See Rule 45(H) ICTR RPE; Article 19(D) ICTR Directive;  
417 Rule 21(3) ICC RPE provides that an accused may seek the review of the Presidency of a decision 
to refuse a request for assignment of counsel. Pursuant to Regulation 78 ICC Regulations of the 
Court, where counsel seeks to withdraw, he needs leave of the Chamber. 
418 Lagerblom, supra note 340, § 55. 
419 Ibid., § 59. 
420 See ibid., §§ 34-37. 
421 Ibid., § 56. 
422 See supra, paragraph 2.4.5. 
423 The accused argued that without reason and without prior consultation with him, his counsel 
fired his two investigators and an assistant who knew his case and his witnesses well and whom he 
trusted. Counsel contended that he had dismissed two investigators. The third one left on his own 
initiative. The LDFMS, not Ngeze’s Counsel, terminated the assistant’s contract. 
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noted that counsel had already been replaced on his request on four earlier 
occasions.424 

In Ntakirutimana,425 the accused requested counsel’s replacement because of a 
lack of confidence in him.426 After a crisis between him and his former counsel, the 
accused was not consulted as to replacement counsel, and had not received counsel of 
his choice.427 According to the Trial Chamber, the replacement lawyer had always tried 
to provide effective legal representation. It was assumed that the accused requested his 
replacement only to obtain a particular counsel that was not on the Registrar’s list. 
That this preferred counsel did not appear on the list was deemed a reasonable and 
valid ground for the Registrar not to consider him as a replacement.428 Where the 
choice of an accused is limited to counsel on the list, it saves the Registry time with 
regard to verifying counsel’s qualifications. According to a dissenting judgement, the 
interests of justice required a replacement, because Article 20(4)(d) of the ICTR 
Statute does not allow the Registrar to impose his decision concerning assignment of 
counsel without taking into account the opinion of the accused.429 

In Nzirorera the accused requested his counsel to be replaced on the grounds 
of incompetence. It was suspected that the accused made this request to obtain 
counsel of his own choosing. As no exceptional circumstances or good cause to justify 
the withdrawal of his counsel were established, the request was denied.430 

In Nahimana et al, an appellant argued that the fact that counsel was assigned 
to him by the Registrar to help him prepare his appeal proceedings ‘was against his 
wishes and illegal’. He refused to cooperate with counsel, repeatedly requested legal 
assistance on appeal, and filed his own “Notice of Appeal” to substitute his counsel’s 
notice. The President interpreted this conduct ‘as a request for withdrawal of counsel 
pursuant to Article 19(A) of the Directive’ as to which the Registrar should take a final 
decision.431  

 Finally, where an indigent accused declines the counsel assigned to him by 
the Tribunal, or where any accused declines to engage a lawyer to conduct his defence 
at all, a Trial Chamber can instruct the Registrar to assign a counsel to represent the 
interests of the accused, even where the accused protests, if this is considered to be in 
the interest of justice. In 2002, the ICTR introduced Rule 45quater to its RPE which 
formalizes this power. However, this power is already incorporated in the Statute that 

                                                 

424 Decision on the Accused's Request, Ngeze, supra note 107. 
425 Decision on the Motions, Ntakirutimana and Ntakirutimana, supra note 363. 
426  The accused resented counsel’s Tanzanian nationality, arguing that the United Republic of 
Tanzania maintained special ties with the present Government of the Republic of Rwanda. Counsel 
upheld that he was independent of his government and committed to conduct the accused’s defence. 
427 See Separate and Dissenting Opinion of Judge Yakov Ostrovsky, Ntakirutimana and Ntakirutimana, 
supra note 383, § 7. 
428  What may have influenced the Trial Chamber in this particular case is that it doubted the 
accused’s indigence. Prior to his arrest, he had hired a counsel at his own expense fearing his arrest 
requested by the Tribunal, and had allegedly paid this counsel a substantial amount of legal fees. See 
Decision on the Motions, Ntakirutimana and Ntakirutimana, supra note 363. 
429 See Separate and Dissenting Opinion of Judge Yakov Ostrovsky, Ntakirutimana and Ntakirutimana, 
supra note 383, § 9. 
430 Decision on Nzirorera's Motion, Nzirorera, supra note 121, §§ 22, 23. 
431 See ICTR App. Ch., Decision on Jean-Bosco Barayagwiza's Motion Appealing Refusal of Request 
for Legal Assistance, Nahimana, Barayagwiza, Ngeze (Case No. ICTR-99-52-A), 19 May 2004. 
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provides that legal assistance may be provided free if the interests of justice so require. 
Chapter VII provides several examples of cases in which this power was employed. 
 

2.5.5 Conclusion 

An indigent accused has no absolute right to choose his legal assistance. This is also 
the case at international criminal courts. To the extent to which he has such choice at 
these courts, it is confined to his lead counsel. It is up to the discretion of lead counsel 
to involve the indigent accused in his choice with regard to co-counsel, investigators 
and legal assistants. At the ad hoc Tribunals, the Registrar is not bound by the 
preferences as indicated by the accused, even where counsel appears on the Registrar’s 
list of available counsel and should therefore, in principle, be eligible to represent any 
accused. Even though the Registrar retains discretion as to the appointment of counsel 
and other members of the assigned defence team, whenever possible, he should take 
the accused’s preferences into consideration. Where the preferences of the accused 
were not honoured at the ad hoc Tribunals, this occurred mainly because counsel did 
not fulfil the necessary requirements. Human rights treaties’ monitoring bodies such as 
the ECHR apply a similarly restrictive interpretation to this right, especially where 
counsel is freely assigned to an indigent accused. It should be noted however, that 
these bodies consider domestic legal systems and cases. In that context, it is not 
feasible to grant each and every accused counsel of his own choosing, mainly because 
of financial implications and reasons of efficiency. The law of the ICC however 
stipulates that, whether or not counsel appears on his list, the Registrar is bound by an 
indigent accused’s preference with regard to any counsel who qualifies.  

When objecting to the assistance of a certain counsel assigned to him, an 
indigent accused needs to actively, and from an early stage, advance weighty reasons, 
especially if counsel assigned to him has already performed professional duties for his 
defence. For reasons of efficiency and budgetary constraints, once assigned, counsel is 
replaced only under exceptional circumstances. 

Nevertheless, it is acknowledged that appointing defence counsel of the 
accused’s choice is preferable to a random appointment of counsel, who may be no 
better qualified than the accused’s own preference. Therefore the accused’s preference 
should be respected as much as is practicable.  

In the special context of international criminal courts, dealing with a limited 
amount of cases and dealing with persons accused of the greatest atrocities standing as 
individuals opposite an international arbiter in a foreign country, facing long prison 
sentences, a more liberal approach to the right to an effective defence is necessary to 
ensure fair trials. The more there is at stake for the accused, the more regard should be 
had to his right to choose counsel, whether or not he is indigent. As trials before 
international criminal courts are generally lengthy, the importance of a solid counsel-
client relationship, which is enhanced by granting an accused a counsel of his choice, 
cannot be underestimated.  

Throughout the duration of the trial and in the pre-trial stage, defence costs 
such as office costs, travel costs, translation costs, and the costs of a whole team living 
abroad need to be compensated. Obviously, few persons can afford to remunerate 
their defence team for the length of time proceedings before international criminal 
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courts generally last. Therefore, most accused before the ad hoc Tribunals rely on legal 
aid provided by the court. Refusing all these accused the right to a defence counsel of 
their choice can have implications for the overall quality of the legal assistance before 
these courts.  
 Replacing counsel in the midst of proceedings is costly and may cause 
considerable delay. Therefore, granting a replacement on the request of an accused 
only under exceptional circumstances is not unreasonable. However, if there is any 
way to meet the wishes of the accused without causing considerable delay, 
international criminal courts should endeavour to accommodate these wishes. At the 
initial appointment of lead counsel, and where it is decided that counsel will be 
replaced, as long as counsel meets the necessary requirements, international criminal 
courts should enable the accused to indicate his choice and honour it whenever 
possible. There is no compelling reason not to do so. A political or administrative 
agenda of the Registrar should not override the accused’s wishes. 
 
 
2.6 COMMUNICATION BETWEEN THE ACCUSED AND HIS COUNSEL 

2.6.1 Introduction 

When in detention, accused before the ICTY do not have unlimited access to their 
lawyers, either in person, or by mail and phone.432 Therefore, the degree to which 
counsel-client consultations are facilitated requires consideration. For counsel to 
effectively represent the interests of his client, he needs to gain a full understanding of 
his client’s case. Therefore the right of the accused to communicate with his lawyer is 
inextricably related to his right to prepare his defence. Not surprisingly, the rights of 
an accused to communicate with counsel of his choice and to prepare for his defence 
are protected through the same clause of the ad hoc Tribunals’ and the ICC’s 
Statutes.433 The ICTY and ICTR Statutes provide that the accused is entitled ‘to have 
adequate time and facilities for the preparation of his defence and to communicate 
with counsel of his own choosing’. These terms are identical to those of Article 
14(3)(b) of the ICCPR. Article 67(1)(b) of the Rome Statute is more precise as to this 
right as it entitles the accused to communicate freely with counsel of his choosing in 
confidence.434 Similarly, the American Convention on Human Rights entitles the accused 
‘to communicate freely and privately with his counsel.’ 435  Nonetheless, as to the 
accused’s right to communicate with his counsel under Article 14(3)(b) of the ICCPR, 
full respect should be given to the confidentiality of communications between counsel 

                                                 

432 Rodney Dixon, Karim A.A. Khan, Richard May (2003), Ch. 20, par. 24. According to Dixon and 
Khan, ‘The delivery of counsel mail or parcels into the [ICTY detention] facility requires an extra 24 
hours in addition to the normal post distribution time, as does the sending of mail from detainees to 
counsel.’ Ibid, par. 32. 
433 Article 21(4)(b) ICTY Statute; Article 20(4)(b) ICTR Statute; Article 67(1)(b) ICC Statute. 
434 While the wording of the ad hoc Tribunals’ provision is the same as Article 14(3)(b) of the ICCPR, 
the ICC provision seems to have been derived from Article 8(2)(d) of the American Convention on 
Human Rights (ACHR). 
435 See Article 8(2)(d) ACHR. 
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and the accused.436  In numerous instances, the HRC has found that the right to 
communicate with counsel was not adequately protected.437  

In addition to the provisions in the Statutes of the ad hoc Tribunals, the 
Detention Rules provide further details. Rule 65 of the ICTR Detention Rules entitles 
the detainee ‘to communicate fully and without restraint with his Defence Counsel, 
with the assistance of an interpreter where necessary.’438 As Rule 65(A) of the ICTY 
Detention Rules439 grants communication with the accused’s “legal representative”, it 
falls to be considered whether this expression may have a broader range. Rule 65(B) of 
the ICTY Detention Rules further provides that all communications between counsel 
and his client are privileged, unless this privilege is being abused.440  

Why would an accused need the right to communicate with his lawyer? For an 
accused to communicate all the necessary details of his case to his lawyer, including his 
views on his defence, requires confidence in his lawyer. To that end, it is vital that he 
has adequate opportunity to meet with his lawyer. Therefore, the extent to which an 
accused can communicate freely with his counsel is decisive for the extent to which he 
can make effective use of his right to legal assistance.441 To participate effectively in 
the criminal proceedings against him, an accused should be able effectively to consult 
and instruct his lawyer during his trial.442  Moreover, ‘[i]f a lawyer were unable to 
confer with his client and receive confidential instructions from him without 
surveillance, his assistance would lose much of its usefulness.’443 In an international 
context, where counsel and accused may come from different cultures and may not 
speak the same language, the importance of ample opportunity for communications is 
emphasized. 
 

                                                 

436 See Office of the High Commissioner for Human Rights, Equality before the courts and the right 
to a fair and public hearing by an independent court established by law (Article 14), 13 April 1984 
(CCPR General Comment No. 13), available from www.unhchr.ch, par. 9. In addition, Article 14(1) 
of the ICCPR requires that the accused is able to consult a lawyer. See Aliev v Ukraine, supra note 79, 
§ 7.2. 
437 See, for instance, Setelich v. Uruguay, supra note 378, § 20.  
438  Rules Covering the Detention of Persons Awaiting Trial or Appeal before the Tribunal or 
Otherwise Detained on the Authority of the Tribunal, 5 June 1998 (hereinafter: ICTR Detention 
Rules). 
439 Rules covering the detention of persons awaiting trial or appeal before the Tribunal or otherwise 
detained on the authority of the Tribunal (U.N. Doc. IT/38/Rev. 9, 2005) (hereinafter: ICTY 
Detention Rules). 
440 Rule 65(B) ICTY Detention Rules. The privilege will be denied if the aim of the abuse is believed 
to be the arrangement of an escape, the interference with or intimidation of witnesses, the interfering 
with the administration of justice, or to endanger the security and safety of the Detention Unit 
otherwise. This provision was implemented in the 9th revision of the Detention Rules. 
441 Cf. for instance, Brennan, supra note 68, § 63.  
442 See ECHR, Judgment, T. v. UK (Appl. No. 24724/94), 16 December 1999, §§ 86-89. 
443 Brennan, supra note 68, § 58. Cf. S. v. Switzerland (Appl. No. 12849/87), 28 November 1991, § 48 
and Öcalan v. Turkey [2003], supra note 68, § 146. 
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2.6.2 Safeguarding the Privacy of Communications 
In order to safeguard the privacy of communications and guarantee that everything 
that is communicated between counsel and his detained client remains confidential,444 
the Standard Minimum Rules for the Treatment of Prisoners stipulate that 
‘[i]nterviews between the prisoner and his legal adviser may be within sight but not 
within the hearing of a police or institution official.’445 The same is required under the 
European Convention of Human Rights. 446  In Öcalan, 447  for instance, the ECHR 
emphasized that where an accused cannot consult his lawyers without authorities 
listening in, he is inevitably prevented from discussing relevant issues for the 
preparation of his defence openly with his counsel and that violates his defence 
rights.448 At the ad hoc Tribunals, third persons are not permitted to hear or read what 
is being communicated between an accused and his lawyer. However, interviews 
between counsel and his client, and, possibly, an interpreter, may be conducted in the 
sight of Detention Unit staff. 449  In practice, the ICTY’s Detention Unit enables 
counsel and his client to meet in a small room, without prison staff attending.450 At the 
ICTR, the visiting rooms are located apart from the detainees’ cells. Participants can 
see security staff, other counsel and clients passing by.  

At the ICTY, correspondence between counsel and detainee ‘shall not be 
interfered with in any manner unless the Commanding Officer or the Registrar has 
reasonable grounds for believing that this facility is being abused’, for instance, to 
intimidate a witness.451 Under Rule 65 of the ICTR Rules of Detention, the privilege 
also applies to correspondence. In Mugiraneza the ICTR Trial Chamber noted that 
counsel’s correspondence may be handed to the accused by investigators, legal 
assistants, or another defence team member. However, as an important condition for 
the correspondence to be considered privileged and fall under Rule 65 of the Rules of 
Detention, it should be ‘clearly identified as emanating from Counsel, and secured in 
                                                 

444 As to counsel’s duty of confidentiality, see infra, Chapter VI, paragraph 6.3.4.  
445 See Article 93 Standard Minimum Rules for the Treatment of Prisoners, adopted by the First 
United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Geneva 
1955, approved by the Economic and Social Council, resolution 663 C (XXIV) of 31 July 1957 and 
2076 (LXII) of 13 May 1977. 
446 Even though the Convention does not expressly provide the right to communicate with a lawyer, 
this can be derived from Article 6(3)(c) of the Convention. See, for instance, S. v. Switzerland, supra 
note 443, § 48. Cf. Brennan, supra note 68, §§ 58 and 63 and Grand Chamber of the ECHR, Öcalan v. 
Turkey (Appl. No. 46221/99), 12 May 2005 (ECHR 2005, 282), § 133; Öcalan v. Turkey [2003], supra 
note 68, § 146.  
447 Security forces’ members, a judge and prison officers had been within sight and hearing distance 
of the room where Öcalan received visits from his lawyers. The then applicable domestic law in the 
Turkish State Security Courts allowed this. One visit was restricted to twenty minutes and its record 
sent to the State Security Court. The Turkish Government argued that these restrictions were to 
safeguard the accused’s security. See Öcalan v. Turkey, supra note 68, §§ 144, 145. 
448 Öcalan v. Turkey [2003], supra note 68, §§ 147 and 151. 
449 See Rule 65 ICTR Detention Rules; Rule 65(E) ICTY Detention Rules. Cf. also Regulations to 
Govern the Supervision of Visits to and Communications with Detainees (Rev. 3), 22 July 1999 
(hereinafter: ICTY Regulations Governing Visits and Communications). 
450 See Mettraux, G. and Čengić, A., The Role of a Defence Office: some Lessons from Recent and 
not so Recent War Crimes Precedents, in Michael Bohlander (ed), International criminal justice: a critical 
analysis of institutions and procedures (London: Cameron May, 2007), pp. 391-428, p. 393 footnote 9. 
451 See Regulation 11(A) ICTY Regulations Governing Visits and Communications. 
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such a manner as to prevent persons other than the intended recipient from seeing the 
contents of the communication or correspondence’.452 Absent a clear indication that 
the correspondence or communications stem from defence counsel, their contents 
may be examined or even censored. 453 

 

2.6.3 Scope of the Right to Communicate with Counsel 

The frequency with which the accused should be able to communicate with his 
counsel depends on the circumstances of a case. Under the ad hoc Tribunals’ Rules of 
Detention, the Commanding Officer of the Detention Unit may not refuse a request 
for a visit from counsel without reasonable grounds.454 Generally, counsel are able to 
visit their clients during office hours on weekdays. Outside these hours, for instance 
during the weekend, permission may be obtained from the authorities. At the ICTR, 
where counsel had requested to visit their clients in the detention facility on Saturdays, 
this was granted.455 Just like any other visitor to the UN Detention Unit at the ICTY, 
defence counsel can be searched and their belongings X-rayed when visiting a client in 
the Detention Unit456 ‘and will be denied access if they refuse.’457 The same applies at 
the ICTR.458 

Extreme versions of unjust restriction on the right of an accused to consult 
his lawyer can be found before the HRC. In Marais v. Madagascar, because the accused 
had only been able to consult his lawyer for two days during his trial, he had not been 
able to prepare his defence.459 In Ramil Rayos v. Philippines, during his trial the accused 
was allowed to communicate with his counsel for only a few moments a day, in a case 
where he was likely to receive a death sentence.460  

In international criminal proceedings, counsel will be remunerated to stay at 
the seat of the court no sooner than two weeks before the trial starts. Nonetheless, to 
keep his client informed on developments throughout the pre-trial phase and appeal 
phases, he should be able to visit his client on a regular basis. In an international 
context, this may entail substantial costs for travel, as counsel could, and in practice 
often does, live thousands of miles away from the court. At the ICTY, the ICTY 
Defence Travel and DSA Policy prescribes in detail how many trips will be reimbursed 

                                                 

452 Tr. Ch. II, Decision on the Defence Urgent Motion for Relief under Rule 54 to Prevent the 
Commandant of the UNDF from Obstructing the Course of International Criminal Justice, 
Mugiraneza et al. (Case No. ICTR-99-50-T), 19 September 2001, § 12. 
453 See idem. 
454 Rule 65 ICTR Detention Rules. Rule 65(D) ICTY Detention Rules. See also ICTY First Annual 
Report (1994), par. 109. 
455 See, for instance, Regulation 30 ICTY Regulations Governing Visits and Communications. At the 
ICTR, for instance, in Nyiramasuhuko et al., the Chamber granted counsel’s request to meet with their 
clients at the detention facility (UNDF) on Saturday mornings. In addition, at the ICTR gives 
counsel and their clients an opportunity for consultations at the court after adjournment of a court 
session. Cf. ICTR Tr. Ch. II, Minutes of Proceedings, Nyiramasuhuko et al. (Case No: ICTR-98-42-T), 
26 0ctober 2001, § 1(f). 
456 See Rule 61(C) and (D) ICTY Detention Rules. 
457 ICTY First Annual Report (1994), par. 112. 
458 See Rule 65 and 61 ICTR Rules of Detention. 
459 HRC, Marais v. Madagascar, CCPR/C/18/D/49/1979 (24 March 1983), §§ 17.3 and 19. 
460 HRC, Ramil Rayos v. Philippines, CCPR/C/81/D/1167/2003 (7 September 2004), § 7.3. 
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for defence counsel to visit his detained client at the Tribunal’s detention unit during 
these phases. In the pre-trial phase and during the appeal stage, before the Defence 
Response or Reply Brief is submitted, lead counsel or co-counsel are allowed one 
three-day-trip a month. After this Response or Brief is submitted in the appeal phase, 
one trip is allowed every two months for a maximum of two days for one counsel.461 
On the one hand, these limits diminish the ability of counsel and client to freely 
determine the frequency of client visits. On the other, at least at the ICTY, counsel is 
enabled to visit his client on a fairly regular and ascertainable basis. 

Where the trial phase is concerned, at the ICTR, counsel have ample 
opportunity to communicate with their clients during court sessions, as they sit next to 
them in court. At the ICTY, the accused is located behind his counsel in the 
courtroom, and is positioned between two security officers, which makes it far more 
difficult for counsel and client to confer compared to the ICTR. Before the ICC, 
where the defence team members and the accused sit apart, defence counsel of 
Thomas Lubanga Dyilo demanded the court to reposition the accused, so that he 
would sit with his counsel or legal assistants, in order to enhance communication 
within the courtroom hearings.462 The Chamber deemed however that proximity (as 
opposed to adjacency) between the defenders and the accused would be sufficient for 
the defence to fulfil its tasks and meet its obligations. Moreover, this seating was 
considered to be similar to the practice in many domestic and international courts.463 
Nonetheless, in T. v. UK, the ECHR concluded that even where an accused would sit 
“within whispering distance” of his skilled and experienced lawyers during his trial, 
depending on his age or mental state, he could still feel inhibited, especially where a 
trial attracts much public and media attention that is visible to the accused in a 
courtroom.464 

Before the ICTR in Ngeze, the accused complained to the court that his 
counsel did not consult him sufficiently and that a lack of communication had 
occurred. The Trial Chamber did not take this complaint seriously, as it had observed 
counsel and client communicate with one another in the courtroom. In addition, the 
Chamber had granted several requests for time for consultations prior to cross-
examination of witnesses. The accused, when present in the court, actively participated 
in his defence and his counsel appeared to be mounting a vigorous defence on his 
behalf, leaving no basis for a complaint.465 In Ngeze, the Trial Chamber relied solely on 
its own in court observations as to the sufficiency of communications between the 
accused and his lawyer. Given the periods of time between court sessions and the 
length of detention before a judgement, it is impossible to determine any minimum 

                                                 

461 See Part I (A) (1) and (C) (1) ICTY Defence Travel and DSA Policy, supra note 219. 
462 See Transcript, Confirmation of charges Hearing, Thomas Lubanga Dyilo (Case No. ICC-01/04-
01/06-T-30), 9 November 2006, p. 14. According to the Registrar, for security reasons the accused 
should sit between two security officers, but would still sit close enough to his defence team to 
ensure privileged communication. See idem, p. 16. 
463 See idem, p. 18. 
464 This case concerned a boy of 11 years old, who was on trial for murder of a toddler. To make 
sure he would see what would be going on in court, his dock had been lifted. As a result this made 
him more visible for all the media and public that attended and thus enhanced his discomfort. See T. 
v. UK, supra note 442, §§ 86-89. 
465 Decision on the Accused's Request, Ngeze, supra note 107. 
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frequency of communication between an accused and his counsel to secure adequate 
trial preparation and an effective defence. Counsel must fill in his client on the 
developments in his case and discuss the steps he will undertake in his defence.466 
International criminal cases are complex and involve very serious charges and severe 
penalties, such as life long imprisonment. Therefore, consultations between counsel 
and his client in the courtroom alone are insufficient to adequately prepare an effective 
defence. 
 

2.6.4 The Privilege to Communicate in Private 

The right to communicate with one’s lawyers belongs to the accused. But, according 
to Spronken, from the lawyer’s perspective, it is a defence counsel’s privilege467 to be 
able to freely communicate with his detained client.468 Whether the accused’s right to 
communicate in private with counsel also extends to other defence team members 
such as legal advisors, assistants or investigators of a defence team, has been subject to 
debate at the ad hoc Tribunals. The ICTR Detention Rules only allow the accused to 
communicate in private with his defence counsel.469 This has been interpreted to exclude 
defence investigators and legal assistants. Therefore, they are not allowed to visit the 
accused in the detention unit in private, unless defence counsel would accompany 
them.470  

This could be highly impractical and cause budgetary problems for the 
defence. In Nyiramasuhuko, the defence investigator wanted to report back to the 
accused after returning from a mission, the work plan of which counsel had approved 
in advance. Because counsel was temporarily absent,471 he would be required to fly 
over only to facilitate, as a pure formality, an otherwise unsupervised meeting between 
his client and an investigator of his team, a meeting which was likely to be conducted 
in Kinyarwanda, a language counsel did not master. 

                                                 

466 See, for instance, Article 12 ICTY Code of Professional Conduct for Defence Counsel (IT/125 
REV. 1). Article 8 (B) of the ICTY Code of Conduct provides that counsel should follow his client’s 
decisions regarding the objectives of his legal representation; consult with him about the means to 
pursue those objectives and seek and accept his client’s instructions. It is stipulated that counsel does 
not have to follow his client’s decisions as to how to reach the objectives of his representation. See 
further on this duty, Chapter VI, paragraph 6.3. 
467 There may be a terminological difficulty for those familiar with the common law concept of 
“privilege”. Common lawyers interpret a privilege such as to communicate in private to belong to the 
accused. As a result, counsel has the power to visit him in private. For this reason I have preferred to 
translate the word privilege used by Spronken as “power” hereafter. I am grateful to Ben Gumpert, 
defence counsel at the ICTR, for recommending this to me. 
468 See Spronken, T.N.M.B. and Prakken, E., Foundations of the Right to a Defence (Grondslagen 
van het recht op verdediging), in Brants, Mevis and Prakken (ed), Legitieme strafvordering. Rechten van de 
mens als inspiratie in de 21e eeuw (Antwerpen: Intersentia Rechtswetenschappen, 2001), pp. 57-74, p. 68.  
469 See Rule 65 ICTR Rules of Detention. 
470 See ICTR Tr. Ch. I, Decision on the Defence Motion Requesting Permission for Its Investigator 
to Visit the Accused in the Detention Facilities, Rutaganda (Case No. ICTR-96-3-T), 11 June 1997, p. 
3. 
471 See ICTR Tr. Ch. II, Decision on the Defence Motion for Access for Investigators and Assistants 
to the Accused in the Absence of Counsel, Nyiramasuhuko (Case No. ICTR-97-21), 20 November 
2002 (hereinafter: Decision on the Defence Motion for Access), §§ 1-3. 
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In Bizimungu, the defence argued that counsel, being the director of the 
defence team, bears responsibility for it. Should the opportunity to visit the accused in 
private be abused by an investigator or legal assistant, counsel may be punished.472 
According to the ICTR Trial Chamber, however, ‘the obligation of Lead Counsel to 
supervise the work of the Defence team has [no] bearing on the applicability of this 
privilege.’473 Even so, the Chamber deemed that it could further the interests of justice 
if the Registrar would ‘authorise meetings between an accused and [non-counsel] 
members of the Defence team where inter alia, Defence Counsel can demonstrate that 
he cannot access his client for an essential purpose without an unreasonable delay or 
expenditure of funds.’ 474  Both in Bizimungu and in Nyiramasuhuko, however, the 
Chamber believed that the defence was not prejudiced and that no exceptional 
circumstances were established.475  

It is an opinion shared by defence counsel at the ICTR that the reluctance to 
permit defence investigators visiting accused in private could stem from the fact that 
their majority are Rwanda Hutus. 476  Unsubstantiated allegations of a defence 
investigator having participated in the killings have been made in Nyiramasuhuko et 
al.477 

Whereas the initial Rules of Detention of the ICTY equally provided for 
communication without restraint with defence counsel, they now refer to a detainee’s 
“legal representative”.478 This may have been a result of Milošević, where the accused 
chose to represent himself.479 In support of his right to have adequate facilities for the 
preparation of his defence,480 he was allowed to communicate with lawyers specifically 

                                                 

472 Cf. ICTR Tr. Ch. II, Decision on the Defence Motion to Protect the Applicant's Right to Full 
Answer and Defence, Bizimungu (Case No. ICTR-99-50-I), 15 November 2002, § 3. The different 
disciplinary mechanisms that are available to the ICTR will be examined in Chapter VI, especially in 
paragraph 6.4. 
473 Ibid., § 27. 
474 See, for instance, ibid., § 29. Cf. also Decision on the Defence Motion for Access, Nyiramasuhuko et 
al. supra note 471, § 12. 
475 Decision on the Defence Motion to Protect the Applicant's Right to Full Answer and Defence, 
Bizimungu, supra note 472, § 30; Decision on the Defence Motion for Access, supra note 471, § 13. 
476 According to Ben Gumpert, lead defence counsel at the ICTR, ‘There was, perhaps there still is, a 
totally unfounded suspicion that the only Rwandan Hutus who would want to help the 
"genocidaires" who had been arrested and were undergoing trial were people who were also guilty of 
such crimes. The Tribunal, mindful of the allegation that there had been "planification" (!) was 
anxious to prevent communication between such people without the supposedly moderating 
influence of Tribunal lawyers, even despised defence lawyers! For this reason visits to the UNDF by 
unaccompanied legal assistants and investigators were banned. No-one in a position of authority at 
the Tribunal will ever admit that this is the case, but no-one informed and honest will ever deny it.’ 
This was communicated to the author through email. 
477 In this case the prosecution made unsubstantiated allegations of a defence investigator being a 
former member of the militia group “Interahamwe”. See ICTR Tr. Ch. II, Decision on the 
Prosecutor's Allegations of Contempt, the Harmonisation of the Witness Protection Measures and 
Warning to the Prosecutor's Counsel, Nyiramasuhuko et al (Case No. ICTR -98-42), 10 July 2001. Cf. 
infra Chapter VI, paragraph 6.4.4, note 312 et seq. 
478 Compare Article 67(A) ICTY Rules of Detention (Rev. 8), 29 November 1999, and Article 65(A) 
ICTY Rules of Detention (Rev. 9), 10 October 2005. 
479 See infra, Chapter VII. 
480 See ICTY Tr. Ch., Order, Milošević (Case No. IT-02-54-T), 16 April 2002. 
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mentioned in an order. 481  In the major common law jurisdictions, any official 
representation of a defence team, even if not the trial advocate, would be allowed as of 
right to have access to legally privileged client visits. For instance, paralegals working 
for the law firm of the advocate in the US or, in the UK, the sollicitors who have 
chosen the barrister to represent their client in court.482 The question must be asked as 
to what extent the rigid approach at the ICTR can be justified. Considering the limited 
resources of the defence, and the frequent trial breaks at the ICTR, during which 
counsel is not paid to stay at the seat of the Tribunal, it is unreasonable not to allow 
defence team members other than counsel to visit an accused in private with counsel’s 
approval. Throughout an ajournment, accused generally do not see their counsel for 
an extended period. In addition, the right to adequate facilities for the preparation of a 
trial almost certainly entails that such visits should be allowed. The Registrar should 
determine whether or not there are exceptional circumstances that authorize a private 
visit. It may conflict with counsel’s duty of confidentiality to inform the Registrar of 
the reason which necessitates a visit.483 

Therefore, at least while defence counsel are away from the seat of the 
Tribunal, the right to privileged communication should extend to defence team 
members other than counsel, such as investigators or legal assistants. Their access to 
the detained accused must help to keep him informed about his case.  
 
 
2.7 CONCLUSION 
 
Trials have done without defence counsel for many centruries. Currently, however, the 
right to adequate and effective legal assistance in criminal proceedings is considered 
one of the core elements of the right to a fair trial for suspects and accused. If an 
accused cannot afford to pay for this assistance, courts must appoint counsel free of 
charge. Denying defence counsel to an accused in criminal proceedings must generally 
amount to a serious violation of his right to a fair trial.  

The legal assistance which should be assigned as a minimum to an indigent 
accused in international criminal cases had not been sufficiently contemplated by the 
ad hoc Tribunals. One counsel was initially deemed sufficient. It soon became obvious 
that one counsel alone could not provide an effective defence in an international 
criminal case. Under their current legal aid systems, international criminal courts allow 
a team of one or two defence counsel, one or two investigators and one or two legal 
assistants to assist one accused.  

Once defence counsel are appointed, international human rights standards 
regarding what actually constitutes “effective legal assistance” are fairly minimal. When 
counsel are appointed under a legal aid system, an accused need not be given counsel 

                                                 

481 It was under the premise that these lawyers would satisfy the conditions of Rule 44(A) ICTY RPE 
- qualifications for defence counsel – and being subject to the Code of Conduct for Defence 
Counsel. See ibid.  
482 In the UK, only barristers may represent persons in higher courts. They are self-employed and 
independent. Solicitors form the initial contact of an accused and may provide legal advice. Once an 
accused needs representation in court, his solicitor will choose and instruct a barrister. Cf. infra 
Chapter VI, note 8. 
483 The duty of confidentiality will be examined infra in Chapter VI, paragraph 6.3.4. 
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of his own choosing. Even though it would be preferable, an indigent accused can 
receive an effective defence without a lawyer of his choice. Counsel’s competence will 
be presumed, unless he manifestly fails to observe his professional obligations or the 
accused is able to prove gross professional incompetence. In order to prepare the case, 
counsel and his client should have sufficient opportunity to communicate in private. 

In general, international criminal courts have not adopted stricter standards. 
So far as possible, accused are afforded a choice as to the initial appointment of their 
lead counsel. This choice is limited by the qualifications required of counsel. To 
guarantee a degree of quality, counsel must have a substantial numbers of years of 
relevant experience, they must be of good standing and should have a proper 
command of one of the working languages of the court. Only the ICC prescribes that 
any counsel meeting the necessary qualifications must be appointed by the Registrar on 
the request of the accused. The Registrar of the ad hoc Tribunals has more discretion in 
this respect. By affording an accused substantial choice, the independence of the 
defence will be reinforced. 

What qualifications are necessary to guarantee that counsel conducts an 
effective defence in a complex international criminal case is a fundamental question. 
Given the beneficial effect to the defence of the appointment of a counsel chosen by 
the accused, they should not be too high. The requirement of having more than 10 
years of experience could be over-demanding. It might be more efficient to require 5 
years of experience in combination with an entrance Bar exam in the working language 
in which counsel is proficient. This could include a test of counsel’s knowledge of the 
relevant areas of law. If an accused does not share a common language with his 
defence counsel, it can be difficult to establish a bond of trust. Counsel speaking the 
accused’s language, but none of the working languages, may be required to follow a 
course in one of the working languages.  

Generally, the ad hoc Tribunals give the accused sufficient opportunity to 
speak to his lawyer in private. However, it is a shortcoming that this does not extend 
to other defence team members such as investigators or legal assistants, especially 
when counsel are away from the seat of the Tribunal. This has been a problem at the 
ICTR in particular, where the Registrar and Trial Chambers rarely consider exceptional 
circumstances warranting such visits to exist. 

As a means of determining whether or not international criminal courts 
properly guarantee effective legal assistance in individual cases, an external authority, 
such as a human rights treaty monitoring body may be beneficial. 

The Registrar has discretionary powers over the legal representation. He 
determines whether or not counsel of the accused’s choice should be appointed, 
whether or not on the request of lead counsel co-counsel should be appointed in 
addition, whether or not, and how many, investigators or legal assistants to appoint, 
and whether or not to allow defence team members other than counsel to visit the 
accused in private in the absence of counsel. The Registrar’s decisions are not 
comprehensively reviewed. It appears that his discretionary powers may diminish the 
transparency of the legal aid system. The bulk system of the ICTY gives the Registrar 
discretion only at the start of the case as to determine the level of remuneration which 
will be provided depending on the seriousness accorded to a case. Within the limits of 
the budget thus provided, counsel has more freedom to decide as to which number 
and what kind of defence team members he requires and can appoint them 
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accordingly. The ICTY’s lump sum system is more successful in guaranteeing adequate 
staffing of defence teams and adequate compensation for their work in comparison to 
the ICTR’s legal aid system. Only the requirement that the highest remuneration level 
should involve a leadership position of the accused raises a dilemma. It may be 
prejudicial to the defence case to pursue the highest possible lump sum. 

The degree to which the Registry is the most appropriate body to deal with 
issues of legal representation is further discussed in the following Chapter. 
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III 
ORGANISATIONAL STRUCTURES FOR THE DEFENCE 

 

 

3.1 INTRODUCTION 
 
According to the ECHR, courts should respect ‘the basic principle of the 
independence of the Bar’. 1  The independence of the legal profession is a widely 
acknowledged principle applicable to all legal systems.2 The independence of defence 
counsel vis-à-vis judges, prosecutors and national authorities is an important condition 
for their clients to confide in them and to freely communicate with them.3 Defence 
counsel appearing before the ad hoc Tribunals are independent of the organisation of 
the Tribunal and are not employed by it.4 When representing an accused under the 
legal aid system, defence counsel are remunerated for their services by the court.5  

To ensure an effective defence, at the least, the independence of defence 
counsel, equality of arms between the prosecution and the defence and the quality and 
integrity of defence counsel should be guaranteed. An effective functioning of the 
defence requires an adequate legal aid system, which strikes a proper balance between 
resources and quality of assistance; a system of admission; efficient information and 
communication channels between the defence and the court, and; fair, but not over-
intrusive, mechanisms to monitor defence counsel’s professional conduct. All of this 
needs to be properly administrated and should be addressed within a finite budget. 

The Statutes of the ad hoc Tribunals and of the ICC do not stipulate how the 
defence should be organized to achieve this. Compared to national courts, the 
organisation of the defence at international criminal courts is generally more complex. 
Obviously, it is difficult or even impossible to meet the expectations of defence 

                                                 

1 ECHR, Goddi v. Italy (Appl. no. 8966/80), 9 April 1984, § 31. 
2 The Council of Europe deems ‘[t]he independence of the judiciary and of lawyers […] essential 
elements of any system of justice.’ They are necessary for a ‘fair and equitable system of 
administration of justice and the effective protection of human rights’. Council of Europe, 
Explanatory Memorandum on Recommendation No. R(2000)21 of the Committee of Ministers to 
Member States on the freedom of exercise of the profession of lawyer, adopted on 25 October 2000 
at the 727th meeting of the Ministers’ Deputies, available from 
https://wcd.coe.int/ViewDoc.jsp?Ref=Rec(2000)21&Sector=secCM&Language=lanEnglish, lastly 
visited 1 March 2007, § 21. ‘[E]ffective access to legal services provided by an independent legal 
profession’ is a prerequisite of adequate human rights protection. See UN Basic Principles on the 
Role of Lawyers, Adopted by the Eighth United Nations Congress on the Prevention of Crime and 
the Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990, available at 
www.unhchr.ch/html/menu3/b/h_comp44.htm, lastly visited 24 August 2007 (hereinafter: UN 
Basic Principles on the Role of Lawyers), Preamble. 
3 Cf. Davis, Evan A., 'The Meaning of Professional Independence', 103 Columbia Law Review (2003), 
June 2003, pp. 1281-1292, p. 1281. 
4 Cf., for instance, Morrison, Howard, ‘Practice at the ad hoc Tribunals for the former Yugoslavia 
and Rwanda’, in Martine Hallers (ed), The position of the defence at the International Criminal Court and the 
role of the Netherlands as the host state (Amsterdam: Rozenberg, 2002), pp. 43-48, p. 43. 
5 See supra Chapter II, paragraph 2.3. 
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counsel from all legal systems of the world. Additionally, from a practical perspective, 
the geographical distance between the seat of the court, the locus delicti and the home 
state of counsel could cause logistical problems.  

The defence could be organized in varying ways. One option is to make the 
defence a separate organ of the court. The Special Tribunal for Lebanon is the first 
international court to include a Defence Office as a separate organ in its Statute.6 
Secondly, power over defence issues could be vested in an existing court organ, such 
as the Registry. Thirdly, an independent body outside the organisational framework of 
the court, such as a lawyers’ or Bar association, could be endowed with this power. 
Finally, a hybrid combination of these three options could be envisaged. This Chapter 
examines how international criminal courts have organized the defence so far and the 
desirability of each of these options. 

 
 

3.2 ORGANIZING THE DEFENCE WITHIN THE COURT’S ORGANISATIONAL 
STRUCTURE  

3.2.1 Organisational Structure of International Criminal Courts 

The ad hoc Tribunals were established by the UN Security Council.7 Their jurisdiction 
is confined to crimes committed in particular conflicts in the former Yugoslavia and 
Rwanda. A “Completion Strategy” has been formulated to ensure the ad hoc Tribunals 
will fulfil their mandate within a limited time frame.8 The ICC is a permanent court 
that was constituted through the Treaty of Rome. 9  It has jurisdiction over many 
territories, as over a hundred states are parties to the Rome Treaty. This Treaty, which 
is also the Statute of the ICC, grants important budgetary, management and regulatory 
powers to the Assembly of States Parties (ASP) that was also established by the Treaty 

                                                 

6 See Articles 7(d) and 13 Statute of the Special Tribunal for Lebanon. The Statute is included as an 
annex in UN SC Resolution 1757 (UN Doc. S/RES/1757 (2007)), 30 May 2007 (hereinafter: STL 
Statute). 
7 It relied on its powers under Chapter VII, especially Article 39 of the United Nations Charter. See 
UN SC Resolution 827, (UN Doc. S/RES/827 (1993)), 25 May 1993; UN SC Resolution 955 (UN 
Doc. S/RES/955 (1994)), 8 November 1994; UN SC Resolution 808 (UN Doc. S/RES/808 (1993)), 
22 February 1993. 
8 According to the UN Security Council, all the work of the ad hoc Tribunals must be completed by 
2010. See UN SC Resolution 1329 (UN Doc. S/RES/1329 (2000)), 30 November 2000; UN SC 
Resolution 1503 (UN Doc. S/RES/1503 (2003)), 28 August 2003; UN SC Resolution 1534 (UN 
Doc. S/RES/1534 (2004)), 26 March 2004. For a thorough analysis of the Completion Strategy, see 
Dominic Raab, Evaluating the ICTY and its Completion Strategy. Efforts to Achieve Accountability 
for War Crimes and their Tribunals, 3 JICJ (2005), pp. 82-102. Raab deems the completion strategy ‘a 
reasonable compromise between the competing interests and values at stake.’ (p. 97). 
9 It has a unique “complementarity” regime. Cf. Article 17 Rome Statute. In a nutshell, this principle 
entails that the ICC may only exercise jurisdiction over crimes enumerated in its Statute on the 
condition that states are themselves unable or unwilling to prosecute an individual under their 
national law. See for a critical study of this principle, for instance, Jann K. Kleffner, 
‘Complementarity in the Rome Statute and National Criminal Jurisdictions’, Oxford University Press, 
forthcoming in 2008. 
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of Rome.10 Since the creation of these international criminal courts, numerous hybrid 
international courts11 have been established. These include the Special Court for Sierra 
Leone,12 the Extraordinary Chambers in the Courts of Cambodia,13 the Special Panels 
for Serious Crimes in East Timor14 and the Special Tribunal for Lebanon (STL).15 

The organs envisaged in the Statutes of the ad hoc Tribunals are the Trial and 
Appeal Chambers, the Prosecutor and the Registry.16 Each Tribunal has three Trial 
Chambers. They share one Appeals Chamber. The official organs of the ICC are the 
Presidency, 17  Chambers (an Appeals Division, a Trial Division and a Pre-Trial 
Division), the Office of the Prosecutor (OTP) and the Registry.18 The prosecution is 
the opposing party of the defence in criminal proceedings and an independent organ 
of the court.19 The Judges, who constitute the Chambers, should be impartial and 
independent.20 The Registry is the administrative organ of the court. It is responsible 
for servicing the Chambers and the Prosecution and serving as their channel of 
communication.21 When accommodating the organisation of the defence within the 
organisational structure of international criminal courts, to safeguard the independence 
of the defence, either a separate defence body or the Registry would be the most 
viable option. 
 

3.2.2 Responsibilities of the Registry and the President 

The Rules of Procedure and Evidence of the ad hoc Tribunals vest a myriad of 
responsibilities over defence issues in the Registrar, the head of the Registry.22 At the 
ICTR, the “Lawyers and Detention Facilities Management Section” (LDFMS) is the 

                                                 

10 See Article 112 ICC Statute. It also appoints the judges and the Prosecutor and can have them 
removed. See Article 46(2) of the Rome Statute. 
11 These are treaty-based, quasi-international tribunals, supported by the UN Security Council and 
the UN General Assembly upon the request of the nation involved. 
12  See Agreement between the United Nations and the Government of Sierra Leone on the 
Establishment of the Special Court for Sierra Leone, signed on 16 January 2002. 
13 See Agreement between the United Nations and the Royal Government of Cambodia Concerning 
the Prosecution under Cambodian Law of Crimes Committed during the Period of Democratic 
Kampuchea, 6 June 2003; General Assembly Resolution 57/228 (2003) (UN Doc. A/RES/57/228 
B), 22 May 2003. 
14 See UN SC Resolution 1272 (UN Doc. S/RES/1272 (1999)), 25 October 1999. 
15 Cf. UN SC Resolution 1757, supra note 6, that includes as annexes the Agreement between the 
United Nations and the Lebanese Republic on the establishment of a Special Tribunal for Lebanon, 
and its Statute; UN SC Resolution 1644 (UN Doc. S/RES/1644 (2005)), 15 December 2005, 
particularly par. 6. Although the STL deals primarily with the murder of Prime Minister Rafik Hariri, 
it is possible that it will enlarge its mandate to try other acts of violence connected to the murder of 
Hariri and his entourage. 
16 See Article 11 ICTY Statute; Article 10 ICTR Statute. 
17 This organ consists of three judges. Cf. Article 38 ICC Statute. 
18 See Article 34 ICC Statute. 
19 See Article 15(2) ICTR Statute; Article 16(2) ICTY Statute; Article 42(1) ICC Statute. 
20 See Articles 11(1) and 12 ICTR Statute; Articles 12(1) and 13 ICTY Statute; Article 40 ICC Statute. 
21 Cf. Article 43(1) ICC Rome Statute, Rule 13(1) ICC RPE; Article 17 ICTY Statute, Rule 33(A) 
ICTY RPE; Article 16 ICTR Statute, Rule 33(A) ICTR RPE. 
22 See Rules 44-46 ICTY RPE; Rules 44-46 ICTR RPE.  
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specialized Registry section regarding defence matters. 23  It is ‘the channel of 
communication between the Tribunal and Counsel’24 and manages and organizes the 
assignment of counsel.25 At the ICTY, this Registry section is called the Office for 
Legal Aid and Detention Matters (OLAD).26 It reports to the Deputy Registrar.27 

The Registry administers the assignment of legal aid to the accused and issued 
the Directive on the Assignment of Defence Counsel;28 establishes whether or not 
lawyers or other defence team members fulfil the necessary qualification 
requirements;29 provides resources to the defence; drafted a Code of Professional 
Conduct for Defence Counsel; 30  and, monitors defence counsel’s professional 
behaviour.31 Notwithstanding, or, as a result of the Registrar’s responsibilities over 
defence issues, some defence counsel consider the Registry as their worst enemy. 
More worrying is that even a judge suggested that the Registry at the ICTY 
misunderstands the legal aid system that it is supposed to administer. 32  The 
responsibilities of the Registry vexating counsel the most are his power to determine 
whether or not they qualify; to appoint and withdraw them33 and other defence team 
members under the legal aid system;34 to draft a code of conduct and to monitor their 
conduct; and to administer their payment.35 

One disadvantage of the Registries being accorded substantial power over 
these issues is that Registry staff members are neither required to have a background 
as defence counsel, nor to be legally trained. Judge Hunt described the Registry staff 
dealing with defence matters as ‘junior legal officers with no apparent experience in 

                                                 

23 This section is also referred to as the Defence Management Section. See Directive for the Registry 
of the International Criminal Tribunal for Rwanda, 31 May 2001 (Hereinafter: ICTR Registry 
Directive), Article 4(3). It was set up in 1997. Cf. Mettraux, G. and Čengić, A., The Role of a 
Defence Office: some Lessons from Recent and not so Recent War Crimes Precedents, in Michael 
Bohlander (ed), International Criminal justice: a Critical Analysis of Iinstitutions and Procedures (London: 
Cameron May, 2007), pp. 391-428, p. 403. 
24 Article 8(3)(c) ICTR Registry Directive. 
25 Idem. 
26 Cf. for instance, Articles 17 and 31 ICTY Directive (Rev.11).  
27 Cf., for instance, Mettraux, G. and Čengić, A. (2007), supra note 23, p. 400. 
28 The Directive needs to be approved by the permanent Judges Cf. Rule 44(C) and 45(A) ICTY 
RPE; Preamble ICTR Directive on the Assignment of Defence Counsel (Directive No. 1/96). 
29 Defence counsel should prove to the Registrar that he qualifies. See Rule 44 ICTY; Rule 44 ICTR 
RPE. 
30 See Rule 46(D) ICTR RPE. The ICTY prescribes that the Registrar shall publish the code and 
oversee its implementation under supervision of the President. See Rule 46(C) ICTY RPE.  
31 See infra Chapter VI, paragraph 6.4.2. 
32  See ICTY App. Ch., Decision on Interlocutory Appeal on Motion for Additional Funds, 
Dissenting Opinion of Judge David Hunt, Milutinović, Ojdanić and Šainović (Case No. IT-05-87), 13 
November 2003, §§ 37, 40. 
33 Cf. Rule 45(B), 45(C) ICTY RPE; Rule 45(A) ICTR RPE. 
34 ‘The appointment of co-counsel, assistants and investigators are administrative matters falling 
within the powers and discretion of the Registrar. Lead counsel must initiate requests for such 
appointments, and he is held responsible for complying with the practice directions of the LDFMS.’ 
ICTR Tr. Ch. I, Decision on the Accused's Request for Withdrawal of his Counsel, Ngeze (Case No. 
ICTR-97-27-I), 29 March 2001. Cf. also ICTR Tr. Ch. II, Decision on Nzirorera's Motion for 
Withdrawal of Counsel, Nzirorera (Case No. ICTR-98-44-T), 3 October 2001, § 17. 
35 Rule 45(D). This will be in consultation with the permanent Judges. Cf. also supra, Chapter II, 
paragraph 2.3. 
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trials or as counsel’.36 It has also been suggested that the defence has not always 
received sufficient support to be an equal counterpart to the Office of the Prosecutor 
and that this could undermine the principle of equality of arms.37 

The Registrar’s severe monitoring of time sheets for reimbursement of 
defence costs led to a strike among ICTR defence counsel.38 A related complaint was 
that a three-month delay in reimbursement of these costs was not exceptional.39 In 
Ntakirutimana the ICTR Registrar refused to assign a lawyer as co-counsel, his three 
years experience as a prosecutor and sixteen years experience as a presiding judge of 
an appeals court notwithstanding. The lead counsel requesting the appointment had 
ignored the three-names procedure and omitted proof of this lawyer’s ten years 
experience as a visiting professor. Upon judicial review,40 Judge Møse deemed that 
counsel’s experience should lead to the conclusion ‘that he has valuable experience in 
criminal proceedings which may be useful for the Defence'41 and directed the Registrar 
to assign him as soon as evidence of his professorship was submitted. It was 
repudiated that the Registry had allowed its bureaucratic purposes to override the 
rights of the defence by refusing to appoint counsel simply because the “three-names” 
procedure was not followed.42  

In Martić, the Registrar refused to appoint counsel of the accused’s choice, 
because a conflict of interest could arise. The accused and suspect involved had 
confirmed their agreement to the appointment to the Registrar in writing. The 
Registrar, however, deemed that this consent was not informed, which was required 
under the Directive. According to the Chamber, ‘a consent provided by a potentially 
affected client […] to remove a conflict of interest upon consultation with the Counsel 
should generally be regarded as fully informed in the absence of indication to the 
contrary’.43 Therefore, the Chamber remitted the case to the Registrar44 and counsel 
was subsequently appointed. These case examples illustrate how the Registrar may 
apparently abuse his discretionary powers as to the assignment of legal aid, but also 
that any such abuse may be addressed by the Chamber. It would be preferable to 
incorporate a procedure containing sufficient safeguards to prevent abuse in the 
Directives. 

                                                 

36  Cf. ICTY App. Ch., Decision on Interlocutory Appeal on Motion for Additional Funds, 
Milutinović, Ojdanić and Šainović (Case No. IT-05-87), 13 November 2003, § 41. 
37  See Annual Report 2004 ADC-ICTY, available from www.adcicty.org. What the principle of 
equality of arms entails is examined infra, in Chapter V. 
38 See ICTR Ninth Annual Report (UN Doc. A/59/183), 27 July 2004, par. 69. See also supra 
Chapter II, paragraph 2.3.6. 
39 Such views were expressed to the auhtor by several defence counsel and Registry personnel during 
her research stay in Arusha at the ICTR, October 2004. This point however, has much improved. 
40 The legal basis for this judicial review was the Chamber’s ability to rule on parties’ motions after 
the accused’s initial appearance. See Rule 73(A) ICTR RPE. 
41 ICTR Tr. Ch. I, Decision on the Motion of the Defence for the Assignment of Co-Counsel for 
Elizaphan Ntakirutimana, Ntakirutimana & Ntakirutimana (Case No. ICTR-96-10-T and Case No. 
ICTR-96-17-T), 13 July 2001, § 19. 
42 Cf. supra, Chapter II, paragraph 2.3.5. 
43 ICTY Tr. Ch., Decision on Appeal against Decision of Registry, Martić (Case No. IT-95-11-PT), 2 
August 2002. 
44 See idem. 
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The President of the court, who is a Judge, supervises the activities of the 
Registrar45 and can review most of his decisions.46 The decision to permit counsel to 
withdraw from a case can only be reviewed – not appealed or reheard. The President 
has the inherent power to review administrative decisions of the Registrar, where they 
may affect the rights of the accused, unless this power is expressly conferred 
elsewhere.47 However, the President’s review is confined to determining whether or 
not the Registrar has come to a reasonable conclusion given the law on the issue 
involved.48 According to the ICTY President in Krajišnik: ‘Given that the Registrar has 
“principal responsibility for overseeing the assignment of defence counsel”, he enjoys 
a certain degree of deference or margin of appreciation in reaching a decision on 
assignment of counsel.’49 To request the President’s review, the suspect or accused 
should demonstrate ‘that the Registrar has erred and that such error has “significantly 
affected the Registrar’s decision to his detriment.”’50 The President only quashes the 
Registrar’s decision upon a failure ‘to comply with the legal requirements of the 
Directive at issue’; ‘to observe any basic rules of natural justice or to act with 
procedural fairness towards the person affected by the decision’; to take into account 
relevant material or upon his consideration of irrelevant material; ‘or […] if he has 
reached a conclusion which no sensible person who has properly applied his mind to 
the issue could have reached (the “unreasonableness” test).’ 51 

The Registrar’s decisions concerning the standards of qualifications for 
defence team members can also be reviewed by the President.52 Additionally, on the 
basis of its inherent powers to ensure a fair trial, the Chamber may find a way to 
become influential, but generally after the President has reviewed the Registrar’s 
decision.53 Trial Chambers occasionally address defence issues that otherwise belong 
to the Registrar and the President of the Tribunal. 

The ICC, although it established a separate ‘Office of Public Counsel for the 
Defence’ (OPCD),54 the ICC Registry also has a specialized department dealing with 

                                                 

45 See Rule 19 ICTR RPE; Rule 19 ICTY RPE; and Articles 38 (3) and 43(2) ICC Statute. 
46 Article 12 ICTR Directive, Article 13 ICTY Directive (decision not to assign counsel on the 
request of the accused). See Article 20(E) ICTR Directive; Article 20(A) ICTY Directive (decision 
not to withdraw counsel): Article 20(B) ICTY Directive (his decision to suspend counsel); Article 
20(C) ICTY Directive (his decision to withdraw counsel); 15(C) ICTY Directive (decision not to put 
counsel on the list); Article 14(D) ICTY Directive (decision to remove counsel from the list). As to 
the ICC, cf. Regulation 72(1) ICC Regulations of the Court, 26 May 2004 (ICC-BD/01-01-04) 
(decision not to put counsel on the list); Regulation 85(3) ICC Regulations of the Court (his decision 
regarding the accused’s indigence). 
47 See, for instance, ICTY Pres., Decision on Request for Review of the Decision of the Registry in 
relation to Assignment of Counsel, Krajišnik (Case No. IT-00-39-A), 1 February 2007 (hereinafter: 
Decision on Request for Review), § 9. 
48 Cf., for instance, ICTY Pres., Decision Affirming the Registrar’s Denial of Assigned Counsel’s 
Application to Withdraw, Milošević (Case No. IT-02-54), 7 February 2005, §§ 4 and 6. 
49 Footnotes omitted, JTT. Decision on Request for Review, Krajišnik, supra note 47, § 11.  
50 Ibid.  
51 Ibid. Cf. also ICTY Pres., Decision on Review of the Registrar's Decision to Withdraw Legal Aid 
from Zoran Žigić, Kvočka et al. (Case No. IT-98-30/1-A), 7 February 2003, §§ 12-14. 
52 See Rule 44(A) and (B) and Rule 45 (B) ICTY RPE. 
53 Cf., for instance, ICTY App. Ch., Decision on "Motion seeking review of the decisions of the 
Registry in relation to assignment of Counsel", Krajišnik (Case No IT-00-39-A), 29 January 2007, p. 3. 
54 Regulation 77 ICC Regulations of the Court. 
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defence matters, the Registrar’s Division of Victims and Counsel. The Registrar bears 
important responsibilities regarding the defence. According to the ICC’s Rules of 
Procedure and Evidence, he should help suspects and accused obtain legal assistance; 
support and assist defence teams, and advise the Prosecutor and Chambers on 
defence-related matters. One positive example is that he must also facilitate the 
protection of confidentiality and cooperate with national Bar associations or other 
independent lawyers’ associations to promote the specialization and training of lawyers 
in the law of the ICC. 55 A further positive example is that Rule 20 of the ICC RPE 
stipulates that the Registrar should organize its staff in a way that promotes the rights 
of the defence and which is consistent with the fair trial principle. Furthermore, the 
Registrar should perform his functions ‘in such a manner as to ensure the professional 
independence of counsel.’ For purposes such as the management of legal assistance 
and the development of a Code of Professional Conduct, he must consult with 
independent representative bodies of counsel. The Registrar is thus encouraged to take 
the rights of the defence positively into account when taking a decision that concerns 
the defence. Moreover, were defence counsel or an accused to allege that the staff of 
the Registry are uncooperative, these provisions could be invoked to address such 
issues.  

Another improvement is the ICC’s Legal Aid Commission. The Registrar 
should appoint three commissioners to advise him on the allocation of funds for 
assigned legal assistance.56 Lawyers’ associations may propose members.57 However, in 
a payment dispute between an ad hoc Counsel and the Registrar, none of the parties 
resorted to this Commission.58 When not consulted where legal aid issues are at stake, 
this commission remains a notional improvement. 

The Registries of international criminal courts have a myriad of 
responsibilities, not just over defence issues. It must serve the Prosecution, Chambers, 
and the defence and that may result in insufficient focus on defence issues. Without 
legal training or experience, Registry staff may not equip the defence in a sufficient 
manner that is in line with the principle of equality of arms. This may be reason in 
itself to confer some of the Registries’ responsibilities to a separate defence body,59 or 
a Bar association. 

 

                                                 

55 See Rule 20(1) ICC RPE. 
56 Its members will be renewed every three years. See Regulation 136 ICC Registry Regulations (ICC-
BD_03-01-06-Rev.1). 
57 This commission comprises two members of the International Criminal Bar. 
58  See International Criminal Bar Newsletter, April 2007, available at http://85.17.104.100/bpi-
icb/files/icb%20newsletter%20april%202007%20english.pdf, p. 2. 
59 Elise Groulx pleads for an independent Office of the Defence at the International Criminal Court. 
See Groulx, Elise, The Role of Defence Lawyers and the Interface between the Prosecution and the 
Defence before International Criminal Courts, 2000, www.iap.nl.com/speeches/groulx.html, 
retrieved 12 January 2005. Cf. also Plachta, Michael, 'Concerns About the Independence of Defense 
Counsel Before the (Permanent) International Criminal Court', 16 International Enforcement Law 
Reporter (2000), January 2000, pp. 576 et seq. 
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3.2.3 Independent Defence Offices 
Although the ad hoc Tribunals did not provide for a separate defence office, such 
offices are being created by international criminal courts to an ever increasing extent. 
The only international tribunal actually providing for a Defence Office as a separate 
organ in its Statute is the Special Tribunal for Lebanon (STL). An independent Head 
of the Defence Office should appoint its staff and draw a list of defence counsel.60 It 
may include public defenders. In addition to its duty to protect the rights of the 
defence and to provide the defence with support and assistance, it may also appear 
before the Pre-Trial Judge or a Chamber relating to specific issues.61  

Even though its Statutes do not provide for a separate defence organ, the 
Regulations of the Court of the ICC provide for an “Office of Public Counsel for the 
Defence” (OPCD).62 OPCD is part of the Registry for administrative purposes but 
will otherwise function independently.63 It performs a number of the duties that the 
ICC RPE accord to the Registrar.64 It should represent and protect the rights of the 
defence during the early investigative stage and provide defence counsel, suspects and 
accused with support and assistance. It may also provide legal research or advice and 
appear before a Chamber to address particular issues.65 Nevertheless, the range of 
activities of the OPCD has its limits. One limitation is that the Registry, not the 
OPCD has responsibility for legal aid. The OPCD ‘will neither be involved in the 
administrative and financial management of the legal aid programme, nor be 
responsible for the logistic or administrative support to defence and victims’ 
representatives teams.’66 In addition, defence counsel privately retained by the accused 
should file a power of attorney with the Registrar, not with the OPCD.67 Defence 
issues which are primarily the responsibility of the Office of Public Counsel include 
the training of lawyers. In addition, the Office organizes yearly meetings for all counsel 
(for victims and accused) that are on the Registrar’s list of counsel, to inform them of 
the developments at the court.68 When attending one of these meetings however, I 
was surprised that neither time, nor the assistance of an interpreter, had been made 
available to counsel to discuss any issues between themselves. 69  The ICC alone 
organizes yearly meetings for all counsel on the list. That at least creates an 
opportunity for them to discuss common initiatives. 

                                                 

60 Article 13(1) STL Statute. 
61 Article 13(2) STL Statute. 
62 Regulation 77 ICC Regulations of the Court. 
63 See Regulation 77(2) ICC Regulations of the Court. 
64 Regulation 77 ICC Regulations of the Court. 
65 Cf. Regulation 77(4) and (5) ICC Regulations of the Court. 
66 Report to the Assembly of States Parties on Options for Ensuring Adequate Defence Counsel for 
Accused Persons (ICC-ASP/3/16), 17 August 2004, par. 12. 
67 See Rule 22(2) ICC RPE. 
68 See for instance, www.icc-cpi.int/defence/defconsultations.html. 
69 The author attended one of these meetings in The Hague on 28 and 29 march 2007. A full 
programme of this meeting is available at www.icc-
cpi.int/library/defence/Defense_Seminar_2007_Program_En.pdf (lastly visited 26 December 2007).  
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During the early investigative stage, the OPCD may submit observations on 
victims’ applications to participate in the proceedings.70 The scope of the OPCD’s 
activities with regard to the representation of defence rights was put to the test in 
Thomas Lubanga Dyilo. A judge requested the OPCD to temporarily replace a defence 
counsel and to modify a defence application for leave to appeal and to file its redacted 
version.71 The request seemed solely motivated to prevent the costs and trouble of 
having counsel come to the seat of the court only to make a few changes to his 
application. The OPCD considered this to be outside the proper scope of its activities. 
The legal provisions of the ICC do not allow the OPCD to function as “defence 
counsel” for an accused who is already provided with one, or to replace him or 
become part of a defence team.72  

Similarly, the Special Court for Sierra Leone (SCSL) created an independent 
“Office of the Principal Defender” (OPD). OPD was created by the Registrar and is 
headed by the “Special Court Principal Defender”, a “distinguished counsel”. 73 
Although it is not designated an organ under the Statute, it is intended that it will 
become as independent as the Office of the Prosecutor.74 The Registrar should assist 
the Principal Defender as well as the Defence. 75  OPD should provide “a 
counterbalance” to the prosecution. It seeks ‘to attract only experienced, competent 
and honest counsel’, to promote “equality of arms” and to establish a ‘reasonable 
equivalence in ability and resources of Prosecution and Defence’.76 In addition, it 
seeks to engage in outreach activities in order to “educate the community” about the 
defence.77 The choice for the office was also inspired by budgetary constraints.78 Logic 
suggests that it is also limited by those same constraints.  

An unusual review procedure applies. Counsel should engage in an arbitration 
procedure before he may complain to the Chamber about a decision of this Office.79 
The Principal Defender and the Sierra Leone Bar Association can propose 
amendments to the Rules of Procedure and Evidence.80 The Rules stipulate that OPD 

                                                 

70  See, for instance, ICC Pre-Tr. Ch. I, Decision Authorising the Filing of Observations on 
Applications a/0021/07, a/0023/07 to a/0033/07 and a/0035/07 to a/0038/07 for Participation in 
the Proceedings, Situation in Darfur, Sudan (Case No. ICC-02/05-85), 23 July 2007, p. 3. 
71 See ICC Pre-Tr. Ch. I, Decision on the Defence Request for Extension of Time Limit, Thomas 
Lubanga Dyilo (Case No. ICC-01/04-01/06-815), 8 February 2007. 
72 See Observations of the Office of Public Counsel for the Defence on the Decision of Pre-Trial 
Chamber I entitled "Decision on the defence request for extension of time", Thomas Lubanga 
Dyilo (Case No. ICC-01/04-01/06-823), 12 February 2007 (hereinafter: Observations of the Office 
of Public Counsel), § 17. 
73 Cf., First Annual Report of the Special Court for Sierra Leone for the Period December 2, 2002, to 
December 1, 2003, available from www.sc-sl.org (hereinafter: SCSL First Annual Report), p. 5. 
74 See ibid, p. 16. 
75 Rule 33 SCSL RPE. 
76 SCSL First Annual Report, p. 16. Chapter V of this study examines the principle of equality of 
arms. 
77 Ibid., p. 17. 
78 Cf. ibid., for instance at pp. 16 and 17. 
79 See Article 22 SCSL Directive on the Assignment of Counsel, Adopted on 1 October 2003. Cf. 
also, SCSL Tr. Ch. I, Decision on Defence Application II, Sesay, Kallon and Gbao (Case No. SCSL-04-
15-T-715), 28 February 2007, §§ 19 and 26. 
80 Rule 6 SCSL RPE (as amended on 29 May 2004). 
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should provide advice, assistance and representation to suspects and accused. 81 
According to the SCSL’s first annual report: ‘The Office monitors trials and provides 
advice and substantive assistance to all teams in the preparation of their cases, from 
research on legal issues, to arguments on matters of common interest, to vetting the 
provision of expert witnesses, consultants and investigators, and liaising with various 
governments and other entities on matters of judicial cooperation.’ 82  To provide 
representation in the initial stage of proceedings, three duty counsel are permanently 
employed by OPD. 83  According to Cassese, the SCSL Defence Office has been 
successful in ‘giving the various defence teams an institutional voice that is not present 
at the ICTY and ICTR.’84 However, it has limited resources at its disposal and no 
budgetary independence. Therefore, more often than not, it had to financially restrain 
defence teams rather than to provide them with substantive legal support, logistical 
resources, administrative assistance, or sufficient remuneration. 85  It was ‘caught 
between the administration and the demands of the accused and defence counsel’.86 
This created tensions between the Office and defence teams.87 

There have also been tensions between this office and the Registry. In Brima, 
Kamara and Kanu, the SCSL Appeals Chamber addressed the division of powers 
between OPD and the Registrar. Essentially, OPD provides representation to suspects 
and accused and administers the list of counsel, counsel’s assignment and his 
withdrawal. The Registry services the court, established OPD and assists it.88 The 
Appeals Chamber considered that ‘by creating the Defence Office, the Registrar 
delegated part of his power and responsibility in the enforcement of the rights of the 
Defence to it, […] the Registrar did not divest himself of his power and can therefore 
act concurrently89 with the Principal Defender’.90 This is obviously a problematic issue. 

In Taylor, despite the Chamber’s orders, the Registry had not provided money 
for a ticket to the Netherlands to the Principal Defender of OPD to enable him to 
visit the accused.91 At a later court session, the trouble between OPD and the Registry 

                                                 

81 See Rule 45 SCSL RPE. 
82 SCSL First Annual Report, p. 17. 
83 See Rupert Skilbeck, ‘Sierra Leone’, in Bohlander, Boed and Wilson (ed), Defense in International 
Criminal Proceedings. Cases, Materials and Commentary (Ardsley, NY USA: Transnational Publishers, 
2006), pp. 730-806, p. 804. 
84 Report on the Special Court for Sierra Leone, Submitted by the Independent Expert Antonio 
Cassese, 12 December 2006, available at www.sc-sl.org/documents/independentexpertreport.pdf, 
lastly visited 26 December 2007 (hereinafter: Cassese Report), p. 14.  
85 Ibid, p. 14.  
86 Ibid, p. 32. 
87Ibid, p. 14.  
88 SCSL App. Ch., Decision on Brima-Kamara Defence appeal motion against Trial Chamber II 
majority decision on extremely urgent confidential joint motion for the re-appointment of Kevin 
Metzger and Wilbert Harris as lead counsel for Alex Tamba Brima and Brima Bazzy Kamara, Brima, 
Kamara and Kanu (Case No. SCSL-04-16-AR73-441), 8 December 2005 (hereinafter: Decision on 
Brima-Kamara Defence appeal motion), §§ 80-81. 
89 Emphasis added, JTT. 
90 Decision on Brima-Kamara Defence appeal motion, Brima, Kamara and Kanu, supra note 88. 
91 See SCSL Tr. Ch. II, Transcript, Taylor (Case No. SCSL-2003-01-T), 4 June 2007, p. 99. As to 
arranging for replacement, the OPD in Taylor argued that no counsel on the list of counsel were 
qualified enough to represent the accused. Cf. supra Chapter II, paragraph 2.4.1. This could indicate 
that the OPD may not be the most appropriate organ to provide accused with legal aid. On the other 
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resurfaced. OPD refused to take up Taylor’s representation, after his counsel had been 
withdrawn. The Rules of the SCSL prescribe that upon counsel’s withdrawal ‘the 
Principal Defender shall assign another Counsel, who may be a member of the Defence 
Office,92 to the indigent accused’.93 But OPD argued that doing so in this stage could 
lead to a conflict of interests because it should also service other accused. Furthermore, 
OPD contended to lack proper resources to appoint replacement counsel.94 ‘[A]s the 
Defence Office, though part of the Registry, we function in a manner that enables us 
to facilitate a case of an accused almost independently of the Registry, but we have no 
resources of our own to just go ahead and begin to get lawyers to court. The issue is 
the need for a higher budget, the need for the Registry […] to see that there is indeed 
an issue of resources and possibly address it […] to enable an adequate Defence to be 
provided to the accused’.95 

These case examples illustrate that OPD still depends on the Registrar to a 
considerable degree, particularly where financial resources are concerned. Possibly, 
fully independent defence offices are not sufficiently trusted with too much 
responsiblity. Even though OPD may have remained ‘a subordinate office of the 
Registry’,96 it has more important responsibilities than the ICC’s OPCD, as it may 
perform representational activities.97  

One issue is to what extent these offices genuinely act independently of the 
court. Certain accused have had difficulty in regarding defence counsel before 
international criminal courts as being genuinely independent, especially where the 
court appointed a lawyer to them against their will.98 This may be even more so were 
counsel to act under the guidance of a defence office. If the defence becomes an 
official organ of the court it might appear to be simply an extension of the court, 
unless its independence was fully understood and guaranteed. 

A disadvantage of any defence office is that its success greatly depends on the 
individual who actually functions as its head.99 When defence counsel are in large 
measure reliant on one person – and this equally applies to the Registrar –, a successful 
cooperation scheme is dependent on his individual personality. This individual should 
be able to handle the continuous pressure from defence teams particularly to obtain 
more resources and be able to cooperate effectively with the Registry and other court 
organs.100 If too much power over defence issues is concentrated in one person, the 
result may be abuse or arbitrary decision making, or at least the perception of it. 

                                                                                                                       

hand, this office was not responsible for formulating the qualification requirements of counsel. 
Therefore, it may be justified to be alarmed by the quality of available counsel. The SCSL now uses a 
separate list for counsel in appellate proceedings.  
92 Emphasis added, JTT. 
93 Rule 44(E) SCSL RPE. 
94 See SCSL Tr. Ch. II, Transcript Taylor, 25 June 2007, pp. 21, 22. 
95 Ibid., pp. 18, 19. 
96 Cassese Report, p. 32. 
97 Cf. also Observations of the Office of Public Counsel, Thomas Lubanga Dyilo supra note 72, § 9. 
98 See, for instance, supra, Chapter VII on self-representation. 
99 As regards the Principal Defender, cf. Sylvia de Bertodano, Report on Defence for the Special 
Court for Sierra Leone, 28 February 2003, available from www.specialcourt.org (hereinafter: 
Bertodano Report), pp. 15 and 16. 
100 In 2003, the following competencies and skills were required of the individual to create the SCSL 
OPD and to become the first Public Defender: ‘University degree in Law. Admission to practice in 
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As part of these defence offices, it may also be questioned as to whether a 
public defender system, where a few experienced counsel would represent different 
accused before a court simultaneously, would be a viable option for international 
criminal courts. A disadvantage is that it would significantly limit the accused’s right to 
legal assistance of his choice. More importantly, since the crimes under the jurisdiction 
of international criminal courts are often interconnected, having only a limited panel 
of lawyers represent many different accused at the same time may result in conflicts of 
interest. 101  This alone suggests that a public defender system may be inherently 
unsuitable for a wideranging and complex international tribunal. 
 

3.2.4 Advisory Panels 

A typical feature of the ad hoc Tribunals is that they both provide for an “Advisory 
Panel” consisting of defence lawyers. At the ICTR, the President and the Registrar can 
consult this Panel as to the assignment of counsel. In addition, the Panel may advise 
them on this issue on its own initiative.102 Furthermore, the Registrar may consult the 
Panel upon disagreement regarding the level of remuneration or the reimbursement of 
expenses of counsel.103 The ICTY Advisory Panel may assist in all matters concerning 
defence counsel.104 The Panel may also advise, or be consulted by, associations of 
defence counsel. 105  This renders the ICTY Panel an “all round” defence issues 
advisory body. However, no formal arrangement exists by which Chambers or the 
Prosecution must seek advice from this body in respect of certain defence matters.  

Each Panel consists of seven defence counsel106  and its composition can 
regularly be renewed.107 The President of the Tribunal chooses two members from the 
Registrar’s list of counsel. 108  The International Bar Association and the Union 
Internationale des Avocats may each propose two more. The Panel will be headed by 
the President of the local Bar association at the seat of the Tribunal or his 

                                                                                                                       

law in any State, common law jurisdiction an asset. Fifteen years of relevant criminal advocacy 
experience, including high profile criminal defence. Knowledge of International Criminal Tribunal 
procedures, comparative common law / civil law procedures an asset. Experience of international 
human rights defence (asylum, extradition, war crimes, etc.). Excellent drafting skills, management 
skills, interpersonal skills and communication skills, preferably including experience in a multi-
cultural setting. See Special Court for Sierra Leone Vacancy Announcements, available at 
www.nacdl.org/public.nsf/ENews/2003e22?opendocument (lastly visited 14 May 2008). 
101 Cf. Bertodano Report, pp. 6 and 7. On conflicts of interest, see infra, Chapter VI, paragraph 6.3.3. 
102 See Article 29(C) and (D) ICTR Directive 2007. 
103 See Article 30 ICTR Directive 2007. 
104 See Rule 44(D) ICTY RPE. This provision was included in the ICTY RPE since its 18th revision 
(2000). Initially, its functions accorded by the Directive equaled those of the ICTR Panel. See, for 
instance, Articles 32 and 33 ICTY Directive (IT/73/REV. 2), 1995. 
105 See Article 33 ICTY Directive (IT/73/REV. 11), 2006. 
106 See Rule 44(D) ICTY RPE; Article 33 ICTY Directive (Rev. 11); Article 29 ICTR Directive. 
107 Its membership will come up for appointment every two years. See Article 29 ICTR Directive 
(2007); Article 32(B) ICTY Directive (2006). 
108 The ICTY requires the President to consult the Registrar and the association of defence counsel 
on this, at the ICTR, the President should choose by ballot. See Article 32 ICTY Directive (2007); 
Article 29 ICTR Directive (2006). 
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representative. 109  The ICTY Directive stipulates that the Panel will meet at least 
yearly110 and may invite the President of the Tribunal, the Registrar, or the Presidents 
of associations of counsel to attend its meetings.111 

No attendance or inclusion of defence counsel from the region where the 
crimes were committed is required on these panels. The ICTY Panel’s composition 
should be representative of the various legal systems.112 In addition, the ICTY requires 
the two members chosen from the list by the President to have appeared before the 
Tribunal, in other words, to have gained experience in its justice system. Moreover, 
each member must have more than ten years professional legal experience.113 This 
may enhance the quality of the advice it provides. 

It may be queried as to the extent these Panels are still necessary, as the ad hoc 
Tribunals have their own Bar associations. It has been noted that the ICTY Panel’s 
role has not been adjusted since the creation of the Association of Defence Counsel 
practising before the International Criminal Tribunal for the Former Yugoslavia 
(ADC-ICTY). 114  The ICTR’s Bar Association, Association of Defence Advocates 
before the ICTR (ADAD), 115  has felt neglected in comparison to this Panel. It 
suggested that, in addition to this Panel, ADAD should be consulted under Rule 
46(D) of the ICTR RPE in respect of amendments to the Code of Conduct.116 ADAD 
and the ADC-ICTY consist of counsel appearing before the ad hoc Tribunals or being 
enrolled on the Registrar’s list. They will be better informed as to what is involved in 
actually appearing before these courts than a seven-strong panel of which only two 
persons must be included on that list. As many years have passed since the 
establishment of the ad hoc Tribunals, and many different international(ized) criminal 
courts have been established since, the pool of counsel experienced in conducting 
international criminal cases becomes increasingly substantial. Therefore, these Panels 
should either be made redundant to make room for Bar associations or should 
principally be composed of defence counsel experienced in international criminal 
practice. 

 
 

                                                 

109 I.e., the presidents of the Dutch Bar Association (Nederlandse Orde van Advocaten) and the President 
of the Tanganyika Law Society, the Lawyers’ Society of Tanzania. 
110 According to an annual report in 2000 for instance, a meeting of this panel was scheduled for the 
end of the summer of 2000 subsequent to its June 1999 meeting. See ICTY Seventh Annual Report 
(UN Doc. A/55/273), 26 July 2000, par. 231. 
111 Article 33(D) ICTY Directive (2006). 
112 See Rule 44(D) ICTY RPE. 
113 See Article 33(A) ICTY Directive (2007). Cf. also Rule 44(D) ICTY RPE. 
114 Cf. Report on the Situation of Defence Counsels Practising before the International Tribunal, 
Address by Mr. Stéphane Bourgon, President of the ADC-ICTY, Before the Judges Plenary Session, 
28 July 2004, p. 7. 
115 See infra paragraph 3.3.1. 
116 Cf. for instance, ICTR Tr. Ch. I, Decision on the Defence Motions for the Reinstatement of Jean 
Yaovi Degli as Lead Counsel for Gratien Kabiligi, Bagosora et al. (Case No. ICTR-98-41-T), 19 
January 2005 (hereinafter: Decision on the Defence Motions for the Reinstatement), § 14. 
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3.3 BAR ASSOCIATIONS 

3.3.1 Introduction 

The UN Basic Principles on the Role of Lawyers stipulate that ‘[l]awyers shall be 
entitled to form and join self-governing professional associations to represent their 
interests, promote their continuing education and training and protect their 
professional integrity.’117  Generally, lawyers appearing before international criminal 
courts have different backgrounds and therefore wide ranging views on the legal 
profession. When not engaged in trial, defence counsel generally return to their 
domestic jurisdictions and may be far away from the seat of the Tribunal or each 
other; in addition, they may not share a common language.118 These factors make it 
more difficult to form an association than in a national context; but they make it all 
the more necessary to do so. 

When the ad hoc Tribunals were established, no lawyers’ associations that were 
representative of defence counsel practising at these courts existed. Several Bar 
associations created for these lawyers since have been created. One issue is whether or 
not defence counsel have organized themselves sufficiently to take up some of the 
responsibilities that now rest with the Registry. And, whether or not international 
criminal courts grant such associations enough leeway to assume more responsibilities.  

A common feature marking the independence of Bar associations for lawyers 
appearing before international criminal courts is that these are private associations.119 
The ICTR’s Bar association for defence counsel, the ‘Association of Defence 
Attorneys before the ICTR’ (ADAD),120 was set up in August 1997. It was initiated by 
defence counsel.121 The ICTR does not officially recognize ADAD and its Rules make 
no mention of any defence counsel association.  

The Association of Defence Counsel practising before the International 
Criminal Tribunal for the Former Yugoslavia (ADC-ICTY) was created in late 2002. 
Considering that the Tribunal was set up in 1993, and its first proceedings started in 
1994, this was a slow genesis. Its creation was instigated by ICTY judges. Arguably, 
existing structures, including having the Registrar as a communication channel, were 
not deemed satisfactory. A working group of four ICTY defence counsel, one Dutch 
Bar member and one Registry representative drafted its Statute.122 The goal of its 
establishment was to improve defence counsel’s quality and accountability and to keep 
the Tribunal better informed on defence concerns.123 The ICTY RPE since require 
that counsel ‘is a member in good standing of an association of counsel practising at 

                                                 

117 Principle 24 UN Basic Principles on the Role of Lawyers. 
118  For instance, before the ICTY, speaking one of the Tribunal’s working languages is not a 
necessary requirement. Cf. supra Chapter II, paragraph 2.4.2. 
119 For instance, the ADC-ICTY is an association according to Dutch law. See www.adcicty.org. 
120 This abbreviation is derived from the French name of this association: Association des Avocats 
de la Défense. 
121 Cf. Ogetto, Kennedy, The Defence Lawyers' Association at the ICTR (ADAD), in Bohlander, 
Boed and Wilson (ed), Defense in International Criminal Proceedings. Cases, Materials and Commentary 
(Ardsley, NY USA: Transnational Publishers, 2006), pp. 501-527, p. 505. 
122 It was adopted at the Plenary in July 2002. See ICTY Ninth Annual Report (2002), par. 299. 
123 ICTY Tenth Annual Report (UN Doc. A/58/297-S/2003/829), 20 August 2003, par. 11. 
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the Tribunal recognised by the Registrar’.124 The Registrar officially recognized the 
ADC-ICTY.125 Why defence counsel did not create an association earlier at the ICTY 
is a matter of conjecture. One obvious point is that the majority of counsel on the 
Registrar’s list are not actually appointed to a case, but are merely potential candidates 
waiting to be chosen by an accused.126 They may not be located anywhere near the seat 
of the court. Counsel that are of sufficient quality to appear in international courts 
generally have such a heavy workload, that setting up and running an association may 
be too time consuming. It has also been suggested that lawyers from various Balkan 
Bars were reluctant to be together in one association at the ICTY. A more mundane 
explanation for the late creation of a Bar association at the ICTY is that coping with 
the NATO bombing of Serbia took priority over a previous endeavour to setting up 
such an association.127 

In 1997, long before the ICC was even established, the International Criminal 
Defence Attorneys Association (ICDAA) was created. Its founding lawyers considered 
it desirable that defence counsel should have a voice as an NGO in the ICC 
negotiations to influence their position. 128  This independent international Bar 
association has influenced the position of defence counsel at the ICC, for instance, 
through proposing the creation of an independent defence office.129 Considering that 
the ICC has subsequently created the OPCD, its efforts have been successful in this 
respect. In addition, it organized training sessions for future ICC lawyers. 130  The 
International Criminal Bar (ICB), which originated from the ICDAA, was founded in 
2002.131 The Registrar must consult with ‘any independent representative body of 
counsel or legal associations’ 132  on issues such as managing court assigned legal 
assistance and drafting a Code of Professional Conduct.133 Thus, the ICB wishes to 

                                                 

124 See Rule 44(A)(iii) ICTY RPE. See also ICTY Tenth Annual Report (2003); ICTY Rules of 
Procedure and Evidence, as amended 11 and 12 July 2002 (IT/32/Rev. 24). Cf. ADC-ICTY Annual 
Report - Defence Section, available at 
www.adcicty.org/documents/defence%20annual%20report.pdf, par. 1.  
125 This happened on 4 October 2002. See ICTY Tenth Annual Report (2003), par. 321. 
126 Cf. supra Chapter II, paragraph 2.3.4. 
127 This was conveyed to the author by Howard Morrison, former defence counsel at the ICTY and 
the ICTR. With two other counsel and the support of the late ICTY Judge Sir Richard May, he tried 
to set up a Bar association. A notice hereof was distributed a few days before the bombing 
commenced (in 1999). 
128 Cf. Groulx, Elise, 'Defense Pillar: Making the Defense a Full Partner in the International Criminal 
Justice System', 20 Champion (2001), 25 October 2001, pp. 20-27, p. 21. 
129 See ICDAA Annual Report 1998-1999, available at www.hri.ca/partners/aiad-icdaa/reports/E-
Anual99.htm, lastly visited 24 February 2007. 
130  See, for instance, ICDAA Annual Report 2005, available at www.aiad-
icdaa.org/areport/Annual%20Report%202005%20Final%20version.pdf, lastly visited 24 February 
2007, p. 7. 
131 Cf. for instance, Motion and proposed Amicus Brief in relation to the pro se request for review of 
the Registry decision of 14 May 2007 by Thomas Lubanga Dyilo on behalf of the International 
Criminal Bar pursuant to Rule 103 of the Rules of Procedure and Evidence, Thomas Lubanga Dyilo 
(Case No. ICC-01/04-01/06-918), 4 June 2007 (hereinafter: Motion and proposed Amicus Brief), § 
3. 
132 See Rule 20(3) ICC RPE (ICC-ASP/1/3). 
133 See idem. 
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become the ICC Registrar’s counterpart in dealing with legal representation matters 
and seeks recognition by the Assembly of States Parties.134  

A remarkable feature is that, in line with the general application of the 
principle of complementarity incorporated in the ICC Statute,135 the ICB Constitution 
also affords a role to national Bar associations. The ICB will promote ‘the principle of 
complementarity in relation to the functions, rights and duties of national, regional and 
international associations of legal practitioners’.136 This seems to imply that the ICB 
will give way to other professional lawyers’ associations, if they could adequately deal 
with a dispute concerning defence counsel appearing before the ICC. This may 
involve certain risks. Theoretically speaking, a defence counsel conducting a case at the 
ICC, while complying with the standards of professional conduct of the ICC, could be 
disciplined by domestic authorities if his behaviour conflicts with his domestic 
professional standards. This puts counsel in an untenable position. Nonetheless, when 
a French defence counsel complained to the ICC about a lack of resources to conduct 
the defence, after her domestic Bar association requested to be accepted as amicus 
curiae137 on this issue,138 the ICB filed a similar request several days later.139 Thus, the 
ICB does not necessarily act in accordance with this aspiration.140  

The firstly appointed Public Defender of OPD was to liaise with the Sierra 
Leone Bar Association or alternatively, to establish a separate association for the 
SCSL. 141  Apparently, the Defender chose to do the first. No specialized bar 
association has so far been established for SCSL defence counsel. 

 

3.3.2 Membership 
In most domestic jurisdictions, all practising lawyers are member of a Bar or Bar 
association. This gives lawyers a common framework and supports their 

                                                 

134 See Note by the Secretariat on the establishment of an international criminal bar (UN Doc. ICC-
ASP/2/L.1), Annex Report of the focal point appointed by the President of the Assembly on issues 
related to an international criminal bar, 12 September 2003, par. A.1. 
135 See supra, note 9.  
136 Article 3(1) International Criminal Bar Constitution, Berlin March 2003. 
137 This concept will be explained in Chapter VII, paragraph 7.4.2. 
138 See Application for intervention in the proceedings as amicus curiae by the Ordre des Avocats de 
Paris under rule 103 of the Rules of Procedure and Evidence, Thomas Lubanga Dyilo (Case No. ICC-
01/04-01/06-917), 30 May 2007.  
139 See Motion and proposed Amicus Brief, Thomas Lubanga Dyilo, supra note 131. This motion was 
subsequently withdrawn. Not because of the Paris Bar application, but because the issue had been 
solved between the accused and the Registry. See Motion to withdraw request for leave and 
proposed Amicus Brief on behalf of the International Criminal Bar, Thomas Lubanga Dyilo (Case No. 
ICC-01/04-01/06-938), 25 July 2007. Finally, as the Registrar had resolved the issue of defence 
resources in this case, the Chamber considered the amicus curiae application of the Ordre des avocats 
de Paris moot and dismissed it. See ICC Tr. Ch. I., Order on application of the Ordre des avocats de 
Paris filed on 30 May 2007, Thomas Lubanga Dyilo (Case No. ICC-01/04-01/06), 18 October 2007. 
140 Chapter VI on the Regulation of Professional Conduct will address some dilemmas for counsel as 
to differences between his professional ethics at home and before an international court. See infra, 
Chapter VI, paragraph 6.5. 
141  See job description for this position in 2003, Special Court for Sierra Leone Vacancy 
Announcements, supra note 100. 
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independence.142 It is axiomatic that if defence counsel appearing before international 
criminal courts genuinely want their voice to be heard, they should organize 
themselves accordingly. This paragraph considers whether Bar associations should be 
joined by lawyers on a voluntary or on a mandatory basis. 

Membership of ADAD is voluntary. A substantial number of counsel are 
members. 143 Membership of both the ICDAA and the ICB144 is voluntary. Counsel 
appearing in the ICC’s first case, Jean Flamme, duty counsel for the accused Thomas 
Dubanga Dyilo, was an ICB member. The ICB has an open membership policy and 
provides individual, collective and associate membership. 145  Membership is not 
exclusively for counsel who are on the ICC list of counsel.146 At the ICC, it has been 
debated whether or not a separate Bar association should be set up to represent all 
counsel on the list.147  Membership of the ADC-ICTY alone is mandatory for all 
defence counsel practising at the ICTY and those enrolled on the Registrar’s list. This 
may not be a mere coincidence, considering that the creation of the ADC-ICTY was 
encouraged by judges and that it has been officially recognized. Associate membership 
is open to those supporting its objectives.148  

One of the advantages of mandatory membership is that a Bar association 
should be in a better position to represent its members’ interests and to present its 
vision as the policy of all practising lawyers in a particular jurisdiction. If its advice is 
the result of collective discussions between all counsel, it is in a position to properly 
advise on defence issues. Mandatory membership enhances lawyers’ associations’ 
representativeness and accountability. This could be a reason for broadening the scope 
of its responsibilities to functions beyond advisory functions, such as engaging in 
disciplinary proceedings. Additionally, it helps persuade international criminal courts 
to allocate funding to an association. This could improve the proper functioning of the 
court and it will not be deemed discriminatory as the funding would become available 
to all defence counsel equally. 

It has been argued that mandatory membership of a Bar association is 
paradoxical or even hypocritical, since lawyers are ‘the traditional defenders of 

                                                 

142 Cf. also Groulx (2001), supra note 128, p. 21. 
143 In 2005, for instance, ADAD had over sixty defence counsel and seven legal assistants as its 
members. See Decision on the Defence Motions for the Reinstatement, Bagosora et al., supra note 116, 
§ 13. 
144 See Article 5(1) International Criminal Bar Constitution. 
145 Individual membership is open to those who qualify to practice before the ICC, including counsel 
for victims (victims play an exceptionally active role in the proceedings of the ICC, see infra Chapter 
V, note 24), Bar associations may become collective member, and associate membership is open to 
associations ‘concerned with the role of counsel’ at the ICC, such as NGO’s. See Article 5 
International Criminal Bar Constitution. 
146 Four hundred persons from over fifty countries attended the ICB’s first general assembly. Cf. 
Motion and proposed Amicus Brief, Thomas Lubanga Dyilo, supra note 131, § 3. 
147 See for instance, a series of letters in the newsletter of the ICB. See, for instance, International 
Criminal Bar Newsletter, April 2007, available at http://85.17.104.100/bpi-
icb/files/icb%20newsletter%20april%202007%20english.pdf, p. 4 and 5; International Criminal Bar 
Newsletter, June/ July 2007, available at http://85.17.104.100/bpi-
icb/files/icb%20newsletterjune%20and%20july%202007%20eng.pdf, p. 11 et seq. 
148 Cf. www.adcicty.org. 
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individual liberties’. 149  Defence counsel are professionally independent. 
Notwithstanding, most national jurisdictions require them to join the national Bar 
association. 150  As lawyers appearing before international criminal courts will have 
usually joined their domestic Bar association, they may not be so keen on joining 
another. Moreover, mandatory membership is likely to involve financial obligations, 
such as annual fees.151 This could discourage lawyers from poorer backgrounds to 
apply to the Registrar’s list, which would be an undesirable consequence. 

Another objection to mandatory membership is that a Bar association might 
make public representations on behalf of lawyers who may disagree with viewpoints of 
their association.152 If membership is voluntary, lawyers are free to withdraw their 
membership when they disagree with the policy or activities of their Bar association.153 
Defence counsel appearing before international criminal courts come from different 
legal systems and may therefore be divided as to the exact parameters of their roles 
and aspirations.   

As Bar associations can play an important role in advising the court or the ad 
hoc Tribunals on defence issues, it is important to consider how unified the voice of 
defence counsel associations is. All defence counsel appearing before the ICTY being 
members of its Bar association does not mean that this association represents a unified 
defence voice. It may be uncertain what problems defence counsel might share or 
might not share. The ICB has endeavoured to solve this diversity issue in part by 
ensuring that its organs consist of members representing different legal systems and 
geographical areas. 154  Nonetheless, even lawyers with the same background could 
disagree on how the needs of the defence should be met. 

Voluntary membership enables defence counsel to consider his position and 
his commitment to the position of his colleagues before joining and being represented 
by a Bar association.155 ADAD could therefore be better equipped to speak on behalf 
of its members than the ADC-ICTY. ADAD has advised the Registrar and the 
Plenary of the ICTR on defence issues. It seems to be taken seriously as a voice of the 
defence even though it does not represent every defence counsel appearing before the 
ICTR. The same applies to the ICDAA and the ICB where it concerns the ICC. 

If no membership of a particular Bar association is required, this could 
stimulate the establishment of different lawyers associations within one jurisdiction. 
One effect is that more views may be presented. If there are divergent views between 

                                                 

149 Smith, Bradley A., 'The Limits of Compulsory Professionalism: How the Unified Bar Harms the 
Legal Profession', 22 Florida State University Law Review (1994), Summer, 1994, pp. 35-73, p. 72. 
150 For instance, many State Bar associations in the USA have mandatory membership. See idem; 
every person who is admitted to the Dutch Bar is a member of the Dutch Bar Association. See 
Dutch Act on Advocates (Advocatenwet) of 23 June 1952, lastly amended 13 July 2002, Article 17. 
151 For instance, in 2007 the annual fee for ADC-ICTY members was €120. While assigned to a case, 
counsel should pay an additional monthly fee. See www.adcicty.org. 
152 Cf. Smith (1994), supra note 149, for instance, at p. 71. 
153 Cf. ibid. 
154 See Article 3(2) International Criminal Bar Constitution. 
155 Cf. also Smith (1994), supra note 149, p. 60. In the USA, voluntary state Bar associations were 
receiving a higher rate of individual member funding than so-called unified Bar associations where 
membership was obligatory and its members thus regarded their membership dues as a ‘tax’ of some 
sort rather than a contribution in their own interest. 
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different associations of lawyers, some confusion as to the actual needs of the defence 
in any given case might arise.  

Overall, to encourage every counsel appearing before an international 
criminal court or enrolled on the list of available counsel to promote the position of 
the defence at these courts, mandatory membership to the same Bar association will 
be most advantageous. Even though it could give rise to problems of 
representativeness, it has many practical advantages. It will be easier to achieve goals 
that individual counsel have in common. In addition, any facility a Bar association 
would provide, would be beneficial to all counsel.  

 

3.3.3 Functions of Bar Associations 

Bar associations generally perform a wide range of functions. They should protect 
their members’ interests, and those of lawyers in general, including their role in society, 
‘their honour, dignity and integrity’.156 They could promote counsel’s competence and 
skills through organizing training sessions, establish professional ethical rules and 
monitor lawyers’ professional conduct. Furthermore, according to the UN Basic 
Principles on the Role of Lawyers, they must assist the government in the organisation 
and provision of legal aid to indigent persons157 and inform the public of the role and 
duties of lawyers.158 Through their broad range of activities, Bar associations help 
maintain high standards of performance in the legal profession.  

It has been argued that ‘[t]he usefulness of a defence structure to defence 
teams and to the tribunal will first and foremost depend on the nature and scope of its 
mandate.’159  International criminal Bar associations aspire to assume a number of 
powers now vested in the Registries. It has been maintained that ‘[d]espite the 
commendable role ADAD has attempted to play, defense counsel have nevertheless 
been exposed and left vulnerable to the discretionary powers of an all-powerful office 
of the Registrar and an independent and well-endowed prosecutor.’160  In Seromba, 
ADAD stated that it aimed to promote and defend the rights of the defence in terms 
of professional interests as well as those of the members of the defence teams.161 In 
Bagosora et al, ADAD sought to engage in the disciplining of defence counsel.162 The 

                                                 

156 Council of Europe, Recommendation No. R(2000)21 of the Committee of Ministers to Member 
States on the freedom of exercise of the profession of lawyer [Rec(2000)21E ], adopted on 25 
October 2000, available from 
https://wcd.coe.int/ViewDoc.jsp?Ref=Rec(2000)21&Sector=secCM&Language=lanEnglish, lastly 
visited 1 March 2007, Principle V (hereinafter: Council of Europe, Recommendation No. 
R(2000)21). 
157 Cf. Principle 3 UN Basic Principles on the Role of Lawyers. 
158 Principle 4 UN Basic Principles on the Role of Lawyers. According to Principle 11, associations 
should also provide opportunities for members of groups ‘whose needs for legal services are not 
met’ ‘to enter the legal profession’. 
159 Mettraux, G. and Čengić, A. (2007), supra note 23, p. 400. 
160 Ogetto (2006), supra note 121, p. 526. 
161 See ICTR Tr. Ch. III, Décision sur les Requêtes en Annulation de Sanction et en Intervention en 
Qualité d'Amicus Curiae. Articles 46 et 74 du Règlement de procédure et de preuve, Seromba (Case 
No. ICTR-2001-66-T), 22 October 2004 (hereinafter: Décision sur les Requêtes), § 5. 
162 See Decision on the Defence Motions for the Reinstatement, Bagosora et al., supra note 116, § 13. 
This case will be discussed in Chapter VI, paragraph 6.4.2.1. 
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ICB seeks to be involved in professional ethics and disciplinary proceedings, legal aid, 
remuneration, the list of counsel eligible for appointment and the drafting and 
amending of legal instruments. 163  In addition, the ICB promotes ‘effective 
communication between’ the ICC’s organs and counsel.164 The ADC-ICTY aspires to 
similar functions: supporting defence counsel, promoting their competence and skills 
as regards substantive international criminal law and how to use available information 
technology systems, advising the court and its organs on fair trial issues and on legal 
provisions that are relevant to defence counsel, and watching over counsel’s 
professional conduct.165 It seems that there is a gap between the functions which Bar 
associations aspire to perform and those they are actually allowed to. A valid question 
is, however, to what extent are lawyers’ associations properly equipped to perform 
these functions, in particular those which now are primarily within the scope of 
responsibility of special departments of the Registries of international criminal courts? 
To function effectively, a Bar association needs active staff members and plentiful 
resources. It may be difficult for defence counsel members to perform a wide range of 
activities in addition to conducting a case at an international criminal court. 

It is undesirable for individual defence counsel to communicate every single 
problem separately to the court, not least because individual counsel’s interests may be 
highly divergent. An effective and efficient communication channel is required. If 
defence counsel are reliant on the Registrar for vital issues such as their assignment 
and withdrawal, it would be inefficient for individual counsel to pursue issues or 
complaints with the Registry. Additionally, the Registry is usually not composed of 
trained lawyers and its competence to convey the concerns of the defence correctly 
and effectively may therefore be questionable. Overall, this renders the Registry 
unsuitable as the channel of communication for defence counsel with the court. The 
sole concern of a Bar association is to promote the interests of defence counsel. It is 
generally in a position to appreciate the problems defence counsel encounter and 
would therefore function as a more appropriate communication channel than the 
Registry. This is not without problems. A former president of the ADC-ICTY 
communicated every single defence counsel’s problem to the Registry and was 
considered a nuisance for this reason. 166  By not setting priorities as to what to 
communicate to court authorities and uncritically conveying every problem that 
surfaces, no service is being done to defence counsel. A Bar association needs to 
consider what may realistically be achieved. Especially if a Bar association has a 
voluntary membership regime, it is desirable that a defence office performs this 
function together with the Bar association.  

International criminal Bar associations fulfil an important advisory role on 
defence issues. Even though the ICTR has not officially recognised ADAD, it is 

                                                 

163 Article 4 International Criminal Bar Constitution. 
164 Article 3(1) International Criminal Bar Constitution. 
165  See Article 2 Constitution of the Association of Defence Counsel Practising Before the 
International Tribunal for the Prosecution of Persons Responsible for Serious Violations of 
International Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991, 
modified 23 October 2004 (hereinafter: ADC-ICTY Constitution). 
166 This was entrusted to the author by a former Registry official of the ICTY in October 2004. 
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permitted to advise on defence issues on a case-by-case basis.167 ADAD regularly 
advises the Registrar and has met with the President of the Tribunal on several 
occasions. In 2004, it was invited for the first time to present its views and proposals 
to the Plenary of the ICTR judges. ADAD seized this opportunity to propose a 
revision of the disciplinary system for defence counsel.168 This was without success. In 
Seromba, ADAD deemed itself the most appropriate professional body to resolve 
questions concerning defence counsel at the ICTR.169 The Trial Chamber recognized 
that ADAD had an interest in solving the issue that was at stake,170  but did not 
authorize it to intervene as amicus curiae.171 At the Fourth Session of the Assembly of 
States Parties Meeting, the ICC authorized the ICB to officially participate in these 
meetings.172  Since the creation of the ADC-ICTY, participation of the defence in 
official ICTY meetings has significantly increased. For instance, its President was 
allowed to address the Plenary and two ADC-ICTY members were appointed to the 
ICTY’s Rules Committee.173 However, like prosecution counsel in this nine-strong 
committee, they have no power to vote. 174  Upon official recognition by an 
international criminal court, defence counsel associations should no longer be 
obligated to file applications to participate as amicus curiae where defence issues are at 
stake. They should be allowed to advise the court on a regular basis.  

Bar associations should keep their members informed on relevant practical 
and procedural issues, in order for counsel to maximize the effectiveness of their 
performance. Continuing professional development is a common requirement in many 
established legal systems with obligatory annual “points” awarded for relevant courses 
and seminars. The ICC Regulations of the Registry provide that the Registrar should 
provide training materials to counsel and develop a standard for training programmes 
that assist in acquiring knowledge of the law of the ICC Statute and the Rules.175 
Promoting counsel’s knowledge, competence and skills is likewise a common objective 
of Bar associations.176 When this function would primarily belong to Bar associations, 
mandatory membership would ensure that all counsel benefit from this service. 
Particularly if Bar association membership is voluntary, it is desirable that a defence 
office and the Bar association and possibly the Registry, jointly organize training 

                                                 

167 For instance, ADAD has requested to act as amicus curiae on several occasions before the ICTR, 
but has not always been accepted as such. See ICTR Pres., Decision on Prosecution’s Request to 
Withdraw Motion for Trial in Rwanda, Nzabirinda (Case No. ICTR-01-77-I), 3 March 2005; Décision 
sur les Requêtes, Seromba, supra note 161, §§ 5, 10 and 21. In Bagosora et al, the President of ADAD 
was invited to be present in the courtroom during oral argument, although no decision had yet been 
taken on ADAD’s application to be granted amicus curiae status in relation to the motion. See ICTR 
Tr. Ch. I, Minutes of Proceedings, Bagosora et al. (Case No: ICTR-98-41-T), 20 December 2004. 
168 See Decision on the Defence Motions for the Reinstatement, Bagosora et al., supra note 116, § 13. 
169 See ICTR Tr. Ch. III, Décision sur les Requêtes, Seromba, supra note 161, § 5. 
170 See ibid., § 10. 
171 It was argued that the motion did not help to solve the question at issue. See ibid., § 21. 
172 Cf. ICB Press Release, 9 December 2005. 
173 Cf. ICTY Tenth Annual Report (2003), par. 29. 
174 See ibid, par. 30. 
175 See Regulations 140 and 141 ICC Regulations of the Registry (ICC-BD_03-01-06-Rev.1). 
176  Cf., for instance, Article 3(1) International Criminal Bar Constitution; Article 2 ADC-ICTY 
Constitution. Principle 9 of the UN Basic Principles on the Role of Lawyers encourages lawyers’ 
associations to make lawyers aware of human rights. 
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facilities for defence counsel. Since it is in the interest of courts that defence counsel 
provide an effective defence, it is reasonable that they assist in the financing of such 
initiatives. A fixed training schedule is more appropriate to keep up the quality 
standards rather than relying upon ad hoc sessions, and it may be effective to make 
participation in such training mandatory for all counsel that have not yet acquired 
experience in international criminal cases.  

Where more far-reaching tasks are concerned, such as participating in 
disciplinary proceedings, it has been argued that Bar associations might protect their 
members’ interests to the detriment of the interests of justice and could be too lenient 
when supervising lawyers’ professional behaviour. 177  Bar associations nonetheless 
require the ability to impose sanctions on their members when their behaviour clearly 
exceeds the limits of what is professionally acceptable. The UN Basic Principles on the 
Role of Lawyers promote that lawyers’ associations uphold professional standards and 
ethics, protect lawyers from persecution and improper restrictions and 
infringements178 and make lawyers aware of their ethical duties.179 The Council of 
Europe recommends that Bar associations set professional standards of competence 
and that they are responsible for, or at least participate in, disciplinary proceedings 
against lawyers. 180  Therefore, Bar associations for lawyers appearing before 
international criminal courts should participate in disciplinary proceedings and set and 
protect professional standards.181 

To realize its objective of participating in disciplinary proceedings, the ADC-
ICTY has set up its own Disciplinary Council. 182  As a result, this Council’s 
responsibilities may overlap with those of other bodies monitoring counsel’s 
compliance with the ICTY’s Code of Professional Conduct. 183  Additionally, this 
Council can suspend a lawyer’s membership. 184  ADC-ICTY membership being 
mandatory, the ADC-ICTY Disciplinary Council, in practice, rules over the admission 
of lawyers.  

The responsibilities of the ADC-ICTY thus could also overlap with those of 
the Registrar over admission. In domestic jurisdictions, the admission of lawyers into 
practice is not a common function of Bar associations. 185  But since international 
criminal courts require substantial relevant experience for counsel to qualify, members 

                                                 

177 See infra, Chapter VI, paragraph 6.4. 
178 See Preamble of the UN Basic Principles on the Role of Lawyers. 
179 Principle 9 UN Basic Principles on the Role of Lawyers. 
180 See Principles V & VI Council of Europe, Recommendation No. R(2000)21. 
181 Cf. infra, Chapter VI, paragraph 6.4. 
182  See Constitution of the Association of Defence Counsel Practising Before the International 
Tribunal for the Prosecution of Persons Responsible for Serious Violations of International 
Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991, modified 23 
October 2004, Artt 15-19. 
183 Especially the ICTY’s Disciplinary Panel and its Disciplinary Board. These bodies will be further 
elaborated upon in Chapter VI, paragraph 6.4.2.1 of this study. 
184  Cf. Comprehensive Report on Legal Aid System ICTY, supra Chapter II note 148, par. 45. 
According to this report, the disciplinary committee of the ADC-ICTY had so far suspended one 
counsel. 
185 A USA State Bar, for instance, neither admits persons to the practice of law, nor disbars or 
suspends lawyers. The State Supreme Court carries out those functions. See Keller v. State Bar of 
California, 496 U.S. 1 (1990) (hereinafter: Keller), at 11 and 12. 
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of a specialized Bar of counsel conducting international criminal cases or an 
independent defence office are in a better position to determine whether or not a 
candidate meets the necessary requirements than the Registry.186 

The majority of the specialized Bar associations are not formally recognized 
by international criminal courts and only participate on a provisional basis in its official 
decision-making processes. The ICTY alone officially recognizes its Bar association. 
This could be the result of the fact that the judges of this court actively encouraged its 
creation. It has been suggested that ADAD could do much more for defence counsel 
if formally recognized.187 Without officially recognising the ICDAA and the ICB, the 
ICC has consulted and allowed these associations as NGO’s to contribute to the rule 
making process. Additionally, the ICC formally obliges the Registrar to consult with 
independent representative bodies of counsel on defence issues thus involving defence 
associations in the decision making process. Therefore, it is desirable that each 
international criminal court formally recognizes Bar associations and requires that will 
be consulted on defence issues on a regular basis, rather than at random. 

The Council of Europe recommended that Bar associations should be able to 
participate in drafting legislation or proposing amendments. 188  The U.S. Supreme 
Court did not approve that Bar associations would engage in political activities 
unrelated to the regulation of the legal profession.189 Only in the past years has the 
ICTR allowed ADAD to make contributions to the Plenary, where legislative 
proposals are being discussed.190 At the ad hoc Tribunals, only a Judge, the Prosecutor 
or the Registrar can propose amendments to the Rules of Procedure and Evidence.191 
Defence counsel are dependent on random contributions. As mentioned, the SCSL 
Principal Defender does have the power to propose amendments to the RPE.192 The 
ICTR Code of Coduct can only be amended by the Registrar, in consultation with the 
judges.193  To amend the ICTY Code of Conduct, the Registrar must consult the 
Association of Counsel and Advisory Panel.194 Lawyers’ associations and individual 
counsel may propose amendments to the ICC Code of Conduct.195 The ICC Advisory 
Committee on Legal Texts (ACLT), reporting on proposals for amendments to the 

                                                 

186 Cf. supra, paragraph 3.2.2. 
187 It would ‘prevent undue interference with the independence of counsel’. In addition, it ‘would be 
necessary to facilitate the performance of the duties of counsel, and to instill self-discipline among 
individual counsel through the principle of self-regulation.’ Ogetto (2006), supra note 121, p. 526. 
188 See Council of Europe, Recommendation No. R(2000)21, Principle V, par. 4(d). 
189 See Keller, supra note 185, at 15. For a state Bar association to ‘advance a gun control or nuclear 
weapons freeze initiative’ would be outside its scope of legitimate activities. It would be fine to 
engage in ‘activities connected with disciplining members of the Bar or proposing ethical codes for 
the profession’. Keller, at 16. Ultimately, the (in this case California) State Supreme Court stablishes 
ethical codes of conduct, not the State Bar. Bar associations merely advise in matters concerning the 
regulation of lawyers. See Keller, at 11 and 12. 
190 For instance, in 2006 ADAD had the opportunity to attend the Plenary. See ‘16th Plenary Session 
of the Tribunal Meets in Arusha’, ICTR/INFO-9-2-485.EN, 10 July 2006, ICTR Press Release, 
available from the ICTR website. 
191 See Rule 6 ICTY RPE; Rule 6 ICTR RPE. 
192 Cf. Rule 6 SCSL RPE. 
193 See Article 23 ICTR Code of Conduct. 
194 See Article 6 ICTY Code of Conduct. 
195 See Article 3(1) ICC Code of Conduct. 
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Rules, Elements of crimes and Regulations of the Court for the Plenary, has one 
counsel member.196 Bar associations should be involved in the drafting and amending 
of the legal instruments that particularly apply to them. 

It is vital that international courts are able to consult independent bodies of 
counsel on defence issues. Several Bar associations are now being allowed to advise, 
and advising, the courts on defence issues. The ICC, by requiring the Registrar to 
cooperate with Bar associations, and the ICTY, by recognizing the ADC-ICTY, have 
made more obvious efforts to institutionalize and recognize the voice of Bar 
associations than the ICTR.  
 
 
3.4 CONCLUSION 

 
To an increasing extent, defence counsel are becoming influential at international 
criminal courts. Bar associations have been set up, Defence Offices have been created, 
counsel are being admitted to commissions, such as the Rules Committees at the 
ICTY and the Legal Aid Commission at the ICC. Thus, much has improved in this 
respect since the ad hoc Tribunals were established.  

No matter what approach is taken regarding the organization of the defence 
at international criminal courts, the fundamental right of the accused to adequate and 
effective legal assistance as discussed in the previous chapter, the independence of the 
defence, the integrity of proceedings and the principle of equality of arms should be 
safeguarded. As courts are under the obligation to guarantee a fair trial to the accused, 
to protect the integrity of their proceedings and to administer justice in an efficient 
manner, the following suggestions could help to accomplish this. 

Providing the Registry, the court’s administrative organ, with important 
responsibilities over the defence, and substantive discretionary power, in particular 
regarding the assignment and withdrawal of legal assistance and the monitoring of 
defence counsel’s behaviour, is neither particularly efficient, nor satisfactory in some 
respects. This organ has been criticized not only by counsel but also by judges for its 
handling of defence rights. Its staff members have not necessarily been legally trained. 
They could lack knowledge and insight in what is minimally required to safeguard an 
effective defence. In addition, because the Registry is servicing the whole court, it may 
not pay sufficient attention to the position of the defence. At occasions, it has 
prioritized its bureaucratic purposes to the detriment of defence rights. That is highly 
undesirable. For these same reasons its serving as the defence’s communication 
channel to the court is inappropriate. Particularly at the ad hoc Tribunals, the 
President’s and the Chambers’ powers to review the Registrar’s decisions are limited. 
A more elaborate review mechanism would provide for a better control over his 
decision-making process and may enhance transparency for the defence, but 
preference may be given to a system whereby he was obliged to consult a defence 
body prior to determining an issue affecting defence interests. The ICC’s Legal Aid 
Commission in which defence counsel may advise on the allocation of funds to the 
defence is a positive example in this respect. 

                                                 

196 This member must be included in the list. See Regulation 4(1)(d) and 4(4) ICC Regulations of the 
Court. 
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Having a separate, independent defence office discharge the most vital tasks 
concerning the defence is more appropriate. A separate defence body could spend 
more time in providing support to the defence, than the Registry that should also 
service the entire court or a Bar association that primarily consists of lawyers 
appearing before the court. Its incorporation in the Statute as a separate organ will 
provide it with a firm foundation. This will underline its independence from existing 
court organs, particularly the Registry. A defence office will not only safeguard the 
independence of the defence, but will also enhance the equality of arms between the 
prosecution and the defence. With its own budget, the defence will also be on a more 
equal footing with the prosecution. If its staff members will be experienced lawyers, 
resources and facilities can be more efficiently divided over different defence teams. 
The refusal from an independent defence organ to provide resources and facilities will 
be easier to digest for counsel than this refusal emanating from the Registrar. Courts 
should however be careful in allowing these offices to perform representational duties, 
as this could lead to conflicts of interest. This has thus far come up several times 
before international criminal courts and could harm the integrity of proceedings. 

For a “healthy” balance of powers, some tasks should be shared with 
specialized Bar associations. Courts should recognize these associations and involve 
them in their decision-making as far as defence-related issues are concerned at least on 
an advisory level. Membership to these associations should be mandatory, even 
though this may not be without problems. Their advice should be admitted on a more 
regular and formal basis. In addition to fulfilling an advisory function, these 
associations are an effective communication channel, as long as they prioritize their 
goals. Power over admission, the assignment and withdrawal of legal assistance, should 
better be vested in an independent defence office than in a Bar association. If a 
separate defence office is responsible for these issues, Bar associations’ advice 
regarding the review of such decisions could be desirable to ensure the integrity of the 
proceedings and to help judges guarantee an effective defence. It will equally be a 
safeguard against arbitrary use of powers by a defence office. Additionally, these 
associations’ participation in disciplinary proceedings is vital to enhance the integrity 
of the profession. For this same purpose, Bar associations should organize training 
sessions for counsel, possibly in cooperation with a defence office. Both could be 
made responsible for an entrance Bar exam, the implementation of which was 
suggested in the previous Chapter.  

From a practical point of view, a proper execution of the above duties 
requires that the budget reserved for the defence is fairly distributed among the 
appropriate organs.  

It is apparent that participation by defence counsel in the regulation of 
defence issues increased over the years at international criminal courts. Courts should 
involve defence counsel in the decision-making regarding defence issues and in 
resolving defence-related problems. Their specific expertise is needed in order to find 
the most appropriate solutions to those problems. This may benefit the whole trial 
process and the public perception of the fairness and integrity of the court. 
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PART II 
PROCEDURAL PERSPECTIVES



IV  

INTERNATIONAL CRIMINAL PROCEDURE IN 

PERSPECTIVE 

 

 

4.1 INTRODUCTION  
 
Chapter II portrayed the different ways in which the position of defence counsel 
developed in the civil law systems of Continental Europe and in the Anglo-American 
common law context.1 The nature of proceedings may have substantial impact on the 
position and role of defence counsel in criminal proceedings. For instance, the 
principle of equality of arms in a common law system as opposed to a civil law system 
involves different implications. In common law criminal proceedings, this principle is 
not just an aspiration. Procedurally, the prosecution and the defence are virtually on a 
par. In a civil law system, the procedural roles of the prosecution and the defence are 
further apart. 2  Another example is the right of an accused to self-representation 
instead of representation through defence counsel. The accused has more freedom to 
invoke this right in a common law system than in a civil law system.3 As a result of 
defence counsel’s differing role in common law and civil law systems, different 
professional standards will apply. In a party-driven, common law system, counsel is 
generally considered more active and autonomous than counsel in a civil law system, 
in the investigative stage as well as when presenting evidence in court and cross-
examining witnesses. Before an international criminal court, professional standards of 
defence counsel’s conduct may not be entirely clear from the outset and may deviate 
from the professional standards in counsel’s domestic jurisdiction.4  

A proper evaluation of the position of the defence in international criminal 
proceedings requires determination of the nature of those proceedings. A significant 
problem in this respect is that criminal justice systems of the International Criminal 
Court and the International Criminal Tribunals of the Former Yugoslavia and Rwanda 
lack a clear philosophy. The initial set of the ICTY’s Rules of Procedure and Evidence, 
the main source of its criminal procedural law, was drafted in only four months by the 
ICTY’s judges, with the help of members of the Office of Legal Affairs of the United 
Nations and proposals from states and several non-governmental organizations 
(NGOs).5 The first set of the ICTR’s RPE were, to a large extent, based on the RPE 

                                                 

1 See supra, Chapter II, paragraph 2.2. 
2 The interpretation of the principle of equality of arms in international criminal law will be further 
elaborated upon in Chapter V. 
3 See Chapter VII, paragraph 2. 
4 Chapter VI will elaborate on the issue of professional standards of defence counsel further. 
5 See ICTY First Annual Report (1994), § 55. 
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of the ICTY.6 As a result, the procedural law of both Tribunals comprises elements of 
different existing legal systems. 

This Chapter explores whether or not the nature of international criminal 
proceedings may provide an overall theoretical explanation for difficulties defence 
counsel encounter whilst practising at international criminal courts. An effective 
evaluation requires a frame of reference. It has been argued that the international 
criminal justice system is a system sui generis. In Delalić et al, the ICTY Trial Chamber 
considered:  

 
‘[T]he Judges adopted a largely adversarial, instead of the inquisitorial, approach 
in the Rules. However, in formulating the rules, elements of both the civil and 
the common law systems capable of promoting justice were considered and 
adopted. Hence, it is more appropriate in the interpretation of the provisions of 
a rule to rely essentially on the words of the rule as promulgated, rather than to 
assume an a priori position as to the origin of the rule. A Rule may have a 
common law or civilian origin but the final product may be an amalgam of both 
common law and civilian elements, so as to render it sui generis’.7 
 
It has been similarly argued that each concept – whether or not it is derived 

from a national legal context – should be ‘discussed from scratch again [….] and 
acquire its own meaning and its own consistent place in the new system’.8 Whether or 
not this is accurate, it does not explain why a certain approach with regard to the right 
to legal assistance, to counsel of the accused’s choice, to the applicability of the 
principle of equality of arms, to the mechanisms regulating the conduct of defence 
counsel or to the right of an accused to represent himself would be legitimate. 

Procedural approaches in international criminal justice are often being 
justified through reference to existing procedural systems, belonging to two main legal 
families: the adversarial procedure of the common law system and the inquisitorial 
procedure of the civil law system.9 Initially, the legal procedure of the ad hoc Tribunals 
was dominated by adversarial elements.10 However, while they developed a substantive 
body of case law, and while their Statutes gave their judges the power to adopt and 
amend the Tribunals’ Rules of Procedure and Evidence, 11  numerous new 
characteristics were introduced into the Rules. Many of these amendments have been 
characterized as being of an inquisitorial nature.12 Langer deems that the procedural 

                                                 

6 According to Article 14 of the ICTR Statute, the ICTR Judges were to adopt the ICTY’s Rules of 
Procedure and Evidence ‘with such changes as they deem necessary’. 
7 See ICTY Tr. Ch., Decision on the Motion on Presentation of Evidence by the Accused, Esad 
Landžo, Delalić et al. (Case no. IT-96-21), 1 May 1997, § 15. 
8 Haveman, R., et al. (ed), Supranational Criminal Law: A System Sui Generis (Antwerp, Oxford, New 
York: Intersentia, 2003), p. 5. 
9 It is not contested that other legal families exist. 
10 This was acknowledged, for instance, in the ICTY First Annual Report (1994), par. 71 et seq.  
11 See Article 15 ICTY Statute, in conjunction with Rule 6 ICTY RPE; Article 14 ICTR Statute in 
conjunction with Rule 6 ICTR RPE. Rule 6(A) provides that proposals for amendments can also be 
made by the Prosecutor or the Registrar. 
12 See, for instance, Mundis, Daryl A., ‘From ‘Common Law’ Towards ‘Civil Law’: The Evolution of 
the ICTY Rules of Procedure and Evidence’, 14 LJIL (2001), pp. 367-382; Ambos, Kai, 
'International Criminal Procedure: 'Adversarial', 'Inquisitorial' or Mixed?' 3 International Criminal Law 
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system of the ad hoc Tribunals has evolved into a system that closely resembles the so-
called ‘managerial judging model’ of USA civil proceedings.13 To unravel a procedural 
system, it can be helpful to identify its constituent distinctive elements from existing 
legal systems. However, it may prove difficult to establish exactly what elements 
originate from which procedural system.  

Legal theorist Damaška is not satisfied with the most often-used dichotomy 
of common law (or accusatorial) and civil law (or inquisitorial) systems, since these 
terms depict a variety of meanings and implications. To conduct successful research 
on comparative legal procedure ‘a suitable typology’ is essential.14 Damaška produced 
a typology for legal procedural systems of his own. One of his extensive comparative 
law works, The Faces of Justice and State Authority, 15  explores the existence of a 
correlation between procedural systems and the organisation, legitimacy and objectives 
of a state’s government or authorities. One of Damaška’s assumptions as to the basis 
of his ideal types is that a government’s perception of its role is decisive for its 
perception of the purpose of its justice system. The purpose of justice will to a large 
extent determine the structure and features of a state’s legal procedure.16 

Damaška constructed two distinctive sets of basic models of legal procedure. 
The first set consists of the policy-implementing and conflict-solving procedure. These 
two models each match the objectives of an archetype of government, the ‘activist 
government’ and the ‘liberal’ or ‘laissez-faire’ type of government which Damaška calls 
the ‘reactive state’.17 Each model represents ‘a particular conception of the objectives 
of justice’.18 In an activist state, where state interests prevail over individual interests,19 
the justice system is considered an instrument to implement policies.20 This objective 
is most likely to be achieved through a state-official-controlled inquest.21 The reactive 
state’s objective is to remain neutral. The only goal of its justice system is to help its 
citizens resolve their disputes in a fair manner, even where the state is a party, as in 
criminal proceedings. 22  A reactive state would only intervene in a conflict which 
cannot be resolved by the parties themselves. Its conflict-solving objective may be 
most successfully achieved by organizing proceedings as a contest in which two 
adversaries will each present their case to a passive judge who allows them plenty of 

                                                                                                                       

Review (2003), pp. 1-37; Orie, Alphons, ‘Accusatorial v. Inquisitorial Approach in International 
Criminal Proceedings prior to the Establishment of the ICC and in the Proceedings before the ICC’, 
in Cassese, Gaeta and Jones (ed), The Rome Statute of the International Criminal Court: a Commentary 
(Oxford University Press, 2002). 
13 See Máximo Langer, ‘The Rise of Managerial Judging in International Criminal Law’, The American 
Journal of Comparative Law, Vol. 53, 2005, pp. 835-909, available at SSRN: 
http://ssrn.com/abstract=765744. 
14 Cf. Damaška, Mirjan R., The Faces of Justice and State Authority: A Comparative Approach to the Legal 
Process (New Haven: Yale University Press, 1986), p. 241. 
15 Ibid. 
16 Cf. ibid., p. 11. 
17 Cf. ibid., for instance, p. 72. 
18 See ibid., p. 182. 
19 See ibid., p. 86. 
20 See ibid., for instance, p. 82 and 84. 
21 See ibid., p. 87. 
22 See ibid., p. 73-75.  
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room.23  Paragraph 4.2 examines which role the participants in each of these two 
procedural models have, most particularly defence counsel.  

The second set of Damaška’s procedural models is based on the structure of 
authority: the hierarchical ideal and the coordinate ideal. These two models embody 
distinctive ideals of officialdom. 24  The hierarchical ideal is derived from a classic 
bureaucracy,25 where proceedings consist of several stages and decisions are subject to 
superior review.26 Procedural functions solely belong to officials. As defence counsel is 
not a state official, he may not interfere with the procedures run by the officials, for 
instance, by conducting his own investigations.27 Were counsel to interview a witness 
in the hierarchical ideal, ‘his testimony is viewed with great suspicion’.28  

In the coordinate ideal, lay individuals perform official duties, mostly on a 
temporary basis. Authorities operate on one level as they belong to a ‘single echelon of 
authority’.29 This also applies to judicial authorities.30 Superior or appellate review is 
sporadic. 31  There being no specialised officials to produce, preserve and retrieve 
documents, live testimony is preferred over written testimony. 32  Absent official 
investigators, it is perfectly normal, even necessary, in the coordinate system for 
private parties to prepare the evidence material for trial and to present and confront 
one another with it before the passive and unprepared trial judges.33 

Whereas the “coordinate” style of authority that operates at one level is most 
suitable for a reactive government, the “hierarchical”, bureaucratic style of authority is 
most likely to be embraced by an activist government.34  

According to Judge Shahabuddeen: ‘Judicial traditions vary and the Tribunal 
must seek to benefit from all of them.’35 It would be beyond the scope of this study to 
work out the ideal procedural system for international criminal courts to adopt. Any 
such determination for a state is also beyond the scope of The Faces of Justice. 36 
Damaška’s theories in The Faces of Justice merely demonstrate whether procedural 
arrangements may work more smoothly when they are in line with the goals of justice 
that are pursued and with the division of authority amongst officials and private 
parties.37 Damaška’s models have a prominent place in this Chapter because their 
characteristics may assist in disentangling and analyzing the different components that 

                                                 

23 See ibid., p. 80. 
24 See ibid., for instance, p. 16 and 182.  
25 Cf. ibid., p. 17. 
26 Cf. ibid., p. 48. 
27 Cf. ibid., p. 54. 
28 Ibid., p. 53. 
29 Cf. ibid., p. 16. 
30 Cf. ibid., p. 57. 
31 Cf. ibid., p. 59 and 60. 
32 Cf. ibid., p. 61. 
33 Cf. ibid., p. 63. 
34 Cf. infra, note 91. 
35 ICTR App. Ch., Decision (Prosecutor's Request for Review or Reconsideration). Separate Opinion 
of Judge Shahabuddeen, Barayagwiza (Case No: ICTR-97-19-AR72), 31 March 2000, § 68. 
36 Cf. Damaška (1986), supra note 14, p. 12. 
37 Cf. ibid., pp. 13, 14. 
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coexist in legal procedural systems.38 His theories provide a more neutral referential 
framework to discuss procedural issues at international criminal courts than the one 
provided by the common law/ civil law dichotomy. His procedural ideals are 
independent of this dichotomy.39 Nevertheless, it cannot be denied that the features of 
the conflict-solving and coordinate models resemble those of the common law system 
of the United States, while many features of the policy-implementing and hierarchical 
models can be recognised in the civil law systems of continental European countries. 
That international criminal procedure does not equal one of Damaška’s models is 
unimportant, as no existing legal system is purely policy-implementing, or conflict-
solving, nor any state answers one hundred percent to the coordinate or hierarchical 
ideal. 

Damaška’s most important assumption in the light of this chapter is that 
views on the purpose of justice influence the choice of procedural arrangements.40 It 
will be determined what goals of justice the ad hoc Tribunals and the ICC have pursued 
and to what extent these goals match these courts’ procedural arrangements. In 
addition, it is determined whether the way authority is structured at these courts 
matches the organisation of its proceedings and the role of the participants in these 
proceedings. Therefore, the objectives that underlie the justice system of the ad hoc 
Tribunals and the ICC and how authority is structured at these courts will be analyzed 
in paragraphs 4.3.2 and 4.3.3. Paragraph 4.3.4 analyzes how the proceedings of the ad 
hoc Tribunals and the ICC are organized and discuss the nature of its constituent 
elements in light of Damaška’s theories. Before going into these substantive issues, 
paragraph 4.3.1 will examine the degree to which Damaška’s theoretical models that 
are inspired by national legal systems can be successfully applied to the context of 
international criminal justice. 

The main purpose of Part II of this study is to determine whether Damaška’s 
theories from The Faces of Justice may shed some light on the understanding of specific 
issues concerning the position of the defence in the context of international criminal 
justice. It should determine as to whether there is a discrepancy between the 
procedural system of the ad hoc Tribunals and the ICC and both the goals they strive to 
attain and their structure of authority. Concluding this Chapter, paragraph 4.4 
examines the degree to which tensions are likely to result from any such discrepancies. 
International criminal courts are still in the process of developing their sui generis 
approach to the procedural issues before them. The central question to be addressed 
in the remaining part III of this study is to what extent and how possible tensions may 
affect the position of the defence. Or, more generally, to what extent the clashes 
between procedural arrangements of an inquest or contest model and its 
accompanying expectations of the defence may have an impact on the functioning of 
defence counsel at international criminal courts.  

Damaška’s conflict-solving and policy-implementing models require more 
explanation than his coordinate and hierarchical ideals. To refresh our memory and to 
ensure that the remainder of this study will be comprehensible, also for readers 

                                                 

38 Cf. ibid., p. 12. Damaška’s models apply both to criminal and civil procedure. This study will focus 
on his views on the former. 
39 Cf. ibid., p. 69. 
40 Ibid., p. 11.  
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unfamiliar with The Faces of Justice, the most important features of the former models in 
light of this study will first be rehearsed. 
 
 
4.2 DAMAŠKA’S POLICY-IMPLEMENTING AND CONFLICT-SOLVING MODELS 

4.2.1 The Conflict-Solving Model 

In Damaška’s neutral reactive state, common interests or state interests are non-
existent.41 Autonomy is a core value. Individuals pursuing their own interests, may 
indirectly benefit all others.42 Legal proceedings of a reactive state purport to intervene 
as little as possible in the private interests of individuals.43 State interference in a 
dispute is a solution of last resort. A neutral state is unable to mediate and suggest a 
middle ground to litigants. As a result, proceedings are likely to take the form of a 
two-sided party contest with a neutral judge. Therefore, the proceedings of a reactive 
state are called conflict-solving or contest proceedings. As individual autonomy 
prevails, out-of-court settlements that will make proceedings redundant are 
encouraged.44 Citizens can waive their rights, and use these as ‘bargaining chips’ to 
negotiate a solution.45  

Because personal autonomy is vital, all parties, including criminal defendants, 
have substantive leeway to influence the form of their proceedings. For instance, in 
the contemporary American system, which resembles the reactive system, by entering 
his plea of guilty or not guilty, the criminal defendant chooses his form of 
proceedings: a sentencing hearing, without a trial, or a fully fledged jury or bench 
trial.46 The personal autonomy of the criminal defendant is also reflected in his right to 
represent himself.47  

Where proceedings take the shape of a contest, a judge or jury is likely to 
decide in favour of the “winning” party. Even though the best performer may not 
always represent the most accurate outcome according to substantive law, 48  the 
procedural objective of dispute resolution is more important than the outcome of the 
solution itself.49 According to Damaška, ‘[t]he possibility that extreme forms of laissez-
faire rest on conceptions of the truth as more a product of debate than as a mirror of 

                                                 

41 See ibid., p. 74. 
42 Cf. ibid., p. 75. 
43 See ibid., p. 78. 
44 See ibid., p.79. Cf. Justice White in Brady v. United States, 397 U.S. 742 (1970): ‘The State to some 
degree encourages pleas of guilty at every important step in the criminal process.’ 
45 Ibid., p. 99. 
46 Ibid., p. 100. Cf. Brady v. United States, supra note 44, in which Justice White stated that ‘the [guilty] 
plea is more than an admission of past conduct; it is the defendant’s consent that judgment of 
conviction may be entered without a trial – a waiver of his right to trial before a jury or a judge.’ 
47 Ibid., p. 94. The application of this right to international criminal proceedings will be extensively 
discussed in Chapter VII of this study. 
48 See ibid., p. 101. 
49 Cf. ibid., p. 103. 
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reality need not be conjectured.’50 Without a doubt, prioritising individual autonomy 
will hamper “the quest for truth”.51 

Since decisions need to be procedurally legitimated, procedural rules must be 
fair and give each party an equal chance to win the contest. Both parties are therefore 
procedurally equal in a reactive state.52 However, complete procedural symmetry is 
unlikely, especially in criminal cases. For instance, the prosecutor will not risk any 
punishment if the defendant is not convicted. Although there may be professional 
consequences. In addition, the prosecutor will never testify as a witness in his own trial 
and will have more control over the proceedings.53 The reactive system aspires to 
provide procedural equality rather than actual equality of the parties. Actual 
differences do not require compensation.54 If a judge intervened to compensate the 
actual inequality between parties, it would render him partial. Furthermore, it would 
weaken the contest model and the incentives that are naturally implied in it.55 Having 
defence counsel will not enhance “procedural equality”, as it will not change the 
procedural rights afforded to an accused, such as his right to call witnesses and to 
present evidence. Legal assistance will rather strengthen the “actual” equality of the 
accused vis-à-vis the prosecutor. 56  However, especially when an accused is 
incarcerated and has no legal training as a lawyer, having legal assistance may be the 
only way for the accused to stand an equal procedural chance to win the contest. 

In a reactive administration of justice, a party is dominus litis.57 Parties are 
driven by self-interest and can take proper care of proof taking.58 As to disclosure, 
only information that is necessary for a fair contest must be disclosed. A disclosure 
obligation as to all the evidence would weaken the incentives of the contest system. To 
preserve the principle of party equality, disclosure obligations should be mutual. 
Consequently, where the defendant is not obliged to disclose, the prosecution can also 
keep information to itself.59  

The role of the judge is to be unbiased and encourage the parties to 
vigorously defend their own arguments. 60  Only in exceptional cases will a judge 
intervene in the presentation of the evidence by the parties, to prevent that a party’s 
meticulously prepared trial strategy will be ruined.61 A judge’s impartiality is highly 

                                                 

50 Ibid., p. 123. 
51 Idem. 
52 Damaška (1986), supra note 14, p. 103. 
53 Cf. ibid., p. 104. This was different in the Middle Ages, where the unsuccessful private prosecutor 
could be punished instead of the defendant (Ibid., footnote 10). 
54 Ibid., pp. 106, 107. 
55 See ibid., p. 107. 
56 See ibid., p. 109. This is the case for instance in the American system where a criminal defendant 
has a constitutional right to legal assistance by defence counsel based on the Sixth Amendment of 
the US Constitution. See Powell v. Alabama, 287 U.S. 45 (1932); Hamilton v. Alabama, 368 U.S. 52 
(1961); Johnson v. Zerbst, 304 U.S. 458 (1938); Gideon v. Wainwright, 372 U.S. 335 (1963); and Argersinger 
v. Hamlin, 407 U.S. 25 (1972). Cf. supra, Chapter II, paragraph 2.2.1. 
57 Ibid., p. 104. 
58 Cf. ibid., p. 122. 
59 See ibid., p. 132. 
60 See ibid., p. 139. 
61 Ibid., p. 125. 
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valued, even higher than the correctness of the resulting judgment.62  In addition, 
judges need not be ‘a repository of legal learning’, but should simply absorb the 
parties’ arguments with an open mindset.63  

As mentioned, at the end of a party contest, the verdict does not necessarily 
accurately depict the truth. When dispute resolution is a priority, seeking the 
maximization of accurate fact-finding at the same time is forlorn.64 To provide the 
contestants with ‘a fair forum’ with equal procedural chances is considered more 
important than an accurate outcome of proceedings. 65  Therefore, in a reactive 
environment, fairness prevails over justice.66  One could also argue that fairness is 
justice.67 As proceedings are not about accurate outcomes, an appeal opportunity is 
not self-evident in conflict-solving proceedings. Where a contest was conducted fairly, 
there will be no need to change the outcome, even if legal or factual errors were 
made. 68  A party that did not fully exploit a procedural rule, should bear the 
consequences thereof.69 

That conflict-solving prevails over truth-finding in the reactive system is also 
reflected in its criminal proceedings. For instance, an accused cannot be forced to 
testify. To turn him into an object of his proceedings would make him lose control 
over his tactical interest as a party.70 A defendant taking the stand will be treated as an 
ordinary witness. Nevertheless, as defendants may be more likely to protect their 
interest by lying than ordinary witnesses, 71  party misinformation is tolerated to a 
certain extent.72 The same is true of pleas of guilty or not guilty. After an unsuccessful 
plea bargain, a defendant can still enter a plea of not guilty and subsequently have a 
regular trial.73 
 

                                                 

62 Ibid., p. 136. As Damaška further clarifies almost 20 years later: fairness is ‘pre-eminently a quality 
of procedure’, whereas justice is ‘pre-eminently a predicate ascribed to results’. Damaška, Mirjan, 
'Negotiated Justice in International Criminal Courts', JICJ (2004), pp. 1018-1039, p. 1035 in footnote 
28. 
63 Damaška (1986), supra note 14, p. 139. 
64 See ibid., p. 123. 
65 See ibid., p. 134. 
66 Ibid., p. 136.  
67 For an extensive study as to the degree to which fairness amounts to justice, see Rawls, John and 
Kelly, Erin, Justice as Fairness: a Restatement, (Cambridge, Mass.: Belknap Press of Harvard University 
Press, 2001). 
68 Erroneous decisions will only lead to the right of appeal where they resulted from unfair or 
fraudulent proceedings. See Damaška (1986), supra note 14, p. 145.  
69 In the United States this goes as far as to consider the assistance of a defence counsel who has 
been sleeping during the trial of the defendant still ‘effective assistance’, as long as counsel was not 
unconscious for too long at moments that the interests of his client were at stake. See Tippins v. 
Walker, 77 F. 3d 682, 687 (2nd Cir. 1996). 
70 See Damaška (1986), supra note 14, pp. 126-127. 
71 Ibid., p. 129. 
72 Ibid., p. 130. 
73 Ibid., p. 126, 127. 



 

 105 

4.2.2 Defence Counsel in Conflict-Solving Proceedings 
The role of defence counsel is important in contest proceedings because these 
proceedings are party driven. In a complex society, to ensure a winning legal case the 
assistance of a competent lawyer who can adequately present a case is a necessity. For 
this reason, skill and competence are important features for counsel in conflict-solving 
proceedings. In addition, legal assistance may help to settle a conflict out of court. 
Counsel’s important role in the conflict-solving process makes it unheard of to refuse 
a party the right to counsel – even as to part of the proceedings.74 On the other hand, 
as mentioned above, the principle of autonomy requires that legal assistance will not 
be imposed on parties, not even on a criminal defendant. The right to counsel of the 
accused’s choice is vital.75 

The role of counsel in the conflict-solving system is first and foremost to be 
an “assistant to his client”. Within the limits of a fair contest, a lawyer may do anything to 
further his client’s interests. As dominus litis, it is for the client to determine what these 
interests comprise, not for his lawyer. In terms of fact-finding, counsel must undertake 
anything that procedural rules permit. At trial, every “intellectually respectable” 
argument should be advanced. Even if it does not amount to the best legal 
interpretation, complicates the lawsuit or produces delay. Zealous advocacy is a 
must.76 According to Luban, in the adversary system of the USA, zealous advocacy is 
‘the best way of impeding justice in the name of […] keeping the government’s hands 
off people.’ The defence counsel protecting the accused from the state is more 
important than obtaining accurate outcomes.77 Nevertheless, in contest proceedings, a 
lawyer should not consider himself his client’s alter ego. A lawyer who over-identifies 
with his client is considered worse than a lawyer identifying with the interests of the 
government. Therefore, in terms of ethical professional standards, apart from being 
his client’s assistant, counsel is also considered an ‘officer of the court’.78 Counsel in a 
reactive state is likely to have more responsibilities, for instance, with regard to fact-
finding and the presentation of (witness) evidence than his counterpart in an activist 
state where officials bear most fact-finding and evidence-preserving responsibilities.79 

                                                 

74 See ibid., p. 141. 
75 See ibid., p. 141. Damaška continues: “[P]arties must be free to hire and fire their lawyers, no 
matter how important the issues involved in the case or how skewed the proceedings become when a 
party chooses to manage his case personally.” See pp. 141, 142. As to the scope of this right in 
international criminal proceedings, see supra Chapter II, paragraph 2.5. Cf. also Chapter VII on self-
representation. 
76 See ibid., p. 142. Nevertheless, some authors have contradicted the notion of an obligation of 
zealous advocacy in an adversarial setting. See, for instance, Luban, David, Lawyers and Justice. An 
Ethical Study, (Princeton, New Jersey: Princeton University Press, 1988) and Simon, William H., The 
Practice of Justice. A Theory of Lawyers’ Ethics (Cambridge, Massachusetts, London, England: Harvard 
University Press, 1998). As to the issue of delaying the proceedings, Damaška has also advanced that 
for conflict resolution to be successful, delay, for instance, because of tactical inaction of parties, 
should be avoided. See Damaška (1986), supra note 14, p. 134 
77 See, Luban (1988), supra note 76, p. 63. 
78 See also on this issue, Chapter VI, for instance, paragraph VI.1. 
79 This is especially true where an activist state model is combined with Damaška’s hierarchical style 
of authority, having at its disposal a machinery of officials. 
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Because of counsel’s broader responsibilities, he is subject to ethical standards that 
prevent the abuse of his powers.80 

In a reactive state’s conflict-solving proceedings, even though counsel still 
needs the consent of his client for important decisions, in practice, the complexity of 
cases forces clients to rely more and more on their counsel. Damaška reasons that ‘the 
lawyerization of party-controlled proceedings contributes to greater party equality’.81 
However, the extent to which a party can afford legal assistance will determine the 
quality of his legal assistance.82 States that try to compensate the poor by assigning 
legal assistance will always set limits on the amount to be spent on a case.83 
 

4.2.3 The Policy-Implementing Model 

Damaška’s other model state, the activist state, is optimistic and actively engages in 
‘material and moral betterment of its citizens.’84 State policy can involve all spheres of 
social life.85 Unlike the sceptic reactive state, it genuinely believes in its capacity to 
formulate the right goals and attain them through policies.86 Activist law expresses a 
state’s policies as an instrument of control of the acts and behaviour of citizens. The 
law is not fixed, so that where a goal cannot be accomplished, the law can be changed 
accordingly. For instance, where a harmful act does not match the description of a 
certain crime, provisions will be stretched until the description meets the act.87 

The administration of justice in an activist state aims at implementing state 
policies through conducting trials. To this purpose, proceedings may better be 
structured as an “officially controlled inquest” than as a “privately controlled contest”. 
88  Therefore, the activist state’s instrumentalist procedure is called “the policy-
implementing process”.89 

The potential success of Damaška’s policy-implementing scheme, as he 
admits, is largely dependent on the structure of authority that accompanies it. Ideally, 
it involves a substantial amount of officialdom, such as for instance a hierarchical 
bureaucracy. Because of the official control implied in its functioning, running a 
policy-implementing scheme is difficult in a coordinate ideal of officialdom. Since law 

                                                 

80 See Damaška (1986), supra note 14, p. 143. This is even more likely where a reactive state model is 
combined with Damaška’s coordinate ideal of authority. Where no strong supervision mechanisms 
apply, the more evenly authority is being distributed, the more each person possessing power is 
responsible for living up to the limits of his power. 
81 Ibid., p. 144. 
82 See ibid., p. 144. 
83 Ibid., p. 145. The inadequate funding of the defence of indigent accused is still a serious problem in 
criminal proceedings in the USA. Cf., for instance, Gershowitz, Adam M., "Raising the Burden of 
Proof: A Default Rule for Remedying the Under-Funding of Indigent Defense" (September 15, 
2006). Available at SSRN: http://ssrn.com/abstract=930710, p. 2; Dennis E. Curtis and Judith 
Resnik, Grieving Criminal Defense Lawyers, 70 Fordham Law Review, April 2002, pp. 1615-1628, p. 
1618. 
84 Damaška (1986), supra note 14, p. 80. 
85 See ibid., p. 80. 
86 See ibid., p. 81. 
87 See ibid., p. 82. 
88 See ibid., p. 87. 
89 See ibid., p. 88. 
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is considered to be an instrument to realize state policy, the legal process is 
independent of dispute resolution.90 The activist state’s justice apparatus is likely to 
function best in a hierarchically structured environment.91 Where a dispute between 
two individuals is considered to be a symptom of a broader problem, its resolvement 
could set an example for others.92 In a dispute between an individual and a state 
representative, the two parties would not be on an equal footing and the adjudicator 
would never be neutral.93  

The procedural law of an activist state reflects the assumption that the state’s 
interest outweighs private interests. Even if it could be more efficient than conducting 
a trial, “bargaining” between private individuals and state representatives is 
unacceptable because it would pollute the system.94 Citizens may not autonomously 
decide whether or not to have a trial. Officials make that decision.95 

Official inquiry and implementation of state policy play a central role in 
policy-implementing proceedings. 96  To uncover the truth, obtaining an accurate 
outcome prevails over the notion of fairness or the protection of ‘some collateral 
substantive value.’ 97  Because truth-seeking is a prior goal of justice, violating 
procedural norms to obtain information may be justifiable.98 

In a policy-implementing model the addressees of regulation will not be 
private parties, but the officials that have control over proceedings.99 ‘[C]itizens are 
not necessarily the best representatives of their own interests, properly understood – 
that is, their interests as they appear in the light of state values.’100 Therefore, they are 
denied the position of dominus litis in lawsuits. However, ‘parties’101 will be given a 
chance to present their views or to present evidence. Not to protect their individual 
interests, but mainly to serve as a “source of information” to assist the officials in 
reaching the accurate outcome and in developing ‘the best policy response to the 
problem’.102 

Officials are in control of all stages of proceedings.103 Instead of pursuing 
private interests, citizens of an activist state are mobilized to pursue governmental 
goals. Ideally, “citizen involvement with the administration of justice”104 is encouraged. 

                                                 

90 See ibid., p. 84. 
91 Ibid., p. 104. Cf. ibid., pp. 147, 148. 
92 See ibid., p. 85. 
93 See ibid., p. 86. 
94 See ibid., p. 94. 
95 Ibid., p. 95. 
96 See ibid., p. 147. 
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For instance, citizens may ventilate their opinion as amicus curiae,105 or call for state 
intervention. Officials can use such information to determine whether or not to 
institute or terminate proceedings.106 

In the context of criminal procedure, the accused and the prosecutor do not 
have equal rights. Their interests are too far apart. The prosecutor is ‘a powerful 
watchdog of state policy’. Only his distinctive function sets him apart from the 
adjudicator. He will always be superior to the accused and could even have ‘coercive 
powers’ over the latter.107 To render an accurate decision that is in line with state 
policy, the adjudicator may examine all facets of the case that he considers 
important.108 In pure inquisitorial proceedings, the judge will be an active fact-finder 
who is in charge of eliciting testimony, by examining witnesses.109 

Where bringing out the truth is a pivotal goal, fact-finding is of central 
importance. All cases may turn into trials. There is no emphasis on out of court 
settlement of uncomplicated cases, such as in the reactive system.110 But the truth will 
not be pursued at all cost. Even if facts remain uncertain, judgements will be delivered. 
In addition, state policy could dictate that one hypothesis as to the facts is adhered to 
even though another would do more justice to what has in fact occured.111 
  

4.2.4 Defence Counsel in Policy-Implementing Proceedings 

The view on the role of counsel in the policy-implementing model is somewhat 
ambiguous. Zealous advocacy is not appreciated to the same extent as in the reactive 
state. A lawyer should not lend himself to bring about an inaccurate verdict even if it 
would be in his client’s interest.112 Counsel should not just pursue the self-interest of 
his client and obstruct the fulfilment of state policy.113 Where the state’s interests and 
his client’s interests clash, counsel should take a passive stance.114 For instance, he 
should not stimulate a conceivably perjurous witness to testify, even if it would 
enhance his client’s chances to an acquittal. But, in the interest of his client, he should 
not reveal the perjury either. As a final solution, counsel could request his own 
withdrawal. 115  The proceedings being centralised around policy-implementation, 
counsel can be most effective by raising those arguments that are ‘both favorable to 
his client and acceptable from the state’s point of view’.116 Ultimately, a state may 
benefit from the loyalty of a lawyer toward his client. Rather than bringing out an 
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accurate result in a particular case, it may advance more remote state objectives, such 
as the overall accuracy of outcomes.117 

Overall, lawyers from civil law systems have a narrower scope of activity than 
their common law confreres. 118  Their activities are especially limited in the 
investigative stage. They conduct few if any independent investigations. Investigative 
tasks will exclusively be entrusted to officials, as counsel’s activity in this stage may 
hinder fact-finding. 119  Additionally, at the trial stage in an inquest model of 
proceedings counsel are less active than in contest proceedings. Counsel should 
certainly refrain from spreading confusion or from delaying proceedings. 120  His 
adversary in criminal proceedings is a state official involved in the investigations. 
Therefore, if counsel were to challenge the evidence that incriminates his client too 
vehemently, this could be mistaken for obstructing the fulfilment of state policies.121 
As state officials’ are primarily responsible for attaining accurate outcomes, counsel’s 
talent or skills need not play a crucial role in proceedings.122  

An important role of defence counsel in activist criminal proceedings is to 
check whether state officials have properly performed their duties. This should 
diminish improper behaviour of officials and assist in producing an accurate 
outcome.123 In addition, counsel may provide psychological support to his client, and 
give his client reassurance that someone is looking after his interests. 124  Without 
counsel’s representation, the accused’s legitimate interests may be overlooked or 
ineffectively defended. If legal representation is considered useful, counsel’s assistance 
may therefore be imposed.125 

To perform his duties effectively, counsel depends on reliable information, 
especially from his client. If counsel must disclose this information to authorities, 
presumably, the accused will keep the most sensitive facts to himself, which could 
impair “the larger interests of justice”. Therefore, unless the state’s interest in an 
accurate determination of the facts requires otherwise, the privilege of free 
communication and the attorney-client privilege are protected.126 

Activist states do not appreciate independent associations. If allowed at all, 
Bar associations should operate as ‘quasi-official agencies’ that service the justice 
system. Compensating members of these associations for their services according to 

                                                 

117 See ibid., p. 175. 
118 See ibid., p. 143, footnote 79. 
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some remunerative scheme at a level that is compatible with salaries of legal officials 
should prevent counsel from excessively identifying with their clients’ interests.127 

As the scope of activity of defence counsel in policy-implementing 
proceedings is narrower than in conflict-solving proceedings, counsel need not regard 
himself as an officer of the court, such as is customary in the reactive environment. 
Rather, in Damaška’s view, counsel’s professional ethics should counterbalance the 
notion that state interests will always outweigh individual interests. Counsel’s role of 
representing an “individual enmeshed in the machinery of justice” may well be 
idealized in an activist state.128 
 
 
4.3 CONTEXT OF INTERNATIONAL CRIMINAL TRIBUNALS AND ICC 

4.3.1 Applicability of Damaška’s Models to International Criminal Justice 

Applying this theory to actual states and their legal systems is relatively straightforward. 
According to Damaška, Continental and Anglo-American states have different justice 
systems because of the different structure of their judicial apparatus and their different 
perceptions of the government’s function and its role in legal proceedings.129 Whereas 
European Continental governments continuously expanded their agenda, the English 
and American governments let social needs be fulfilled outside their power by private 
action.130 Not surprisingly, the Continental procedure has developed in a more or less 
policy-implementing manner while the Anglo-American procedure has many conflict-
solving traits. However, in its purest form, the policy-implementing model differs 
much more from the reality of the civil law system of modern Continental European 
countries than the conflict-solving model differs from the Anglo-American common 
law system. In addition, proceedings organized as an inquest may also subsist in a 
reactive state and a contest model of proceedings may also exist in an activist state.131 
Damaška did not pretend that either one archetype would be perfect,132 but illustrated 
why certain combinations could be either a “stressful mismatch” or would 
‘successfully dovetail procedural functions and procedural authority’. 133  Roughly 
twenty years later, however, it is still unclear ‘whether rules culled from two disparate 
procedural cultures can in their practical application establish a virtuous equilibrium or 
usable consonance.’134 

It is important to determine whether or not, or to what extent, Damaška’s 
theory of the Faces of Justice can actually be applied to international criminal justice. The 
main difficulty of applying Damaška’s theories to the justice system of courts 
operating in an international context may be that the justice systems of the ad hoc 
Tribunals and the ICC are not connected to the framework of a particular nation state. 
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Why Damaška’s models are relevant for a better understanding of the proceedings of 
international criminal courts, is that these proceedings are composed of elements that 
may generally also be found in a domestic context. 135  According to Cassese, 
‘international criminal law is essentially a hybrid branch of law: it is public international 
law impregnated with notions, principles, and legal constructs derived from national 
criminal law and human rights law’.136 Domestic and international criminal courts have 
in common that they establish individual responsibility for crimes and that they punish 
individuals upon a finding of guilt. A fair and efficient administration of justice 
requires a system of procedural rules. Applying Damaška’s theoretical models to the 
justice system of international criminal courts may explain why some procedural 
arrangements may better match the goals these courts aspire and their accompanying 
structure of authority than other arrangements. The following paragraphs analyze the 
justice system of the ICTY, the ICTR and the ICC in light of Damaška’s theories as 
far as possible. Paragraph 4.3.2 examines the objectives of justice that international 
criminal courts pursue and establishes whether these resemble Damaška’s policy-
implementing or his conflict-solving objectives. Paragraph 4.3.3 analyzes the structure 
of authority in which these courts operate and determine whether this bears more 
resemblance to Damaška’s hierarchical ideal or to his coordinate ideal. Paragraph 4.3.4 
will determine the nature of the actual proceedings of the ad hoc Tribunals and the ICC. 
Taking their main features into account, it will be examined whether proceedings are 
structured more as a contest, or as an inquest and whether they contain more 
hierarchical or coordinate elements. Paragraph 4.3.5 will discuss whether Damaška’s 
theories divulge notable discrepancies between the goals of justice that international 
criminal courts pursue and the main features of their proceedings. Swart successfully 
applied Damaška’s theories to international criminal justice and concluded that it is 
apparent that international criminal courts struggle with conflicts between their goals 
of justice and the procedural means to achieve them. 137  Whether suchconflicts 
influence the interpretation of the duties and role of the defence is the main issue in 
this study. Therefore, this chapter’s conclusion will endeavour to shed light on how 
the outcome of this analysis can help to better understand the role and the position of 
the defence in international criminal proceedings. 

4.3.2 Goals of Justice of International Criminal Courts 
In Nikolić, the ICTY Trial Chamber emphasized that the ICTY’s ‘very raison d'être is to 
have criminal proceedings, such that the persons most responsible for serious 
violations of international humanitarian law are held accountable for their criminal 

                                                 

135 However, it should be noted that the procedural law of international criminal courts deals with 
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conduct’.138 According to the President of the ICTY, this Tribunal was created to 
avert revenge and "self-help" solutions.139 In Deronjić it was argued that the ICTY ‘is 
not only mandated to search for and record, as far as possible, the truth of what 
happened in the former Yugoslavia, but also to bring justice to both victims and their 
relatives and to perpetrators. Truth and justice should also foster a sense of 
reconciliation between different ethnic groups within the countries […] of the former 
Yugoslavia.’140 These examples illustrate that international criminal courts pursue a 
broad range of objectives, such as truth-finding, reconciliation and fairness. This 
paragraph examines whether the goals of justice which the ad hoc Tribunals and the 
ICC pursue qualify as policy-implementing or conflict-solving goals and whether one 
of these categories prevails. It will not evaluate the goals of international criminal 
justice in terms of their value, attainability or credibility.141 

One of the purposes for the UN Security Council in establishing the ad hoc 
Tribunals142 was to bring peace and security to the Rwandan and the Balkan regions.143 
Restorative justice is a theory of justice that aims to restore social stability through 
justice. Pursuant to this theory, doing justice should result in reparation or 
reconciliation in a community.144 The Resolution establishing the Rwanda Tribunal 
indicated that bringing the individuals responsible for genocide and crimes against 
humanity to justice ‘would contribute to the process of national reconciliation’.145 The 
ICC allows victims to participate actively in proceedings, rather then merely allowing 
them to act as witnesses.146 The ICTY’s fourth annual report stated that unless the 
perpetrators of the crimes committed in the Former Yugoslavia were brought before 
the Tribunal, they could ‘continue to dominate and uphold nationalism and ethnic 

                                                 

138 ICTY Tr. Ch. I Section A, Sentencing Judgement, Momir Nikolić (Case No. IT-02-60/1-S), 2 
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division’. 147  If indictees were to retain powerful positions, ‘this creates a general 
atmosphere of lawlessness and impunity, and perpetuates the mentality of conflict and 
division.’148  These examples and the case law of the ad hoc Tribunals suggest that 
international criminal courts aspire to restorative justice. In Furundžija the prosecution 
contended that were the ICTY to impose lower sentences than domestic courts, this 
‘would undermine the Tribunal’s aim of contributing to the restoration of peace and 
security in the former Yugoslavia.’149 In Erdemović, the ICTY Trial Chamber argued 
that any effort to end impunity ‘would contribute to appeasement and give the chance 
to the people who were sorely afflicted to mourn those among them who had been 
unjustly killed.’150 In Serushago, the Chamber reiterated that the ICTR was established 
‘to prosecute and punish the perpetrators of the atrocities in Rwanda […] to put an 
end to impunity and thereby151 to promote national reconciliation and the restoration of 
peace.’152 

The Outreach programs of international criminal courts may support any 
restorative aspirations. The ICTY came to realize that its location in The Hague 
increased the gap between the justice done by this Tribunal and the supposed 
beneficiaries: the victims of the conflict.153 Therefore, it created its Outreach Program 
‘dedicated to explaining its work and addressing the effects of misperceptions and 
misinformation.’154  Administering justice in The Hague was clearly not enough to 
establish peace and reconciliation in a war torn region. The Rwanda Tribunal followed 
this example and so do other international criminal courts. 155  Rather than simply 
establishing an individual’s guilt as to the crimes committed, the Tribunals deem it 
important to reach out to the local communities where these crimes took place and to 
increase the public awareness of these courts’ achievements. The ICTY broadcasts 
most of its trials live on the internet. In most national jurisdictions, audio-visual 
recordings of court proceedings are generally prohibited, unless permission is received 
in advance. The goal of educating the public as to what happened in the war in the 
Former Yugoslavia 156  and in Rwanda has been delineated as the ‘pedagogical’ 157 
mission of the Tribunals.158 According to the President of the ICC, ‘[o]ne of the most 
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important of the Court’s field activities is outreach to local populations. An integral 
part of justice is that it is seen to be done. The ICC, its role and its activities must be 
understood.’159 

Restorative justice aims to achieve more than establishing the guilt of the 
accused or to resolve a conflict between the alleged offender and the prosecutor. It 
aims at reaching out to every citizen rather than the individuals directly implicated in 
the conflict alone. In its opening statement in Tadić, the prosecutor argued that the 
ICTY has a more onerous burden than other criminal courts, because of the 
“expectation” that through its administering of justice in respect of individual accused, 
the Tribunal would contribute to peace in the former Yugoslavia.160 Overall therefore, 
the aim of restorative justice of international criminal courts is policy-implementing 
rather than conflict-solving.161 

In Serushago, the ICTR Chamber argued that the punishment of an accused 
who is found guilty ‘must be directed […] at retribution’.162 According to Hart, the 
theory of retributive justice entails that if a person has committed an offence that 
inflicted harm, he must receive punishment in proportion to the harm done. The 
punishment reflects society’s (moral) condemnation of the offender. 163 In its barest 
form, retribution stands for: ‘[t]he criminal is to be punished simply because he has 
committed a crime.’164 The purpose of retributive justice was first expressed in the 
founding resolutions of the ad hoc Tribunals that were established to bring the persons 
responsible for the ‘flagrant violations of international humanitarian law’ to justice.165 
The Preambles of the Statutes of the ad hoc Tribunals confirm the goal that the 
perpetrators of the crimes committed will not go unpunished. The ICC similarly aims 
‘to put an end to impunity’ for the persons responsible for crimes that ‘threaten the 
peace, security and well-being of the world’.166 In the case law of the ad hoc Tribunals, 
not surprisingly, retribution as a goal of justice particularly surfaces where sentencing 
is concerned. In Aleksovski, the ICTY Appeals Chamber argued that retribution is 
widely recognised by the ad hoc Tribunals and should be understood as ‘duly expressing 
the outrage of the international community at these crimes.’167 The sentence should 
reflect that.168 Similarly in Erdemović, retribution in this sense was deemed essential: ‘the 
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International Tribunal sees public reprobation and stigmatisation by the international 
community, which would thereby express its indignation over heinous crimes and 
denounce the perpetrators, as one of the essential functions of a prison sentence for a 
crime against humanity.’169 However, retribution is one goal that cannot be solely 
related either to conflict-solving goals or policy-implementing goals. This is a goal of 
all criminal legal systems and, if desired, may either be attained through a contest 
model or inquest model. 

Deterrence has been a purpose of justice of international criminal courts 
from the moment they came into existence. By establishing the ad hoc Tribunals, the 
Security Council aimed to ensure that the violations of international humanitarian law 
would be ‘halted and effectively redressed.’ 170  Deterrence as a justification of 
punishment implies that where a person is punished for his crimes in an appropriate 
manner, this will deter him from doing it again (special deterrence) and may deter 
others from committing the same crime (general deterrence).171 In the Fourth Annual 
Report of the ICTY, it is argued that ‘[t]he Tribunal cannot perform its deterrent 
function […] unless it holds trials of those responsible for massacres and genocide.’172 
According to the Preamble of its Statute, the ICC seeks ‘to contribute to the 
prevention of […] crimes’.173 Its Chief Prosecutor has emphasized the importance of 
the goal of deterrence.174  

The goal of general deterrence, as it is further-reaching than a determination 
of the facts and the guilt of the person involved, should be considered policy-
implementing. In Serushago, the ICTR contended that general deterrence would be the 
most important goal of sentencing offenders at the ICTR.175 It should ‘dissuade for 
good others who may be tempted in the future to perpetrate such atrocities by 
showing them that the international community shall not tolerate the serious violations 
of international humanitarian law and human rights’.176 In Tadić, the ICTY argued the 
opposite: deterrence is a factor to be taken into consideration as a justification for 
sentencing, but should not be given undue prominence.177  
 Another aim of the ad hoc Tribunals is the creation of an historical record. 
According to the ICTR Appeals Chamber in Karemera et al, ‘to gather evidence 
documenting the overall course of the genocide and to enter findings of fact on the 
basis of that evidence’ was helpful ‘for the purpose of the historical record’.178 One of 
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the ICTY’s annual reports states that ‘through its judicial proceedings the Tribunal 
establishes a historical record which provides the basis for the long-term reconciliation 
and reconstruction of the region.’ 179  Where this goal would be pursued beyond 
establishing the necessary facts for determining the degree of culpability and 
responsibility or the innocence of the accused, it could be characterized policy-
implementing. Otherwise, it should be considered merely a welcome side-effect of 
conducting international criminal trials rather than a goal in itself. The importance 
attached to history was illustrated for instance in the Tadić Judgement, where the ICTY 
Trial Chamber dedicated several pages to the history of the Former Yugoslavia, dating 
back to the Ottoman Empire.180 During the Tadić trial, the Chamber also insisted that 
a witness should elaborate upon the history of the Balkan region from the 14th century 
onwards, where he was supposed to testify on the military-political context of the 
events occurring from 1991 onwards.181 It has been argued that the nature of the 
crimes prosecuted by international criminal courts as well as of the responsibility 
concepts involved, such as the concept of a criminal enterprise, requires that the 
broader context in which the crimes were committed is outlined.182 However, the 
above examples of extensive historical accounts may go beyond the primary purpose 
of administering justice. In Krstić, the ICTY Trial Chamber acknowledged the limits of 
its responsibility in this respect. Even though the judgement deals at length with the 
context in which the crimes took place, it is recognized that historians should ‘plumb 
the depths of this episode of the Balkan conflict’. 183 On the basis of the evidence 
which the parties presented, the judges should establish the criminal responsibility of 
each individual accused for the crimes that have occurred. 184 A substantial number of 
documents entered the public domain through the trials that the ICTY conducted. 
These documents uncover historical facts that might otherwise have remained secret. 
185 Whether or not courts should aspire to create a historical record is a separate 
discussion. 186  In any event, international criminal courts do not appear to elicit 
historical facts for any other reason than to establish individual criminal responsibility. 
Considering the case of Krstić, it appears that they welcome it as a beneficial side-effect 
rather than even consider it as a goal in itself. 

                                                                                                                       

has repeatedly confirmed that a genocide took place in Rwanda. For instance, in ICTR Tr. Ch. I, 
Judgement, Akayesu (Case No. ICTR-96-4-T), 2 September 1998, § 126; ICTR Tr. Ch., Judgement, 
Kayishema and Ruzindana (Case No. ICTR-95-1-T), 21 May 1999, § 291. 
179 See ICTY Fifth Annual Report (UN Doc A/53/219), 7 August 1998, par. 202. 
180 See ICTY Tr. Ch. II, Opinion and Judgment, Tadić (Case No. IT-94-1), 7 May 1997, § 55 et seq. 
181 See Transcript, Tadić (Case No. IT-94-1), 7 May 1996, pp. 123 et seq. Cf. also Wilson, Richard 
Ashby, 'Judging History: The Historical Record of the International Criminal Tribunal for the 
Former Yugoslavia', 27 Human Rights Quarterly (2005), pp. 908–942, pp. 923, 924.  
182 See ibid., pp. 940-941. 
183 ICTY Tr. Ch., Judgement, Krstić (Case No. IT-98-33-T), 2 August 2001, § 2.  
184 See idem.  
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186 Zappalà, for instance, notes that the aim of creating a historical record through court proceedings 
complicates these and is unnecessary for establishing individual responsibility for crimes. See 
Zappalà, Salvatore, 'Symposium. How to Ameliorate International Criminal Proceedings: Some 
Constructive Suggestions. Foreword', 5 Journal of International Criminal Justice (JICJ) (2007), pp. 346-
347. See also Wilson, R.A. (2005), supra note 181, pp. 908–942. 
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The aim of creating a historical record is related to the goal of substantive 
truth-finding, which is one of the priorities of Damaška’s policy-implementing 
proceedings. The goal of truth-finding regularly surfaces in international criminal 
justice. Since each court aims to find out the truth in a case to some extent, this does 
not necessarily mean that truth-finding is a policy-implementing goal as such before 
international criminal courts. To determine whether or not international criminal 
courts aspire to truth-seeking sufficient to label this as a policy-implementing goal, it is 
vital to resolve whether and to what degree truth-finding might override the 
importance of conducting a fair contest. In Akayesu, the ICTR Trial Chamber refers to 
‘its pursuit of truth regarding the events which took place’.187 The ad hoc Tribunals’ 
Rules of Procedure and Evidence also mention truth-finding as an objective. Under 
Rule 90(F), the Trial Chamber controls the method of interrogating witnesses and of 
the presentation of evidence in order to make this ‘effective for the ascertainment of 
the truth’.188 The ICC Statute contains two direct references to truth-finding.189 One 
of these provisions also leaves room for the judges to request more evidence than 
produced by the parties where this is deemed ‘necessary for the determination of the 
truth’.190 ‘In seeking to establish the truth’, the ICTR in Akayesu admitted to have 
relied on documents that ‘were not specifically tendered in evidence by the parties 
during trial.’191 This illustrates that judges of international criminal courts can become 
fairly active in order to bring out the truth of events, rather than to rely on the parties 
to solve their conflict. This is a policy-implementing feature. However, the ad hoc 
Tribunals and the ICC allow for plea agreements. It is acknowledged that these may 
result in a short and, maybe, to some extent distorted version of the truth. In Deronjić, 
it was argued that [n]either the public, nor the judges themselves come closer to know 
the truth beyond what is accepted in the plea agreement.’192 It was also agreed upon in 
this case that judges of an international tribunal should focus on the core criminal law 
issues of the cases brought before them ‘within the ambit of the Indictment presented 
by the Prosecutor.’ 193 Thus, truth-finding objectives are not deemed more important 
than the objective of a fair contest in every respect. 

This begs the question as to what extent international criminal courts attach 
importance to the purpose of establishing fairness of proceedings. Whether adherence 
to fairness constitutes a conflict-solving inclination also depends on whether or not 
fairness prevails over the importance attached to policy-implementing goals. Examples 
of references to fairness are ample. The purpose of rendering fair trials is embedded in 
the Statutes of the ICC, the ICTY and the ICTR.194  In addition, in Akayesu, the 
Chamber sought to apply ‘the rules of evidence which in its view best favour a fair 

                                                 

187 See Tr. Ch. Judgement, Akayesu, supra note 178, § 144. Cf. also § 131 in which the Chamber held 
that it seeks 'to establish the truth in its judgment’. 
188 Rule 90(F) ICTR RPE and Rule 90(F) ICTY RPE. 
189 See Article 54(1)(a) and Article 69(3) ICC Statute. 
190 Article 69(3) ICC Statute. 
191 Tr. Ch. Judgement, Akayesu, supra note 178, § 131. 
192 Sentencing Judgement, Deronjić, supra note 140, § 135. 
193 Idem. 
194 See Article 19(1) ICTR Statute; Article 20(1) ICTY Statute; Articles 64, 67, 69(4), 81(1)(b)(iv) and 
82(1)(d) ICC Statute. 
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determination of the matter before it.’195 However, like truth-seeking, conducting fair 
proceedings is an aspiration of most legal systems.196 It is not a unique feature of 
conflict-solving proceedings, just as substantive truth-finding is not exclusively a 
policy-implementing feature of proceedings. What constitutes a fair trial may vary 
among different legal systems, just as the meaning accorded to human rights in 
general.197 The interpretation of the principle of equality of arms will be more limited 
in proceedings structured as an inquest, where the accused and the prosecution are on 
a different level, than in contest proceedings where two parties challenge each other’s 
version of the facts on an equal basis. Whether international criminal courts pursue the 
goal of fairness to the degree that fairness per se should be labelled a conflict-solving 
goal is difficult to establish. It has been argued that fairness should at least prevail over 
efficiency. Judge Hunt pointed out that the ICTY will be judged by the fairness of its 
trials, not by the number of trials it concludes or by the speed within which it 
concludes those trials.198  As this concerned a dissenting opinion, the view of the 
majority of judges before international criminal courts may be otherwise. Allowing 
plea agreements between the prosecution and the defence could evince a conflict-
solving inclination. However, this is not necessarily so. For instance, at the ICC, if a 
plea agreement is concluded while ‘a more complete presentation of the facts of the 
case is required in the interests of justice’, judges may decide to conduct a trial instead 
of relying on the agreement.199 It is deemed important that an extensive version of the 
facts is displayed. 

Overall, this paragraph illustrated that the main categories of purposes of 
national criminal justice, such as retributive, deterrent or restorative purposes, can also 
be found in the context of international criminal justice. Even though a different 
approach for international criminal courts has been welcomed, 200  where goals of 
justice are considered, these courts do not deviate much from domestic courts. 
Whether international criminal courts primarily pursue conflict-solving or policy-
implementing oriented goals is a different issue. Undeniably, these courts are 
ambitious and pursue policy-implementing goals. Overall however, these goals do not 
play a predominant role in proceedings. Retributive justice, which neither signals a 
conflict-solving nor a policy-implementing inclination, seems more important to 

                                                 

195 Tr. Ch. Judgement, Akayesu, supra note 178, § 131. 
196 According to Safferling, civil law as well as common law systems ‘must be committed to ensuring 
fundamental human rights in a democratic society.’ Both systems have the goal of upholding human 
rights and providing fair procedures. Safferling, Christoph Johannes Maria, Towards an International 
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158, p. 246. 
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(Ashgate: Aldershot, 2005), pp. 537-558, p. 556. 
198 See ICTY App. Ch., Dissenting Opinion of Judge David Hunt on Admissibility of Evidence in 
Chief in the Form of Written Statement, Milošević (Case no. IT-02-54-AR73.4), 21 October 2003, § 
22.  
199 See Article 65(4)(b) ICC Statute. 
200 See for instance, Mark A. Drumbl, Toward a Criminology of International Crime, Washington & 
Lee Public Law and Legal Theory Research Paper Series, May 2003, available from SSRN: 
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international criminal courts than restorative justice.201 International criminal courts 
aspire to develop a proportionate response to the atrocious crimes they deal with that 
satisfies the international community. The restorative goals of bringing reconciliation 
and peace to the region that may qualify as policy-implementing is not an overarching 
purpose of justice, even though it was imperative for the UN SC to establish the ad hoc 
Tribunals. In addition, the goals of general deterrence and of creating a historical 
record do not seem to be given prominence over the goal of conducting trials fairly. 
The judges being provided with an active role in order to bring out the truth of events 
does illustrate a policy-implementing inclination. 

What goals have been given most importance may best be determined in a 
later stage and deserves more than a single paragraph in a study. This is especially true 
for the ICC that has just started to conduct proceedings. As regards the ad hoc 
Tribunals, it would be interesting to settle this discussion after all the proceedings 
before these courts have finalized, perhaps not even possible until then.  

To what extent the proceedings of international criminal courts display more 
contest features as in Damaška’s conflict-solving model or more inquest features as in 
Damaška’s policy-implementing model will be further examined in paragraph 4.3.4.  

 

4.3.3 Structure of Authority in the Context of International Criminal Justice  

This paragraph seeks to determine whether the context in which international criminal 
courts function matches Damaška’s coordinate or his hierarchical ideal of officialdom. 
International criminal courts are not firmly embedded in the framework of a nation 
state led by a government, with a clear apparatus of civil servants, or a police force.202 
Therefore, at first sight, Damaška’s models seem difficult to apply to international 
criminal justice. Even though it may be debated whether some structure of authority 
can be distilled out of the multi-layered ”system” of international criminal justice at all 
and, although it may seem artificial, the following attempts to do so. First, the global 
order in which international criminal courts operate will be evaluated. Secondly, the 
organisational structure of international criminal courts will be examined. 

Whether the world should be characterized as a coordinate or as a 
hierarchical society depends on how its structure of authority is branded. That 
international criminal justice has been envisioned as ‘a force of global governance’203 
does not imply that a central authority on a global level exists according to which the 
world is “governed”. But although there is no government of the world, there are 
indicators that an international community as such exists. These include a ‘system of 
international […] law’, ‘a universal system of diplomacy’, ‘a world economy’ and 
numerous international organisations. 204  Arguably, the United Nations – whose 
Security Council established the two ad hoc Tribunals – symbolizes “the existence of 
international society”.205 In addition, as many NGO’s engaged in the negotiations of 

                                                 

201 Cf. for instance, Findlay and Henham (2005), supra note 141, p. 255; Henham (2003), supra note 
144, inter alia at p. 66 and p. 81. 
202 Cf. also, for instance, ICTY Fourth Annual Report (1997), par. 181. 
203 Findlay and Henham (2005), supra note 141, p. xiv. 
204 Bull (2005), supra note 197, p. 556. 
205 Idem. 
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the Rome Statute of the ICC, one could speak of the existence of a “global civil 
society” of citizens of the world.206 The ICC’s Statute’s Preamble’s asserts that this 
court deals with ‘the most serious crimes of concern to the international community as 
a whole’. 207  The ad hoc Tribunals’ case law frequently refers to “the international 
community” as such, particularly in the context of sentencing goals.208 In Tadić, the 
ICTY argued that, as a “truly international tribunal”, it represents the whole world 
population rather than just part of it.209 Whether or not it is a reality as such, the 
absence of a central government and the strong adherence of states to their 
sovereignty will always uphold the anarchic Hobbesian character of the international 
community.210 By characterizing the international community as “nascent” in one of 
its early annual reports, the ICTY showed sensitivity to this reality.211 According to 
Bull, on a global level, ‘[s]overeign states are still the principal actors’ while 
‘[i]nternational law and international organizations still command only tentative and 
uncertain allegiance.’212 However, it has also been suggested that “the international 
system” acquires ‘more hierarchical, and in many ways more complicated structures’ 
and is no longer simply a collection of different sovereign and legally equal nation 
states.213 States remain unequal in power, size, resources and vulnerability.214 

The aim of capturing the structure of authority of the world order in any 
model founded on nation states may be unattainable. Therefore, neither a coordinate 
nor a hierarchical structure can be inferred from it. It is more sensible to analyze the 
degree to which the organisational structures of the ad hoc Tribunals and the ICC 
resemble a bureaucracy with a hierarchical structure or a coordinate environment with 
lay officials and shared responsibilities.  

The ad hoc Tribunals, having been established by the UN Security Council, are 
connected to the bureaucratic framework of the UN. They are subject to UN 

                                                 

206  See Glasius, Marlies, The International Criminal Court: a Global Civil Society Achievement (London: 
Routledge, 2006). Glasius is well aware that this global civil society is not necessarily representative of 
all citizens of the world. See, for instance, idem, pp. 128-131. 
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208 Cf., for instance, Sentencing Judgement, Erdemović, supra note 150, § 65; Judgement and Sentence, 
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of Nuremberg and Tokyo, that represented only part of the world population. See Opinion and 
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regulations and rules 215  and their expenses are borne by the UN. 216  The Judges, 
Prosecutors, Registrars and staff are all UN personnel appointed by the UN Secretary 
General or elected by the UN General Assembly.217 The ad hoc Tribunals are each 
headed by a President who is selected by the permanent judges 218 and who reports to 
the UN SC and UN General-Secretary on a yearly basis.219  

Each Chamber has a presiding judge.220 Judges for the Tribunals should in 
their domestic jurisdictions qualify for “the highest judicial offices.” For the 
composition of Chambers, experience in criminal law, international law, including 
international humanitarian law and human rights law will be taken into account.221 
Legal and geographical backgrounds of judges are taken into consideration to promote 
diversity.222 The Tribunals demand no strict universal qualification requirements of 
judges, such as a number of years of experience in criminal law. Judges with little or no 
experience in criminal proceedings have an equal say as judges with broad experience 
in this field. Consequently, the degree of professionalization of judges can be low.223 
The Appeals Chamber, which the ad hoc Tribunals share, is not necessarily composed 
of judges with more extensive international criminal law experience. They are selected 
from the pool of permanent Trial Chamber judges.224 All permanent judges rotate 
among the Trial and Appeals Chambers.225 Thus, there is no noteworthy hierarchy 
among the judges. 

The Prosecution is headed by the Prosecutor and the Deputy Prosecutor.226 
The Prosecutor is solely responsible for initiating investigations.227 For years, the same 
individual was Prosecutor of both Tribunals. 228  Overall, the Prosecution has a 
hierarchical structure.229 The Prosecutor is not required to have substantial working 

                                                 

215 See, for instance, ICTY Sixth Annual Report (1999), par. 139. Cf. also Tolbert, David, 'Reflections 
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International Criminal Judiciary: Problems of Judicial Selection, Independence and Ethics, in 
Bohlander (ed), International Criminal Justice: A Critical Analysis of Institutions and Procedures (London: 
Cameron May, 2007), pp. 325-390. 
224 See Article 13(3) and 13(4) ICTR Statute; Article 14(3) and 14(4) ICTY Statute. 
225 See Rule 27(A) ICTY RPE; Rule 27(A) ICTR RPE.  
226 See Article 15 ICTR Statute; Article 16 ICTY Statute, Rule 38 ICTY RPE. 
227 See Article 17(1) ICTR Statute; Article 18(1) ICTY Statute. 
228 This was up until September 2003. Cf. Article 15(3) ICTR Statute. 
229 Arguably, there is more hierarchy involved in the Office of the Prosecutor of the ad hoc Tribunals 
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experience as a prosecutor in international criminal justice, but should be an 
experienced national prosecutor.230  Members of the Office of the Prosecutor ‘are 
experienced police officers, crime experts, analysts, lawyers and trial attorneys.’231 

The Registry consists of the Registrar, who heads the Registry, his Deputy, 
and staff members.232 The Statutes and RPE of the Tribunals do not stipulate or 
mandate any qualification requirements for the Registrar or his Deputy. The Registrar 
fulfils a predominantly administrative function. Compensating the absence of an 
existing administrative framework, the Registry is an idiosyncratic organ of 
international criminal courts. ‘It is an amalgam of judicial management responsibilities, 
combining features of a Greffier in the civil law system with some aspects of common-
law clerk-of-court functions, and administrative duties imported from the UN 
system.’233 The Registry’s powers are broad. Apart from administering and servicing 
the Tribunal, 234  the Registrar also governs the victims and witnesses unit, 235  the 
Detention Unit, 236  the assignment of counsel 237  and monitors the behaviour of 
counsel.238 It also maintains diplomatic contacts with States.239  

The Registrar, whose rank equals that of a high UN Official, is appointed by 
the Secretary-General of the United Nations.240 For practical purposes however, he 
functions under the authority of the President of the Tribunal.241 It is uncertain whose 
instructions the Registrar should follow when those from the UN Secretary-General 
conflict with those of the President of the Tribunal.242 Overall, the Registry is broadly 
involved in the courts administration, and has considerable powers. Having a single 
Registrar at its head, and there being one deputy registrar, the Registry is organized in 
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236 See Article 8(3)(c) Directive for the Registry of the International Criminal Tribunal for Rwanda, 
31 May 2001; ICTY Rules of Detention (IT/38/REV.9), 21 July 2005, Rule 2. 
237 See Rules 44, 45 ICTY RPE; Rules 44-45 quater ICTR RPE. 
238 See Rule 46(C) ICTY RPE and Rule 46(D) ICTR RPE. Cf. also Tolbert (2004), supra note 2155, p. 
480. Chapter VI on disciplinary regimes for defence counsel will elaborate on the latter function. See 
Chapter VI, paragraph 6.4.2. As to the responsibilities of the Registry over the defence, cf. also supra, 
Chapter III, paragraph 3.2.2. 
239 See ICTY Sixth Annual Report (1999), par. 138. 
240 I.e., ‘[t]he terms and conditions of service of the Registrar shall be those of an Assistant Secretary-
General of the United Nations.’ Article 16(3) ICTR Statute; Article 17(3) ICTY Statute. 
241 See Rule 33(A) ICTY RPE; Rule 33(A) ICTR RPE. 
242 Cf. Tolbert (2004), supra note 2155, p. 481. Tolbert suggests that at the ICTY no difficulties have 
arisen in this respect, despite the existing risk, because of the ‘outstanding leadership’ of the people 
involved. (see ibid., p. 482). However, this is no satisfactory conclusion, as no court should depend 
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a hierarchical manner. Therefore, this organ alone makes the Tribunals more 
bureaucratic than coordinate. 243 

Obviously, for the ad hoc Tribunals it was nearly impossible to attract judges 
and prosecutors with previous experience in international criminal law or with the 
crimes that these Tribunals deal with. For the ICC, attracting personnel with 
international criminal law experience should already be easier. Therefore, this court 
could in principle attain a higher degree of professionalization. 

The ICC is fully independent of the United Nations. It is headed by a 
President who is responsible for the court’s “proper administration”. However, the 
Office of the Prosecutor functions outside the scope of his responsibility.244 Each 
Chambers division (Trial, Pre-Trial and Appeal) is headed by a President, each 
Chamber by a Presiding Judge.245 The Judges of the ICC are elected by the Assembly 
of States Parties and should qualify for the highest judicial positions in their home 
jurisdictions.246 Each Chamber should be allocated ‘an appropriate combination of 
expertise in criminal law and procedure and in international law’. The Trial and Pre-
Trial Chambers should mainly be comprised of judges with criminal trial experience.247 
In addition, legal and geographical diversity are taken into account.248 Potentially, a less 
experienced judge could be preferred over one more experienced, but whose 
nationality is already represented. Although more expertise is required from judges at 
the ICC than from those at the ICTY, in terms of hierarchy, there are no significant 
differences. 

The ICC’s Office of the Prosecutor is headed by the Prosecutor, and his 
Deputy Prosecutors.249 They are elected by the ASP250 and do not need to be former 
prosecutors, but may also be judges or defence counsel, as long as they have criminal 
trial experience. 251  This at least accounts for a degree of professionalization. The 
Prosecutor may initiate investigations on his own initiative, but may also act on the 
request of a State Party or the Security Council.252  

The Registry, headed by the Registrar, is in charge of the non-judicial aspects 
of the administration and servicing of the ICC.253 The Registrar and his Deputy are 
elected by the judges,254 function under the authority of the President255 and have 
more limited powers than at the ad hoc Tribunals. For instance, the ICC Registrar has 
no control over the allocation of resources of the Prosecution, or over prosecutorial 
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staff.256 Because responsibilities are better divided over the organs of the ICC, its 
Registry generates less bureaucracy and hierarchy than its counterpart at the ad hoc 
Tribunals.  

Thus, the organisational structure of the ad hoc Tribunals and the ICC 
involves hierarchical as well as bureaucratic elements. However, because the ad hoc 
Tribunals fall under the same umbrella of the UN,257 these are regarded as more 
obviousy bureaucratic than the ICC. Inevitably, some bureaucracy is necessary for any 
court to function effectively, either in a coordinate or in a hierarchical system.258 
Accordingly, not too much attention should be given to this aspect.  

Whether the structure of authority of international criminal courts is more 
hierarchical or coordinate also depends on the nature of the officials involved. The 
offices of the prosecution and the judiciary are largely occupied by legal professionals, 
even though the judges and the Prosecutor of the ICC may have had a different 
capacity in their domestic jurisdiction. Remarkably, the ad hoc Tribunals require no 
specific experience in criminal law in their potential judges. Furthermore, the main 
posts at international criminal courts are limited in duration.259 Prosecutors and deputy 
prosecutors may serve the ICC for a maximum of nine years, judges for a maximum 
of six or nine years. The President and Vice Presidents may stay in their office no 
longer than three years, but may be re-elected once. The Registrar and his Deputies 
may stay in their office for five years, and may be subject to one re-election.260 The 
ICTR Registrar serves a four-year term but can be reappointed without limits. 261 
Before the ICTR, permanent Judges serve for a four-year term, but may be re-
elected. 262  There will, therefore, always be a limitation on the degree of 
professionalism or specialization of the most important international criminal court 
officials,263 except of course, where they go from one international criminal court to 
another. This movement could enhance the professionalism of ICC officials. 
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(2000), supra note 213, p. 128. Who is the ruler in the context of international criminal law is not 
entirely clear, especially regarding the ad hoc Tribunals. It could either be their President, the UN 
Security Council or the UN Secretary-General to whom the President is obliged to report back on a 
yearly basis. 
259 Obviously, defence counsel fall outside the organisational framework of the ICC and the ad hoc 
Tribunals. Cf. supra, Chapter III. 
260 See Articles 42(4), 38(1), 36(9) and 43(5) ICC Statute. 
261 See Article 16(3) ICTR Statute. 
262 See Article 12bis(3) ICTR Statute. Ad litem judges serve the same maximum term, but may not be 
reelected. See Article 12ter(1)(e) ICTR Statute. The President and Vice-President serve a two-year 
term at most, but may be reelected once. See Rule 18(A) and 20 ICTR RPE; Rule 18(A) and 20 
ICTY RPE. 
263  Nevertheless, for the purposes of continuity and expedition, judges will preferably remain 
appointed to a case until it finishes, even if they were originally appointed ad litem for a limited 
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The Prosecutor maintains a monopoly over initiating investigations. The 
Registrar has far-reaching powers. The Presidents of these courts also dominate, 
exercising authority over the administration of justice as a whole of the ad hoc 
Tribunals and the ICC. Much power being vested in a few individuals epitomizes a 
“pyramidical” hierarchy. However, this pyramid is low and has a broad base, 
consisting of senior legal officers, legal officers and supportive staff.264  

One of the major impediments to the well-functioning of international 
criminal courts is the absence of an autonomous enforcement agency. Without the 
support and co-operation of states and international organizations, an international 
tribunal cannot function effectively.265 Without an international police force to take 
responsibility for fact-finding or the arrests of indicted persons,266 or, a facility to 
detain convicted persons and, instead, reliance upon “sentencing agreements” with 
states,267 the support of states and international organisations is vital and essential.268 
Cooperation with national authorities may not always work out successfully. 269 
Arguably, the absence of external supervisory bodies to the functioning of 
international criminal courts makes it easier for states to refuse cooperation.270 The 
structural framework in which international criminal courts operate is to that extent 
incomplete.  

Elements of the “hierarchical ideal” may prevail in terms of hierarchy and 
bureaucracy in the organizational structure of international courts. The lesser scope for 
professionalization in this context may mark an aspect of the coordinate ideal. Even so, 
it cannot be concluded that the structure of authority in international criminal courts is 
more connected to either Damaška’s hierarchical or to his coordinate ideal of 
officialdom. Damaška has emphasized that although one “organization of authority” 
may be more suitable for a certain model of proceedings than the other, the relation 

                                                                                                                       

duration. See, for instance, UN SC Resolution 1581 (UN Doc. S/RES/1581 (2005)), 18 January 
2005. The UN SC expected ‘that the extension of the terms of office of the ad litem judges 
concerned will enhance the effectiveness of trial proceedings and contribute towards ensuring the 
implementation of the Completion Strategy’. Cf. supra, note 8. 
264 In 2007, for instance, the ICTY counted 1144 staff members. See ICTY website, ICTY at a glance. 
For 2006/2007, the UN General Assembly authorized 1,042 posts for the ICTR. See ICTR website, 
General Information. In 2007, 465 staff members were working at the ICC. See Tenth Diplomatic 
Briefing, Information Package, 19 June 2007, available from the ICC website, p. 8. 
265 ICTY Sixth Annual Report (1999), par. 178. 
266 Cf. for instance, ICTY Fourth Annual Report (1997), par. 181 et seq. Cf. also ICTY App. Ch., 
Judgement, Tadić (Case No. IT-94-1-A), 15 July 1999, § 51. 
267 See Article 27 ICTY Statute; Article 26 ICTR Statute; Article 103 ICC Statute. Cf. also, Tolbert, 
David and Rydberg, Åsa, ‘Enforcement of Sentences’, in Richard May et al. (ed), Essays on ICTY 
procedure and evidence in honour of Gabrielle Kirk McDonald (The Hague: Kluwer Law International, 2001), 
pp. 533-543. These bilateral agreements can be found on the ICTR website. As of 2004, after the 
Security Council had encouraged states to enter into such agreements, ten states had signed such 
agreements with the ICTY. See ICTY Eleventh Annual Report, (UN Doc A/ 59/215), 16 August 
2004, par. 299. The twelfth report was silent on this number, but in 2006 the ICTY Registry 
concluded 10 more of such agreements. See ICTY Thirteenth Annual Report, (UN Doc. A/61/271), 
15 August 2006, par. 92. 
268 Cf. ICTY Fifth Annual Report (1998), par. 226. 
269 For instance, until more than a decade after the ICTY was set up, two very important accused, 
Karadžić and Mladić, remained at large. 
270 Cf. Damaška (2004), supra note 62, p. 1031. 
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‘between the organization of procedural authority and the object of proceedings’ is not 
self-evident. 271  Therefore, the position of the defence can be more effectively 
evaluated according to the existing proceedings of international criminal courts. The 
following compares these with the theoretical models of Damaška. 
 

4.3.4 Nature of Proceedings of the ICTY, the ICTR and the ICC 

4.3.4.1 Introduction 
As set out in the introduction, the procedural system of the ad hoc Tribunals as well as 
that of the ICC, like all existing legal systems, is hybrid.272 Moreover, in Akayesu, the 
ICTR Trial Chamber emphasized that the Statute does not oblige it ‘to apply any 
particular legal system’. 273  The identifiable common law and civil law features of 
international criminal proceedings have been comprehensively studied.274 The First 
Annual Report of the ICTY labelled its proceedings as predominantly adversarial.275 
Notwithstanding, the proceedings of the ad hoc Tribunals also contain features of an 
inquest. 276  The ICC Statute neither promotes an adversarial nor an inquisitorial 
approach for its proceedings. 277  It refrains from mentioning any domestic legal 
system-related principles whenever this can be avoided. For example, instead of 
including the Anglo-American legal concept of “contempt of court”, in the wording of 
the Statute, a similar concept is named “Offences against the administration of 
justice”.278 That makes it even more difficult to determine which element derives from 
which national legal system. Therefore, the following paragraph examines the different 
components of international criminal procedure along the lines of Damaška’s models.  
  
4.3.4.2 Conflict-Solving and Coordinate Features of International Criminal Procedure 
To determine which features of the proceedings of the ad hoc Tribunals and the ICC 
are conflict-solving, the extent to which the prosecution and, more particularly, the 

                                                 

271 See Damaška (1986), supra note 14, p. 69. 
272  In Tadić, for instance, the Trial Chamber held: ‘The International Tribunal, with its unique 
amalgam of civil law and common law features, does not strictly follow the procedure of civil law or 
common law jurisdictions.’ See ICTY Tr. Ch., Decision on the Defence Motion on Hearsay, Tadić 
(Case No. IT-96-1-T), 5 August 1996, § 14. 
273 Tr. Ch. Judgement, Akayesu, supra note 178, § 131. 
274 See, for instance, Fairlie, Megan, 'The Marriage of Common and Continental Law at the ICTY 
and its Progeny, Due Process Deficit', 4 International Criminal Law Review (2004), pp. 243-319; Ambos 
(2003), supra note 12. 
275 Cf. ICTY First Annual Report (1994), par. 71. 
276 Cf. for instance, Separate Opinion of Judge Stephen on Prosecution Motion for Production of 
Defence Witness Statements, Tadić (Case No. IT-96-1-T), 27 November 1996 (hereinafter: Separate 
Opinion of Judge Stephen). Cf., also, Morris, Virginia and Scharf, Michael P., An insider's guide to the 
International Criminal Tribunal for the Former Yugoslavia: a documentary history and analysis (Irvington-on-
Hudson, N.Y: Transnational Publishers, 1995), p. 158 and 181; Fairlie (2004), supra note 274, pp. 
243-245; Cassese (2003), supra note 136, p. 384 et seq.; Tochilovsky, Vladimir, 'International Criminal 
Justice: ''Strangers in the Foreign System''', 15 Criminal Law Forum (2004), pp. 319–344, p. 321, 322. 
277 Cf., for instance, Tochilovsky, Vladimir, 'Rules of Procedure for the International Criminal Court: 
Problems to Address in the Light of the Experience of the Ad Hoc Tribunals', Netherlands International 
Law Review (1999), pp. 343-360, p. 344. 
278 See Article 70 ICC Statute. Cf. infra, Chapter VI, paragraph 6.4.4. 
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defence are autonomous and the extent to which they can influence the form of the 
proceedings is analysed. It is not intended to portray each and every conflict-solving 
aspect of international criminal proceedings.279   

Each party has to present its own case to the judges during the trial. At the ad 
hoc Tribunals, the proceedings and the presentation of the evidence take place in a 
strict order.280 After both parties’ opening statements,281 first, the prosecution will 
present its case. After it has finished the presentation of its case, the defence will have 
its turn.282 Witnesses of each party will be examined in chief and subsequently be 
cross-examined by the other party. The trial ends with each party giving a closing 
argument, if they so wish. 283  Thus, the proceedings of the ad hoc Tribunals are 
unquestionably structured as a contest in which two opposing cases will be presented. 
How proceedings before the ICC will be conducted is not specifically outlined. Article 
64(3)(a) of the ICC Statute provides that the Trial Chamber will ‘[c]onfer with the 
parties and adopt such procedures as are necessary to facilitate the fair and expeditious 
conduct of the proceedings’. 284  There is no specific order of the presentation of 
evidence. When the presiding judge refrains from giving directions, Rule 140(1) of the 
ICC RPE leaves the manner and order of the presentation of the evidence to the 
parties.285 Nevertheless, whatever the order of the presentation of the evidence, it is 
likely that the prosecution and the defence will each present their case separately at the 
ICC.  

This may follow from the fact that where fact-finding is concerned, not only 
the prosecution or other officials are responsible for investigations. The defence is 
supposed to conduct its own investigations and is assigned one or more investigators 
to this purpose. As both parties are responsible for gathering the evidence for their 
respective cases, it is more than likely, and arguably inevitable, that they will each get a 
chance to present their case. Pursuant to Rule 20(1)(b) ICC RPE, the Registrar must 
provide defence counsel with ‘support for professional investigators necessary for the 
efficient and effective conduct of the defence.’ Providing defence counsel with the 
means to conduct their own investigations enhances the autonomous position of the 
defence and is therefore a conflict-solving feature of international criminal 
proceedings. Additionally, this may appear to be in line with the coordinate model of 
proceedings. However, the ICC requires that the investigators should be 
‘professionals’ with over ten years of relevant investigating experience. This somewhat 
diminishes the autonomy of the defence in terms of choice.286 At the ad hoc Tribunals, 

                                                 

279 Some aspects are given more particular attention in other chapters. For example, the extent to 
which the prosecution and the defence are procedural equals is examined in Chapter V. 
280 See Rules 84-86, especially Rule 85(A) ICTY RPE; Rules 84-86, especially Rule 85(A) ICTR RPE. 
281 The Defence can choose to have its opening statement after the Prosecution’s opening statement, 
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ICTY RPE; Rule 84 ICTR RPE. 
282 See Rule 85(A) ICTY RPE; Rule 85(A) ICTR RPE. 
283 Rule 86 ICTY RPE; Rule 86 ICTR RPE. 
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determines the order and conditions of the presentation of evidence for the confirmation hearing. 
285 The presiding judge will interfere however, if the parties are unable to reach an agreement. 
286 See Regulations of Registry of the ICC (ICC-BD/03-01-06-Rev. 1), Regulation 137. 
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there are few and less significant requirements as to investigators for the defence.287 
Therefore, the fact that the ICC assigns professional investigators to defence counsel 
could be an element of the hierarchical ideal that favours professional officials to be in 
charge of the investigations.288 

The judges before the Tribunals have little knowledge of the case beforehand. 
As they have no dossier to rely on, they largely depend on the two parties bringing out 
contesting views while presenting their version of the facts during trial. This is also a 
conflict-solving feature. The trial is the most important stage of proceedings, where 
most of the evidence is presented. Nonetheless, judges are provided with some 
materials (the parties’ briefs, summarized witness statements, et cetera) before the trial 
starts.289 Affording judges some information has been deemed necessary in the context 
of international criminal law. International criminal cases are generally too voluminous 
to process without any prior knowledge of what the parties will present and focus on. 
Nonetheless, the information is still far from that which judges in civil law countries 
would have at the start of a trial. Therefore, the presentation of the facts along the 
lines of a contest is still a paramount feature. 

There remains room for judges to intervene with the adversaries. Judges may 
pose questions to witnesses at any stage.290 This intervention, especially under cross-
examination, may impair a specific sequence of questioning that may have been 
tactically prepared by a party. However, the degree to which it impinges upon the 
contest between the parties depends on how this power is used. For instance, when 
judges intervene as a last resort where parties fail to present their evidence effectively, 
it may leave the core nature of the contest intact.291 Even so, in Hadžihasanović and 
Kubura, defence counsel criticized a number of questions the ICTY Trial Chamber had 
posed to witnesses, such as questions ‘with the apparent purpose of depriving answers 
provided to the Parties of their weight or relevance’, and argued that these questions 
did not meet the interests of justice.292 The Chamber reasoned that it had no other 
option because of its truth-finding duty than to question witnesses the way it did.293 At 
the ICC, judicial interference in the line of questioning of parties is largely avoided 
through Rule 140(2)(c) of the ICC RPE stipulating that the judges will only put 
questions to a witness before or after a party questions him.294 Nevertheless, questions 
whenever posed may still interfere with the goals the parties were pursuing through 
questioning a witness. Therefore, the ICC Rule does not eliminate all interference with 
the party contest. 

                                                 

287 On requirements for defence investigators see supra, Chapter II, paragraph 2.4.3. 
288 Cf. Damaška (1986), supra note 14, p. 53, 54. Notwithstanding, the fact that the ICC assigns 
investigators to the defence is clearly an element favouring contest proceedings. 
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Objective in its Questions Addressed to Witnesses, Hadžihasanović and Kubura (Case No. IT-01-47), 4 
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Evidence will be exchanged between the parties before trial, on the basis of 
disclosure obligations.295 In Tadić, Judge Stephen argued that the distinctive disclosure 
obligations of the prosecution and the defence that the ICTY initially employed were 
in line with adversarial common law systems. A trial is considered fair on the 
condition that the prosecution informs the accused of the allegations and evidence 
against him before his trial starts. The accused is not under any obligation to assist the 
prosecution in making out its case.296  Generally in common law proceedings, the 
prosecution has broader disclosure obligations towards the defence than vice versa, 
even though this difference may be contrary to the idea of a fully equal contest. 
However, at the ad hoc Tribunals the disclosure obligations of the prosecution and 
defence have become more equal since the first trials started, for the very reason of 
enhancing the contest features in terms of procedural equality of the parties. 
According to Damaška, some features of the Anglo-American legal system may divert 
from a forensic contest, because Anglo-American governments have not been as keen 
on ‘adjusting procedural form to its animating purposes’ as European Continental 
governments. 297  This explains, for instance, why civil proceedings in Continental 
European states may contain purer contest elements than civil proceedings in the 
US.298 The reason why the Tribunals sought to equalize the disclosure obligations 
between the defence and the prosecution rather than keeping them asymmetric, could 
be that, like Continental European states, they favour an instrumentalist approach to 
procedural law. Chapter V further explores whether upholding equal disclosure 
obligations is desirable in international criminal justice.299 But, whatever answer will be 
provided, without doubt, having equal disclosure obligations is a conflict-solving trait 
of the proceedings of the ad hoc Tribunals.  

At the ad hoc Tribunals, the accused may voluntarily appear as a witness in his 
own defence.300 In addition, after the opening statement(s), the ICTY allows him to 
make an unsworn statement upon which contents he may not be cross-examined.301 
According to Damaška, a voluntary appearance of an accused as a witness in his 
proceedings will not be likely to distort contest proceedings, especially where his 
judges are experienced professionals. They should realize that an accused is more 
tempted to misinform them than a regular witness.302 Where an accused is forced to 
testify in his own proceedings, he becomes “a means of proof”, which diminishes his 
control over his tactical interest. 303  Therefore, the voluntariness for accused in 
international criminal proceedings to testify is a conflict-solving trait that enhances his 
                                                 

295 See Rules 66-70 ICTY RPE; Rules 66-70 ICTR RPE. 
296 See Separate Opinion of Judge Stephen, Tadić, supra note 276. See also Chapter V Equality of 
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autonomy. It could however be argued that the “unsworn statement” as allowed at the 
ICTY undermines the contest. The accused is afforded an opportunity to speak 
without the prosecution being able to cross-examine him on the merits of his 
statement. 

What may also signal the accused’s control over proceedings is that under the 
RPE of the ad hoc Tribunals, where the accused pleads not guilty, he will have a full 
trial.304 Conversely, if he pleads guilty, the trial phase is avoided and the sentencing 
phase initiated.305 Where the initiation of a trial depends on the plea of the accused, 
this is generally indicative of a conflict-solving attitude. 306  The incentives for the 
Tribunals to promote guilty pleas are obvious. It will spare victims ‘the trauma and 
emotions of trial’.307 If the perpetrator admits his crimes, this may help to give victims 
and their relatives closure.308 Additionally, it saves the Tribunals the time, resources 
and effort of a long trial. This was acknowledged in Erdemović when the ICTY was 
confronted with a plea agreement for the first time.309 In consequence, accused have 
been encouraged to admit their guilt.310 However, the ad hoc Tribunals will not allow 
the saving of resources to prevail over the quality of justice.311 Guilty pleas are deemed 
particularly important in confirming the truth of the charges. As touched upon in 
paragraph 4.3.2, this, in addition to the accused taking responsibility for his actions, 
may further reconciliation. 312  However, the ICTY in Deronjić stressed that a 
disadvantage of a plea agreement is that the revelation of the truth is limited to the 
contents of the plea agreement. 313  Similarly, in Nikolić, it was advanced that ‘the 
fulfilment of the mandate of the Tribunal, including the establishment of a complete 
and accurate record of the crimes committed in the former Yugoslavia, must not be 
compromised.’314 In the US, however, it is deemed that a guilty plea is more likely to 
render a truthful outcome than a (jury) trial to the extent that it may prevent a wrong 
verdict and therefore enhances the legitimacy of the legal system.315 On the other 
hand, it is also acknowledged that plea bargains block the adversary system’s ‘noble 

                                                 

304 CF. Rule 62(A)(v) ICTY RPE; Rule 62(A)(iv) ICTR RPE. 
305 See Rule 62bis ICTY RPE; Rule 62(B) ICTR RPE. 
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315 See Fisher, George, 'Plea Bargaining's Triumph', 109 Yale Law Journal (2000), pp. 857-1086, p. 
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clash for truth’. 316  International criminal courts encounter other challenges than 
national courts. They foster high aspirations. They are not only expected to do justice, 
but also to bring peace and reconciliation to victims and communities that suffered 
severely from war crimes, crimes against humanity or genocide. 317  Therefore, 
international criminal courts are cautious about having the parties, an organ of the 
Tribunal itself and a self-proclaimed perpetrator of atrocities, strike a deal without 
scrutinizing the contents of this ‘deal’ considerably. Not surprisingly therefore, for 
instance, in Nikolić, the ICTY advanced that where a plea agreement does not 
comprise ‘the totality of an individuals [sic] criminal conduct’ or does not reflect the 
seriousness of the crimes, ‘questions may arise as to whether justice is in fact being 
done.’318 Perpetrators of international humanitarian law violations should not be held 
accountable for only a portion of the crimes they have actually committed.319 This 
attitude toward plea agreements also surfaces in the Statute of the ICC. Before the 
ICC, a plea of guilty or not guilty may also be made at the start of proceedings.320 
However, where an accused admits his guilt, the judges may request the prosecutor to 
produce more evidence or even order a regular trial if the interests of justice, and of 
victims in particular, require ‘a more complete presentation of the facts of the case’.321 
Thus, a considerate amount of judicial control, especially over sentencing, and 
awareness of how plea agreements may reflect on victims of international 
humanitarian crimes, is incorporated in the plea system of international criminal 
courts. Judges spend considerable time to assess the facts asserted in the plea 
agreement, and the punishment proposed by the parties. The guilty plea is not 
considered to be merely a quick party solution to alleviate pressure on the system. 
Rather, it should produce the truth and construct a historical record of proceedings.322 
This limits the conflict-solving character of plea-bargaining at international criminal 
courts.  

This may also account for why, whereas in the adversarial system of the 
United States, a guilty plea generally offers the accused the advantage of a more lenient 
sentence or may even diminish charges,323 the judges of the ad hoc Tribunals have been 
hesitant to compensate accused for their admission of guilt and cooperation with the 
prosecution. In the first cases before the ad hoc Tribunals, no mitigated sentences in 
return for guilty pleas and cooperation were provided.324 In Kambanda, rather than 
compensating the accused for his plea of guilty and his substantive cooperation with 
the prosecution, 325  the ICTR imposed the highest possible sentence, life 
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 132 

imprisonment, 326  on the accused. 327  If Kambanda’s guilty plea had resulted in a 
substantive mitigation of his sentence, it is likely that more accused would have 
pleaded guilty at the ICTR. In Jelisić, the ICTY issued a 40-year prison sentence.328 
Considering the age of the accused, this equalled a life sentence.329 His guilty plea was 
considered of too little weight to mitigate his sentence. The Chamber could not 
perceive remorse and seemed to suspect that the sole motivation to make the plea had 
been to obtain a more lenient sentence. The plea was made after it became clear that 
there were photographs in evidence which showed the accused while committing the 
crimes he was accused of.330 Damaška argued that the ad hoc Tribunals and the ICC 
tend to regard a plea of guilty from the accused as his confession. This is somewhat 
similar to an inquisitorial approach.331 Pursuant to US Federal law, a defendant may 
withdraw his guilty plea if the judge rejects the plea agreement between the parties.332 
Plea agreements are dealt with as quasi-contracts in the Anglo-American context.333 
The approach in international criminal proceedings is different. Bargaining, imposing a 
lesser sentence for cooperating with the prosecution, was only hesitantly introduced in 
international criminal justice. In Todorović, the accused received substantial mitigation 
of his sentence. His timely plea of guilt and his substantial cooperation with the 
Prosecutor were most important as mitigating factors. His expression of remorse, as it 
was considered to be sincere, was also a mitigating circumstance.334 But sentencing 
recommendations by the parties have not always been followed.335 In Plavšić, given her 
leadership position, her admittance of guilt was expected to substantially contribute to 
reconciliation.336 It led the Trial Chamber to impose a more lenient sentence than the 
proposal of the prosecution.337 In Nikolić, the Trial Chamber imposed a sentence that 
exceeded the range the parties had proposed.338 Because of the gravity of the offences 
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involved in international criminal proceedings and because international criminal 
courts aim to prosecute those individuals that allegedly bear the most responsibility for 
these crimes, and seek to deter others and promote national reconciliation, 339 
mitigating a sentence purely because of an admission of guilt may seem 
unwarranted.340 

Whereas in the adversarial system of the United States the vast majority of all 
prosecutions result in a plea agreement,341 only a minority of accused pleaded guilty 
before the ad hoc Tribunals.342 The inquest features of the guilty plea procedure at 
international criminal courts may be to blame. 

In Erdemović, the ICTY Trial Chamber acknowledged that the procedures of the 
ICTY formally acknowledge the right of an accused ‘to adopt his own defence 
strategy’ which right is equally established in common law systems.343 If an accused 
can await and prepare for his trial in freedom, this as well signifies his autonomy. 
Initially, provisional release could only be granted ‘in exceptional circumstances’.344 
After this requirement was removed,345 at the ICTY, provisional release was granted 
more often, on the condition that the accused would not pose any danger to others 
and would be likely to appear at his trial.346 At the ICTR, which equally provides for 

                                                                                                                       

international criminal justice has been extensively covered in legal literature. See, for instance, 
Damaška (2004), supra note 62; Combs, Nancy Amoury, 'Procuring Guilty Pleas for International 
Crimes: The Limited Influence of Sentence Discounts', 59 Vanderbilt Law Review (2006), pp. 69-151; 
Tieger, Alan and Shin, Milbert, 'Plea Agreements in the ICTY: Purpose, Effects and Propriety', 3 
JICJ (2005), pp. 666 - 679; Dixon, Rodney and Demirdjian, Alexis, 'Advising Defendants about 
Guilty Pleas before International Courts', 3 JICJ (2005), pp. 680 - 694; Salter, Michael and Eastwood, 
Maggi, 'Negotiating Nolle Prosequi at Nuremberg: The Case of Captain Zimmer', 3 JICJ (2005), pp. 
649-665; Henham, Ralph and Drumbl, Mark, 'Plea Bargaining at the International Criminal Tribunal 
for the Former Yugoslavia', 16 Criminal Law Forum (2005), March 2005, pp. 49-87; Scharf, Michael P., 
'Trading Justice for Efficiency: Plea-Bargaining and International Tribunals', 2 JICJ (2004), pp. 1070-
1081. 
339 Cf. Judgement and Sentence, Kambanda, supra note 176, §§ 26-28. 
340 It has also been argued that international criminal courts should render at least equally severe 
punishments as national courts for a similar crime. Otherwise their verdicts would not lack deterrent 
effect and would not contribute to the aim of retribution. See, for instance, Judgement, Furundžija, 
supra note 149, §§ 225-226.  
341 Above 90 percent of all criminal cases and between 70 and 85 percent of all felony cases ends up 
in a plea agreement in the US. See, for instance, Brady v. United States, supra note 44, p. 752, footnote 
10; and, Fisher (2000), supra note 315, pp. 1012-1013. 
342 At the moment of writing, at the ICTR a total number of 8 accused have pleaded guilty. At the 
ICTY, 19 persons have pleaded guilty. At the ICTY, their sentences range from 3 to 20 years (this 
does not include Jelisić who pleaded guilty a month before the start of his trial and was tried 
nonetheless; because there was substantial evidence (pictures of him committing crimes) his plea was 
given only relative weight; he was sentenced to 40 years in prison; cf. App. Ch. Judgement, Jelisić, 
supra note 328, §§ 119-123). 
343 See Sentencing Judgement, Erdemović, supra note 150, § 13. 
344 Rule 65(B) ICTY RPE; Rule 65(B) ICTR RPE. 
345 The exceptional circumstances clause was removed from Rule 65 ICTY RPE in Revision 17 in 
1999; and from Rule 65 of the ICTR RPE in 2003. The same requirement was removed from Rule 
40bis of the ICTY and ICTR RPE, dealing with the provisional detention of suspects. 
346 Soon after the amendment, three accused were provisionally released in Simić et al. See ICTY, Tr. 
Ch. III, Decision on Milan Simić's Application for Provisional Release, Simić et al. (Case No. IT-95-
9), 29 May 2000; ICTY, Tr. Ch. III, Decision on Miroslav Tadić's Application for provisional 
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it,347 not a single accused has been provisionally released. The ICC’s RPE do not 
require “exceptional circumstances” for providing “conditional” release.348 . The ICC 
Pre-Trial Chamber can impose a number of conditions on an accused to be released, 
including travel limitations, restraints to visit certain people or places, to contact 
witnesses or victims, or to engage in particular professional activities. The Chamber 
can also demand the accused to post bond or provide another security.349 

If an accused does not have to await his trial in custody, this could indicate that 
he is not merely regarded as an object of his proceedings, but as a serious participant 
in them. Since the ICTR has never granted provisional release to any accused, the Rule 
providing for it remains a dead letter. This reveals a policy-implementing attitude. The 
ICTY has a more conflict-solving attitude in this respect. Whether the ICC will in fact 
grant conditional release remains to be seen. 

In addition to conflict-solving features, the proceedings of the ad hoc 
Tribunals and the ICC may also contain coordinate features. In the coordinate ideal, 
amici curiae are ‘welcome assistants’ to the unprepared-decision makers. 350  In 
international criminal proceedings, judges may request or allow states, organisations or 
private individuals to submit their observations as amicus curiae. 351  But, Damaška’s 
policy-implementing model also allows citizens to voice opinions as amici curiae on 
specific issues, ‘so that new channels of procedural input are carved out’.352 Whether 
this feature in the international criminal context functions more in a coordinate way or 
in a policy-implementing manner, is not perhaps of great relevance to this study, but 
deserves more research. 

In Kayishema and Ruzindana, the ICTR Appeals Chamber noted that ‘both 
Parties relied predominantly upon the testimony of witnesses brought before this 
Chamber in order to establish their respective cases.’353 This could be attributed to the 
fact that ‘the organisers and perpetrators of the massacres that occurred in Rwanda in 
1994 left little documentation behind.’354 In the coordinate ideal, live testimony is 
preferred over written witness statements, due to the absence of officials to preserve 
or retrieve documents and because lay persons are decision makers.355 In international 
criminal justice, professional judges are adjudicators of fact and of law, and the 
Registry may preserve evidential material. 356  The same preference is therefore 
unnecessary. To some extent, written evidence is accepted in international criminal 
justice. The ad hoc Tribunals accept written witness statements regarding testimony on 

                                                                                                                       

Release, Simić et al. (Case No. IT-95-9), 4 April 2000; ICTY, Tr. Ch. III, Decision on Simo Zaric's 
Application for provisional Release, Simić et al. (Case No. IT-95-9), 4 April 2000. Cf. ICTY Seventh 
Annual Report (UN Doc. A/55/273), 26 July 2000, par. 15. 
347 See Rule 65 ICTR RPE. 
348 See Rule 118 ICC RPE. 
349 Rule 119 ICC RPE. 
350 See Damaška (1986), supra note 14, p. 63. 
351 See Rule 74 ICTR RPE; Rule 74 ICTY RPE; Rule 103(1) ICC RPE. The ICC also grants the 
parties the opportunity to respond to the amicus curiae briefs. See Rule 101(2) ICC RPE. 
352 Damaška (1986), supra note 14, p. 153. 
353 ICTR App. Ch., Judgement (Reasons), Kayishema and Ruzindana (Case No. ICTR-95-1-A), 1 June 
2001, § 65. 
354 Idem. 
355 Cf. Damaška (1986), supra note 14, p. 61. 
356 See Rule 138 ICC RPE; Rule 81 ICTR RPE; Rule 81 ICTY RPE. 
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relevant circumstances that do not directly relate to the specific criminal conduct the 
accused is charged with. For example, testimony on the political background of the 
conflict.357 The Tribunals will not on such statements if there is ‘an overriding public 
interest’ in oral presentation of the evidence, if ‘its nature and source renders it 
unreliable’, or if other factors require that the witness attends for cross-examination.358 
The ad hoc Tribunals and the ICC generally prefer live testimony over written witness 
statement evidence.359 An important reason for the ad hoc Tribunals to prefer oral 
testimony over written witness statements is their belief that the parties’ cross-
examination of witnesses at trial discloses the truth.360 According to the ICTR Trial 
Chamber in Akayesu, the reliability and probative value of written witness statements 
taken down by prosecution investigators is far less than the reliability of ‘direct sworn 
testimony before the Chamber, the truth of which has been subjected to the test of 
cross-examination.’361 Cross-examination as a means of evidence examination is not 
incompatible with policy-implementing objectives, but it is more likely to advance 
conflict-solving objectives.362 It may not be as important in ICC proceedings. The 
term “cross-examination” is absent in the RPE and Statute of the ICC.The parties and 
the judges will each have a separate opportunity to question witnesses.363 Much will 
depend on the intensity with which judges will question witnesses at the ICC. The 
more intensely judges search for the truth ex officio, the more proceedings will become 
an inquest rather than a contest.364 

The ad hoc Tribunals and the ICC have no investigative judge. The Prosecutor 
bears responsibility for gathering evidence and formulating an indictment.365 In the 
absence of a jury, ‘no technical rules for the admissibility of evidence’ are necessary.366 
Unlike a jury, professional judges will be able to disregard evidence which after its 
presentation turns out to be unreliable.367 Therefore, the law of evidence is relatively 

                                                 

357 See, for instance, Rules 71, 92bis and 92quater ICTY RPE; Rules 71 and 92bis ICTR RPE. Witness 
statements of deceased witnesses were strictly selected in ICTR Tr. Ch. I, Decision on Admission of 
Statements of Deceased Witnesses, Bagosora et al. (Case No. ICTR-98-41-T ), 19 January 2005. 
358 See Rule 92bis (A)(ii) ICTY RPE; Rule 92bis(A)(ii) ICTR RPE. 
359 See Article 69(2) ICC Statute, Rules 67 and 68 ICC RPE; Rule 90(A) ICTR RPE; Rule 89(F) 
ICTY RPE. Cf. also Tr. Ch. Judgement, Akayesu, supra note 178, § 137. 
360 Cf. Rules 71(C), 85(B), 90(G) and 94bis(B)(iii) ICTR RPE; Rules 71(C), 85(B) and 94bis ICTY 
RPE. 
361 Tr. Ch. Judgement, Akayesu, supra note 178, § 137. 
362 See Damaška (1986), supra note 14, p. 96. 
363 See Rule 140 ICC RPE. It is stipulated that the prosecution and the defence may only question 
the witness about “relevant matters”. See Rule 140(2)(b). 
364 Cf. Swart, supra note 137, p. 110. 
365 See Rules 39-43 ICTY RPE; Rules 39-43 ICTR RPE. 
366 No jury needs ‘to be shielded from irrelevancies or given guidance as to the weight of the 
evidence they have heard.’ See ICTY First Annual Report (1994), par. 72. For a different view on the 
non-technicality of evidentiary rules before the ad hoc Tribunals, see Zahar, Alexander and Sluiter, 
Göran, International Criminal Law: a Critical Introduction (Oxford UK; New York: Oxford University 
Press, 2008), par. 10.2. 
367 Cf. also Transcript, Tadić (Case No. IT-94-1), 26 June 1996, p. 3366, where the presiding judge 
further argued: ‘We Judges intentionally and specifically in drafting the Rules of Evidence provide for 
the opportunity in 89(D) […] that a Chamber may exclude evidence if its probative value is 
substantially outweighed by the need to ensure a fair trial.’ 
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uncomplicated.368 Another consequence of the absence of a jury as a finder of fact in 
proceedings is that it diminishes the need for an expeditious and compact trial.369 This 
may be a real disadvantage. 

In the hierarchical ideal, judgements are a unanimous determination by an 
abstract institution comprised of individuals. In the coordinate ideal, they are 
individual pronouncements. This means that dissenting opinions are perfectly 
acceptable.370 While requiring a majority verdict, international criminal courts allow 
judges to voice separate and dissenting opinions individually.371 The Trial Chamber of 
the ICC should nonetheless strive for unanimous decisions.372 
 
4.3.4.3 Policy-Implementing and Hierarchical Features of International Criminal Procedure 
Initially, the procedure of the ad hoc Tribunals deviated from adversarial systems in 
important ways. There was no plea-bargaining at first. 373  After a few years, the 
slowness of proceedings, the length of detention of the accused and the costs involved, 
especially if the Tribunals would continue at this pace in fulfilling their mandates, 
became a major concern.374 When changes were considered, it was emphasized that 
procedural rules should not just ensure ’the proper protection of the rights of the 
accused’, but they should also fulfil ‘the obligation of the Tribunal to the international 
community to conduct trials fairly and expeditiously.’ 375  Judges of the Tribunals 
claimed that the protracted nature of the proceedings resulted from the little control 
that judges could exercise over proceedings.376 It resulted in different measures to 
expedite proceedings, many of which could be indicative of a policy-implementing 
attitude. 

There are several examples of judicial control over proceedings. The 
production of evidence is not left to the parties alone. At the ad hoc Tribunals and the 
ICC, judges may order the parties to produce additional evidence.377 It was argued that 
this would serve the interests of justice on an international level, and would hardly 
diminish the parties’ rights, if at all.378 In addition, the Trial Chamber controls ‘the 
                                                 

368 The evidence itself, however, is more complicated than in ‘regular’ domestic trials. ‘Because this is 
a war crimes tribunal, since we will be hearing cases involving serious violations of international 
humanitarian law, there is more that has to be offered than in a typical murder trial […]. You have to 
put it in the context of an international or armed conflict […]. So, in order for the Prosecutor to 
establish guilt, it must do more than just place the accused at the scene or offer evidence that 
someone saw the accused commit an offence. They have to go further’. Transcript, Tadić (Case No. 
IT-94-1), 16 July 1996, p. 3391. 
369 No inconvenience is caused in terms of keeping citizens from their work or from influencing each 
other outside the courtroom. 
370 See Damaška (1986), supra note 14, p. 18 and 24. 
371 See, for instance, Article 23(2) ICTY Statute; Article 22(2) ICTR Statute; Articles 74 and 83(4) 
ICC Statute.  
372 See Article 74(3) ICC Statute. 
373 ICTY First Annual Report (1994), par. 74. See supra note 338.  
374 Expert Report, supra note 135, par. 35. 
375 See ICTY Sixth Annual Report (1999), par. 116. 
376 Cf. Expert Report, supra note 135, par. 77 et seq. 
377 See Rule 98 ICTY RPE; Rule 98 ICTR RPE; Article 64(6)(d) ICC Statute and Rule 84 ICC RPE. 
An exception to this Rule is incorporated in Rule 70(3) ICTY RPE, Rule 70(3) ICTR RPE and Rule 
82(2) ICC RPE. 
378 See ICTY First Annual Report (1994), par. 73. 
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mode and order of interrogating witnesses and presenting evidence’.379 They can also 
set time limits on cross-examination and examination-in-chief. The most policy-
implementing characteristic in this respect is the fact that judges may summon 
witnesses on their own initiative.380 

At the ad hoc Tribunals, status conferences are organized in the pre-trial phase 
to ‘ensure expeditious preparation for trial’ 381  and ‘to ensure expeditious trial 
proceedings’. 382  In addition, pre-trial and pre-defence conferences have been 
introduced. At these conferences, the counts charged in the indictment are discussed 
and the parties submit the amount of evidence they propose to present ‘in the interest 
of a fair and expeditious trial’.383 At the ICTY, a “pre-trial Judge” should ‘coordinate 
communication between the parties during the pre-trial phase’ and ‘ensure that the 
proceedings are not unduly delayed’. To this end, he ‘shall take any measure necessary 
to prepare the case for a fair and expeditious trial.’384 The ICC‘s Pre-Trial Chamber 
has various duties,385 including examining requests of the Prosecutor to proceed with a 
particular investigation386 and holding a confirmation hearing of the charges.387 ‘In 
order to facilitate the fair and expeditious conduct of the proceedings’, the Trial 
Chamber may organize status conferences whenever necessary. 388  According to 
Damaška, pre-trial conferences may ‘function as vehicles for the expansion of judicial 
control.’ Parties may feel compelled to settle ‘for the sake of larger interests, including 
bureaucratic concern with smooth case-flow management.’ This is ‘repugnant to the 
reactive state.’389 Since the pre-trial meetings in international criminal justice mainly 
take place for efficiency reasons, it more resembles policy-implementing proceedings 
than contest proceedings. However, even though the institution of the pre-trial judge 
at the ICTY may increase judicial control, it is debatable whether this influences the 
strategy choices of the parties to such a degree that the contest becomes notably 
tainted. If merely facilitating a more efficient contest, these measures are not 
necessarily policy-implementing. 

Written witness statements are allowed as evidence since the end of 2000 at the 
ICTY and since the second half of 2002 at the ICTR, albeit on the condition that they 
do not concern the specific acts and conduct of the accused. In addition, if an 
‘overriding public interest’ would require this evidence to be presented orally, or if its 
nature and source would make it unreliable or if it would be prejudicial rather than of 
probative value, the written statement will not be accepted as evidence.390 Between 
1998 and 2000, a Rule was introduced to provide for the use of affidavit evidence as to 
                                                 

379 Rule 90(F) ICTR RPE; Rule 90(F) ICTY RPE. 
380 See Rule 98 ICTY RPE; Rule 98 ICTR RPE. 
381 Rule 65bis(A)(i) ICTY RPE. 
382 Rule 65bis(A) ICTR RPE. 
383 Cf. Rules 73bis and 73ter ICTY RPE. Rules 73bis and 73ter ICTR RPE do not mention the interest 
of a fair trial but simply provide that judges may order the parties to shorten the length of 
examinations, to reduce the number of witnesses, et cetera. 
384 See Rule 65ter ICTY RPE. 
385 See Article 56 et seq. ICC Statute. 
386 See Article 15 ICC Statute. 
387 See Article 61 ICC Statute Rule 121 et seq. ICC RPE  
388 See Rule 132 ICC RPE. 
389 Damaška (1986), supra note 14, p. 134. 
390 See Rule 92bis ICTY RPE; Rule 92bis ICTR RPE. 
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disputed facts in order to expedite proceedings.391 For written witness statements to 
be accepted as evidence, declarations cannot simply be drawn up by the parties. Either 
a state official or a Tribunal official appointed by the Registrar should attend whilst the 
witness is making a statement.392 This is a hierarchical element. 

The ICC’s Prosecutor has the duty to look for exculpatory as well as 
incriminating circumstances when investigating a case. 393  This duty to look for 
exculpatory evidence is not embodied in the RPE394 or the Statutes of the ad hoc 
Tribunals, but has been established in their case law. It has even been described as 
“one of the most onerous responsibilities of the Prosecution”.395 In Kupreškić et al. the 
ICTY Trial Chamber stressed that ‘the Prosecutor of the Tribunal is not, or not only, a 
Party to adversarial proceedings but is an organ of the Tribunal and an organ of 
international criminal justice whose object is not simply to secure a conviction but to 
present the case for the Prosecution, which includes not only inculpatory, but also 
exculpatory evidence, in order to assist the Chamber to discover the truth in a judicial 
setting’.396 This diminishes the chances for the prosecution to ‘win’ the contest. It 
therefore derogates from contest proceedings and amounts to a policy-implementing 
feature. 

At the ICTR, Judge Shahabuddeen argued that the Prosecutor’s role in 
international criminal proceedings is ‘founded on the adversarial model’397 and as a 
party, he ‘is not required to be neutral in a case’. Nonetheless, he is not considered to 
be “a partisan” either.398 His obligation to disclose all exculpatory material to the 
defence implies ‘that, while a prosecution must be conducted vigorously, there is room 
for the injunction that prosecuting counsel "ought to bear themselves rather in the 
character of ministers of justice assisting in the administration of justice"’.399  

The fact that the ICC permits participation of victims in its proceedings may 
interfere with the two-party contest. 400  Particularly when victims support the 

                                                 

391 Rule 94ter ICTY RPE. See ICTY Sixth Annual Report (1999), par. 116. 
392 See Rule 92bis (B) ICTY; Rule 92bis ICTR RPE. Cf. also ICTR Tr. Ch. I, Decision on Bagosora 
Defence Request for Court to Direct ICTR Registrar to Attend Kigali on Mission to Witness Signing 
of Defence Witness Statement(s), Bagosora et al (Case No. ICTR-98-41-T), 20 February 2007. 
393 See Article 54(1)(a) ICC Statute. 
394 Only the prosecutor’s duty to disclose exculpatory evidence to the defence has been incorporated 
in the RPE of the ad hoc Tribunals. See Rule 68 ICTY RPE; Rule 68 ICTR RPE. On disclosure 
obligations of the prosecutor as against those of the defence, cf. infra Chapter V, paragraph 5.6. 
395 See, for instance, ICTY Tr. Ch. II, Decision on "Motion for relief from rule 68 violations by the 
prosecutor and for sanctions to be imposed pursuant to rule 68bis and motion for adjournment while 
matters affecting justice and a fair trial can be resolved", Brđanin and Župljanin (Case No. IT-99-36), 
30 October 2002, § 23; ICTY Tr. Ch., Decision on the Production of Discovery Materials, Blaškić 
(Case No. IT-95-14-PT), 27 January 1997, § 50. 
396 ICTY Tr. Ch., Decision on Communication between the Parties and their Witnesses, Kupreškić et 
al. (Case No. IT-95-16), 21 September 1998, p. 3, § ii. The Chamber noted in this decision that 
during court session breaks, parties may not without permission of the Chamber talk to ‘their’ 
witness, as this may influence the witness and distort the truth. 
397  ICTR App. Ch., Decision (Prosecutor's Request for Review or Reconsideration). Separate 
Opinion of Judge Shahabuddeen, Barayagwiza, supra note 35, § 67. 
398 Ibid., § 68. 
399 Idem. 
400 See, for instance, Articles 15(3) and 19(3) ICC Statute and Rules 89-93 ICC RPE. Victims before 
the ICC have a right to legal assistance and will in most cases be legally represented. 
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prosecution case, their participation could affect the procedural balance to the 
detriment of the defence. Plainly, a policy-implementing element. 

An influential amendment to the proceedings of the ad hoc Tribunals is the 
amalgamation of the sentencing and guilt establishment stages. As a result, an accused 
who remains silent throughout his trial also forfeits the opportunity to submit for a 
lenient sentence.401 The ICTY used to provide for a separate sentencing stage,402giving 
the parties an opportunity to comment on mitigating or aggravating circumstances 
after a finding of guilt.403 Since the 13th Revision of the Rules of Procedure and 
Evidence, solely cases in which the accused has entered a plea of guilty involve a 
separate sentencing stage.404 The trial phase contains both the fact-finding phase as 
well as the sentencing phase. In Brđanin,405  the defence felt that they were given 
insufficient opportunity to point out such mitigating circumstances. Strategically, it is 
against the interests of the accused to anticipate a finding of guilt before the court 
actually establishes his guilt.406 In the USA and the UK, after the jury has established 
the guilt or innocence of the accused, the judge will deliberate on an appropriate 
sentence. In civil law systems, trials do not have a separate stage for the establishment 
of guilt and sentencing. Because judges are adjudicators of fact and law, separate stages 
are unnecessary and would needlessly prolong proceedings. In international criminal 
proceedings that are organized as a contest, removing the separate stages substantially 
diminishes the tactical advantages of the defence. Therefore, this should be deemed a 
policy-implementing feature. 
 The proceedings of international criminal courts could also contain features 
of Damaška’s hierarchical ideal. Under the Rules of Procedure and Evidence of the ad 
hoc Tribunals, judges are exclusively responsible for assessing the probative value of 
evidence.407 When the Chamber deems it has probative value, any relevant evidence 
may be admitted unless its value is substantially outweighed by the need to ensure a 

                                                 

401 See Damaška (1986), supra note 14, p. 128, Footnote 56. 
402 See Rule 100 ICTY RPE. Until the 10th revision of the ICTY RPE, Rule 100 read: ‘If a Trial 
Chamber finds the accused guilty of a crime, the Prosecutor and the defence may submit any 
relevant information that may assist the Trial Chamber in determining an appropriate sentence.’ 
After the 10th Revision, the words ‘If the accused pleads guilty or’ were added (IT/32/REV.10, 
1996). 
403 See, for instance, ICTR Tr. Ch., Sentence, Akayesu (Case No. ICTR-96-4–T), 2 October 1998; 
ICTY Tr. Ch. II, Sentencing Judgement, Tadić (Case No. IT-94-1-Tbis-R117), 11 November 1999. 
404 The relevant part of this provision now reads: ‘(A) If the Trial Chamber convicts the accused on a 
guilty plea, the Prosecutor and the defence may submit any relevant information that may assist the 
Trial Chamber in determining an appropriate sentence.’ (IT/32/REV.13, 1998). 
405 ICTY Case No. IT-99-36. 
406  This problem was conveyed to the author at 8 March 2004 by Ms. Cynthia Dresden, legal 
assistant of defence counsel in Brđanin: ‘the court's finding and sentencing activities happen 
simultaneously. Therefore, the accused is forced into the untenable position of both holding the 
prosecution to its burden of proof on the indictments AND bringing to light mitigating factors--
including remorse--as required for appropriate sentencing. Does the accused waive his right to 
remain silent on his own behalf, thereby risking inappropriate punishment, or does he speak on his 
own behalf and implicitly relieve the prosecution of its burden? In the ICTY statute, culpability 
standards and objectives of sentencing are separate. However, they become blurred and inconsistent 
without the kind of bifurcated process that would address each set of requirements fairly and on its 
own terms. At least, this is one opinion.’ 
407 ICTY First Annual Report (1994), par. 72. 
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fair trial.408 Evidence is inadmissible if the methods for obtaining it ‘cast substantial 
doubt on its reliability or if its admission […] would seriously damage, the integrity of 
proceedings’, for instance as a result of a serious human rights violation. 409  In 
Hadžihasanović and Kubura it was emphasized that ‘[t]here is no reason to make the 
general rules on exclusion of evidence applied in common law systems authoritative 
precisely because the Judges of the Chamber are professionals capable of evaluating 
the probative value of testimony and documents.’410 At the ICC too, judges may freely 
assess all the evidence submitted as to its relevance and admissibility.411 Reliance on 
the parties may be limited. A ‘verdict should be based upon the consideration of 
proven facts rather than the ‘technicalities of pleading.’’ 412  In addition, hearsay 
evidence is admissible. Or, at least, ‘not inadmissible per se’413 at the ad hoc Tribunals. 

The fact that both the accused and the prosecution can appeal a conviction or 
an acquittal could be predicated on both the hierarchical ideal and the policy-
implementing system. In a reactive state, appeal possibilities are limited. Appeal is 
primarily reserved for instances in which judges have manifestly failed to deliver a 
proper judgement.414 At the ad hoc Tribunals, appellate judges will not be restricted to 
determining whether or not the Trial Chamber judges manifestly failed to take a 
proper decision, given the factual evidence presented to them. To a limited degree, 
they may also consider whether the factual basis of the judgment concerned is accurate. 
They can even hear new evidence for this purpose.415  However, hierarchy in the 
appellate context is relaxed, because the same judges tend to rotate between the trial 
and appellate chambers.416 

 

                                                 

408 See Rule 89 ICTR; Rule 89 ICTY RPE. The wording of these provisions slightly differs. 
409 See Rule 95 ICTY RPE; Rule 95 ICTR RPE. 
410  ICTY Tr. Ch. II, Decision on the Admissibility of Documents of the Defence of Enver 
Hadžihasanović, Hadžihasanović and Kubura (Case No. IT-01-47), 22 July 2005, § 14. Cf. also, ICTY 
Tr. Ch. II, Order on the Standards Governing the Admission of Evidence, Brđanin and Talić (Case 
No. IT-99-36-T), 15 February 2002, §§ 5-26; ICTY Tr. Ch., Decision on the Motion of the 
Prosecution for Admissibility of Evidence, Delalić et al (Case No. IT-96-21-T), 19 January 1998, § 20.  
411 See Rule 63(2) ICC RPE. See also Article 64(9)(a) ICC Statute. 
412 Tr. Ch. Judgement, Kayishema and Ruzindana, supra note 178, Separate and Dissenting Opinion of 
Judge Tafazzal Hossain Khan regarding the Verdicts under the Charges of Crimes against 
Humanity/Murder and Crimes against Humanity/Extermination, § 32. See similarly, ICTY Tr. Ch., 
Decision on the Defence Motion on the Form of the Indictment, Tadić (Case No. IT-94-1-T), 14 
November 1995, at p. 6. 
413 See Tr. Ch. Judgement, Akayesu, supra note 178, § 136. See also ICTR Tr. Ch. II, Decision on 
Ntahobali's Motion to Rule Inadmissible the Evidence of Prosecution Witness "TN", Ntahobali et al. 
(Case No. ICTR-98-42-T), 1 July 2002, § 11; Decision on the Defence Motion on Hearsay, Tadić, 
supra note 272, §§ 17-19. Cf. also Transcript, Tadić (Case No. IT-94-1), 26 June 1996, p. 3378. The 
presiding judge Kirk McDonald further remarked that if she would have had her American way, 
hearsay evidence would not be accepted. However, as there were three judges on the Chamber, and 
hearsay evidence is accepted in civil law systems, it would be accepted before an international 
tribunal. 
414 See also Articles 24 and 25 ICTR Statute; Articles 25 and 26 ICTY Statute. 
415 See Rules 115 and 117 ICTY RPE; Rules 115 and 118 ICTR RPE. Cf. Cassese (2003), supra note 
136, p. 433. 
416 See supra, paragraph 4.3.3. I am grateful to Professor Damaška, who commented on an earlier 
version of this Chapter, for stressing this point to me. 
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4.4 CONCLUSION  
 
According to Damaška in “The Faces of Justice”, procedural models are connected to a 
certain view on the purpose of justice.417  

The analysis of the goals of international criminal courts illustrated that the ad 
hoc Tribunals and the ICC pursue conflict-solving goals as well as policy-implementing 
goals. Although none of these goals clearly prevailed over any other, the scales appear 
to tilt somewhat more toward the policy-implementing side than the conflict-solving 
side. These international courts foster the aim to bring peace and reconciliation to war 
torn areas and to record a truthful version of the facts that occurred in internal and 
international armed conflicts. In addition, their duty to “the international community” 
regularly surfaces where sentencing is concerned, but also where certain procedural 
changes of a policy-implementing nature are being introduced, such as to expedite 
proceedings or to make them more efficient.  

In respect of the degree of hierarchy and officialdom, on the one hand, the 
international criminal justice system lacks important features of a structure of authority, 
such as an enforcement mechanism. On the other, the structures of the courts 
themselves contain hierarchical and bureaucratic features. For instance, the 
prosecution and the registries are pyramid shaped organs of the Tribunals and the ICC, 
a lot of responsibilities being concentrated in the highest official. As to Chambers, 
hierarchy is relaxed, especially considering the absence of a difference in experience 
between Trial Chamber and Appeals Chamber judges. Given the relatively low level 
qualification requirements for judges, particularly at the ad hoc Tribunals, this 
important echelon is predominantly organized along the lines of a coordinate structure 
of authority. Nonetheless, lay judges in the form of a jury are absent in international 
criminal justice. The parties themselves rather than a machinery of officials are mainly 
responsible for gathering evidence. Overall, therefore, the structure of authority within 
the ad hoc Tribunals and the ICC is ambiguous. 

Proceedings of the ad hoc Tribunals are basically shaped as a party-driven 
contest with a passive arbiter as a judge.418 As the prosecution and the defence are 
procedurally roughly equal in such proceedings, defence counsel is more than a mere 
watchdog of the prosecution. With its own investigative resources, presenting its own 
case and its own evidence, including its own witnesses, the defence is a largely 
autonomous party in proceedings. The course that the ICC’s proceedings will take is 
not wholly clear at the moment of finishing the research for this study. However, there 
are indications in the ICC Statute that seem to leave more room for policy-
implementing proceedings than the ad hoc Tribunals. For instance, it will be up to the 
judge to decide how proceedings will be structured unless he delegates this choice to 
the parties. As opposed to the ad hoc Tribunals, the Prosecutor’s duty to investigate 
both exculpatory and incriminating evidence is incorporated in the ICC Statute. 
Nevertheless, the ICC’s defence teams are also expected to undertake their own 
investigations as they are entitled to have their own professional investigator. 
Therefore, it appears likely that the defence will have substantial autonomy in ICC 

                                                 

417 Damaška (1986), supra note 14, p. 11. 
418 Although conflict-solving features dominate, the procedural systems of the ad hoc Tribunals also 
have policy-implementing features. See supra, paragraph 4.3.4. 
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proceedings as well. But, overall, the proceedings of the ICC are likely to involve 
stronger policy-implementing elements than the ad hoc Tribunals’ proceedings where 
conflict-solving contest elements clearly prevail. 

If international criminal courts attach substantial importance to purposes of 
justice that do not match the basic ideas behind their procedural framework, either the 
basic structure of proceedings should be altered or these courts should shift the focus 
of their purposes of justice. The ad hoc Tribunals pursue slightly more policy-
implementing than conflict-solving goals, whilst their proceedings are structured as 
conflict-solving proceedings. Drawing the ultimate conclusion from Damaška’s 
theories would mean that the Tribunals should change their proceedings into policy-
implementing proceedings to make their proceedings function more harmoniously. 
Drastic changes to proceedings or goals are not likely to be established by the ad hoc 
Tribunals anymore. It will therefore simply be examined as to what extent the position 
of the parties, the defence in particular, may have been influenced by any tensions 
resulting from a mismatch in goals, hierarchical structure of authority and shape of 
proceedings.  

For the defence, one of the most important advantages of the conflict-solving 
procedural model is that it should allow the defence to present its case on an equal 
footing as the prosecution. In international criminal proceedings, an accused being 
prosecuted on behalf of the entire international community including an often high 
number of victims, procedural balance and a degree of autonomy is important. The 
presumption of innocence becomes a delicate issue where a person is accused of 
genocide, war crimes or crimes against humanity. It is also less likely in adversarial 
conflict-solving proceedings that evidence will be withheld and kept secret from the 
accused to protect any general interests than in policy-implementing proceedings. 

There are obvious disadvantages in conducting international criminal trials 
along the lines of conflict-solving proceedings. Given that international criminal 
proceedings generally involve crimes that were committed on a large scale and in a 
complex setting, proceedings are extremely time-consuming. It is common knowledge 
that adversarial proceedings are intrinsically time consuming, because parties in these 
proceedings predominantly rely on live witness testimony, and are allowed to examine 
and cross-examine each of the witnesses presented in court. According to Eser, as the 
judges will remain passive, the contest system grants parties considerable freedom and 
could encourage them to be comprehensive, by presenting as many witnesses and 
documentary evidence as possible. This may prolong international criminal 
proceedings even more.419  

The Completion Strategy puts pressure on the ad hoc Tribunals to shorten 
their proceedings, and was designed to do so. Relinquishing the goal of expediting 
proceedings creates risks for the efficient functioning of international criminal courts. 
A clear example is the Milošević case which took so long that the accused died in the 
course of proceedings, hereby preventing the ICTY from establishing his guilt. 
Proceedings were expedited through the introduction of policy-implementing features. 
In the course of the ad hoc Tribunals’ existence, more court control over the 

                                                 

419 Cf. Eser, Albin, ‘Vorzugswürdigkeit des adversatorischen Prozessystems in der internationalen 
Strafjustiz?’, in Müller-Dietz, Heinz et al. (ed), Festschrift für Heike Jung (Baden-Baden: Nomos 
Verlagsgesellschaft, 2007), pp. 167-187, p. 176, 177. 
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presentation of evidence and more reliance on written evidence was introduced, even 
though oral evidence is still preferred over written testimony by the ad hoc Tribunals 
and the ICC.  

As the structure of the ad hoc Tribunals did not include a jury as an 
adjudicator of fact, there were no strong arguments against expediting proceedings 
through the amalgamation of sentencing and guilt establishment stages. This had a 
strategic impact on the defence at the ad hoc Tribunals, in the sense of a negative 
impact. It forced the defence to fixate its position as to the responsibility of the 
accused for the crimes concerned from the earliest stage of proceedings onwards until 
the end. Conversely, were these two stages separated, the defence could change 
strategy after the guilt establishment stage and bring up any mitigating circumstances 
in the sentencing stage once guilt has been pronounced on any count on the 
indictment. This renders international criminal proceedings more policy-implementing. 

But the ad hoc Tribunals have also adopted amendments that better preserve 
the autonomy of the parties. The clearest example hereof being the introduction of 
plea agreements. In terms of achieving expedition, the effect may have been limited. 
Few accused waived a full trial by entering a plea of guilt. 

The Faces of Justice demonstrated that a given structure of proceedings 
accompanies certain roles of the parties to the proceedings.420 Hence, a goal of justice 
that is being pursued through a change of proceedings may also bring about a change 
of perspective as to the proper role of the parties. Where policy-implementing goals 
are pursued in an overall contest model of proceedings, such as of the ad hoc Tribunals, 
a clash of legal cultures is likely to result. A policy-implementing mindset in respect of 
defence counsel’s role may accompany that pursuit. This may put pressure on the 
defence. If parties are constrained in their presentation of evidence in an adversarial 
system, this may prevent them from presenting their case effectively.  

Thus, Damaška’s models provide important and inspiring insights in the 
nature of international criminal proceedings. However, in order not to get lost in an 
abstract academic debate, rather than constructing a new ideal procedural model for 
international criminal courts based on Damaška’s insights, I have chosen for the 
pragmatic approach to focus on the existing procedural system of international 
criminal courts. The special context of the administration of justice of an international 
criminal court calls for different solutions from those appropriate in domestic criminal 
proceedings. Part III uses Damaška’s insights to confront and examine the current 
legal system of international criminal courts. But it also considers problems of defence 
counsel that may occur irrespective of the character of the proceedings that 
international criminal courts employ.  

 

 

 

 

 

                                                 

420 See, supra, paragraphs 4.2.3 and 4.2.5. 
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V 

THE PRINCIPLE OF EQUALITY OF ARMS 

 

 

5.1 INTRODUCTION 
 
The former Chapter illustrated that the expediting of proceedings may increasingly 
require judicial intervention in international criminal trials. That may result in 
diminishing the freedom of the parties and distort the adversarial nature of such 
proceedings. If this produces a disparity between the prosecution and the defence, 
there could be a violation of the principle of equality of arms and necessitate a remedy. 
The principle of equality of arms is a fair trial requirement that is intended to uphold 
the adversarial nature of criminal proceedings. It implies that no party to criminal 
proceedings, be it the defence or prosecution, is put in a disadvantaged position vis-à-
vis the other.1 The main goal of this Chapter is to ascertain and discuss the scope of 
the application of the principle in international criminal proceedings.  

Even though “equality of arms” is not incorporated as such in the Statutes of 
international criminal courts or in international human rights treaties,2  it is widely 
acknowledged to be an element of the overall right to a fair trial.3 The principle covers 
different fair trial aspects that are laid down in the ICTY and ICTR’s legal instruments, 
especially Article 21 of the ICTY Statute and Article 20 of the ICTR Statute, as well as 
in Article 6 of the ECHR and Article 14 of the ICCPR. It requires that the accused is 
informed promptly of the charges against him, has adequate time and facilities to 
prepare his defence,4 has access to and is able to comment on the evidence against 
him, and has the right to secure ‘the attendance and examination of witnesses on his 
behalf under the same conditions as witnesses against him.’5 Paragraph 5.2 examines 
the interpretation of the principle of equality of arms and of its scope by the European 
Court of Human Rights and the Human Rights Committee. Furthermore, it explores 

                                                 

1 Cf., for instance, ICTY App. Ch., Decision on Prosecutor's Appeal on Admissibility of Evidence, 
Aleksovski (Case No. IT-95-14/1-AR73), 16 February 1999 (hereinafter: Decision on Prosecutor's 
Appeal), § 24. 
2 See Article 21 ICTY Statute; Article 20 ICTR Statute; Article 67 ICC Statute; Article 6 European 
Convention on Human Rights (ECHR); Article 14 of the International Covenant on Civil and 
Political Rights (ICCPR). 
3 The European Court of Human Rights (ECHR), for instance, has argued that the right to a fair trial 
as provided by Article 6 ECHR, which is almost identical to the fair trial provisions of the Tribunals, 
includes the principle of equality of arms. According to the Human Rights Committee (HRC), the 
concept of a "fair trial" within the meaning of Article 14(1) ICCPR includes respect for the principle 
of equality of arms. Cf. HRC, Fei v. Colombia, CCPR/C/53/D/514/1992, 26 April 1995, § 8.4. Cf. 
also HRC, Morael v. France (Comm. No. 207/1986), U.N. Doc. Supp. No. 40 (A/44/40) at 210 (1989) 
(28 July 1989), § 9.3. 
4 See Article 21(4)(b) ICTY Statute; Article 20(4)(b) ICTR Statute; Article 67(1)(b) ICC Statute. 
5 Article 21(4)(e) ICTY Statute. See also Article 20(4)(e) ICTR Statute; Article 67(1)(e) ICC Statute. 
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the extent to which the interpretation of this principle depends on the procedural 
system it is applied in. 

At the ad hoc Tribunals, defence counsel regularly complain that the prosecution is 
far better off than the defence. 6  It is argued that there is no “equality of arms” 
between the defence and the prosecution, because the defence lacks sufficient 
resources to conduct proper investigations, whereas the prosecution has extensive 
resources. In particular, the prosecution has a large team of investigators, trial 
attorneys and legal advisors.7 Even though the prosecution will only assign a limited 
number of personnel to one case, it will generally outnumber the defence team, which 
will consist of just two defence counsel at most and a few support staff members.8 
However, any differences between the defence and the prosecution regarding 
personnel, financial and other resources do not necessarily affect the principle of 
equality of arms. The principle of equality of arms requires procedural equality. It 
requires for the prosecution and the defence to have the same procedural rights, and 
to be able to conduct their cases under conditions that will not mean that one of them 
is at a substantial disadvantage vis-à-vis the other. It falls to be determined whether or 
not substantial inequality in terms of resources, facilities or other material conditions, 
affects this principle. Paragraph 5.3 examines this issue.  

In Kanyabashi et al., the defence team was required to limit its witnesses to half the 
number that the prosecution presented during the prosecution case. 9 This case raised 
the question as to whether these circumstances gave the defence an equal opportunity 
to present its case. Paragraph 5.4 addresses this question and examines whether or not 
the principle of equality of arms entitles the defence and the prosecution to have the 
same amount of time to present their cases. 

Whether the principle of equality of arms implies that both parties should 
have equal access to evidence, and what this entails, is another important issue. To 
access evidence, the cooperation of state authorities is generally indispensable in 
international criminal proceedings. If states are more likely to cooperate with the 
prosecution than with the defence, the defence is plainly at a disadvantage. Paragraph 
5.5 will examine the scope of this problem and whether it conflicts with the principle 
of equality of arms.  

Obviously, differences remain between the position of the prosecution and the 
defence. The examples given all concerned situations in which the defence required a 
level playing field with the prosecution. Nonetheless, the prosecution may face 
disadvantages that the defence will not experience. For one, the prosecution may 

                                                 

6 See, for instance ICTY App. Ch., Judgement, Tadić (Case No. IT-94-1-A), 15 July 1999, § 30; ICTY 
App. Ch., Decision on Interlocutory Appeal on Motion for Additional Funds, Milutinović, Ojdanić and 
Šainović (Case No. IT-99-37-AR73.2), 13 November 2003 (hereinafter: Decision on Interlocutory 
Appeal), particularly § 11; ICTR Tr. Ch., Judgement, Kayishema and Ruzindana (Case No. ICTR-95-1-
T), 21 May 1999, § 56. See infra, paragraph 5.3. 
7 In 2000, for instance, the ICTR Prosecution’s Investigations Division had a staff of 120 persons. 
See ICTR Sixth Annual Report (UN Doc. A/56/351), 31 July 2001, par. 104. See infra, paragraph 5.3. 
8 See, supra, Chapter II, paragraph 2.3.3. 
9 Cf. ICTR Tr. Ch., Decision on Joseph Kanyabashi’s Motions for Modification of His Witness List, 
the Defence Responses to the Scheduling Order of 13 December 2006 and Ndayambaje’s Request 
for Extension of Time within which to Respond to the Scheduling Order of 13 December 2006, 
Kanyabashi et al (Case No. ICTR-98-42-T), 21 March 2007, § 38. 
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generally not count on the cooperation of the accused. At the ICTY, the principle of 
equality of arms has been invoked by the prosecution. Paragraph 5.6 examines 
whether or not this should be a viable option.  

When one defendant is tried with other defendants in a joint trial, he may not 
receive the same treatment as a defendant who is tried alone. Paragraph 5.7 studies the 
consequences of a joint trial for an accused’s defence, and how this may affect the 
principle of equality of arms. 

 
 

5.2 GENERAL SCOPE OF THE PRINCIPLE OF EQUALITY OF ARMS 
 
According to the ECHR, the principle of equality of arms is part of the wider concept 
of a fair trial.10 It is closely connected to the right to adversarial proceedings,11 which 
entails that the parties involved in a trial get the opportunity ‘to have knowledge of 
and comment on all evidence adduced or observations filed’.12 The principle has a 
broad scope and is applicable during all stages of criminal proceedings, even during 
preliminary police investigations.13 The principle applies to civil law and common law 
proceedings and requires that each party gets ‘a reasonable opportunity to present his 
case – including his evidence – under conditions that do not place him at a substantial 
disadvantage vis-à-vis his opponent.’ 14  In addition, the principle requires ‘the 
arguments of the defence to be heard as far as possible in addition to those of the 
prosecution’,15 but it does not necessarily require a “quantifiable unfairness flowing 
from a procedural inequality”.16 In other words, no unquestionable prejudice needs to 

                                                 

10 See ECHR, Delcourt v. Belgium (Appl. no. 2689/65), 17 January 1970, § 28. The court also held here 
that ‘a trial would not be fair if it took place in such conditions as to put the accused unfairly at a 
disadvantage.’ See ibid., § 34. Cf. also ECHR, Borgers v. Belgium (Appl. No. 12005/86), 30 October 
1991, (procureur general), §§ 24 and 26. 
11 For a thorough overview of this principle in the European Human Rights Convention’s context, 
see Wasek-Wiaderek, Malgorzata, The principle of "equality of arms" in criminal procedure under Article 6 of 
the European Convention on Human Rights and its functions in criminal justice of selected European countries: a 
comparative view (Leuven: Leuven University Press, 2000). For a more detailed view on the nuances of 
the relationship between the adversarial principle and the principle of equality of arms, see Ambos, 
Kai, 'Der Europäische Gerichtshof für Menschenrechte und die Verfahrensrechte. Waffengleichheit, 
partizipatorisches Vorverfahren und Art. 6 EMRK', 115 ZStW (2003), pp. 583-637, pp. 596, 597. 
12 ECHR, Reinhardt and Slimane-Kaïd v. France (Appl. Nos. 23043/93 and 22921/93), 31 March 1998, § 
103. 
13 This was held by the ECHR for instance in Reinhardt and Slimane-Kaïd, §§ 101-107; Murray v. UK 
(Appl. No. 18731/91), 8 February 1996, § 62; and, Öcalan v. Turkey (Appl. No. 46221/99), 12 March 
2003, § 140. Cf. also Wasek-Wiaderek (2000), supra note 11, p. 26.  
14  ECHR, Dombo Beheer BV v. The Netherlands (Appl. No. 14448/88), 27 October 1993, § 33. 
Although this was a civil case, the same definition was later used in the context of criminal 
proceedings. Cf., for instance, Bulut v. Austria (Appl. No. 17358/90), 22 February 1996, § 47. 
15 ECHR, Lala /Pelladoah v. The Netherlands (Appl. No. 16737/90), 22 September 1994, § 33. 
16 The context of this quotation from Lanz v. Austria is that the prosecution had made submissions 
to the court without the knowledge of the defence. According to the ECHR this was unfair, as ‘[i]t is 
a matter for the defence to assess whether a submission deserves a reaction.’ ECHR, Lanz v. Austria 
(Appl. No. 24430/94), 31 January 2002, § 58. Cf. Bulut v. Austria, supra note 14, § 49. The prosecution 
had made submissions to the court without the knowledge of the defence. According to the ECHR 
this was unfair, as ‘[i]t is a matter for the defence to assess whether a submission deserves a reaction.’ 
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be proven. ‘[I]mportance is attached to appearances as well as to the increased 
sensitivity to the fair administration of justice.’ 17  Thus, the mere appearance of 
inequality or of non-conformity with the rights of the defence suffices to establish a 
violation of Article 6(1) of the ECHR. 18  Nonetheless, the fact that a procedural 
requirement is disregarded does not necessarily render the proceedings as a whole 
unfair.19 The Human Rights Committee also considers equality of arms between the 
prosecution and the defence to imply procedural equality.20  

The ICTY basically adopted the interpretation of the HCR and the ECHR. In 
Tadić, the Appeals Chamber considered: ‘The principle of equality of arms between the 
prosecutor and accused in a criminal trial goes to the heart of the fair trial guarantee.’21 
The interpretation of what constitutes a fair trial pursuant to Article 20(1) of the ICTY 
Statute does not need to deviate from the interpretation of equivalent human rights 
treaty provisions such as Article 6 ECHR and Article 14 ICCPR.22 Thus, the ICTY 
considers this principle to require that both parties will have a reasonable opportunity 
to present their case under conditions that will not place one of them in an 
unfavourable position vis-à-vis the other.23 What this means in practice, and to what 
degree the adversarial principle is duly taken into account at the ad hoc Tribunals, will 
be considered in the following paragraphs.  

It could be argued that the duty of the Prosecutor of the ICC to search for and 
disclose exculpatory evidence under Article 54 of the ICC Statute renders the defence 
less vulnerable vis-à-vis the prosecution and may allow for a more relaxed application 
of the adversarial principle, similar to civil law systems. But, if the victims, who may 
actively participate in ICC proceedings,24 will add to the prosecution case, this may tilt 
the balance so much in favour of the prosecution side that reinforcement of the 
position of the defence could be legitimate.  

 
 

5.3 EQUALITY OF ARMS AND THE PROPORTIONALITY OF RESOURCES AND 
FACILITIES  

5.3.1 Introduction 
It has been argued that full equality between the prosecution and defence ‘is an idle 
aspiration from a practical perspective’.25 The principle of equality of arms is generally 
regarded to refer to procedural equality. Even so, some proportionality in terms of 

                                                 

17 ECHR, Lanz v. Austria, § 57. Cf. Bulut v. Austria, supra note 14, § 47. 
18 Cf. for instance, Borgers v. Belgium, supra note 10, §§ 24 and 29. 
19 Cf. ECHR, Öcalan v. Turkey, supra note 13, § 146. 
20 Cf., HRC, B.d.B. et al. v. The Netherlands, CCPR/C/35/D/273/1988 (2 May 1989). In this civil case 
the HRC observed: ‘article 14 of the Covenant guarantees procedural equality but cannot be 
interpreted as guaranteeing equality of results or absence of error on the part of the competent 
tribunal.’ § 6.4. 
21 App. Ch. Judgement, Tadić, supra note 6, § 44. 
22 See idem. 
23 See, for instance, Decision on Prosecutor's Appeal, Aleksovski, supra note 1, § 24. 
24 See Articles 15(3), 19(3), 43(6), 68(3) and 75(3) ICC Statute. 
25 See Zahar, Alexander and Sluiter, Göran, International Criminal Law: a Critical Introduction (Oxford 
UK; New York: Oxford University Press, 2008), par. 8.5.1, p. 293. 
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resources and facilities between the prosecution and the defence may be required to 
achieve procedural equality in international criminal proceedings. According to the 
HRC in Little v. Jamaica the accused’s right ‘to have adequate time and facilities for the 
preparation of his defence is […] a corollary of the principle of equality of arms.’26 
The same view was adopted by the Appeals Chamber in Kayishema and Ruzindana.27 
This paragraph examines the material differences between the prosecution and the 
defence in terms of their institutional positions and the resources and facilities 
available to them. It discusses the extent to which any such differences might amount 
to inequality of arms. Since the majority of accused at international criminal courts are 
indigent, the resources and facilities that are provided to them under the legal aid 
system are of prime concern. Although these were discussed in Chapter II, for reasons 
of comprehensibility, this paragraph addresses them again, this time in the context of 
the principle of equality of arms. 
 

5.3.2 Procedural Approaches to Adequate Resources and Facilities 

Whether or not the resources and facilities provided to the defence are adequate 
depends on the role of the defence given the nature of the proceedings. Even though 
the principle of equality of arms applies both to common law and civil law systems, its 
interpretation may not be the same in each system. It has been argued that it is 
inherent in common law systems ‘that both sides will be given equality in procedural 
opportunities to advocate their respective opposing positions.’28 In such proceedings 
the prosecution and the defence present their cases separately to a passive decision-
maker (judges and, usually, a jury) and are each responsible for assembling evidence. 
Therefore, they should each have an equal chance to put their respective cases. This 
renders the principle of equality of arms of vital importance in adversarial 
proceedings.29  

If the defence lacks the opportunity to conduct proper investigations in an 
adversarial system, the defence may not have a case to counter that of the prosecution. 
If each party presents its own case separately, without adequate resources, and without 
conducting their own investigations, the accused will stand little chance of effectively 
challenging the prosecution’s case alone. In Damaška’s reactive state’s conflict-solving 
model, the government seeks to interfere as little as possible in proceedings. Therefore, 
it suffices that the parties are equal on a formal level only.30 An exception is that the 

                                                 

26 Little v. Jamaica, CCPR/C/43/D/283/1988 (19 November 1991), § 8.3. Cf. also, Office of the 
High Commissioner for Human Rights, CCPR General Comment 13, Equality before the courts and 
the right to a fair and public hearing by an independent court established by law (Article 14), 13 April 
1984, available from www.unhchr.ch, par. 9. 
27 ICTR App. Ch., Judgement (Reasons), Kayishema and Ruzindana (Case No. ICTR-95-1-A), 1 June 
2001, § 55. 
28 Cherif Bassiouni, M., 'Human Rights in the Context of Criminal Justice: Identifying International 
Procedural Protections and Equivalent Protections in National Constitutions', 3 Duke Journal of 
Comparative and International Law (1993), Spring 1993, pp. 235-293, p. 278. 
29 Cf. Zappalà, Salvatore, Human Rights in International Criminal Proceedings (Oxford: Oxford University 
Press, 2003), p. 112. 
30 See Damaška, Mirjan R., The Faces of Justice and State Authority: A Comparative Approach to the Legal 
Process (New Haven: Yale University Press, 1986), p. 144. 
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accused is entitled to legal assistance. This reinforces the equality of arms. States that 
freely provide such assistance to indigent accused must set limits to the funding 
provided.31 Nevertheless, in practice in the US, there have been clear examples of 
cases in which the state funded an extraordinary amount of resources for the accused’s 
defence. In the US Federal case of Moussaoui, the accused – the alleged 20th hijacker of 
the 9-11 bombings of the NY World Trade Center – was initially assigned three, and 
later five defence counsel.32 The defence was provided with extra time and resources 
so as to be more proportionate to the extensive resources available to the 
prosecution.33 In State v. Peart, the resources for routine criminal cases were considered 
insufficient to provide indigent defendants with ‘the reasonably effective assistance of 
counsel the constitution guarantees’.34  

In the Dutch case of Van Anraat, concerning war crimes committed in Iraq, it was 
noted that the Dutch system differed from common law systems and from the 
adversarial system of the ad hoc Tribunals. It required a different interpretation of the 
principle of equality of arms.35 In a civil law system, the prosecution is under an 
obligation to search for both exculpatory and inculpatory evidence. A defence team 
with fewer (financial) means and resources than the prosecution, is still considered to 
be in a reasonable position to conduct an effective defence. In civil law proceedings, 
and in Damaška’s activist state’s policy-implementing proceedings, the prosecution 
and the defence are generally further apart. The prosecution and defence cases are 
intertwined, the prosecution takes care of the core of the investigative work – building 
up a dossier – and often an investigative judge is actively involved in the pre-trial stage. 
Defence counsel have more limited possibilities to undertake separate investigations, 
as the state’s prosecution’s investigations are deemed sufficient. Defence counsel 
should not distort the investigative efforts of the state prosecution and thus the truth-
finding that is so important in these proceedings.36 Therefore, counsel usually gets the 
opportunity to participate only after most of the official investigations are completed. 
Additionally, during trial proceedings, having a state official ‘who is actively involved 
                                                 

31 See ibid, p. 145. 
32 See, for instance, U.S. District Court for the Eastern District of Virginia, Transcript, U.S. v. 
Moussaoui (Criminal No. 01-455-A) , 18 July 2002 (available at http://cryptome.org/usa-v-zm-
071802.htm, lastly visited 26 June 2007) and 2 January 2002 (http://cryptome.org/usa-v-zm-arr.htm) 
and 24 April 2002 (http://cryptome.org/usa-v-zm-ht1.htm).  
33 Supposedly, the defence was provided with such an amount of resources because Moussaoui was 
tried on a federal level, rather than on state level. Cf., for instance, Steve Chapman, Why Moussaoui 
Escaped Death, 7 May 2006, (www.realclearpolitics.com/articles/2006/05/hearing_both_sides.html). 
34  Louisiana Supreme Court, State v. Peart, 621 So. 2d 780 (1993). There were no investigative 
resources, no funds for expert witnesses and no adequate library facilities available for routine cases. 
35 See The Hague District Court, Van Anraat (Case No. 09/751003-04), 21 December 2005, English 
translation available from www.rechtspraak.nl (LJN No. AX6406), § 5.4. In its appeal judgement in 
this case, the The Hague Court of Appeals noted the following: ‘It should be handed to the defence 
that the present criminal case has exceptional proportions, partly because of its international 
dimensions and the fact that the offences (serious international crimes) would have taken place 
decades ago and mainly in a non-European country. In hearing such a case, especially when the 
police and the Public Prosecution Service apparently have ample (extra) financial means available for 
the execution of their tasks, one should make sure that the defence does not end up in a relatively 
disadvantageous position.’ The Hague Court of Appeals, Van Anraat (Case No. 2200050906-2), 9 
May 2007, English translation available from www.rechtspraak.nl (LJN No. BA6734), § 6.1. 
36 Damaška, (1986), supra note 30, p. 177. Cf. supra, Chapter IV. 
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in the investigation’37 as one’s adversary, means that a defence counsel ‘who fiercely 
challenges material damaging to his client can easily appear to be trying to obstruct the 
realization of state policies’.38 

Notwithstanding its civil law tradition which involves fewer investigative 
responsibilities for the defence, in a Dutch case concerning war crimes and torture 
allegedly committed in Afghanistan, the defence was allowed the assistance of its own 
investigator at the locus delicti, in order to meet the principle of equality of arms.39 

For fair adversarial proceedings, it is vital that the accused is given a genuine 
opportunity to present his defence case effectively. The adversarial principle may 
require more actual equality of the prosecution and the defence than the human rights 
principle of equality of arms stipulates for each legal system. It is important to 
determine the extent to which international criminal courts, especially if conducting 
adversarial proceedings, should achieve a proper balance between the resources and 
facilities of the prosecution and those of the defence. 

 

5.3.3 Material Differences between the Prosecution and the Defence  

The prosecution is a statutory organ of the court,40 whereas the defence generally is 
not. Despite considerable efforts to institutionalize the defence to promote equality of 
arms, at the ICC and SCSL in particular, the institutional position of the prosecutor 
remains very distinguishable from the defence. The defence remains particularly 
dependent on the Registry. The future will tell whether this will be different at the STL, 
under which Statute the defence will be an organ. 41  It has been argued that the 
institutional position of the prosecution may lend it ‘greater freedom and ability to 
identify and access relevant evidence than the accused’.42 According to Judge Vohrah 
of the ICTY, ‘[t]he principle is intended in an ordinary trial to ensure that the Defence 
has means to prepare and present its case equal to those available to the Prosecution 
which has all the advantages of the State on its side.’43 It is a notable disadvantage for 
the defence that it does not enjoy the same privileges and immunities under the Statute 
as the prosecution.44 This could hinder the defence in gathering evidence, particularly 
if it needs to enter the territory of any country that is hostile towards it. The ICC’s 
Agreement on the Privileges and Immunities of the International Criminal Court does 

                                                 

37 Ibid., p. 178. 
38 See ibid., p. 178. 
39 See The Hague District Court, 14 October 2005, Case no. 09/751004-04 (indictment I) and 
09/750006-05 (indictment II), English translation available from www.rechtspraak.nl (LJN No. 
AV1163). 
40 Cf. Article 11 ICTY Statute; Article 10 ICTR Statute; Article 34 ICC Statute. 
41 See supra, Chapter III, paragraph 3.2.2. 
42 McIntyre, Gabrielle, 'Equality of Arms - Defining Human Rights in the Jurisprudence of the 
International Criminal Tribunal for the former Yugoslavia', 16 Leiden Journal of International Law 
(2003), pp. 269-320, p. 275. 
43 ICTY Tr. Ch., Separate Opinion of Judge Vohrah on Prosecution Motion for Production of 
Defence Witness Statements, Tadić (Case No. IT-94-1), 27 November 1996 (hereinafter: Separate 
Opinion of Judge Vohrah). 
44 The Judges, the Registrar and the staff of the Registry also enjoy special privileges and immunities. 
See Article 29 ICTR Statute; Article 30 ICTY Statute; Article 48(4) ICC Statute. 
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entitle defence counsel as well as those assisting him to immunities that could enable 
the defence to conduct its own investigations without risking arrest for so doing.45 

The prosecution also has the advantage of continuity. Staff members of the 
Office of the Prosecutor (OTP) are appointed for a lengthy period. Defence counsel 
are appointed to any particular case, only if the accused has chosen them. Having been 
appointed to one case, an appointment to a next case does not necessarily follow. 
Many defence counsel will be “first timers” in international criminal cases.46 After their 
engagement in one case, OTP members generally move on to the next. Thus, OTP 
staff can learn from their experiences in various cases and build a career conducting 
international criminal cases. In addition, being based in the same office, prosecution 
counsel can more easily learn from each other and pass on their knowledge than 
defence counsel,47 who have fewer such opportunities, their work being more solitary. 
A maximum of two defence counsel will work on one case. At the ICTY, offices of 
defence counsel are not located in one building; rather, defence counsel work in 
separate, privately rented offices throughout the city of The Hague. At the ICTR, 
counsel do have office spaces in the building of the Tribunal and on the same corridor 
so that they can easily meet to discuss issues. During the long breaks throughout 
proceedings, counsel are scattered all over the world in their home offices. By the time 
of the final verdict, or even long before that, 48 many counsel will return to their home 
jurisdiction without passing on their knowledge to their colleagues. This puts the 
defence at a disadvantage in comparison to the prosecution. Bar Associations should 
assist in transferring knowledge between defence counsel by providing a series of 
training sessions tailored to the different stages of proceedings. Mandatory 
membership should be required so that all counsel follow the required training. 

There is also a numerical distinction. The OTP has always had more staff 
members than the defence.49 A substantial number of staff members will be necessary 
properly to conduct investigations regarding crimes that were committed on a large 
scale. Between 1999 and 2000 for instance, the ICTR’s OTP had an Investigations 

                                                 

45 See Article 18 of the Agreement on the Privileges and Immunities of the International Criminal 
Court (ICC-ASP/1/3), 9 September 2002. 
46 This may gradually change. International criminal courts are still being established; the ICC will be 
permanent. 
47 Cf. Groulx, Elise, The Role of Defence Lawyers and the Interface between the Prosecution and 
the Defence before International Criminal Courts, 2000, available at 
www.iap.nl.com/speeches/groulx.html, retrieved 12 January 2005. Evidently, OTP staff members 
will not necessarily agree on each procedural or substantial issue and not every OTP act results from 
a common or coordinated strategy. Cf. Minna Schrag, Lessons Learned from ICTY Experience, 2 
Journal of International Criminal Justice (JICJ) (2004), pp. 427-434, pp. 431-433. 
48  Counsel quit before their case has finished on a regular basis. This could be because of an 
irreparable breakdown in communication with their client, or because of health reasons or other 
professional obligations. See, for instance, ICTY Dep. Reg., Decision, Bala (Case No. IT-03-66-PT), 
7 July 2004; ICTR Tr. Ch. II, Decision on Defence Oral Motion for Adjournement [sic] of the 
Proceedings. Ndindiliyimana et al. (Case No. ICTR-2000-56-T), 8 October 2004. 
49 Even so, initially, the ICTR Prosecution lacked resources and was in want of more personnel. Cf. 
ICTR Second Annual Report (UN Doc. A/52/582), 6 June 1997, pars. 48 and 49. Then followed a 
period in which the budget could cover 137 posts and only 80 of these were filled. See ICTR Third 
Annual Report (UN Doc. A/53/429), 23 September 1998, par. 50. 
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Division of 120 persons which cooperated with Interpol. 50 In addition, it had a Legal 
Advisory Section of eight to ten legal advisors based in Kigali,51 seven senior trial 
attorneys, ten trial attorneys, and five assistant trial attorneys. 52  It also had an 
“Information and Evidence Section” to manage, preserve and present the evidence 
gathered by investigators. 53  In addition, every OTP trial team includes a ‘case 
manager’.54 It is difficult to establish how many OTP members work on one particular 
case. At the ICTR in Kayishema and Ruzindana, the prosecution refused to disclose to 
the defence the number of OTP staff members that had worked on the case since the 
beginning.55 In the pre-trial proceedings of the ICC in Thomas Lubanga Dyilo, according 
to a transcript, 56  the Prosecution was represented in court by nine persons: the 
Prosecutor, the Deputy Prosecutor, a Senior Trial Lawyer, a Legal Advisor, an 
Associate Legal Lawyer and two Associate Trial Lawyers, an Associate Legal Adviser 
and a Case Manager. The defence team consisted of six persons: one defence counsel, 
assisted by three lawyers, one professor who was also a lawyer, and one judicial 
assistant.57 

At the ad hoc Tribunals, a maximum of two defence counsel can be assigned 
to an accused under the legal aid system: one lead counsel and one co-counsel.58 In 
addition, a maximum of three support staff members (such as investigators or legal 
assistants) may be assigned at the ICTR and a maximum of five under the lump sum 
system of the ICTY. 59 In Taylor, the SCSL proposed to assign three defence counsel, 
one lead counsel and two co-counsel, and a senior investigator.60 The ICC allows a 
defence team the assistance of an investigator and a law professor.61  

The number of defence counsel retained by an accused who privately funds 
his defence is considerably higher. 62  The accused Haradinaj funded four defence 
counsel during the pre-trial stage, whereas his co-accused each had the assistance of 

                                                 

50 ICTR Sixth Annual Report (UN Doc. A/56/351), 31 July 2001, pars. 104 and 118. 
51 Ibid., par. 122; ICTR Fifth Annual Report (UN Doc. A/55/435), 2 October 2000, par. 128. 
52 ICTR Fifth Annual Report (2000), par. 127. 
53 See ibid., par. 131. Cf. also ICTR Tr. Ch. I, Judgement, Akayesu (Case No. ICTR-96-4-T), 2 
September 1998, § 5. ‘The Prosecutor of the Tribunal for Rwanda is assisted by a team of 
investigators, trial attorneys and senior trial attorneys, who are based in Kigali, Rwanda. These 
officials travel to Arusha whenever they are expected to plead a case before the Tribunal.’ 
54 See ICTR Sixth Annual Report (2001), par. 125. 
55 See App. Ch. Judgement (Reasons), Kayishema and Ruzindana, supra note 27, §§ 56 and 57. 
56 This is a random sample from the transcripts of the ICC. 
57 See Transcript, Confirmation of charges Hearing, Thomas Lubanga Dyilo (Case No. ICC-01/04-
01/06-T-30), 9 November 2006, p. 3. 
58 Cf. supra, Chapter II, paragraph 2.3.3. 
59 See supra, Chapter II, paragraph 2.3.6. 
60 See SCSL Tr. Ch. II, Transcript, Taylor (Case No. SCSL-2003-01-T), 3 July 2007, p. 2. This was 
being done after the Registry had failed to solve certain representational issues as to his former 
defence team. See p. 4. The accused had been involuntarily absent while this proposal was made, as 
he was late due to route adjustments on his way to court for his security. See p. 8. 
61 See Rules 20(1)(b) and 22(1) ICC RPE. 
62 As noted in Chapter II, paragraph 2.3, only a handful of accused before the ICTY and the ICTR 
privately fund their defence. 
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one duty counsel.63 As his proceedings progressed, he retained three counsel while his 
co-accused were assigned two counsel each.64 This could suggest that the defence 
needs more manpower than currently provided under the legal aid system to present 
its case as effectively as the prosecution. If this were to be true, measures should be 
implemented. Assigning more personnel to the defence may be impossible for 
financial reasons. A balance in personnel could also be achieved through limiting the 
number of Prosecution staff members per case or the number of man years. The 
defence in Kayishema and Ruzindana suggested equalizing the number of prosecution 
and defence team members during the trial phase.65 The ICTR Appeals Chamber and 
Trial Chamber each deemed this unnecessary, as equality of arms does not require ‘the 
material equality of possessing the same financial and/or personal resources’.66 

Where resources are concerned, the defence is generally worse off than the 
prosecution in all legal systems.67 The ICTY’s legal aid system is based on the principle 
that “[t]he accused and the Prosecutor must have equality of procedural arms, 
supported by an appropriate level of resources.” 68  Pursuant to an SCSL Annual 
Report, “equality of arms” equals ‘a reasonable equivalence in ability and resources of 
Prosecution and Defence.’69  

Defence teams have objected to the resources available to them under the 
legal aid system of international criminal courts. At the ICTR, having to hand in 
meticulous accounts of their professional activities to the Registry, the defence could 
be deprived of remuneration for activities that were deemed necessary. 70 The ‘lump 
sum’ system in use at the ICTY has not been without controversy. Defence counsel 
have objected to the Registrar’s findings as to the appropriate ‘categorization’ of their 
case as well as to the resources accompanying such a classification.71 The case of 
Hadžihasanović and Kubura had been ranked at the highest possible level. Even so, the 
defence complained that the resources were ‘simply not sufficient to properly prepare 

                                                 

63 This can be inferred from the names enlisted as counsel for the defence. Cf. ICTY Tr. Ch. II, 
Decision on Prosecution’s Urgent Application for Authorisation to Exceed Page Limit for 
Responses, Haradinaj et al. (Case No. IT-04-84-PT), 5 May 2005.  
64 See, for instance, ICTY Tr. Ch. II, Further Decision on Lahi Brahimaj’s Motion for Provisional 
Release, Haradinaj et al. (Case No. IT-04-84-PT), 3 May 2006. 
65 See App. Ch. Judgement (Reasons), Kayishema and Ruzindana, supra note 27, § 56. 
66 Ibid.; Tr. Ch. Judgement, Kayishema and Ruzindana, supra note 6, § 69. It seemed to found this 
reasoning on an ECHR case that does not seem to give any support for this specific assumption. See 
footnote 84 of the Judgement (Reasons), which refers to Hentrich v. France (Appl. No. 13616/88), 22 
September 1994, § 56. 
67 Cf. for instance, Goldstein, Abraham S., 'The State and the Accused: Balance of Advantage in 
Criminal Procedure,' 69 YALE Law Journal 1149 (1960), pp. 1149-1199. Even in the highly 
adversarial system of the USA in the 1960-ies, the balance of advantages between the prosecution 
and the defence tilted toward the prosecution. A notable exception was the von Bulow case in the 
USA. It was estimated that the defence spent twice the amount that the prosecution spent. See 
Jonathan Friendly, Von Bulow jury issues acquittal on all charges, NY Times, 11 June 1985. 
68 Comprehensive Report on Legal Aid System ICTY, supra Chapter II note 148, par. 4(e). 
69 See SCSL First Annual Report, p. 16. 
70 See supra, Chapter II, paragraph 2.3.6. 
71 Cf., for instance, ICTY Tr. Ch., Decision of Defence Request for Review of Registrar's Decision 
and Motion for Suspension of all Time Limits, Strugar (Case No. IT-01-42-PT), 19 August 2003. 
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this case for trial’.72 In the case of Thomas Lubanga Dyilo at the ICC, defence counsel 
informed the Registry that she would not accept her appointment to the accused, 
unless additional resources would be provided.73  

The ICTR Directive on Assigned Counsel stipulates that the Tribunal will 
meet costs relating to investigative steps.74A degree of inequality in resources for 
conducting investigations between the prosecution and the defence will be justified 
because of their differing roles. Having no police force, the Prosecution starts its 
investigation from scratch, has to make a case and bears the burden of proof. Apart 
from the presumption of innocence, an important asset for defence counsel is that the 
accused may provide them with vital information. An important disadvantage however, 
is that in the context of international criminal proceedings, the defence generally 
receives the opportunity to conduct its investigations years after the prosecution has 
started theirs.75 This is generally unavoidable, as the prosecution will not issue an 
arrest warrant until it has collected sufficient evidence to indict a person. Only when 
arrested or interrogated by the prosecution or police authorities, a person has a right 
to a defence counsel. An international criminal court will not assign a defence team 
before a person is arrested and it is certain that he will be tried by this court. After a 
period of several years, on site investigations will inevitably produce less reliable 
information than investigations made earlier in the history of the case. This diminishes 
the chances for the defence to obtain reliable results. Moreover, in some instances, the 
defence is unable to visit the crime scene at all. In Kayishema, defence counsel could 
not visit a crime scene, whereas the prosecution had been able to investigate it. The 
defence was therefore unable to verify the data that were submitted by the prosecution. 
The Trial Chamber deemed it sufficient that the defence was provided with 
professional investigators at the costs of the Tribunal. Thus, ‘all the necessary 
provisions for the preparation of a comprehensive defence were available, and were 
afforded to all Defence Counsel in this case.’76 How the defence employs its resources 
‘is not a matter for the Trial Chamber.’77 The ICTR Appeals Chamber considered that 
‘the mere fact of not being able to travel to Rwanda is not sufficient to establish 

                                                 

72 As the Registrar is primarily responsible for the implementation of the legal aid payment system 
the Trial Chamber could only review his decision if it were shown ‘that no reasonable Registrar could 
have acted in the way as was done in the present case’. Since the defence challenged the whole legal 
aid system, its motion was inadmissible. It is not up to the Chamber to take decisions in the context 
of a particular case that may alter the legal aid payment system of all cases. See ICTY Tr. Ch. II, 
Decision on Urgent Motion for Ex Parte Oral Hearing on Allocation of Resources to the Defence 
and Consequences thereof for the Rights of the Accused to a Fair Trial, Hadžihasanović and Kubura 
(Case No. IT-01-47), 17 June 2003. 
73 As the Registrar refused to grant her request, as she could not demand additional resources since 
she was not appointed yet. See ICC President, Decision of the Presidency upon the document 
entitled Clarification" filed by Thomas Lubanga Dyilo on 3 April 2007, the requests of the Registrar 
of 5 April 2007 and the requests of Thomas Lubanga Dyilo of 17 April 2007, Thomas Lubanga Dyilo 
(Case No. ICC-01/04-01/06-874), 2 May 2007. 
74 See ICTR Directive (24 April 2004), Article 17(B). 
75 Cf. McIntyre (2003), supra note 42, p. 280. 
76 Tr. Ch. Judgement, Kayishema and Ruzindana, supra note 6, § 61. 
77  See Tr. Ch. Judgement, Kayishema and Ruzindana, supra note 6, § 61. The Appeals Chamber 
concurred with this view. Cf. App. Ch. Judgement (Reasons), Kayishema and Ruzindana, supra note 27, 
§ 72. 
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inequality of arms between the Prosecution and the Defence’. 78 The defence had 
failed to demonstrate that this deprived the accused ‘of a reasonable opportunity to 
plead his case’.79 

A report evaluating the legal aid system of the ICTY stated that the 
prosecutor’s continuous disclosure of exculpatory and other materials increased the 
workload of the defence. 80 While a case lasts, the prosecution continues to assemble 
evidence, in parallel with investigating other cases. It compels the defence to continue 
to conduct its own investigations which may even include revisiting particular 
witnesses.81 This could require additional funding. In Milutinović et al., the Registrar 
refused to provide such additional funding. The Appeals Chamber did not consider 
the alleged inadequacy of funds to establish inequality of arms. Judge Hunt argued the 
contrary. The Registrar’s assertion that the ICTY’s legal aid system ‘ensures that the 
defence is given quality representation to secure equality of arms with the Tribunal’s 
Prosecutors’82 was hollow, according to Judge Hunt.83 Under the ICTY Directive, the 
Registrar may readjust his assessment of a case level where ‘a stage of the procedure is 
substantially longer or shorter than estimated’ in advance.84 Once the “continuous 
discovery process” created unforeseen problems for the defence, Judge Hunt believed 
that the Registrar should have provided them with additional funding. The Registry 
should not unnecessarily hinder the defence in obtaining adequate resources.85  

Prosecutors can count on a fixed UN salary. 86  It is difficult to establish 
whether or not defence counsel at the ICTR receive an income that is proportionate 
to a prosecutor’s salary. Defence counsel are compensated on the basis of “hour 
statements” they hand in to the Registry.87 On top of these fees, a maximum of four 
team members are entitled to a fixed amount of daily allowance while at the seat of the 
Tribunal. At the ICTY, only counsel, not legal assistants may receive daily allowance. 
During breaks, naturally, daily allowances are not provided. 88  The rule that legal 
assistants at the ICTR are remunerated for a maximum of one hundred hours per 
month should be abandoned. It is unlikely that legal officers carrying out similar tasks 
for the prosecution have to tolerate similar limits that reduce their working hours and 
their salary. The lump sum system at the ICTY provides a more consistent income to 
the defence, including legal assistants. As it requires lead counsel to be paid on UN P5 
level and co-counsel on UN P4 level, 89  it is compatible with OTP salaries. The 

                                                 

78 See App. Ch. Judgement (Reasons), Kayishema and Ruzindana, supra note 27, § 72. 
79 See App. Ch. Judgement (Reasons), Kayishema and Ruzindana, supra note 27, § 72. 
80 Cf. Comprehensive Report on Legal Aid System ICTY, supra Chapter II note 148, par. 48. 
81 See Decision on Interlocutory Appeal, Milutinović, Ojdanić and Šainović, supra note 6, § 39. 
82 Report of the International Tribunal for the Former Yugoslavia to the United Nations General 
Assembly on the Structure and Functioning of the Legal Aid System, 31 May 2003, Executive 
Summary, p. 2. 
83 Dissenting opinion of Judge David Hunt, Milutinović, Ojdanić and Šainović, supra note 81, § 36. 
84 Article 22(A) ICTY Directive (IT/73/REV. 10), 28 July 2004. 
85 Dissenting Opinion of Judge David Hunt, Milutinović, Ojdanić and Šainović, supra note 81, § 41. 
86 UN personnel do not usually pay income tax, have generous pension provisions and education 
allowances. Defence counsel do not enjoy the same advantages.  
87 See supra, Chapter II, paragraph 2.3.6. 
88 ICTR trials breaks are long. The general pace of trials with several co-accused is about a few 
months on, and a few months off. 
89 See supra, Chapter II, paragraph 2.3.6. 
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remuneration system of the ICC is intended to ‘contribute to maintaining equilibrium 
between the resources and means of the accused and those of the prosecution.’90 Fees 
for defence team members are derived from prosecution salaries of the ICC and at the 
ad hoc Tribunals. 91  Moreover, defence counsel will also be compensated “for the 
increment in professional charges”.92 Therefore, the most progressive balance between 
the income of prosecution and defence staff can be found at the ICC. 

Should defence counsel’s fees be proportionate to the salary of a 
prosecutor?93 Although it is probably outside the scope of the principle of equality of 
arms as a human rights standard, it is desirable that the earnings of the prosecution 
and the defence working in the same international criminal court are compatible. In 
terms of a reasonable balance of powers between the prosecution and the defence, if 
prosecution counsel earn much more, the prosecution could appear to be more 
powerful. Disproportionate differences should therefore be avoided.  

 It has been argued that the defence, compared to the prosecution, lacks 
adequate facilities to prepare its cases and that this disparity damages the credibility of 
the international criminal justice system.94 As mentioned, in Kayishema and Ruzindana, 
the ICTR did not exclude the right of an accused to have adequate facilities for the 
preparation of his defence95 from the scope of the principle of equality of arms.96 
However, it should be examined what facilities should necessarily be provided. The 
ICC RPE prescribe that the Registrar should ‘[p]rovide the defence with such facilities 
as may be necessary for the direct performance of the duty of the defence’.97 Under 
Article 14(3)(b) of the ICCPR, the right to have adequate facilities includes access to 
documents and other evidence required for the preparation of the accused’s case and 
‘the opportunity to engage and communicate with counsel.’98  

The prosecution office being located at the courts as well as in the country 
where the crimes took place could require that international criminal courts provide 
for office facilities for the defence. Initially, both the ad hoc Tribunals’ Directives 
provided that if counsel’s professional facilities were far removed from the Tribunal, 
‘subject to availability of space and resources’, they were to be offered reasonable 
facilities and equipment such as photocopiers and computers. In addition, counsel 
could use the judges’ libraries and documentation centre.99 Since 2000, these facilities 

                                                 

90 Report to the Assembly of States Parties on options for ensuring adequate defence counsel for 
accused persons (ICC-ASP/3/16), 17 August 2004, par. 16.  
91Idem. 
92 Idem. See also supra Chapter II, paragraph 2.3.6. 
93 Ellis argues that defence counsel should earn the equivalent of what prosecution counsel earn. See 
Ellis, Mark S., 'Achieving Justice before the International War Crimes Tribunal: Challenges for the 
Defense Counsel', Duke Journal of Comparative and International Law (1997), Spring 1997, pp. 519-537, 
p. 32. 
94 Groulx (2000), supra note 47. 
95 See Article 21(4)(b) ICTY Statute; Article 20(4)(b) ICTR Statute; Article 67 (1)(b) ICC Statute. 
96 See, for instance, Tr. Ch. Judgement, Kayishema and Ruzindana, supra note 6, § 55. 
97 Rule 20(1)(e) ICC RPE. 
98 CCPR General Comment No. 13, supra note 26, par. 9. Cf. also Nowak, Manfred, U.N. Covenant on 
Civil and Political Rights: CCPR commentary (2nd, rev.), (Kehl, Germany [etc.]: Engel, 2005), p. 332. 
99 Article 34 ICTY Directive on the Assignment of Defence Counsel (IT/73/Rev. 2), 30 January 
1995; Article 31 ICTR Directive (Rev. 3), 1 July 1999. In 1997, the ICTY provision was already cut 
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are no longer included in the ICTY Directive.100 The lump sum the ICTY provides to 
the defence includes a substantial office costs component.101 Defence counsel have a 
common room in the ICTY building, with a bare minimum of office equipment. The 
ICTR Directive still provides professional facilities.102 At the ICTR, each defence team 
has a separate office with one desktop computer. Printing facilities are shared. At the 
SCSL in the RUF case, the defence requested a considerable amount of additional 
facilities103 all of which were granted by the Trial Chamber except one, namely to have 
an investigator with international experience.104 

Some basic facilities, such as a common space for defence counsel to change 
into their gown and to wait during intervals, or to print or copy a limited amount of 
documents are necessary for the defence to function effectively. Bar associations 
should perhaps assume responsibility over the maintenance of such common defence 
facilities to safeguard confidentiality. The principle of equality of arms does not require 
courts to provide office facilities to the defence. As defence counsel generally incur 
double expenses – maintaining their domestic office as well as one near the seat of the 
international criminal court – it is reasonable to include office costs in any 
international criminal court’s legal aid system. The degree to which facilities such as 
adequate time to present a case and access to evidence are protected pursuant to this 
principle, will be considered in the following paragraphs.  

 

5.3.4 Conclusion 
The foregoing illustrated that defence teams assigned under the legal aid system 
generally comprise fewer members than prosecution teams and have fewer resources 
and facilities at their disposal to prepare and present their cases. Whether the principle 
of equality of arms will be violated by any such disparity depends on the degree to 
which it hinders the defence adequately to prepare and plead its case. The level of 
resources allocated to the defence in international criminal cases should be adequate to 
prepare an effective defence.  

                                                                                                                       

down solely to provide for the use of the judges’ library facilities. See Article 34 ICTY Directive 
(IT/73/Rev. 4), 1 August 1997. 
100 ICTY Directive (IT/73/Rev. 8), 15 December 2000. 
101 See ICTY Defence Counsel Payment Scheme for the Pre-Trial Stage, 1 May 2006, par. 24. 
102 Cf. Article 31 ICTR Directive, 15 June 2007. 
103 The request included a second office, a second networked computer, a car, a witness management 
officer to find and locate witnesses, and funding for an investigator with international experience. See 
SCSL Tr. Ch. I, Decision on Sesay Defence Application I - Logistical resources, 24 January 2007, 
(Case No. SCSL-04-15-T-691), p. 2. 
104 The Chamber’s requests were to be complied with by the Defence Office as well as the Registrar. 
The Principal Defender notified the court that he was engaging in finding additional investigative 
resources for the defence. See idem, pp. 4 and 5, and footnote 10. A second application for additional 
resources was denied, as it was not sufficiently substantiated. The defence requested a higher 
remuneration level as to the funding of two military experts. It was contended that the prosecution 
provided their military expert with a higher remuneration level than the Defence Office would grant 
to the defence for the hiring of their experts. This would put the accused ‘at a huge disadvantage in 
being able to present his evidence’. See SCSL Tr. Ch. I, Decision on Defence Application II, (Case 
No. SCSL-04-15-T-715), 28 February 2007, §§ 3-6 and §§ 22-27.  
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In every criminal case, the prosecution will bear the burden of proving the 
guilt of the accused, whereas the latter is presumed innocent. The prosecution may 
therefore require more investigative resources than the defence. In adversarial 
proceedings, the defence is responsible for assembling and presenting its own 
evidence. Given that the proceedings of the international criminal courts included in 
this study are predominantly adversarial, these courts should provide an adequate 
standard of resources and facilities to the defence. The defence should be funded at a 
level allowing it to conduct its own investigations. Domestic jurisdictions have 
provided more substantial resources to the defence in cases that were highly complex 
and involved an international component. Conducting an effective defence in 
international criminal cases is a complicated task. Compared to what should be 
provided in regular domestic cases, the inherent complexity of these cases requires 
extra resources and facilities to be provided to the defence to satisfy the principle of 
equality of arms and the right to a fair trial. 

The ICTY’s lump sum system most efficiently tailors the needs of the defence 
to the complexity and expected duration of a case. In the most complicated cases, it 
provides a higher standard than the ICTR. The ICTR system is the least compatible 
where it concerns guaranteeing proportionality as to resources and facilities between 
the prosecution and the defence, especially in cases where one defence counsel is 
deemed sufficient. The assignment of two counsel should be the minimal requirement 
in international criminal cases. In cases of this magnitude and duration, this number is 
necessary to guarantee continuity of representation. If one counsel is unable to attend 
court proceedings or to perform any necessary task, another counsel will be available. 
This will also prevent a court from having to decide whether or not any other defence 
team members could perform such tasks while defence counsel is unavailable.  

A flexible approach as to the differing needs of defence teams is necessary. 
Defence counsel also bear some responsibility. They have a duty to act diligently105 
and should make efficient use of the resources available to them. Any requests for 
additional resources that are sufficiently substantiated as being necessary for 
adequately preparing or presenting the defence, and are not the result of a lack of due 
diligence on the part of counsel, should receive proper consideration. It is desirable to 
have a separate defence organ instead of the Registry, or at least defence counsel 
involved in assessing the level of a case and whether additional resources are required. 
In this respect, the ICC’s Legal Aid Commission that can advise the Registrar on the 
allocation of funds for assigned legal assistance is a suitable solution.106 This should be 
more efficient and acceptable to defence teams and could limit the number of motions 
concerning this issue to Chambers. It could also benefit the judicial economy of 
international criminal courts.  

Only disproportionate differences between defence and prosecution 
resources will violate the principle of equality of arms as a human rights standard. 
Generally, there are no truly disproportionate differences in the basic provisions of 
international criminal courts amounting to a violation of this principle. But the 
adversarial principle requiring that each party should have adequate opportunity 

                                                 

105  See Articles 3(iii) and 11 ICTY Code of Professional Conduct; Article 6 ICTR Code of 
Professional Conduct; Article 5 ICC Code of Professional Conduct for Counsel (ICC-ASP/4/Res.1). 
106 Cf. supra Chapter III, note 56. 
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effectively to prepare and present its case, could be at risk. This will be so most 
particularly under the legal aid system of the ICTR, but also where the protection by 
immunities and special privileges is concerned.  
 
 
5.4 DISPARITIES IN TIME AND NUMBER OF WITNESSES 
 
In international criminal cases, the number of prosecution witnesses generally exceeds 
the number of defence witnesses. The question is whether this violates the principle of 
equality of arms. For many reasons, there may be more prosecution witnesses than 
defence witnesses. As the prosecution bears the burden of proof, it could need more 
witnesses than the defence to establish the guilt of the accused. It can be a matter of 
defence strategy only to call those witnesses that will be absolutely necessary to contest 
the prosecution’s case. Hence, it could be desirable for the defence to call only a 
limited number of solid witnesses.107 When it is a strategic choice of the defence to call 
fewer witnesses than the prosecution, the principle of equality of arms is not violated, 
for there has been an equal opportunity to plead the case and to present evidence.  

This could be different where the defence calls fewer witnesses because it was 
unable to present any more than the prosecution. It is often difficult for the defence to 
find witnesses since many persons are afraid to be associated with war criminals and 
may therefore refuse to testify for them.108 It is also difficult to trace suitable defence 
witnesses as many persons will be relocated after an international or internal large scale 
conflict. Moreover, the defence may have insufficient resources for contacting or 
speaking to all relevant persons.109 It is not self-evident that this inequality should lead 
to a finding of inequality of arms.  

In Kayishema and Ruzindana, where the accused claimed a violation of the 
principle of equality of arms inter alia because of the difficulty for the defence to locate 
and contact potential witnesses, the ICTR Appeals Chamber argued ‘that the principle 
of equality of arms does not apply to “conditions, outside the control of a court”, that 
prevented a party from securing the attendance of certain witnesses.’110 It was not 
denied that the conditions that may prevent the defence from calling all the witnesses 
necessary for their case puts it at a disadvantage vis-à-vis the prosecution. In addition, 
were it to be contended that a lack of resources prevented the defence from tracing 
important witnesses, the court could have provided for more resources, and thus may 
have had control over the disparity. Provided however, that the defence was able to 
quantify the resources it needed to trace a specific witness and could substantiate the 
importance of that witness for the defence case. In addition, the defence should show 
why the resources already provided would not be enough.  

The principle of equality of arms may also be at stake where the defence is 
required to limit its number of witnesses solely to expedite the trial proceedings. As 
                                                 

107 Interview with Howard Morrison QC, Arusha, 9 October 2004. Notes on file with the author. 
108 Potential defence witnesses regularly fear for the safety of their family members if they were to 
testify for the defence. See ICTR Tr. Ch. I, Transcripts (in French), Ntakirutimana and Ntakirutimana 
(Case Nos. ICTR-96-10-T and ICTR-96-17-T), 2 April 2001, pp. 36, 37. 
109 This issue was raised in the context of the principle of equality of arms, for instance, in Kayishema 
and Ruzindana. See App. Ch. Judgement (Reasons), Kayishema and Ruzindana, supra note 27, § 65. 
110 Ibid., § 73, footnote in citation omitted. 
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noted in Chapter IV, judges at international criminal courts increasingly control the 
manner of proceedings. To ensure that trials will not last forever, judges may limit the 
number of witnesses that the defence may call111 and determine the time available for 
the presentation of its evidence 112  prior to the defence case. Judges have similar 
powers regarding the prosecution’s case. The defence may request to have additional 
time or to call additional witnesses during the defence case,113 so if judges impose 
upon the defence stricter limits than on the prosecution regarding the number of 
witnesses or the amount of time, such limitations may give rise to a violation of the 
principle of equality of arms. However, in Milošević it was held that to restrict the 
number of defence witnesses the accused could call, while granting him an equal 
period as the prosecution to present his case and evidence,114 neither violated his right 
to a fair trial, nor the principle of equality of arms.115  

This contention, that denying the defence the opportunity to present the 
same number of witnesses as the prosecution will not violate the principle of arms, is 
questionable for the following reasons. Before the start of the defence case, the Trial 
Chamber assured the accused that the number of defence witnesses and the time 
available for his defence case would be based on the number of prosecution witnesses 
and the amount of time that the prosecution had to present its case.116 Therefore, 
expectations were raised that the defence could in practice call the same number of 
witnesses as the prosecution. Nonetheless, the limitations in time were repeated in 
subsequent orders from 2004 onwards.117 Consequently, Milošević was aware of these 
limits. However, if the time available to an accused to present his case is severely 
limited and he is able to substantiate why he needs more time to present his witnesses 
to render his defence more effective, courts should reconsider the amount of time 
provided to him. If cases of such complexity are processed in an adversarial system, a 
balance should be sought between the freedom of the parties and the trial 
management capacities of the judges. Additionally, the HRC and the ECHR have 
established that restricting the defence in its right to cross-examine prosecution 
witnesses, and in its right to call witnesses may amount to inequality of arms. Like the 

                                                 

111 Rule 73ter(C), ICTY RPE; Rule 73ter(D) ICTR RPE. 
112 Rule 73ter(E), ICTY RPE; Rule 73ter(C) ICTR RPE. 
113 Rule 73ter(D) and (F), ICTY RPE; Rule 73ter(E) ICTR RPE. 
114 This amounted to the following time allotment: The defence case should take no longer than 150 
days, consisting of 90 days to present the case in chief (equaling the amount of time the Prosecution 
needed) added up with another 60 days (two-thirds of 90) for cross-examination of defence 
witnesses and dealing with administrative matters. See ICTY Tr. Ch., Order Rescheduling and Setting 
the Time Available to Present the Defence Case, Milošević (Case No. IT-02-54), 25 February 2004 
(hereinafter: Order Rescheduling and Setting the Time). 
115 According to the Trial Chamber, equality of time for the prosecution and the defence to present 
their respective cases is one way to achieve fair and equal treatment of parties. See Decision in 
Relation to Severance, Extension of Time and Rest, Milošević (Case No. IT-02-54-T), 12 December 
2005 (hereinafter: Decision in Relation to Severance), § 24. 
116 Order Rescheduling and Setting the Time, Milošević, supra note 114. 
117 See ibid.; Second Order Recording Use of Time in the Defence Case, Milošević (Case No. IT-02-
54-T), 23 March 2005; Third Order on the Use of Time in the Defence Case and Decision on 
Prosecution's Further Submissions on the Recording and Use of Time During the Defence Case, 
Milošević (Case No. IT-02-54-T), 19 May 2005. 



 

 162 

statutory fair trial provisions of the ad hoc Tribunals,118 Article 14(3)(e) of the ICCPR 
entitles an accused in criminal proceedings ‘to examine, or have examined, the 
witnesses against him and to obtain the attendance and examination of witnesses on 
his behalf under the same conditions as witnesses against him’. It is intended to grant 
the accused the same legal powers as the prosecution to compel the attendance of 
witnesses and to examine or cross-examine witnesses.119 The HRC held in Larrañaga v. 
Philippines that in case of serious charges, a court's refusal to hear particular ‘defence 
witnesses without any further justification other than that the evidence was "irrelevant 
and immaterial" and the time constraints, while, at the same time, the number of 
witnesses for the prosecution was not similarly restricted’, violated Article 14(3)(e).120 
Thus, if time constraints lead to a disparity, they are not legitimate according to the 
HRC. According to the ECHR in Vidal v. Belgium, Article 6(3)(d) of the ECHR121 
generally leaves it to the court ‘to assess whether it is appropriate to call witnesses’, 
and ‘does not require the attendance and examination of every witness on the 
accused’s behalf: its essential aim, as is indicated by the words “under the same 
conditions”, is a full “equality of arms” in the matter’. 122  As the accused’s four 
witnesses for the defence were not called, Article 6 was violated. This case is a good 
illustration of a civil law approach towards defence evidence. The Brussels Court of 
Appeal deemed that the evidence available in the dossier sufficiently established the 
guilt of the accused and for that reason, no further investigations were necessary “for 
establishing the truth”.123 As the prosecution did not call any witnesses, the ECHR 
reasoned that the principle of equality of arms does not exhaust the contents of Article 
6(3)(d), nor the contents of Article 6(1) guaranteeing a fair trial. 124 Finally, the ECHR 
held that ‘the rights of the defence were restricted to such an extent’ that the applicant 
did not receive a fair trial. 125 Moreover, it awarded the defendant more than EUR 
6000,- for non-pecuniary damages.126 Although the court has discretion with regard to 
calling witnesses, the essential aim of Article 6(3)(d) being “full equality of arms”, this 
implies that the number of prosecution witnesses should form the basis for assessing 
what number of defence witnesses can be called. 

In Milošević, the accused had less power to compel the attendance of witnesses 
than the prosecution. The court could have remedied this disadvantage. Granting him 
the same number of witnesses as the prosecution would not have been necessary. But, 
rather than rigidly holding on to a time limit, the court should have made more effort 
to reinforce the rights of the accused. According to assigned counsel, the ‘inequality in 
strength’ between the prosecution and the accused needed compensation.127 Even 
though it is impossible for an international criminal court to compensate an accused 

                                                 

118 See Article 20(4)(e) ICTR Statute; Article 21(4)(e) ICTY Statute. 
119 See CCPR General Comment No. 13, supra note 26, par. 12. 
120 HRC, Larrañaga v. Philippines, CCPR/C/87/D/1421/2005 (14 September 2006), § 7.7. 
121 This clause is equal to Article 14(3)(e) ICCPR. 
122 ECHR, Vidal v. Belgium (Appl. No. 12351/86), 22 April 1992, § 33. 
123 Ibid., § 31. 
124 Ibid., § 33. 
125 Ibid., § 35. 
126 The amount was 250.000 Belgian Francs. See ECHR, Vidal v. Belgium (Article 50), (Appl. No. 
12351/86), 28 October 1992. 
127 Decision in Relation to Severance, Milošević, supra note 115, § 13. 
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for every disadvantage he may suffer vis-à-vis the prosecution, in this case, the court 
could have made a more substantial effort. Milošević represented himself. The 
Tribunal appointed amici curiae and later assigned counsel to complement his 
defence.128 While their appointment was against the wishes of the accused, the time 
that they used seems to have been counted as defence time.129 It is unfair to let these 
amici or counsel curtail the accused’s time without compensating him for it. This 
should have been a compelling reason for granting Milošević more time than the 
prosecution. 

However, all circumstances considered, it is obvious why the Chamber let 
expedience prevail over the rights of the accused under the pretext of acting under its 
duty of guaranteeing him a fair trial. Milošević’s choice to conduct his own defence in 
combination with his health had produced considerable delays. He used nearly all of 
the time that was made available to him to defend himself against the counts on one 
out of the three joint indictments against him. He requested more than a 100% 
additional time to present his 190 witnesses, without seriously considering the use of 
written witness testimony to save court time, as the prosecution had done.130 As a 
result, the Chamber was not in the least convinced that Milošević genuinely tried to 
conduct his defence efficiently. An accused is entitled to ‘a reasonable and adequate 
opportunity to present his case’. Because of his pertinent failure to be reasonable as to 
the presentation of his case and the Chamber’s fundamental obligation to bring a trial 
to a fair and expeditious conclusion, the Chamber considered equality of time to 
amount to ‘an appropriate measure of fairness’.131 According to the ECHR in Asch v. 
Austria, ‘[a]ll the evidence must normally be produced in the presence of the accused 
at a public hearing with a view to adversarial argument. This does not mean, however, 
that the statement of a witness must always be made in court and in public if it is to be 
admitted in evidence, in particular, this may prove impossible in certain cases.’132 The 
ECHR in this case confirmed that written prosecution witness statements are 
admissible as evidence as long as the accused receives adequate opportunity to 
challenge those statements.133 However, the degree to which a court may require an 
accused to produce written witness statements rather than having his witnesses 
examined in court, is a different question. Particularly, since the ad hoc Tribunals 
generally favour oral testimony over written testimony.134 It could be argued that the 
need for an expeditious trial may necessitate that both the prosecution and the defence 
present their evidence in a more efficient manner. The ad hoc Tribunals are under such 
time pressure, that strict time limits are applied in all cases. For instance, in the ICTY’s 
lump sum system, each level of complexity as to which a defence team may be 
classified, also stands for a limited amount of time.135 However, as noted earlier, if the 

                                                 

128 As to the right to self-representation and its consequences, see infra, Chapter VII.  
129 See Decision in Relation to Severance, Milošević, supra note 115, § 19. 
130 See ibid., § 14. 
131 See ibid., §§ 24-26. 
132 ECHR, Asch v. Austria (Appl. No. 12398/86), 26 April 1991, § 27. 
133 See idem. 
134 Cf. supra, Chapter IV, paragraph 4.3.4. 
135 Level 2 cases get roughly two times more time than level 1 cases and level 3 cases get roughly 
three times more time than level 1 cases. See ICTY Defence Counsel Payment Scheme for the Pre-
Trial Stage, 1 May 2006, par. 29. 
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defence needs additional time, a flexible approach is preferable over a rigid time 
management attitude. Therefore, the ECHR standard of applying a full equality of 
arms to witness testimony should have prompted the Tribunals at least to consider 
allowing the accused approximately the same number of live witnesses as the 
prosecution had presented and to present the remainder through written witness 
statements. But this was not even attempted. In addition, the fact that the defence may 
not have the same tools as the prosecution to produce written witness statements, was 
not considered a reason to grant the accused more time to present his witnesses. The 
assigned counsel’s confirmation that all defence teams before the Tribunal lacked 
resources to produce written witness testimony136 did not persuade the court. 

In Orić, the prosecution was allowed to call 50 witnesses and had 100 days of 
testimony time, whereas the defence could only call 30 witnesses (instead of the 73 
requested) and was granted 27 days of testimony time. 137  The Appeals Chamber 
stressed that the principle of equality of arms does not imply that the prosecution and 
the defence are ‘entitled to precisely the same amount of time or the same number of 
witnesses’.138 For instance, because of their different roles, the prosecution might have 
greater quantitative needs in terms of evidence to present than the defence: 

  
‘The Prosecution has the burden of telling an entire story, of putting together a 
coherent narrative and proving every necessary element of the crimes charged 
beyond a reasonable doubt. Defense strategy, by contrast, often focuses on 
poking specifically targeted holes in the Prosecution’s case, an endeavor which 
may require less time and fewer witnesses.’139 
 

This reasoning is rather general. It was obvious in this case that the defence 
endeavoured to do a lot more than ‘poking targeted holes’ in the prosecution’s case. 
But even if poking holes would be the focus of a defence case, the size of the 
prosecution case may require the defence to tailor its case to it, as a matter of strategy. 
The more evidence the prosecution presents, the more there is for the defence to 
refute. Nonetheless, the Appeals Chamber took a more flexible approach than the 
Trial Chamber in Milošević. Holding that ‘a principle of basic proportionality, rather 
than a strict principle of mathematical equality, generally governs the relationship 
between the time and witnesses allocated to the two sides’, the Appeals Chamber in 
Orić weighed up both time and the number of witnesses of the prosecution and the 
defence against each other. It also tried to find a balance between the Trial Chamber’s 
power under Rule 73 ter of the Rules of Procedure and Evidence to limit the length of 
time and number of witnesses allocated to the defence case and Article 21 of the 
Statute that safeguards the rights of the accused. To reach this balance, the Appeals 
Chamber applied an objective test to establish whether the allocated time would be 
‘objectively adequate’ for the accused to conduct his defence ‘in a manner consistent 

                                                 

136 See Decision in Relation to Severance, Milošević, supra note 115, § 20. 
137 According to a calculation by the defence this would come down to having one hour per witness 
for the examination in chief. ICTY App. Ch., Interlocutory Decision on Length of Defence Case, 
Orić (Case No. IT-03-68-T), 20 July 2005, § 9. 
138 Ibid., § 7. 
139 Ibid., § 7. 
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with his rights.’140 Considering the complexity of the issues at stake, the amount of 
time as well as the number of witnesses allotted to the defence should be reasonably 
proportional to the prosecution’s allotment and should give the accused a fair 
opportunity to present his case. The disparity in this complex case between the 
number of witnesses and the amount of time allotted to both parties was so obvious, 
that it was not necessary for the defence to show any specific prejudice.141 

When the defence is seriously limited in presenting its case, that may affect its 
effectiveness. As the prosecution was not put under similar restrictions in Orić, this 
case constituted a violation of the principle of equality of arms. The Appeals Chamber 
considered that had the defence been granted more time, its ‘strategy with the 
witnesses presented so far – both in terms of the subject matter discussed and in terms 
of the amount of time taken for examination – might have been very different.’142 
How to repair the damage suffered by the defence is a difficult question at such a late 
stage of proceedings. The Chamber deemed that to allow the defence extra time to 
enable it to recall some of its witnesses to fully address the issues the defence 
considers necessary, was sufficient compensation. Balancing this compensation against 
the expediency concerns, the Chamber stressed that this opportunity was granted on 
the condition that it would not be abused. 
 The different approaches in Orić and Milošević with regard to applying the 
principle of equality of arms in the context of allotting time and witnesses to the 
defence are explicable by the different circumstances of both cases. In the view of the 
Chamber, Milošević did not make any effort to use his time efficiently. In Orić, not 
only was the defence limited in the number of witnesses it wished to present, it was 
also limited in the time to present its case without the prosecution being under the 
same constraints. Thus, the inequality of arms between the prosecution and the 
defence was more evident. Given that the prosecution has more resources at its 
disposal than the defence it could therefore be more difficult for the defence to 
produce written witness evidence. It requires the presence of an official of the 
Tribunal.143 The defence could genuinely be unable to process the same number of 
witnesses as the prosecution when given an equal amount of time. Any inequality as to 
means, resources and, also in some cases as to experience in international criminal 
proceedings might prevent the defence from being genuinely able to use its time as 
efficiently as the prosecution. The Appeals Chamber in Orić, in addition to testing the 
proportionality of time and witnesses available to the defence and the prosecution also 
applied an objective test as to whether the time allocated to the defence would be 
objectively adequate taking into account all the relevant circumstances, including the 
complexity of the case. This two-step approach seems better in line with the principle 
of equality of arms and the right to a fair trial than the approach taken in Milošević. 
Merely applying mathematics to ensure that the accused will be granted the exact same 
amount of time as the prosecution, without considering any compensation were the 
                                                 

140 Ibid., § 8. 
141 See ibid., § 9. 
142 Ibid., § 10. 
143 Cf. supra, Chapter IV, paragraph 4.3.4. See Rule 92bis(B) ICTY and Rule 92bis(B) ICTR RPE. Cf. 
also ICTR Tr. Ch. I, Decision on Bagosora Defence Request for Court to Direct ICTR Registrar to 
Attend Kigali on Mission to Witness Signing of Defence Witness Statement(s), Bagosora et al (Case 
No. ICTR-98-41-T), 20 February 2007. 
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defence to be significantly disadvantaged, is less fair than the Trial Chamber 
contended in Milošević. In Prlić, the Appeals Chamber considered a proposal of the 
Trial Chamber to reduce the time for the prosecution case. It held: ‘The Trial 
Chamber’s duty to ensure the fairness and expeditiousness of proceedings will often 
entail a delicate balancing of interests. This is particularly so in a trial of this scope and 
complexity, for which there is little precedent.’144 The Appeals Chamber decision in 
Orić has made defence teams at the ICTR appeal a decision to limit the number of 
their witnesses to half the number of prosecution witnesses.145  

Overall, it can be concluded that the policy-implementing goal of the ad hoc 
Tribunals to expedite proceedings cannot legitimately be achieved through imposing 
limits on the number of defence witnesses or on the amount of time for the defence 
to present its case, if the same restraints are not imposed on the prosecution. 
 
 
5.5 STATE COOPERATION AND ACCESS TO EVIDENCE 
 
In Blaškić, the ICTY Appeals Chamber remarked that ‘the International Tribunal may 
discharge its functions only if it can count on the bona fide assistance and cooperation 
of sovereign States.’146 In national criminal proceedings, if the defence is unable to 
obtain evidence from state authorities, judges can make the authorities comply with 
the defence requests through court orders. Due to the lack of adequate enforcement 
mechanisms, international criminal courts can have more difficulty to compel 
uncooperative authorities to cooperate, even though states have a duty to cooperate 
with international criminal courts.147 Nonetheless, states can be reluctant to provide 
sensitive information or material to the defence, to protect national security interests. 
If state authorities comply more readily with prosecution requests for evidence than 
with defence requests, this could produce disparity in access to evidence. For the 
principle of equality of arms to be satisfied, should the defence have equal access to 
evidence as the prosecution? And if the defence is unable to access evidence, what, if 
any, should be the consequences? This paragraph examines whether the lack of equal 
access violates the principle of equality of arms and whether this entitles the defence 
to any compensation. 

It has been argued that considering the Tribunals’ predominantly adversarial 
system, the Statute and Rules of Procedure and Evidence fail to provide the necessary 

                                                 

144  ICTY App. Ch., Decision on Prosecution Appeal Concerning the Trial Chamber’s Ruling 
Reducing the Prosecution Case, 6 February 2007, Prlić, et al. (Case No. IT-04-74-AR73.4) 
(hereinafter: Decision on Prosecution Appeal), § 16. 
145 As this appeal was still pending at the point where the research for this project was finished, its 
result unfortunately could not be included in this study. See ICTR Tr. Ch. II, Decision on Joseph 
Kanyabashi’s Motion for Certification to Appeal the Decision of 21 March 2007, Kanyabashi et al. 
(Case No. ICTR-96-15-T; Joint Case No. ICTR-98-42-T), 3 May 2007. 
146 ICTY App. Ch., Judgement on the Request of the Republic of Croatia for Review of the Decision 
of Trial Chamber II of 18 July 1997, Blaškić (Case No. IT-95-14-A R108bis), 29 October 1997 
(hereinafter: Judgement on the Request of Croatia). 
147 See Article 28 ICTR Statute; Article 29 ICTY Statute. State Parties to the Rome Statute have a 
duty to cooperate with the ICC. 
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rights for the defence to function effectively and to gather evidence.148 In Tadić, the 
defence contended that the Serbian authorities gave it neither an effective opportunity 
to gain access to defence witnesses, nor to the key sites in the Prijedor region where 
the alleged crimes were committed. According to the defence, this constituted 
inequality of arms.149 The Appeals Chamber notes ‘that equality of arms obligates a 
judicial body to ensure that neither party is put at a disadvantage when presenting its 
case’150 and ‘that the Prosecution and the Defence must be equal before the Trial 
Chamber’.151 The judges recognized that states can impede counsel’s efforts to obtain 
the evidence in their custody. However, they felt that a court has a limited role to 
ensure equality between the defence and the prosecution if the disparity results from 
external factors, such as a lack of state cooperation. Notwithstanding the defence’s 
argument that this principle should guarantee procedural equality as well as substantive 
equality in order to ensure a fair trial,152 the Appeals Chamber concurs with the ECHR 
and HRC that this principle reflects procedural rather than actual equality.153  The 
Appeals Chamber argued that the ECHR and HRC case law on this principle does not 
stipulate that the principle should also apply ‘to conditions, outside the control of a 
court’. In the ECHR cases where this principle was at issue, the judges were in a 
position to grant the applications of the defence and to put it on a par with the 
prosecution. Furthermore, whereas domestic courts can ‘control matters that could 
materially affect the fairness of a trial’ through state enforcement mechanisms, 154 
international criminal courts have no autonomous enforcement agencies at their 
disposal to achieve this. 155  Conditions that may put the defence at a substantial 
disadvantage and which are outside the court’s control are excluded from the scope of 
this principle.156 International criminal courts give the principle of equality of arms ‘a 
more liberal interpretation157 than that normally upheld with regard to proceedings before 
domestic courts’.158 This potentially has severe implications for the defence. The ICTY 
does not believe it has any legal obligation to compensate the defence for a lack of 
state cooperation, even if this significantly harms the defence in comparison to the 
prosecution. The court will just provide ‘every practicable facility it is capable of 
granting under the Rules and Statute’ if a party requests the court’s assistance, and 
trusts that its legal provisions ‘alleviate the difficulties faced by the parties so that each 
side may have equal access to witnesses.’159 Rule 54 of the ICTY RPE allows the 
Chamber to issue subpoenas to compel the attendance of witnesses or to order states 

                                                 

148  Calvo-Goller, Karin N., The Trial Proceedings of the International Criminal Court. ICTY and ICTR 
Precedents, Martinus Nijhoff Publishers (Leiden, Boston 2006), p. 50. 
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151 Ibid., § 52. 
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157 Emphasis added, J.T.T. 
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to produce evidence. When its measures fail to deliver, it may adjourn or stay the 
proceedings.160  

That the Tribunal calls this approach “more liberal” led to confusion. It has 
been believed to imply a more lenient approach favouring the defence.161 However, in 
the context of Tadić, “more liberal” means that the Chamber will help the defence 
obtain equal access to evidence only in as far as this would be within its control. If 
every endeavour to obtain a state’s cooperation fails, this will not affect the principle 
of equality of arms and does not require a remedy. This approach is not necessarily at 
odds with what the ECHR prescribes. For instance, in Barberà v. Spain, the ECHR, 
even though it concluded that the defence was impeded from examining a certain 
witness, and this conflicted with the adversarial principle, Spain was not held 
accountable for its failure to ensure the attendance of a particular witness, as the court 
had issued a warrant.162 

Nonetheless, the Tribunal could have been more creative in finding solutions 
to bring the defence and prosecution more on a par. If the defence is unable to 
present relevant evidence, this can have a substantial impact on the overall fairness of 
a trial. Access to the territory where the crimes took place can be vital to prove the 
accused’s innocence or a lower degree of criminal responsibility. The accused has a 
right to challenge the evidence against him. If important information will be withheld 
from the defence because of national security concerns, whereas it is available to the 
prosecution, it is impossible for the defence to challenge it or to verify its reliability, 
unless it is disclosed by the prosecution. One remedy for this disparity is to give the 
defence better access to documents in possession of the prosecution. In Blaškić it was 
suggested that this could be established through appointing an independent officer for 
this matter, preventing defence counsel having full access to prosecution 
documents.163 Disclosure obligations of the prosecution are however distinct from 
obligations of international organizations or states to grant access to its documents. If 
the inequality between the prosecution and defence would remain disproportional, 
judges could compensate the defence by excluding prosecution evidence that was 
gained through the cooperation of a state authority, if these authorities consistently 
refused to cooperate with the defence. Such measures to compensate the defence are 
only warranted if the defence has made proper efforts to obtain the information or 
material by itself.  

Where disclosure is concerned, a lack of due diligence has serious 
consequences. In order to obtain a review of a verdict, where new facts are discovered 
after proceedings have resulted in a verdict, this can only lead to a review on the 
condition that these facts ‘could not have been discovered through the exercise of due 
diligence’.164  

                                                 

160 See idem. 
161 Cf. Knoops, Geert-Jan Alexander, Theory and Practice of International and Internationalized Criminal 
Proceedings (The Hague: Kluwer Law International, 2005), pp. 39, 40; Negri, Stefania, 'The Principle of 
“Equality of Arms” and the Evolving Law of International Criminal Procedure', 5 International 
Criminal Law Review (2005), pp. 513–571, p. 545. 
162 ECHR, Barberà, Messegué and Jabardo v. Spain (Appl. No. 10590/83), 6 December 1988, § 85. 
163 See ICTY Tr. Ch., Decision on the Production of Discovery Materials, Blaškić (Case No. IT-95-
14-PT), 27 January 1997. Cf. McIntyre (2003), supra note 42, p. 320. 
164 Rule 119 ICTY RPE; Rule 120 ICTR RPE. Emphasis added, JTT. 
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Before requesting a court to order state authorities to cooperate, a party itself 
must try to obtain the required information. Following the Appeals judgement in Tadić, 
Rule 54bis of the Rules of Procedure and Evidence was introduced, formulating the 
conditions under which a party can request the Chamber to secure state cooperation. 
A party should take “reasonable steps” to secure the information or documents.165 In 
Milutinović et al., the Chamber held that by refusing conditional offers of a state 
regarding the requested information, the defence could not ‘be said to have failed to 
take reasonable steps to secure voluntary cooperation’.166  

The specificity requirement entails that the requesting party should describe 
the requested documents or information in as much detail as possible.167 In Aleksovski, 
the Appeals Chamber argued that defence counsel must ‘make proper enquiries as to 
what evidence is available’ in their client’s defence.168 In Blaškić, it was ruled that 
requests should concern specific documents, not broad categories.169 In subsequent 
cases, the ICTY held that a request may include the production of documents falling 
under a category, provided that it is ‘defined with sufficient clarity to permit ready 
identification of its members and […] is not so broad as to be oppressive’.170 A clearly 
defined category could meet the specificity requirement of Rule 54bis(A)(i). 171  To 
satisfy the requirement, a request could for instance be ‘temporally circumscribed’, and 
indicate the persons that the information concerns. Furthermore, as was held in 
Milutinović et al., a Rule 54bis request should be ‘reasonable in light of all the 
circumstances’.172 The requesting party should indicate the relevance of the documents 
or information and the necessity thereof for a fair determination of a matter at issue in 
the case. 173  Obviously, this can be very difficult without the information being 
available. 

Although the ICTR has not included a provision as Rule 54bis in its RPE, the 
same conditions seem to apply at this Tribunal. In Karemera et al, the defence made 
apparent attempts to obtain a specific videotape from the Rwandese authorities and 
convinced the Chamber of its relevance for the trial. The Prosecution had also 
unsuccessfully attempted to obtain it. Therefore, the Chamber decided formally to 
request the cooperation of Rwandan authorities to secure a copy of the videotape.174  

                                                 

165 See Rule 54bis(B)(ii) ICTY RPE. 
166  ICTY Tr. Ch., Decision on Second Application of Dragoljub Ojdanić for Binding Orders 
Pursuant to Rule 54BIS, Milutinović et al. (Case No. IT-05-87-PT), 17 November 2005 (hereinafter: 
Decision on Second Application), § 24. 
167 Rule 54bis(A)(i) ICTY RPE. 
168 Decision on Prosecutor's Appeal, Aleksovski, supra note 1, § 18. 
169 Judgement on the Request of Croatia, Blaškić, supra note 146, § 32. 
170 ICTY Tr. Ch., Order to the Republic of Croatia for the Production of Documents. Opinion by 
Judge Mohamed Shahabuddeen, Blaškić (Case No. IT-95-14), 21 July 1998, p. 12. 
171 See ICTY App. Ch., Decision on the Request of the Republic of Croatia for Review of a Binding 
Order, Kordić and Čerkez (Case No. IT-95-14/2-A), 9 September 1999 (hereinafter: Decision on the 
Request of the Republic), § 38. 
172 See, for instance, Decision on Second Application, Milutinović et al, supra note 166, § 20. 
173 See Rule 54bis (A)(ii) ICTY RPE. 
174 ICTR Tr. Ch. III, Decision on Defence Motion for Request for Cooperation to Government of 
Rwanda: MRND Videotape - Article 28 of the Statute of the Tribunal, Karemera et al (Case No. 
ICTR-98-44-T), 14 December 2006, §§ 4-7. 
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A State may not limit the information requested to those documents that are 
favourable to the requesting party only. ‘If a specific request is made for the 
production of material relevant to an issue in the case, then the primary obligation of a 
State is to co-operate with the Applicant by searching for any material falling within 
the terms of the Request.’175 In Kordić and Čerkez, it was ruled that the Chamber makes 
the final determination as to the relevance of the information that is requested. States 
are not in a position to challenge the relevance thereof.176  

International organizations have likewise denied the defence proper access to 
their documents. In Hadžihasanović and Kubura, the defence was denied full access to 
the archives of the European Union Monitoring Mission (EUMM).177 According to 
the defence, the principle of equality of arms requires that if the Prosecution has 
‘access to a relevant archive of documents, the Defence should be afforded the same 
access to prepare for trial’. The Trial Chamber denied that the defence should have 
access to exactly the same material as the prosecution. The Rules of Procedure and 
Evidence expressly allow for exceptions.178 Rule 70(B) involves an exception to the 
disclosure obligations of the prosecution concerning information that was provided to 
it on a confidential basis. If the information was solely used to assemble new evidence, 
the prosecution does not need to disclose it.179 Nonetheless, as soon as the defence 
had added more details to its application regarding the EUMM archives, the Chamber 
instructed the organization to allow the defence access to a specific part of the 
evidence it had requested.180  

States may want to protect information for national security reasons. The ICC 
Statute provides that if a state refuses disclosure in order to protect national security 
information, ‘if the Court determines that the evidence is relevant and necessary for 
the establishment of the guilt or innocence of the accused’, it may nonetheless order 
disclosure, request cooperation or ‘make such inference in the trial of the accused as to 
the existence or non-existence of a fact, as may be appropriate in the circumstances’.181 
It seems that the ICC is prepared to compensate the defence when authorities are 
unwilling to cooperate. 

The fact that the defence knows particular information or evidence exists, 
does not imply that the information will be provided to it if authorities refuse to 
cooperate. It may conflict with the principle of equality of arms to deny the defence 
access to particular information that the prosecution has access to if the defence has 
made proper efforts to secure it. Counsel must at all times exercise due diligence and 
                                                 

175 Decision on Second Application, Milutinović et al, supra note 166, § 23. The Chamber issued an 
order that particular states as well as NATO should supply the defence with its sources. Cf. also 
Warrell, Helen, 'Defence Teams Demand Equality', IWPR Tribunal Update No. 435 (2005), 23 
December 2005. 
176 Decision on the Request of the Republic, Kordić and Čerkez, supra note 171, § 40. 
177  See, for instance, ICTY Tr. Ch. II, Decision on Defence Access to EUMM Archives, 
Hadžihasanović and Kubura (Case No. IT-01-47), 12 September 2003. 
178 ICTY Tr. Ch. II, Decision on Joint Defence Application for Certification of Decision on Access 
to EUMM Archives of 12 September 2003, Hadžihasanović and Kubura (Case No. IT-01-47), 25 
September 2003. 
179 Rule 70 (B) ICTY RPE. 
180 See ICTY Tr. Ch. II, Decision on Defence Motion for Access to EUMM Archives, Hadžihasanović 
and Kubura (Case No. IT-01-47), 15 December 2003. 
181 See Article 72(7) ICC Statute. 
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make a genuine attempt to obtain the requested information or material. Well-founded 
requests are more difficult for any Chamber to dismiss without proper motivation 
than so-called “fishing-expeditions”. To help a Chamber respond positively to any 
request to assist the defence in obtaining evidence, the defence should specify the 
required information or materials as much as possible. Even so, equal access to 
evidence cannot always be secured, as international criminal courts will not always 
succeed in getting states or organisations to cooperate, in particular where it concerns 
highly confidential information. If the defence misses an opportunity to obtain 
relevant evidence for the determination of the guilt or innocence of the accused, it 
cannot advance an adequate defence. If the prosecution has better access to evidence, 
this clearly puts the defence at a substantial disadvantage, which conflicts with the 
principle of equality of arms as well as with the adversarial principle. The ICTY’s 
“more liberal” interpretation of the principle of equality of arms should have been 
accompanied by adequate compensation mechanisms. Even if the Chamber did 
everything in its power to compel compliance with the defence requests, if the defence 
remains handicapped, this requires compensation. This could include the exclusion of 
evidence or mitigation of the punishment. If it is likely that the lack of evidence may 
have affected the outcome of the trial, that should warrant a retrial. 

 
 

5.6 THE PROSECUTION’S RELIANCE ON THE PRINCIPLE OF EQUALITY OF ARMS 
 
Some privileges afforded to the defence are not available to the prosecution. It is 
questionable whether this requires compensation. Because the principle of equality of 
arms is a fair trial requirement and fair trial standards are adopted to serve the 
accused,182 this could imply that the defence alone is able to invoke this principle. 
Under the ICC Statute, solely the defence, not the prosecution, may file as a ground of 
appeal any ‘ground that affects the fairness or reliability of the proceedings or 
decision.’183 In a domestic context, the prosecution, being a representative of a state, is 
not protected by fair trial rights. 184  According to the ICTY Appeals Chamber in 
Aleksovski however, ‘application of the concept of a fair trial in favour of both parties 
is understandable because the Prosecution acts on behalf of and in the interests of the 
community, including the interests of the victims of the offence charged’.185 Clearly, 
the balance of advantages between the defence and the prosecution can be lopsided to 
the detriment of the prosecution. The prosecution has the burden to prove the 
accused’s guilt beyond a reasonable doubt, but whether any disadvantages for the 

                                                 

182 More specifically, in the view of Fletcher, the requirement of a fair trial is not about satisfying the 
rights of a particular accused, but is primarily meant to set a standard for the way in which criminal 
defendants as a whole should be dealt with in assessing individual liability. See Fletcher, George P., 
Justice and Fairness in the Protection of Crime Victims, Lewis & Clark Law Review, Fall 2005, Vol. 9, 
pp. 547-556, p. 548.  
183 Article 81(1)(b)(iv) ICC Statute. 
184  Cf. Spaniol, Margret, The Right to Assistance of Defence Counsel under the Constitution and under the 
European Convention on Human Rights (Das Recht auf Verteidigerbeistand im Grundgesetz und in der 
Europäischen Menschenrechtskonvention) (Berlin: Duncker & Humblot, 1990), pp. 231, 233. 
185 See, for instance, Decision on Prosecutor's Appeal, Aleksovski, supra note 1, § 25. 
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prosecution allow it to invoke the principle of equality of arms in international 
criminal proceedings is doubtful. 

At the ICTY in Tadić, the prosecution invoked the principle of equality of 
arms, to make the defence disclose a prior statement of a defence witness. Judge 
Vohrah argued that in criminal proceedings the principle of equality of arms applies to 
the defence, not to the prosecution. 186  Judge Stephen similarly argued that the 
prosecution should regard the “fruits” of its investigation as public property to see 
that justice will be done. The defence has different disclosure obligations and is in no 
way obliged to help the prosecution secure a conviction. The defence and the 
prosecution have differing disclosure obligations in the majority of legal systems.187 In 
Delalić et al, the Trial Chamber argued that the Tribunal’s Statute intends to safeguard 
parity of opportunity both for the prosecution and the defence.188 The right to have an 
adversarial trial is closely related to the concept of equality of arms.189 Consequently, 
meeting the prosecution’s request, the defence was ordered to disclose the names of 
defence witnesses before the commencement of trial because the prosecution was 
equally under the obligation to disclose its list of witnesses to the defence. Given the 
circumstances, the application of the principle of equality of arms to the benefit of the 
prosecution would ‘shorten delays and reduce unnecessary and avoidable tension on 
the victims and witnesses’.190 The Chamber thereby went further than the Rules of 
Procedure and Evidence of the Tribunal, which at that time191  imposed such an 
obligation on the defence solely if it planned on raising a special defence, such as the 
defence of alibi.192 The Appeals Chamber in Aleksovski followed this line of reasoning 
arguing that ‘it is difficult to see how a trial could ever be considered to be fair where 
the accused is favoured at the expense of the Prosecution beyond a strict compliance 
with those fundamental protections.’ 193  In Prlić et al, the ICTY Appeals Chamber 
reiterated that ‘under Article 20(1) of the Statute […], the requirement of the fairness 
of a trial is not uniquely predicated on the fairness accorded to any one party. Indeed, 
the principle of equality of arms, falling within the fair trial guarantee under the Statute, 

                                                 

186 Separate Opinion of Judge Vohrah, Tadić, supra note 43. 
187 ICTY Tr. Ch., Separate Opinion of Judge Stephen on Prosecution Motion for Production of 
Defence Witness Statements, Tadić (Case No. IT-96-1-T), 27 November 1996. 
188  See ICTY Tr. Ch., Decision on the Prosecution's Motion for an Order Requiring Advance 
Disclosure of Witnesses by the Defence, Delalić et al. (Case No. IT-96-21-T), 4 February 1998, § 46. 
189 Ibid., § 47. 
190 Idem. 
191 The Rules of Procedure and Evidence were revised in the end of 1999, obliging the defence to 
disclose its witness list and exhibits to the prosecution before the start of the defence case. The 
current Rule 65ter(G) stipulates that the defence should file its list of witnesses and its list of exhibits 
after the close of the Prosecutor’s case and before the commencement of the defence case. The 
witness list should include a summary of the facts and points in the indictment that they will testify 
on; the number of witnesses; whether it will be live or written testimony on the basis of Rule 92bis; 
an estimation of the time needed for each witness and of the total time for the presentation of the 
defence case. 
192 See Rule 67(A) ICTY RPE. 
193 Decision on Prosecutor's Appeal, Aleksovski, supra note 1, § 25. The Appeals Chamber also 
emphasized that defence counsel is under a firm obligation ‘to make proper enquiries as to what 
evidence is available’ in his client’s defence. Ibid., § 18.  
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applies to the Prosecution as well as the Defence.’194 Therefore, the ICTY equally 
allows the prosecution and the defence to invoke the principle of equality of arms. 

In Dombo Beheer BV v. The Netherlands, the ECHR argued that equality of arms 
requires a fair balance between the parties. This, however, concerned civil proceedings 
in which parties may be relatively equal. In Delcourt v. Belgium, a criminal case, the 
ECHR acknowledged that there was an inequality for the prosecution at a particular 
stage of proceedings but this did not produce a reason to compensate the 
prosecution.195 Cassese distinguishes between the principle of equality of arms as a 
concept developed in ECHR case law, which solely applies to the accused, and the 
concept that parties should be equal in adversarial proceedings. The latter applies to 
both parties. Cassese contends that these two concepts are occasionally confused in 
the case law of the ICTY, for instance, in Aleksovski.196  

According to the Appeals Chamber in Aleksovski, the ECHR interprets the 
principle of equality of arms and of adversarial proceedings as entailing equality both 
for the prosecution and the defence.197 However, the ECHR never considered that the 
prosecution was entitled to compensation for any lack of equality of arms. Therefore, 
it cannot safely be concluded that the ECHR will allow the prosecution to invoke this 
principle to its own benefit on the same basis as the defence.   

The Statute guarantees a fair trial to the accused, not to the prosecution. Even 
so, according to the Appeals Chamber in Aleksovski, the concept of a fair trial should 
be applicable to the prosecution as well as the defence, because the Prosecution acts 
on behalf of and in the interests of the victims and of the international community.198 
Moreover, it is reasoned, provided that his fundamental protections, such as his right 
not to incriminate himself, will not be jeopardized, the accused need not be favoured 
over the prosecution.199  

Given the adversarial character of the proceedings at the ICTY, the Rules of 
Procedure and Evidence should provide for a fair contest between the parties. The 
defence and the prosecution should be granted an equal opportunity effectively to 
present their respective cases. As a representative of the international community, and 
being an organ of the court, the prosecution generally enjoys a stronger position than 
the defendant. To compensate for this, the defence should be granted certain 
privileges that will not equally be granted to the prosecution. Only in cases of an 
exceptional, disproportional and unjustifiable difference vis-à-vis the defence should the 
prosecution be successful in invoking the principle of adversarial fairness. That should 
be in those instances where it was genuinely unable properly to participate in the 
contest. In Prlić, the Trial Chamber reduced the amount of time it had promised the 
prosecution to present its case by 107 days. Thereupon, the prosecution contended 
that this “impermissibly” prioritized the Completion Strategy ‘over the rights of the 

                                                 

194 Decision on Prosecution Appeal, Prlić et al, supra note 144, § 14 (footnotes omitted). 
195  Delcourt v. Belgium, supra note 10, § 19, in which the ECHR considered that there had been 
inequality but that this had worked out in the advantage of the defendant. 
196 See Cassese, Antonio, International Criminal Law (Oxford: Oxford University Press, 2003), pp. 395 
and 396 including footnote 14. 
197 Cf. Decision on Prosecutor's Appeal, Aleksovski, supra note 1, § 24. See for instance, the ECHR 
cases Brandstetter v. Austria, § 67 and Barberà v. Spain, § 78. 
198 See Decision on Prosecutor's Appeal, Aleksovski, supra note 1, § 25. 
199 See idem. 
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victims, the Prosecution and the international community.’200 The Appeals Chamber 
finally ordered the Chamber to reassess whether the prosecution would still have ‘a 
fair opportunity to present its case in the light of the complexity and number of issues 
that remain’ if its time were to be substantially reduced.201 Rather than raising the 
principle of equality of arms, this reasoning acknowledges the necessity in adversarial 
proceedings for each party to present its case in a fair manner. 

Obviously, not every disparity between the prosecution and the defence 
requires reparation. If the accused is favoured over the prosecution in the law of the 
Tribunal, that might be intended to compensate the accused for his inferior position 
vis-à-vis the prosecution in other respects. In the context of disclosure obligations, to 
reason that ‘for the purposes of fair play the Defence must show part of its hand to 
the Prosecution’202 may remove any edge the defence was intended to have on the 
prosecution. 
 The defence has made important sacrifices where its disclosure obligations 
are concerned. The ICTY RPE formerly obliged the prosecution to ‘disclose to the 
defence the existence of evidence known to the Prosecutor which in any way tends to 
suggest the innocence or mitigate the guilt of the accused or may affect the credibility 
of prosecution evidence.’ 203  The purpose of the prosecution’s duty to disclose 
exculpatory evidence to the defence was to lower the burden on the defence to 
conduct its own investigations. It should also enhance the search for the truth.204 In 
the end of 2003, the Rule regarding the prosecution’s disclosure obligations was 
amended. Only those materials of which the prosecution has “actual knowledge” of 
being exculpatory must be disclosed. Furthermore, the prosecution no longer has any 
obligation to disclose if doing so might ‘prejudice further or ongoing investigations, or 
for any other reason may be contrary to the public interest or affect the security 
interests of any State’.205 In such a case, the prosecution should request the Chamber 
in camera to relieve it from its duty. It has been argued that, if no “corresponding 
safeguards” are installed for the defence, this provision ‘will have an unjustifiably 
detrimental effect for the defendant.’206  

The ICTY has been reluctant in using its power under Rule 68bis of the Rules 
to issue sanctions upon a party’s failure to meet its disclosure obligations. In Krstić, for 
instance, the ICTY Appeals Chamber acknowledged that the prosecution had fallen 
short of its disclosure obligations to the defence. Nonetheless, absent any proof that 
the prosecution had deliberately failed in its duties and where the defence could not 
demonstrate any material prejudice, no formal sanction was imposed.207 

Considering the prosecution’s lowered disclosure obligations regarding 
exculpatory evidence at the ICTY, the Tribunal should accept that the prosecution is 

                                                 

200 Decision on Prosecution Appeal, Prlić et al, supra note 144, § 13. 
201 Ibid., § 24. 
202 ICTY Tr. Ch. I, Decision on Notification of Cross-Examination Material, Haradinaj et al. (Case 
No. IT-04-84), 31 May 2007, § 8.  
203 See Rule 68 ICTY RPE (IT/32/REV.6), 6 October 1995. 
204 Cf. Zappalà, Salvatore, 'The Prosecutor's Duty to Disclose Exculpatory Materials and the Recent 
Amendment to Rule 68 ICTY RPE', 2 JICJ (2004), pp. 620-630, pp. 621, 622. 
205 Rule 68(iv) ICTY RPE. 
206 Zappalà (2004), supra note 204, p. 626. 
207 See ICTY App. Ch., Judgement, Krstić (Case No. IT-98-33-A), 19 April 2004, §§ 213, 214. 
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sometimes disadvantaged as compared to the accused. As Judge Vohrah argued in 
Tadić, no compelling reason justifies the prosecution in having fair trial rights in 
international criminal justice whereas this is unusual in national systems. The legitimate 
interest of the prosecution does not extend any further than its entitlement to a fair 
contest given the adversarial nature of the proceedings. This can be sufficiently 
safeguarded under the general duty of a Chamber to guarantee the fairness and 
integrity of the proceedings conducted before it. The principle of equality of arms as 
recognized as a fair trial right by the ECHR does not equally belong to the prosecution 
as to the defence. Therefore, it is unnecessary and unwarranted for the prosecution to 
invoke this right as such. 

 
 

5.7 EQUALITY OF ARMS & JOINDER 
 
It has been argued that a trial can be considered fair if ‘two desiderata of equal 
treatment’ are met. On the one hand, equality of arms between the prosecution and 
the defence and on the other, that all defendants shall be equal. 208  The latter is 
incorporated in the Statutes of international criminal courts. 209  According to the 
Chamber of the ICTY, that all persons shall be equal is based upon the principle of 
equality of arms.210 The two concepts are sometimes confused. In Prlić et al., the Trial 
Chamber prevented one accused from enjoying a particular privilege because this 
‘would compromise the principle of equality of arms.’ 211  The Chamber probably 
meant to refer to equality among defendants rather than to the principle of equality of 
arms between the prosecution and the defence. When being tried jointly, equal 
treatment may thus result in privileges being withheld from one accused to prevent 
favouring him over his co-accused, whereas in a separate trial the same privilege might 
have been granted. As far as equal treatment of accused tried jointly is concerned, the 
RPE provide that ‘[i]n joint trials, each accused shall be accorded the same rights as if 
he were being tried separately.’212 That equal treatment in joint trials should result in 
privileges being denied to any accused is an undesirable effect. The topic of joinder 
deserves attention.213 This paragraph endeavours to establish whether the practice of 
joinder impedes the principle of equality of arms between the defence and the 
prosecution. 

It is common at the ad hoc Tribunals that trials involve more than one accused. 
214 Persons can be jointly charged and tried on the condition that they are ‘accused of 

                                                 

208 Fletcher (2005), supra note 182, p. 548.  
209 See Article 21(1) ICTY Statute; Article 20(1) ICTR Statute; Article 17(1) SCSL Statute; Article 
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the same or different crimes committed in the course of the same transaction’.215 This 
serves efficiency. In Delalić, the Chamber contended that this practice not only saves 
expenses, but it could also be desirable and in the interests of transparent justice for 
persons accused of the same offences to receive equal treatment and the same verdict. 
Trying these offenders separately would inevitably lead to discrepancies and 
inconsistencies.216 The prosecution need not prove the same crime repeatedly. Its 
evidence can be corroborated for several accused at the same time. For prosecution 
witnesses it suffices to travel to the Tribunal only once.217 According to the Trial 
Chamber in Milutinović et al. and Pavković et al. this minimises hardship to witnesses.218 
Furthermore, it was deemed that the duration of one joint trial was ‘likely to be 
significantly shorter than the combined period necessary for two separate trials’.219 
The Chamber adopted a similar view in Prlić: ‘While a joint trial seems to result in 
some delay, […] the time required to try the six Accused jointly will be significantly 
shortened with a joint trial and avoids that some accused wait to be tried until after the 
trials of other accused is concluded.’ 220 Persons who are charged jointly may be tried 
separately if this is considered necessary to avoid prejudice to an accused, to protect 
the interests of justice, or if any person pleads guilty. The Chamber decides whether or 
not persons will be tried jointly.221 It should strike a fair balance between, on the one 
hand, the guarantee each individual accused has to a fair and reasonably expeditious 
trial without being unjustifiably prejudiced, and on the other hand, the advantages of 
joint trials, including judicial economy and the decreased burden on victim witnesses 
to testify in multiple trials. The Chamber has considerable discretion in this.222 It 
should also be considered that some differences between individual accused cannot be 
repaired even when they are treated as equals by the court. For instance, the time that 
is required to conduct an effective cross-examination may depend on the qualities, 
skills or even the legal background of the individual(s) conducting the defence. Judges 
should be considerate of those differences while conducting trials involving multiple 
accused. There may be circumstances that call for co-accused to be treated differently 
in order to guarantee a fair trial to each of them. This requires delicate balancing. In 
Prlić et al, one of the accused actively cross-examining witnesses in person was 
restrained by the judges who considered him to lack expertise and to ask mostly 
irrelevant questions, hereby delaying not only his own trial, but also that of his five co-
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accused. The Chamber argued that ‘[i]n every multiple accused trial, a Chamber must 
make sure that the intervention of an accused does not affect the rights of other 
accused to an expeditious and fair trial.’223  

In 2005, the Prosecutor of the ICTY recommended joining cases ‘whenever 
possible so as to save court time while preserving all guarantees of due process.’224 
Whereas in 1998, the ICTR Prosecutor unsuccessfully endeavoured to have 29 
accused tried in one trial,225 in 2004, a successor argued that experience at the ICTR 
had shown that the total duration of conducting several single accused trials was 
shorter than the duration of one joint trial involving the same number of accused. 
Thus, as a prosecution strategy, joint indictments will no longer be favoured at the 
ICTR.226 

It could be argued that the more defendants are tried in one trial, the more 
weight should be given to the defence as a whole vis-à-vis the prosecution. That would 
enhance the balance of advantages between the prosecution and the defence to the 
benefit of the defence. Nevertheless, if different accused are jointly tried, their defence 
strategies will not necessarily support each other’s cases. Where the interests of the 
individual defendants diverge, the differing defence teams may undermine each other’s 
defence strategies. 

The higher the number of defendants in one trial, the more their interests and 
strategies may diverge. In Mugenzi, defence counsel for one accused argued that 
because his client intended to present evidence criticising the party of which his co-
accused allegedly were influential members, his co-accused ‘might be affected by this 
criticism and respond to the Accused in like manner’.227 That could cause serious 
prejudice, but did not persuade the Chamber to sever the trial.228 In Talić, the Chamber 
argued that ‘[a] joint trial does not require a joint defence, and necessarily envisages the 
case where each accused may seek to blame the other.’229 The "personal interest" of 
each individual accused deserves specific attention, but no accused is entitled to be 
tried without his co-accused giving evidence that incriminates him. This was not 
considered to constitute serious prejudice.230 In Kovačević et al, the defence inter alia 
argued that a joint trial and ‘the concurrent presentation of evidence against all four 
accused would lead to a conflict of interest in their defence strategies, which would 

                                                 

223 See Decision on the Mode of Interrogating Witnesses, Prlić et al., supra note 211, § 10. 
224 Address by Carla Del Ponte (2005), supra note 217. 
225 See ICTR Judge Khan, Dismissal of Indictment, Bagosora & 28 Others (Case No. 98-37-I), 31 
March 1998. 
226 See Justice Hassan B. Jallow, ‘The OTP-ICTR: ongoing challenges of completion’, ICC-OTP 
Guest Lecture Series of the Office of the Prosecutor, The Hague, 1 November 2004, available at www.icc-
cpi.int/library/organs/otp/Jallow_presentation (lastly visited: 22 May 2008), p. 3. 
227  ICTR Tr. Ch. II, Decision on Justin Mugenzi's Motion for Stay of Proceedings or in the 
Alternative Provisional Release (Rule 65) and in Addition Severance (Rule 82(B)), Mugenzi et al. (Case 
No. ICTR-99-50-I), 8 November 2002, § 40. 
228 Neither did the argument of judicial economy. See ibid., §§ 40-41.  
229 ICTY Tr. Ch. II, Decision on Motions by M_ Talić for a Separate Trial and for Leave to file a 
Reply, Brđanin and Talić (Case No. IT-99-36/1), 9 March 2000, § 29. 
230 See idem. 
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substantially prejudice the accused in their right to a fair trial.’ 231  This potential 
prejudice and the right to an expeditious trial made the Chamber reject the request to 
joint presentation of evidence for all four accused.232 Before the ICTR in Bagosora et al, 
defence counsel argued ‘that it would be difficult to produce all the testimony for his 
client without being compelled to take into account the interests of the other 
accused.’233 Co-accused testifying against each other is not considered to constitute 
serious prejudice warranting severance. For defence counsel, it may be a matter of 
professional courtesy not to prejudice the case of his client’s co-accused. But 
whenever the interests of co-accused collide, counsel will be professionally negligent if 
not defending his client’s interests with all the means legally available to him. 

Being tried jointly puts an additional burden on the defence in the 
presentation of its evidence, which is an essential aspect of conducting a case in 
adversarial proceedings. The prosecution does not have to worry about the interests of 
co-defendants. Therefore, this tactical disadvantage only affects the defence. It may 
seem that the problem of a joint trial for the defence mainly concerns the right to 
equal treatment. However, proceedings structured as an adversarial contest may 
become contaminated if defence teams have not only the prosecutor as their adversary 
to worry about, but also their co-defendants. This could violate the principle of 
equality of arms between the defence and the prosecution. 

In Prlić et al., defence counsel was concerned that in this joint trial ‘the 
accused are not accorded the same rights as if such accused were being tried separately. 
[…] we have been denied at times the opportunity to fully cross-examine because time 
had to be divided among the accused.’234 When the defence lacks the time effectively 
to conduct cross-examinations, but the prosecution does not encounter a similar 
problem, the principle of equality of arms and the right to a fair trial are violated.  

In Prlić et al., one of the six jointly tried accused lost his privately engaged legal 
assistance. He had simply run out of finances.235 As his trial was about to start, and he 
had no legal training himself, the one option he had left was to conduct his own 
defence. A co-defendant’s counsel submitted that without legal representation, the 
whole trial could be delayed which could bias the fairness of the trial for his co-
accused. 236  Therefore, the Chamber decided to assign two counsel to him in the 
interests of justice ‘especially having regard to the interest of the co-accused’.237  

The time that a joint trial will save, will in most cases be at the expense of the 
accused. Particularly at the ICTR, the duration of several joint trials is beyond any 
reasonable limits. The adversarial proceedings in which the majority of the evidence is 

                                                 

231 ICTY Tr. Ch., Decision on Motion for Joinder of Accused and Concurrent Presentation of 
Evidence, Kovačević, Kvočka, Radić, and Žigić (Case No. IT-97-24), 14 May 1998 (hereinafter: Decision 
on Motion for Joinder of Accused), § 4(a). 
232 See ibid., § 10. 
233 ICTR Tr. Ch. III, Decision on the Prosecutor's Motion for Joinder, Bagosora (Case No. ICTR-96-
7), Kabiligi and Ntabakuze (Case Nos. ICTR-97-34 and ICTR-97-30) and Nsengiyumva (Case No. 
ICTR-96-12), 29 June 2000, § 58. 
234 See Transcript, Prlić et al. (Case No. IT-04-74), 7 May 2007, p. 17982. 
235 ICTY Tr. Ch. II, Decision on Assignment of Defence Counsel, Prlić, Stojić, Praljak, Petković, Ćorić, 
and Pušić (Case No. IT-04-74), 15 February 2006, § 11. 
236 Idem. 
237 Ibid., § 12. 
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presented live are partly to blame. But joint trials also cause accused to remain in 
custody for an exceedingly long duration. The trial of Bagosora, whose case was finally 
joined with “only” three other accused rather than 28 is still being conducted before 
the Trial Chamber as this research project is being finished. Bagosora has been in 
custody since March 1996. In any system, that is a disturbingly long time for someone 
whose guilt has not yet even been established. Many reasons may account for trials 
being delayed in international criminal justice. For instance, where one defence team 
would be unable to attend trial, because of illness or for other reasons, the whole trial 
would be postponed for that reason. The longer a trial continues, the more 
opportunities for delay will occur.  

Obviously, being tried jointly in comparison to being tried individually takes 
much longer. Considering that the ICTR does not grant any accused provisional 
release, joint trials account for exceedingly long pre-trial detention periods for the 
majority of the accused. Some accused however, prefer to be jointly tried, rather than 
individually. In Kunarac, Kovac and Vukovic, three defendants requested to be tried 
jointly.238 The Chamber was willing to permit this on the condition that one of the 
accused gave up a fair amount of preparation time in order for the trial to start no later 
than originally planned. 239  The cases were subsequently joined. 240  If an accused 
voluntarily waives his right to adequate preparation time for his trial in order to be 
joint with the trial of two others, this certainly does not require any compensation and 
does not violate the right to a fair trial. 

Joint cases may involve a higher number of defence team members than of 
OTP members, unless the prosecution would add staff to joint cases to compensate 
for this. As long as the prosecution will be able effectively to present its case, the 
principle of equality of arms between the defence and the prosecution will not be 
violated by this difference. Since the prosecution generally takes the initiative in 
joining cases, if the defence would outnumber the prosecution, any resulting inequality 
is brought about by the prosecution. Generally, Chambers allow joinders at the request 
of the prosecution. Not every defence team opposes such requests. In Milutinović et al. 
and Pavković et al., where the prosecution sought to try seven accused in one trial, only 
one accused objected.241 But even so, taking into account that co-accused may impair 
each other’s cases, they could assist the prosecution in proving his case against a co-
accused. This contaminates the contest and might diminish the chances of each 
individual accused to “win” the case from the prosecution. That would not necessarily 
impinge on the principle of equality of arms as interpreted by the ECHR. It could 
however affect the adversarial principle or balance of advantages. 

Since the crimes falling under the jurisdiction of international criminal courts 
are generally committed on a large scale and involve multiple perpetrators, conducting 
mega trials is obviously an attractive option. The ad hoc Tribunals’ judges have not 

                                                 

238 See ICTY Tr. Ch., Decision on Joinder of Trials, Kunarac et al (Case No. IT-96-23&23/1), 9 
February 2000, §§ 10-13. 
239 See ibid., § 13. 
240 Cf. ICTY Tr. Ch., Order for Severance and Combined Case Number, Kunarac et al (Case No. IT-
96-23&23/1), 16 February 2000. 
241  It could prejudice his right to a fair and expeditious trial, particularly ‘given the substantial 
differences in the levels of preparation of the two cases’. Decision on Prosecution Motion for 
Joinder, Milutinović, Ojdanić and Šainović and Pavković, Lazarević, Đorđević and Lukić, supra note 218. 
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been particularly willing to sever any trial because of disadvantages for individual 
accused. Judicial economy goals, particularly time saving, are not achieved as much as 
expected through conducting joint trials. Therefore, international criminal courts 
should carefully consider the extent to which any envisioned advantages will actually 
materialize, especially if any of the accused involved opposes to being tried jointly. If, 
as an alternative, trials were to be conducted separately, but in concert with each other, 
this would at least save travel costs of witnesses. It will also avoid that proceedings be 
postponed because of the illness or involuntary absence of a co-accused or his counsel. 
However, simultaneously conducting trials will not minimize hardship for victims. In 
addition, it has been argued that having the same Chamber conducting two trials 
simultaneously could ‘lead to confusion of the issues and evidence.’242  

Considering the adversarial nature of the procedural system of the ad hoc 
Tribunals, limits should be imposed on the number of accused to be tried jointly. The 
economic law of diminishing returns could apply.243 As Milošević has shown, it is highly 
undesirable for international criminal courts to be unable to reach a verdict because 
trial proceedings lingered on for too long. It could be questioned as to whether the 
slow trial pace in Milošević could partly be blamed on the fact that he was tried alone 
and no interests of co-defendants needed to be taken into account when balancing his 
wishes against the interest of conducting an expeditious trial. By conducting a trial 
with three accused, judicial economy goals are more likely to be accomplished. 
Conducting a mega trial of 29 accused is clearly beyond any reasonable limits. 

All in all, the main beneficiary of a joint trial is likely to be the prosecution 
rather than the defence. Reasons of efficiency should not outweigh the right of an 
accused to a fair trial without due consideration. But judges letting the interests of 
judicial economy prevail over the accused’s interest in being tried separately does not 
necessarily impinge on the fair trial principle of equality of arms. It is however 
indicative of a policy-implementing attitude. Joint trials involving accused with 
conflicting interests are allowed, notwithstanding that this could contaminate the 
contest between the prosecution and the defence. Efficiency arguments thus prevail 
over maintaining a balance of advantages between the defence and the prosecution, 
notwithstanding the adversarial character of the proceedings of the ad hoc Tribunals.  

 
 

5.8 CONCLUSION  
 
The principle of equality of arms potentially has a wide scope. It is often equated with 
the adversarial principle and has also been deemed to underline the principle of equal 
treatment of defendants. As a human rights standard, the principle should guarantee 
that each party to the proceedings has a reasonable opportunity to present its case and 
will not be at a substantial disadvantage vis-à-vis his opponent. It requires procedural 

                                                 

242 Decision on Motion for Joinder of Accused, Kovačević, Kvočka, Radić, and Žigić, supra note 231, § 
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243 This theory is best explained through a simple example. If you mow the lawn together with your 
neighbour rather than just by yourself, this will save you half the time. But if you would have three or 
four of your neighbours assist you, you will be in each other’s way. From a certain point, efficiency 
benefits will decline.  
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equality. It also applies to criminal proceedings, even though the position of the 
parties to these proceedings, the prosecution and the defence, are intrinsically different. 
The adversarial principle requires a fair contest in which both parties are able 
effectively to present their cases.  

Given their differing roles and institutional positions, equalizing the 
prosecution and the defence is an unattainable and unnecessary goal. As a human 
rights principle, the principle of equality of arms does not require actual equality in 
terms of means and resources, but it entails procedural equality. Therefore, by not 
granting the defence the same amount of resources, facilities, or personnel as the 
prosecution, international criminal courts do not violate this principle as such. 

Even so, international criminal courts should pay due attention to the actual 
differences in resources and facilities between the prosecution and the defence. 
International criminal cases generally involve a high level of complexity and crimes 
committed on a large and often international scale. In addition, these courts are mostly 
situated away from the locus delicti and, at least where the ad hoc Tribunals are 
concerned, have predominantly adversarial procedeedings. The conduct of an effective 
defence in international criminal cases therefore requires more resources than in a 
typical domestic jurisdiction. Even national jurisdictions display a trend that better 
resources should be provided to the defence in highly complicated cases with an 
international component, regardless of the procedural system. Overall however, 
international criminal courts make obvious efforts to put the prosecution and the 
defence on a par, including where issues such as salaries or their institutional positions 
are concerned, as was shown in Chapter III. 

The principle of equality of arms requires that the defence and the 
prosecution case are proportionate as regards the amount of time available to them 
and the number of witnesses. Rather than having exactly the same amount of time or 
number of witnesses, each party should have adequate opportunity to present its case. 
If one party alone is restricted by the judges in the presentation of his case because of 
time constraints in light of the Completion Strategy, this violates the adversarial 
principle and constitutes a clash of policy-implementing objectives with the contest 
proceedings of the ad hoc Tribunals. 

Because of the exceptional circumstances and the lack of proper enforcement 
mechanisms in international criminal justice, if any authorities refuse to cooperate with 
the defence while they assist the prosecution, the defence is at a disadvantage. This 
disadvantage could be substantial as it may prevent the defence from achieving one of 
its core goals in adversarial proceedings: to assemble exculpatory evidence to present 
to the court. The ad hoc Tribunals recognize this problem, but out of practical 
considerations, have excluded this disparity from the scope of the principle of equality 
of arms. This does not in itself violate ECHR case law on the principle. Nonetheless, 
considering the consequences for the defence at international criminal trials of 
consistently being denied access to evidence that may be vital to its case, in light of its 
adversarial proceedings, international criminal courts should compensate the defence 
for this obvious disadvantage vis-à-vis the prosecution.  

The defence used to enjoy some procedural advantage over the prosecution 
regarding disclosure obligations. Instead of removing such tactical advantages, out of 
“fair play” concerns, the ICTY could have left them intact, thus compensating the 
defence for difficulties accessing evidence due to a lack of state cooperation. It almost 
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seems as if the ICTY attempted to establish absolute procedural equality without 
properly considering the overall differences between the prosecution and the defence. 
For efficiency reasons, the ad hoc Tribunals conduct joint trials involving multiple 
accused, notwithstanding the negative impact any conflicts of interests could have on 
their defence case. These examples may account for an instrumentalist approach that 
could conflict with conflict-solving proceedings. 

 



VI 

REGULATION OF PROFESSIONAL CONDUCT 
 

 

6.1 INTRODUCTION 
 
At the ad hoc Tribunals, proofing witnesses in advance of hearings was common 
practice for prosecution counsel. At the ICC, the Chamber deemed this practice to be 
contrary to ‘any general principle of law’.1 It further noted that this practice, while 
illegal in most civil law jurisdictions as well as in the common law jurisdiction of 
England and Wales, may legally be applied in the US.2 Probably as a result of this 
decision, the ad hoc Tribunals re-evaluated 3  whether or not the standards of 
professional conduct should allow for this.4  

When a few defendants at the ICTR participated in a strike, some of their 
lawyers agreed not to represent them in court in order to support them, while others 
would have happily appeared in court on their client’s behalf notwithstanding their 
clients’ wishes. The latter would have decided so, because they consider themselves to 
be an officer of the court in addition to being a guardian of their client’s interests.5 

Almost inevitably, judges, prosecutors and defence counsel participating in 
international criminal proceedings have varying legal backgrounds,6 involving differing 

                                                 

1 ICC Pre-Tr. Ch. I, Decision on the Practices of Witness Familiarisation and Witness Proofing, 
Situation in the Democratic Republic of the Congo, Lubanga Dyilo (Case No. ICC-01/04-01/06), 8 
November 2006, § 42.  
2  Cf idem, for instance, § 37. See also Tochilovsky, Vladimir, 'International Criminal Justice: 
''Strangers in the Foreign System''', 15 Criminal Law Forum (2004), pp. 319–344, p. 327. 
3 In an earlier decision, ICTY Tr. Ch., Decision on Defence Motion on Prosecution Practice of 
“Proofing” Witnesses, Limaj et al. (Case No. IT-03-66-T), 10 December 2004, the ICTY considered 
this practice to be admissible, even though the defence argued that prosecution counsel might ask 
witnesses leading questions prematurely before evidence is given in court, thereby influencing the 
fairness of the trial. (p.1) It was contended that witness proofing is a widespread practice in 
jurisdictions with an adversary procedure. Additionally, it was argued that a refreshment of witness 
memory should benefit the defence. As the events underlying the charges occurred long ago, the 
evidence will be presented ‘more accurate, complete, orderly and efficient’. (p. 2). 
4 See ICTR Tr. Ch. III, Decision on Defence Motion for Certification to Appeal Decision on 
Witness Proofing Rule 73(B) of the Rules of Procedure and Evidence, Karemera, Ngirumpatse, and 
Nzirorera (Case No. ICTR-98-44-T), 14 March 2007, §§ 6 and 7. See also ICTY Tr. Ch., Decision on 
Ojdanić Motion to Prohibit Witness Proofing, Milutinović et al. (Case No. IT-05-87-T), 12 December 
2006, in which the Trial Chamber held that ‘discussions between a party and a potential witness 
regarding his/ her evidence can, in fact, enhance the fairness and expeditiousness of the trial, 
provided that these discussions are a genuine attempt to clarify a witness’ evidence.’ See § 16. 
5 See ICTR Tr. Ch. II, Minutes of Proceedings, Ndindiliyimana et al. (Case No: ICTR-00-56-I), 20 and 
21 September 2004. See also ICTR Tr. Ch. III, Trial Day 1, Minutes of Proceedings, Seromba (Case 
No. ICTR-2001-66-I), 20 September 2004, § 2.b. See infra, paragraph 6.3.1. 
6 Cf. also Tochilovsky (2004), supra note 2, pp. 319–344. 
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standards of professional conduct.7 Even in countries sharing the same legal tradition, 
professional standards differ. Both the USA and the UK have a common law tradition. 
But only in England, solicitors generally need to hire a barrister to plead in court.8 An 
English barrister might therefore identify less with his client’s causes than an American 
defence counsel directly hired by the defendant.9  

How best to ensure defence counsel’s compliance with the same standards of 
professional conduct in an international criminal court is the key issue in this Chapter. 
It is vital that professional standards are formulated. The SCSL has drafted one Code 
of Professional Conduct for defence counsel and prosecution counsel. The ad hoc 
Tribunals and the ICC adopted a separate code of professional conduct for defence 
counsel. Paragraph 6.2 discusses how to properly establish a code of ethics for defence 
counsel practising before international criminal courts.  

Even if standards of professional conduct are incorporated in a code, 
situations inevitably arise in which these standards are open to differing interpretations. 
This is common to every jurisdiction. But the relative novelty of the international 
criminal law system, in addition to the differing legal backgrounds of the trial 
participants involved, could produce more of such situations. 10  Paragraph 6.3 
discusses several standards of conduct that gave rise to professional dilemmas for 
defence counsel conducting international criminal cases. 

Paragraph 6.4 assesses the most effective approach for international criminal 
courts dealing with unprofessional behaviour by defence counsel. While appearing 
before an international criminal court, counsel are still required to comply with his 
national codes of professional conduct. The extent to which defence counsel’s 
conduct before an international criminal court can have repercussions in his domestic 
jurisdiction is discussed in paragraph 6.5.  

 

                                                 

7 Cf. also McMorrow, Judith A., 'Creating Norms of Attorney Conduct in International Tribunals: A 
Case Study of the ICTY', 30 Boston College International and Comparative Law Review (2007), 13 March 
2007, pp. 139-173; Nagorcka, Felicity, et al., 'Stranded Between Partisanship and the Truth? A 
Comparative Analysis of Legal Ethics in the Adversarial and Inquisitorial Systems of Justice', 29 
Melbourne University Law Review (2005), August 2005, pp. 448-477; McCary, M., Bridging Ethical 
Borders: International Legal Ethics with an Islamic Perspective, in Daly and Goebel (ed), Rights 
Liability And Ethics In International Legal Practice (2nd Edition) (Huntington, NY: Juris, 2004), pp. 407-
454. 
8  Solicitors have higher rights of audience if they have passed a “Higher Courts Advocacy” 
qualification. See www.sra.org.uk/solicitors/accreditation/higher-courts-rights-of-audience.page. 
9 See Miller, Karen L.K., ‘Zip to Nil?: A Comparison of American and English Lawyers' Standards of 
Professional Conduct’, in Daly and Goebel (ed), Rights Liability and Ethics in International Legal Practice 
(2nd Edition) (Huntington, NY: Juris, 2004), pp. 355-396, p. 378. 
10 Cf. Arbour, Louise, 'Legal Professionalism and International Criminal Proceedings', 4 Journal of 
International Criminal Justice (JICJ) (2006), pp. 674-685, p. 677; McMorrow (2007), supra note 7, pp. 
140-146. 
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6.2 CODES OF PROFESSIONAL CONDUCT 

 
Roman advisors and advocates already applied professional ethical standards.11 Putting 
ethical standards of conduct for the legal profession down in writing is not considered 
necessary in all jurisdictions. Up until 1980, the English Bar’s conduct and etiquette 
were handed down by word of mouth, mainly during pupillage.12 The ad hoc Tribunals 
did not immediately incorporate standards of professional conduct for defence 
counsel in a code. In late 1996 the ICTY Registrar decided that a code of conduct for 
defence counsel should be drafted to govern their behaviour.13 The first ‘Code of 
Professional Conduct for Defence Counsel Appearing before the International 
Tribunal’ (ICTY) was promulgated in 1997. 14  The ICTR Code of Professional 
Conduct came into force 8 June 1998. Since then, the Rules of Procedure and 
Evidence stipulated that counsel were subject to a code of professional conduct.15 The 
Code of Conduct for Counsel before the ICC was presented and adopted at the 3rd 
Plenary Meeting of the Assembly of States Parties at 2 December 2005.16 

International criminal courts have good reasons for incorporating 
professional standards of conduct in their legal instruments. The field of international 
criminal justice is still relatively novel and its procedural system rapidly evolves, more 
so than most domestic legal systems. Additionally, lawyers appearing before these 
courts come from various legal systems. Given these circumstances, there is not one 
prevailing approach regarding professional standards of conduct. 17  In national 

                                                 

11 Rhode, Deborah L. and Luban, David, Legal ethics (Third), (New York, N.Y.: Foundation Press, 
2001), p. 64. 
12 They were based on tradition, resolutions and specific rulings of the Bar Council, as well as on 
dicta in judgments raising points of court procedure. Thornton, Anthony, The Professional 
Responsibility and Ethics of the English Bar, in Cranston (ed), Legal Ethics and Professional Responsibility 
(Oxford: Clarendon Press, 1995), pp. 53-97, p. 55. Thus, the English Code of Conduct’s first version 
came into effect in January 1981. See ibid., p. 59. The first American Code of Ethics dates from 1887. 
Cf. Fox, Lawrence J., et al., 'Ethics: Beyond the Rules', 67 Fordham Law Review (1998), November 
1998, pp. 691-695, p. 695. 
13 See ICTY Fourth Annual Report (UN Doc. A/52/375), 7 August 1997, par. 88. 
14 (IT/125), 12 June 1997 (hereinafter: ICTY Code of Conduct). 
15 See Rule 44(B) ICTY RPE (IT/32/REV.11), 15 July 1997; Rule 44(B) ICTR RPE, 8 June 1998. 
Rule 46(D) ICTR RPE stipulates that the Registrar may set up a code of conduct. Since 1999, it also 
provides that amendments ‘be made in consultation with representatives of the Prosecutor and 
Defence counsel, and subject to adoption by the Plenary Meeting.’ Since 2000, pursuant to Rule 
46(C) (later (D)) ICTY RPE the Registrar should publish and oversee the implementation of the 
Code of Conduct (IT/32/REV.18).  
16 (ICC-ASP/4/Res.1), 2 December 2005. In 2004, the Assembly of States Parties (ASP) approved 
provisional application of the draft Code, giving the States Parties the opportunity to submit 
comments for approval of the final version. (Resolution ICC-ASP/3/Res.3), 10 September 2004, 
par. 11. 
17 Moreover, only the ICC has laid down standards of conduct for judges. See Code of Judicial 
Ethics 
(ICC-BD/02-01-05), 9 March 2005. The ICTY has an unofficial prosecution code of ethics. See 
Prosecutor’s Regulation No 2 (1999) Standards of Professional Conduct Prosecution Counsel, 14 
September 1999, signed by Louise Arbour, available at 
http://69.94.11.53/ENGLISH/basicdocs/prosecutor/pros_2.doc. Only the SCSL has an official 
code of conduct for prosecution counsel. The same code applies also to defence counsel. See Code 
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jurisdictions, a code of professional conduct is supposed to reflect that state’s 
prevailing view on lawyer’s ethics. Codes of conduct that are drafted for international 
courts should set a common standard for all lawyers practising at these courts. 18 
Without such codes, lawyers might resort to their domestic standards of professional 
behaviour while appearing before an international court. That might lead to confusion. 

National codes of conduct and disciplinary regimes set an example for 
international criminal courts. Arbour argues that in the absence of a tradition of 
international criminal practice, adopting the standards of one existing legal system 
could be tempting, as it would provide ‘a ready-made answer to everything.’19 Arbour 
nonetheless rejects an overall adoption of one domestic system’s codes of professional 
conduct. Given that their procedural system is unique, international courts should 
develop their own approach to this issue. If the standards from one particular 
jurisdiction were adopted, some lawyers, especially those from other jurisdictions, 
could be reluctant to observe such “foreign” standards. If professional standards are 
drafted anew, some ambiguities are unavoidable. That may cause problems of 
interpretation. 

The SCSL has drafted one Code of Professional Conduct for defence and 
prosecution counsel.20 The ad hoc Tribunals adopted professional standards of conduct 
for defence counsel alone. The ICC has adopted separate codes for defence counsel21 
and for judges.22 An important question that arises is who should draft standards of 
professional conduct for defence counsel? The UN Basic Principles on the Role of 
Lawyers provide that these may be established by the legal profession itself, or by 
legislators.23 It has been argued that, ‘[b]ecause of the far-reaching effects of lawyers’ 
ethical rules - extending as broadly as the administration of justice itself-’, legislators 
should develop lawyers’ ethical rules.24 In many jurisdictions, codes of conduct are 
drafted by the national Bar Association.25 When the ad hoc Tribunals were set up, there 

                                                                                                                       

of Professional Conduct for Counsel Audience before Sierra Leone with the Right of Audience 
before the Special Court for Sierra Leone, Adopted on 14 May 2005, Amended on 13 May 2006 
(hereinafter: SCSL Code of Conduct), Article 2. The ICC Draft Regulations of the Office of the 
Prosecutor (annotated, 3 June 2003, Book 2, Part 1) contain a code of conduct for the Prosecution. 
18 Cf. Article 7 ICTY Code of Professional Conduct (IT/125, Rev. 2), 29 June 2006; Article 3 ICTR 
Code of Conduct. Cf. also Preliminary clauses of the Draft Code of Conduct for Counsel before the 
ICC (May 2004), available from www.icc-cpi.int/legaltools, under ‘Drafts’. This draft code states that 
it is intended to be ‘a common standard of achievement for all counsel practising at the International 
Criminal Court.’ Cf. also Preamble ICTY Code of Conduct (IT/125 Rev. 2): ‘Considering that 
counsel appearing before the Tribunal come from various jurisdictions, and that the interests of 
justice require all counsel to adhere to the same Code of Professional Conduct’. An almost identical 
phrase is incorporated in the ICTR Code of Professional Conduct for Defence Counsel, Decision, 8 
June 1998. 
19 Arbour (2006), supra note 10, p. 684. 
20 SCSL Code of Conduct. 
21 This code also applies to counsel assigned to victims. 
22 ICC Code of Judicial Ethics. 
23 See Principle 26 UN Basic Principles on the Role of Lawyers. The same is provided by the Council 
of Europe, Recommendation No. R(2000)21, Principle VI, par. 1. 
24 See Freedman, Monroe H. and Smith, Abbe, Understanding Lawyers' Ethics (Third Ed.), (Newark; 
San Francisco; Charlottesville: LexisNexis, 2004), p. 2. 
25  For instance, the French Code (“Règlement intérieur harmonisé des barreaux de France”) is 
framed by its General Assembly of the National Council of Bars (Conseil National des Barreaux), 
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were no Bar associations for lawyers practising at international criminal courts. Not 
surprisingly, therefore, the primary responsibility for drafting the codes of conduct for 
defence counsel was vested in the Registrar. The Judges and the Advisory Panel26 
commented on the Registrar’s draft. The Code that resulted was based on several 
national Codes of Conduct and on proposals by international organisations of 
lawyers.27  The initial ICTR and ICTY Codes of Professional Conduct are almost 
identical. 

The ICC benefited from the rise of international criminal defence lawyers’ 
associations. When the Rome Statute of the ICC came into force in 2002, such 
associations had been established.28 The ICC RPE prescribe that the Registrar should 
initiate the drafting of Code of Professional Conduct for counsel, which the 
Presidency, after consultation with the Prosecutor, presents to the Assembly of States 
Parties for adoption. 29  The ICC’s Registrar was obliged to consult independent 
representative bodies of counsel.30 The Registrar held various consultation rounds.31 
Numerous NGO’s and defence lawyers’ organisations, such as the ADC-ICTY, the 
IBA and the ICB, made suggestions.32 Finally, in 2004, the Presidency submitted the 
final draft to the Assembly of States Parties.33 In the drafting process, all possible 

                                                                                                                       

March 1999. See Preambule. The Dutch Code of Conduct is also issued by the Dutch Bar. See The 
Code of Conduct of Advocates 1992 (Gedragsregels), available from www.advocatenorde.nl/english. In 
the USA, each state may issue a separate code of professional conduct. Most states have largely 
adopted the American Bar Association’s 1983 Model Rules of Professional Conduct (hereinafter: 
ABA Model Rules), available from www.abanet.org. This means that legal practitioners developed 
the standards contained in these codes. Fox et al. (1998), supra note 12, p. 693. 
26 As regards this Panel, cf. supra, Chapter III, paragraph 3.2.4.  
27 The sources of the Code mentioned in it are codes of ethics from Australia, Belgium, Bosnia & 
Herzegovina, England, France, Spain, The Netherlands, USA, EU, l’Union Internationale des 
Avocats, the International Association of Penal Law and the International Commission of Jurists. 
According to Mark Ellis, the American Bar Association’s Model Rules of Professional Conduct has 
influenced the ICTY Code of Conduct in particular. See Ellis, Mark S., 'The Evolution of Defence 
Counsel appearing before the International Criminal Tribunal for the Former Yugoslavia', New 
England Law Review (2003), Summer 2003, pp. 949-973, p. 967.  
28 The ICDAA, for instance, was established in 1997. The ICB in 2002. See supra, Chapter III, 
paragraph 3.3.1. 
29 See Rule 8 ICC RPE (ICC-ASP/1/3). 
30 See Rules 8(1) and 20(3) ICC RPE. 
31 Written consultations were held with ‘ten international associations’, ‘more than fifty associations 
and experts’, and ‘inter alia associations of lawyers, experts and States Parties’. Seminars on defence 
issues’, and ‘[m]eetings with representatives of several associations of lawyers’ were organized. Cf. 
www.icc-cpi.int/defence/defconsultations/code_conduct.html, lastly visited 8 April 2007. A 
questionnaire on this issue that was distributed in July 2003 among experts is on file with the author. 
32 See the ICB’s ‘Code of Conduct and Disciplinary Procedure of the International Criminal Bar’ 
presented to the ICC May 2003, available from www.bpi-icb.org; The IBA’s ‘Code of Professional 
Conduct for Counsel before the International Criminal Court’, February 2003, available from 
www.ibanet.org/humanrights/ICC_IBA_Involvement.cfm; ADC-ICTY Report "Draft Code of 
Conduct for Counsel before the ICC", 15 September 2004, available at 
www.adcicty.org/documents/icc-codeconduct.pdf, lastly visited 9 April 2007. 
33  See Proposal for a draft Code of Professional Conduct for counsel before the International 
Criminal Court, 27 August 2004, (ICC-ASP/3/11/Rev. 1). 
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entities were involved, including lawyers’ associations and independent experts. As a 
result, important last minute improvements were made.34 

The extent to which defence counsel are involved in the amendments of 
codes of conduct is a different issue. The Registrar can amend the ICTR Code of 
Professional Conduct, after consultation with the Judges.35 Although the Registrar 
should consult ‘representatives of the Prosecutor and Defence counsel’ concerning 
any such amendments,36 up until 2005 at least, the Registry never included ADAD in 
any consultations. Apparently, the Advisory Panel has been consulted.37 ADAD has 
gone so far as to argue that as a result, the Code of Conduct does not bind defence 
counsel. 38  Nonetheless, as amendments are adopted by the Plenary Meeting, and 
ADAD has been invited to attend this Meeting since 2004, ADAD may be enabled to 
comment on future amendments. The ICTY Code of Conduct requires the Registrar 
to consult with the permanent Judges, the Association of Counsel as well as the 
Advisory Panel as to amendments.39 States Parties, judges and lawyers’ associations 
may propose amendments to the ICC Code of Conduct to the Registrar.40 Overall 
therefore, defence counsel are more involved in amending the codes of professional 
conduct than in drafting them. It is to be recommended that upon completion of any 
consultations as to amendments, representatives of all different parties involved 
discuss the final version of the Code together.41 

As previously argued, 42  involvement of defence counsel in drafting and 
amending their standards of professional behaviour is vital. As “experts by 
experience”, counsel are uniquely aware of the minimum requirements to promote 
proper professional behaviour. Codes of conduct for international courts must be 
observed and complied with by lawyers from many different legal systems. The 
professional standards contained therein should be clear, acceptable and viable for all 
of them. Therefore, lawyers’ organisations that specialize in international criminal 
defence should be allowed to contribute to amendments of these codes on an official 
basis.  

 

                                                 

34 For instance, counsel’s duty enshrined in Article 22(3) of the draft Code of Conduct to report any 
solicitations of his client to fee-splitting to the Registrar was removed. See Kenneth D. Hurwitz, 
Comments on the Draft Code of Professional Conduct for Counsel before the International 
Criminal Court, A Human Rights First White Paper, 26 November 2005, available at 
www.humanrightsfirst.info/pdf/051129-ij-hrf-icc-ethics.pdf, lastly visited 8 April 2007. See also infra, 
paragraph 6.3.5 on fee-splitting. 
35 See Article 23 ICTR Code of Conduct. This is equal to Article 23 of the initial version ICTY Code 
(IT/125). 
36 See Rule 46(D) ICTR RPE. ADAD has for instance proposed to change the disciplinary system 
for defence counsel. See ICTR Tr. Ch. I, Decision on the Defence Motions for the Reinstatement of 
Jean Yaovi Degli as Lead Counsel for Gratien Kabiligi, Bagosora et al. (Case No. ICTR-98-41-T), 19 
January 2005 (hereinafter: Decision on the Defence Motions for the Reinstatement), § 13.  
37 Cf. ibid., § 14. 
38 See idem. 
39 See Article 6(A) ICTY Code of Conduct (IT/125 Rev.2).  
40 See Rule 8(3) ICC RPE; Article 3 ICC Code of Conduct. 
41 Cf. McMorrow, who promotes more ‘direct interaction between the judicial, prosecutorial and 
defense functions as norms are created’ at the ICTY. McMorrow (2007), supra note 7, p. 146. 
42 See supra, Chapter III. 
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6.3 STANDARDS OF PROFESSIONAL CONDUCT  

6.3.1 Introduction 
Codes of professional conduct generally include fundamental standards such as the 
duty of confidentiality, the duty to act honestly, independently, and diligently, to be 
loyal to a client and keep him informed. A novelty in the ICC Code of Conduct, in 
comparison with the ad hoc Tribunals’ Codes, is that it obliges counsel to give a solemn 
undertaking.43 When drafting the ICTY code of conduct for defence counsel, the 
Defence Counsel Unit of the Registry ‘sought to strike a balance between adversarial 
and inquisitorial legal systems.’44 Given the analysis in Part II of this study of the 
differing role of counsel in proceedings structured as an inquest and those structured 
as a contest, striking such a balance may not produce a harmonious effect or guarantee 
a better quality of professional standards. For professional standards to be effective, 
they should correspond to the procedural system. In a “contest” or adversarial system, 
standards of professional conduct preventing the defence from interviewing witnesses 
at an early stage of proceedings could diminish the defence’s chances for success in 
the rest of the proceedings.  

The UN Basic Principles on the Role of Lawyers provide that lawyers should 
‘maintain the honour and dignity of their profession as essential agents of the administration 
of justice.’ 45  Defence counsel have a duty to their client to provide adequate and 
effective representation. In common law systems, lawyers also have a duty to the court 
to act as a so-called “officer of the court”.46 These duties might involve conflicting 
professional obligations.47 As an advocate, counsel should keep his client informed of 
the developments in the case, safeguard his client’s confidences, offer ‘competent and 
diligent services at a reasonable fee, and abide by the client's wishes concerning the 
purposes of the attorney-client relationship.’48  As an officer of the court, counsel 
should not advise or support his client ‘in fraudulent conduct, file frivolous claims or 
defenses, unreasonably delay litigation, intentionally fail to follow the rules of the 
tribunal, or unnecessarily embarrass or burden third parties.’49 English barristers have 

                                                 

43 ‘I solemnly declare that I will perform my duties and exercise my mission before the International 
Criminal Court with integrity and diligence, honourably, freely, independently, expeditiously and 
conscientiously, and that I will scrupulously respect professional secrecy and the other duties 
imposed by the Code of Professional Conduct for Counsel before the International Criminal Court’. 
Article 5 ICC Code of Professional Conduct for Counsel (ICC-ASP/4/Res.1). Judges, Prosecutors 
and the Registrar will also have to make solemn undertakings. Cf. Article 45 Rome Statute; Rule 5 
ICC RPE. 
44 ICTY Fourth Annual Report (1997), par. 88. 
45 Principle 12 UN Basic Principles on the Role of Lawyers. Emphasis added, JTT. 
46 Paragraph 8 of the Preamble of the ABA Model Rules provides: ‘A lawyer's responsibilities as a 
representative of clients, an officer of the legal system and a public citizen are usually harmonious.’ 
47 See, for instance, Gaetke, Eugene R., 'Lawyers as Officers of the Court', 42 Vanderbilt Law Review 
(1989), January 1989, pp. 39-91. 
48 Wilkins, David B., 'Who Should Regulate Lawyers?' 105 Harvard Law Review (1992), February 1992, 
pp. 799-887, p. 815 (footnotes omitted). 
49 Idem. 
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an overriding duty to the court rather than to their clients.50 In Aleksovski, Judge 
Robinson argued that any defence counsel appearing before the ICTY is an officer of 
the court. ‘No court can function efficiently without a relationship of trust between 
counsel and the judges. Counsel is an officer of the court, and in judicial proceedings 
quite often a court must act on counsel’s word, which, given as an officer of the court, 
is accepted as true, unless there is good reason to doubt his bona fides.’51 Generally, the 
concept of being an officer of the court is difficult to understand for lawyers from civil 
law systems. They consider this to impinge on their independence.52 Those counsel at 
the ICTR refusing to represent their clients in court, while the latter were on strike, let 
their duty to observe the wishes of their client, prevail over their duties as an officer of 
the court. In Seromba, defence counsel from Benin and Cameroon (whose legal systems 
are largely based on the French civil law system) were ordered to demand the accused 
to attend his trial and to allow his counsel to represent him in the interest of justice.53 
The following day, pursuant to Article 4.1 of the Code of Professional Conduct and in 
the interest of justice, the Chamber ordered defence counsel to continue to represent 
their client in court, his absence and his wishes to the contrary notwithstanding.54 
When counsel prematurely left the courtroom, apparently to mark their refusal, they 
received a warning for behaving disrespectfully and discourteously. 55  An English 
barrister in another ICTR case assured the author that, due to his duty as an officer of 
the court, he would represent his client in court, even if his client would urge him not 
to attend a particular hearing. When counsel is duly notified of any hearing, not to turn 
up could amount to “contempt of court”. 56  While counsel in Ndindiliyimana et al. 
wanted to consult their domestic (Canadian and French) Bar associations on this issue, 
the Trial Chamber orally assigned counsel anew “in the interests of justice” to 
represent their clients’ interests in their absence.57 

Not only common law lawyers have a duty to the court. In Nikula v. Finland, 
the ECHR held: 

 
‘[T]he special status of lawyers gives them a central position in the 
administration of justice as intermediaries between the public and the courts. 

                                                 

50 A barrister ‘must assist the Court in the administration of justice’ and ‘has an overriding duty to 
the Court to act with independence in the interests of justice’. Section 302 of the Code of Conduct 
of the Bar of England and Wales (8th version), 31 October 2004 , available from 
www.barcouncil.org.uk/document.asp?documentid=2811, lastly visited 3 April 2007. Cf. Pannick, 
David, Advocates (Oxford: Oxford University Press, 1992), p. 121. 
51 ICTY App. Ch., Judgment on Appeal by Anto Nobilo against Finding of Contempt, Aleksovski 
(Case No. IT-95-14/1), 30 May 2001, Separate Opinion of Judge Patrick Robinson, § 2.  
52 Cf. also Nagorcka et al (2005), supra note 7, p. 449. 
53 See ICTR Tr. Ch. III, Trial Day 1, Minutes of Proceedings, Seromba (Case No. ICTR-2001-66-I), 
20 September 2004, § 2.b.  
54 This provides: ‘Counsel must advise and represent their client until the client duly terminates 
Counsel’s position, or Counsel is otherwise withdrawn with the consent of the Tribunal.’ 
55 See Seromba (Case No. ICTR-2001-66-I), Minutes of Proceedings, 21 September 2004, paras. 2.a, 
2.b. 
56 This concerned Ben Gumpert, lead counsel of Mugenzi. Notes on file with the author. The 
concept of contempt of court will be explained infra in paragraph 6.4.4. 
57 See ICTR Tr. Ch. II, Minutes of Proceedings, Ndindiliyimana et al. (Case No: ICTR-00-56-I), 21 
September 2004, 2.b. 
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[…] Regard being had to the key role of lawyers in this field, it is legitimate to 
expect them to contribute to the proper administration of justice, and thus to 
maintain public confidence therein’.58 
 

In Steur v. The Netherlands the ECHR argued: 
 
‘In their capacity as officers of the court, [lawyers] are subject to restrictions on 
their conduct, which must be discreet, honest and dignified, but they also 
benefit from exclusive rights and privileges that may vary from one jurisdiction 
to another’.59  
 
In Barayagwiza, the ICTR emphasized that if counsel is assigned to an accused 

(rather than being privately financed by the latter), he not only has obligations to his 
client, but also ‘represents the interest of the Tribunal to ensure that the Accused 
receives a fair trial.’60 Under the ICTY Code of Conduct ‘counsel have a duty of 
loyalty to their clients consistent with their duty to the Tribunal to act with 
independence in the administration of justice’. 61  The ICTR Annex to the Code 
provides: ‘Counsel have an overriding duty to defend their client’s interests, to the 
extent that they can do so without acting dishonestly or by improperly prejudicing the 
administration of justice.’62 The ICC Code more generally bestows a duty on counsel 
to ‘be respectful and courteous’ in his relations with all those involved in 
proceedings.63  

 Counsel’s duty to his client and his duty to the court are most likely to clash 
in case of an imminent conflict of interest, or where counsel’s duty of confidentiality is 
brought in jeopardy. What professional standards should prevail when counsel is 
placed in such dilemma requires examination. It will first be considered whether 
counsel or his client makes the final decision as to how the defence will be conducted. 
 

6.3.2 Counsel’s Professional Independence 

Counsel’s professional independence is imperative, equally as an officer of the court 
and as a safe keeper of his client’s interests. Under the ICTY Code of Professional 
Conduct it is deemed a fundamental principle that ‘counsel as advocates in the 
administration of justice’ act independently.64 Both the ad hoc Tribunals’ Codes of 
Conduct provide that when representing a client, counsel must ‘[e]xercise independent 

                                                 

58 ECHR, Nikula v. Finland (Appl. No. 31611/96), 21 March 2002, § 45. 
59 ECHR, Steur v. The Netherlands (Appl. No. 39657/98), 28 October 2003, §§ 36 and 38. 
60 ICTR Tr. Ch. I, Decision on Defence Counsel Motion to Withdraw, Barayagwiza (Case No. ICTR-
97-19-T), 2 November 2000, § 21. 
61  See Articles 3(iv) and 14(A) ICTY Code of Conduct (IT/125 REV. 2). Article 14(A) reads: 
‘Counsel owes a duty of loyalty to a client. Counsel also has a duty to the Tribunal to act with 
independence in the interests of justice’.  
62 Annex to the ICTR Code of Conduct, par. 3. 
63  More specifically, with the Chamber, the Office of the Prosecutor, the Registry, the client, 
opposing counsel, accused persons, victims, and witnesses See Article 7(1) ICC Code of Conduct. 
64 Article 3(iii) ICTY Code of Conduct (IT/125 REV. 2). 
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professional judgement’65and not let his independence ‘be compromised by external 
pressures.’66 Under the ICC’s Code, counsel must act independently and should refrain 
from ‘anything which may lead to any reasonable inference that his or her 
independence has been compromised.’ 67  As to the official comments on Article 
14(3)(b) of the ICCPR, lawyers should be able to represent their clients in accordance 
with their established professional standards and judgement without any restrictions, 
influences, pressures or undue interference from any quarter. 68  According to the 
ECHR, being members of “a liberal profession”, counsel should act ‘in accordance 
with the dictates of his conscience as a participant in the administration of justice’ 
while conducting a case.69  

The ECHR considered it an important corollary of defence counsel’s 
independence that ‘the conduct of the defence is essentially a matter between the 
defendant and his representative’.70 Problems will occur if an accused dislikes the 
actions that counsel undertook on his behalf. In case of any disagreement, an 
important issue is who is to be the primary decision maker or, dominus litis, as to the 
conduct of the defence? Will this be the accused or defence counsel?  

Currently, under the ICTY Code of Conduct counsel should ‘abide by the 
client’s decisions concerning the objectives of representation’. In addition, he should 
‘consult with the client about the means by which those objectives are to be pursued, 
but is not bound by the client’s decision’.71 The ICTR Code does not stipulate that counsel 
may disregard the accused’s decisions.72 The ICC Code prescribes that counsel may 
only abide by his client’s decisions as to his representation in so far ‘as they are not 
inconsistent with counsel’s duties under the Statute, the Rules of Procedure and 
Evidence, and this Code.’73  

In Nyiramasuhuko & Ntahobali, the ICTR Trial Chamber argued that counsel 
should act independently of his client. Some matters of professional judgement fall 
under counsel’s responsibility alone.74 While he should obtain instructions about the 
facts of the case from his client, this does not involve an obligation to consult him as 

                                                 

65 Article 10(ii) ICTY Code of Conduct (IT/125 REV. 2); Article 5(b) of the ICTR Code of Conduct, 
8 June 1998. Cf. also Article 19(B)(ii) ICTY Code of Conduct; Article 9(4)(b) ICTR Code of 
Conduct. 
66 Article 10(v) ICTY Code of Conduct (IT/125 REV. 2); Articles 5(e) and 9(4)(b) ICTR Code of 
Conduct. This is also provided by Article 6(2) ICC Code of Conduct (ICC-ASP/4/Res.1). 
67 Article 6 ICC Code of Conduct. Counsel must also declare to perform his tasks independently in 
his solemn undertaking. See Article 5 ICC Code of Conduct. Pursuant to Article 21(1) ICC Code of 
Conduct, counsel may only accept remuneration from anyone else than his client, with the consent 
of his client and where his independence would remain intact. 
68 See Office of the High Commissioner for Human Rights, CCPR General Comment No. 13 
(Article 14), 13 April 1984, available from www.unhchr.ch, par. 9.  
69 ECHR, Goddi v. Italy (Appl. no. 8966/80), 9 April 1984, § 31. 
70  ECHR, Imbrioscia v. Switzerland (Appl. No. 13972/88), 24 November 1993, § 41. Cf. also, 
Kamasinski v. Austria (Appl. No. 9783/82), Judgment, 19 December 1989, p. 27 and 28, § 65 and 
Artico v. Italy (Appl. no. 6694/74), 13 May 1980, §§ 33 and 36. 
71 Article 8(B) ICTY Code of Conduct (Rev. 2). Emphasis added, JTT. 
72 See Article 4(2) ICTR Code of Conduct. 
73 See Article 14(2) ICC Code of Conduct. 
74 See ICTR Tr. Ch. II, Decision on Ntahobali's Motion for Withdrawal of Counsel, Nyiramasuhuko 
& Ntahobali (Case No. ICTR-97-21-T), 22 June 2001, § 22. 
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to every move in his defence. It suffices to inform the accused which steps were taken 
to protect his interests and why these were taken.75 

In Blagojević, the Chamber considered that in order in to determine the client’s 
objectives as to his representation, his submissions on this issue cannot solely be relied 
on. If an accused has pleaded “not guilty”, this alone could imply that the objectives of 
representation ‘include a fair trial with a vigorous defence that seeks to achieve a just 
and favourable result for [the accused].’76 If ‘counsel, being competent and under 
professional obligations, genuinely believes that the decision is in the best interests of 
the client’ he may take a decision that the accused dislikes,77 as long as there is ‘no 
indication that Counsel failed in their duty to consult with the Accused on means to 
achieve the objectives of his representation.’ 78  According to the ICTY Appeals 
Chamber in Tadić: 

 
‘The unity of identity between client and counsel is indispensable to the 
workings of the International Tribunal. If counsel acted despite the wishes of 
the Appellant, in the absence of protest at the time, […] the latter must be taken 
to have acquiesced’.79 
 
Overall, counsel is considered dominus litis in the proceedings of the ad hoc 

Tribunals. He should identify his client’s wishes concerning the objectives of the 
representation and keep his client up to date of his decisions. Ultimately, in order to 
guarantee the independence of the defence, counsel takes the final decisions regarding 
his client’s representation. 

 

6.3.3 Conflicts of Interest 
When a conflict of interest is imminent, it is probably appropriate to let lawyers and 
their clients settle whether or not to continue the representation. Because, however, 
any conflict of interest could harm the integrity of court proceedings, courts might 
prefer to resolve this issue. In Simić et al., where counsel could be called as a witness, a 
conflict of interest was defined as follows:  

 
‘A conflict of interest between an attorney and a client arises in any situation 
where, by reason of certain circumstances, representation by such an attorney 
prejudices, or could prejudice, the interests of the client and the wider interests 
of justice.’80 

                                                 

75 See ibid., § 23. Cf. also ICTR Tr. Ch. II, Decision on Nzirorera's Motion for Withdrawal of 
Counsel, Nzirorera (Case No. ICTR-98-44-T), 3 October 2001(hereinafter: Decision on Nzirorera's 
Motion), § 15. 
76 ICTY Tr. Ch. I, Section A, Decision on Independent Counsel for Vidoje Blagojević's Motion to 
Instruct the Registrar to Appoint New Lead and Co-Counsel, Blagojević, 3 July 2003, § 107. 
77 Ibid., § 104. 
78 Ibid., § 107 
79  ICTY App. Ch., Decision on Appellant's Motion for the Extension of the Time-limit and 
Admission of Additional Evidence, Tadić (Case No. IT-94-1), 15 October 1998, § 65. 
80 ICTY Tr. Ch., Decision on the Prosecution Motion to Resolve Conflict of Interest regarding 
Attorney Borislav Pisarević, Simić et al. (Case No. IT-95-9), 25 March 1999 (hereinafter: Decision on 
the Prosecution Motion). 
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Those circumstances could be the fact that counsel already represents or has 
previously represented another accused, or even that counsel might be called as a 
witness in the case. Conflicts of interests can thus implicate the interests of counsel, 
those of his client and the interests of a proper administration of justice. The question 
is as to which interest should prevail. In the common law system of the US, when a 
conflict of interest arises, counsel may continue the representation, provided that he 
can still represent each client competently and diligently, that his continued 
representation is not ‘prohibited by law’ and that he obtained written consent of the 
clients concerned.81 Otherwise, prejudice to the accused will be presumed.82 In The 
Netherlands, a civil law country, a counsel representing more than one person should 
withdraw if a conflict of interest cannot be solved instantaneously. 83  In civil law 
systems, authorities would argue, for instance, that allowing the same lawyer to 
represent several co-accused interferes with the search for the truth. Especially if 
accused are being held incommunicado with the exception of the lawyer, the police 
may seek to prevent the lawyer from conveying confidential information to all of his 
clients and thus harming the investigations.  

The ICTY requires counsel to be loyal to the client and to observe the duty to 
the court to act independently in the interests of justice. Counsel ‘shall put those 
interests before his own interests or those of any other person, organisation or State.’84 
This seems to imply that counsel’s duty to his client is as important as his duty to the 
Tribunal, at least vis-à-vis the interests of others. No clear preference stems from this 
provision. The ICTR Code merely requires counsel to be loyal to his client and to act 
in his client’s best interests, putting these before his own interests or those of any one 
else.85 The annex to this code however provides that counsel have an overriding duty to 
defend his client’s interests only ‘to the extent that they can do so without acting 
dishonestly or by improperly prejudicing the administration of justice.’86 This could 
imply more than a duty to the court. The ICC Code’s provision on conflicts of interest 
is similar to that of the ICTR.87 

How should counsel deal with a conflict of interest under the law of 
international criminal courts? By stipulating in its Code of Conduct that counsel may 
not enter into a defence agreement where a conflict of interest may be imminent, the 
ICC emphasizes the responsibility of defence counsel to prevent any such conflicts.88 
Were a conflict to arise during his representation, counsel should immediately inform 
all potentially affected clients. In addition, he should either withdraw his 
representation of one or more persons after obtaining the Chamber’s consent, or seek 
these clients’ full and informed consent in writing in order to continue their 

                                                 

81 See Rule 1.7ABA Model Rules. 
82 See Strickland v. Washington, 466 U.S. 668 (1984), at 692. Cf. also United States v. Cronic, 466 U.S. 648 
(1984), at 658-662. 
83 See Rule 7(2) Dutch Code of Conduct of Advocates 1992. 
84 Article 14 ICTY Code of Conduct. 
85 See Article 9 ICTR Code of Conduct. 
86 Par. 3 of the Annex to the ICTR Code of Conduct. 
87 See Article 16(1) ICC Code of Conduct. 
88 See Article 13(2)(a) ICC Code of Conduct. 
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representation.89 Under the initial ICTY Code of Conduct and the current ICTR Code, 
where a conflict of interest arises, counsel should inform his affected clients and try to 
resolve the conflict or obtain their consent to continue representation, provided that 
he can meet his obligations under the Code.90 These provisions seem to allow counsel 
and his clients to determine as to whether or not to continue representation. Under 
the ICC’s Code, if counsel decided he should withdraw, he still needs the Chamber’s 
approval to do so. 

In Simić et al., the Chamber considered that as a conflict of interest ‘affects the 
essential fairness of the trial’, 91 it first raises the Trial Chamber’s obligation to ensure 
that a trial is fair and, secondly, the accused’s right to a fair trial.92 In general terms the 
trial Chamber considered that the Code of Conduct obliges defence counsel ‘to act at 
all times in the best interests of the client and to exercise all care to ensure that a 
conflict of interest does not arise in the course of representing a client.’93 In this case, 
which involved five accused, one defence counsel could potentially be called to testify 
as a prosecution witness or as a witness for one of his client’s co-accused. If he did so, 
that would render his representation of one of the accused ‘incompatible with the best 
interests of justice’.94 The Trial Chamber finally ordered counsel to obtain his client’s 
consent to continue the representation, as prescribed, but noted that hereby it ‘has 
given due weight to the right of the accused to counsel of his choice’.95 

The ICTY Code was eventually amended.96 Currently, a client’s permission to 
continue the representation will not be deemed sufficient if this ‘is likely to irreversibly 
prejudice the administration of justice’.97 This provides more leeway for judges to 
overrule counsel’s and client’s wishes as to legal representation.98 In Gotovina et al, the 
ICTY Trial and Appeals Chambers conceded that the ability of an accused to remedy a 
conflict of interest through his consent has thus diminished.99 Even his unconditional 
consent does not ‘have the effect of validating the appointment if the Trial Chamber is 
convinced that the interests of justice dictates [sic] otherwise.’100 Under the ICTR 

                                                 

89 See Article 16(3) ICC Code of Conduct. 
90 See Article 9(5) initial ICTY Code; Article 9(5) current ICTR Code. 
91 Decision on the Prosecution Motion, Simić et al., supra note 80. 
92 See idem. 
93 Idem. 
94 Idem. 
95 Idem. 
96 The ICTR Code was not amended on this point. 
97 Article 14(E) ICTY Code of Conduct (Rev. 2). 
98 That a person’s right to counsel of his own choosing may be limited by a conflict of interest has 
also been acknowledged in the ICTY’s case law. See, for instance, ICTY App. Ch., Decision on 
Appeal by the Prosecution to Resolve Conflict of Interest Regarding Attorney Jovan Simić, Mejakić et 
al. (Case No. IT-02-65), 6 October 2004 (hereinafter: Decision on Appeal by the Prosecution), § 8. 
99 See ICTY Tr. Ch., Decision on Finding of Misconduct of Attorney Miroslav Šeparović, Gotovina et 
al. (Case No. IT-06-90), 6 March 2007 (hereinafter: Decision on Finding of Misconduct), p. 4; ICTY 
App. Ch., Decision on Miroslav Šeparović’s interlocutory appeal against Trial Chamber's decisions 
on conflict of interest and finding of misconduct, Gotovina et al (Case No. IT-06-90), 4 May 2007 
(hereinafter: Decision on Miroslav Šeparović’s interlocutory appeal), §§ 32-34. 
100 See Decision on Request for Appointment of Counsel, Prlić et al. (Case No. IT-04-74), 30 July 
2004, § 32; ICTY App. Ch., Decision on Appeal by Bruno Stojić Against Trial Chamber’s Decision 
on Request for Appointment of Counsel, Prlić et al. (Case No. IT-04-74), 24 November 2004, § 29; 
cf. also Decision on Finding of Misconduct, Gotovina et al., supra note 99, p. 5. 
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Directive, counsel assigned under the legal aid system cannot be assigned to differing 
accused at the same time.101 This rule is unnecessarily rigid. When safeguards are in 
place, the accused’s right to counsel of his choice should sometimes prevail over the 
prevention of a potential conflict of interest. Moreover, a conflict of interest may not 
necessarily arise where one defence counsel represents more than one accused before 
an international criminal court. The ICTY does allow counsel to be assigned to more 
than one suspect or accused simultaneously, provided that the following conditions 
are met. The Registrar must have given each accused concerned independent legal 
advice; both accused must have consented in writing; and the Registrar should be 
‘satisfied that there is no potential or actual conflict of interest or a scheduling conflict, 
and that the assignment would not otherwise prejudice the defence of either accused, 
or the integrity of the proceedings.’102 This furnishes the Registrar with an important 
role in averting conflicts of interest as to assigned counsel. In Perišić,103 lead counsel 
requested the Registrar to appoint a co-counsel who had represented another accused 
at the ICTY in a case that was substantially related. There was a chance that counsel’s 
former client would be a prosecution witness. But, since there was a remote superior-
subordinate relationship at most between these two clients, and the offences charged 
were different, the Registrar deemed the likelihood of the accused’s interests being 
prejudiced ‘acceptably low.’ If co-counsel’s former client was to be called as a 
prosecution witness, the Registrar deemed it a sufficient safeguard that co-counsel 
would not participate in his former client’s examination or its preparations.104  

Since the ad hoc Tribunals’ jurisdiction is limited to certain conflicts that 
occurred in a limited amount of time in a fixed territory, the cases brought before it 
generally involve more potential connections than cases brought before a domestic 
court. Therefore, the ICTR’s restrictive approach as to allowing one counsel to 
represent several accused may be logical. However, the more restrictive the approach 
to this issue, the less chances an accused will have to engage defence counsel with 
experience in international criminal proceedings. This could impair the overall quality 
of defence counsel before international criminal courts. In this respect, the ICTR, as it 
puts an absolute restriction on assigned defence counsel to represent more than one 
accused, runs a greater risk of undermining the quality of its legal assistance than the 
ICTY. It may also prejudice the right of an accused to counsel of choice. The ICC, its 
jurisdiction not being limited in the same way, will not need similar restrictions on the 
right to choose defence counsel. It is left to counsel to decide at the outset whether or 
not his representation may cause a conflict of interest in the future. 

On what basis may a Chamber reverse the appointment of an assigned 
counsel in case of a conflict of interest? In Mejakić et al., the prosecution requested the 
Chamber to withdraw the representation of a defence counsel because his 
representation would create a conflict of interest. According to the ICTY Appeals 
Chamber, there not being any specific procedure for such requests in the legal 
provisions of the Tribunal, ‘the Trial Chamber could rely on its inherent power to 

                                                 

101 Rule 15(A) ICTR Directive on the Assignment of Defence Counsel, 24 April 2004 (hereinafter: 
ICTR Directive). 
102 Article 16(G) ICTY Directive (Rev 11, 11 July 2006). 
103 ICTY Dep. Registrar, Decision, Perišić (Case No. IT-04-81 PT), 7 April 2006. 
104 See ibid.  
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review the assignment’ of counsel by the Registrar where a conflict of interest was 
imminent.105 At the ICTR, in Nyiramasuhuko et al,106 the son-in-law of the accused had 
been assigned as an investigator to the defence team. The prosecution deemed that 
this close personal relationship within the defence team could create a conflict of 
interest as it could reasonably be expected to adversely affect any professional 
judgement on behalf of the accused. 107  Family members of an accused should 
therefore not be appointed to a defence team. The Trial Chamber noted that the 
relation of the defence investigator with the accused had been clear from the outset, as 
it was stated on his application form. Had the Registrar considered this to be a 
problem at the time ‘giving rise, per se, to a conflict of interest’, he would not have 
allowed it. Furthermore, since this investigator was no longer on the team, no future 
conflicts were to be expected.108 Thus, the ICTY and ICTR trust the Registrar to 
properly assess whether any appointment of a defence team member could prima facie 
give rise to a conflict of interest. Only if the fairness of a trial was at stake, would it 
reconsider the Registrar’s decision on the basis of its inherent powers.  

The Code of Conduct of the ICC and the ad hoc Tribunals prohibit counsel 
acting as an advocate in proceedings in which he is likely to become a witness.109 
Exceptions to this rule include, (1) that his testimony concerns an uncontested issue, 
(2) that it concerns legal representation in the case, or (3) that his withdrawal would 
cause substantial hardship to his client.110 In Gotovina et al, due to counsel’s former 
position as Minister of Justice in Croatia, the risk that he would be called as a witness 
in a co-accused’s case as well as in his own case, made the ICTY determine that 
counsel should withdraw, whether his client or counsel consented or not. As soon as 
the potential conflict of interest became evident, counsel was requested to seek his 
withdrawal.111 Upon his refusal, the Appeals Chamber argued that the Trial Chamber 
could sanction counsel for misconduct for his refusal to withdraw.112 Alternatively, he 
might be subjected to the Code of Conduct’s disciplinary regime. 113  The Trial 

                                                 

105 Cf. Decision on Appeal by the Prosecution, Mejakić et al., supra note 98, § 7. On a Chamber’s 
inherent powers to ensure a fair trial, in relation to the powers of the Registrar and the President as 
to assigned counsel, see also, for instance, ICTY App. Ch., Public and Redacted Reasons for 
Decision on Appeal by Vidoje Blagojević to Replace his Defense Team, Blagojević (Case no. IT-02-60-
AR73.4), 7 November 2003, § 7. 
106 ICTR Tr. Ch. II, Decision on the Prosecutor's Allegations of Contempt, the Harmonisation of 
the Witness Protection Measures and Warning to the Prosecutor's Counsel, Nyiramasuhuko et al (Case 
No. ICTR-98-42), 10 July 2001 (hereinafter: Decision on the Prosecutor's Allegations of Contempt). 
107 See ibid., § 20. The Prosecution referred to Article 9(3)(c)(ii) of the Code. 
108 Decision on the Prosecutor's Allegations of Contempt, Nyiramasuhuko et al, supra note 106, §§ 20-
23.  
109 See Article 26 ICTY Code of Conduct; Article 16 ICTR Code of Conduct; Article 12(3) ICC 
Code of Conduct. 
110 See idem. 
111  See Decision on Interlocutory Appeals against the Trial Chamber's Decision to Amend the 
Indictment and for Joinder, Gotovina et al (Case Nos. IT-01-45 and IT-03-73), 25 October 2006 
(hereinafter: Decision on Interlocutory Appeals), § 34; ICTY Tr. Ch. I, Decision on Conflict of 
Interest of Attorney Miroslav Šeparović, Gotovina et al (Case No. IT-06-90-PT), 27 February 2007 
(hereinafter: Decision on Conflict of Interest). 
112 This would be after issuing a warning under Rule 46 ICTY RPE on misconduct. See Decision on 
Interlocutory Appeals, Gotovina et al, supra note 111, § 35. 
113 See idem. 
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Chamber decided to intervene, because it determined that counsel’s professional 
judgement was likely to be affected by his personal interests. 114  While counsel 
maintained that there was no conflict of interest, the Trial Chamber issued him a 
warning for misconduct. ‘[B]y persisting in representing the accused […] in spite of 
the repeated notices given him […] [counsel] has jeopardized his client’s interests by 
not withdrawing earlier in the proceedings, and thus, in gross negligence, has failed to 
meet the standard of professional ethics required in the performance of his duties 
before this Tribunal.’ As a sanction for his misconduct, counsel was refused audience 
and was held no longer to be eligible to represent his client. Counsel’s representation 
of others was not prohibited. As a measure to ensure a smooth transition, counsel was 
requested to assist the new counsel until the latter was ready to take over.115 The 
Appeals Chamber argued that counsel’s continued representation ‘is likely to 
irreversibly prejudice the administration of justice’. Unlike the co-accused in Simić, the 
co-accused in this case had not agreed to have counsel continue representation. He 
considered a conflict of interest to exist and did not waive his right to call counsel as a 
witness in his case.116 

The Trial Chamber in Gotovina et al. was concerned that representation by this 
particular counsel whose professional judgement might be ‘adversely affected by 
divided loyalties’ would prevent him from raising ‘a potential defence which might be 
reasonably be raised at trial’. The accused’s right to have representation of his choice 
and to waive any measures to prevent a conflict of interest can be subordinated to ‘the 
interests of justice’. Courts are justified to intervene in the client-counsel relationship if 
gross negligence on the part of counsel is apparent. The Chamber’s intervention in 
this case was particularly warranted because of the interests of the co-accused involved. 

Overall, the approach as to conflicts of interest is more compatible with a 
confict-solving style than with a policy-implementing style. If each person directly 
involved knowingly agrees to counsel’s continued representation notwithstanding that 
a conflict of interest could arise, counsel may continue. The court will only intervene if 
counsel’s representation would be likely to harm the defence of his client or that of 
any co-accused and, thereby, the integrity of the proceedings.  

   

                                                 

114 See Decision on Conflict of Interest, Gotovina et al, supra note 111, p. 4. 
115 See Decision on Finding of Misconduct, Gotovina et al., supra note 99, p. 7. A subsequent request 
to file appeal has been granted. See ICTY Tr. Ch. I, Decision on request for certification to file 
interlocutory appeal against trial chamber's decision on conflict of interest of attorney Miroslav 
Šeparović and on request for certification to file interlocutory appeal against trial chamber's decision 
on finding of misconduct of attorney Miroslav Šeparović, Gotovina et al (Case No. IT-06-90), 13 
March 2007, p. 3. 
116 See Decision on Miroslav Šeparović’s interlocutory appeal, Gotovina et al, supra note 99, § 33. 
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6.3.4 Counsel’s Duty of Confidentiality117 
In order for any defendant to trust his lawyer and to reveal all that is necessary for the 
preparation of his defence, an accused must be certain that his instructions are kept 
confidential. This requires that he will be enabled to communicate with his counsel in 
private.118 Furthermore, counsel is not allowed to reveal the information his client 
conveys to him, because of counsel’s “duty of confidentiality”.  

The duty of confidentiality is one of the main prerequisites for counsel and the 
accused to establish a bond of trust and ‘a primary and fundamental right and duty of 
the lawyer.’ 119  It has also been considered to be ‘the foundation of orderly and 
effective adversarial justice.’ 120  It entails that a lawyer must keep all information 
regarding his client that becomes known to him in the course of his representation 
confidential, also after the representation has ended.121  

Closely related to the duty of confidentiality is the doctrine of legal professional 
privilege. Under this doctrine, counsel cannot be made to disclose information falling 
under his duty of confidentiality, not even to a judge, since this could be detrimental to 
his client’s interests.122 It is considered a cornerstone of the right to a fair trial that the 
accused can discuss anything with his lawyer, without fearing its disclosure. This is also 
deemed to be in the general interest of a proper administration of justice. Legal 
assistance will be most effective if lawyers know all the relevant facts of their client’s 
case. This will allow them to optimally tailor their advice and strategy to the accused’s 
representation. In addition, since it encourages clients to communicate information 
they would otherwise keep to themselves, ‘confidentiality enhances the quality of legal 
representation and thus helps produce accurate legal verdicts.’123 In most national 
jurisdictions therefore, the legal professional privilege will yield only under extreme 
circumstances, such as a life threatening situation.124  

The duty of confidentiality and the principle of legal professional privilege are 
included in the Rules of Procedure and Evidence125 and in the Code of Conduct126 of 

                                                 

117 An earlier version of this sub paragraph and the next was published as a commentary on the 
relevant decisions in Nzirorera and Nyiramasuhuko. See Jarinde Temminck Tuinstra, Commentary 
Right to Counsel, Effective Defence, in Sluiter and Klip (ed), Annotated Leading Cases of International 
Criminal Tribunals, Vol. X, The International Criminal Tribunal for Rwanda 2001- 2002 (Antwerp-Oxford: 
Intersentia, 2006), pp. 145-151. 
118 Cf. supra, Chapter II, paragraph 2.6. 
119 See the Code of Conduct for Lawyers in the European Union, promulgated by the Council of the 
Bars and Law Societies of the European Union (CCBE), par. 2.3.1. 
120 Richard O’Dair, Legal Ethics. Text and Materials (London, Edinburgh, Dublin: Butterworths, 2001), 
p. 250. 
121 Cf. Article 8(1) ICTR Code of Conduct. 
122 Cf. O'Dair (2001), supra note 120, p. 255 and Spronken, Taru Defence. A Study into the Regulation of 
Professional Conduct of Advocates in Criminal Cases (Verdediging: een onderzoek naar de normering van 
het optreden van advocaten in strafzaken) (Deventer: Gouda Quint, 2001), pp. 385, 386. 
123 Ibid., p. 250.  
124 See, for instance, the Code of Conduct of the Canadian Bar Association, Resolution 04-01-A — 
Annex 1, Chapter IV Confidential Information, available at www.cba.org/CBA/resolutions/pdf/04-
01-A-Annex1.pdf, lastly visited August 2007. 
125 See Rule 97 ICTR RPE; Rule 97 ICTY RPE; Rule 73(1) ICC RPE. 
126 Article 8 ICTR Code of Conduct; Article 13 ICTY Code of Conduct; Articles 8 and 15(3) ICC 
Code of Conduct. 
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international criminal courts. Communications between counsel and his client are 
regarded as privileged, and need not be disclosed. Counsel may share information 
falling under his duty of confidentiality with his team members to ensure an effective 
performance of their duties. Notwithstanding his duty of confidentiality however, 
counsel may reveal confidential information to others when his client knowingly 
consents to its disclosure. The ICC requires this consent to be in writing. If the client 
voluntarily informed a third party of the contents of any privileged communications 
and this party gives evidence of this disclosure, this information is no longer protected. 
Additionally, counsel’s professional privilege may be overruled if disclosing certain 
information is essential in defending a claim involving disciplinary charges against 
counsel. Or, to avert an act which counsel reasonably believes to be criminal and which 
‘may result in death or substantial bodily harm to any person unless the information is 
disclosed.’127 This seems to imply that a victimless crime being imminent does not 
justify revealing any information protected by the privilege.  

At the ICTR, in Nzirorera, an accused, who had filed a complaint against his 
defence counsel, contended that his counsel was hiding behind his duty of 
confidentiality to avoid having to respond to his accusations.128 Whereas the accused 
seemed to waive his right to counsel-client privilege, his counsel observed his 
professional duty. Is it undesirable if defence counsel appearing before an international 
criminal court could cover up misrepresentation by invoking the duty to 
confidentiality. The question therefore arises, whether or not the accused’s consent 
allows or rather compels counsel to disclose confidential information. The answer may 
depend on the answer to another question: to whom does this privilege belong?129  

In common law systems, this privilege is primarily meant to protect the rights 
of the accused. Under the Code of Conduct of the Bar of England and Wales, 
barristers are obliged to withdraw if information falling under their duty of 
confidentiality is bound to be disclosed without their client’s permission. 130  This 
enables a barrister fearlessly to advance his client’s interests at all times.131 He must 
preserve confidentiality, unless authorised to disclose by his client or by law. Similar to 
the conflict-solving model of Damaška, the autonomy of the defendant is deemed 
important.  

In civil law oriented systems, similar to Damaška’s policy-implementing 
model, the public interest in the duty of confidentiality overrides the interest of an 
individual client who consents to disclosure. In these systems, therefore, the legal 
professional privilege belongs exclusively to the lawyer, not to his client. 
Notwithstanding his client’s authorisation, counsel may be professionally obliged to 

                                                 

127 Article 8(2)(c) and (d) ICTR Code of Conduct; Article 13(C) ICTY Code of Conduct. 
128 Decision on Nzirorera's Motion, Nzirorera, supra note 75, § 9. 
129 Cf. Spronken (2001), supra note 122, p. 391. 
130 Pursuant to Section 603 of the Code of Conduct of the Bar of England and Wales, ‘A barrister 
must not accept any instructions if to do so would cause him to be professionally embarrassed and 
for this purpose a barrister will be professionally embarrassed: […] (f) if there is a significant risk that 
information confidential to another client or former client might be communicated to or used for the 
benefit of anyone other than that client or former client without their consent’. 
131 Cf. Michael Brindle and Guy Dehn, Confidence, Public Interest, the Lawyer, in Cranston, Legal 
Ethics and Professional Responsibility (Oxford: Clarendon Press, 1995), pp. 115-130, p. 123. 
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use his privilege and refrain from disclosing confidential information.132 Generally, to 
avoid a situation where counsel could employ his duty of confidentiality to the 
detriment of his own client, confidential information should be revealed if this is 
necessary in view of serious charges of professional misbehaviour. 

Considering that the ad hoc Tribunals’ proceedings are predominantly 
adversarial, the interpretation of the privilege squaring with that procedural system the 
most should be the most effective. Therefore, the accused should control whether or 
not counsel discloses confidential information, unless an imminent death could occur 
as a result of him withholding this information.  

The Nzirorera case is rather complicated. Counsel had sent a letter to the 
Registry accusing his client of trying to extract money from him.133 Hereupon, his 
client sought his withdrawal alleging that there was a "profound and irreconcilable 
disagreement” about the defence strategy, counsel lacked ‘competence, loyalty, 
honesty, diligence and a spirit of collaboration’,was putting ‘the interests of unknown 
third persons and […] selfish financial interests’ before his defence interests and had 
allegedly compared the accused to Nazi criminals.134  

Before revealing the delicate information about his client trying to extract 
money from him, counsel had not consulted his client. Thus, the accused had not 
knowingly consented to any disclosure of this confidential information. The Code of 
Conduct provides that counsel may reveal information if this would be justified.135 
That could imply that even if his client would have consented to its disclosure, counsel 
would not have been obliged to disclose the information. By disrespecting the accused’s 
autonomy, counsel took a policy-implementing approach to his duty of confidentiality 
in this case.  

If counsel discloses information concerning a deterioration in his relation 
with the accused, particularly to the Registry, this may have serious consequences. An 
indigent accused is dependent on the Registry for assigning legal assistance to him. 
When the only individual he is supposed to be able to confide in, his counsel, blows 
the whistle on him to the Registry, this may prejudice his defence rights.  

The majority of the Chamber did not consider whether or not counsel was 
allowed to disclose this confidential information to the Registry. The accused seems 
not to have been submitted this as an issue to be considered by the Chamber. In an 
adversarial system, judges are not necessarily obliged to consider issues that the parties 
do not raise. The accused did allege that counsel refused to react fully to his allegations 
of poor representation by hiding behind his duty of confidentiality. It is regrettable 
that the Chamber did not comment on this either. It is a legitimate point that counsel 
should not be allowed to hide behind his duty of confidentiality to prevent having to 

                                                 

132 Especially in civil law countries, the duty of confidentiality is often laid down in the criminal code 
(See, for instance, Article 226-13 of the French Penal Code; Article 272 Dutch Criminal Code; 
Article 622 Italian Penal code; Article 458 Belgian Criminal Code). A violation of this duty would 
thus constitute a criminal offence. Cf. CCBE Response to SEC proposed rule: "Implementation of 
Standards of Professional Conduct for Attorneys" (File Nos. S7-45-02; 33-8150.wp), 2002, available 
at www.ccbe.org/doc/En/ccbe_response_sec_rule_en.pdf, lastly visited on 16 April 2007, pp. 5 and 
6, especially footnotes 1-5. See also Spronken (2001), supra note 122, pp. 391-393. 
133 See Decision on Nzirorera's Motion, Nzirorera, supra note 75, §§ 4 and 5.  
134 See ibid., § 1.  
135 Article 8(2) ICTR Code of Conduct. 
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defend himself against his client’s allegations. It seems that counsel considered that the 
legal professional privilege primarily belonged to himself, not to his client. The fact 
that the majority of the Chamber did not pay any attention to this precarious matter 
may indicate its agreement with the policy-implementing attitude of counsel. 

The Chamber finally determined that the accused’s disappointment in his 
counsel did neither amount to exceptional circumstances nor good cause to warrant 
counsel’s withdrawal.136 The Chamber let the general interest in continuing the trial 
without delay prevail over the individual autonomy of the accused and his interest in a 
relationship of trust with his counsel. It takes a lot of time for new lawyers to become 
familiar with a new case of such magnitude as most international criminal cases. 
Therefore, this decision is not surprising. But it shows that policy-implementing 
concerns do bring about tensions for the defence of an accused.  

It has been suggested that a separate organ evaluating the issue of allegations 
of improper representation is preferable over a Chamber involved in the case in order 
to properly balance the accused’s rights with his counsel’s obligations. This could 
better enable counsel to provide confidential information without affecting his client’s 
position.137 The only allegations of the accused against his counsel that the Registry 
seems to have seriously investigated as a consequence of the Chamber’s decision were 
counsel’s “selfish financial interests”, not any abuse of his duty of confidentiality. 
Counsel was withdrawn from the case by the Registrar for inflating his bills.138 Thus, 
the ICTR in this case found it legitimate to discharge a lawyer where his professional 
behaviour affected the administration of justice, but not where it affected the 
individual interests of his client.  
 

6.3.5 Fee-splitting 

At the ad hoc Tribunals, counsel’s duty of confidentiality has been under pressure as a 
result of the alleged practice of fee-splitting. A fee-splitting arrangement is an 
arrangement in which the accused requests his lawyer or another member of the 
defence team to share his fees with him or his family members. However, where 
counsel has provided his client with a computer or other materials that may be 
indispensable for him to prepare his defence effectively, this has also been labelled fee-
splitting. 

Obviously, this only plays a role in the context of assigned legal assistance. 
And it is a problem particular to the administration of international criminal justice. 
Fee-splitting may be attractive to counsel because each counsel assigned under the 
legal aid system of an international criminal court – whatever their home jurisdiction – 
receives equal fees. The payment system is merely based on the years of experience of 

                                                 

136 Cf. Decision on Nzirorera's Motion, Nzirorera, supra note 75, §§ 13-24. 
137 Spronken, T.N.M.B., ‘Commentary’, in Klip and Sluiter (ed), Annotated Leading Cases of International 
Criminal Tribunals Vol. VI. The International Criminal Tribunal for Rwanda 2000-2001 (Antwerp - Oxford 
- New York: Intersentia, 2003), pp. 296-302, p. 300. This argument is further elaborated in paragraph 
6.4. 
138  Cf. ICTR Pres., The President’s Decision on Review of the Decision of the Registrar 
Withdrawing Mr. Andrew Mccartan as Lead Counsel of the Accused Joseph Nzirorera, Nzirorera 
(Case No. 98-44-T), 13 May 2002. 
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counsel. 139  The wages earned at an international criminal court could differ 
substantially from counsel’s domestic income. As a result, it may be far more lucrative 
to practice as counsel before an international criminal court, than at home. But it may 
also be less profitable.140 Counsel could also be tempted to enter into fee-splitting 
agreements as it may be a matter of prestige to represent an individual before these 
courts. A few accused allegedly abused this situation, by demanding their counsel to 
share their earnings with them.141 Whatever may be true of these allegations, it has 
been argued that the very idea of accused financially benefiting from being tried for 
horrendous crimes may have affected the credibility of the ad hoc Tribunals.142 
 The issue of “fee-splitting” played an important role in the cited case of Nzirorera. 
Counsel reported his client’s fee-splitting solicitations to the Registry without his 
client’s consent, or even informing him of this plan. Even though it did not seem to 
worry the majority of the judges, it may be debated whether his duty of confidentiality 
allowed him to do this under the applicable law of the Tribunal143 at that time.144 
According to Judge Matanzima Maqutu, counsel was “duty bound” under the Code of 
Conduct145  to report the fee-splitting solicitation, 146  but counsel should also have 
informed the accused of his reporting and should not have continued representing his 
client as if ‘everything was in order between them’.147 Although Judge Matanzima 
Maqutu was right to conclude that counsel breached the Code of Conduct, in my view, 
it did not justify, but rather prohibited counsel implicating his client. Article 8(2)(d) 
allows disclosure of confidential information to prevent an act which may be criminal 
and may result in death or substantial bodily harm unless disclosed. It may be doubted 
whether reporting on fee-splitting is a deterrence and thus prevents it from happening 
again. A more effective way to prevent fee-splitting would be for counsel to refuse to 
enter into any such agreement with his client. But, even if reporting might prevent fee-
splitting, assuming fee-splitting is unlawful, it should not be overlooked that Article 
8(2)(d) contains two cumulative limbs. Given the second limb, it is impossible to 

                                                 

139 See Article 22 ICTR Directive. 
140 For this reason, a Dutch lawyer referred to his international criminal law practice as a “hobby”. 
See Bart van Oosterhout, Het interview. Wladimiroff, 34 Intermediair, 21 August 2003, p. 29. Cf. also 
Ackerman, John E., ‘Assignment of Defence Counsel at the ICTY’, in Richard May et al. (ed), Essays 
on ICTY Procedure and Evidence in Honour of Gabrielle Kirk McDonald (The Hague: Kluwer Law 
International, 2001), pp. 167-176, pp. 174, 175; Report of the Expert Group to Conduct a Review of 
the Effective Operation and Functioning of the International Tribunal for the Former Yugoslavia 
and the International Criminal Tribunal for Rwanda (UN Doc. A/54/634), 22 November 1999 
(hereinafter: Expert Report), par. 206. 
141 See also, for instance, ICTY Reg., Decision, Kvočka et al. (Case No. IT-98-30/1), 8 July 2002, in 
which the assignment of counsel and legal aid to one of the accused was withdrawn as he seemed to 
have obtained a considerable amount of money from the defence team and would be able ‘to 
remunerate the cost of his defence for the remainder of the appeal’. 
142 See McMorrow (2007), supra note 7, p. 155. 
143 One should bear in mind that Article 8(2) explicitly refers to Article 19 of the Code of Conduct 
which provides that the Tribunal’s Code prevails over any other code that binds counsel. 
144 The current law of the Tribunal stipulates that this is justified. See infra note 152 et seq. 
145 Article 8(2)(d) ICTR Code of Conduct. 
146 ICTR, Separate and Dissenting Opinion of Judge W.C. Matanzima Maqutu on the Request of 
Accused for Change of Assigned Counsel, Nzirorera (Case no. ICTR-98-44-T), 3 October 2001 
(hereinafter: Separate and Dissenting Opinion), § 19. 
147 Ibid., § 8. 
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maintain that keeping the fee-splitting solicitation a secret between counsel and his 
client would have resulted in any bodily harm, let alone, death. Unless, in extremis, the 
accused would threaten to kill his counsel upon a refusal to share his wages with him. 

Obviously, the notion of a person accused of genocide who is blackmailing 
his freely assigned defence counsel is unattractive. Nonetheless, no matter how 
“evil”148 fee-splitting may be considered to be,149 according to the then applicable 
standards of professional behaviour, it did not permit counsel to break his duty of 
confidentiality. Moreover, a breach of this duty may have warranted counsel’s 
withdrawal by the Registrar.150  

The current law of both ad hoc Tribunals however, compels counsel to report 
fee-splitting solicitations. This probably resulted from both Nzirorera as well as two 
reports of the Office of Internal Oversight Services (OIOS) on the alleged practice of 
fee-splitting at the Tribunals.151 Fee-splitting between assigned defence counsel and 
their clients is now expressly prohibited. 152  The ICTR even complemented its 
confidentiality Rule in the RPE by adding: ‘Nothing in this rule shall be interpreted as 
permitting the use of confidentiality between Counsel and Client to conceal the 
participation of Counsel in illegal practices such as fee-splitting with client.’153 Upon a 
fee-splitting solicitation, counsel shall inform his clients of the unlawfulness of this 
practice, and he must immediately report to the Registrar.154  However, the ad hoc 
Tribunals’ fee-splitting provisions also provide that with leave of the Registrar, 
‘Counsel may provide their clients with equipment and materials necessary for the 
preparation of their defence.’ The ICTR demands that exceptional circumstances be 
demonstrated in such a case.155 

If there is proof that counsel has entered into a fee splitting arrangement with 
his client, ‘the Registrar shall take action in accordance with Article 19 (A) (iii) of the 
Directive on Assignment of Defence Counsel’, which enables him to withdraw 
counsel.156 The Registrar thus plays an important role in countering fee-splitting. He 

                                                 

148 Cf. ibid., § 11. 
149 According to Judge Matanzima Maqutu: ‘A person does not have to be a lawyer to know that fee-
splitting is unlawful, unethical and improper.’ Ibid., § 26. 
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has responsibility over investigations as to this matter and may sanction counsel if fee-
splitting has occurred. 157  The Code of Conduct of the ad hoc Tribunals does not 
provide what measures the Registrar should take against an accused who has 
persuaded his counsel to enter into fee-splitting with him, or has submitted such a 
request to his counsel. One option could be for the Registrar to temporarily toughen 
the detention regime of the accused while in pre-trial detention. However, as this is a 
drastic measure, it would require a review mechanism. It may take much time to prove 
that any fee-splitting solicitation has been made. Therefore, such measures may absorb 
too much time, effort and finances and become undesirable for international criminal 
courts. Another difficult issue might arise where a lawyer did not instantly turn in his 
client, but only after indications that his client was trying to get rid of him. As Judge 
Matanzima Maqutu held, when the request of an accused to withdraw his counsel 
resulted from a refusal of counsel to enter into a fee-splitting agreement with him, it is 
unacceptable to keep counsel assigned to an accused solely as a punishment.158 

The accused’s rights should only be curtailed to the extent necessary for the 
due administration of justice. Whether one considers it justifiable and proportionate to 
make an exception to the duty of confidentiality and oblige counsel to disclose his 
client’s requests for fee-splitting, depends on how one balances the accused’s rights 
against the interests of justice. However, should such an important principle as the 
duty of confidentiality be restricted to the extent envisaged by the new provisions on 
this issue? An accused’s right to have privileged communication with his counsel is not 
only a vital component of his right to legal assistance, but this principle also serves the 
interests of justice. An important function of counsel-client confidentiality is that it 
enables counsel to “discover improprieties that the client plans, advise against them, 
and ultimately stop the misconduct.”159 The necessity for counsel to disclose fee-
splitting solicitations on the part of his client is not obvious. Obliging counsel to 
report his client’s fee-splitting solicitations is obliging him to act against his client’s 
best interests. It may be considered an unseemly situation where counsel induces his 
client to be frank with him and subsequently reports on him.160 This duty to report 
unethical behaviour by a client will be likely to damage the client-counsel relationship, 
as it affects the bond of mutual trust between them.161 In the end, counsel’s duty of 
confidentiality is in essence for counsel ‘to refrain from preventing any harm their 
clients may cause.’162 

During the drafting stage of the ICC Code of Professional Conduct, including 
a similar duty to report fee-splitting was considered. Even though a majority of 
defence experts voiced their objections against it in a questionnaire,163 this duty was 

                                                 

157 See Article 19(A)(iii) ICTR Directive. 
158 Separate and Dissenting Opinion, Nzirorera, supra note 146, § 32. 
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included in the Draft that was submitted to the ASP. It was removed again in the final 
version.164 Under Article 22(4) of the ICC Code of Conduct, when he is requested, 
induced or encouraged to enter into any sort of fee-splitting agreement, ‘counsel shall 
advise the client of the prohibition of such conduct.’ 

In the context of an international criminal court, considering the role that 
nationalistic, ethnic and political considerations may play,165 it may be difficult enough 
for the accused and his counsel, coming from different (legal) cultures, to establish a 
bond of mutual trust. Counsel’s duty of confidentiality is generally deemed such an 
important fair trial guarantee that it should only be set aside to prevent substantial 
bodily harm. Therefore, making this duty subordinate to the general interest of 
preventing the alleged practice of fee-splitting is disproportionate. Such a far-reaching 
approach that prejudices the accused should be regarded as policy-implementing. The 
final solution of the ICC, requiring counsel to inform his client of the illegality of any 
fee-splitting proposal, is by far more palatable. Since it does not interfere more than 
necessary, this is compatible with a conflict-solving attitude.  

 
 

6.4 ENFORCEMENT MECHANISMS 

6.4.1 Introduction 

Disciplinary mechanisms administer sanctions in order to deter future misconduct.166 
Inadequate representation or misconduct by defence counsel may not only harm the 
private interests of his client, but also the public interest in a proper exercise of the 
lawyers’ profession and in the administration of justice. 167  Even though cases of 
serious misconduct of defence counsel before the ad hoc Tribunals have been rare,168 
these courts must deal effectively with inappropriate professional behaviour. The ad 
hoc Tribunals and the ICC have implemented several disciplinary mechanisms. These 
involve disciplinary proceedings incorporated in the Code of Conduct, misconduct 
proceedings and contempt of court proceedings which are enshrined in the Rules of 
Procedure and Evidence and in the Statute. This paragraph examines whether 
counsel’s professional conduct is properly monitored through each of these particular 
mechanisms. 

An important issue to determine is what organ should have disciplinary 
powers over defence counsel at international criminal courts. According to the UN 
Basic Principles on the Role of Lawyers, appropriate organs include ‘an impartial 
disciplinary committee established by the legal profession’, ‘an independent statutory 
authority’, or ‘a court’.169 These organs may be composed of a mix of counsel and 

                                                 

164 Cf. supra, note 34. 
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judiciary.170  A disciplinary system for lawyers should comprise the opportunity of 
‘independent judicial review’.171 

In most national jurisdictions, disciplinary procedure is a law of its own kind, 
neither falling under private law, nor under criminal law. These proceedings can 
involve serious punishment, but counsel generally has no privilege against self-
incrimination, he must co-operate with the investigations against him and he may not 
at all times invoke his duty of confidentiality to withhold information concerning his 
behaviour. However, he is entitled to a fair hearing, and to be assisted by a lawyer of 
his choosing.172 Whether the necessary safeguards apply to disciplinary proceedings 
concerning counsel at international criminal courts will be examined. 

Another issue is whether or not to conduct these proceedings behind closed 
doors to protect the interests of the lawyer involved or to hold them in public which 
enhances transparency and could benefit other lawyers facing similar situations.173 The 
sanctions to be imposed in disciplinary proceedings should depend on the gravity of 
the misconduct and on the organ that disciplines counsel. Imprisonment has been 
considered an appropriate sanction for lawyers who disrupting proceedings of war 
crimes trials.174 As sanctions should be proportionate to the offence,175 a warning, a 
fine, counsel’s suspension or his disbarment may be more appropriate. 
 

6.4.2 Disciplinary Proceedings Incorporated in Codes of Professional Conduct 

One disciplinary mechanism for counsel practising before the ICTY is the Disciplinary 
Regime included in the Code of Professional Conduct.176 This regime was implemented 
in the firstly revised Code to protect suspects, accused and witnesses, to ensure 
compliance with the standards of conduct of the Tribunal and to guarantee procedural 
fairness in disciplinary proceedings.177 A Disciplinary Panel consisting of two counsel 
and a Registry official178 will at first instance ‘deal with all matters relating to counsel 
ethics.’179 Complaints concerning alleged misconduct of defence counsel may be filed 
by any person or organisation whose ‘interests could be substantially affected by an 
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alleged misconduct.’180 The Panel may also propriu motu conduct investigations if it has 
reasonable grounds to suspect a counsel of misconduct. Counsel must cooperate with 
the investigations and produce any document in his possession relating to the subject-
matter of the complaint, or he will be fined.181 When there are reasonable grounds to 
believe that counsel committed the alleged misconduct, the Panel may formulate 
charges.182 Panel hearings will be held in public, unless decided otherwise.183  

Professional misconduct must be proven beyond a reasonable doubt. The 
sanctions that the Disciplinary Panel can impose include, either alternatively or 
cumulatively, to admonish counsel, to give him advice as to his future conduct, to 
publicly reprimand him, to fine him for a maximum amount of € 50 000, to suspend 
him for a maximum of two years, or to expel him.184 Even if there are reasonable 
grounds, the Panel may suspend or dismiss a complaint against counsel, if this would 
be in the interests of justice.185 This provides the Panel with some discretionary power. 

Both the respondent and the Registrar may lodge an appeal against the 
decisions of the Disciplinary Panel with the Disciplinary Board. This Board consists of 
three judges appointed by the President, who should not belong to the Trial Chamber 
before which the alleged misconduct took place and two members of the ADC-
ICTY.186 

Instead of stipulating the possibility of reporting alleged misconduct of 
another counsel to a judge (Article 21 old), the current Article 36 compels counsel to 
report professional misconduct of other counsel to the Disciplinary Panel. This 
obligation may prevent a lawyer from discussing a professional dilemma with his 
colleague. That would be an unfortunate consequence considering that such 
discussions among counsel could stimulate ethical behaviour. Under the ICTR Code 
of Conduct counsel may report violations of the Code by another counsel to the Judge 
or Trial Chamber before which counsel is appearing. He is not obliged to do so.187 At 
the ICTR in Bikindi, lead counsel suspected that his co-counsel had influenced a 
prosecution witness. He did not just report this to the Chamber, but also to the 
President of the Tribunal and even to the prosecution.188 This led to an irretrievable 
breakdown in communication with the accused, who requested that lead counsel be 
withdrawn. According to Registrar, counsel had not violated his professional 
obligations. Even so, it would have been preferable if he had discussed his suspicion 

                                                 

180 Article 41 ICTY Code of Conduct. 
181 See Article 44 ICTY Code of Conduct. 
182 See Article 46(A) ICTY Code of Conduct. 
183 See Article 46(D) ICTY Code of Conduct. 
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within the defence team.189 Counsel argued that his professional and ethical duties 
compelled him to report his suspicion to the prosecution.190 The Registrar believed 
that counsel may not have purported to undermine the accused’s case, but his actions 
nevertheless ‘affected the necessary trust which must exist between counsel and his 
client.’191 Counsel was therefore withdrawn. Even though it is exceptional for counsel 
to report misbehaviour of another counsel directly to the prosecutor, this case is a 
good example of how reporting misconduct of other counsel may affect an accused’s 
defence. 

The ADC-ICTY (association of defence counsel before the ICTY) has its 
own Disciplinary Council, which functions separately from the Disciplinary Panel. Its 
decisions are generally not made public. In the previously mentioned case Gotovina et al, 
which concerned the issue of a conflict of interest, this Disciplinary Council sent an 
advisory opinion to the Trial Chamber. Parts hereof were made public, because the 
parties had incorporated these in their motions.192  

A special feature of the Disciplinary Regime incorporated in the ICC’s Code 
of Conduct is that it applies the principle of complementarity in a similar way as 
Article 17 of the ICC Statute.193 If a domestic authority has initiated a disciplinary 
procedure concerning counsel’s misconduct before the ICC, this will suspend the 
procedure before the ICC Disciplinary Board until it has reached a final decision.194  

If the national body refuses to or has not sufficiently or timeously addressed 
the complaint, the ICC Disciplinary Board will initiate a procedure. 195  Its three 
members should have ‘established competence in professional ethics and legal matters’ 
and will be elected for a four year term ‘by all counsel entitled to practise before the 
Court’. 196  Investigations will be conducted by a “Commissioner” experienced in 
dealing with professional ethics and legal matters who is appointed by the Presidency 
for a four year term.197 Counsel must cooperate in providing information or even 
evidence, gathered against him in a national disciplinary procedure concerning his 
alleged misconduct at the ICC.198 But once he will be subjected to a procedure of the 
Disciplinary Board, counsel has the right to remain silent.199 Appeals may be lodged 
with the Disciplinary Appeals Board,200 which comprises three Judge-members (not 
involved in the underlying case) and two members elected by counsel.201 Hearings will 
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be held in public, unless the protection of victims and witnesses or of confidential 
information requires otherwise.202 Disciplinary Board decisions should be reasoned, in 
writing and made public. In addition, it will be sent to the national authorities.203 

No disciplinary mechanism has been included in the ICTR Code of 
Professional Conduct. The Code does provide that counsel should ‘abide by and 
voluntarily submit to any enforcement and disciplinary procedures’ that the Tribunal 
will establish.204 In Bagosora et al., the Chamber took notice of this lacuna in the Code 
of Conduct. But, it did not consider the ICTR’s system to be inadequate.205 Under the 
ICTR Directive on the Assignment of Defence Counsel, the Registrar may withdraw 
the assignment of counsel in the case of a serious violation of the Code of Conduct.206 
This confers a broad discretionary power on the Registrar to address counsel’s 
professional conduct. The ICTY Directive, on the contrary, allows the Registrar to 
withdraw counsel if the Chamber orders the Registrar to do so because counsel was 
found guilty of misconduct or contempt of court.207  

In Bagosora et al., the ICTR Registrar dealt with a severe case of fraudulent 
behaviour of defence counsel.208 Counsel had claimed that his legal assistant, who later 
became his co-counsel, was a member of the Bar, while he knew this not to be true. In 
addition, he systematically inflated bills for the undertakings of his defence team under 
the legal aid system. Co-counsel finally informed the Registrar that she had never been 
called to the Bar and demanded her own withdrawal. The Registry requested a special 
division of the UN209 to investigate the matter. After the parties concerned had been 
heard, and lead counsel received a summary of the investigations report, his 
assignment was withdrawn and he was removed from the list of eligible counsel under 
the legal aid scheme. Although the Directive does not stipulate this as an option, the 
Registrar also informed counsel’s national Bar Associations of this measure.210  

The accused who lost his lead counsel demanded the President to suspend 
the Registrar’s decision to withdraw his counsel. The President informed him that all 
four defence teams in his case had filed a joint motion for determination by the 
Chamber to challenge this decision, raising similar arguments. Therefore, he would not 
intervene. The affected counsel took the matter to the UN Secretary-General.211 The 
Chamber’s reasoning for having jurisdiction over this matter, and not the President, is 
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at one point very unconvincing. The Chamber argues that Article 19(E) provides that 
decisions made by the Registrar under 19(A) should be reviewed by the President. 
Because it concerns a decision made under 19(A)(iii), the Chamber is satisfied that it 
may consider the motion and that it does not appropriate power that has been 
conferred on the President. 212  This may be symptomatic of the lack of adequate 
mechanisms to deal with misconduct of counsel at the ICTR.  

The defence and ADAD 213  as amicus curiae 214  contested the Registrar’s 
authority to initiate this disciplinary procedure against counsel.215 The Trial Chamber 
reasoned that because the Registrar is primarily responsible for administering the legal 
aid system, he ‘has particular interest in the conduct of assigned Defence counsel’.216 
Rule 45 of the ICTR RPE and the Directive allow the Registrar to take independent 
action.217 The Chamber considered it sufficient that counsel received a summary of the 
investigative report to reply to and not the original.218 It hereby referred to two ICTY 
cases. In Šljivančanin, the ICTY considered that the Registrar ‘cannot be required to 
conduct a mini-trial each time a defendant seeks assignment of a particular lawyer.’219 
This case concerned the issue whether the accused could be assigned counsel of his 
own choosing notwithstanding that counsel did not meet the necessary 
requirements.220 In Kvočka,221 the ICTY Appeals Chamber ruled that the Directive 
does not require the Registrar to hold a formal hearing if he decides to withdraw the 
assigned legal assistance from an accused who seems capable of privately funding his 
legal assistance. Neither of these cases concerned withdrawal of counsel because of 
unprofessional behaviour. The UN Basic Principles on the Role of Lawyers require 
that the right to a fair hearing applies to disciplinary proceedings against lawyers. 
  The allegations against counsel in this case were very serious. His withdrawal 
would inevitably have consequences for the trial of his client who had no part in the 
fraud scheme. The accused would lose his lead counsel in the middle of his trial. His 
knowledge of the case was ‘unmatched after having been involved in the case for 
seven years.’ 222  It was even contended that all four defence teams had a “highly 
integrated” joint defence. This experienced counsel’s withdrawal would therefore 
significantly disrupt their strategies and cause significant delay. Important defence 
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witnesses would be reluctant to appear because of this particular counsel’s absence.223 
The Chamber agreed with the defence that counsel’s withdrawal could ‘potentially 
affect the position of all four Accused, including their right to be tried with undue 
delay and to have adequate time and facilities to prepare for their defence.’224 This also 
justifies the other defence teams challenging the Registrar’s decision to withdraw 
counsel of a co-accused. 

Even though the Registrar may have had the best intentions, the Chamber 
was, arguably, too easily satisfied as to the fairness of the disciplinary proceedings 
administered by the Registrar. The most important piece of evidence against counsel, 
the original report, was kept from counsel for no other reason than that it was 
intended for UN decision makers only.225  For disciplinary proceedings to be fair, 
counsel should be confronted with the evidence against him. The Registrar in this case 
contended that he ‘simply administers the legal aid system in a contractual manner and 
does not discipline counsel in the same way that a national bar would do. A lawyer 
removed from the list is still entitled to practice law elsewhere until his national bar 
states otherwise.’226 This does not show a particular sensitivity to, or awareness of, the 
safeguards that are required to apply to disciplinary proceedings of counsel. The ICTR 
should, it seems, therefore reconsider the Registrar’s responsibility for monitoring 
defence counsel’s professional conduct and conducting disciplinary proceedings. A 
more desirable procedure would be to have a separate hearing administered by an 
independent disciplinary organ with an appeal possibility rather than a mere check as 
to “the propriety of the procedure” that was followed to render the decision.227 The 
disciplinary regime of the ICTY could be used as an example. The participation of at 
least one defence counsel in any disciplinary organ for defence counsel is arguably an 
essential ingredient for a fair hearing.  

6.4.3 Misconduct 

Under Rule 46 of the ICTY and ICTR RPE a Chamber can address counsel’s 
misconduct in the performance of his duties. Misconduct includes behaviour that is 
offensive or abusive, obstructs the proceedings, 228 or is otherwise contrary to the 
interests of justice.229 It could also encompass counsel’s failure ‘to meet the standard 
of professional competence and ethics in the performance of his duties’, 230  for 
instance, because of negligence. According to Article 71 of the ICC Statute, 
misconduct could entail a disruption of the Court’s proceedings,231 or a deliberate 
refusal to comply with the Court’s directions. 232  Article 71 applies to all persons 
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appearing before the ICC. It may therefore even include victims. Although the Rule 
was originally designed for defence counsel alone, the scope of Rule 46 of the ICTY 
and ICTR RPE was expanded to include prosecution counsel.233 

Only judges can impose sanctions on counsel under Rule 46, which also 
provides the legal basis of the Code of Professional Conduct.234 At the ICTR alone, 
Rule 46(D) allows the Registrar to report serious violations of the Code of Conduct 
for appropriate action under this Rule. Rule 46 of the ICTY RPE lacks this 
construction, probably because the ICTY Code of Conduct contains a separate 
disciplinary procedure. At both ad hoc Tribunals, before imposing any sanctions, the 
Chamber should give due warning.235 If counsel’s misconduct nonetheless persists, 
sanctions can be imposed. Sanctions include refusal of audience.236 Rule 46 of the 
ICTY RPE also provides for the Chamber to consider counsel no longer eligible to 
represent any individual before the Tribunal. Should the Chamber consider this 
sanction, counsel should be given the opportunity to be heard.237 With the President’s 
approval, counsel’s misconduct may be communicated to the professional body 
regulating his conduct in his domestic jurisdiction.238 Article 71 of the ICC Statute 
excludes imprisonment as a sanction.239 But a fine, not exceeding 2000 euros, may be 
issued. This maximum amount can be surpassed if the misconduct persists.240  In 
addition, counsel’s temporary or permanent removal from the courtroom or another 
administrative measure can be imposed.241 Rules 170 et seq. of the ICC RPE further 
stipulate the procedures to be followed to impose the measures envisaged in Article 71. 
An important safeguard is the 30-day limit that Rule 171 sets on the amount of days 
that a counsel may be precluded from attending proceedings or from exercising his 
function. It therefore limits the severity of the punishment for misconduct, whereas 
the ad hoc Tribunals leave this to the discretion of the judges. 
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44A-T), 25 January 2001; Decision on the Prosecutor's Allegations of Contempt, Nyiramasuhuko et al, 
supra note 106, §§ 30-33; ICTY App. Ch., Judgement, Krstić (Case No. IT-98-33-A), 19 April 2004, §§ 
211 and 215. In Furundžija, an ICTY Trial Chamber issued a formal complaint against prosecution 
counsel. See, ICTY Tr.Ch., The Trial Chamber's Formal Complaint to the Prosecutor concerning the 
Conduct of the Prosecution, Furundžija (Case No. IT-95-17/1), 5 June 1998. This has been criticised 
as there was no procedure arranged in the RPE at that time for prosecution counsel to respond. See 
Arbour (2006), supra note 10, p. 679. 
234 See Rule 46(D) ICTR RPE; Rule 46(C) ICTY RPE. 
235 See Rule 46(A) ICTY RPE; Rule 46 (A) ICTR RPE. 
236 Rule 46(A)(i) ICTY RPE; Rule 46(C) ICTR RPE. Upon a refusal of audience to counsel, counsel 
will be withdrawn by the Registrar. Rule 46(C) ICTR RPE. Cf. also Article 19(B)(i) ICTR Directive 
(2003). 
237 See Rule 46(A)(ii) ICTY RPE. This sanction is only articulated in Rule 46 ICTY RPE, not in 
Article 46 ICTR RPE. 
238 Rule 46(B) ICTY RPE; Rule 46(B) ICTR RPE. 
239 Article 71(1) ICC Statute. 
240 Rule 171(4) ICC RPE. 
241 Article 71(1) ICC Statute. 
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Chambers gave warnings for misconduct to defence counsel in a number of 
cases. In Delalić et al, one defence counsel received several warnings. His Response to 
the Chamber’s Scheduling Order was deemed ‘inappropriate and insufficient in 
fulfilling the obligations of the Defence’. Due to ‘the quality of its language, its attacks 
on the Office of the Prosecutor and its impuning of the proceedings of the 
International Tribunal itself’, it was deemed “unacceptable”.242 In addition, counsel 
failed to timeously file the required witness lists.243 In light of its duty to ensure a fair 
and expeditious trial to each accused involved in the proceedings, the Chamber 
considered that counsel’s obstructive conduct could adversely affect the rights of the 
other accused persons involved in the trial.244 In Kolundžija, the ICTY Trial Chamber 
gave counsel a warning for his absence during a hearing. By leaving his client 
unrepresented, counsel had caused “grave inconvenience”.245 In Akayesu,246 the ICTR 
Trial Chamber gave lead counsel and co-counsel a Rule 46 warning because they came 
late at a hearing, purportedly due to problems with the Registry. According to the 
Chamber, this was ‘not only contemptuous and disrespectful to the Tribunal, but also 
an obstruction to the proceedings and contrary to the interests of justice’.247  

Misconduct of counsel was also a ground of appeal in Akayesu. The accused 
contended that counsel had failed to advise him properly, had been absent from court, 
did not follow his instructions, did not prepare his trial and the examinations of 
witnesses together with him, and left him in the dark as to the objectives and strategy 
of the defence he pursued. 248  According to the Appeals Chamber however, the 
accused failed to show ‘any tangible example of gross professional misconduct by his 
Counsel such as resulted in a miscarriage of justice’. 249  For misconduct to be a 
successful ground of appeal, the accused should be able to illustrate that it has led to a 
miscarriage of justice. Only gross professional conduct would be likely to lead to such 
a serious conclusion. 

For a limited period, Rule 46 of the ICTY RPE contained a separate sanction 
against the filing of ‘frivolous motions’ or motions that constitute ‘an abuse of 
process’, amounting to the fees associated not being reimbursed.250 This issue was 
readressed in Rule 73(D) ICTY RPE, which now reads: ‘Irrespective of any sanctions 
which may be imposed under Rule 46 (A), when a Chamber finds that a motion is 
frivolous or is an abuse of process, the Registrar shall withhold payment of fees 
associated with the production of that motion and/ or costs thereof.’ The ICTR has 

                                                 

242 ICTY Tr. Ch., Order, Delalić et al. (Case No. IT-96-21-T), 18 May 1998. 
243 ICTY Tr. Ch., Order, Delalić et al. (Case No. IT-96-21-T), 16 June 1998. 
244 See idem. 
245 See ICTY Tr. Ch., Transcript, Kolundžija (Case No. IT-95-8-PT), 28 September 1999, pp. 135-136 
and 144. Cf. Oosthuizen, Gabriël, ‘Of Misconduct, False Testimony, Rule Mutations and other 
Interesting Powers: a Potpourri of Questions and Notes’, in May and al. (ed), Essays on ICTY 
Procedure and Evidence in Honour of Gabrielle Kirk McDonald (The Hague: Kluwer Law International, 
2001), pp. 387-402, p. 392. 
246 ICTR Tr. Ch. I, Issuance of Warning against Defence Counsels, Akayesu (Case No. ICTR-96-4-
T), 19 March 1998. 
247 See idem. 
248 See ICTR App. Ch., Judgement, Akayesu (Case No. ICTR-96-4-A), 1 June 2001, § 73. 
249 Ibid., § 80. 
250 Neither the ICTR RPE, nor the current version (2006) of the ICTY RPE contains such a clause.  
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contained this measure in Rule 73(F) RPE .251 The ICTR Appeals Chamber argued 
that ‘although Trial Chambers should use the power to impose sanctions cautiously, a 
decision to impose monetary sanctions on counsel for frivolous motions or abuse of 
process pursuant to Rule 73(F) of the Rules is not subject to appeal under the Statute 
of the International Tribunal or the Rules’. 252  A Trial Chamber may only grant 
certification for appeal if a decision concerning a motion ‘involves an issue that would 
significantly affect the fair and expeditious conduct of the proceedings or the outcome 
of the trial, and for which […] an immediate resolution by the Appeals Chamber may 
materially advance the proceedings.’253 At the ICTR in Nzirorera et al, defence counsel 
attempted to circumvent this lacuna by having the President review the Registrar’s 
implementation of the Order of the Chamber not to remunerate three motions of 
counsel. Counsel argued that sanctions for filing frivolous motions should involve a 
review possibility, ‘as it impacts on Counsel’s professional standing, reputation and 
remuneration.’254 According to the President, however, under the provisions of the 
Tribunal, the Registrar has no discretion to decide whether or not to implement a 
Chamber’s decision. If directed to refrain from paying counsel the fees and costs 
associated with a particular motion, the Registrar must implement the Chamber’s 
decisions, without exercising any discretion that could be subject to review of the 
President under Rules 19 and 33(A) of the ICTR RPE.255 

Even though it serves expedience and efficiency, the absence of an appeal 
where allegedly frivolous motions are concerned is prejudicial to the defence. It may 
prevent defence counsel from zealously defending the interests of an accused to avoid 
receiving monetary sanctions for allegedly frivolous motions that cannot be appealed. 
Given the novelty of international criminal justice, motions of the defence should not 
be labelled frivolous without due consideration and an appeal possibility should not be 
excluded per se. Caution is especially warranted, as this measure has been argued to be 
“the most frequently employed means of discipline” at the ICTR.256 

6.4.4 Contempt of Court 

Another issue that addresses professional misbehaviour is the contempt of court 
procedure, which originates from the common law system and is unknown to the civil 
law system.257 According to the ICTY Appeals Chamber in Aleksovski, the seriousness 
of a contempt allegation is manifest from the substantial maximum penalty attached to 

                                                 

251 This provision is almost identical to Rule 73(D) ICTY RPE.                                                                                         
252 See ICTR App Ch., Decision on Interlocutory Appeals Regarding Participation of Ad Litem 
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it.258 Thus, an allegation of contempt is reserved for the most serious misconduct.259 
Its scope is not limited to counsel, but it applies to anyone who interferes with 
proceedings, including witnesses, prosecution counsel, the accused or even 
journalists.260 The procedure is incorporated in Rule 77 ICTY RPE and Rule 77 ICTR 
RPE. Without it being called contempt of court,261 Article 70 of the ICC Statute 
provides the Chamber with jurisdiction over offences committed against its 
administration of justice.262 This provision and the one governing misconduct in the 
ICC Statute contain more details and leave less room for interpretation than the 
relevant ICTY and ICTR provisions.263  

The ad hoc Tribunals’ Rules governing contempt are virtually identical.264 Only 
the maximum sanctions differ. Before the ICTY seven years of imprisonment, or a 
fine not exceeding €100.000 may be imposed.265 The maximum term of imprisonment 
at the ICTR is five years, which corresponds to the maximum at the ICC.266 The 
maximum fine at the ICTR is USD10.000.267 At the ICC, the amount of the fine will 
be established on the basis of the assets of the contemnor.268 Both sanctions, fine and 
imprisonment, can also be imposed cumulatively.269  Alternatively, the fine can be 
converted to a term of imprisonment.270 If counsel is assigned by the court, unpaid 
fines can be deducted from “any outstanding fees” the Tribunal owes to counsel. This 
will undoubtedly be effective in ensuring that the fine will be collected. However, it is 
potentially unfair as it discriminates against counsel vis-à-vis other contemnors. A 
general seizure proceeding or substituting a fine for imprisonment, applying to 
everyone, would be more appropriate. Another sanction particularly designed for 
contemptuous counsel at the ad hoc Tribunals is to be considered ‘no longer eligible to 
represent a suspect or accused before the Tribunal’ or for his conduct to be qualified 

                                                 

258 Judgment on Appeal by Anto Nobilo against Finding of Contempt, Aleksovski, supra note 51, § 45. 
259 Cf. McMorrow (2007), supra note 7, p. 167. 
260 ICTY contempt cases involving journalists were, for instance, ICTY App. Ch. Judgement, 
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as misconduct under Rule 46, or even both.271 This means that counsel could be 
punished cumulatively for the same conduct under different procedures. This appears 
to violate the principle of ne bis in idem or double jeopardy. Contempt proceedings 
involve drastic measures against counsel upon conviction and therefore cumulative 
action under Rule 46 is arguably unwarranted. If conduct could be covered by both 
articles 70 and 71 of the ICC Statute, the procedure concerning offences against the 
administration of justice pursuant article 70 takes precedence.272 This may appear to be 
an improvement vis-à-vis the situation at the ad hoc Tribunals. However, because this 
provision involves a more severe sanction than Article 71, it seems it would have been 
more proportionate to let judges decide which provision to apply on case-by-case basis.  

Although substantial fines and measures have been imposed on 
contemptuous counsel, the ad hoc Tribunals have not sentenced any defence counsel to 
prison. In Tadić, counsel was fined roughly 7000 EUR.273 The Registrar was urged to 
consider striking counsel off the list of counsel and to report his conduct to his 
national Bar.274 In Aleksovski, the Trial Chamber held lead counsel in contempt for 
stating the name of a protected witness at a public hearing. As it concerned an expert 
witness, counsel had assumed he was not protected. His poor English had prevented 
him from properly checking the transcript. The Trial Chamber fined counsel €4.500275 
since counsel’s “deliberate failure to ascertain the circumstances under which a witness 
testified” constituted a knowing violation.276 On appeal, the fine was reimbursed.277  

ICTY Rule 77bis (E) requires states to co-operate when an arrest warrant has 
been issued to a person who fails to comply with sanctions imposed on him under 
Rules 77 or 91. However, considering Article 29 of the ICTY Statute which compels 
states to cooperate with the Tribunal ‘in the investigation and prosecution of persons 
accused of committing serious violations of international humanitarian law’, it is 
doubtful whether a state must co-operate with the Tribunal where it does not concern 
an accused of a serious violation of international humanitarian law.278 Article 70 of the 
ICC Statute provides that domestic laws shall govern the conditions for states to 
cooperate with the ICC in proceedings concerning offences against the ICC’s 
administration of justice.279 State Parties should include offences committed against 
the ICC’s administration of justice, when committed on its territory, or by one of its 
nationals, in their national criminal laws governing such offences.280 Moreover, at the 
request of the ICC, State Parties must prosecute and try these offences. 281  As 

                                                 

271 Rule 77(I) ICTR RPE (2006), Rule 77(I) ICTY RPE (2006). 
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countries with a civil law tradition generally lack separate proceedings to deal with 
offences against the administration of justice, the ICC should be cautious before 
compelling such states to conduct these proceedings. It could not be guaranteed that 
these countries will conduct adequate hearings. 

According to the ICTY in Aleksovski, the purpose and scope of the contempt 
procedure is to punish conduct that may obstruct, prejudice or abuse its 
administration of justice. It should ensure that a court’s exercise of its jurisdiction is 
‘not frustrated and that its basic judicial functions are safeguarded.’282 Under Rule 77 
of the ICTY RPE and Rule 77 of the ICTR RPE, the ad hoc Tribunals may hold 
someone in contempt who ‘knowingly and wilfully’ interferes with their administration 
of justice.283 The Chambers’ power to hold persons in contempt is derived from their 
inherent jurisdiction.284 It is not incorporated in the Statutes of the ad hoc Tribunals. In 
Tadić, when the issue of contempt of court was addressed for the first time, the 
Appeals Chamber held: ‘The Tribunal does […] possess an inherent jurisdiction, 
deriving from its judicial function, to ensure that its exercise of the jurisdiction […] is 
not frustrated and that its basic judicial functions are safeguarded. As an international 
criminal court, the Tribunal must therefore possess the inherent power to deal with 
conduct which interferes with its administration of justice.’ 285  Lead counsel had 
allegedly influenced witnesses. 286  Although counsel denied all allegations, 287  the 
Appeals Chamber found him guilty.288 Counsel in Tadić, coming from a country with a 
civil law tradition to which the concept of contempt of court is unknown, was unlikely 
to have been familiar with the concept. He tried to escape the contempt conviction by 
arguing that his rights had been prejudiced by the amendments to Rule 77 in the 
course of proceedings. As they had widened the scope of the conduct covered by the 
provision and introduced the concept of inherent jurisdiction, he maintained that they 
should be disregarded.289  According to the Appeals Chamber, the amended more 
comprehensive clauses of Rule 77 ‘did not increase the nature of the conduct which 
amounts to contempt’ as that conduct had always fallen under the Tribunal’s inherent 
jurisdiction.290  

                                                 

282 Judgment on Appeal by Anto Nobilo against Finding of Contempt, Aleksovski, supra note 51, § 
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In Tadić, the ICTY Appeals Chamber dealt with the contempt case of defence 
counsel Vujin in first instance as well as in second instance.291 According to Judge 
Wald, the Statute and RPE did not provide the Appeals Chamber with jurisdiction to 
deal with this case a second time. 292 As a solution, Rule 77 now provides that should 
the Appeals Chamber sit in a contempt case in the first instance as well as in second 
instance, five different judges should be assigned to the appeal case.293 

The ICC has jurisdiction over offences against its administration of justice 
when these are committed “intentionally”. 294  The ad hoc Tribunals can hold in 
contempt those who “knowingly and wilfully” interfere with their administration of 
justice. Requiring a considerable degree of culpability is appropriate because of the 
gravity of the punishment involved. According to the ICTY Appeals Chamber in 
Aleksovski negligence, unless it amounts to wilful blindness,295 ‘could never justify 
imprisonment or a substantial fine even though the unintended consequence of such 
negligence was an interference with the Tribunal’s administration of justice.’296 Such 
conduct requires a less punitive enforcement mechanism.297 If a person never realized 
that an order might exist, ‘[t]here can be no wilful blindness to the existence of an 
order’.298 No “specific intention” needs to be proven. It needs to be established that 
the act constituting the violation was deliberate rather than accidental. It would 
amount to a deliberate violation if the ‘alleged contemnor acted with reckless 
indifference as to whether his act was in violation of the order.’299 Judge Robinson 
argued that, absent a substantial basis to attribute mala fides to counsel, defence counsel 
being an officer of the court, ‘he should be given the benefit of the doubt, and the 
prosecutorial discretion should be exercised in his favour.’ After all, every lawyer 
wants ‘to present his evidence in the most advantageous way.’300  Judge Robinson 
plainly understood the fact that defence counsel may or even should push the limits of 
what is legally permissible to conduct a vigorous defence on their client’s behalf. As 
defence counsel are generally aware of their duty as an officer of the court, they should 
be trusted to act within those limits. Or at least not to have the intention to go beyond 
them.  

At the ICC, the Prosecutor may initiate investigations into a breach of Article 
70, on the basis of a Chamber’s recommendation or on the recommendation ‘of any 
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reliable source’.301 Once the Chamber deems that there are sufficient grounds, the 
Prosecutor, or the Chamber, or amicus curiae may prosecute the alleged contempt.302 At 
the ad hoc Tribunals, the Chamber before which the alleged contempt has occurred will 
in principle deal with the contempt case itself. Like other disciplinary proceedings, the 
contempt procedure resembles criminal proceedings. Where a person is suspected of 
being in contempt, he can be prosecuted and tried in a separate procedure. To prevent 
a conflict of interest, depending on the circumstances, investigations concerning the 
contempt case will either be conducted by the prosecutor, or amicus curiae who will be 
especially appointed for this purpose, or the Chamber itself. 303  The procedural 
guarantees from the Rules of Procedure and Evidence apply mutatis mutandis to 
persons accused of contempt.304 This includes the right to be assigned counsel if one 
cannot afford one.305  In Aleksovski, the Appeals Chamber criticized the contempt 
proceedings.306 A Chamber could be both prosecutor and judge regarding contempt 
charges. As a result, the usual safeguards for the parties could be overlooked.307 Such 
proceedings should proceed ‘by way of indictment, with the prosecution bearing the 
onus of establishing the charge.’ Where a Chamber initiates these proceedings, it 
should quickly and precisely formulate the nature of the contempt charge, and enable 
the parties ‘to debate what is required to be proved.’ Otherwise, contempt proceedings 
will not be fair.308 The Appeals Chamber in Aleksovski argued that, regarding the 
investigation stage, more proper proceedings were followed in Simić et al. 309  The 
allegations against two defence counsel and an accused in Simić et al came from the 
prosecution. With regard to one counsel, at an early stage the Trial Chamber 
considered that it had no good reason to believe that he might be in contempt. The 
particulars of the allegations against the others made the Chamber believe that they 
might be and proceedings were initiated against them.310  Finally, grave suspicions 
notwithstanding, there was no substantial evidence to prove that counsel was guilty of 
contempt of court. According to the Chamber: ‘Not even the gravest of suspicions 
can establish proof beyond reasonable doubt’.311  

At the ICTR in Nyiramasuhuko et al.,312 the prosecutor suspected four defence 
team members of contempt of court.313 Allegedly, they had knowingly and falsely 
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presented themselves as investigators acting on behalf of the OTP, intimidated 
potential prosecution witnesses and attempted to tamper with evidence. The ICTR 
Trial Chamber reiterated the ICTY’s findings in Simić and Aleksovski, especially 
concerning the onus on the prosecution to establish the charge and the danger of a 
chamber being both prosecution and judge in a contempt case.314 Given the gravity of 
the allegations and the presumption of innocence, it was argued that the prosecution 
should justify its request to conduct investigations into the alleged contempt, and 
should disclose prima facie reasonable grounds for its allegations ‘on the basis of 
properly prepared and substantiated submissions.’ 315  Allegations which are solely 
supported by hearsay and double hearsay evidence lack precision. The Prosecutor’s 
withdrawal of the accusations against one alleged contemnor because of an error, not 
further explained, raised substantial doubt on the overall reliability of the allegations.316 
Additionally, the Prosecutor barely challenged the counter-evidence put forward by 
counsel. 317  Therefore, the Trial Chamber refrained from taking any precautionary 
measures against counsel, such as taking in their passports while investigations would 
be pending.318 Holding that the prosecution’s unsubstantiated allegations of contempt 
affected their reputation and professional credibility and jeopardised the safety of their 
defence investigators, defence counsel issued counterclaims against the prosecution. 
According to the Chamber, the Prosecutor generally acted in good faith in dealing 
urgently with any possible threat to the security of its witnesses. It was improper and 
reckless of the prosecution to make an allegation that a defence investigator was a 
former member of the militia group “Interahamwe” public. 319  It could have 
jeopardised the investigator’s life and security and could have hampered the defence 
investigations. For this, the prosecution received a warning for misconduct under Rule 
46(A). 320  It should not be underestimated how damaging public allegations as to 
contempt of court may be for defence counsel’s reputation and practice. Such 
allegations should not be made public until they have been properly investigated and 
substantiated. It might also justify holding contempt proceedings behind closed doors. 

6.4.5 Conclusion: Appropriate Disciplinary Enforcement Mechanisms 

The ICTR, the ICTY and the ICC each adopted a code of ethics for defence counsel. 
At the ICTY and the ICC, disciplinary bodies were established under the Code of 
Conduct to address complaints involving professional misbehaviour. The Registrar has 
particularly important responsibilities in monitoring counsel’s professional conduct at 
the ICTR where no independent disciplinary organ to deal with counsel’s misconduct 
has been establlished. If counsel’s conduct obstructs the proper conduct of 
proceedings or interferes with the court’s administration of justice under the Rules of 
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Procedure and Evidence of the ad hoc Tribunals and the ICC Statute, judges can 
impose sanctions on counsel for misconduct and contempt of court.  

The question as to what organ should regulate lawyers’ conduct is not unique 
to international criminal law, but has also arisen in the context of domestic legal 
systems.321 Should this be counsel’s peers, or outsiders of his profession, such as 
judges, or, in the context of international criminal justice, the Registry? Simon argues 
that courts, regulatory agencies, as well as specialized Bar associations are each 
appropriate regulators of lawyers’ professional conduct.322  

The contempt of court and misconduct procedures mean that the judges of 
the same Trial Chamber judging the criminal responsibility of counsel’s client, also 
judge counsel’s behaviour in this case. This could affect their impartiality and 
independence. If counsel is compelled to reveal confidential information as to what 
has occured in the course of his representation in front of the adjudicators of the case, 
this may hurt the interests of his client. Accordingly, such proceedings may interfere 
with a lawyer’s duty of confidentiality which would be an undesirable consequence. 

According to the International Criminal Bar, lawyers should, in principle, be 
overseen by their own peers. 323  It is the view of the Council of Europe that 
professional lawyers’ organisations, such as Bar associations, should conduct or at least 
contribute to disciplinary proceedings against lawyers. 324  The enforcement 
mechanisms incorporated in the ICTY and ICC Codes of Conduct provide for the 
substantial involvement of counsel’s peers in the disciplinary proceedings, especially at 
first instance. Because a disciplinary procedure is generally applicable to the behaviour 
of a specific group, be it doctors, lawyers or another profession, poor professional 
behaviour will be optimally recognisable as such for group members. Participation of 
defence counsel members is therefore desirable. Furthermore, where norms as to what 
constitutes proper professional behaviour are not very specific, other defence counsel 
may have the most accurate notion of what standard of professional behaviour should 
prevail. The judiciary might not be sufficiently familiar with defence counsel’s 
professional ethics, particularly if they come from different legal cultures, to judge 
specific conduct.325 Considering that in international criminal proceedings, standards 
of professional conduct for counsel and other trial participants are still not fully 
crystallized, the participation of peers in disciplinary proceedings is indispensable. 
Moreover, their participation will enhance the likelihood of counsel involved accepting 
the outcome of these proceedings without dispute. 

A distinction should be made between counsel fulfilling their mandate by 
making optimal use of professional standards that give them discretion and counsel 
clearly acting beyond the boundaries of what is appropriate professional behaviour. If 

                                                 

321 Cf., for instance, Wilkins (1992), supra note 48, p. 802.  
322 Simon considers the ABA, the umbrella Bar association of all lawyers practising in the United 
States, less appropriate as an enforcer as it might use its ‘authority to shear off the aspirational 
aspects of the professional vision’. See Simon (1998), supra note 166, p. 196. 
323  See Code of Conduct and Disciplinary Procedure of the International Criminal Bar, 2003, 
prepared by the Sub-committee on Ethics chaired by Giuseppe Battista and David Levy for the 
International Criminal Bar under the Direction of Elise Groulx, Article 59(1). 
324 Council of Europe, Recommendation No. R(2000)21, Principle VI(2). 
325  Cf. Bitter, J.B., ‘Tuchtrecht’, in Het beroep onder de loep. Jonge Balie Congres 1983. Congresbundel 
(Zwolle: W.E.J. Tjeenk Willink, 1983), pp. 55-66. 
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counsel explore the limits to their mandate thereby staying (just) within the boundaries 
to zealously defend the client, there may be a fine line between what is considered 
acceptable and what is not. It has been argued that selective use of “aggressive defence 
tactics” is justifiable whereas reckless use of such tactics is not.326 In an adversarial 
system, the parties should have sufficient scope to pursue their strategies. If lawyers in 
international criminal cases routinely file motions that appear frivolous, it is warranted 
that appropriate corrective measures be taken. But if counsel occasionally file a motion 
that might be considered frivolous, he should be given the benefit of the doubt. 
Discretion and judgement are vital. 

Where counsel exploits the limits of his mandate and unintentionally violates 
the Code of Conduct, it is desirable that his peers participate in judging his behaviour. 
However, when the disciplinary proceedings of the ICTY’s and ICC’s Codes of 
Conduct are the only disciplinary enforcement mechanisms, some problems may 
remain unaddressed. In jurisdictions where the Bar rules over ethical behaviour of its 
members, judges may feel helpless facing ‘defence counsel who string cases out by 
continuous motions for recusal and new evidence’.327 As a remedy, they can only 
curtail defence rights generally, thereby also affecting accused. 328  In a jurisdiction 
where contempt of court is unknown, judges may lack the power to sanction counsel 
who are acting unprofessionally and unethically. 329  A code of ethics should be a 
lawyer’s guide as to how to use his discretion.330 Therefore, disciplinary regimes should 
leave the discretion to individual lawyers as to how to conduct a defence. Plainly, 
lawyers have no discretion to engage in any criminal behaviour. Counsel who were 
convicted for contempt of court at the ICTY, clearly acted beyond the limits of their 
mandate. The same is true for the counsel at the ICTR who engaged in fraud and was 
therefore compelled to stop representing his client. With regard to the latter case, 
although the outcome may have been inevitable, the proceedings conducted by the 
Registrar in this matter lacked an important safeguard because counsel had no full 
disclosure of the evidence against him.  

Judges observe counsel in court. The Registrar, a special Disciplinary Board 
or a court’s President will never have the same oversight as to what actually takes place 
in proceedings. For instance, in Nzirorera, the ICTR President considered that the Trial 
Chamber would be in a better position than herself to judge whether or not the 
accused’s allegations as to his counsel’s integrity, competence and diligence were 
founded and whether the standard of his representation was satisfactory.331 

However, trial judges may not at all times be able to distinguish between 
tolerable behaviour according to lawyers’ professional standards and intolerable 

                                                 

326 See Simon (1998), supra note 166, p. 194. 
327  Bohlander, Michael, 'A silly question? Court sanctions against defence counsel for trial 
misconduct', 10 Criminal Law Forum (1999), pp. 467-504, p. 476. Minkjan agrees that rather than 
special disciplinary organs, the judiciary should discipline counsel. See Minkjan, E.E., 'Commissie 
Herziening Gedragsregels geïnstalleerd', Advocatenblad (1990), p. 174. 
328 Bohlander (1999), supra note 327, p. 476. 
329 See idem. 
330 See Simon (1998), supra note 166, p. 195. 
331  See Decision on Nzirorera's Motion, Nzirorera, supra note 75, § 11 and ICTR Pres., The 
President’s Decision on Review, in Accordance with Article 19 (E) of the Directive on Assignment 
of Defence Counsel, Nzirorera (Case No. ICTR-98-44), 13 June 2001. 
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behaviour. 332  In consequence, they might hold lawyers to higher standards than 
originally envisioned to be necessary under the rules of professional conduct. It has 
been argued that ‘[a]ll members of a culture, including lawyers, learn ethics from their 
culture, and cultures and communities can have a profound impact on the morals of 
lawyers.’ 333 This could have significant implications in international criminal justice. If 
a judge’s legal background differs from defence counsel’s background, a judge may 
hold this lawyer to his own domestic standards which may not amount to what may 
reasonably be demanded.  

The ICTR has no separate disciplinary mechanism under its Code of Conduct. 
The Registrar is involved in disciplinary proceedings concerning defence counsel’s 
professional conduct. There is no compelling reason for this state of affairs. Being an 
outsider to proceedings, the Registrar is no better equipped to deal with a counsel’s 
misbehaviour than a Bar association’s disciplinary organ.334 In addition, the Registrar, 
not necessarily being a legally trained person, may not be competent to assess whether 
or not counsel’s conduct has been unprofessional. Lastly, considering the level of 
involvement of the Registry in assigning legal assistance, its independence may not be 
guaranteed, or at least not obvious. 

Each enforcement mechanism has its advantages and disadvantages. Most 
importantly, charges and complaints against lawyers should be ‘processed 
expeditiously and fairly under appropriate procedures.’ 335  To achieve maximum 
compliance with international criminal courts’ norms of conduct, a combination of 
different enforcement mechanisms might be most effective to challenge the widest 
range of inappropriate professional behaviour. Plainly, more than one enforcement 
regime should not apply at the same time to the same conduct. Unhappily, the ad hoc 
Tribunals do not apparently consider it a problem that misconduct, disciplinary 
proceedings and contempt proceedings may be instituted simultaneously. Whereas the 
ICTY Code of Conduct’s non bis in idem clause336 prevents a lawyer from being subject 
to proceedings before the Disciplinary board for the same complaint more than once, 
Article 38 of its Code of Conduct’s clears the path for the Tribunal to deal with 
misconduct of counsel in addition to disciplinary proceedings instituted by the Board. 
While the ad hoc Tribunals left room to apply both misconduct and contempt and 
disciplinary proceedings and sanctions at the same time – thus making these different 
procedures interconnected – the ICC has prevented this by allowing contempt 
proceedings to take preference over misconduct proceedings in respect of conduct 
which could be covered by both articles 70 and 71 of the ICC Statute.  
 

                                                 

332 See Wilkins (1992), supra note 48. 
333 Cf., for instance, Miller (2004), supra note 9, p. 358. 
334 Cf., for instance, Wilkins (1992), supra note 48. 
335 Principle 27 UN Basic Principles on the Role of Lawyers. 
336 See Article 50 ICTY Code of Conduct (Rev. 2).  
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6.5 COLLISION BETWEEN NATIONAL AND INTERNATIONAL CODES OF CONDUCT 
 
Lawyers practising before international criminal courts will also be bound by standards 
of conduct belonging to their domestic jurisdictions. 337  As these standards may 
involve different views on what is professionally appropriate behaviour, this may 
create a dilemma as to which standards lawyers should observe. Arbitrarily choosing 
one standard over the other could lead to disciplinary measures. There is no 
unequivocal answer to the question as to how international criminal courts or 
domestic disciplinary bodies should deal with this matter. Clearly, it is a problem that 
requires recognition.  

Initially, the codes of conduct of the ad hoc Tribunals were silent as to the 
issue of any conflict between a counsel’s national standards of professional conduct 
and those of the Tribunals. In Barayagwiza, while their client was on strike, two defence 
counsel found themselves in a position where observing the ICTR’s standards of 
conduct would amount to a violation of their domestic standards338 and vice versa.339 
The Trial Chamber did not allow counsel to be absent from further court meetings, 
their client’s instructions notwithstanding.340 The lawyers requested to be withdrawn, 
because their national standards of professional conduct left them no other choice, 
because their client’s instructions and the orders of the court were in direct conflict. 
The Chamber, however, ordered them to continue to actively defend the interests of 
their client in court. The Chamber argued that particularly because counsel were 
assigned under the court’s legal aid system, next to their obligations to their client, they 
had a duty to assist the court in rendering fair trials.341 The Chamber argues that 
“several jurisdictions” would allow counsel to deviate from his client’s instructions not 
to act in court. Therefore, whatever conduct counsel’s a national rules would require in 
this situation is insignificant according to the Chamber. While appearing before the 
ICTR, the ICTR’s provisions regulating counsel’s professional conduct prevail over 
other standards.342 The majority of the Chamber considered the accused’s instructions 
not to represent him in court to be “an attempt to obstruct judicial proceedings”. 
Thus, counsel were not required to abide by such instructions and had no legitimate 
ground upon which to withdraw. 343  In a separate but concurring opinion, Judge 
Gunawardana, arguing that ‘it would be difficult to force counsel to appear for Mr. 
Barayagwiza, as assigned counsel’, 344  presented a different solution to solve the 
dilemma. He deemed it ‘in the interests of justice’ that the accused would be legally 
represented in court and that delay should be avoided. Given the accused’s confidence 
in counsel, he suggested that rather than being withdrawn, they should be appointed 

                                                 

337 See Rule 44(C) ICTY RPE and Rule 44(B) ICTR RPE that provide that counsel are subject to the 
Tribunals’ Code of Conduct as well as ‘the codes of practice and ethics governing their profession.’ 
Cf. also initial version ICTY Code of Conduct, Article 1(4). 
338 Of Quebec (Canada) and Washington State (USA). 
339 See Decision on Defence Counsel Motion to Withdraw, Barayagwiza, supra note 60, § 19. 
340 See Transcript, Nahimana et al (Case No. ICTR-99-52), 25 October 2000, p. 9. Cf. also Decision 
on Defence Counsel Motion to Withdraw, Barayagwiza, supra note 60, § 17. 
341 See ibid., § 22. 
342 See ibid., § 22. 
343 See ibid., § 24. 
344 Ibid., Concurring and Separate Opinion of Judge Gunawardana. 
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anew as the accused’s standby counsel. In his view, this would not conflict with their 
national standards of professional conduct.345  

At present, probably as a result of cases such as Barayagwiza, the ad hoc 
Tribunals’ Codes of Conduct and the ICC’s Code provide that in case of 
inconsistencies between these courts’ standards and any other standards to which 
counsel is subject, the former will prevail with regard to counsel’s conduct while 
practising before them.346 It has not been firmly established how national disciplinary 
bodies should deal with complaints about defence counsel’s behaviour before 
international criminal courts, or whether they should take those complaints into 
consideration at all. 

Slobodan Milošević filed a complaint against his “court assigned counsel”347 – 
who was a British lawyer – before the Dutch disciplinary body. He objected to counsel 
being assigned to him and acting as a lawyer on his behalf, his wishes to the contrary 
notwithstanding. The ICTY did not consider this to be a problem. On the contrary, its 
President even encouraged counsel to ‘realize the breadth of activities’ that could be 
undertaken without the accused’s cooperation.348 The Dutch disciplinary bodies, both 
in first instance and on appeal, deemed that they lacked jurisdiction in this matter. The 
jurisdiction, organisation and procedure of the ICTY are matters of international law. 
A lawyer practising before the Tribunal does not necessarily enter the Dutch 
jurisdiction. Therefore, a Dutch Disciplinary Body has no power to judge his 
professional behaviour.349 From a practical viewpoint too, it would be unfeasible if, in 
addition to the Tribunal’s and counsel’s national standards of conduct, counsel should 
be bound by the standards of the Tribunal’s host country. 

In 2004, the Dutch disciplinary bodies did proceed on a complaint 
concerning a Dutch Bar member’s behaviour before the ICTY and even admonished 
this lawyer. It concerned counsel’s acting as amicus curiae, not as defence counsel, in the 
Milošević trial. He had a special mandate to safeguard the defence interests. Again, the 
Tribunal had dealt with the issue itself and had discharged the lawyer.350 Nonetheless, 
the Dutch Disciplinary Appeals Tribunal considered that if his misbehaviour 
discredited the confidence in defence counsel in general, the lawyer’s acting as amicus 
curiae fell within the scope of disciplinary examination of defence counsel.351 It can 
only be guessed at, whether, in fact, the lawyer’s Dutch nationality was decisive to 
claim jurisdiction over him. Judging from this example, lawyers appearing before an 
international criminal court on behalf of the defence and even amici curiae that assist 
                                                 

345 See idem. The issue of appointing standby counsel is discussed infra, in Chapter VII, paragraph 
7.4.3. 
346 See Article 4 ICTY Code of Conduct (Rev. 2); Article 19 ICTR Code of Conduct; Article 4 ICC 
Code of Conduct (ICC-ASP/4/32). 
347 The concept of “court assigned counsel” in Milošević will be explained in Chapter VII, paragraph 
7.4.5. 
348 See ICTY Pres., Decision Affirming the Registrar’s Denial of Assigned Counsel’s Application to 
Withdraw, Milošević (Case No. IT-02-54), 7 February 2005, § 13. Counsel’s position in this case will 
be enlarged upon in Chapter VII. 
349 See Dutch Disciplinary Appeals Tribunal, Case No. 4383, 8 May 2006, summary available from 
the Dutch section of www.advocatenorde.nl. 
350 See ICTY Tr. Ch., Decision Concerning an Amicus Curiae, Milošević (Case no. IT-02-54), 10 
October 2002. 
351 See Dutch Disciplinary Appeals Tribunal, Case No. 3884, 12 March 2004. 
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the judges on defence issues should meet the expectations of national disciplinary 
bodies for defence counsel. Nevertheless, it is doubtful whether a national body is, or 
could be, sufficiently abreast of the subtleties of standards of professional conduct of 
international criminal courts, let alone the dilemmas of the defence in this unique 
context.  

The ICC Code of Conduct gives national disciplinary bodies ample room to 
address counsel’s professional misconduct while practising at the ICC. The ICC 
Disciplinary Board will suspend its procedure if a national disciplinary body has 
already initiated a procedure against counsel. 352  This is in line with the ICC’s 
complementarity principle353 and should prevent counsel being subjected to different 
disciplinary proceedings. It will also save resources. However, lawyers are not 
necessarily safeguarded from double intervention. The ICC Board can intervene if the 
national authority has not adequately addressed the complaint. In the author’s view, it 
is more appropriate for the ICC Disciplinary Board to deal with counsel’s misconduct 
in the first place. Because it is affiliated to this international court, it is better equipped 
to make a proper determination concerning the effect of counsel’s conduct. Moreover, 
whenever the professional conduct of a lawyer in an international criminal case has 
been scrutinized by the international court or a disciplinary body affiliated to it, his 
conduct ought not to be judged by his national authorities on the same issue again. 
Once unprofessional behaviour has been examined pursuant to the law and standards 
of an international court, national bodies should refrain from interfering. An exception 
to this rule could be envisaged where flagrant misbehaviour is concerned, such as an 
intentional interference with the contents of witness testimony or serious cases of 
fraud. Bestowing international disciplinary bodies with primary jurisdiction over 
complaints against counsel avoids counsel’s professional conduct being dealt with in 
varying ways. The involvement of national bodies could hinder the development of 
uniform and transparent standards of conduct for defence counsel. The 
abovementioned case, concerning the amicus curiae, is a typical example of a delicate 
case. It required that the precise role and obligations of an amicus curiae with a unique 
mandate should be better defined. The Dutch disciplinary organs simply adopted the 
ICTY’s pronouncements on this matter. It is doubtful whether these proceedings were 
meaningful in any other way than to provide an example as to why national authorities 
should refrain from making determinations regarding the most delicate dilemma’s 
lawyers may face while conducting international criminal cases, when a more 
specialized authority has already done so.  

The ICC approach fails to take into account that national disciplinary bodies 
are likely to be ill-equipped to judge counsel’s professional behaviour in the course of 
his practising before an international criminal court. If findings of misconduct and 
official warnings are communicated to national disciplinary authorities, 354  this is 
damaging if it concerns behaviour that would not constitute misconduct in the 
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lawyer’s national jurisdiction. It could harm his professional reputation at his local 
Bar355 and could make it more difficult for counsel to regain their national practice. 

In the specific context of international criminal courts, disciplinary 
procedures serve the public interest of the international community. Disciplinary 
matters involving professional conduct before these courts should therefore be their 
primary responsibility, not that of national authorities. 

Notwithstanding the fact that the small number of counsel appearing in 
international criminal courts means that these issues are going to arise infrequently, 
guidelines need to be established to help domestic disciplinary authorities determine 
whether or not to intervene once an international organ has examined allegations 
concerning counsel’s professional misbehaviour in an international case. National 
authorities should only intervene regarding cases of straightforward and blatant 
misbehaviour, which is both punishable under the domestic standards of conduct as 
well as under the applicable international standards. 356  In addition, a lawyer’s 
behaviour should warrant a serious punishment such as disbarment or a substantial 
fine. If, at worst, an admonishment would be at stake, national authorities should leave 
the lawyer concerned alone. Inevitably, conduct which would lead to disbarment in 
counsel’s national jurisdiction warrants action by national disciplinary authorities.  

 In the Darfur Situation, an ICC Pre-trial Chamber appointed an “ad hoc 
counsel” to enable the defence to react to a Rule 103(1) ICC RPE amicus curiae report 
on the protection of victims and the preservation of evidence, in addition to the 
prosecution. Both parties should be enabled to react to amicus curiae observations.357 
Ad hoc counsel was appointed ‘to represent and protect the general interests of the 
defence in the situation in Darfur, Sudan during the proceedings pursuant to rule 
103’.358 It was envisaged that to guard the interests of the defence, his mandate was 
confined to reacting to the amici curiae observations under Rule 103 ICC RPE. Ad hoc 
counsel, however, considered his duties to be similar to those of regular counsel,359 
and also filed motions on the admissibility of the case before the ICC. It is not 
particularly surprising that counsel assumed these activities, having been selected from 
the Registrar’s list of eligible counsel360 and being told to represent the interests of the 
defence in general. Counsel appeared to be aware that there were limits to his mandate. 
He specifically requested the Chamber to become more involved in the 

                                                 

355 This was argued by counsel in Karemera et al, as he could not appeal the sanction applied to him 
under Rule 73(F) ICTR Code of Conduct for filing frivolous motions. See ICTR App. Ch., Decision 
on Counsel’s Appeal from Rule 73(F), Karemera et al. (Case No. ICTR-98-44), 9 June 2004. Cf. also 
Boed (2006), supra note 256, p. 275.  
356 For instance, in a case of plain fraud such as in Bagosora et al. Cf. paragraph 5.2.1 of this Chapter. 
357  This is required under Rule 103(2) ICC RPE. See ICC Pre-Tr. Ch., Decision Inviting 
Observations in Application of Rule 103 of the Rules of Procedure and Evidence, Situation in Darfur, 
Sudan (Case No. ICC-02/05-10), 24 July 2006, pp. 4-6.  
358 See idem, p. 6; ICC Reg., Decision of the Registrar Appointing Mr. Hadi Shalluf as ad hoc Counsel 
for the Defence, Situation in Darfur, Sudan (Case No. ICC-02/05-12), 25 August 2006 (hereinafter: 
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Registry's decision of 13 February 2007. Situation in Darfur, Sudan (Case No. ICC-02/05), 15 March 
2007 (hereinafter: Decision on the Request for Review), p. 4.  
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360 See Decision of the Registrar, Situation in Darfur, supra note 358. 
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proceedings.361 His request was rejected a month and a half later, because he would 
otherwise be acting beyond ‘the parameters of his legally assigned responsibilities’.362 
According to the Chamber, ‘the task of representing and protecting the rights of the 
Defence during the initial stages of an investigation’ belongs to the Office of Public 
Counsel for the Defence (OPCD) rather than to ad hoc Counsel.363 According to the 
Chamber, ‘Ad hoc Counsel’s reliance on Articles 5 and 6 of the Code of Conduct is 
misconceived as it is in flagrant disregard of the provisions of the Statute, the Rules of 
Procedure and Evidence and the Regulations of the Court’. 364  Thereby counsel 
attempted ‘to extrapolate the specificity, the limits and the scope of his mandate’.365 
The Chamber seems to disregard that ad hoc Counsel, just like any other counsel, had 
been required to undertake a solemn undertaking under Article 5 of the ICC Code of 
Conduct declaring that he shall perform his duties with integrity and diligence, freely, 
independently and conscientiously and did so accordingly.366  Finally, the Chamber 
ended the Rule 103 proceedings, and on this basis discharged counsel of his duties. 
Additionally, the Chamber ordered that his fees would not to be reimbursed from the 
moment that he requested to broaden his mandate. His claims since that period were 
considered ‘vexatious and frivolous’.367 According to the Chamber, ad hoc counsel had 
‘completely disregarded the precise and clear scope of his mandate by adopting his 
own interpretation of the mandate’. 368  Counsel himself considered these motions 
challenging the admissibility of the case before the ICC and to take part in the 
Prosecution’s investigations proceedings to fall within the limits of his mandate and 
the ICC’s Code of Professional Conduct for counsel.369 No review possibility was 
granted.370 

The period as to which the Chamber decided to withhold counsel’s fees is 
arguably unfair. It would have been more appropriate not to reimburse fees from the 
moment in which he learned that his mandate remained restricted. The refusal to 
reimburse counsel, in spite of his efforts to do the very best he could based on his 

                                                 

361 See Ad hoc Counsel, Application requesting the presence and participation of the Ad Hoc Counsel 
for the Defence during the proceedings that the Office of the Prosecutor will undertake in Sudan, 
Situation in Darfur, Sudan (Case No. ICC-02/05-41), 18 December 2006, p. 3. 
362 See ICC Pre-Tr. Ch. Decision on the Ad hoc Counsel for Defence Request of 18 December 2006, 
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March 2007, Situation in Darfur, Sudan (Case No. ICC-02/05), 27 March 2007.  
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view of what “guarding the interests of the defence” amounted to, is disproportionate. 
Counsel’s fees are not a reward, but a compensation for his genuine efforts. Counsel’s 
bona fides should not have been set aside so easily.  

Within the unique context of international criminal justice, the amicus curiae in 
Milošević and the ad hoc counsel in the Darfur Situation had a special mandate. When 
fulfilling a unique mandate, it is inevitable that the limits of this mandate will be put to 
the test. Until such limits are clearly established, lawyers should receive appropriate 
discretion to explore the boundaries of these limits. Unfair sanctions will do little to 
attract the best candidates to practise in this field which would be to everyone’s 
disadvantage. 
 
 
6.6 CONCLUSION 
 
In a common law system, in particular, irrespective of who formulates the rules, the 
enforcer of the rule, i.e. the individual who determines whether or not a particular rule 
is observed, may interpret the rule and give it practical meaning.371 Codes of Conduct 
normally provide general norms the interpretation of which depends on the context 
and circumstances of each case.372 Broad standards will leave considerable room for 
interpretation.373 If a lawyer’s legal background is decisive in his interpretation of 
standards of conduct, the enforcer of these standards has a substantial impact on the 
development of the interpretation of such standards. The judges and the Registrar, 
being the main enforcers of standards of conduct in the context of international 
criminal courts, will therefore significantly influence those basic standards as to the 
conduct of defence counsel.374 

In national jurisdictions, a Code of Conduct for counsel is a reflection of the 
prevailing approach to lawyer’s ethics. In the field of international criminal law 
however, a code of conduct is not the standard of a long established practice. 
Acoordingly, a standard of professional conduct for all practising lawyers at 
international criminal courts, regardless of their home jurisdiction should be set and 
monitored. Even though many parties are actively involved in the pragmatic shaping 
of codes of conduct of international criminal courts, the Registrar remains the most 
important influence on the drafting and amending of these codes. As enforcers, judges 
are equally important in giving meaning to standards of conduct, especially where 
these are broadly formulated. 

Having clear and fair standards of conduct laid down in codes of conduct 
serve many different interests. First of all, such standards should assist in safeguarding 
an effective defence to suspects and accused. Secondly, it should help counsel abide by 
the norms of conduct set by international criminal courts. Thirdly, it will enable others 
(disciplinary bodies, judges, the Registrar, clients, the prosecution) to address 
unprofessional behaviour of counsel.  
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Standards of professional conduct may leave room for a broad margin of 
interpretation. Where defence counsel deem that their behaviour is warranted, but 
nevertheless apparently prohibited at international criminal courts, they should 
continue pushing the limits and, if necessary, file motions that may be deemed 
frivolous, to get a review of what is acceptable professional behaviour. Considering the 
ever changing composition of the Appeals Chamber, and the fact that more and more 
(semi)international criminal courts are being established, a decision by one of those 
courts may influence the formulation in another. 

 Much effort has been made to counter the practice of fee-splitting. Serious 
investigations have been conducted by the UN, resulting in reports, the code of 
conduct and, at the ICTR, also the RPE have been correspondingly amended. The 
importance of the reputation of international criminal courts cannot be 
underestimated. Doing whatever may be necessary to prevent alleged war criminals 
from making a profit out of their being indicted, is important. Therefore, providing in 
the code of conduct that fee-splitting agreements are illegal removes any uncertainty 
for counsel about this. His agreement to any such solicitations on the part of his client 
constitutes professional misbehaviour. The ad hoc Tribunals compel counsel to report 
any such solicitations to the Registrar for him to investigate these allegations. However, 
there may be more desirable options. The accused and his defence team will remain 
dependent on the Registrar throughout proceedings. Therefore, informing him of 
undesirable behaviour of an accused can harm his rights. It is undesirable that a mere 
intention on the part of the accused to engage in illegal behaviour must be reported to 
the Registrar. It impinges upon counsel’s duty of confidentiality and the importance of 
his client trusting his lawyer. Defence counsel should in principle be trusted not to 
engage in such conduct. It may also be a more appropriate solution to bestow more 
responsibilities over these issues to Bar associations.  

Paragraph 6.4 illustrated that a broad range of unprofessional behaviour can 
be most effectively challenged by having multiple regimes of enforcement. That might 
help ensure that lawyers observe high professional standards while conducting 
international criminal cases. However, the application of different enforcement 
systems simultaneously is disproportionate. If counsel’s conduct can be addressed 
both under the misconduct provisions and under contempt provisions, letting the 
most serious procedure, the latter, take preference (like the ICC does) is unsatisfactory. 
An analysis on a case-by-case basis would be more appropriate.  

It is undesirable and unduly cumbersome to counsel, if his conduct in an 
international criminal case will be examined by national disciplinary authorities after it 
has already been examined by an international court. A body established by an 
international criminal court is better able to examine counsel’s behaviour, because it 
will be familiar with the unique context of international criminal justice. International 
criminal courts’ codes of conduct ought to prevail over national standards of 
professional conduct. For national bodies it may be difficult to make any more than an 
estimated guess of what would constitute appropriate conduct of a lawyer before an 
international criminal court.  

The bona fides of defence counsel should be presumed, just as the presumption 
of innocence as to an accused, until there is irrefutable proof to the contrary. The ICC, 
given that it just commenced functioning, might better have been more liberal with 
regard to the ad hoc counsel in the Darfur situation, his function being a novelty. It was 



 

 232 

difficult for the ICC to find counsel with adequate qualifications for this particular 
position.375 To ensure that high quality counsel will appear before the ICC, it should 
not discourage counsel to independently explore the scope of their particular duties. 
Next Chapter more extensively explores the difficulty of fulfilling a special defence 
mandate which is not well conceived in advance. 

                                                 

375 See supra Chapter II, paragraph 2.5. 
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VII 
ASSISTING AN ACCUSED WHO REPRESENTS 

HIMSELF1 
 

 

7.1 INTRODUCTION 
 
It has been suggested that ‘rogue leaders’ should not be allowed to represent 
themselves before international criminal courts, since they would simply abuse this 
right.2 However, under the statutes of the International Criminal Tribunal for the 
former Yugoslavia (ICTY), the International Criminal Tribunal for (ICTR) and the 
Special Court for Sierra Leone (SCSL), the right to self-representation is one of the 
‘minimum guarantees’ accorded to the accused. Article 21(4)(d) of the ICTY Statute3 
entitles the accused ‘to be tried in his presence, and to defend himself in person or through 
legal assistance of his own choosing; … and to have legal assistance assigned to him, 
in any case where the interests of justice so require’ (emphasis added). In almost 
identical wording, the right to conduct one’s own defence is enshrined in various 
human rights instruments.4 Whilst acknowledging that this right should be respected, 
international criminal courts have not granted any accused this right without assigning 
some additional form of legal assistance to supplement his defence. Moreover, this 
right has been limited, refused and even revoked to prevent delay or disruptions of 
trial proceedings. Since there were no provisions on how to deal with an accused 
choosing to represent himself, different kinds of substitutes for defence counsel (amici 
curiae, standby counsel, and court assigned counsel) were introduced to the justice 
system of international criminal courts. Their tasks were set out in individual and 
specific court orders.  

What should not be underestimated is that the final approach regarding this 
issue bears important consequences not only for the rights of the accused, but also for 
the position of ‘imposed’ counsel. These lawyers have to assist an accused who will 
not accept any help, and who refuses to provide any instructions. Undoubtedly, that 
will have an impact on the normal exercise of the counsel’s functions. Counsel is 
bound to have difficulties with adhering to the Tribunals’ codes of professional 
conduct meant for “regular” defence counsel. If it is impossible for them to guarantee 
an effective defence, the very existence of such “imposed” counsel might harm the 
integrity of the legal profession and, more broadly, the fairness of the proceedings. 

                                                 

1 A previous version of this Chapter was published in the JICJ under the title: ‘Assisting an Accused 
to Represent Himself: Appointment of Amici Curiae as the Most Appropriate Option’, 4 Journal of 
International Criminal Justice (JICJ) 1 (March 2006), pp. 47-63. 
2 See Scharf, Michael P., 'Do Former Leaders Have an International Right to Self-Representation in 
War Crimes Trials?', 20 Ohio State Journal on Dispute Resolution (2005), pp. 3-41. 
3 The text of Article 20(4)(d) ICTR Statute and Article 17(4)(d) SCSL Statute is almost identical. 
4 See Article 6(3)(c) ECHR and Article 14(3)(d) ICCPR. Cf. also Human Rights Committee (HRC), 
CCPR General Comment No. 13, 13 April 1984. 
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Therefore, it is important to determine what would be the most desirable form of 
additional legal assistance to supplement the defence of an accused who wishes to 
represent himself. The most appropriate solution should be respectful of the rights of 
the accused5 and, at the same time, should have due regard for the position of and 
consequences for defence counsel. 
 
 
7.2 PROCEDURAL APPROACHES TO THE RIGHT TO SELF-REPRESENTATION 

 
As discussed in Chapter IV, international criminal procedure can be considered a 
mixture of common law and civil law concepts, in which common law elements 
prevail. Nevertheless, it has been argued that mechanically incorporating national legal 
concepts or ideas into international criminal proceedings would be inappropriate.6 
Unless these concepts represent an internationally recognised norm, 7  domestic 
concepts should be modified along with the ‘contextual and teleological requirements 
of the Tribunal’.8 

Generally speaking, in civil law countries, criminal procedure tends to be 
somewhat ‘paternalistic’, leaving the accused with few choices. The legal incompetence 
of the accused is one of the main reasons for assigning counsel, even against his will. 
This is considered to be in his best interest. Moreover, mandatory representation is 
often prescribed by the law, especially in complicated cases or before appellate or 
cassation courts. 9  On the other hand, in common law countries the situation is 
different. Although it is acknowledged that the accused might be better off with a 
defence counsel acting on his behalf, the accused receives significant leeway in 
exercising his right to self-representation and is granted a substantial amount of 
autonomy. Accused persons are allowed to represent themselves as long as they are 
able to understand the consequences of their choice to waive legal representation,10 
and do not simply aim to cause delay or to disrupt the proceedings. It is the 

                                                 

5 The accused’s perspective has been clarified sufficiently by others. See, e.g., Damaška, Mirjan R. 
'Assignment of Counsel and Perceptions of Fairness', 3 JICJ (2005), pp. 3-8; Jørgensen, Nina H.B.J. 
'The Right of the Accused to Self-Representation before International Criminal Tribunals', 98 
American Journal of International Law (2004), pp. 711-726; Koskenniemi, Martti, ‘Between Impunity and 
Show Trials’, 6 Max Planck Yearbook of United Nations Law (2002), pp. 1-35; Sluiter, Göran, 'Fairness 
and the Interests of Justice: Illusive Concepts in the Milošević Case', 3 JICJ (2004), pp. 1-11; Scharf, 
supra note 2; Haveman, Roelof, 'De dwangverdediging van Milošević', Strafblad (2005), pp. 204-212. 
6 See ICTY App. Ch., Judgment, Separate and Dissenting Opinion of Judge Cassese, Erdemović (Case 
No. IT-96-22-A), 7 October 1997, § 4.  
7 Ibid. 
8 P. Robinson, ‘Ensuring Fair and Expeditious Trials at the International Criminal Tribunal for the 
Former Yugoslavia’, 11 European Journal of International Law (2000), pp. 569-589, p. 580.  
9 Cf. s. 41 of the Austrian Code of Criminal Procedure; Article 317 of the French Code of Criminal 
Procedure; s. 140 of the German Code of Criminal Procedure; Article 97 of the Italian Code of 
Criminal Procedure. See Prosecution’s Submissions on Self-Representation, Krajišnik (Case No. IT-
00-39-T), 31 May 2005, §§ 42 et seq. 
10 Judges must confirm that the accused resorts to his right to self-representation ‘voluntarily and 
intelligently’. Faretta v. California, 422 U.S. 806 (1975), at 807. Moreover, there are no high demands 
for procedural capacity: when an accused is mentally competent to stand trial, he is competent to 
choose self-representation. See Godinez, Warden v. Moran, 509 U.S. 389 (1993), at 399 and 400. 
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responsibility of the individual to weigh his rights according to his preferences and 
make the risk assessment. 

Given the divergent approaches to the accused’s right to self-representation 
in civil law and common law systems,11 and since human rights courts have not dealt 
extensively with this right,12 it is not simple to determine what approach should be 
followed in the international criminal law context. 
  
 
7.3 AN EFFECTIVE EXERCISE OF THE RIGHT TO SELF-REPRESENTATION  
 
An accused representing himself before an international criminal tribunal is unlikely to 
provide for the same standard of representation as a qualified defence counsel. 
However, when an accused, upon making it unequivocally clear that he wishes to 
represent himself,13 is allowed to defend himself in person, that does not automatically 
entail that he has no additional legal assistance or special facilities at all. After being 
granted the right to represent himself, the accused should be enabled to make use of 
this right in the most efficient way. Because they are usually incarcerated, the accused 
persons will not have the freedom of action or facilities available to counsel. 
International criminal courts have nevertheless tried to find appropriate solutions.  

Accused persons have been provided with office equipment such as 
computers, stationary and telephones. Those facilities were provided for either in their 
cells,14 or in a secure room in the Detention Unit, where the accused could interview 

                                                 

11  For a thorough analysis, see Damaška, Mirjan R., The Faces of Justice and State Authority: A 
Comparative Approach to the Legal Process (New Haven: Yale University Press, 1986), pp. 83, 90, 94, 105, 
106, 142, 153 and 174. 
12 HRC, Hill v. Spain, CCPR/C/59/D/526/1993 (2 April 1997); ECHR, Melin v. France (Appl. No. 
12914/87), 22 June 1993. 
13 So far, international criminal courts have made an effort to ascertain whether an accused’s request 
for self-representation was unequivocal and made knowingly and voluntarily, as required under 
common law. E.g. ICTR App. Ch., Judgment, Kambanda (Case No. ICTR-97-23-A), 19 October 
2000, §§ 16 et seq.; ICTR App. Ch., Judgment, Akayesu (Case No. ICTR-96-4-A), 1 June 2001, § 65; 
ICTY Tr. Ch., Reasons for Oral Decision Denying Mr Krajišnik’s Request to Proceed Unrepresented 
by Counsel, Krajišnik (Case No. IT-00-39-T), 18 August 2005 (hereinafter: Reasons for Oral 
Decision); ICTY Tr. Ch., Decision following Registrar's Notification of Radovan Stankovic's 
Request for Self-Representation, Janković and Stanković (Case No. IT-96-23/2-PT), 19 August 2005 
(hereinafter: Decision following Registrar's Notification), §§ 16-18; SCSL Tr. Ch., Decision on the 
Application of Samuel Hinga Norman for Self Representation under Article 17(4)(d) of the Statute 
of the Special Court, Norman, Fofana and Kondewa (Case No. SCSL-04-14-T), 8 June 2004 (hereinafter: 
Decision on the Application), § 20; SCSL Tr. Ch., Decision on Application for Leave to Appeal 
Gbao - Decision on Application to Withdraw Counsel, Sesay, Kallon and Gbao (Case No. SCSL-2004-
15-T), 4 August 2004, § 56; SCSL App. Ch., Gbao - Decision on Appeal against Decision on 
Withdrawal of Counsel, Sesay, Kallon and Gbao (Case No. SCSL-04-15-AR73), 23 November 2004, § 
49. 
14 SCSL Tr. Ch., Decision on Request by Samuel Hinga Norman for Additional Resources to Prepare 
his Defence, Norman, Fofana and Kondewa (Case No. SCSL-04-14-T), 23 June 2004 (hereinafter: 
Decision on Request), §§ 12-16. For security reasons, Norman had no access to materials from the 
internet or the SCSL Network, other than through his standby counsel or the Defence Office. 
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and proof witnesses and review materials. 15  Moreover, upon being allowed to 
represent themselves, most accused could also have some additional assistance. For 
example, in Milošević, the ICTY appointed someone to liaise between Milošević and the 
Victims and Witnesses Section. 16  Furthermore, Milošević could have privileged 
communication with three legal associates, who would normally not be present in the 
courtroom. The Trial Chamber considered it ‘in the interests of a fair trial for the 
accused to meet with and be able to communicate freely with persons for legal 
advice’.17 Another accused was also allowed to have extra counsel for legal advice and 
to enjoy counsel-client privilege with such counsel.18 To make sure that such advisors 
can help the accused to make informed decisions about his defence, the ICTY has 
ruled that they should satisfy the Tribunal’s requirements for defence counsel.19 The 
issue of who bears financial responsibility for these provisions - the accused or the 
court - seems to be arranged on a case-by-case basis. Although Milošević is not 
indigent, the ICTY paid for his facilities, with the exception of the costs of contacting 
potential witnesses.20 In Norman, the phone costs are also paid for by the SCSL.21 Seen 
in this light, it is rather inconsistent that the ICTY Registry in Krajišnik maintained that 
if opting for self-representation, the accused would be obliged to bear all the costs of 
his defence.22 The Trial Chamber considered that this approach was justified because a 
partially indigent accused could otherwise opt for self-representation ‘to avoid the 
obligation of a financial contribution to his defence.’23  

Generally speaking, the situation in which an accused can defend himself in 
person only if he is able to afford it should be avoided.  
 

                                                 

15 ICTY Tr. Ch., Order Concerning the Preparation and Presentation of the Defence Case, Milošević 
(Case No. IT-02-54-T), 17 September 2003. Abuses in the use of these facilities has provoked their 
removal, e.g. Norman lost some of his facilities after he had contacted the press without the Court’s 
consent. See SCSL Tr. Ch., Decision Prohibiting Visits, Norman, Fofana and Kondewa (Case No. SCSL-
04-14-T), 8 November 2004. 
16 See ICTY Weekly Press Briefing of 3 March 2004. 
17 ICTY Tr. Ch., Order, Milošević (Case No. IT-02-54-T), 16 April 2002. Cf. ICTY Tr. Ch., Reasons 
for Decision on the Prosecution Motion Concerning Assignment of Counsel, Milošević (Case No. IT-
02-54-T), 4 April 2003 (hereinafter: Reasons for Decision on the Prosecution Motion), § 5.  
18 ICTY Tr. Ch., Decision on Motion Number 21, Šešelj (Case No. IT-03-67-PT), 27 October 2003 
(hereinafter: Decision on Motion). However, the Tribunal does not recognise Šešelj’s legal advisor 
and legal assistant and refuses to have them attend all hearings. ICTY Tr. Ch. II, Decision on 
Prosecution's Motion for Order Appointing Counsel to Assist Vojislav Šešelj with his Defence, Šešelj 
(Case No. IT-03-67-PT), 9 May 2003 (hereinafter: Decision on Prosecution's Motion), § 23. 
19 Ibid. 
20 See ICTY Weekly Press Briefing, supra note 16. 
21 See Decision on Request, Norman, Fofana and Kondewa, supra note 14, § 15. 
22 Reasons for Oral Decision, Krajišnik supra note 13, § 33. 
23 Ibid., footnote lxi. 
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7.4 VARIOUS FORMS OF MANDATORY LEGAL ASSISTANCE 

7.4.1 Introduction 

International criminal courts do not readily accept a complete waiver by the accused of 
his right to legal assistance, even if he took such decision knowingly and unequivocally. 
The appointment of standby counsel, court assigned counsel or amici curiae has been 
justified on the basis of the courts’ overarching duty to ensure fair trials and to 
maintain the integrity of their proceedings. It is debatable whether the drastic measure 
of imposing a defence counsel, even in cases of deliberate misbehaviour,24 should be 
applied in international criminal proceedings. Since respect for the individual is the 
‘lifeblood of the law’,25 an accused’s right to self-representation should not be limited 
beyond ‘the minimum extent necessary to protect the Tribunal’s interest in assuring a 
reasonably expeditious trial.’26  

It may well be contended that an accused lacks the capacity to represent his 
own interests effectively. While such a view might be reasonable, international criminal 
courts need to take into account that ‘imposed’ legal assistance may simply be a fiction 
that does not render the defence of an accused more effective. Whether counsel’s 
actions will even have a positive effect on the accused’s defence is uncertain.27 The 
main issue is whether counsel is able to act on his client’s behalf without being 
recognised by him and whether he is able to conduct a defence properly in the absence 
of the accused’s instructions. The difficulty in facing this dilemma may also explain 
why, so far, international criminal tribunals have resorted to a variety of options. 

 

7.4.2 Amici Curiae 

In the common law system, courts may appoint an amicus curiae to assist the court, 
usually on points of law. Rule 74 of the ICTY Rules of Procedure and Evidence (RPE) 
provides that a ‘Chamber may, if it considers it desirable for the proper determination 
of the case, invite or grant leave to a State, organization or person to appear before it 
and make submissions on any issue specified by the Chamber.’ Opting for amici curiae 
and not imposing legal representation on Milošević resulted from the Tribunal’s 
aspiration to respect the accused’s right to self-representation as much as possible, in 
accordance with the adversarial nature of its trial proceedings. The Tribunal also 
wanted to ensure that Milošević would receive a fair trial. It has been argued that 
judges, as ‘the ultimate guardians of justice’, will manage to ensure a fair trial without 

                                                 

24  In Stanković, the Chamber insisted that counsel would be imposed, because of the accused’s 
‘deliberate and serious misbehaviour’ before the Tribunal. Decision following Registrar's 
Notification, Janković and Stanković, supra note 13, § 25. 
25 Concurring Opinion of Mr. Justice Brennan, in Illinois v. Allen, 397 U.S. 337 (1970), at 350–351. 
26  ICTY App. Ch., Decision on Interlocutory Appeal of the Trial Chamber’s Decision on the 
Assignment of Defense Counsel, Milošević (Case No. IT-02-54-AR 73.7), 1 November 2004 
(hereinafter: Decision on Interlocutory Appeal), § 17. 
27 For instance, the amici curiae in the Milošević case filed a Rule 98bis motion (similar to a “no case to 
answer” procedure) on their own initiative. Although it is open to them to make any submission that 
Milošević might make, it will remain unknown whether such and other filings would interfere with 
Milošević’s own defence strategy. 
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the assistance of amici curiae.28 However, in an adversarial procedural setting, where 
there is no extensive dossier to fall back on, and there is heavy reliance on live 
evidence, judges particularly need the parties’ assistance to present the evidence to 
them, in order to come to informed decisions on facts and law. Due to the complexity 
of the cases dealt with at international criminal tribunals, judges are accustomed to 
having at their disposal a defence team consisting of a lead counsel, a co-counsel and 
an accused,29 opposite a multi-member prosecution team. It may therefore be difficult 
for judges to obtain all information on the defence side from just one person who is 
not trained to do the job. The amici curiae could thus provide them with a broader 
range of arguments on the defence. Milošević, even though he was a lawyer, did not 
fulfil the requirements for defence counsel under Rule 44 ICTY RPE. Therefore, it is 
understandable that the Trial Chamber considered it ‘desirable and in the interests of 
securing a fair trial’ to assign amici curiae to the case, ‘not to represent the accused but 
to assist in the proper determination of the case’.30 The amici curiae were explicitly 
instructed on how to assist the Trial Chamber. As long as they acted in an appropriate 
way in order to secure a fair trial, they could undertake anything to assist the judges. 
Like Milošević, the amici could make submissions as to preliminary or other motions, 
object to evidence or point out exculpatory or mitigating evidence to the Chamber.31 
In addition, they should draw the judges’ attention to defences open to the accused or 
point out witnesses for the Chamber to call. 32  They could even cross-examine 
witnesses.33 Very specifically, the Trial Chamber asked for their submissions to the 
relevance of the NATO air campaign in Kosovo.34 These instructions illustrate that 
judges may have difficulties in interpreting the legal relevance of all that is put forward 
by an accused who represents himself.  

Although the amici had been able to provide ‘quite a bit of service’,35 and their 
role was altered throughout the trial; 36  the Trial Chamber considered further 
expanding and redefining their role to enable them ‘to represent actively for the 
defendant’. In the view of one of the judges, the amici had played ‘a role that is similar 
to that of a Defence counsel already’.37 Such similarity has rightly been denied by the 
amici themselves: ‘…the Amici Curiae have not been representing the Accused, 
receiving instructions from him or advancing a positive case confirmed by him upon 
instruction.’38 An amicus curiae’s essential function is being a friend of the court, not of 
the accused. An amicus is not a party to the proceedings and ‘is not legally competent 

                                                 

28 Zappalà, Salvatore, Human Rights in International Criminal Proceedings (Oxford: Oxford University 
Press, 2003), p. 63. 
29 In addition, defence teams usually have at their disposal one legal assistant and one investigator. 
30 ICTY Tr. Ch., Order inviting Designation of Amicus Curiae, Milošević (Case No. IT-02-54-T), 30 
August 2001. 
31 Idem. 
32 ICTY Tr. Ch., Order concerning Amici Curiae, Milošević (Case No. IT-02-54-T), 11 January 2002. 
33 Order inviting Designation of Amicus Curiae, Milošević, supra note 30. 
34 Order concerning Amici Curiae, Milošević, supra note 32. 
35 As concluded by Kay. See Transcript, Milošević (Case No. IT-02-54), 2 September 2004, p. 32387. 
36 Ibid., p. 32387.  
37Ibid., Judge Kwon, p. 32388. 
38 Amici Curiae Submissions in Response to the Trial Chamber's "Further Order on Future Conduct 
of the Trial Concerning Assignment of Defence Counsel" Dated 6 August 2004, Milošević (Case No. 
IT-02-54), 13 August 2004 (hereinafter: Amici Curiae Submissions), § 18(iii)(a). 
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to act as counsel for the accused’.39 In court, it might appear that acts of amici curiae are 
similar to those of defence counsel. However, the amici’s primary duty of providing the 
judges with legal information on defence issues, and the defence counsel’s 
fundamental duty to vigorously defend the accused’s interests and represent him on 
his behalf, lie far apart from each other. One of the major advantages of the amici curiae 
is that they should assist the judges, without representing the accused. Since they are 
not formally part of the defence, they can act independently of the accused, without 
being reliant on his instructions, or having to follow his strategy. In this respect, even 
communication between them and the accused is not necessary. The absence of a 
client-counsel relationship between the accused and the amici curiae enables them to 
contribute to the proceedings without having to violate their professional obligations.    

According to the Registrar, the amici curiae were bound by the Code of 
Professional Conduct for defence counsel.40 However, considering they did not even 
fulfil the primary obligation of defence counsel, to ‘advise and represent a client’, as 
Article 8 of the Code prescribes, it is doubtful to what extent this code should indeed 
apply to amici curiae. The Trial Chamber did not refer to the Code of Conduct when it 
revoked the appointment of an amicus who had made statements to the press that were 
unfavourable to Milošević. The Trial Chamber argued: ‘Implicit in the concept of an 
amicus curiae is the trust that the court reposes in "the friend" to act fairly in the 
performance of his duties.’41 An amicus curiae should ‘discharge his duties … with the 
required impartiality.’42 Thus, the amici are independent, and have an obligation toward 
the accused not to act contrary to his interests. The Registrar did refer to the Code 
with regard to the surrendering of documents and an amicus’s duty of confidentiality at 
the termination of his function.43 To strengthen their position when appointed to a 
case of an accused conducting his own defence, the extent to which the Code of 
Conduct for defence counsel binds such amici curiae needs to be defined. Since the 
Tribunals’ codes prevail over national codes,44 a clear-cut role in the international 
criminal legal order might also protect amici curiae from unexpected allegations from 
national disciplinary organs.45  

                                                 

39  ICTY App. Ch., Decision on the Interlocutory Appeal by the Amici Curiae against the Trial 
Chamber Order Concerning the Presentation and Preparation of the Defence Case, Separate 
Opinion of Judge Shahabuddeen, Miloševic (Case No. IT-02-54-AR73.6), 20 January 2004, §§ 1, 2, and 
11. 
40 ICTY Code of Professional Conduct for Counsel Appearing before the International Tribunal 
(hereinafter: ICTY Code of Conduct). See, e.g. ICTY Reg., Decision, Milošević (Case No. IT-02-54), 
11 October 2002. 
41 ICTY Tr. Ch., Decision Concerning an Amicus Curiae, Milošević (Case No. IT-02-54-T), 10 October 
2002. 
42 Idem. 
43  Decision, Milošević, supra note 40. For instance, the former amicus remained under a duty of 
confidentiality, in accordance with the Code of Conduct. 
44 Article 19 ICTR Code of Professional Conduct for Defence Counsel; Article 4ICTY Code of 
Conduct.  
45 Cf. Dutch Disciplinary Appeals Tribunal (Case No. 3884), 12 March 2004. Cf. supra Chapter VI, 
note 351. 
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7.4.3 Standby Counsel 
Although no provisions specifically provided for “standby counsel”, an ICTY Trial 
Chamber held that ‘Article 21 of the Statute, and the jurisprudence of this Tribunal 
and the Rwanda Tribunal, leave open the possibility of assigning counsel to an accused 
on a case by case basis in the interests of justice.’46 
The notion of standby counsel in international criminal law first came up at the ICTR 
in Barayagwiza. 47  According to Judge Gunawardana, Article 20(4)(d) of the ICTR 
Statute48 permitted the appointment of standby counsel in the interests of justice, even 
against the wishes of the accused. Such counsel would serve the interests of the 
accused, as well as the due administration of justice.49 Moreover, both civil law and 
common law allowed for such an appointment. In McKaskle v. Wiggins, the 
appointment of a standby counsel to familiarize an accused who represented himself 
with the basic trial procedures to relieve the judges of such task, was deemed 
legitimate.50 Standby counsel’s participation should not interfere with the accused’s 
actual control over his defence.51 In Faretta, it was argued that: 

 
‘[A] State may - even over objection by the accused - appoint a ‘standby 
counsel’ to aid the accused if and when the accused requests help, and to be 
available to represent the accused in the event that termination of the 
defendant's self-representation is necessary. […] The right of self-representation 
is not a license to abuse the dignity of the courtroom. Neither is it a license not 
to comply with relevant rules of procedural and substantive law.’52 
 

Generally speaking, in international criminal proceedings, standby counsel have been 
appointed to accused persons who wished to represent themselves, but tended to be 
uncooperative with the court. In Šešelj, for example, the core reason to appoint 
standby counsel was the disruptive behaviour of the accused.53 At the SCSL, when 

                                                 

46 Decision on Prosecution’s Motion, Šešelj, supra note 18, § 20. According to the Trial Chamber, in 
‘the interests of justice’ is included ‘the right to a fair trial, which is not only a fundamental right of 
the Accused, but also a fundamental interest of the Tribunal related to its own legitimacy. In the 
context of the right to a fair trial, the length of the case, its size and complexity need to be taken into 
account. The complex legal, evidential and procedural issues that arise in a case of this magnitude 
may fall outside the competence even of a legally qualified accused, especially where that accused is 
in detention without access to all the facilities he may need. Moreover, the Tribunal has a legitimate 
interest in ensuring that the trial proceeds in a timely manner without interruptions, adjournments or 
disruptions.’ (§ 21). 
47 Without wishing to represent himself, Barayagwiza had instructed his lawyers not to appear in 
court to represent him. 
48 This provision is equal to Article 21(4)(d) ICTY Statute and Article 17(4)(d) SCSL Statute. 
49 ICTR Tr. Ch., Decision on Defence Counsel Motion to Withdraw, Concurring and Separate 
Opinion of Judge Gunawardana, Barayagwiza (Case No. ICTR-97-19-T), 2 November 2000. 
50  McKaskle v. Wiggins, 465 U.S. 168 (1984), at 183 and 184. Cf. also Judge Gunawardana in 
Barayagwiza, supra note 49, and Decision on the Application, Norman, Fofana and Kondewa, supra note 
13, § 22. 
51 McKaskle v. Wiggins, supra note 50, at 185. 
52 Faretta v. California, supra note 10, at 835. 
53 See Decision on Prosecution’s Motion, Šešelj, supra note 18, §§ 22-26. 
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appointing standby counsel to Norman,54 the Trial Chamber also took into account 
the interests of the co-accused, and the fact that he had opted for self-representation 
relatively late in the proceedings.55 
    The standby counsel is generally required to be engaged actively in the case ‘in order 
always to be prepared to take over from the accused at trial’.56 If the accused behaves 
badly, the Chamber could order the counsel to question witnesses on his behalf as a 
protective measure, in particular in the case of a sensitive or protected witness.57 
According to the Trial Chamber in Šešelj that ‘would be less intrusive than the 
alternative option of interrupting and discontinuing the examination of the accused 
himself’. 58  In such a case, the accused would retain his right to control the 
examination’s content. Moreover, under exceptional circumstances, if the accused’s 
behaviour requires his removal from the courtroom, standby counsel should take over 
the conduct of his defence completely.59 

The ICTY judges emphasized that ‘standby counsel is not an amicus curiae but 
an assistant operating in the sphere of the accused only’.60 Standby counsel, contrary 
to amici curiae, form part of the defence and they should safeguard a fair and 
expeditious trial to the accused,61 even if the accused opposes their appointment. 

Accordingly, in Šešelj and Norman, the accused persons have been granted 
privileged communication with standby counsel. 62  Standby counsel are to receive 
copies of all materials handed out to the accused and attend courtroom proceedings. 
Counsel should help the accused prepare his case upon his request, and address the 
court upon the accused’s or the Chamber’s request. On his own initiative, counsel 
could offer the accused advice, particularly on evidential and procedural issues.63 Yet, 
this advisory function seems hardly practicable in cases in which an accused is 
determined not to accept the counsel’s help. Advising an accused who refuses to 
communicate is virtually impossible.  

In addition, beside the specific provisions contained in each individual order 
assigning standby counsel, 64  the relevant provisions on the obligations and 

                                                 

54 SCSL Tr. Ch., Consequential Order on Assignment and Role of Standby Counsel, Norman, Fofana 
and Kondewa (Case No. SCSL-04-14-T), 14 June 2004 (hereinafter: Consequential Order on 
Assignment). 
55 Decision on the Application, Norman, Fofana and Kondewa, supra note 13, § 19. 
56 Consequential Order on Assignment, Norman, Fofana and Kondewa, supra note 54; Decision on 
Prosecution's Motion, Šešelj, supra note 18, § 30. 
57 Cf. also Decision following Registrar’s Notification, Janković and Stanković, supra note 12, § 21. 
58 Decision on Prosecution's Motion, Šešelj, supra note 18, footnote 56. 
59 Ibid., § 30. 
60 Decision on Prosecution’s Motion, Šešelj, supra note 18, § 28. 
61 Consequential Order on Assignment, Norman, Fofana and Kondewa, supra note 54; Decision on 
Prosecution’s Motion, Šešelj, supra note 18, § 28. 
62 Ibid. 
63 Consequential Order on Assignment, Norman, Fofana and Kondewa, supra note 54; Decision on 
Prosecution’s Motion, Šešelj, supra note 18, § 30. 
64 The position of standby counsel is subject to change and safeguards to the advantage of the 
accused can be removed on a case-by-case basis. Initially, in Šešelj, standby counsel was required to 
speak the accused’s language. When Šešelj protested against his second standby counsel’s failure to 
meet this requirement, the majority of the Judges simply decided to remove it. See Decision on 
Prosecution’s Motion, Šešelj, supra note 18; ICTY Tr. Ch. II, Decision on the Accused’s Motion to 
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qualifications of defence counsel have been held applicable to standby counsel. 65 
However, in view of the duties of a defence counsel towards his client, it seems 
impossible for a standby counsel to act in accordance with his obligations under the 
court orders and, at the same time, with the code of conduct for defence counsel. 
Given that the accused is his client and the standby counsel is required to act in his 
best interests, acting without his client’s instructions, and against his explicit will, 
would put the counsel in breach of his obligations as prescribed by professional codes 
of conduct.66 

 When an accused disrupts his trial to such an extent that he must be 
removed from the courtroom, the standby counsel’s conduct of the defence on behalf 
of an accused, from whom he does not receive any instructions, amounts to a mere 
legal fiction.67 By formally acting on behalf of the accused and forming part of “the 
defence”, where the accused would rather have acted on his own behalf, standby 
counsel, in practice, acts as a full “officer of the court” rather than as an assistant to 
his client.  

In this respect, it is perplexing that standby counsel have also been ordered to 
‘refrain from conduct that may directly or indirectly impact adversely on the exercise 
of the accused’s right of self-representation’.68 In particular, it is doubtful whether 
standby counsel can adhere to this requirement. If counsel has to take over an 
accused’s defence completely, and represent the accused on his behalf against his will, 
it cannot be said ‘that the accused’s right to defend himself is left absolutely 
untouched.’69  

In Šešelj, after two years, the Appeals Chamber concluded that the use of a 
standby counsel had not been satisfactory, given the accused’s persistent refusal to 
cooperate. 70  If it is clear from the outset that an accused will refuse to even 
communicate with standby counsel, it might be more productive and have fewer 
ethical implications for the counsel involved that the court appoints amici curiae, as an 
alternative to appointing standby counsel.71 Not only the accused, but also the judges 

                                                                                                                       

Re-examine the Decision to Assign Standby Counsel, Šešelj (Case No. IT-03-67-PT), 1 March 2005; 
Dissenting Opinion of Judge Antonetti, appended to same Decision. 
65 Consequential Order on Assignment, Norman, Fofana and Kondewa, supra note 54; Decision on 
Prosecution’s Motion, Šešelj, supra note 18, §§ 27-28. 
66 Special Court For Sierra Leone Code of Professional Conduct for Counsel with the Right of 
Audience before the Special Court for Sierra Leone Adopted on 14 May 2005. This code also applies 
to prosecution counsel, amicus curiae and ‘counsel representing a witness or any other person before 
the Special Court’ (Article 1(A)). 
67 Cf. Faretta, where it was held: ‘An unwanted counsel "represents" the defendant only through a 
tenuous and unacceptable legal fiction. … the defense presented … is not his defense.’ Faretta v. 
California, supra note 10, at 821. 
68 Consequential Order on Assignment, Norman, Fofana and Kondewa, supra note 54. 
69 Decision on Prosecution's Motion, Šešelj, supra note 18, § 28. 
70 See ICTY App. Ch., Decision on Appeal against the Trial Chamber’s Decision on Assignment of 
Counsel, Šešelj (Case No. IT-03-67-AR73.3), 20 October 2006 (hereinafter: Decision on Appeal), § 
50. 
71 Cf. Dissenting Opinion of Judge Antonetti, Šešelj, supra note 64, § 12. Jørgensen prefers to have 
both standby counsel and amicus curiae appointed to the accused. Jørgensen, supra note 5, p. 726. In 
Šešelj, the Chamber left open the possibility to appoint amici curiae in the course of the trial. See 
Decision on Prosecution's Motion, Šešelj, supra note 18, F. Disposition. 
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would benefit from such solution. Amici curiae - being more independent - might feel 
freer to make legal contributions without being requested to do so, and thus provide 
the judges with more information.  

As argued above, considering the complexity of the cases dealt with by 
international criminal courts, obtaining all the information through the accused alone 
might reduce the chances of the judges being able to make a fully informed decision.  

7.4.5 Court Assigned Counsel 

In Šešelj, because of the accused’s persistant disruptive behaviour, the Trial Chamber 
finally imposed counsel on the accused.72 The Appeals Chamber reversed this decision, 
because the Chamber had not warned Šešelj sufficiently about the consequences of 
any disruptive behaviour for his right to self-representation. Before this right could be 
restricted, the accused should have received an explicit warning.73 The Trial Chamber, 
however, imposed counsel again and Šešelj started a hunger strike. The ICTY Appeals 
Chamber again discharged those counsel and restored his right to self-representation.74  

In Milošević, ‘court assigned counsel’ were assigned to the accused, because of his 
precarious physical condition. The counsel who accepted this job, up until that 
moment had been amici curiae in the case. As this was a new phenomenon and there 
were no provisions to regulate such counsel, the Trial Chamber issued a decision to 
establish their role.75 Initially, the court assigned counsel were to represent Milošević 
fully. The counsel were required to establish how to present the case for the accused, 
determine what witnesses to call and to prepare and examine them, and to make 
submissions on fact and law. Additionally, they were to request the Chamber to issue 
subpoenas or order what would be necessary to properly present and conduct the 
accused’s case, discuss the conduct of the case with the accused, ‘endeavour to obtain’ 
the accused’s instructions and take account of his views. They were expected to do all 
this while retaining the right to determine what course to follow and act throughout in 
the accused’s best interests. Milošević would need the Chamber’s permission to 
‘participate actively in the conduct of his case’. If he gained permission to examine 
witnesses, the court assigned counsel would still conduct their examination first.76 In 
other words, court assigned counsel were to take over the defence from Milošević 
almost completely, leaving just a shadow of his right to self-representation. In addition, 
the accused was encouraged to request full legal representation.77 

The Appeals Chamber accepted the Trial Chamber’s decision to impose court 
assigned counsel on Milošević, but judged the counsel’s role to be disproportionate 
under the circumstances. It agreed with the Trial Chamber that, should self-
representation have the impact of disrupting the proceedings and undermining the 

                                                 

72 See ICTY Tr. Ch., Decision on Assignment of Counsel, Šešelj, 21 August 2006. 
73 Decision on Appeal, Šešelj, supra note 70, § 26. 
74 ICTY App. Ch., Decision on Appeal against the Trial Chamber's Decision (NO.2) on Assignment 
of Counsel, Šešelj (Case No. IT-03-67-AR73.4), 8 December 2006. 
75 ICTY Tr. Ch., Reasons for Decision on Assignment of Defence Counsel, Milošević (Case No. IT-
02-54-T), 22 September 2004 (hereinafter: Reasons for Decision on Assignment), § 69. 
76 Idem. 
77 For instance, the Chamber held that Milošević had ‘the right, at any time, to make a reasonable 
request to the Trial Chamber to consider allowing him to appoint counsel.’ Reasons for Decision on 
Assignment, Milošević, supra note 71, § 69. 
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integrity of a trial, ‘it is open to the Trial Chamber to assign counsel to conduct the 
defence case, if the Accused will not appoint his own counsel. Disruption of a trial, 
whatever the circumstances 78 may give rise to the risk of a miscarriage of justice because 
the whole proceedings have not been conducted and concluded fairly.’79 However, 
since Milošević was considered fit enough to represent himself at times, he did recover 
“the lead” in his case.80 Court assigned counsel could only represent the accused if his 
health deteriorated. Nonetheless, under these circumstances counsel would inevitably 
encounter professional difficulties. The precarious role that the Trial Chamber had 
given court assigned counsel, made it impossible for them to abide by the rules 
governing defence counsel’s conduct. 81  Not being informed by a client of his 
objectives and not receiving any instructions from him suggest that an important 
challenge for the court assigned counsel is working out how to represent an accused 
and conduct his defence effectively without his consent and help. Although lawyers 
are regularly described as the mouthpiece of the accused, without the accused 
providing him with the necessary information, or even worse, with no information at 
all, his role is eroded. When discussing the possible appointment of court assigned 
counsel, the amici curiae raised a similar argument: ‘Without knowledge of the 
Accused’s assertions as to what he believes to be the truth and his understanding of 
events, it is extremely difficult for an advocate to attempt to construct the thoughts 
and mindset of an Accused who is not his client.’82 Referring to their inability to abide 
by their professional obligations as lawyers, the court assigned counsel requested their 
own resignation, even before the Appeals Chamber upheld the decision to appoint 
them. However, their request was rejected. As soon as Milošević became too ill to 
represent his own interests, the Tribunal would need court assigned counsel to 
represent him. Refusing to permit them to withdraw was considered ‘plainly in the 
interests of justice’ as their presence would be ‘essential to ensure the fair and 
expeditious conduct of proceedings’. 83  It was simply not accepted that the court 
assigned counsel could terminate their activities unilaterally as provided for by Article 
9(B) of the ICTY Code of Conduct. As the Appeals Chamber had confirmed the 
lawfulness of their assignment, the Trial Chamber deemed it justified to force the 
court assigned counsel to continue. President Meron resisted letting the court assigned 
counsel withdraw, as that would allow ‘Milošević to render the Appeals Chamber’s 
November 1 Decision nugatory by […] refusing to communicate or cooperate with 
any counsel’.84 Apart from refusing to let them withdraw, President Meron also denied 
                                                 

78 Emphasis added. 
79 Reasons for Decision on Assignment, Milošević, supra note 71, § 33. It is rather disturbing that both 
the Appeals and the Trial Chambers do not make a distinction between intentional and unintentional 
obstructions by the accused. Cf. Damaška, supra note 5, p. 6. 
80 He decided again which witnesses to present, and could question them before court assigned 
counsel; he could argue ‘any proper motions’; give a closing statement, and make the basic strategic 
decisions about the presentation of his case. Decision on Interlocutory Appeal, Milošević, supra note 
26, § 19. 
81 For the duties of defence counsel, see Article 8(B) ICTY Code of Conduct. 
82 Amici Curiae Submissions, Milošević, supra note 38, § 18(iii)(d). 
83 ICTY Tr. Ch., Decision on Assigned Counsel's Motion for Withdrawal, Milošević (Case No. IT-02-
54-T), 7 December 2004, § 26. 
84  ICTY Pres., Decision Affirming the Registrar’s Denial of Assigned Counsel’s Application to 
withdraw, Milošević, (Case No. IT-02-54-T), 7 February 2005, § 10. 
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the applicability of the ICTY Code of Conduct to court assigned counsel.85 It seems 
unfair and also ineffective to force the counsel to continue and refuse him the right to 
withdraw when he is professionally embarrassed. 86  Even if the court assigned 
counsel’s appointment as such is deemed legal, this should not be used as a 
justification for refusing a particular counsel permission to withdraw on his own 
request. Not being bound by a code of conduct and having to act solely on the basis 
of court orders, which can easily change the role assigned to them, renders the court 
assigned counsel’s position uncertain, just like that of the standby counsel. This 
restricts their freedom to act as counsel and makes them largely dependent on the 
court. In addition, being unable to withdraw unilaterally, endangers court assigned 
counsel’s independence. Article 3(iv) of the ICTY Code of Conduct states that 
‘counsel have a duty of loyalty to their clients consistent with their duty to the 
Tribunal to act with independence in the administration of justice’. Article 10 (v) 
provides that counsel shall ‘never permit their independence, integrity and standards 
to be compromised by external pressures.’ Thus, compared with regular defence 
counsel, court assigned counsel are expected to sacrifice their independence to a 
significant extent. In addition, the independence of the court assigned counsel in 
Milošević might already be considered questionable because they were formerly amici 
curiae on the case. As they have been acting in the best interest of the court, it might be 
difficult for them to switch to the role of court assigned counsel, who are to act in the 
best interest of the accused, and keep up the appearance of being an independent 
lawyer.87 It seems that practical reasoning – the amici knew the case thoroughly and 
would therefore be able to handle the case without wasting time in familiarization – 
has prevailed over setting an appropriate ethical standard. Although this choice indeed 
enabled the Tribunal to continue its most notorious trial,88 it can also be interpreted as 
a missed opportunity to establish the highest fair trial standards for the accused.  

This hands-on approach, and the ease with which court assigned counsel have 
been placed outside the ambit of codes of conduct, might license the court to change 
their role on a case-by-case basis. It might also push court assigned counsel to act 
against their own ethical standards as lawyers in a way that opposes the safeguards that 
defence counsel are supposed to provide. Just as forcing an accused to cooperate with 
his counsel seems counterproductive and could ultimately result in an unfair trial for 
the accused,89 so might forcing a lawyer to continue to represent a person in a way that 
clashes with his professional standards hurt the integrity of the lawyers’ profession. 
Not granting counsel the right to withdraw when their request originates from their 

                                                 

85 Ibid., § 9. 
86 Also Article 18(B) SCSL Code of Conduct limits the possibilities for standby counsel to withdraw. 
Whereas in Šešelj, a standby counsel was allowed to withdraw because the accused had made 
allegations against him and his family. 
87 The amici themselves once submitted: ‘…conversion of the role of the Amici Curiae to imposed or 
assigned counsel would alter the original role considerably and could be interpreted as professionally 
embarrassing, given the Amici Curiae’s previous arguments upon the issue.’ Amici Curiae Submissions, 
Milošević, supra note 38, § 18(iii)(b). 
88 Despite all this, Milošević’s death terminated his trial after four years. See ICTY Tr. Ch., Order 
Terminating the Proceedings, Milošević (Case No. IT-02-54-T), 14 March 2006. 
89  Cf. Ntanda Nsereko, Daniel D., 'Ethical Obligations of Counsel in Criminal Proceedings: 
Representing an Unwilling Client', 12 Criminal Law Forum (2001), pp. 487-507. 
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inability to abide by their ethical obligations as lawyers makes them unreasonably 
dependent on the court. Arguably, it might make them appear to be a tool being used 
by the court to facilitate the cosmetic appearance of the court rendering “fair trials”.  

The shortcomings described above prove that if an accused persistently 
refuses to cooperate with counsel assigned to him, it is impossible for that counsel to 
be a true ‘assistant to his client’, which is a defence counsel’s primary role in an 
adversarial justice system.90 What needs to be examined is what role remains for such 
counsel, and whether or not that role would suffice to provide for an effective defence. 
Even though Milošević consistently refused to cooperate with counsel, the Trial 
Chamber considered it satisfactory if court assigned counsel would ‘make determined 
efforts to discuss the presentation of the Accused’s defence with him.’91 It has been 
suggested that counsel imposed on the accused against his will could still, for instance, 
draw the court’s attention to flaws in the indictment or to exculpatory materials.92 The 
Trial Chamber in Milošević took a similar position, holding that ‘counsel could continue 
to serve a valuable function in the filing of written legal submissions on matters such 
as subpoenas and binding orders in respect of certain witnesses, as well as other 
important aspects of the conduct of the defence case.’93 Equally, President Meron 
encouraged the court assigned counsel ‘to realize the breadth of activities that they can 
carry out even in the absence of Miloševic’s cooperation.’ 94  They should simply 
continue to make the best professional efforts possible on his behalf.95 However, what 
had earlier prevented the Trial Chamber from assigning defence counsel to Milošević 
was that should he ‘refuse to instruct him or her, the Trial Chamber could either: (a) 
not allow the Accused to make submissions and question witnesses, thereby effectively 
preventing the Accused from putting forward any defence; or, (b) it could allow him 
to make submissions and question witnesses, in which case, the defence counsel could 
do no more than the Amici Curiae.’96 The functions that are suggested to be left for 
court assigned counsel bear suspicious resemblance to those initially assigned to the 
amici curiae. Thus, one might conclude that ever since the Appeals Chamber’s decision 
to have the modalities of court assigned counsel’s appointment reformed, there was 
no genuine need for court assigned counsel anymore. As argued above, amici curiae do 
not need to pretend to participate on the accused’s behalf and can act without the 
accused’s consent.97 Therefore, having amici curiae complementing a self-representing 
accused’s defence might render the defence more transparent and more effective than 
having court assigned counsel fulfil an almost ceremonial function that is far removed 
from the most basic tasks that defence counsel are supposed to perform. 
 
 

                                                 

90 See Damaška, supra note 11, p. 142. 
91 Reasons for Decision on Assignment, Milošević, supra note 75, § 70. 
92 Zappalà, supra note 28, p. 64. 
93 Decision on Assigned Counsel's Motion for Withdrawal, Milošević, supra note 83, § 32. 
94 Decision Affirming the Registrar’s Denial, Milošević, supra note 84, § 13. 
95 Idem. 
96 Reasons for Decision on the Prosecution Motion, Milošević, supra note 17, § 38. 
97 Cf. Jørgensen, supra note 5, p. 726. 
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7.5 CONCLUSION 
 
Since the right to self-representation is not only contained in all the international 
criminal courts’ statutes, but also in the International Covenant on Civil and Political 
Rights (ICCPR) and the European Convention on Human Rights (ECHR), an 
accused’s entitlement to conduct his own defence cannot simply be ignored. It is 
important that such a right is respected as much as possible in international criminal 
justice as long as the accused’s wish to represent himself is genuine and made in full 
knowledge of its consequences. However, providing the accused with an effective 
defence, while at the same time respecting his right to self-representation, may turn 
out to be, to a certain extent, a “mission impossible”.  

First of all, it is important that the accused persons who are allowed to 
conduct their own defence are equipped with the necessary facilities. As an extra 
precaution, the accused should be allowed recourse to one or two legal associates or 
advisors with whom he can have privileged communication.  

Moreover, given the intrinsic complexity of the cases handled by international 
criminal tribunals, and the largely adversarial nature of their procedure, recognizing an 
absolute right of self-representation to the accused, without allowing extra legal 
assistance, could leave the judges with too little information to come to a just decision. 
The credibility and legitimacy of international criminal courts is mainly dependent on 
their ability to render fair trials.98 Whether the approach taken to the accused’s right to 
self-representation will enhance the fairness of its proceedings is also contingent on 
the consequences for counsel appointed to assist an accused who represents himself.  

To avoid a court’s dependence on the individual choices of an accused alone, 
the solution of appointing amici curiae, as initially decided in Milošević, will least interfere 
with the accused’s right to represent himself. At the same time, from a legal 
professional perspective, since amici curiae are not supposed to represent the accused 
and act on his behalf, there would be considerably less chance of any conflict with 
their professional obligations. On the other hand, if standby or court assigned counsel 
are imposed on the accused, this solution could have negative implications both for 
the accused as well as imposed counsel. For example, it will be extremely problematic 
for these lawyers to act “on behalf of” an accused whilst not being mandated by him 
and without receiving any instructions. What illustrates the ambiguity of their position 
is also that their duties are prescribed by individual court orders. It will be difficult for 
such counsel to function independently of the court, and to safeguard more than a 
fiction of an effective defence. The amici curiae construction does not imply such legal 
fiction of representation of the accused. A proper client-counsel relationship is not 
necessary for the amici to function appropriately and they can still make a considerable 
contribution to the fairness of the trial.     

                                                 

98 Cf. ICTY App. Ch., Dissenting Opinion of Judge David Hunt on Admissibility of Evidence in 
Chief in the Form of Written Statements, Milošević (Case No. IT-02-54-AR73.4), 21 October 2003, § 
22. 
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Finally, even in a situation in which an accused who represents himself 
misbehaves so badly that the only option left is to continue in his absence,99 it is 
preferable to have amici curiae continue to make submissions on defence issues to 
advise the judges. The amici curiae are not party in the proceedings and they would not 
be ‘representing the accused’; nonethess, they may still ensure that the interests of the 
accused are adequately taken into account by the judges, without the legal fiction of 
“imposed” defence counsel.  

While the main purpose of any international tribunal is to bring to justice the 
worst perpetrators of international crimes, the conduct of international trials gives 
tribunals an opportunity to set paradigmatic fair trial standards.100 It is unlikely that 
forcing counsel to represent the accused against his will, achieves that result. 

                                                 

99 The Statutes allow counsel to be assigned in the interests of justice in such a case, see Article 
21(4)(d) ICTY Statute, Article 20(4)(d) ICTR Statute and Article 17(4)(d) SCSL Statute See also Rule 
45quarter ICTR RPE. See also Rule 60(B) SCSL RPE. 
100 Cf. Buisman, Caroline, Gumpert, Ben and Hallers, Martine, ‘Trial and Error: How Effective is 
Legal Representation in International Criminal Proceedings?’, 5 International Criminal Law Review 
(2005), pp. 1-82, p. 32. 



VIII 

CONCLUSION AND RECOMMENDATIONS 
 

 

8.1 INTRODUCTION 
 
Doing justice in international criminal proceedings requires a delicate balancing of the 
interests of the defence, the interests of victims and witnesses and those of the 
international community. Every suspect and accused is entitled to an effective defence, 
no matter what the accusations entail. Only if international criminal courts succeed in 
providing the proper conditions for an effective defence, will their juridical role be 
seen as effective and legitimate. 

One of the aims of this research was to examine how particular features or 
conditions of international criminal proceedings influence the position of the defence. 
This study has illustrated that the novelty of the international criminal justice system, 
the absence of a firmly established organisational structure or framework, the vast 
complexity and magnitude of cases, the politics that may be involved in the 
administration of justice of international criminal courts, the purposes of these courts, 
and its remoteness from the crime scenes can all have significant implications for the 
defence.  

Damaška’s theories provide important insights for a better understanding of 
the nature of international criminal proceedings. Many problems that defence counsel 
face in international criminal practice however occur irrespective of what model of 
proceedings would be employed by international criminal courts. 

To conduct a defence effectively and efficiently in an international criminal 
case, counsel must be aware of the parameters of his role. Counsel’s particular role in 
specific proceedings is plainly dependent on the character of those proceedings. The 
exact character of international criminal proceedings is not yet precisely clear. This 
study shows that this creates difficulties for the defence, especially where counsel’s 
interpretation of his role in international criminal proceedings clashes with the 
expectations of judges or where international criminal practice clashes with the legal 
culture and professional standards to be found in counsel’s domestic jurisdiction. 

 
 

8.2 AN ADEQUATE AND EFFECTIVE DEFENCE IN INTERNATIONAL CRIMINAL 
PROCEEDINGS 
 
An Effective and Adequate Defence 
The right to an effective defence is an essential corollary of the right to a fair trial. The 
provisions in the statutes of international criminal courts that enshrine the accused’s 
right to legal assistance and to a fair trial are almost identical to the provisions of 
international human rights treaties. As a result, only the bare minimum is provided in 
the Statutes. Initially, free legal aid assigned to an indigent accused would consist of a 
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single defence counsel. This immediately proved to be insufficient at the first ICTY 
trial. Two defence counsel, one or two legal assistants and one or two investigators is 
the current complement for a defence team at the ad hoc Tribunals. International 
human rights standards regarding that which constitutes an effective and adequate 
defence, once a defence counsel is apppointed to a suspect or accused, are not 
particularly strict. This may be due to the fact that international human rights treaty 
monitoring bodies need to set a standard that is acceptable and feasible in respect of 
every legal system. That might also help preserve the independence of the legal 
profession and avoid unwarranted interference in the client-counsel relationship.  

In order for counsel to be able to provide the accused with an adequate and 
effective defence, he must be allowed to present all necessary evidence on behalf of 
the defence, to have sufficient and privileged access to his client and to have adequate 
time and facilities to prepare and present the defence case. The defence should have 
access and be able to comment on the evidence against the accused, to present and 
examine witnesses on the accused’s behalf and to be confronted with and to cross-
examine the witnesses against him. This involves, at the least, having as equal facilities 
as the prosecution has to present his case. The right of an accused to counsel of his 
own choosing is not an absolute requirement where it concerns legal aid provided by 
the court.  

The accused’s right to a counsel of his own choosing was almost removed 
altogether from international proceedings, but now applies mainly to the initial choice 
for lead counsel. According to international human right standards, an indigent 
accused has no absolute right to legal assistance of his own choosing. International 
criminal courts therefore felt legitimated to allow counsel to remain assigned to an 
accused even though his client clearly objected to his representation. The long 
duration of proceedings, but also the long duration before a trial may start resulting 
from the limited trial capacity of these courts, have made the ad hoc Tribunals think 
thrice before withdrawing a defence counsel halfway through a trial on the request of 
an accused. Considering the vast dimensions of international criminal cases, a 
withdrawal of defence counsel can cause significant delays and can be particularly 
costly as a new lawyer needs time to prepare and study the case. Arguably, this delay 
will not weigh up to the inconvenience for an accused of having a defence counsel 
whom he no longer trusts. If accused are tried jointly, a defence counsel’s withdrawal 
can also interfere with fair trial rights of co-accused. Therefore, exceptional 
circumstances warranting a replacement of counsel are very difficult to establish, 
unless counsel has fallen seriously ill. 

To ensure the accused’s right to effective legal assistance, when providing 
legal aid, courts should assign competent counsel. To be eligible for appointment 
under the legal aid programme of an international criminal court, counsel should meet 
a number of qualification requirements. These include having a substantial number of 
years of relevant experience, speaking a working language of the court and having no 
criminal or disciplinary record. Only the SCSL requires experience as a criminal 
defence counsel. The ad hoc Tribunals also allow a university professor to conduct the 
defence. It is difficult to design a successful method to select counsel who are capable 
of conducting highly complex cases involving issues of criminal law as well as 
international humanitarian law in an international team and in an international legal 
environment. If international criminal courts would be over-demanding in respect of 
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counsel’s qualifications, this could unnecessarily impede the free choice to legal 
representation and the autonomy of the defence. It has proved to be a problem for the 
defence where an accused has been unable to communicate in a common language 
with his counsel. As a result, the ICTY made an exception to the working languages 
rule. A lawyer speaking the same language as the accused can request to be appointed 
as co-counsel. Additionally, the ten years of experience requirement at the ICTR and 
the ICC may prove to be over-demanding. It cannot be guaranteed that counsel will 
function more effectively in international criminal proceedings with ten years of 
practice experience in a national legal system than they would with seven years. 
Conducting an international criminal case involves skills that any lawyer without 
former experience in such cases needs to develop. It requires substantial flexibility. 

Once appointed, defence counsel are presumed to be competent, unless the 
accused can prove gross professional misconduct or if the court clearly noticed that 
counsel have failed in their duties. To receive any compensation for ineffective 
representation, the accused needs to show that he has been prejudiced by counsel’s 
ineffective assistance. Prejudice is established if it can be shown that, had counsel 
properly defended the accused, the outcome of the case may have been different. If 
prejudice cannot be established, a finding that an accused’s right to legal assistance has 
been violated is generally deemed sufficient compensation. Remedies could potentially 
include a more lenient sentence, the exclusion of evidence or, in the most egregious 
cases, a re-trial or immediate release. It would seem that, in the case of any serious 
doubt as to the overall fairness of the original trial, a re-trial would be required. 
 
An Adequate Defence in Light of the Character of International Criminal Proceedings 
Chapter IV concentrated on two procedural models of Mirjan Damaška, the conflict-
solving model and the policy-implementing model, which are connected to two types 
of government. The laissez-faire government grants substantial autonomy to its 
citizens. Its proceedings are consequently structured as an adversarial party contest. 
An activist state will try to implement its policies through conducting trials. This 
results in proceedings that are organized as an inquest to obtain a result that the 
government deems proper.  

Obviously, the defence has a broader playing field in contest proceedings 
than in a policy-implementing system. In itself, both models can render fair trials. 
However, if policy-implementing goals are pursued in adversarial proceedings, this 
may distort the autonomy of the parties and prevent them from effectively and 
independently presenting their cases to the judges.  

The question of whether or not the parties are sufficiently able to effectively 
present their cases should be considered independently of the question as to whether a 
trial is fair. That latter test depends on whether or not specific fair trial requirements 
are observed. Damaška’s theory mainly addresses the question of whether or not 
proceedings are likely to function effectively given the goals of justice that a state 
pursues and its structure of authority. If the structure of proceedings conflicts with the 
goals of justice or the structure of authority, it is not only more likely that proceedings 
fail to achieve those goals, but also that the parties to the proceedings cannot perform 
their role appropriately and effectively or may even be oblivious to the precise 
parameters of their role. 
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Chapter IV has shown that tensions could occur as a result of the policy-
implementing objectives international criminal courts pursue and the adversarial 
character of their proceedings. As the international community does not function as a 
state, no useful conclusions could be drawn from the ambiguous structure of authority 
of international criminal courts. 

The proceedings of the ad hoc Tribunals (and consequently of the SCSL which 
has very similar legal provisions) are structured as a contest between two adversaries, 
the prosecution and the defence. This also applies to the ICC, albeit to a lesser extent.  

In proceedings that are organized as an adversarial contest, the defence 
should be able to operate in a rather autonomous manner. Adversarial proceedings 
require that there is equality of arms between the prosecution and the defence in the 
sense that there should be proportionality between their capability to present their 
respective cases. It is therefore legitimate for counsel to expect that he will receive 
adequate resources and facilities to independently conduct investigations, assemble 
evidence and to have adequate time to prepare and present the defence case. The same 
should apply to an accused who chooses to conduct his own defence. 

The principle of equality of arms as a corollary of the right to a fair trial 
requires proportionality to the extent that the defence is not put at a substantial 
disadvantage vis-à-vis the prosecution. The complexity and magnitude of cases tried 
by international criminal courts generally generates more research and requires better 
organisation of the defence than cases tried in national jurisdictions. This implies that 
more manpower is necessary to effectively conduct the defence in a case than in 
average domestic trials.  

The ICTR in particular has apparently underestimated the importance of the 
role of co-counsel in a defence team. To establish equality of arms in complicated 
international criminal cases, two defence counsel are necessary to carry the workload 
and to safeguard continuity of the defence in case one counsel falls ill or has to 
withdraw. In addition to the appointment of two defence counsel for an indigent 
accused, the legal aid system of international criminal courts should provide for 
consultants, legal assistants, investigators and translators.  

Defence investigators are needed to assemble evidence and to track down 
potential defence witnesses who may be spread all over the world. A war or civil 
unrest often causes migration. To trace witnesses can be difficult, time-consuming and 
expensive. Most international criminal courts recognize the importance of the defence 
being able to conduct its own investigations and as a standard assign one or two 
investigators to the defence. However, the appointment of defence investigators alone 
may not be sufficient to warrant the defence’s capability to assemble evidence. 

To guarantee the safety of its personnel and the accused, the ad hoc Tribunals 
were deliberately located in countries remote from the crime scenes. Because of its 
fixed location, the ICC too will be remote from the vast majority of crime scenes 
under its jurisdiction. One of the most disadvantageous consequences for the defence 
is that it has more difficulty in collecting evidence and obtaining cooperation from 
state authorities than the prosecution.  

At the ad hoc Tribunals, the prosecution has an office located in the area 
where the crimes were committed, and a large number of investigators at its disposal. 
In addition, the prosecution enjoys full immunity under the Statutes, whereas the 
defence only enjoys noteworthy privileges and immunities at the ICC. Immunity and 
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such special privileges help in the conduct of investigations at locations where the 
defence is not deemed particularly welcome, such as at the locus delicti. It enables the 
defence to be more autonomous. This should have been taken into account by the ad 
hoc Tribunals. 

States and government authorities may be uncooperative with the defence 
and suspicious of the intentions of defence team members. This inequality resulting 
from a lack of state cooperation is not compensated for by the ad hoc Tribunals, as it 
concerns an issue that is beyond the control of the court. It is considered to be outside 
the scope of the principle of equality of arms as a human rights guarantee. The fact 
that international criminal courts have no enforcement system implies that if states are 
unwilling to cooperate, their hands are tied. But even though these courts cannot 
compel states to comply with their orders to cooperate with the defence, some form 
of redress should at least be seriously considered, as gathering evidence is plainly a 
vital task of the defence. Compensation for any significant disadvantage should 
include the exclusion of part of the evidence, having fewer disclosure obligations than 
the prosecution or, in case of a conviction, to obtain a more lenient sentence. If the 
defence is unable to function effectively as a result, the trial as a whole must be 
considered unfair. If the prosecution refuses to disclose exculpatory material to the 
defence, the charges that the undisclosed evidence concerns should be withdrawn. 
Otherwise, the release of the accused and discontinuation of the prosecution case 
should be considered.1 

To solve this particular problem, it could be argued that an inquest model of 
proceedings, where the prosecutor – possibly in combination with an investigative 
judge – is primarily responsible for assembling all the relevant evidence, would seem 
more effective. Whether the prosecutor should assist the defence through actively 
searching for exculpatory evidence has been subject to debate in international criminal 
justice. Such assistance is required under the ICC Statute, but not under the Statute of 
the ad hoc Tribunals.  

At the ad hoc Tribunals, the prosecution is under an obligation to disclose any 
exculpatory evidence it knowingly has in its possession to the defence. One problem 
involved in this obligation is that the prosecution has had difficulty in determining 
what is useful for the defence in this respect. To be safe, the prosecution has 
occasionally overloaded the defence with a vast amount of evidentiary materials giving 
no indication as to which particular items might be exculpatory. Defence teams often 
lacked the manpower to sort out such a volume of uncategorized material. Having a 
case manager to examine all the evidentiary materials that are continuously being 
disclosed by the prosecution is indispensable. 

                                                 

1 In the Lubanga case at the ICC, the prosecution consistently withheld exculpatory evidence from 
the defence and was unwilling either to disclose it or to withdraw any of the charges involved. 
Therefore, the Trial Chamber refused to try the case and decided to order the immediate release of 
the accused. Whether or not the Appeals Chamber leaves the decision intact, needs to be awaited. 
Due to the limited time scope of this study, this exceptional decision is not included in Chapter V, 
but is noted here. See ICC Tr. Ch., Decision on the consequences of non-disclosure of exculpatory 
materials covered by Article 54(3)(e) agreements and the application to stay the prosecution of the 
accused, together with certain other issues raised at the Status Conference on 10 June 2008, Lubanga 
Dyilo (Case No. ICC-01/04-01-06/1401), 13 June 2008; and - Decision on the release of Thomas 
Lubanga Dyilo, Lubanga Dyilo (Case No. ICC-01/04-01/06-1418), 2 July 2008.  
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How the prosecution conducts its case can thus be of paramount importance 
for the defence. To solve this problem, the prosecution needs to be better trained in 
identifying exculpatory evidence and to hand it over to the defence in an appropriate 
manner. It should be avoided that exculpatory or mitigating evidence remains 
undisclosed to the defence. Therefore, if the prosecution has any doubts about the 
exculpatory nature of specific materials and is reluctant to disclose it, it should show 
the materials either to the Chamber or to an independent defence consultant, such as a 
member of an independent defence office.  This should also be required where a third 
party has urged the prosecution to keep evidentiary materials secret. 

Experience at the ad hoc Tribunals so far does not generate the necessary 
confidence in the capability and willingness of the prosecution to actively search for 
exculpatory evidence. Because the Prosecution is under a lot of pressure to produce 
evidence establishing the guilt of the accused and exculpatory evidence could be 
overlooked, it remains necessary to provide the defence with adequate tools to 
conduct its own investigations. Therefore, changing the character of international 
criminal proceedings giving the prosecution primary responsibility over assembling 
exculpatory evidence is not desirable. 

A significant drawback of proceedings structured as an adversarial contest is 
their length. The complicated facts and legal issues involved in international criminal 
cases in combination with the adversarial nature of proceedings cause trials to be so 
protracted that they risk becoming almost unmanageable.  

The Completion Strategy, giving the two ad hoc Tribunals strict deadlines to 
finish their cases, influenced their administration of justice. To limit their duration, it 
made judges strictly manage trials. The time for the Prosecution and the defence to 
present their cases and the number of witnesses that they were allowed to present in 
this time were restricted. Even if the defence required more time to present its 
evidence, the court often argued that a time restriction was necessary to safeguard the 
accused’s right to a fair and expeditious trial. The judges thus decided what was best for 
the accused, the latter’s wishes notwithstanding. Therefore, the Completion Strategy is 
a clear example of a policy-implementing feature that impedes the autonomy of both 
parties in presenting their cases. At the ICTY, where judges limited the number of 
defence witnesses and the amount of time for the presentation of the defence case so 
much that it prejudiced their case, the Appeals Chamber intervened. Although the 
principle of equality of arms does not require that the defence is able to present an 
equal number of witnesses or to have the same amount of time to present its case as 
the prosecution, the defence should be able to effectively present its evidence. This 
requires proportionality between the defence and the prosecution. 

International criminal courts should realize that there are alternative solutions 
for limiting the length of trials other than having judges take more control over trial 
proceedings. To keep trials manageable, international criminal courts should ensure 
that indictments are as concise as possible considering the nature of the crimes 
involved. In addition, the number of accused tried together in one trial should be 
limited. This will also avoid conflicts of interest within the defence. Particularly at the 
ICTR, practice has shown that international criminal trials generally consume less time 
if indictments are more concise and if fewer accused are jointly tried.  

The complexity and magnitude of cases before international criminal courts is 
enhanced when multiple accused are tried together. This may seem to reinforce 
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equality of arms, as the total number of defence team members vis-à-vis the 
prosecution will rise. However, as illustrated in Chapter V, it may also result in 
additional complications, as it may be in the interest of one defendant to tarnish the 
position of another. Additionally, a prosecution witness called to testify against one 
defendant could unexpectedly make sweeping statements to the detriment of a co-
defendant. This in itself has been found insufficient reason to separate trials at the ad 
hoc Tribunals, even though it can contaminate the adversarial contest. The advantages 
of judicial economy and for witnesses who would not have to tell their traumatic 
stories repeatedly in court prevailed over these disadvantages for the accused. A joint 
trial is not unfair per se. But if a trial will continue much longer than if all cases were to 
be tried separately, one after the other, the right to an expeditious trial is at risk. 
Particularly at the ICTR, some joint trials carry on for so many years, that the right of 
the accused involved to an expeditious trial becomes likely to be violated. Even 
though it may not prejudice the accused in terms of the outcome of the case, the 
extremity of the duration warrants compensation, such as a more lenient sentence 
upon conviction or financial compensation upon acquittal. Therefore, it is better to 
avoid combining too many trials. 

A policy-implementing feature of the administration of international criminal 
courts is that while awaiting trial and during their trial, accused more often than not 
remain in custody. Accused have been detained for many years without their guilt 
having been established. The ad hoc Tribunals have become renowned for the 
extremely long periods of detention on remand. 2 At the ICTR provisional release has 
never been granted. At the ICTY this is being allowed to an ever increasing extent, for 
instance, to allow medical treatment or to attend a funeral of a relative. In light of the 
adversarial character of proceedings, the presumption of innocence and an accused’s 
right to an expeditious trial, accused should have better opportunities to be 
provisionally released. This would also reinforce the autonomy of the defence. 
However, it is unsurprising that international criminal courts are strict in this respect. 
It has proven very difficult for those courts to get the persons who are indicted 
arrested and transferred to their seat. It has been an embarrassment to the ICTY that 
Milošević died in its custody. It would no doubt have been far more embarrassing if 
he had escaped while receiving medical treatment during provisional release. 

Notwithstanding the fact that an accused has no absolute right to a counsel of 
his own choosing, the extraordinary length of trials in international criminal 
proceedings can require that in case of a deteriorated relationship between counsel and 
an accused, his continuous representation hinders the accused’s effective 
representation and impinges on his right to a fair trial. In a policy-implementing model 
of proceedings, counsel is regarded as an instrument to safeguard the rights of an 
accused. Even if an accused does not desire his representation, it can be deemed 
necessary regarding the general interests of justice that the accused is being 
represented by a lawyer who can protect his rights. Compelled representation against 
the accused’s explicit wishes harms the accused’s autonomy and can harm the effective 

                                                 

2 In 2006, half of the inmates at the ICTY had been in custody for over three years, one even for 
more than eight years. See Independent Audit of the Detention Unit at the International Criminal 
Tribunal for the Former Yugoslavia, 4 May 2006, available at www.un.org/icty/pressreal/2006/DU-
audit.htm, par. 2.3. 
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presentation of his case. It could interfere with the strategy desired by an accused. 
Therefore, counsel should not continue the representation of an unwilling accused in 
adversarial proceedings.  

International criminal courts have denied requests of accused to replace their 
counsel because of a complete breakdown in communication, especially where counsel 
was willing to continue. It is doubtful whether a defence counsel should continue 
representation in this situation without being professionally embarrassed.  

There are situations in which the continuation of representation of an 
uncooperative accused can be legitimate. For instance, if it concerns an accused who 
has distorted his own trial proceedings to such an extent that a Chamber can 
legitimately proceed in his absence. Or, if it concerns a period of transition, to 
guarantee a smooth transfer of the case to another counsel. If two defence counsel will 
be appointed to each case, this may however not be necessary. 

International criminal courts have installed numerous solutions of a policy-
implementing nature where accused requested to represent themselves. The court has 
regularly allowed its duty to safeguard the right to a fair and expeditious trial to prevail 
over the accused’s individual wishes regarding the proper conduct of his defence.  

It is doubtful whether the appointment of ‘standby counsel’ or ‘court 
assigned counsel’ will help guarantee a fair trial, let alone an effective defence. In other 
words, it is doubtful that this policy-implementing pursuit will establish any other 
desired effect than expediting the trial of an accused who wishes to represent himself.  

If from the outset it is clear that an accused is unwilling to cooperate with any 
form of legal assistance assigned by the court, counsel’s agreement to take such a 
position will inevitably cause problems of a professional ethical nature. International 
criminal courts should not manoeuvre defence counsel into a position where his legal 
representation will be notional. If an accused chooses to represent himself in 
proceedings which are structured as an adversarial contest, judges must ascertain that 
he is fully aware of its consequences. When an accused unequivocally chooses to 
represent himself in international criminal proceedings, despite the magnitude and 
complexity of such trials, he should abide by those consequences.  

Judges in adversarial proceedings need to get sufficient input during trial 
proceedings to reach a proper conclusion about the accused’s criminal responsibility. 
A court’s dependence on the individual choices of a potentially uncooperative accused 
alone should be avoided. Therefore, the more neutral solution of appointing ‘amici 
curiae’ to point out critical defence issues or fair trial concerns to the judges is the most 
appropriate solution if an accused wishes to represent himself.  

Overall, the policy-implementing objectives of international criminal courts 
can hinder the parties’ effective presentation of their cases in international criminal 
proceedings. Even so, to argue that the character of proceedings of international 
criminal courts should necessarily be adjusted to these goals would go a bridge too far.  
There are proper ways to expedite proceedings alternative to providing more control 
to judges or making the accused an object of proceedings rather than a subject. The 
seriousness of the allegations involved in international criminal cases deserve to be 
looked at from as many angles as possible. This is most effectively done by shaping 
proceedings as an adversarial contest and providing the defence with the necessary 
equipment to put an effective defence. 
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Should international criminal courts then change their goals? This too is not a 
realistic option where most of these goals are concerned. International criminal courts 
will always operate under the political pressure of the world. No wonder that general 
interests that could override the individual interests of an accused will regularly surface 
in this context. But courts should carefully consider how to balance the interests of the 
defence and the general interest in a proper administration of international criminal 
justice. In order to do justice on behalf of the international community to victims of 
atrocities, it remains vital that they do justice to the individuals they prosecute. 

An effective functioning of the defence at international criminal courts does 
neither require a change of the character of proceedings, nor of the goals that 
international criminal courts pursue. At most these courts should look for alternative 
ways to pursue some of those goals, so that they hinder the defence least. For an 
effective conduct of the defence, it is essential that international criminal courts give 
due regard to the adversarial principle of equality of arms and grant the defence a 
sufficient degree of autonomy. 
 
 
Counsel’s Professional Conduct 
The professional ethics of defence counsel while practising at an international criminal 
court will be formulated by his domestic legal background. Generally, being partisan, 
defence counsel in adversarial contest proceedings are obliged to zealously defend 
their client’s interests. However, in common with adversarial proceedings, the concept 
of defence counsel being an officer of the court has been embraced by international 
criminal courts. As agents of justice, counsel have a duty to the court to act in the 
interests of justice. For English barristers, being an officer of the court, the duty to the 
court is an overriding duty. This duty can be confusing to counsel who are unfamiliar 
with the “officer of the court” concept. Defence counsel from non-adversarial systems 
may be caught between different legal cultures requiring opposite courses of action in 
order to maintain professional ethical standards. In addition, judges may disapprove of 
the choices defence counsel have to make between duties to their client and their duty 
to the court. They might misunderstand a lawyer’s decision to follow his client’s 
instructions as an attempt to obstruct justice. Because international criminal justice 
involves trial participants from many different legal cultures, clashes of opinion as to 
what should be required are more likely to occur than in national legal systems. 

For counsel with vast experience in proceedings organized more as an inquest 
than as a contest, it may be difficult to adjust to the fact that the role of the defence in 
international criminal proceedings includes actively conducting its own investigations, 
to present its own evidence in court and to vigorously cross-examine the witnesses of 
the prosecution. As a practical solution so as to avoid a clash of legal cultures, it may 
be thought to be optimally efficient for defence teams to be composed of members 
with diverse legal backgrounds. However, to guarantee the independence of the 
defence and to preserve the right of the accused to legal assistance of his own 
choosing, it is debatable as to whether international criminal courts should intervene 
too much in the composition of a defence team.  

To avoid ethical professional dilemmas, international criminal courts should 
engage ethical standards that are clear to any lawyer from any jurisdiction. A code of 
professional conduct that all lawyers can follow is necessary. Obviously, the 
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independence of the legal profession requires that lawyers should have some room for 
discretion as to how to observe these standards. The concept and consequences of 
being an officer of the court and to what degree that should prevail over a counsel’s 
duty to his client are not stipulated in the codes of conduct of international criminal 
courts. A critical issue for defence counsel is to determine when, if at all, to let the 
general interest of justice prevail over the interests of their client. By letting such 
interests prevail, counsel may lose the client’s confidence. If this happens, it is 
doubtful whether counsel should or could continue to represent an accused, at least to 
the required standard. 

International criminal courts frequently refuse to reimburse the costs of 
motions that are deemed to be frivolous. Not being rewarded for bona fide and 
concrete efforts is demoralising for the defence, but it does not diminish the trust 
between counsel and client, unless the risk of motions being labelled as frivolous 
would be so high that it discourages counsel from filing motions that his client deems 
to be important. 

The fact that the parameters of the role of the defence had not been properly 
contemplated has been a problem when international criminal courts have had to deal 
with situations that they had not anticipated and have had to come up with an ad hoc 
solution. It has sometimes been impossible for counsel to observe the court’s specific 
instructions whilst at the same time observing professional standards. 

This has particularly come up where counsel were compelled to represent 
accused that wished to conduct their own defence. Because it was clear that the 
accused did not want to cooperate or even communicate with them, it would have 
been warranted for the amici curiae in Milošević to withdraw rather than to agree to be 
appointed as ‘court assigned counsel’ and challenging their own appointment as such 
at a later stage. 

At the ICC, a so-called ad hoc counsel was appointed to conduct limited 
defence activities in the investigative stage. But as soon as counsel made it clear that he 
required a wider mandate, his fees were withheld.3 Where counsel is exploring the 
parameters of his new role, a certain amount of leniency allowing him to do so is 
required. 

Counsel have refused to appear in court on their client’s behalf, upon their 
client’s specific instructions.4 Obviously, the confidence of a client in his counsel and 
their whole relationship could be jeopardized if counsel refuses to follow instructions. 
Whereas no accused can be compelled to attend his trial, when a court has reserved 
court time, lawyers from an adversarial system would consider not attending as 
amounting to breaching their duties as an officer of the court. It could even be 
contemptuous. To lawyers from non-adversarial systems, the instructions of their 
clients not to appear are generally more likely to prevail over their duty to the court. 
On numerous occasions this dilemma has caused trouble to counsel in international 
criminal courts. In some instances courts have tried to resolve this problem by 
appointing counsel anew as “court-assigned-counsel”.5 Compelling counsel to allow 
his duties to the court to prevail was considered necessary to guarantee a fair and 

                                                 

3 See supra Chapter VI, paragraph 6.5. 
4 Idem. 
5 See inter alia Chapter VI, paragraphs 6.3.1 and 6.5 and Chapter VII, paragraph 7.4.5. 
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expeditious trial. Aside from whether such an instrumentalist approach is warranted in 
adversarial proceedings, counsel cannot instantly disregard his independent role and 
discard his duties to his client.  

Where a defendant instructs his counsel not to appear and his trial continues 
without the defence, the trial is not unfair as long as the defence have the opportunity 
to appear. It will be difficult for judges, however, to issue a fair verdict without being 
sufficiently aware of all the defence issues involved in the case. This will particularly 
impinge on the administration of justice in adversarial proceedings where most of the 
evidence is presented at trial. It is more appropriate for counsel to appear despite his 
client’s instructions. Even if counsel does not make any specific contributions, it at 
least ensures that he can inform his client about what is going on at trial. However, to 
avoid such a professional dilemma, this duty should be plainly stipulated in a code of 
professional conduct. If it is not an option for counsel not to appear, it will be easier 
to convey this to his client than if counsel had a choice. 

Another issue that international criminal courts had not anticipated was the 
practice of fee-splitting. The ad hoc Tribunals inserted a provision in the code of 
conduct that compels counsel to report any possible fee-splitting solicitations by his 
own client to the Registrar. If counsel did that, it is almost inevitable that the client will 
no longer trust him. The ICC, at the last moment, removed the obligation of defence 
counsel to report fee-splitting solicitations to the Registry. The duty of confidentiality 
is appropriately deemed as being too important to circumvent. Being agents of justice, 
defence counsel should be trusted not to engage in fee-splitting arrangements with 
their clients. 

If the duties and professional standards of the defence had been appropriately 
contemplated, international criminal courts would not have needed to adopt so many 
ad hoc solutions to deal with difficult defence issues. Since not every situation can be 
anticipated, if adopting an ad hoc solution is necessary, the defence should at least 
obtain sufficient leeway to develop a useful and effective role in the proceedings. If 
the code of conduct is incompatible with any individual requirements then adjusted 
standards should be implemented. 

To ensure that the role of defence counsel in international criminal cases will 
be established properly, it is important that the defence is allowed to participate in any 
monitoring of counsel’s conduct.  

 
 
Organizing the Defence in International Criminal Proceedings 
It is arguably disappointing that the defence’s role was not more carefully considered, 
structured and organized when the ad hoc Tribunals were established. The UN SC was 
in a hurry to set up the ad hoc Tribunals with limited jurisdiction over crimes that had 
just been committed. The ICC could have learned from the experiences of the ad hoc 
Tribunals but the position of the defence was dealt with as the last piece of the puzzle. 
It is a matter of conjecture whether or not the prominent position of victims in ICC 
proceedings may have contributed to this or whether it was a matter of politics. It 
seems that making the defence of war criminals or genocidaires a priority does not 
square with the populist idea of bringing these offenders to justice and giving peace to 
their victims. Moral courage is necessary to acquit a person who is accused by an 
international criminal court. The acquittal of accused by the ICTR has prompted 
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protests in Rwanda, in spite of the fact that an acquittal demonstrates the innate 
fairness of the courts. 

As set out in Chapter III, the administrative organ of international criminal courts, 
the Registry, has been entrusted with very broad powers over the defence, including 
the assignment of defence counsel and administering the legal aid system. At the ICTR, 
there being no separate organ to deal with disciplinary matters involving defence 
counsel, the Registrar also monitors counsel’s professional conduct and imposes 
sanctions or issues remedies. Most of the Registrar’s decisions regarding the defence 
can be reviewed by the President, or by the Chamber, if it raises “fair trial” issues. 
Nonetheless, as the Registrar has a broad discretionary mandate, these control 
mechanisms will only superficially test whether or not the Registrar’s decisions were 
justified. In practice, the Registrar’s decisions have seldom been reversed at the ad hoc 
Tribunals. The lack of a thorough review mechanism could result in arbitrary decisions 
that may have an important impact on the defence.  

The more responsibilities that are vested in the administrative organ of the court, 
rather than in an independent defence organ, the greater the chances that any 
decisions concerning the defence are based on political or bureaucratic grounds. One 
example is the ICTR Registrar’s refusal to appoint any more Canadian counsel to 
promote a better geographical distribution. 6  This jeopardized the right to legal 
assistance of the accused’s choosing. Canadians were popular because they are often 
bilingual and also familiar with both adversarial and non-adversarial systems. Another 
example was the Registrar’s hesitation to appoint a defence counsel who had years of 
relevant experience in criminal practice but had not yet handed in any proof of his 
experience as a professor.7 To reinforce the adversarial nature of its proceedings, and 
to avoid policy-implementing influences, a separate and independent defence body 
should administer both the legal aid system and the appointment of counsel. 

The SCSL, the ICC and the STL created defence bodies that were, more or 
less, separate and independent of the Registry. Even though the Registry of the ICC 
has fewer powers over the defence in comparison to those of the ad hoc Tribunals, 
some important responsibilities still belong to the Registrar’s Division of Victims and 
Counsel rather than to the OPCD. At the SCSL, admission to the list of counsel and 
the appointment or withdrawal of counsel are the responsibility of the defence office, 
but as this power was delegated by the Registrar, the Appeals Chamber deems that it 
still belongs to the Registrar. This allows the Registrar to overrule the defence office. 
It would be more desirable to have a proper division of duties over the defence. The 
author’s preference would be to create a defence office responsible for administering 
legal aid and appointing defence counsel. To guarantee its independence, it should be 
established under the Statute. This has only been done so far at the STL. The OPCD 
of the ICC should represent and protect the rights of the defence during the initial 
investigative stages. Once a regular defence counsel has been appointed to a case, this 
office has no authority – except with counsel’s explicit authorization - to perform 
representational activities on behalf of an accused. The SCSL has a few permanent 
duty counsel to provide early assistance. There should be clear limits to the 

                                                 

6 See supra, Chapter II, paragraph 2.5.3. 
7 See supra Chapter III, paragraph 3.2.2. 
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representational duties of independent defence offices to avoid any later conflicts of 
interest. 

If individual defence counsel who appear before these courts seek to become 
more involved in the development of their role at international criminal courts, they 
should involve themselves with dedicated Bar associations. Special Bar associations 
have been created for counsel appearing before the ad hoc Tribunals and at the ICC, 
but not, as yet, at the SCSL. Currently, the Bar association of the ICTY, the ADC-
ICTY is the only international criminal Bar association that is officially recognized by 
an international criminal court. It is also the only international criminal Bar association 
involving mandatory membership for all defence counsel on the Registrar’s list. It has 
also set up its own disciplinary body to monitor proper professional conduct of 
defence counsel. 
 
 
8.3 THE AD HOC TRIBUNALS VERSUS THE ICC 
 
Since this study has focused on the ad hoc Tribunals and on the ICC, some 
improvements that the ICC has made vis-à-vis these Tribunals are worth emphasizing. 
The most important difference the ICC has made as compared to the ad hoc Tribunals 
is to reinforce the position of the defence by the establishment of a Defence Office, 
the OPCD, which works separately from the Registrar’s Division of Victims and 
Counsel. Nonetheless, the latter remains responsible for the assignment of legal aid 
and for the appointment of counsel, for qualification requirements and for advising 
the court and the prosecution on defence issues.8 

Additionally, the legal provisions of the ICC stipulate that the Registrar must 
consult with defence counsel in its decision-making regarding defence issues such as 
legal aid, or the drafting of a code of conduct. Nonetheless, the ICC has not officially 
recognized the ICB, the Bar association accommodating counsel appearing before the 
ICC. The Bar associations of lawyers appearing before the ad hoc Tribunals, ADAD 
and the ADC-ICTY, only recently have been allowed to attend the Plenary sessions 
where the judges discuss amendment proposals to the Rules of Procedure and 
evidence and other legal instruments.9 However, any guarantee that the opinion of the 
defence is being heard does not imply that it will also be implemented.  

The immunity granted to defence counsel appearing before the ICC will 
support them when conducting on site and other investigations. 10 The Prosecutor’s 
duty under Article 54(1)(a) of the ICC Statute to actively search for exculpatory 
evidence may, on the one hand, help the defence obtain evidence to support its case 
and provide a better balance between the prosecution and the defence. On the other, 
the participation of victims in ICC proceedings may distort this balance, most 
particularly where they side with the prosecution. Being victims, the likelihood must be 
that they will. 

The ICC has allowed the defence, i.e. the OPCD and “ad hoc counsel”, to 
participate in the earliest stages of proceedings. In the Darfur situation, an ad hoc 

                                                 

8 Rule 20 ICC RPE. 
9 See supra, Chapter III, paragraph 3.3.3. 
10 Cf. supra, Chapter V, paragraph 5.3.2. 
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counsel was appointed to address specific issues. However, in spite of having a limited 
mandate, it is only natural for lawyers to seize any opportunity to address other issues 
that are of importance for the defence. Because the responsibilities of ad hoc counsel 
and the OPCD may overlap, the tasks to be performed by the OPCD and whether or 
not it should cooperate with ad hoc counsel should be better defined. The more 
precisely the roles and the division of tasks between individual counsel and the OPCD 
are outlined, the more effectively the defence will function. The fact that judges have 
already demanded that the OPCD should intervene in a case without the authorisation 
of defence counsel, might imply that they are not fully aware of the notion of 
independence of counsel. Once a particular defence counsel is appointed to a case, the 
conduct of the defence is a matter between counsel and his client.  

Nonetheless, the ICC has acknowledged the importance of team work within 
the defence. If, in the absence of counsel, an experienced legal assistant or advisor is at 
court, that defence team member can perform representational tasks with counsel’s 
authorization. Clearly, this option should only be taken when strictly necessary and 
where it concerns tasks that are not over-demanding. Requiring defence counsel to 
meet strict qualification requirements to guarantee competent legal assistance to the 
accused and at the same time leaving important representational activities to less 
experienced team members would be undesirable. In particular the ICTR has shown 
reluctance to allow an investigator or legal assistant to visit the detained accused in 
private. The more liberal approach of the ICC is an important improvement that will 
benefit the accused as well as the working conditions of defence teams. 

  The ICC does not seem to have contemplated the problems that may occur 
when the principle of complementarity is applied to disciplinary proceedings 
concerning defence counsel. Such application could involve national authorities 
determining professional conduct of counsel while appearing before the ICC. Because 
the ICC’s code of professional conduct may involve different standards than a 
national code of ethics, this could lead to unfair decisions. 
 
 
8.4 RECOMMENDATIONS IMPROVING THE DEFENCE IN INTERNATIONAL CRIMINAL 
PROCEEDINGS 
 
The following includes the main practical suggestions that were made in this study in 
order for international criminal courts to create an environment in which defence 
counsel have the best opportunities to defend the interests of their client and to 
provide an adequate and effective defence. 
 
International criminal courts should reconsider which defence responsibilities should 
be vested in the Registrar and which responsibilities should be allocated to a separate 
defence body such as OPD at the SCSL or the OPCD at the ICC. A clear division of 
duties should be established.  
 
If there is a separate defence body or organisation, or a special Bar association for 
counsel appearing before a court exists, this should function as the communication 
channel between the defence and the court and prosecution. It is recommended that, 
if the Registrar has discretionary power over defence issues, his decisions concerning 
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the defence should be more carefully reviewed and that his power over the defence 
should be clearly defined and stated. 
   
Furthermore, the formal involvement of defence counsel, for instance through official 
recognition of Bar associations that represent defence counsel appearing before 
international criminal courts should be implemented. These Bar associations’ current 
informal advisory powers should be transformed in more formal arrangements. Unlike 
a domestic legal system, the role of, not only the defence but of all participants in 
international criminal cases, is still developing. Therefore, a regulated input of the 
defence is indispensable. If the Defence is not a separate organisation, courts should 
create effective opportunities for defence counsel on the list to meet and discuss 
defence issues on at least a yearly basis and to involve defence counsel in setting the 
agenda for such meetings. In addition, defence counsel practising before these courts 
should be allowed to participate in bodies that monitor counsel’s professional conduct. 
 
To guarantee the quality of defence counsel and set a more objective standard than 
simply the amount of years of practical experience, an entrance Bar Exam should be 
set up for defence counsel. In fact, an entrance exam may be commendable for judges 
and prosecution counsel as well. This may enhance the overall quality of international 
criminal proceedings and ensure a certain degree of familiarity with international 
criminal proceedings. The current ten years of experience required at the ICC and the 
ICTR excludes young defence counsel that may be better trained in international 
criminal law than those with ten years of domestic experience. To have counsel 
available for replacements at all times, courts should invest in training counsel on the 
list who are not yet assigned. 

 
Each legal aid system has its advantages and its disadvantages. The lump sum system 
of the ICTY guarantees the independence and flexibility of the defence, as it allows 
the defence to choose how to spend its resources, it does not create an incentive for 
over-billing and it avoids frustration over unnecessary paperwork. The most important 
disadvantage is that the highest level involved requires the defence to hold that the 
accused had an important leadership position. If this requirement was removed and if 
courts were flexible in providing further resources when a case continued much longer 
than estimated, that would appear to be the most appropriate legal aid system for 
international criminal courts to implement. 
 
If defence counsel are compelled to represent accused, this may prevent the accused 
and counsel from conducting an effective defence. Ideally, counsel should not be 
compelled to represent an accused against his wishes. 
 
If international criminal courts refuse to allow the accused to bear the consequences of 
his choice to self-representation, the measure of appointing experienced defence 
counsel as amici curiae to make legal contributions to add to the Judges’ informed 
decisions seems to entail fewer undesirable ethical consequences for counsel than 
being added as “standby counsel” or “court assigned counsel”. Through occupying a 
neutral position and not being required to represent the accused, the amici's input may 

balance the flow of defence and prosecution arguments and thus contribute to the 
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fairness of international criminal trials. The time that any specially appointed court 
assigned or standby counsel or amicus consumes should not be deducted from any 
defence time allowance, as that would disproportionately damage the accused’s right 
to present his case as against the prosecution. 
 
To further promote equality of arms between defence and prosecution, courts need to 
make a genuine effort to compensate the defence when it is clearly disadvantaged, 
particularly where the ability to assemble evidence is concerned. Granting immunity to 
defence counsel and other defence team members will assist the defence in the 
conduct of its own investigations. 
 
To make sure that international criminal courts actually meet the requirements of 
human rights treaties, it would be valuable to create the possibility of consulting a 
Human Rights Treaty Body, for instance through the process of submitting 
preliminary questions to it. Naturally, it should be ensured that the body dealing with 
such questions will issue an opinion within a limited and specific time scale.  
 
Finally, a politically delicate issue. When accused persons are acquitted by an 
international criminal court, they may nonetheless not be welcome to reside anywhere 
in the world.11  Even though this does not directly concern the administration of 
justice of international criminal courts, it is a problem that needs to be resolved. It is 
unacceptable that an individual who has been in custody for many years, and who is 
subsequently acquitted, will nonetheless be unable to find a place where he will be 
accepted, let alone be reunited with his family.12  Therefore, international criminal 
courts should make appropriate efforts to help persons who have been acquitted find 
an acceptable domicile. Defence counsel and NGO’s should assist where they can in 
efforts to remedy this problem. This has already arisen in respect of some acquitted at 
the ICTR. A return to Rwanda is plainly impossible. 
 
 
 
8.5 FINAL OBSERVATIONS 
 
The fact that international criminal courts have not fully formulated the position of 
the defence in advance of proceedings may be compared to how the position of the 
defence has been developed on a national level. As Chapter II has shown, only since 
the 1960-ies has each accused in criminal proceedings had an absolute right to defence 
counsel, whether he can pay for it or not. This requires each national system to come 
up with a solution as to how to fund criminal litigation on a wide scale and how to 
guarantee a standard of competence. Lawyers providing free legal aid often lack the 
time and resources to put all necessary efforts into each case that it deserves. In 

                                                 

11 Cf. for instance, Africa news, ‘ICTR optimistic over completion strategy’, 23 June 2007, available 
at www.africanews.com/site/list_messages/4536, lastly visited 27 March 2008. 
12 For instance, André Ntagerura, who has been acquitted by the Trial Chamber at 25 February 2004 
and by the Appeals Chamber at 7 July 2006, has not been able to see any of his three sons since 1994 
and still remains in Arusha. 
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comparison with most national legal aid systems, international criminal courts provide 
a generous amount of resources and facilities. As this study has illustrated, to 
guarantee a genuinely effective and adequate defence, this degree of commitment is 
necessary in an international criminal case. 

The currently established international criminal courts have limited trial capacity 
and try only those individuals who allegedly bear the highest responsibility. In between 
its establishment in 1994 until March 2008, the ICTR has convicted 30 persons and 
acquitted 5 persons. In Rwanda, a very large number of individuals were engaged in 
the actual killings. Most of those are in national prisons.13 There are simply no means 
or resources to provide them with the same facilities for a defence or proper detention 
facilities as those tried at the ICTR. Until 1998, persons who were convicted for 
committing genocide have been executed.14 This is not an option at the ICTR. In July 
2007, Rwanda abolished the death penalty.15  

Even though improvements could be made to the position of the defence at 
international criminal courts, we must keep in mind that the individuals that are 
prosecuted by an international criminal court, allegedly bearing the most responsibility, 
are likely to receive a higher quality defence than the supposedly lesser responsible 
individuals tried in domestic courts. The attempt in this study to investigate how the 
position of the defence at international criminal courts might be improved should not 
blind us for the fact that much can probably be improved in respect of the defence of 
individuals bearing lesser responsibility who are tried by national courts.  

                                                 

13 In 2006, 16 Rwandan prisons held 67921 detainees, 80 per cent of whom were charged with 
genocide. See Hirondelle News Agency, ‘Rwanda/Prisons - Near 10 Millions USD for the Relocation 
of Kigali Prison’, 8 June 2007, available from www.hirondelle.org. 
14  See Amnesty International, ‘Rwanda abolishes death penalty’, 2 August 2007, available at 
www.amnesty.org/en/news-and-updates/good-news/rwanda-abolishes-death-penalty-20070802. 
15 See Hirondelle News Agency, ‘Rwanda/Justice - The Death Penalty Abolished in Rwanda’, 30 July 
2007, available from www.hirondelle.org. 
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SUMMARY 
 
 

ABSTRACT 
 
The field of international criminal law is relatively new and rapidly developing. This 
dissertation examines whether international criminal courts enable defence counsel to 
conduct an effective defence. When the International Criminal Tribunals for the 
former Yugoslavia and Rwanda (the ad hoc Tribunals) were set up in the mid-nineties 
to prosecute those responsible for serious violations of international humanitarian law, 
not much thought had been given to the organisation of the defence. The Statutes of 
international criminal courts are concise about the right to legal assistance and the role 
of the defence in its proceedings.  

International criminal trials generally involve highly complicated issues of 
criminal, international and international humanitarian law. Therefore, the assignment 
of only one counsel is insufficient to guarantee a fair trial to the accused. Currently, 
two defence counsel, one or two investigators and one or two legal assistants are 
generally assigned to defence teams at international criminal courts.  

This dissertation examines the position of the defence at international 
criminal courts given the sui generis character of international criminal proceedings. It 
analyzes important defence issues, such as legal aid, equality of arms, professional 
ethics and disciplinary law and the right to self-representation. 
 

STRUCTURE 
 
The study consists of three parts. Part I, ‘The Implementation of the Right to Counsel in 
International Criminal Proceedings’, examines what the right to defence counsel and legal 
assistance for defendants comprises at international criminal courts and how the 
defence is organized at these courts.  

Part II, ‘Procedural Perspectives’, defines the character of the procedural system 
of international criminal courts to help establish how the position of the defence 
should be evaluated. To determine the role that defence counsel should appropriately 
adopt in international criminal proceedings, the character of the proceedings should be 
clear. , the theory of Mirjan Damaška from his book ‘Faces of Justice and State 
Authority’ is applied to the organisation of international criminal courts, to their goals 
of justice and to their procedural rules. Damaška’s theory may also provide an overall 
explanation for some of the difficulties defence counsel encounter at these courts.  

Part III, ‘The Role of Defence Counsel in International Criminal Practice’, examines 
the scope of the role of defence counsel in international criminal proceedings. Chapter 
V examines the degree to which equality of arms between the prosecution and the 
defence is guaranteed. Chapter VI examines what professional ethical standards 
defence counsel should observe, who sets those standards and what mechanisms are 
implemented to ensure their observance. It also scrutinizes whether those standards 
are accurate and satisfactory in the context of international criminal proceedings. 
Chapter VII examines what role defence counsel should ideally perform when ordered 
to conduct the defence of an accused who prefers to conduct his own defence and 
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refuses to cooperate with counsel. It also answers the question what solution is most 
appropriate to guarantee a fair trial and an effective defence and to avoid ethical 
problems for the lawyers involved. The concluding Chapter VIII gives 
recommendations that should help international criminal courts create an environment 
in which defence counsel have ample opportunities to provide an adequate and 
effective defence to their client. 
 
 

PART I THE IMPLEMENTATION OF THE RIGHT TO COUNSEL IN 

INTERNATIONAL CRIMINAL PROCEEDINGS 
 
 

THE RIGHT TO ADEQUATE AND EFFECTIVE LEGAL ASSISTANCE 
 
The right to adequate and effective legal assistance in criminal proceedings is a 
cornerstone of the right to a fair trial of an accused.  

In national legal systems, only since the 1960-ies the right to counsel was 
considered an absolute right of each accused facing criminal charges and possibly a 
prison sentence. The right to legal assistance involves that an accused should have 
competent counsel, counsel of his choice, and counsel assigned for free if he lacks 
financial means. He has the right to communicate in private with counsel and counsel 
must keep the information thus received confidential.  

As long as a defence counsel is appointed, human rights standards concerning 
what constitutes effective legal assistance are fairly minimal. The right to counsel of his 
own choosing is not absolute for an indigent accused who receives free legal aid. How 
to conduct the defence is a matter between counsel and his client. A defence counsel 
is presumed to be competent, unless he manifestly fails his duties. Only in the latter 
case, a court should intervene. To prepare for trial, an accused should have sufficient 
opportunity to discuss the case with his defence counsel in private. 

International criminal courts do not apply much stricter standards. In fact, 
the Statutes of international criminal courts do not provide more than a basic right of 
accused and suspects to legal assistance. These provisions resemble those of 
international human rights treaties.  

Indigent accused receive legal assistance through the legal aid system of these 
courts. Initially, one counsel was provided per accused under the legal aid system of 
the ad hoc Tribunals. But from the first ICTY case onwards, it became clear that more 
assistance was required to guarantee a fair trial in international criminal proceedings. 
The trials involve complicated legal as well as factual issues that should all be 
examined in-depth. The amount of evidentiary materials is often overwhelming, as 
accused are indicted for crimes generally committed on a large scale such as genocide, 
war crimes and crimes against humanity. To conduct a vigorous defence, all these 
evidentiary materials need to be scrutinized and any exonerating or mitigating evidence 
materials should be gathered. Potential defence witnesses should be traced, wherever 
they may reside. All this is nearly impossible to pull off for a single lawyer, no matter 
how qualified he may be. International criminal courts have for the most part taken 
this need for adequate manpower into account and generally provide a defence team 
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as legal aid for indigent accused consisting of one or two counsel (lead counsel and co-
counsel), one or two investigators and legal assistants or consultants, and sometimes a 
case manager. The assistance of translators or interpreters can also provided where 
necessary. 

Each legal aid system has its advantages and its disadvantages. At the ICTR, 
the Registry scrutinizes each bill submitted by defence counsel. This is time-
consuming both for counsel and for the Registry staff. Under the lump sum system of 
the International Criminal Tribunal for the former Yugoslavia, at the start of the pre-
trial phase and again at the trial phase, a level one, two or three lump sum is assigned 
to the defence, depending on the estimated length and difficulty of a case. This system 
guarantees the independence and flexibility of the defence. It allows the defence to 
choose how to spend its resources, does not create an incentive for over-billing and it 
avoids frustration over unnecessary paperwork. The most important disadvantage is 
that the highest level involved requires the defence to hold that the accused had an 
important leadership position. If this requirement was removed and if courts were 
flexible in providing further resources when a case continued much longer than 
estimated, the lump sum system appears to be the most appropriate legal aid system 
for international criminal courts to implement.  

As far as possible, one lawyer of the accused’s preference will be appointed as 
lead counsel. But this choice is limited to those lawyers who fulfil the qualification 
requirements of international criminal courts. The other defence team members are 
chosen by lead counsel. According to international criminal courts, an indigent 
accused has no right to choose each member of his defence team. 

The qualification requirements for counsel are meant to safeguard a standard 
of competence. They generally include a certain number of years of relevant 
experience, a proper command of one of the working languages of the court and to 
for counsel to have no criminal or disciplinary record. At the ad hoc Tribunals, 
university law professors can also become defence counsel. 

The working languages requirement can cause problems. If an accused cannot 
communicate with his counsel directly, it can be difficult to establish a bond of trust 
and misunderstandings may arise. The ICTY has taken this problem into account and 
on a case by case basis allows a second counsel (co-counsel) to be appointed who 
speaks the language of the accused, but none of the court’s working languages.  

No international criminal court requires defence counsel to be familiar with 
international criminal law or procedure. This lacuna should be repaired by requiring all 
defence counsel to pass a ‘Bar exam’ to ensure that they have sufficient knowledge of 
international criminal law. An entrance Bar Exam should guarantee the quality of 
defence counsel and sets a more objective standard than the number of years of 
practical experience. It may also be commendable for other lawyers participating in 
international criminal law, such as judges and prosecution counsel. It may enhance the 
overall quality of international criminal proceedings where a certain degree of 
familiarity with international criminal law is ensured. The current ten years of 
experience required at the ICC and the ICTR excludes young defence counsel that 
may be better trained in international criminal law than those with ten years of 
domestic experience. To have counsel available for replacement at all times, courts 
should invest in training counsel on the list who are not yet assigned. 



 

 270 

Accused at international criminal courts are more often than not in detention 
while awaiting and during their trial. At the International Criminal Tribunal for 
Rwanda, it has been a problem for defence team members other than counsel, such as 
legal assistants and investigators, to visit the client in private. This is unacceptable for 
the following reasons. Defence counsel are likely to be away from the seat of an 
international court and its detention facilities during trial breaks. Where cases continue 
for months or even years in a row, any regularly appointed defence team member 
should be enabled to speak in private with the client in a detention facility. To require 
counsel to fly over to enable a defence investigator to share his results with the client 
is a waste of resources. Defence teams should be enabled to employ their resources as 
efficiently as possible. 

To guarantee that international criminal courts meet the requirements of 
international human rights treaties, the possibility of consulting a human rights treaty 
body should be created, for instance through the process of submitting preliminary 
questions to it. 

 
 

ORGANIZATIONAL STRUCTURES FOR THE DEFENCE 
 
To protect the integrity of their proceedings courts should safeguard the fundamental 
right of the accused to adequate and effective legal assistance, the independence of the 
defence and the principle of equality of arms. An effective functioning of the defence 
requires an adequate legal aid system, a proper allocation of resources; a system of 
admission that safeguards quality assistance; efficient information and communication 
channels between the defence and the court, and; fair, but not over-intrusive, 
mechanisms to monitor defence counsel’s professional conduct. All of this needs to be 
properly administrated. 

The Statutes of most international criminal courts do not stipulate how the 
defence should be organized to achieve this. The defence could be organized in 
varying ways.  

Providing the Registry, the court’s administrative organ, with important 
responsibilities over the defence, and substantive discretionary power, in particular 
regarding the assignment and withdrawal of legal assistance and the monitoring of 
defence counsel’s behaviour, is neither particularly efficient, nor satisfactory in some 
respects. Its staff members have not necessarily been legally trained. They could lack 
knowledge and insight in what is minimally required to safeguard an effective defence. 
In addition, because the Registry is servicing the whole court, it may not pay sufficient 
attention to the position of the defence. At occasions, it has prioritized its bureaucratic 
purposes to the detriment of defence rights. That is highly undesirable. For these same 
reasons, its serving as the defence’s communication channel to the court is 
inappropriate. Particularly at the ad hoc Tribunals, the President’s and the Chambers’ 
powers to review the Registrar’s decisions are limited. A more elaborate review 
mechanism would provide for a better control over his decision-making process and 
may enhance transparency for the defence, but preference may be given to a system 
whereby he was obliged to consult a defence body prior to determining an issue 
affecting defence interests. The International Criminal Court’s Legal Aid Commission 
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in which defence counsel may advise on the allocation of funds to the defence is a 
positive example in this respect. 

Having a separate, independent defence office discharge the most vital tasks 
concerning the defence is most appropriate. A separate defence body could spend 
more time in providing support to the defence, than the Registry that should also 
service the entire court or a Bar association that primarily consists of lawyers 
appearing before the court. Its incorporation in the Statute as a separate organ will 
provide it with a firm foundation. This will underline its independence from existing 
court organs, particularly the Registry. A defence office will not only safeguard the 
independence of the defence, but will also enhance the equality of arms between the 
prosecution and the defence. With its own budget, the defence will also be on a more 
equal footing with the prosecution. If its staff members will be experienced lawyers, 
resources and facilities can be more efficiently divided over different defence teams. 
The refusal from an independent defence organ to provide resources and facilities will 
be easier to digest for counsel than this refusal emanating from the Registrar. Courts 
should however be careful in allowing these offices to perform representational duties, 
as this could lead to conflicts of interest. This has thus far come up several times 
before international criminal courts and could harm the integrity of proceedings. 

For a “healthy” balance of powers, some tasks should be shared with 
specialized Bar associations. Courts should recognize these associations and involve 
them in their decision-making as far as defence-related issues are concerned at least on 
an advisory level. Membership to these associations should be mandatory, even 
though this may not be without problems. Their advice should be admitted on a more 
regular and formal basis. In addition to fulfilling an advisory function, these 
associations are an effective communication channel, as long as they prioritize their 
goals. Power over admission, the assignment and withdrawal of legal assistance, should 
better be vested in an independent defence office than in a Bar association. If a 
separate defence office is responsible for these issues, Bar associations’ advice 
regarding the review of such decisions could be desirable to ensure the integrity of the 
proceedings and to help judges guarantee an effective defence. It will equally be a 
safeguard against arbitrary use of powers by a defence office. Additionally, these 
associations’ participation in disciplinary proceedings is vital to enhance the integrity 
of the profession. For this same purpose, Bar associations should organize training 
sessions for counsel, possibly in cooperation with a defence office.  

International criminal courts should involve defence counsel in the decision-
making regarding defence issues and in resolving defence-related problems. Their 
specific expertise is needed in order to find the most appropriate solutions to those 
problems. This may benefit the whole trial process and the public perception of the 
fairness and integrity of the court.  
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PART II PROCEDURAL PERSPECTIVES 
 
 

INTERNATIONAL CRIMINAL PROCEDURE IN PERSPECTIVE 
 

 
Views on the rights and obligations of the defence are closely related to the nature of 
proceedings. The proceedings of international criminal courts are not identical to any 
national legal system but consist of elements from different legal systems. 
International criminal proceedings, although hybrid, are frequently compared either to 
common law or civil law proceedings. For instance, it is often argued that the 
procedural system of the ad hoc Tribunals resembles the common law system.  

In the Anglo-American adversarial or common law system most of the 
evidence will be presented at trial by the parties and the judges will be passive. In these 
proceedings, the defence needs to conduct independent investigations. This requires 
qualified personnel and a proper budget. In European Continental civil law systems, 
most of the evidence is in written form, including the statements of witnesses. Judges 
have a full dossier containing all the evidence, primarily gathered by the prosecution, 
at the start of the trial. Therefore, to hear a witness in court the defence needs to 
prove that there is a genuine defence interest in hearing a particular witness in court. 

Although the common law and civil law dichotomy may be useful at times, 
the nature of international criminal proceedings should be established in a more 
individual way to provide a starting point from which the position of the defence at 
international criminal courts can be properly evaluated.  

In his work ‘The Faces of Justice and State Authority’, legal theorist Mirjan 
Damaška asserted a relation between a state’s legal procedural system and the way it is 
organized. Damaška has constructed two basic models of legal procedure that fit two 
archetypes of government. Each procedural model is connected to a certain view on 
the purpose of justice.  

The policy-implementing model fits a state whose main objective it is to 
implement state policy through justice: the activist state. On the grounds of its 
organisation, hierarchical structure and its aspiration to reach governmental goals 
through its justice system, the policy-implementing model is the most suitable for an 
activist government. The second model is the conflict-solving model that is connected 
to a state whose objective it is to remain neutral, and whose only goal is to help its 
citizens solve their disputes: the reactive state. Hence, conflict-solving proceedings 
would be the most successful procedural form. Each type of these two main models 
produces different views on what should be the goals of justice and on the role of the 
participants in the proceedings, including defence counsel. 

The ad hoc Tribunals and the ICC pursue conflict-solving goals as well as 
policy-implementing goals. Although none of these goals clearly prevailed over any 
other, the scales appear to tilt somewhat more toward the policy-implementing side 
than the conflict-solving side. These international courts foster the aim to bring peace 
and reconciliation to war torn areas and to record a truthful version of the facts that 
occurred in internal and international armed conflicts. In addition, their duty to “the 
international community” regularly surfaces where sentencing is concerned, but also 
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where certain procedural changes of a policy-implementing nature are being 
introduced, such as to expedite proceedings or to make them more efficient.  

Proceedings before the ad hoc Tribunals are basically shaped as a party-driven 
contest with a passive arbiter as a judge. As the prosecution and the defence are 
procedurally roughly equal in such proceedings, defence counsel is more than a mere 
watchdog of the prosecution. With its own investigative resources, presenting its own 
case and its own evidence, including its own witnesses, the defence is a largely 
autonomous party in proceedings. The course that the ICC’s proceedings will take is 
not wholly clear at the moment of finishing the research for this study. The ICC’s 
defence teams are entitled to have their own professional investigator. Therefore, it 
appears likely that the defence will have substantial autonomy in ICC proceedings. But, 
overall, the proceedings of the ICC could involve stronger policy-implementing 
features elements than those of the ad hoc Tribunals where conflict-solving features 
clearly prevail. 

Where policy-implementing goals are pursued in an overall contest model of 
proceedings, such as of the ad hoc Tribunals, tensions are likely to result. A policy-
implementing mindset in respect of defence counsel’s role in international criminal 
practice may accompany that pursuit. This may put pressure on the defence.  

An example. As the structure of the ad hoc Tribunals did not include a jury as 
an adjudicator of fact, there were no strong arguments against expediting proceedings 
through the amalgamation of sentencing and guilt establishment stages. This had a 
strategic impact on the defence at the ad hoc Tribunals, in the sense of a negative 
impact. It forced the defence to fixate its position as to the responsibility of the 
accused for the crimes concerned from the earliest stage of proceedings onwards until 
the end. Conversely, were these two stages separated, the defence could change 
strategy after the guilt establishment stage and bring up any mitigating circumstances 
in the sentencing stage once guilt has been pronounced on any count on the 
indictment.  

In the course of the ad hoc Tribunals’ existence, to expedite proceedings more 
court control over the presentation of evidence and more reliance on written evidence 
was introduced, even though the Tribunals and the ICC still prefer oral evidence over 
written testimony. If parties are constrained in their presentation of evidence in an 
adversarial system, this may prevent them from presenting their case effectively. 

If international criminal courts attach substantial importance to purposes of 
justice that do not match the basic ideas behind their procedural framework, either the 
basic structure of proceedings should be altered or they should shift the focus of their 
purposes of justice.  

 
 

THE PRINCIPLE OF EQUALITY OF ARMS 
 
The principle of equality of arms is a fair trial requirement that is intended to uphold 
the adversarial nature of criminal proceedings. It implies that no party to criminal 
proceedings, be it the defence or prosecution, is put in a disadvantaged position vis-à-
vis the other.  
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It has been argued that full equality between the prosecution and defence ‘is 
an idle aspiration from a practical perspective’.16 The principle of equality of arms is 
generally regarded to refer to procedural equality. Even so, some proportionality in 
terms of resources and facilities between the prosecution and the defence may be 
required to achieve procedural equality in international criminal proceedings. 

Only disproportionate differences between defence and prosecution 
resources will violate the principle of equality of arms as a human rights standard. 
Generally, there are no truly disproportionate differences in the basic provisions of 
international criminal courts amounting to a violation of this principle. But the 
adversarial principle requiring that each party should have adequate opportunity 
effectively to prepare and present its case, could be at risk. The defence should be 
funded at a level allowing it to conduct its own investigations. Conducting an effective 
defence in international criminal cases is a complicated task. Compared to what should 
be provided in regular domestic cases, the inherent complexity of these cases requires 
extra resources and facilities to be provided to the defence to satisfy the principle of 
equality of arms and the right to a fair trial. The International Criminal Tribunal for 
the former Yugoslavia’s (ICTY) lump sum system most efficiently tailors the needs of 
the defence to the complexity and expected duration of a case. Granting immunity to 
defence counsel and other defence team members will assist the defence in the 
conduct of its own investigations. 

In criminal proceedings, an accused is entitled ‘to examine, or have examined, 
the witnesses against him and to obtain the attendance and examination of witnesses 
on his behalf under the same conditions as witnesses against him’. To ensure that trials 
will not last forever, judges may limit the number of witnesses that the defence may 
call and determine the time available for the presentation of its evidence prior to the 
defence case. Judges have similar powers regarding the prosecution’s case. The 
principle of equality of arms may be at stake where the defence is required to limit its 
number of witnesses solely to expedite the trial proceedings.  

According to the Appeals Chamber of the ICTY, the amount of time as well 
as the number of witnesses allotted to the defence should be reasonably proportional 
to the prosecution’s allotment and should give the accused a fair opportunity to 
present his case. This two-step approach of applying “a principle of basic 
proportionality” as well as an objective test to establish whether the allocated time 
would be “objectively adequate” for the accused to conduct his defence is a more 
appropriate solution than applying a principle of mathematical equality to the amount 
of time and the number of witnesses for the defence and the prosecution to present.  

To gain access to evidence, the cooperation of state authorities is generally 
indispensable in international criminal proceedings. Due to the lack of adequate 
enforcement mechanisms, international criminal courts can have more difficulty to 
compel uncooperative authorities to cooperate, even though states have a duty to 
cooperate with international criminal courts. States can be reluctant to provide 
sensitive information or material to the defence, to protect national security interests. 
If states are more likely to cooperate with the prosecution than with the defence, the 
defence is plainly at a disadvantage.  

                                                 

16 See Zahar, Alexander and Sluiter, Göran, International Criminal Law: a Critical Introduction (Oxford 
UK; New York: Oxford University Press, 2008), par. 8.5.1, p. 293. 
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This disadvantage could be substantial as it may prevent the defence from 
achieving one of its core goals in adversarial proceedings: to assemble exculpatory 
evidence to present to the court. The ad hoc Tribunals recognize this problem, but out 
of practical considerations, have excluded this disparity from the scope of the principle 
of equality of arms. This does not in itself violate ECHR case law on the principle. 
Nonetheless, considering the consequences for the defence at international criminal 
trials of consistently being denied access to evidence that may be vital to its case, in 
light of its adversarial proceedings, international criminal courts should compensate 
the defence for this obvious disadvantage vis-à-vis the prosecution.  

Whereas the defence used to enjoy some procedural advantage over the 
prosecution regarding disclosure obligations, the ICTY removed this tactical advantage 
out of “fair play” concerns. It would have been more appropriate to have left them 
intact, thus compensating the defence for difficulties accessing evidence due to a lack 
of state cooperation. It makes no sense to attempt to establish absolute procedural 
equality in certain respects without properly considering the overall differences 
between the prosecution and the defence.  

 
 

REGULATION OF PROFESSIONAL CONDUCT 
 
International criminal courts should adopt clearly formulated professional conduct 
standards to help lawyers make the most appropriate decision in complicated 
situations. A common set of professional conduct standards should bridge any divide 
between counsel who are used to different legal traditions. These standards should be 
reasonable for all involved.  

Broad standards will leave considerable room for interpretation. If a lawyer’s 
legal background is decisive in his interpretation of standards of conduct, the enforcer 
of these standards has a substantial impact on the development of the interpretation 
of such standards. The judges and the Registrar, being the main enforcers of standards 
of conduct in the context of international criminal courts, will therefore significantly 
influence those basic standards as to the conduct of defence counsel. 

The duty of confidentiality is one of the cornerstones for a defence counsel 
to be able to conduct an effective defence. Only if an accused can trust his lawyer, he 
will provide him with the necessary information to do his job efficiently.  

Much effort has been made to counter the practice of fee-splitting. The 
importance of the reputation of international criminal courts cannot be 
underestimated. Doing whatever may be necessary to prevent alleged war criminals 
from making a profit out of their being indicted, is important. Therefore, providing in 
the code of conduct that fee-splitting agreements are illegal removes any uncertainty 
for counsel about this. His agreement to any such solicitations on the part of his client 
constitutes professional misbehaviour.  

The requirement at the ad hoc Tribunals that counsel should report any fee-
splitting solicitations of their client to the Registry is a disproportionate interference 
with the duty of confidentiality. The accused and his defence team will remain 
dependent on the Registrar throughout proceedings. Therefore, informing him of 
undesirable behaviour of an accused can harm his rights.  
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It is important to ensure that lawyers observe high professional standards 
while conducting international criminal cases. A broad range of unprofessional 
behaviour can be most effectively challenged by having multiple regimes of 
enforcement. The Rules of Procedure and Evidence contain provisions to address 
misconduct and to address contempt of court. The Codes of Conduct for defence 
counsel at the ICTY and the ICC also contain a separate disciplinary procedure.  

The application of different enforcement systems simultaneously is 
disproportionate. If counsel’s conduct can be addressed both under the misconduct 
provisions and under contempt of court provisions, letting the most serious procedure, 
the latter, take preference is unsatisfactory. An analysis on a case-by-case basis would 
be more appropriate.  

It has happened that lawyers were reprimanded by their national disciplinary 
authorities for unprofessional behaviour while practicing at an international criminal 
court. It is undesirable and unduly cumbersome to counsel, if his conduct in an 
international criminal case will be examined by national disciplinary authorities after it 
has already been examined by an international court. A body established by an 
international criminal court is better able to examine counsel’s behaviour, because it 
will be familiar with the unique context of international criminal justice. International 
criminal courts’ codes of conduct ought to prevail over national standards of 
professional conduct. For national bodies it may be difficult to make any more than an 
estimated guess of what would constitute appropriate conduct of a lawyer before an 
international criminal court.  

To protect the rights of the defence in the unique context of international 
criminal law, the international criminal courts sometimes appoint lawyers to protect 
defence interests, but who have a different mandate than defence counsel. For 
instance, the ad hoc counsel in the Darfur situation at the ICC. When fulfilling a unique 
mandate, it is inevitable that the limits of this mandate will be put to the test. Until 
such limits are clearly established, lawyers should receive appropriate discretion to 
explore the boundaries of these limits. The bona fides of defence counsel should be 
presumed, just as the presumption of innocence as to an accused, until there is 
irrefutable proof to the contrary. Unfair and prompt sanctions will do little to attract 
the best candidates to practise in this field which would be to everyone’s disadvantage. 

 
 

ASSISTING AND ACCUSED WHO REPRESENTS HIMSELF 
 
The right of the accused to represent himself instead of being represented by defence 
counsel is one of the ‘minimum guarantees’ accorded to the accused by the fair trial 
provisions of the Statutes of international courts. An accused representing himself 
before an international criminal tribunal is unlikely to provide for the same standard of 
representation as a qualified defence counsel. International criminal courts have made 
substantial efforts to compensate this. To guarantee a fair trial, they gave accused that 
expressed an unambiguous wish to represent themselves the opportunity to obtain 
advice from lawyers and to make use of certain facilities such as a phone. 

Nonetheless, the right to self-representation is no absolute right. International 
criminal courts have limited, refused and even revoked this right, to prevent delay or 
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disruptions of trial proceedings. Courts must strike a proper balance between allowing 
an accused to represent himself and safeguarding a proper administration of justice. 

Since there were no provisions on how to deal with an accused choosing to 
represent himself, different kinds of substitutes for defence counsel (amici curiae, 
standby counsel, and court assigned counsel) were introduced to the justice system of 
international criminal courts. Their tasks were set out in individual and specific court 
orders.  

The approach regarding this issue bears important consequences not only for 
the rights of the accused, but also for the position of ‘imposed’ counsel. These lawyers 
have to assist an accused who will not accept any help, and who refuses to provide any 
instructions. Undoubtedly, that will have an impact on the normal exercise of the 
counsel’s functions. Counsel is bound to have difficulties with adhering to codes of 
professional conduct meant for “regular” defence counsel. If it is impossible for them 
to guarantee an effective defence, the very existence of such “imposed” counsel might 
harm the integrity of the legal profession and, more broadly, the fairness of the 
proceedings. 

The measure of appointing experienced defence counsel as amici curiae to 
make legal contributions to add to the Judges’ informed decisions seems to entail fewer 
undesirable ethical consequences for counsel than being added as “standby counsel” or 
“court assigned counsel”. Through occupying a neutral position and not being required 
to represent the accused, the amici's input may balance the flow of defence and 
prosecution arguments and thus contribute to the fairness of international criminal 
trials.  
 
 

CONCLUSION AND RECOMMENDATIONS 
 
One of the aims of this research was to examine how particular features or conditions 
of international criminal proceedings influence the position of the defence. Particular 
features that can all have significant implications for the defence are the novelty of the 
international criminal justice system, the absence of a firmly established organisational 
structure or framework, the vast complexity and magnitude of cases, the politics that 
may be involved in the administration of justice of international criminal courts, the 
purposes of these courts, and its remoteness from the crime scenes. 

Doing justice in international criminal proceedings requires a delicate 
balancing of the interests of the defence, the interests of victims and witnesses and 
those of the international community. Every suspect and accused is entitled to an 
effective defence, no matter what the accusations entail. Only if international criminal 
courts succeed in providing the proper conditions for an effective defence, will their 
juridical role be seen as effective and legitimate. 

To conduct a defence effectively and efficiently in an international criminal 
case, counsel must be aware of the parameters of his role. Counsel’s particular role in 
specific proceedings is plainly dependent on the character of those proceedings. The 
exact character of international criminal proceedings is not yet precisely clear. This 
creates difficulties for the defence.  
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The complexity and magnitude of cases tried by international criminal courts 
generally generates more research and requires better organisation of the defence than 
cases tried in national jurisdictions.  

The more responsibilities that are vested in the administrative organ of the 
court, rather than in an independent defence organ, the greater the chances that any 
decisions concerning the defence are based on political or bureaucratic grounds. To 
enhance equality of arms and safeguard the independence of the defence and the 
integrity of international criminal proceedings, a separate and independent defence 
body should administer both the legal aid system and the appointment of counsel. 

Facilities to gather exculpatory evidence are vital. In comparison with most 
national legal aid systems, international criminal courts provide a generous amount of 
resources and facilities. As this study has illustrated, to guarantee a genuinely effective 
and adequate defence, this degree of commitment is necessary in an international 
criminal case. 

Compensation for any disproportionate disparity between the defence and the 
prosecution, particularly where access to evidence is concerned, should include the 
exclusion of part of the evidence, having fewer disclosure obligations than the 
prosecution or, in case of a conviction, to obtain a more lenient sentence. If the 
prosecution refuses to disclose exculpatory material to the defence, the charges that 
the undisclosed evidence concerns should be withdrawn. Otherwise, the release of the 
accused and discontinuation of the prosecution case should be considered. 

 
A final observation. International criminal courts have limited capacity to 

conduct trials and therefore generally focus on those allegedly bearing the highest 
responsibility. The attempt in this study to investigate how the position of the defence 
at international criminal courts might be improved should not blind us for the fact that 
much can probably be improved in respect of the defence of individuals bearing lesser 
responsibility who are tried by national courts. 
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NEDERLANDSE SAMENVATTING ‘DEFENCE COUNSEL IN INTERNATIONAL 
CRIMINAL LAW’ 

 
 

DE VERDEDIGING IN INTERNATIONAAL 
STRAFRECHT 

 

 

INLEIDING 
 
Toen de VN Veiligheidsraad in het midden van de jaren 90 van de vorige eeuw de 
Joegoslavië en Rwanda Tribunalen (de zogenaamde ad hoc Tribunalen) oprichtte om de 
vermeende daders van oorlogsmisdrijven, misdrijven tegen de menselijkheid en 
genocide te berechten, was over de verdediging van degenen die berecht zouden 
worden weinig nagedacht. In de allereerste zaak van het Joegoslavië Tribunaal werd 
slechts één advocaat aangesteld. Dat bleek al snel onder de maat om een effectieve 
verdediging te kunnen voeren.  

Dit proefschrift concentreert zich op de vraag in hoeverre advocaten voor 
internationale straftribunalen, met name voor het Joegoslavië Tribunaal, het Rwanda 
Tribunaal en het Internationale Strafhof, hun cliënten een effectieve verdediging 
kunnen geven. In uiterst ingewikkelde en grootschalige internationale zaken komt hier 
veel bij kijken.  

Allereerst wordt vastgesteld wat onder een effectieve verdediging moet 
worden verstaan. Verdere vragen die in dit proefschrift aan de orde komen zijn 
bijvoorbeeld of de verdediging in voldoende mate over geschikte middelen beschikt 
om tegenwicht te bieden aan de zaak van de aanklager. Worden advocaten voldoende 
in staat gesteld om bewijs van de aanklager te toetsen en om zelf eventueel tegenbewijs 
te verzamelen? Hoeveel advocaten moeten er per verdachte worden aangesteld en 
hoeveel en wat voor assistentie heeft een advocaat noodzakelijkerwijs nodig? Zijn 
advocaten die door internationale strafhoven worden aangesteld om gratis 
rechtsbijstand te verlenen competent en wordt de kwaliteit van advocaten voldoende 
gewaarborgd? In hoeverre worden het recht van de verdachte op rechtsbijstand, het 
recht op vrije advocatenkeuze en het recht om zijn advocaat onder vier ogen te 
spreken door internationale strafhoven gewaarborgd? Wat is de meest geschikte 
oplossing als een verdachte als Milošević zijn eigen verdediging wenst te voeren en 
geen advocaat wil die namens hem het woord voert op de zitting? Wat is de precieze 
rol van de advocaat in de rechtspleging van internationale strafhoven? Welke invloed 
kan de verdediging uitoefenen op haar rol in de rechtspleging van internationale 
strafhoven? 
 
Deze integrale studie naar de positie van de verdediging in de organisatie, regelgeving 
en jurisprudentie van internationale strafhoven bestaat uit drie delen.  

Deel I schetst hoe internationale strafhoven aan het recht op rechtsbijstand 
invulling geven. Niet alleen de uitwerking van het recht op een advocaat, maar ook de 
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organisatie van de verdediging binnen de organisatiestructuur van internationale 
strafhoven komt aan bod.  

Het rechtssysteem van internationale strafhoven is een hybride van nationale 
processtelsels. Bij de ad hoc Tribunalen domineren Anglo-Amerikaanse 
strafprocesrechtelementen. Deel II stelt vast hoe het processysteem van internationale 
strafhoven gedefinieerd moet worden op basis van de procesmodellen van 
rechtstheoreticus Mirjan Damaška. Zo kan beter worden beoordeeld wat de rol van de 
verdediging idealiter zou moeten zijn. Ook wordt onderzocht of de basisstructuur van 
het processysteem in overeenstemming is met de doelstellingen van deze bijzondere 
strafhoven.  

Deel III geeft een analyse van verschillende problemen die advocaten 
tegenkomen bij het bijstaan van verdachten voor internationale strafhoven. In dit deel 
wordt nader geanalyseerd hoe de verdediging zich handhaaft in de concrete praktijk 
van internationale strafhoven. Deel III richt zich in het bijzonder op die aspecten van 
de praktijk waar het processysteem bepalend is voor de invulling van de rol van 
advocaten. 
 
 

DEEL I  
DE IMPLEMENTATIE VAN HET RECHT OP EEN ADVOCAAT IN HET 

INTERNATIONALE STRAFRECHT 

 
 

HET RECHT OP BIJSTAND DOOR EEN ADVOCAAT 
 
Centraal staat in dit hoofdstuk wat het recht op een advocaat inhoudt en in hoeverre 
dit recht effectief gewaarborgd wordt door internationale strafhoven. Dit wordt 
getoetst aan de maatstaven van internationaal erkende mensenrechtenverdragen.  

De bepalingen over de rechten van de verdachte in de statuten van 
internationale strafhoven komen grotendeels overeen met de ‘fair trial’ bepalingen in 
mensenrechtenverdragen. Zo garanderen ze een verdachte het recht op een eerlijk 
proces, om zich zelf te verdedigen of daarbij de bijstand te hebben van een advocaat 
naar eigen keuze of kosteloos, indien de verdachte niet over voldoende financiële 
middelen beschikt. Ook heeft de verdachte het recht om zonder toehoorders met zijn 
advocaat te kunnen communiceren. In het algemeen hanteren internationale 
strafhoven dezelfde standaard voor een effectieve verdediging als de op nakoming van 
mensenrechtenverdragen toezichthoudende instellingen, zoals het Europese Hof voor 
de Rechten van de Mens in Straatsburg, in hun jurisprudentie. Toch zouden zij in hun 
bijzondere context soms verder mogen gaan en een voortrekkersrol spelen. 

De omvang van verdedigingsteams is flink vooruit gegaan sinds de ad hoc 
Tribunalen zijn opgericht. Doorgaans hebben verdachten voor internationale 
strafhoven een verdedigingsteam tot hun beschikking bestaande uit twee advocaten, 
één of twee ‘investigators’, en één of twee juridische assistenten of ‘consultants’ en soms 
een ‘case manager’. Vaak is ook vertalings-/ tolkondersteuning noodzakelijk. De meeste 
verdachten hebben onvoldoende financiële middelen voor een advocaat, laat staan 
voor een heel verdedigingsteam. Om het grondrecht op kosteloze rechtsbijstand te 
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garanderen worden de verdedigingsteams van aantoonbaar onvermogende verdachten 
gefinancierd door de strafhoven.  

Internationale strafhoven hanteren verschillende stelsels om kosteloze 
rechtshulp toe te kennen. Het Rwanda Tribunaal laat advocaten gedetailleerde 
declaraties indienen over hun werkzaamheden die minutieus worden doorgenomen 
door de Griffie. Dit is tijdrovend voor zowel de Griffie als voor advocaten. Niet-
toekenning van vergoeding voor wel degelijk verrichte en nodige werkzaamheden leidt 
soms tot irritatie. Het Joegoslavië Tribunaal heeft dit systeem losgelaten en kent aan 
het begin van ieder proces een bepaalde ‘lump sum’ aan een zaak toe, afhankelijk van de 
geschatte duur en gecompliceerdheid van een proces. Dit geeft advocaten meer ruimte 
om zelf te bepalen hoe zij hun financiële middelen inzetten. Ook is direct duidelijk 
over welke middelen zij zullen beschikken. Een nadeel is dat de hoogste lump sum 
wordt toegekend aan zogenaamde ‘leadership’ zaken. Het bij voorbaat al argumenteren 
dat je cliënt een leader is, kan lijnrecht tegenover de gewenste processtrategie staan. 
Ook is problematisch dat de Griffie niet snel bereid is meer middelen toe te kennen als 
er meer kosten gemoeid zijn bij het voeren van de verdediging dan van tevoren 
geschat. Het feit dat een eventueel overschot mag worden gehouden, zou er in theorie 
toe kunnen leiden dat advocaten hun werk zullen afraffelen.  

Advocaten die in aanmerking willen komen om verdachten voor 
internationale strafhoven bij te staan kunnen zich opgeven voor de lijst van potentiële 
advocaten. De Griffie, het administratieve orgaan van internationale straftribunalen, of 
een speciaal verdedigingslichaam (zie hoofdstuk III), beoordeelt de geschiktheid van 
kandidaten voor verdedigingsteams en stelt de uiteindelijke advocaten en andere 
verdedigingsteamleden aan. Het is soms de vraag of de Griffie hiervoor het meest 
geschikt is. Er zou mijns inziens minstens één advocaat bij deze beoordeling moeten 
worden betrokken om de beste behartiging van verdedigingsbelangen te garanderen. Is 
een advocaat eenmaal aangesteld, dan wordt hij verondersteld competent te zijn en de 
verdachte te voorzien van een effectieve verdediging. Rechters dienen pas in te grijpen 
als het evident is dat een advocaat ernstig tekortschiet.  

Om de kwaliteit van de verdediging te waarborgen, stellen internationale 
strafhoven toelatingseisen aan de advocaten voor de lijst. Ze dienen een werktaal van 
het gerecht te spreken, een minimum aantal jaren (zeven tot tien jaar) ‘relevante 
ervaring’ te hebben en mogen geen criminele of disciplinaire antecedenten hebben. 
Ook hoogleraren van universiteiten kunnen advocaat worden bij de ad hoc Tribunalen. 
Het is de vraag of academici zonder praktijkervaring voldoende vaardigheden hebben 
om als lead counsel op te treden. Als co-counsel kunnen zij een belangrijke inhoudelijke 
bijdrage leveren. Het Joegoslavië Tribunaal staat soms een co-counsel toe die de 
moedertaal van de verdachte spreekt en geen van de werktalen. Deze uitzondering 
komt een goede onderlinge communicatie tussen het verdedigingsteam en de 
verdachte ten goede. 

Onvermogende verdachten wiens verdediging door strafhoven betaald wordt, 
mogen slechts hun ‘lead counsel’ kiezen. De lead counsel bepaalt wie hij voordraagt aan de 
griffie als co-counsel en als ondersteunende teamleden. De verdachte en lead counsel 
moeten meerdere kandidaten aanwijzen, waaruit de Griffie de finale keuze maakt. Het 
is moeilijk om de kwaliteit van rechtsbijstand te garanderen zonder tegelijkertijd het 
recht op vrije advocatenkeuze in te perken. Voorstellen om het keuzerecht voor 
onvermogende verdachten volledig uit te sluiten zijn gelukkig niet aangenomen, ook al 
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sluit de mensenrechtenjurisprudentie zo’n beperking niet uit. Omdat internationale 
strafhoven doorgaans meer kwalificatie-eisen stellen aan toegevoegde advocaten dan 
aan door de verdachte zelf gefinancierde rechtsbijstandverleners, is het recht op vrije 
advocatenkeuze van onvermogende verdachten beperkter dan van een verdachte die 
zelf zijn verdediging financiert.  

Het recht om zonder toehoorders met de rechtsbijstandsverlener te 
communiceren is bij het Rwanda Tribunaal beperkt tot de advocaat. Een investigator of 
assistent van een verdedigingsteam mag niet alleen met de verdachte spreken. Omdat 
rechtszaken van internationale strafhoven veelvuldig onderbroken worden om 
participanten de gelegenheid te geven naar hun thuisland te gaan, komt het regelmatig 
voor dat advocaten van een team tijdelijk bij het strafhof afwezig zijn. Zij krijgen 
tijdens zulke onderbrekingen ook geen aanwezigheidsdagvergoeding (ter compensatie 
van dubbele huishouding et cetera). Het is daarom aan te bevelen dat het recht van de 
verdachte om zijn advocaat zonder toehoorders te spreken zich in een internationale 
context uitstrekt tot alle leden van zijn verdedigingsteam. 
 
 

ORGANISATORISCHE STRUCTUREN VOOR DE VERDEDIGING 
 
Het is de vraag hoe de verdediging het beste ingebed kan worden in de 
organisatiestructuur van een internationaal strafhof. En welke rol en invloed de 
zogenaamde ‘Bar associations’ zouden moeten hebben in het behartigen van 
verdedigingsbelangen.  

De Kamers van Berechting, het Bureau van de Aanklager en de Griffie zijn 
de officiële organen van internationale strafhoven. Op de uitzondering van het 
Speciale Tribunaal voor Libanon na, is de verdediging volgens de statuten geen orgaan 
van internationale strafhoven. Het is de vraag of de verdediging beter functioneert als 
onafhankelijk, maar officieel orgaan van internationale strafhoven. Het zou 
bijvoorbeeld tot een betere budgettaire verdeling van financiële middelen kunnen 
leiden. 

De verdediging heeft een volledig onafhankelijke positie binnen de 
rechtspleging van internationale straftribunalen. Zou dit niet zo zijn, dan heeft een 
verdachte waarschijnlijk weinig vertrouwen in zijn verdedigingsteam. Advocaten die 
kosteloze rechtsbijstand verlenen op kosten van het internationale strafhof zijn er niet 
in dienst. Dat zijn de personeelsleden van het Bureau van de Aanklager en rechters wel.  

Bij de ad hoc Tribunalen zijn afdelingen van de Griffie verantwoordelijk voor 
veel verdedigingsaangelegenheden. Voor het aanstellen van advocaten en andere 
verdedigingsteamleden; het bepalen van de hoogte van vergoeding van door hen 
verrichtte werkzaamheden; het verlenen van toestemming  aan de advocaat om zich 
terug te trekken; en, met name bij het Rwanda Tribunaal, het nemen van disciplinaire 
maatregelen bij onprofessioneel gedrag van advocaten.  

Personeelsleden van de Griffie, inclusief de Griffier, zijn lang niet altijd 
juristen en hebben veelal geen ervaring in de advocatuur. Hun beslissingen wekken 
regelmatig weerstand op bij advocaten. Beslissingen lijken soms arbitrair, met name 
waar de advocaat of het verdedigingsteamlid van de eerste keuze wordt geweigerd. De 
Kamers van Berechting moesten soms ingrijpen in deze kwesties om een eerlijk proces 
te garanderen. Bovendien ondersteunt dit centrale administratieve orgaan ook de 
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Kamers van berechting en het Bureau van de Aanklager. De Griffie is daarom niet het 
meest aangewezen orgaan om te belasten met deze verdedigingsaangelegenheden. 

De internationale strafhoven die na de ad hoc Tribunalen zijn opgericht 
hebben vrijwel allemaal een apart verdedigingslichaam in het leven geroepen. Het 
Speciale Gerechtshof voor Sierra Leone heeft een zogenaamd ‘Office of the Principal 
Defender’ (OPD) ingesteld. De OPD is niet als orgaan in het statuut opgenomen. Aan 
het hoofd van de OPD, de ‘Principle Defender’, is een aantal taken toebedeeld die bij de 
ad hoc Tribunalen door de Griffier worden uitgeoefend. Echter, de OPD valt 
uiteindelijk onder de Griffie en kan hierdoor worden overruled. Ook hier hebben de 
Kamers van Berechting de Griffier wel eens tot de orde moeten roepen om een 
eerlijke procesgang te garanderen. Terecht is er van afgezien om dit lichaam te laten 
bestaan uit een aantal advocaten die de verdediging op zich zouden nemen van alle 
verdachten. Aangezien vrijwel alle zaken die dit Speciale Gerechtshof behandelt 
onderlinge samenhang vertonen, zou dat snel tot belangenverstrengeling hebben 
kunnen leiden.  

Het verdedigingsbureau van het Internationale Strafhof, het ‘Office of Public 
Counsel for the Defence’ (OPCD), is ook niet in het Statuut opgenomen en valt eveneens 
onder de Griffie. De OPCD biedt ook inhoudelijke juridische ondersteuning aan 
verdedigingsteams en organiseert jaarlijks een bijeenkomst voor alle advocaten die 
staan ingeschreven op de lijst van de griffier. De Griffie is nog steeds verantwoordelijk 
voor het aanstellen en budgetteren van de verdediging. Een speciale ‘Legal Aid 
Commission’ adviseert de Griffier op zijn verzoek over de toebedeling van financiële 
middelen aan de verdediging. Helaas wordt van deze commissie niet bij elk dispuut 
over financiering gebruik gemaakt.  

Al met al speelt dus bij al deze strafhoven de Griffie een belangrijke rol in de 
toebedeling van rechtsbijstand voor verdachten. Het is belangrijk dat er goed op wordt 
toegezien dat deze zijn positie niet ten koste van de verdediging misbruikt. Het geven 
van vergaande verantwoordelijkheden over de verdediging aan personeel dat niet 
juridisch is geschoold kan leiden tot onredelijke beslissingen over aanstellingen van 
advocaten en over de toebedeling van middelen, bijvoorbeeld voor het doen van 
onderzoek naar bewijs. Een verdedigingsorgaan dat niet onder de Griffie valt, en is 
opgenomen in het statuut, zoals bij het Speciale Tribunaal voor Libanon het geval is, 
heeft de voorkeur. Het efficiënt faciliteren van de verdediging gebeurt het beste door 
een orgaan dat zich exclusief met verdedigingskwesties kan bezighouden. Gelukkig 
lijken vrijwel alle recentelijk opgerichte internationale strafhoven tot dit inzicht te zijn 
gekomen.  

Advocaten kunnen ook zichzelf organiseren in ‘bar associations’. Het 
Joegoslavië Tribunaal stelt lidmaatschap van de ‘Association of Defence Counsel practising 
before the International Criminal Tribunal for the Former Yugoslavia’ (ADC-ICTY) verplicht. 
De advocaten van het Rwanda Tribunaal hebben de ‘Association of Defence Advocates 
before the ICTR’ (ADAD) opgericht. Lang niet alle advocaten zijn lid. Ook het 
lidmaatschap van de International Criminal Bar Association (ICB) van de ICC is op 
vrijwillige basis. Bar associations kunnen een belangrijke functie vervullen als 
communicatie kanaal met de verschillende organen van internationale strafhoven. Ook 
zouden zij trainingen en andere inhoudelijke ondersteuning kunnen geven aan 
advocaten. Verder reikende verantwoordelijkheden zoals voor het aanstellen van 
advocaten gaan misschien te ver, met name wanneer lidmaatschap vrijwillig is. Maar 
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bar associations moeten wel in staat worden gesteld te participeren in disciplinaire 
procedures tegen advocaten. Bovenal kunnen zij zich nuttig maken als klankbord voor 
de verdediging en door internationale hoven te adviseren over verdedigingsaspecten. 
Strafhoven dienen de verdediging serieus te nemen en hen hiertoe gelegenheid te 
verschaffen. 
 
 

DEEL II PROCEDURELE PERSPECTIEVEN 
 
  

INTERNATIONAAL STRAFRECHT IN PERSPECTIEF 
 
De aard van het procesrecht is bepalend voor de bewegingsruimte en functie van de 
verdediging in een strafzaak. Deel II onderzoekt de aard van het processysteem van 
internationale strafhoven aan de hand van procesmodellen ontwikkeld door 
rechtstheoreticus Mirjan Damaška in zijn boek ‘The Faces of Justice and State Authority’. 
Damaška betoogt dat de doelstellingen die staten nastreven invloed hebben op de aard 
van het procesrecht.  

Damaška’s ‘policy-implementing’ en ‘conflict-solving’ modellen vertonen belangrijke 
overeenkomsten met het Continentaal-Europese civil law respectievelijk het Anglo-
Amerikaanse common law. Dit hoofdstuk laat zien dat niet alle doelstellingen die 
internationale strafhoven nastreven stroken met hun op het common law gestoelde 
procesrecht. 

In het policy-implementing model is de verdachte object van de procedure en van 
het gerechtelijk onderzoek dat als doel heeft om de waarheid aan het licht te brengen. 
De verdachte wordt gezien als deposito van waardevolle informatie. Het systeem 
brengt een paternalistische inslag met zich mee. Een proces dient vaak het algemeen 
belang. De advocaat heeft zich niet te mengen in het onderzoek van de 
staatsautoriteiten en heeft vooral in de onderzoeksfase weinig bewegingsruimte. De 
advocaat dient de rechten van de verdachte te bewaken en te controleren of de staat 
geen misbruik maakt van haar machtspositie.  

In het conflict-solving model is het proces een manier om twee partijen de 
mogelijkheid te bieden om hun conflict op een gestructureerde manier op te lossen. In 
strafzaken mogen de aanklager en de verdachte daarom ieder hetzelfde arsenaal uit de 
kast halen om hun zaak zo goed mogelijk aan de lijdelijke rechters te presenteren. 
Eigen onderzoek door de verdediging en een actieve proceshouding zijn onontbeerlijk. 
Niet het ontrafelen van de waarheid is het hoogste doel, maar het oplossen van het 
conflict tussen de twee partijen. De verdachte is geen object van de procedure, maar 
een volwaardige procesdeelnemer. Hij geniet meer autonomie dan in het policy-
implementing model. 

Als de doelstellingen van een rechtssysteem niet stroken met het gehanteerde 
procesmodel, kan dit volgens Damaška spanningen tot gevolg hebben die aan het 
verwezenlijken van de doelstellingen in de weg staan. Wanneer een verdachte veel 
ruimte krijgt om zijn eigen invulling aan zijn proces te geven, kan dit het bereiken van 
een algemeen doel als waarheidsvinding bemoeilijken. 

Het processysteem van de ad hoc tribunalen is hybride, maar komt grotendeels 
overeen met het processysteem van het conflict-solving model. De aanklager en de 



 

 285 

verdediging presenteren ieder hun zaak op de zitting aan de rechters die van tevoren 
geen uitgebreid dossier hebben geraadpleegd. De partijen verhoren ter zitting elkaars 
getuigen. De rechters zijn tamelijk passief.  

Internationale strafhoven streven verschillende ‘hogere’ doelstellingen na. Zo 
zijn de ad hoc Tribunalen door de VN Veiligheidsraad opgericht om verzoening te 
bewerkstelligen in Rwanda en het voormalige Joegoslavië. Ook refereren rechters er 
regelmatig aan dat de processen ontrafelen wat zich tijdens de conflicten in deze 
regio’s afspeelde. Het achterhalen van de waarheid wordt belangrijk gevonden. Maar 
een weergave van de geschiedenis bewerkstelligen lijkt geen doel op zich. Het is 
slechts een gunstig geacht gevolg van internationale strafprocessen. Al met al lijken de 
‘hogere’ doelstellingen van internationale strafhoven niet bijzonder de bovenhand te 
hebben over doelstellingen die nagestreefd worden in elk strafproces, zoals retributie, 
vergelding en een eerlijk proces. Daarom is een overstap naar een meer op het policy-
implementing model geënt processtelsel niet noodzakelijk. 

De verdediging voor international strafhoven is meestal toegerust op een 
redelijk autonome en actieve rol. Zo hebben de verdedigingsteams bij het 
Internationale Strafhof, het Speciale Gerecht voor Sierra Leone en de ad hoc 
Tribunalen één of meer investigators tot hun beschikking om eigen onderzoek te doen 
en bewijs te verzamelen. Dat een eventuele spanning tussen de doelstellingen van 
internationale strafhoven en hun processysteem zich laat vertalen naar problemen 
voor de positie van de verdediging is voorstelbaar. Naarmate rechters zich 
bijvoorbeeld actiever opstellen om de waarheid naar boven te halen en zich zouden 
mengen in een zorgvuldig door de verdediging voorbereide ondervraging van een 
getuige, kan dit de verdedigingszaak schaden. In hoeverre de verdediging 
gecompenseerd wordt waar verdedigingsbelangen worden geschaad doordat de 
verdediging beperkter gelegenheid tot autonoom handelen heeft dan de aanklager, 
wordt nader onderzocht in hoofdstuk V. Deel III beziet meer in het algemeen of de 
rol die toegedicht wordt aan advocaten in het internationale strafproces strookt met de 
aard van dat proces. 
 
 

DEEL III 
DE ROL VAN DE ADVOCAAT IN DE INTERNATIONALE STRAFRECHTPRAKTIJK 
 
 

EQUALITY OF ARMS 
 
Om aan het beginsel van 'equality of arms' (letterlijke vertaling: gelijkheid van wapenen) 
tussen de aanklager en de verdediging te voldoen, dient de verdediging voldoende in 
de gelegenheid te worden gesteld om haar zaak op gelijke voet met de aanklager aan de 
rechters voor te leggen. Dit beginsel verlangt geen exacte gelijkheid van partijen. Een 
verschil in financiële middelen of in personeel veroorzaakt doorgaans geen strijdigheid 
met dit beginsel. Volgens de mensenrechtenjurisprudentie vereist het beginsel dat 
iedere procespartij een redelijke kans krijgt om zijn zaak te presenteren en dat geen 
partij substantieel in het nadeel komt ten opzichte van de andere. Processuele 
evenredigheid tussen de verdediging en de aanklager is belangrijk in het adversaire, 
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twee-partijen-processtelsel van de ad hoc Tribunalen. Dit hoofdstuk analyseert of het 
equality of arms beginsel afdoende gewaarborgd wordt door internationale strafhoven.  

Toch schenkt dit hoofdstuk ook aandacht aan andere dan procedurele 
aspecten waarin de aanklager en de verdediging van elkaar verschillen. Leden van 
verdedigingsteams genieten bijvoorbeeld minder bescherming in de zin van bijzondere 
privileges en immuniteiten dan aanklagers en rechters van internationale strafhoven. 
Dit kan een belemmering zijn voor de verdediging om zelf onderzoek op de plaats 
delict uit te voeren. Ook heeft het Bureau van de aanklager een groter aantal 
investigators om onderzoek te doen en bewijs te verzamelen en hiervoor een groot 
budget. Dit verschil is onvermijdelijk aangezien op de aanklager de bewijslast rust. Hij 
dient de aanklacht volledig te onderbouwen en krijgt van de rechters niet het voordeel 
van de twijfel als zijn bewijs niet sluitend is. Wel is het problematisch dat de aanklager 
ook tijdens het proces bewijs blijft verzamelen. De immense hoeveelheden 
bewijsmateriaal zijn voor de verdediging al moeilijk te verwerken en tegenbewijs 
verzamelen is voor de verdediging naarmate het bewijs later binnenkomt soms 
ondoenlijk. 

Wat betreft de gelijkheid van procedurele mogelijkheden bepaalden de 
rechters van het Joegoslavië Tribunaal dat er proportionaliteit in acht genomen moet 
worden voor het bepalen van het aantal zittingsdagen om de zaak te presenteren en 
het aantal getuigen om ter zitting te presenteren. Als de verdediging niet de kans krijgt 
om een evenredig aantal getuigen te presenteren als de aanklager of aanzienlijk minder 
tijd toebedeeld krijgt, is zij in haar belangen geschaad. 

Volgens de rechters van de ad hoc Tribunalen verlangt het equality of arms 
beginsel niet dat de verdediging gecompenseerd moet worden als zij wordt belemmerd 
in het verzamelen van bewijs, doordat bijvoorbeeld staatsautoriteiten medewerking 
weigeren. De rechters kunnen staten slechts sommeren hun verplichting tot 
medewerking na te komen. Geven staten hieraan geen gevolg, en ondervindt de 
verdediging hiervan nadeel, dan behoeft dit volgens de rechters geen compensatie. 
Deze ‘liberale’ interpretatie van het beginsel van equality of arms is nadelig voor de 
verdediging. Al kunnen rechters staten niet tot nakoming dwingen, compensatie in de 
vorm van bewijsuitsluiting of strafvermindering zou beter op zijn plaats zijn, aangezien 
het in het procesmodel van de ad hoc Tribunalen essentieel is dat de verdediging in 
staat is om zelf bewijs te verzamelen.  

De ad hoc Tribunalen hanteren bovendien uitzonderingen op de regel die de 
aanklager nopen tot het verlenen van inzage in door haar verzameld bewijs. De 
aanklager is niet verplicht inzage te geven in vertrouwelijk materiaal van een officiële 
instantie die deze informatie niet openbaar wil maken. De rechters van het 
Internationale Strafhof daarentegen zien het terecht als een ontoelaatbare inbreuk op 
de rechten van de verdediging als door de aanklager op grote schaal vertrouwelijk 
bewijsmateriaal wordt achterhouden. Tegen onzichtbaar bewijsmateriaal valt moeilijk 
effectief verweer te voeren. Bovendien bestaat hierdoor de kans dat aan de verdediging 
ontlastend materiaal wordt onthouden.  
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REGULERING VAN GEDRAGS- EN TUCHTRECHT 
 
Dit hoofdstuk onderzoekt de normen voor professioneel gedrag van advocaten en de 
effectiviteit van het tuchtrecht van internationale strafhoven.  

De internationale context kan bijzondere ethische problemen voor advocaten 
met zich meebrengen. Hoe moeten advocaten handelen wanneer ze door hun cliënt 
geïnstrueerd worden om niet te verschijnen in de rechtszaal terwijl de rechters hen 
manen deze instructies naast zich neer leggen? Om deze vraag te beantwoorden is van 
belang om te weten in hoeverre advocaten zich voor een internationaal tribunaal 
dienen op te stellen als zogenaamde 'officers of the court’ die in zo’n geval de rechters 
zouden moeten gehoorzamen. Advocaten uit het Anglo-Amerikaanse rechtssysteem 
zullen hier doorgaans minder moeite mee hebben dan advocaten uit een Continentaal-
Europees rechtssysteem. Het niet handelen naar de instructies van een cliënt kan 
indruisen tegen hun nationale gedragsregels.  

Advocaten zijn vaak aan hun nationale gedragsregels gebonden terwijl ze 
voor een internationaal strafhof optreden, naast de gedragsregels van internationale 
hof. Daarom moeten internationale strafhoven normen opstellen die voor elke 
advocaat duidelijk en ook hanteerbaar zijn. Er zal soms bijzonder begrip opgebracht 
moeten worden voor de invloed van de achtergrond van een advocaat op het nemen 
van beslissingen over gedragsrechtelijke dilemma’s. 

Wanneer advocaten zich onprofessioneel en onbehoorlijk gedragen, dienen er 
gepaste maatregelen te worden genomen. Advocaten krijgen voor internationale 
strafhoven soms te weinig ruimte om invulling aan hun nog niet geheel 
uitgekristalliseerde rol te geven. Met name waar een advocaat een bijzondere positie 
vervult, zoals als een ‘ad hoc counsel’ in de vroege onderzoeksfase bij het Internationale 
Strafhof, dienen internationale strafhoven enigszins coulant te zijn als de advocaat de 
grenzen van zijn  mandaat opzoekt.  

Internationale strafhoven hanteren verschillende procedures om 
onprofessioneel gedrag van advocaten aan te pakken. Bij het Rwanda Tribunaal kan de 
Griffier disciplinaire maatregelen opleggen aan advocaten. Het Joegoslavië Tribunaal 
heeft een apart disciplinair orgaan ingesteld waarin ook advocaten zitting hebben. Ook 
rechters kunnen ingrijpen bij wangedrag. Advocaten kunnen een waarschuwing krijgen, 
geschorst worden of zelfs van hun zaak en van de lijst van potentiële advocaten 
verwijderd worden. Wanneer rechters een ingediende motie bestempelen als onnodig 
(frivolous), dan worden de kosten voor het maken en indienen hiervan niet vergoed. 
Voor zeer ernstig onprofessioneel gedrag, zoals het beïnvloeden van getuigen, is er de 
‘contempt of court’ procedure. Deze procedure is vergelijkbaar met een strafzaak en wordt 
voor de Kamer van berechting gevoerd. Ook is de procedure inmiddels omkleed met 
de nodige waarborgen, zoals een duidelijke aanklacht en voldoende bewijs. Hier 
kunnen zelfs vrijheidsstraffen worden opgelegd. 

De ad hoc Tribunalen hebben bijzonder veel aandacht aan het probleem ‘fee-
splitting’ besteed. Zodra bij de ad hoc Tribunalen het vermoeden rees dat verdachten 
hun advocaten zouden uitkiezen op hun bereidheid hun honorarium met hen te delen, 
fee splitting, werd hiernaar een onderzoek ingesteld. De financiële vergoeding die 
advocaten voor hun diensten ontvangen is niet van hun nationaliteit afhankelijk. Voor 
sommige advocaten is het veel lucratiever om een verdachte voor een internationaal 
tribunaal bij te staan dan in hun nationale stelsel, zelfs als ze wat van hun gage aan hun 
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cliënt af zouden staan. Toch leverde het onderzoek nauwelijks bewijs op voor het 
bestaan van deze praktijk. 

De ad hoc Tribunalen namen desondanks een belangrijke uitzondering op de 
geheimhoudingsplicht van advocaten in de gedragsregels op. De advocaat werd 
verplicht om de Griffier in te lichten over fee-splitting verzoeken van zijn cliënt. Deze 
meldplicht is mijns inziens een ontoelaatbare inbreuk op de geheimhoudingsplicht. De 
vertrouwensband tussen de advocaat en zijn cliënt kan hierdoor onherstelbaar worden 
aangetast. Een duidelijke gedragsregel die bepaalt dat de advocaat op dergelijke 
verzoeken niet in mag gaan volstaat. Als behartiger van rechtsbelangen moet de 
advocaat vertrouwd worden zich aan de gedragsregels te houden. Alleen voor 
uitzonderlijk ernstige zaken als een op handen zijnde moord die voorkomen kan 
worden, mag de geheimhoudingsplicht wijken. Het Internationale Strafhof heeft dit 
tijdig ingezien en heeft de meldplicht uit haar gedragsregels weggelaten. Fee-splitting 
moet niet te ruim worden uitgelegd. Het moet bijvoorbeeld mogelijk zijn om 
gedetineerde cliënten van materiaal te voorzien om hun proces mee te helpen 
voorbereiden. 
 
 

EEN VERDACHTE BIJSTAAN DIE ZICHZELF WIL VERDEDIGEN 
 
Vragen en problemen omtrent het recht van de verdachte om zijn eigen verdediging te 
voeren spelen bij internationale strafhoven regelmatig op, zoals ook nu in de zaak 
Karadžić en Tolimir. De statuten van internationale strafhoven kennen verdachten dit 
recht toe. Het is echter geen absoluut recht.  

De benadering van dit recht verschilt per rechtstraditie. In veel Continentaal-
Europese landen is procesvertegenwoordiging verplicht in juridisch ingewikkelde 
strafzaken. Als een verdachte er in het Anglo-Amerikaanse rechtssysteem bewust voor 
kiest zelf zijn verdediging te voeren, dan mag dat, mits hij hiervan de nadelige 
consequenties op de koop toeneemt.  

In het overwegend Anglo-Amerikaans processysteem van de ad hoc 
Tribunalen beschikken de rechters niet over een uitgebreid dossier. Ze moeten het 
hebben van de argumenten en het bewijs door partijen aangedragen op de zitting. Het 
Joegoslavië Tribunaal stelde in de Milošević zaak eerst ‘vrienden van het hof’ (amici 
curiae) aan. Van beroep waren deze amici advocaten. Dit zorgde ervoor dat ervaren 
advocaten de rechters informeerden over verdedigingsaspecten, zonder dat zij namens 
de verdachte hoefden te spreken. Als de rechters tegen de wil van de verdachte in een 
advocaat aanstellen, waarmee de verdachte weigert samen te werken of zelfs maar te 
communiceren, dan is de waarborgende functie van zo’n advocaat hoofdzakelijk fictief. 
Het recht van de verdachte op een effectieve verdediging komt hierdoor in gevaar. 
Een advocaat kan iemand niet effectief representeren zonder enige instructies over de 
gewenste strategie en over de inhoud van de verdedigingszaak.  

Vanwege de verslechterende gezondheid van Milošević die het proces enorm 
vertraagde, werden dezelfde vrienden toch als advocaten aangesteld. Zij vochten 
vervolgens hun eigen aanstelling aan. Uiteindelijk werden de advocaten weer op non-
actief gesteld om Milošević alsnog de nodige ruimte te laten, met alle gevolgen van 
dien.  
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Een andere Kamer van Berechting stelde in de zaak van Vojislav Šešelj een 
“stand-by” advocaat aan, om te kunnen inspringen als Šešelj zijn recht op het voeren 
van zijn eigen verdediging zou verspelen. Šešelj is herhaaldelijk berispt voor zijn 
onhoffelijke gedrag, maar steeds als hem het recht zijn eigen verdediging te voeren 
werd ontnomen, kreeg hij dit in hoger beroep weer terug. 

Het is noodzakelijk dat internationale strafhoven processen efficiënt voeren. 
Een leek behoeft meer tijd en instructie voor zijn verdediging te voeren dan een 
gekwalificeerd advocatenteam. Maar het zelf voeren van de verdediging mag voor een 
verdachte geen vrijbrief zijn om alle procedurele voorschriften die voor een advocaat 
gelden aan zijn laars te lappen. Rechters moeten ook verdachten houden aan de 
procedurele spelregels en niet teveel ruimte laten aan hun grillen, zodat hun processen 
geen politiek spektakel worden. Duidelijke regels en een goede bewaking van de 
procesorde kunnen het proces versnellen en de verdachte helpen een bewuste 
beslissing te nemen over de consequenties van zijn beroep op dit recht. 

Het is van belang een adequate en consequente aanpak te handhaven. 
Verdachten simpelweg het recht tot het zelf voeren van hun verdediging ontnemen is 
geen geschikte oplossing. Het beperkt de autonomie van de verdediging tot een 
minimum en brengt ook de verplichte procesvertegenwoordiger in een onmogelijke 
positie. Het belang van een snelle procesgang alleen rechtvaardigt dit niet.  

Het aanstellen van vrienden van het hof is een oplossing die het recht op het 
voeren van de eigen verdediging het minst in de weg staat en die ook de minste 
ethische problemen voor de betrokken advocaat met zich meebrengt. De vrienden 
spreken niet “namens” de verdachte en zijn er niet voor hem, maar om de rechters te 
voorzien van aanvullende juridische argumenten. Alleen wanneer een verdachte op 
een ontoelaatbare manier zijn eigen proces frustreert en een efficiënte afdoening van 
zijn proces onmogelijk maakt, zal een strafhof dieper moeten ingrijpen.  
 
 

CONCLUSIE EN AANBEVELINGEN 
 
Het voeren van een effectieve verdediging in het internationale strafrecht is geen 
sinecure. De zaken zijn zowel feitelijk als juridisch doorgaans erg ingewikkeld. 
Belangrijke procesrechtelijke thema’s zoals hoe om te gaan met de wens van de 
verdachte zelf zijn verdediging te voeren zijn nog steeds niet volledig uitgekristalliseerd. 
Hier kan de verdediging alleen vooruitgang boeken, als zij voldoende serieus wordt 
genomen. Rechtspolitiek speelt een rol. Maar ook nationale politiek brengt de 
verdediging soms in de problemen met name waar het de mogelijkheden betreft om 
zelf bewijs te verzamelen. 

Het concluderende hoofdstuk doet verscheidene suggesties om de positie van 
advocaten voor internationale strafhoven te verbeteren.  

Het is belangrijk om de rol van advocaten duidelijk af te bakenen, ook 
wanneer zij een verdachte bijstaan die zichzelf wil verdedigen of als zogenaamde ad hoc 
raadsman zijn aangesteld. Voor een eerlijk proces zullen advocaten in internationale 
strafzaken een reële kans moeten krijgen om zelf onderzoek te doen, ook op de locus 
delicti. Lukt dit niet, dan is compensatie geboden. 

Het is verbazingwekkend dat van potentiële advocaten op de lijst geen kennis 
van het door internationale strafhoven gehanteerde materiële recht en 



 

 290 

procesrechtsstelsel wordt verlangd. Elke jurist die voor een internationaal strafhof 
werkt, moet op de hoogte zijn van het te hanteren rechtsstelsel. Omdat internationaal 
strafrecht een uniek vakgebied is en zal verschillen van de meeste nationale stelsels, 
verdient het aanbeveling dat zowel advocaten als rechters en aanklagers een examen 
afleggen dat hun kennis hieromtrent test.  

Verder valt er op de organisatie van de verdediging het nodige op te merken. 
Internationale straftribunalen dienen een duidelijk verdedigingsbeleid te voeren waarin 
advocaten een vaste stem hebben. De organisatie van de verdediging en de verdeling 
van middelen voor de verdediging is idealiter in handen van een apart 
verdedigingsorgaan. Procedures voor het toebedelen van middelen en het aanstellen 
van advocaten of andere leden van verdedigingsteams moeten met voldoende 
waarborgen omkleed zijn, ook wat betreft beroepsmogelijkheden. Vooral waar het 
tuchtrechtelijke maatregelen betreft is participatie door advocaten met ervaring in het 
internationale strafrecht onontbeerlijk.  

Om bestaansrecht te hebben moeten internationale strafhoven in staat zijn 
tot het voeren van een eerlijk en efficiënt proces. Vooralsnog lijken internationale 
strafhoven voor wat betreft het recht op een effectieve verdediging grotendeels te 
voldoen aan de door internationale mensenrechtenverdragen gestelde normen. Toch 
zou ter voorkoming van navelstaren een mogelijkheid voor de verdediging om aan te 
kunnen kloppen bij een op nakoming van mensenrechtenverdragen toezichthoudende 
instelling, zoals het Europese Hof voor de Rechten van de Mens in Straatsburg, 
welkom zijn. De naleving van verdedigingsrechten kan hier en daar zeker 
opgeschroefd worden. Bij de ad hoc Tribunalen valt vooral de invulling van het zo 
belangrijke equality of arms beginsel wel erg in het nadeel van de verdediging. 
 
Een slotopmerking.  
Ondanks de aanbevelingen in deze studie ter verbetering van de positie van de 
verdediging voor internationale strafhoven dient niet uit het oog te worden verloren 
dat het grootste deel van de strafrechtelijk te vervolgen personen na een omvangrijk 
gewapend conflict op nationaal niveau onder handen zullen worden genomen. 
Vanwege de beperkte capaciteit van internationale strafhoven komen slechts zij die op 
het eerste gezicht de meeste verantwoordelijkheid dragen in aanmerking voor 
internationale berechting. Het is moeilijk te waarborgen dat er op nationaal niveau 
altijd zorgvuldig wordt omgegaan met rechten van verdachten. Hierdoor dreigt 
rechtsongelijkheid. In Rwanda kregen veroordeelden voor de genocide de doodstraf. 
Dat is bij het internationale Rwanda Tribunaal geen optie.  

Zij die verantwoordelijk zijn voor gruwelijke misdaden moeten worden bestraft. 
Maar de internationale gemeenschap dient zich te realiseren dat het oprichten van 
internationale strafhoven haar niet ontheft van de verantwoordelijkheid om er op toe 
te zien dat iedere verdachte, waar ook, een eerlijk proces en een adequate verdediging 
krijgt. 
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- ICTY Tr. Ch., Order for Severance and Combined Case Number, Kunarac et al 
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May 1998 (Decision on Motion for Joinder of Accused) 

Limaj et al. (Case No. IT-03-66) 
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- ICTY App. Ch., Decision on Interlocutory Appeal on Motion for Additional 
Funds, Dissenting Opinion of Judge David Hunt, Milutinović, Ojdanić and Šainović 
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97-25/1-PT), 16 October 2003 
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 314 
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and IT-94-1-Abis), 26 January 2000 
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 315 
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- ICTR Tr. Ch. I, Decision on Admission of Statements of Deceased Witnesses, 
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Separate Opinion of Judge Shahabuddeen, Barayagwiza (Case No: ICTR-97-19-
AR72), 31 March 2000 
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- ICTR Tr. Ch., Judgement and Sentence, Kambanda (Case no. ICTR 97-23-S), 4 
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- ICTR App. Ch., Decision on Prosecutor's Interlocutory Appeal of Decision on 

Judicial Notice, Karemera, Ngirumpatse, and Nzirorera (Case No. ICTR-98-44-
AR73(C)), 16 June 2006 

- ICTR Tr. Ch. III, Decision on Defence Motion for Request for Cooperation to 
Government of Rwanda: MRND Videotape - Article 28 of the Statute of the 
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- ICTR Tr. Ch. II, Decision on Defence Oral Motion for Adjournement [sic] of the 
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