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                                      CHAPTER XXIII 
 
 
 
 
                                MUTUAL ADVANTAGE  
 
 
 
1. Introduction: morals by agreement 
 
Gauthier is a representative of a Hobbesian approach to 
contractarian theory. He shares Hobbes' vision on mankind 
that man by nature and necessity is an appropriator. To 
appropriate is to acquire property. Exchange of property is 
the primary function of the market. Here the appropriators 
contract with one another to maximize their utility. Hence, 
within society the primary relationships among appropriators 
are contractual. The contractarian conception of social 
relationships and the appropriative conception of human 
activity are mutual supporting.  
  Gauthier claims to defend the traditional conception of 
morality as a rational constraint on the pursuit of individual 
interest. He rejects the idea that there is a distinction between 
prudential and moral reasoning; between asking ‘what is it in 
my interest to do’ and asking ‘what ought I to do’. The idea 
that there is a distinct mode of moral reasoning is, he 
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suggests, a hangover from religious thinking.368 Morality is 
just a set of rational, impartial constraints.369 Can we 
introduce morality if we think of human beings with only the 
apparatus of rationality? Gauthier answers this question 
affirmatively. It offers the only plausible way of defending 
morality against the fate of religion. “[T]o provide principles 
for rational choice (....), morality must be itself the object of 
rational agreement.” (Gauthier, 1988a, 189) First, we must 
require that morality be developed as part of rational choice. 
Second, we must specify a way of developing morality in 
agreement and compliance. The rationality of agreement is 
established in a hypothetical premoral situation, whereas the 
rationality of compliance is determined in the actual situation 
of the agent. 
  From Gauthier’s point of view morality arises from market 
failure. The first step in making this claim is to show that the 
perfect market, were it realized, is a morally free zone. The 
perfectly competitive market presupposes private ownership 
of all products and factors of production. A condition of 
perfect competition is the absence of externalities. His main 
argument is that in a perfectly competitive market mutual 
advantage is assured by the unconstrained activity of each 
individual in pursuit of his own satisfaction, so that there is 
no place, rationally, for constraint.370  

                                                
368This reflects the point of view that Anscombe defended in 1955. (see 
Ch. XV) 
369 Gauthier recognizes that there are alternative views of morality. We 
could link morality with self-understanding or think that it arises from 
our sympathetic identification with our fellows, which identification 
functions as constraints on our self-interested actions. We could also 
believe that the concern of moral theory is to systematize the practices of 
making moral judgements and to give us a deeper understanding of what 
moral justification is. (Gauthier, 1991a) Gauthier endorses this third view. 
370 Each individual enjoys all the liberties; there is no compulsion or 
constraint. Each individual receives an income exactly equal to his 
marginal contribution. There is no conflict between individual utility 
maxi- mization and Pareto optimality and thus there is no need for a 
moral constraint on individual actions. The liberty, impartiality and 
optimality of the perfectly competitive market establish its credentials as 
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In the free exchange on the market each may expect a return 
equal in value to her contribution. Thus the income each 
receives is equal to the contribution she makes or to the 
marginal value she adds. The essence of distributive justice is, 
in this view, an attribute of the inputs of the system, not its 
outputs. However, there is a proviso: market outcomes only 
are fair if they result from fair initial conditions, i.e., 
appropriately acquired factors of production. Free activity 
and certainty is sufficient to ensure that the market constantly 
moves towards an equilibrium condition. But the market 
equilibrium must also be optimal. The coincidence of 
equilibrium and optimality is necessary to the argument that 
it would provide a morally free zone.  
  Gauthier defines a 'state of nature' as a relation between any 
two persons who both act on independently selected 
principles of action, and society as that relation between any 
two persons who act on a mutually chosen principle of 
action.371 The outcome of actions performed in a state of 
nature is the natural outcome. It is evident that those persons 
for whom the outcome of social action is worse than the 
natural outcome will consider a society arbitrary. Hence a 
non-arbitrary society must improve on the natural outcome 
for everyone. If the natural outcome is optimal, then every 
alternative must be worse. A non-arbitrary society is 
therefore only possible if the natural outcome is not optimal. 
The social outcome must be a Pareto-improvement. Gauthier 
believes that the market may fail in two respects: free riding 
on public goods and parasitism because of externalities. It is 
because of these two market failures that a moral zone, a zone 
of justice, in which these failures are eliminated, is needed. 
This is the zone of mutually beneficial cooperation. It is 
governed by the principle of justice, of "not taking advantage 

                                                                                                           
a morally free zone. (For a critical comment, see Bowles and Gintis, 1990, 
1993; Hausman, 1989) 
371 In a state of nature agents are straightforward utility maximizers, in 
society they intend to maximize a cooperative surplus. 
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of one's fellows, not to seek free goods or to impose 
uncompensated costs, provided that one supposes others 
similarly disposed." (Gauthier, 1986, 113)   
  Moral principles are the object of full voluntarily ex ante 
agreements among rational people. The rational principles for 
making choices include some that constrain the actor, 
pursuing his own interest, in an impartial way. These are 
identified as moral principles. Constraints are rational when 
everyone's following self-interest would be harmful to 
everyone. From this point of view "to choose rationally, one 
must choose morally." (Gauthier, ib., 4) Gauthier takes the 
utility maximizing conception of rationality as the natural 
standard, but provides for its rational replacement by the 
concept of constraint maximization. On the contractual view 
of Gauthier, it is evident that people should enter into 
contractual relations only with those with whom cooperation 
will be profitable and thus only with people who also have 
the disposition of constrained maximization.  
  In an overview Gauthiers mentions five concepts that are 
central to his analysis: the idea of the market as a morally free 
zone; the principle of minimax relative concession; 
constrained maximization; the Lockean proviso and the 
Archimedean point. (Gauthier, ib., 13ff) 
  I shall discuss these concepts in the sections to come, after I 
have given some more details about Hobbesian 
contractarianism. Hereafter, I begin with describing the initial 
bargaining position. In this context I shall discuss the 
acquisition of resources and the Lockean proviso. With this, I 
will have cleared the way for a discussion of the market as a 
morally free zone. Next, I discuss the case in which the 
market is not perfect and people have to overcome these 
imperfections by cooperating. They have to agree on a 
principle that will make cooperation mutually advantageous. 
This is the principle of minimax relative concession. To 
ensure cooperation people must constrain themselves and be 
able to exclude straightforward maximizers from 
cooperation. After I have described the essential features of 
Gauthier’s theory, I proceed with section 7 in which the critics 
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of Gauthier have the floor. In the following section I describe 
Gauthier’s Archimedean point. And in the concluding section 
I evaluate his moral theory. 
 
2. Hobbesian contractualism 
 
Gauthier endorses Hobbes’ theory of the social contract. In 
this theory relations among people are of two kinds: either 
they are relations of hostility (this defines the state of nature) 
or they are relations based on contracts (this defines the state 
of society).  
  In Hobbes’s contractarian tradition a person is a rational 
agent if and only if he acts to fulfil his ends as far as possible. 
When human activity is seen as appropriative, then a person 
is a rational agent when he acts to appropriate as much as 
possible, and this entails the individualistic utility 
maximizing conception of rationality. On the market they 
exchange goods and services; occasionally there are conflicts, 
which must be regulated through contracts. Conflicts also 
arise because the market is not perfect, for instance because 
there are externalities. Individual appropriators must enter 
into contractarian relations to resolve these conflicts and to 
bring about a better state of affairs than the natural outcome. 
But agreement is only possible given some assurance that the 
agreement will be honoured. This assurance presupposes 
internal constraints and these constraints contradict the 
requirement of individual utility maximization. This is the 
point in which the social contract theory seems to collapse 
into incoherence. What is needed is that persons who begin 
as individual utility maximizers will find it rational, on 
individualistic maximizing grounds, to change their very 
conception of rationality and come to adopt a conventional 
standard of right reason, which Gauthier terms constrained 
maximization.  
  Hobbes viewed morality as a human made institution. 
"Hobbes seeks to explain the existence of morality in society 
by appealing to the convention-creating activities of human 
beings, while arguing that the justification of morality in any 
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human society depends upon how well its conventions serve 
individual desires. (..) Hobbes moral theory invokes both 
actual agreement (i.e., conventions) and hypothetical 
agreements (which involve considering which conventions 
should be mutually agreeable)." (Hampton, 1991, 36) Hobbes 
emphasized that a society cannot require that a rational 
person will enter into a contract if it afforded her no 
expectation of benefit. 
  To realize cooperative interaction between agents there must 
be an institutional environment that does not benefit some 
persons more than others. Therefore Gauthier introduces an 
'ideal actor' who evaluates different institutional settings 
from an Archimedean point. This ideal actor must choose 
principles of social interaction that ensure full mutual benefit 
for each type of interaction. "The principles chosen from this 
Archimedean point must therefore provide that each person’s 
expected share of the fruits of social interaction be related (..) 
to the contribution he would make in that institutional 
environment most favorable to the actualization of his 
capacities and character traits and to the fulfilment of his 
preferences. (..) In this way the ideal actor relates the choice of 
a social structure to the idea of society as a single cooperative 
enterprise." (Gauthier, 1986, 264).   
 
3. The initial bargaining position 
 
Fair procedures yield an impartial outcome only from a fair 
initial position. The terms for rational cooperation include the 
requirement that each person’s initial endowments must have 
been acquired without taking advantage.372 For this reason 
Gauthier introduces a proviso. This proviso stipulates 'that it 
is not allowed to better one's situation through interaction 

                                                
372 Contrary to his point of departure Gauthier has based his theory of 
original acquisition on a modified form of the Lockean proviso. He moves 
suddenly from a Hobbesian world without moral constraints to a world 
where people recognize the Lockean proviso as a moral constraint. Thus 
his proviso is based on a moral rule that is not based on any contract. 
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that worsens the situation of somebody else'. Not taking 
advantage is a reasonable and fair constraint that natural 
interaction must satisfy in so far as its outcome provides an 
initial position for bargaining. Not taking advantage excludes 
free riders and parasites.  
   The proviso is part of the entitlement theory of justice. (see 
Nozick, 1974, 150ff) The entitlement theory says that the 
question whether a distribution is just depends upon how it 
came about. This theory consists of three sub-principles. The 
first is the original acquisition of holdings, the appropriation 
of unheld things. The crucial point is whether the 
appropriation of an unowned object worsens the situation of 
others.373 This principle of justice in acquisition became 
known as the Lockean proviso. The second subprinciple 
concerns the transfer of holdings from one person to another. 
This is the principle of transfer. The complete principle of 
distributive justice would say simply that a distribution is just 

                                                
373 Nozick mentions an argument that the proviso cannot ever have held so 
as to yield permanent and inheritable property rights. "Consider the first 
person Z for whom there is not enough and as good left to appropriate. 
The last person Y to appropriate left Z without his previous freedom to act 
on an object and so worsened Z’s situation. So Y’s appropriation is not 
allowed under the Lockean proviso. Therefore, the next to last person X to 
appropriate left Y in a worse position, for X’s act ended permissible 
appropriation. Therefore, X’s appropriation was not permissible, and so on 
and so forth to the first person A to appropriate a permanent property 
right.." (Nozick, 1974, 176) 
Nozick distinguishes two ways in which someone may be made worse off 
by another’s appropriation. First, by losing the opportunity to improve his 
situation by appropriation and, second, by no longer being able to use 
freely (without appropriation) what he previously could have used. "A 
stringent requirement that another not be made worse off by an 
appropriation would exclude the first way (..) as well as the second. A 
weaker requirement would exclude the first way, but not the second. With 
the second requirement we cannot move so quickly from Z to A, for 
though Z cannot any longer appropriate, there may still remain something 
to use as before." (Nozick, 1974, 176)  

(I have, compared with the original formulation, exchanged the first and 
the second way with regard to the consequences of the weaker 
requirement). 
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if everyone is entitled to the holdings they possess. The 
existence of past injustices -previous violations of these 
principles- raises the third sub-principle: the rectification of 
past injustices in holdings. The base line for determining how 
I affect you in terms of bettering and worsening your 
situation is determined by the outcome that you could expect 
in my absence. 374 From Gauthier’s point of view the need for 
rectification only rarely occurs. He gives the example of 
Columbus who arrives on an island and attempts to 
appropriate a piece of it. The original inhabitants argue that 
they are making full use of the island and that they consider 
his attempt to appropriate a piece as theft. Gauthier thinks 
that Columbus might plead in return that the original 
inhabitants indeed have a right in the island, but not a right to 
the island. Columbus may, moreover, argue that in his 
opinion the resources and capacities of the island are partly 
wasted. His superior technology can bring them to use and 
secure a higher living standard for all inhabitants. “If an act 
of appropriation occurs in the context of new uses that make 
possible a larger population living in greater material 
comfort, then it need involve no violation of the proviso even 
if the appropriator is an outsider.” (Gauthier, 1986, 293) The 
proviso is not violated when an intruder offers the original 
inhabitants the possibility “to participate in the course of 
human development” (ib, 296)  
  With the proviso we have provided the justification of the 
basic endowments. According to Locke one acquires 
exclusive titles to that which one mixes with one’s labour. 
The second step is to extend this right to the products of one’s 
body and one’s powers. With these steps the state of nature is 
transformed into a state where rights and duties are secured. 
The remaining steps concern the transition from natural 

                                                
374 Nozick suggests that the rectification of past injustices may be the 
justification to honour Rawls’s difference principle. For a rough rule of 
thumb in this case may be: “to organize society so as to maximize the 
position of whatever group ends up least well-off in the society.” (Nozick, 
1974, 231) 
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interaction to market interaction and cooperative interaction. 
Gauthier’s theory is not contractarian in the sense that it takes 
rights as grounded in contract. Entitlements, rights, all the 
things on which private market transactions are based, 
provide the starting point for and not the outcome of 
agreement for cooperative transactions. "They are what each 
person brings to the bargaining table, not what she takes 
from it. Rights are the basis for agreement, not the object of 
agreement." (Ib., 222) The presence of individual right and 
the reciprocal respect for individual rights is a prerequisite 
for bargaining. 
  
4. The market as a morally free zone 
 
Why does Gauthier believe that the market, be it the idealized 
perfect market, is a morally free zone? 375 Decisive from a 
moral point of view, Gauthier argues, is that the exchanges 
on the market are voluntarily and that everybody is entitled 
to reap the fruits of the exchanges in which they are engaged. 
If the initial distribution of resources is right, we can reach 
the very best state of affairs through the competitive market 
mechanism without any political interference. There is 
nothing wrong with a result in which those who produce 
more enjoy a higher income. Inequalities are largely the result 
of people’s varied capacities and motivations.376  

                                                
375 A perfectly competitive market is one in which there are so many 
buyers and sellers in each market that no one can influence prices. There is 
no room for bargaining. There are no externalities and there is no jointness 
in consumption. There is no force and fraud, and there is no failure of 
information. Adam Smith already stressed that the market requires for its 
functioning appropriate laws and institutions. This "protective legal 
umbrella" can be seen as a public good. The market relations offer several 
examples of rational moral conventions, rather than a morally free zone. 
(Buchanan, 1988, 89) Gauthier embraces the remarks of Buchanan as a 
reconceptualization of the traditional view on the social role of morality. 
Rather than seeing morality primarily as constraining, it may be seen as 
enabling. (Gauthier, 1988a, 204) But if this is his opinion, why does he keep 
on picturing the market as a morally free zone? 
376 Income inequalities cannot be attributed to differences in marginal 
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Gauthier limits his view of the market as the mechanism to 
allocate resources and to distribute goods to the ultimate 
consumer. Thus he restricts the market process to the produc-
tion and consumption of private consumption goods. He 
does not refer to what happens inside organizations. And that 
is because he does not take into consideration that the market 
also extends to the labor market. The labor market differs in 
important aspects from the markets for goods and the capital 
market, in the sense that labor is inextricably connected with 
its bearer, the laborer, in a way that capital is not connected to 
its owner. This aspect is responsible for typical problems in 
the domain of incentives, discipline etc., in that in general it 
creates agency problems. In labor markets, markets perform 
disciplinary as well as allocative functions. This means that 
the de facto terms of exchange result in part from sanctions, 
surveillance, and other enforcement activities by the parties 
to the exchange themselves. 377 
Where power relations are present, coercion is usually not 
absent. Gauthier correctly states that "coercion" should not 

                                                                                                           
contributions, as Gauthier takes for granted. Marginal calculations are 
concerned with the increase of output that one extra unit of the resource 
would produce, given the amounts of the other resources. The marginalist 
calculus is not concerned with finding out who ‘actually’ produced what. 
Marginal accounting has a use in decision making regarding the use of 
resources, suggesting when it would be appropriate to apply an additional 
unit of resource and when it would not. To read in that story who actually 
produced what "is to take the marginal calculus beyond its logical limits." 
(Sen, 1985c, 16) 
377 This kind of regulation is referred to as endogenous claim enforcement. The 
need for endogenous claim enforcement arises from the principal-agent 
structure of exchanges, characterized by asymmetrical information. Bowles 
and Gintis (1990; 1993) term these kinds of transactions contested exchanges. 
They claim that endogenous enforcement gives rise to power relations 
among voluntarily participating agents, in which one of the parties is able 
to impose sanctions on the other. Contested exchange involves strategic 
behavior and the success of market institutions depends not only on their 
allocative efficiency, but also on their efficiency in enforcing claims. 
"Through the lens of contested exchange the market looks considerably 
different" [from the image of a perfect market that Gauthier pictures]. 
(Bowles and Gintis, 1993, 86) (see also chapter IX) 
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define the structure in bargaining situations, whose results 
we are to accept as morally relevant. However, Gauthier is 
incorrect in equating coercion in these bargaining situations 
with violations of the Lockean proviso. It cannot be excluded 
a priori that some structures of interaction, some bargaining 
situations, reveal coercion. When Q is drowning and P offers 
to help if Q accepts a deal, and if P claims half of Q's future 
earnings (reasoning from the maximin relative concession 
principle), and Q accepts this, then Q has been subjected to a 
coercively structured bargaining situation. (Fishkin, 1988, 48) 
"All coercively structured bargaining situations imply 'taking 
advantage'; they all involve "threat behavior" (..)" (Fishkin, 
ib., 50)378  
 
5. Bargaining and justice 
 
The features of the human situation that give rise to coope-
ration are an awareness of externalities and free riding. In 
reaching agreement on a joint strategy each individual sees 
herself engaged in a process of bargaining with her fellows. 
Bargaining gives rise to cooperative interaction but is itself 
non-cooperative. In any bargain it is necessary first to specify 
the initial bargaining position of the parties. This position fixes 
a base point from which bargaining proceeds. The bargainers 
are solely concerned with the cooperative surplus. The 
cooperative surplus is what may be gained over and above 
what would result from non-cooperative interaction. Thus we 
might propose to identify the initial bargaining position with 
the non-cooperative outcome, a prebargaining payoff. If 
cooperation is to be rational, the individuals must expect to 
receive out of the bargaining a utility that is at least equal to 
what she would expect from noncooperative interaction. 

                                                
378 Situations of mass unemployment; or situations in which a few retail 
organizations deal with numerous suppliers; or situations where 
customers are confronted with suppliers in a monoloplistic market; all of 
them could be characterized by coercively structured bargaining 
situations. 
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There are numerous ways to divide the fruits of beneficial 
social cooperation, which satisfy differentially the competing 
interests of the would-be co-operators. Selecting one of these 
principles is what one may call the contract problem. Gauthier 
argues that fully informed rational bargainers would adopt 
the principle of minimax relative concession.  
  In the first stage of the bargaining process, each party 
advances a claim. If (as is likely) these claims are 
incompatible, there is a second stage in which each party 
offers concessions to the others by withdrawing some portion 
of his original claim and proposing an alternative. Concession 
making continues until the claims are compatible, or until the 
parties are deadlocked. When is a fair outcome reached? 
According to Gauthier, rational persons will, in bargaining, 
act on a measure of relative concession, in particular on a 
principle of minimax concession. This means that the 
bargainers examine all possible outcomes and agree on the 
outcome that requires the smallest relative concession from 
the individual conceding the most. This principle may be 
formulated equivalently as a principle of maximin relative 
benefit. The relative benefit for an individual is measured as 
the proportion her actual gains over the base-point payoff 
bears to the potential gain represented by her claim.379 
Relative benefit is thus the proportion of potential benefit that 
one actually receives. Gauthier believes that the principle of 
minimax relative concession, or maximin relative benefit, is 
uniquely acceptable to every party in the bargaining 
situation. The idea of rational agreement by all persons on a 
principle demanding that the greatest concession anyone 
makes be minimized, or insuring that the smallest relative 
benefit anyone receives be maximized, addresses the demand 
for acceptability from every standpoint. "We may (...) relate 
rationality, as expressed by minimax concession, to fairness 
or justice, which we claim is captured by maximin relative 

                                                
379 The utility an agent claims is u#, the utility of the portion he will agree 
to is u, and the utility he has if he does not participate is u*. The maximim 
relative benefi is (u# - u)/ (u# - u*). (Gauthier, 1986, 136) 
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benefit." (Gauthier, 1990, 180) The principle of minimax 
relative concession (MRC) constitutes a constraint on the 
pursuit of personal maximum utility. If it can be shown to be 
a rational and impartial basis for cooperative interaction, it 
can be claimed as a moral principle. 380   
  Gauthier uses a model of bargaining that he derived from 
Nash, the Nash bargaining game. It is possible that the 
players reach a meaningful agreement, but the game also 
allows for the possibility of deadlock. Gauthier’s argument 
depends on his showing that the bargaining problems he 
analyzes have uniquely rational solutions. He starts from the 
following three ‘conditions for strategically rational choice’: 
1e each person’s choice must be a rational response to the 
choice she expects the others to make; 2e each person must 
expect every other person ‘s choice to satisfy the first 
condition; 3e each person must believe her choice and 
expectations to be reflected in the expectations of the other 
players. This is the assumption of equal rationality. The idea 
behind the third condition is that the players can replicate 
one another’s reasoning and, hence, that each must be able to 
work out what the others will expect and choose. (Gauthier, 
1986, 61)  381  
                                                
380 The outcome of the MRC principle differs from the outcome of the most 
well-known solution for bargaining problems, considered as fair, the Nash 
solution (also known as the Zeuthen-Nash-Harsanyi solution), which 
maximizes the product of each person's excess utility on the initial 
bargaining position. (see Vallentyne, 1991) 
381 This is a similar assumption as the assumption of common knowledge 
in game theory (see chapter IV). Gauthier admits that were this assumption 
inadmissible "then I should have to abandon much of the core arguments 
of Morals by Agreement." (Gauthier, 1988a, 186) The assumption of equal 
rationality is important because it allows "us to select from the many 
admissible outcomes one that is rational for each to select." (Ib., 188) Thus 
the principle of constrained maximization -the MRC- depends on this 
assumption. Sugden believes that this assumption constitutes a belief in 
rational determinacy, a belief that is not founded. (Sugden, 1990, 773) 
"Rational players will choose strategies (..) that are grounded in common 
experience. This common experience may be of conventions that divide the 
fruits of cooperation unequally and in ways that seem morally arbitrary". 
(Sugden, ib., 786) 
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Gauthier’s solution minimizes the maximum relative 
concession that any party makes. Why not divide the surplus 
according to each contribution to it? Gauthier offers two 
kinds of considerations. First, meaningful claims and 
concession are part of the nature of bargaining. Therefore a 
meaningful role is played by the initial claim. Second, the 
minimax relative concession enhances an impartial solution 
and an impartial solution is rationally acceptable and at the 
same time fair. When his defence for the principle of MRC 
fails, Gauthier admits, he must conclude that a rational 
morality is a chimera.382  
 
6. Constrained maximization 
 
The problematic element in a contractarian theory is the step 
from hypothetical agreement to actual moral constraint. Why 
should an agent accept, ex post, in the actual situation, the 
constraints agreed to ex ante? 
  Gauthier presents an argument that must show why it 
would be rational to comply. The argument depends on there 
being two kinds of agents: constrained maximizers and 
straightforward maximizers. A straightforward maximizer 
(SM) is a person who seeks to maximize his utility given the 
strategies of those with whom he interacts. A constrained 
maximizer (CM) is a person who seeks in some situations to 
maximize collectively the utilities of all the agents with whom 
she interacts. A CM has a conditional disposition to base her 
actions on a joint strategy. A CM is ready to cooperate in 
ways that, if followed by all, would yield outcomes that they 

                                                
382 Gauthier believes that the principle of MRC impartially relates each 
person’s contribution to cooperation to the benefits he receives from it. 
What does he mean by impartiality? He seems to think that there are two 
distinct, but complementary, aspects of impartiality. "The first is a 
connection between impartiality and rationality [it is not rational to agree 
with results that benefit others more than you]. (..) The second aspect of 
impartiality is a connection between impartiality and prima facie moral 
notions like fairness and justice." (Nelson, 1988, 154) Gauthier denies that 
both aspects may conflict. 



 

 

517 

would find beneficial and not unfair. Of course, in the 
"circumstances of justice" it would collectively be rational to 
comply, but it still would pay, individually, to free ride. 
Harsanyi believes that the answer to the question, will people 
comply, might well be that they will if they already assign a 
high enough 'utility' to compliance with agreements as such. 
But this would at the same time imply that they have already 
developed some inner attachment to morality. (Harsanyi, 
1987, 343) If Gauthier does not want to make such a 
presupposition, the answer to the question 'will they comply' 
can only be 'maybe they will'. Gauthier tried to solve the 
problem of compliance by formulating the condition that a 
CM must be reasonable certain that she is among like 
disposed persons before she actually constrains herself.383 The 
ability to detect the disposition of others must, therefore, be 
well developed in a rational CM. Gauthier assumes that 
agents can easily recognize the kind of maximizer they deal 
with (the observability condition). If dispositions are 
observable then it will not help a straightforward maximizer 
to change into a constrained maximizer and renege, for others 
will be likely to foresee that and exclude him from the 
bargain.  
  Gauthier first takes agents to be transparent. Each agent is 
directly aware of the disposition of the other agents. 
Deception is impossible and nobody can be fooled. But if this 
argument were true then Hobbes' problem might never have 
arisen. For it is primarily the uncertainty about the com-
pliance of one's fellow countrymen that creates a state of war. 
Gauthier’s suggestion that constrained maximizers would 
recognize each other and exclude straightforward 
maximizers, so that only constrained maximizing pays, is felt 
to fail. Gauthier admitted that and replaced it with the 
assumption that persons’ dispositions are translucent. 
Another’s disposition cannot with certainty be predicted, but 

                                                
383 The reason is that Gauthier's notion of constrained maximization 
requires departing from the most fundamental principle of non-
cooperative game theory: never use a strongly dominated strategy. 
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merely guessed.384   
  But even this modest suggestion does not solve his 
compliance problem. We have to take into account that the 
interaction of conditional co-operators is problematic. A will 
cooperate if B will, but B will do it only if A does, and so on. 
We have the well-known problem that the probability that 
each will comply depends on the probability assigned to the 
other's compliance. Gauthier cannot convincingly argue that 
his assumptions are realistic and therefore his theory looses 
ground. The main problem is his concern to demonstrate the 
possibility of a rational morality. Rational behavior is in 
contractarian theories characterized by nontuism (mutual 
unconcern). The assumption of nontuism is required to 
ensure that morality is not affectively dependent, so that it 
speaks directly to reason and not to particular contingent 
emotions or feelings. Harsanyi believes that the problem with 
Gauthier’s approach in contrast to the utilitarianism is that, 
though both assume that people are rational and well 
informed, contractarianism accepts nontuism, while the 
second assumes that people are impartially benevolent. For 
utilitarianism, therefore, the commitment to agreed rules is 
easier to understand, whereas contractarianism has to appeal 
to either a reflective equilibrium (Rawls) or to translucency. 
(Harsanyi, 1987, 340) 
 
 
 

                                                
384 Frank's analyses, by the way, bears strong resemblance with Gauthier's 
theory about constrained maximization. Frank puts a commitment model 
against a self-interested model, or conditional cooperative agents against 
non-cooperative agents. He assumes that these characters are recognizable 
through the emotions they will display. To give the impression that one is 
reliable, people must show that they are sincere and fair. When they are 
lying they exhibit for instance uneasiness or shyness. People are driven by 
emotions. "..the commitment model stresses that cooperation is based on 
affection not on reason." (Frank, 1988, 139)  
Quite another point of view is that constrained maximers in repeated 
interactions are engaged in tit--for-tat strategies. 
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7. Gauthier and his critics 
 
Most contractarian theories specify that parties to the 
agreement are mutually unconcerned (take no interest in each 
others interests). They insist that the basic moral constraints 
on conduct apply independently of whether individuals care 
about each other. Gauthier places his agents in a non-
cooperative state of nature where rights and private property 
are recognized. Collective agreements are needed to deal 
with problems of market failure as the underprovisioning of 
collective goods and externalities. Collective agreements are 
rational because they promise Pareto improvements.   
Gauthier gives no justification in terms of justice or in terms 
of a social contract of such phenomena as the price system, 
the market exchange, property rights, or prohibitions on 
coercion and deception. They define or are extensions of the 
state of nature. Rawls does see these basic social institutions 
as a product of a social contract. The first question of social 
justice in his Theory of Justice concerns the appropriate 
principles for designing these basic institutions. The gist of 
Gauthier's objection to Rawls is that there can be no genuine 
social agreement regarding the social institutions that 
constitute the basic structure. This is the natural consequence 
of Gauthier's conceiving of the social contract as an idealized 
bargain between persons with pre-existing property rights 
(and conflicting interests). Gauthier confines his attention, 
therefore, to the agents and actors operating at the micro-
level (of the market). Although he claims that the institutions 
and practices of a just society embody the principle of the 
minimax relative concession, he does not deal with the 
macro-fulfilment of his moral principles. And even though he 
discusses the problems of free riding and externalities, he 
does not address the provisioning of public goods by 
communities. Since his analysis is almost exclusively 
confined to micro level situations he tends to neglect such 
important things as the public interest. This is not without 
consequences for what is in the interest of one group (say, 
insiders) may not be in the interest of another group (say, 
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outsiders). What may be cooperative (constrained) behavior 
on the level of a certain community (say, some firms) may be 
noncooperative in an extended community (when, for 
instance, the interests of consumers are also taken into 
account). (Buchanan, 1988, 79)  
  There are more elements in his moral theory that have 
received critical attention. Some critical points are of minor 
importance for his theory, but others cannot easily be 
disregarded. An example of the first kind is the criticism of 
the principle of minimax relative concession that is 
questioned by several authors. Nelson dismisses this solution 
as "neither supported by intuitions about the nature of 
bargaining, or by any construal of the requirements of 
impartiality." (Nelson, 1988, 155) Gauthier, though defending 
it, admits that it needs modification. For the general (n-
persons) case, this principle should be replaced by a 
lexicographic principle, which can be formulated as a 
minimax principle in relative concession. (Gauthier, 1991b, 
325) Because the principle of minimax relative concession is 
regarded as a subordinate and largely dispensable principle 
(Narveson, 1991), the main arguments of "morals by 
agreement" would remain the same if an alternative, or 
modified, 'fair and impartial' solution would be introduced. 
The fact, therefore, that Gauthier later revealed that he no 
longer wished to defend the principle of MRC because he had 
come to accept that rational bargaining would yield the Nash 
solution (Gauthier and Sugden, 1993), did not raise much 
tumult among his critics. 385 
  Gauthier subscribes in his book to a desire-based concept of 
motivation. Thomas doubted whether this is compatible with 
having a moral disposition. A desire-based theory of 
motivation cannot explain compliance with moral 
                                                
385 The fact that Gauthier abandonned the MRC so easily is surprising 
considered that he had said that 'when his defence for the principle of the 
MRC failed, then he must conclude that a rational morality is a chimera.' 
The attention of his critics for that matter was more directed at the issue of 
cooperation (constrained maximization) than at the principle of the MRC 
(the rule to divide the cooperative surplus). 
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conventions unless these conventions reflect the contents of 
the desires. "If one rejects Kantian meta-physics of the moral 
self in favour of a desire-based conception, the compliance 
with moral principles is reasonable only in the face of some 
coercive structure." (Thomas, 1988, 156) Thomas in particular 
referred to the fact that the actors in Gauthier are nontuists. 
Harsanyi joined in this aspect of Thomas' criticism. He 
discussed the possibility that nontuistic persons have a 
motivational structure that is quite different to that of persons 
who are capable of benevolent feelings towards fellow 
citizens. Defending the assumption of nontuism, Gauthier 
refered to Kant, insisting that morality cannot depend on 
particular psychological phenomena (that is affective 
emotions). But sense can only be made of this claim when one 
subscribes to the Kantian view that reasons can motivate in 
and of themselves, which Gauthier does not do.386 Therefore, 
Gauthier is forced to focus on dispositions instead. A change 
in disposition, however, is one that takes place gradually. 
"Acquiring a disposition, then, may be thought of as 
psychologically setting oneself (or one’s future self) up to 
performing the actions over which the disposition ranges 
even when, in a particular instance, it is contrary to one’s self-
interest to do so. (..) This consideration suggests that 
acquiring a disposition is rather like executing a long-range 
plan." (Thomas, ib., 169)  
  McClennen supports Thomas in his rejection of Gauthier's 
solution to the compliance problem. He proposes that we 
should approach agents as strategic decsion-makers who 
deliberate over alternative plans, i.e., sequences of choices to 
be made over time subject to various contingencies. "What is 
characteristic of such agents is that their ex post preferences 
among available actions are disciplined or shaped by what 
they judge, from the perspective of plans taken as wholes, to 
be the best plan to pursue. If agents are succesful in this 
regard, then it can be said that what they choose ex post to do 

                                                
386 Anyhow not in his Morals by Agreement. But see section 5 in chapter 
XVII. 
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is consistent with what they resolved (or planned) to do. Such 
agents can be described as resolute choosers" (McClennen, 
1988, 112) A capacity on the part of each individual to 
discipline sequences of choices to an adopted plan can suffice 
to make cooperation possible, at least in a certain range of 
cases. What works against this proposal is the separability 
condition, requiring that what determines preferences at any 
point in a sequence of decisions is what would govern 
preferences at that point where the agent to confront that 
choice de novo as a new decision problem, i.e., not against the 
background of previous decisions. 
  Gauthier responded to both McClennen and Thomas. Is a 
constrained maximizer a resolute chooser and does he violate 
the inseparability condition? Gauthier doubts that this is the 
case; for he does not believe that context dependent 
preferences are preferences at all. And, he argues,  "the 
explanatory role of preferences is indirect. Preferences 
explain plans, which in turn explain desires. Desires inform 
the preference ordering that determines her choice among 
plans. Reasons follow from selected plans, and determine her 
subsequent choices." (Gauthier, 1988a, 212) Separability is 
satisfied as a condition on preferences, but not on reasons for 
acting. An agent's reasons for acting are determined against 
the background of her rationally chosen plans. But her 
preferences remain unaffected, remaining indeed her basis 
for choosing among plans. "By distinguishing the role of 
desires and reasons I provide a richer explanatory and 
normative framework to accommodate the complexity of 
rational behavior in the face of both individual preference 
change and the mutual advantage of constraint."  (Gauthier, 
ib.) But he sees no conflict between what he suggests and the 
spirit of McClennen’s argument. However, as reasons for 
choice may change because conditions have changed, then 
the preference ordering may be adjusted. And if they are not 
adjusted, then the separability condition is violated. 387 

                                                
387 We have seen, in chapter XVII, that Gauthier at a later time changed his 
mind and wrote: “Resolute planning requires resistance to the direct 
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In response to Thomas that in absence of tuistic affections 
moral constraint would only be coercively rational, Gauthier 
answered that most interactions take place on the market and 
these interactions, in order to continue, must rest on mutually 
accepted principles. He also claims that we may suppose, " 
that rational persons characteristically come to develop 
positive affections and tuistic concerns for those whom they 
value as fellow participators in cooperative ventures 
governed by the requirements of justice. But this supposition 
can now be seen as grounded in an argument that gives no 
priority to nontuistic preferences, yet equally does not appeal 
to tuistic concerns, in explaining the rationale for morality." 
(Gauthier, 1988a, 220) This does not really answer Thomas' 
comment. 
  A subject that also aroused much controversy is Gauthier's 
division between 'contributors' and 'non-contributors'. As 
Gauthier points out, his theory has nothing to say about 
"equalizing" or "meeting needs". As far as it is concerned, "the 
rich man may feast on caviar and champagne, while the poor 
woman starves at his gate." (Gauthier, 1986, 268) In denying 
that non-contributors have any distributive rights at all, he 
rejects out of hand respecting those with whom we have no 
need of cooperating, such as elderly, retarded children and 
handicapped. Principles of justice that extend rights to those 
who cannot contribute are in his view not rational. This 
characteristic of his theory provoked the judgement that 
justice, as mutual advantage, is "radically incomplete, and to  
that extent a defective conception of justice. (Buchanan, 1990, 
238) 388 

                                                                                                           
appeal of preferences (…).” (Gauthier, 1996, 242/3) Here the status of 
preferences is quite different from the position they have in his comment 
here on McClennen. He also changed the concept of disposition for the 
concept 'intention' and argued that we have reason to do x because we 
have formed the intention to do x (see the discussion about the toxin 
puzzle in chapter XVII).  
388 Individual bargainers must not only be concerned with how much they 
get, but also reflect on the society in which they would like to live their 
lives. Gauthier's autonomous beings are not only moved ultimately by self-
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Reacting to these remarks, Gauthier put the question: does 
deliberative justification, as he calls his moral approach, 
suffice? His answer is that a morality suffices if it can pass 
three tests: "i) is it rational for each individual to dispose 
herself to act in accordance with it (the compliance test); ii) is 
it rational for each individual voluntarily to agree to it 
provided others do as well (the contractarian test); iii) if 
everyone acts in accordance with it, is the outcome optimal 
(the efficiency test)." (Gauthier, 1988b, 389) At that time he 
thought that his theory could pass this test. 
  In more recent articles Gauthier has reconsidered these 
question. First, he emphasizes that the rationale for agreed 
constraints makes no reference to the content of anyone's 
preferences. The argument depends simply on the structure 
of the interaction. (Gauthier, 1991a, 23) He specifically 
appeals to the structure of interaction made explicit in the 
prisoners' dilemma to show how constraint can be rational 
(efficient). (Gauthier, 1991b, 324) In this article he also 
stipulates, "that the key concept of his theory is not "contract", 
but "constraint" and it should be understood prior to 
introducing morality." (Gauthier, 1991b, 325/26) He explains, 
that should he publish a revised version of Morals by 
Agreement, he would first establish the rationality of certain 
constraints before introducing the prisoners' dilemma as 
revealing a structure of interaction calling for mutual 
constraint. He would emphasize that morality consists in 
constraints that are both rational and mutual. And it is here, 
at this point in his argument, that the idea of an agreement is 
needed.  
 
Has Gauthier succeeded in reconciling morality with 
rationality? Those who are sceptical toward Gauthier’s moral 
enterprise argue that moral principles cannot be deduced 
from rationality alone, and that this is the reason why 
Gauthier never succeeded in establishing moral principles 

                                                                                                           
interest, they are under no illusion about it. They publicly affirm self-
interest as fundamental to their social relations and their public reasoning. 
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without taking recourse to some kind of pre-existing 
morality. These critics come out with different examples. But 
mostly they refer to the "Lockean proviso", which excludes 
unfair initial bargaining positions and indicate the role of 
(property) rights in Gauthier's theory. Gauthier had to admit 
that rights provide the starting point for, and not the outcome 
of, agreement. The minimax relative concession principle, for 
instance, only makes sense against the background of 
independent rights of the parties concerned. Property rights 
and rules against force and fraud are essential for the 
functioning of the market. All these pre-existing rights 
undermine the enterprise of deriving morality from 
rationality. "Instead it derives morality from rationality cum 
fairness." (Kraus and Coleman, 1987, 720)  
 
8. The Archimedean point 
 
How to judge Gauthier's’ principles of justice compared to 
those of Harsanyi and Rawls? As I have done in the previous 
chapter in which I compared the average principle with 
Rawls’s principles of justice, I propose that we look at the 
hypothetical choice that grounds the moral basis of the 
selected principles. In particular Gauthier’s view on the 
question: how to characterize choice from the Archimedean 
point (Gauthier's way of referring to the ideal agent who is 
situated as if he was in the 'original position'). Harsanyi’s 
suggestion was that such a choice involves a simple extension 
of the procedure for rational choice under risk and 
uncertainty. What is peculiar to the original position is only 
the form of uncertainty  -one is uncertain about one’s 
identity. Gauthier rejects this comparison. “The Archimedean 
choice is properly conceived, not as a limiting case of 
individual decision under uncertainty, but rather as a limiting 
case of bargaining.” (Gauthier, 1986, 16) Gauthier neither 
supports the idea of viewing the impartial observer as the 
ideal agent. To suppose that a person should choose between 
social structures solely by maximizing the average level of 
preference fulfilment is to suppose, not that he should choose 
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impartially, but that he should exhibit no concern for who he 
is, that he should care not what capacities and preferences he 
has, but only that his capacities enable him to fulfil his 
preferences. 389  A choice is rational only to those able to 
identify with it, and impartial only if all are able to identify 
with it.  
  Should the ideal actor choose the lexical difference 
principle? Rawls’ appeal to the position of the least 
advantaged seems very powerful. But it does not show, 
Gauthier believes, that the principle is able to command the 
support of the more advantaged. Their position is not 
defended on the recognition of entitlement based on their 
contribution to the total product. "The difference principle 
represents, in effect, an agreement to regard the distribution 
of natural assets as a common asset." (Gauthier, ib., 249)     
  In a situation of non-agreement each person seeks to secure 
as much primary goods as possible for herself. Through 
cooperation people are able to produce more of those 
primary goods which each wants. This social surplus is that 
portion of the total quantity of primary goods that would not 
be produced without cooperation. The difference principle 
should not be applied to the total quantity of primary goods, 
but only to the social surplus. Gauthier refers to this as the 
proportionate difference principle. Rational people will accept 
principles of distribution only if its scope is restricted to the 
social surplus, for only in this way are the idea of mutual 
advantage uphold. This principle, therefore, links the idea of 
society as a cooperative venture for mutual advantage with 
justice. (Gauthier, 1990, 175) In denying to each person a right 
to his individual assets, Rawls is led to collectivize those 

                                                
389 Although the ideal actor is not aware of her identity, she is aware that 
she has an identity. "It then seems reasonable that she chooses with this in 
mind, and considers her claim on the fruits of social interaction given that 
identity. She would then choose a principle to regulate interaction in such 
a way that the particular, natural characteristics of each person, insofar as 
they affect what she accomplishes, will enter into the determination of the 
distribution of benefits. " (Gauthier, ib., 251)  
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assets. Not only utilitarians do not take seriously the 
distinction between the individuality of persons, neither does 
Rawls. 390 
  What is the role of the Archimedean choice in Gauthier’s 
analysis? "The role of the Archimedean point is to reveal the 
moral impartiality in rational agreement. Primarily it serves 
to confirm, from a moral perspective, the rational derivation 
of impartial constraints on straightforward maximization." 
(Gauthier, 1988b, 414) 
  The relevant actor in the Archimedean point is the ideal 
person. What is ideal is in large part determined by what is 
absent rather than by what is present. She is neither the 
impartial observer, nor the ideal sympathizer or the selfish 
appropriator. "The ideal actor is of course rational and 
generally informed, but she seeks her greatest utility without 
being aware of the particular circumstances in which she acts, 
the parti-cular capacities with which she acts, and the 
particular preferences for which she acts. But the ignorance of 
the ideal actor extends only to her inability to identify herself 
as a particular person within society. About the nature of 
society and its members her knowledge is as complete as can 
be. She knows the limits and variations of human capacities. 
She knows the range of feasible social structures, and the 
individual roles afforded by each." (Gauthier, 1986, 235/6) 
   

                                                
390 In his “Kantian Constructivism in Moral Theory”, Gauthier argues, 
Rawls presents the problem of Archimedean choice as the adoption of 
principles to serve as the effective public conception for a well-ordered 
society in which citizens regard themselves as moral persons characterized 
by two moral powers. A concern for justice is given and Archimedean 
choice is then to express that concern. "Rawls is led to the Kantian view 
that apart from each person’s contingent self he has a real self, the moral 
person defined by a concern with justice and the good, and this real self is 
the proper subject of all moral choice. Removing all knowledge of the 
contingent features of individual identity reveals the real self, who alone 
escapes the nexus of social determination." (Gauthier, 1986, 257) Gauthier 
denies that there is such a real self, or that it is useful as a theoretical 
construct.  
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How may we characterize choice from the Archimedean 
point? The ideal actor reasons from conditions common to all 
individuals. She considers that an actor will only interact 
when she benefits from it and expects the same attitude of all 
actors. Thus, there must be a guarantee of mutual benefits 
and this excludes that someone betters herself through 
interaction that worsens the position of others. To this end the 
ideal actor chooses the proviso as one of her principles for 
interaction. Given freedom, constrained by the proviso, the 
agreement not only promises mutual benefit but also social 
optimality and this warrant the emergence of a perfect 
competitive market. This is the basis framework from which 
the ideal actor proceeds to consider principles for interaction. 
The fruits of cooperative interaction must be distributed 
according to each's contribution and the MRC emerges.  
Social interaction must be modelled as a bargain or contract, 
acceptable to all individuals. Not having an identity of 
herself, the ideal actor takes on the identity of each 
individual. Contrary to Harsanyi she does not single out a 
representative identity, she must maintain the separate 
identities and chooses as if she were to bargain as each single 
person. 
  When we compare Gauthier’s Archimedean point with the 
original positions of Harsanyi and Rawls, then it is obvious 
that it is close to Harsanyi’s conception of the original 
position. There is a thick definition of the good and the 
suggestion of a thin veil of ignorance (or something that 
replaces it). 391 The right action in both approaches is the 
action that maximizes the good, however defined. The basic 
consideration to reject the average principle is that Gauthier 

                                                
391  Gauthier is never explicit on whether his Archimedean point requires a 
veil of ignorance. Harsanyi introduced the veil of ignorance to guarantee 
impartiality, but Gauthier has imbedded impartiality in the ideal agent. 
The choice of the ideal actor concerns the choice of the ideal social 
structure in which the expectations of benefits from cooperation are no less 
than people might receive in an alternative social structure. His imagined 
bargaining determines the scheme of cooperation. The choice of a social 
structure also brings him closer to Harsanyi than to Rawls. 
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denies the unlimited possibility of both maximizing 
individual utility and social welfare. His disagreement with 
Rawls goes much deeper. Rawls denies, in his view, agents 
the right to the fruits of their individual assets. 392 
  It looks as if the Archimedean point only serves to lend 
some prestige to the principles Gauthier proposes. The 
deductions of his principles are fully explained by his picture 
of the ideal agent, who believes that moral principles should 
support individualism and should reward personal qualities. 
This ‘economic agent’ knows what rational people care about. 
And the sole principle that people really accept in their 
interactions is a principle that connects liberty of action and 
mutual benefit, for that is the only rational principle that can 
guide cooperative interaction among non-tuist agents.  
 
9. Conclusion 
 
The concern of moral theory, as Gauthier perceives it, is to 
systematize the practice of making moral judgments and to 
give us a deeper understanding of what moral justification is. 
Gauthier's project is praiseworthy because he endeavors to 
formulate a moral theory -and its corresponding moral 
obligations- that is not grounded in religious doctrines. He 
does not share the view that there are extra moral 
foundations for moral justification. He calls this mode of 
justification, deliberative justification. Gauthier embraces the 
Hobbesian thought that morality is authoritative for us in so 
far as it advances our interests. Gauthier's project is to ground 
morality in rational agreement and rational agreement 
requires mutual advantage. In many situations persons can 
see the benefits to themselves to participate in practices 
requiring constraint on maximizing when such mutual 

                                                
392 Nozick added that Rawls was more concerned with material equality 
than with individual rights (referring to property rights). The achievement 
of such equality required coercive state institutions. How did this fit with 
Rawls concern for freedom? 
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constraint is mutually advantageous. The 'foundational crisis 
of morality' (the question whether there are moral 
imperatives) "is solved by exhibiting the rationality of 
compliance with mutual, rationally agreed constraints on the 
pursuit of desires, aims and interests." (Gauthier, 1991a, 29)  
  Deliberative justice entails the claim that only those who 
make (or at least can make) a contribution to the cooperative 
surplus have rights to social resources. Morals by Agreement is 
a truly radical and severe view.  Gauthier’s moral man is only 
devoted to prudentially undertaken affairs. He has no real 
concern for the advantages of others. Unless he expects to 
benefit, he is unwilling to accept restrictions on the pursuit of 
advantages that are intended to equalize the opportunities to 
all. In other words, he has no concern with fairness. 393 

  Equality is not a fundamental concern in morals by 
agreement. It appeals to the equal rationality of bargainers to 
show that their agreement satisfies the moral standards of 
impartiality. But impartial practices respect persons, as they 
are, the inequalities among them as well as the equalities. 
Gauthier admits that the moral constraints that are conditions 
of mutual advantage do not correspond in every respect to 
the plain duties of convential morality. The explanation is 
that morals by agreement are the morals of economic man. 
Economic man sees the moral and political orders as 
convential constraints, curbing the natural expressions of his 
desires. Economic man is an appropriator. His favoured 
habitat is the perfectly competitive market. He is only 
concerned with society as an instrument or tool for the 
attainment of his personal ends  -a tool that he must share 
with his fellow citizens. 

                                                
393 Gauthier's theory shares an implicit feature of Hobbes' theory, namely, 
that human beings regard each other as being merely of instrumental 
value. "This shows that Hobbesian moral contractarianism fails in an 
important way to capture the nature of morality. It seems to be a feature of 
moral life that we regard human beings, whether or not she is 
instrumentally valuable, as always intrinsically valuable." (Hampton, 1991, 
49)  
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From Gauthier's point of view there are two domains of 
justice: one prohibits taking advantage and the other is 
concerned with the cooperative provision of mutual benefits. 
Whatever force moral claims have derives entirely from their 
role in overcoming the problem of reconciling individual 
maximizing action with Pareto-optimality. Gauthier deviates 
from Hobbes' moral theory by arguing that moral constraints 
do not have to be external and coercive, but that they can also 
be implemented spontaneously. The core of Gauthier’s moral 
theory consists in arguing that 1e rational agents will accept 
constraints on their behaviour; 2e they will rationally comply 
with these constraints. Gauthier defends the constraints on 
maximization entirely from the standpoint of the maximizing 
agent. He makes no reference to mutual benefits, or to fair 
optimality or to anything that would establish the constraints 
as moral behavior. “(...) constrained maximization is not a 
moral conception.” (Gauthier, 1993, 187) Constrained 
maximization provides for the possibility of morality. It 
creates a space for moral reason.  
  Crucial for Gauthier’s project is that he succeeds in 
grounding morality in rational agreement. It is essential for 
the enterprise that it should not start from any moral 
premises. But Gauthier introduces rights and entitlements 
that are not the object of any agreement right from the start. 
The core of his theory is the two assumptions mentioned 
above. Crucial is the second assumption and here the weakest 
spot is revealed: the argument for compliance. Agents will 
only be disposed to constrain themselves when they expect 
that others will do likewise. The probability that someone 
will comply depends on the probability assigned to the 
compliance of other agents. Given this condition Gauthier 
shifted the analysis from an action-oriented approach ‘what 
are the reasons for constraining oneself’ to the question ‘when 
will people be disposed to constrain oneself', which depends 
on his expectation about the behaviour of the other agents.  
  Did Gauthier succeed in grounding morality in rationality? 
Though most critics applaud his attempt in connecting 
morality and rationality, they also think that his theory is 
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fundamentally flawed. To justify morality, it won't do to 
show that behaving morally pays. One also needs to show 
that people having the disposition to constrain their pursuit 
of personal benefits do so on moral grounds, for the 
alternative explanation would be that those people act 
irrationally, if acting morally did not pay.  The contribution 
of his theory to practical affairs is thought to be very small 
indeed by some critics. In the opinion of Braybrooke, the 
technical perfection to which Gauthier has brought social 
contract theory has deprived his theory of any possibility of 
effective application. Its demands for information (for 
instance needed to establish the maximum claim for each 
agent) are too fantastic to be ever met. "The fanciest flights of 
ethical theory makes no practical discoveries, and discover no 
practice advice." (Braybrook, 1987, 764) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 




