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HUMAN RIGHTS QUARTERLY

What is Global Justice and Who 
Decides? Civil Society and Victim 
Responses to the International Criminal 
Court’s First Investigations

Marlies Glasius*

AbSTRACT

As a new institution, the International Criminal Court needs to gain legiti-
macy not just with states, but also in global civil society. This article surveys 
current debates in civil society about whether the interests of the victims 
are being served and whether justice is being done, in relation to the ICC’s 
current investigations. It will discuss the most salient sources of debate and 
controversy under four headings: perceived selectivity or even bias of the 
Court, whether ICC investigations are detrimental to peace-building efforts, 
the detachment of the Court from the lived reality of local populations and 
victims, and the issue of compensation to victims. 

INTRoDUCTIoN

The successful negotiation of the statute for an International Criminal Court 
in 1998 gave rise to some extraordinarily utopian end-of-millennium com-
ments by cosmopolitan-minded politicians, activists, and academics. UN 
Secretary-General Kofi Annan called it “a gift of hope to future generations, 
and a giant step forward in the march towards universal human rights and 

*   Marlies Glasius is a lecturer in International Relations at the Department of Politics, Univer-
sity of Amsterdam and a Visiting Fellow at the Centre for the Study of Global Governance, 
London School of Economics and Political Science. She is the author of The International 
Criminal Court: A Global Civil Society Achievement (2006) and a founding editor of the 
Global Civil Society Yearbook. Her present research interests include global civil society, 
economic and social rights, the International Criminal Court, and human security.
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the rule of law.”1 Bill Pace, coordinator of the NGO Coalition for an ICC, 
predicted that the “ICC will save millions of humans from suffering unspeak-
ably horrible and inhumane death in the coming decades.”2 Judged against 
these benchmarks, the Court was bound to fall short. Its existence has not 
spelled the end of impunity everywhere, nor has it brought solace to victims 
of human rights violations around the globe. 

Nonetheless, it is an unprecedented institution, and the actions of the 
different organs of the Court are having a social and political impact on 
the situations on which it focuses. As I have argued elsewhere, while the 
ICC could not have been established without the support of states, it is a 
creation of global civil society.3 As such, it needs to work much harder 
than national courts to gain legitimacy. In each of its early cases, it will be 
not just the suspect but also the Court itself which is on trial. This battle for 
legitimacy takes place again in the realm of global civil society. Elsewhere 
I have discussed at length the definitional debates surrounding the concept 
of global civil society, and the appropriateness of using this term in relation 
to an international legal institution such as the ICC.4 For the purposes of this 
article, the term is applied empirically: actors in global civil society include 
international and local human rights groups, tribal and religious leaders, 
victims’ organizations, lawyers, researchers, aid workers, and journalists 
who have voiced their opinions on the ICC.

This article discusses the debates currently raging amongst these ac-
tors in global civil society about whether the interests of the victims are 
being served, and whether justice is being done, in relation to the current 
indictments. The nature of these debates will provide some clues as to the 
benchmarks by which the Court’s legitimacy will be judged, and whether 
it is pursuing the politics of justice in a manner likely to win hearts and 
minds. In this early phase, it is necessarily the Office of the Prosecutor that 
takes center-stage in these considerations.

For reasons of space it focuses on Uganda, the Democratic Republic of 
Congo (DRC) and the Central African Republic (CAR), leaving out the Darfur 
investigation, which has more recently sparked similarly heated controversy 
in response to the prosecutor’s request for an arrest warrant for President 
al-Bashir on the count of genocide.5

  1. Kofi Annan, Secretary-General, United Nations, Statement at the Ceremony Celebrating 
the Adoption of the Statute of the International Criminal Court (18 July 1998), available 
at http://www.un.org/icc/speeches/718sg.htm.

  2. William R. Pace, Convenor, Statement for the World Federalist Movement on Behalf of 
the Coalition for an International Criminal Court (17 July 1998), available at http://www.
un.org/icc/speeches/n717wfm.htm.

  3. Marlies Glasius, The inTernaTional CriMinal CourT: a Global Civil soCieTy aChieveMenT 
(2006).

  4. Id. at 2–5.
  5. Alex de Waal, Sudan and the International Criminal Court: A guide to the Controversy, 

opendeMoCraCy.neT, 14 July 2008, available at http://www.opendemocracy.net/article/
sudan-and-the-international-criminal-court-a-guide-to-the-controversy. 
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In its discussion of Uganda and the DRC, this article relies on consider-
able civil society documentation and an emerging academic literature on the 
ICC investigations, with additional input from interviews with some of the 
most intensely involved international NGO staff. The discussion of the CAR, 
on which there is very little literature, is primarily based on fieldwork, in-
cluding participatory observation of meetings and semi-structured interviews 
with human rights lawyers, with victims affiliated with the national victims’ 
association Organization for Compassion and Development for Families in 
Distress, with the president of that association, and with people representing 
a wider civil society perspective such as journalists, religious leaders, and a 
retired politician. For safety reasons, the fieldwork was conducted only in 
the capital Bangui, which is also the focal point for the ICC investigation.6

The article first outlines very briefly the basic facts concerning these 
three situations. Subsequently it discusses the most salient sources of debate 
and controversy under four headings: perceived selectivity or even bias of 
the Court, whether the pursuit of justice by the Court may be detrimental 
to peace-building efforts, the detachment of the Court from the lived reality 
of local populations and victims, and the issue of compensation to victims. 
In the conclusion, it assesses the consequences of the Court’s investigations 
for civil society and victims, and the Court’s own attitudes and policies.

II. THE CURRENT CASES

A. Democratic Republic of Congo

In July 2003, one month after being sworn in, Chief Prosecutor Moreno-
Ocampo announced that he had “selected the situation in Ituri, DRC, as 
the most urgent situation to be followed.”7 In April 2004, the transitional 
Congolese government led by Joseph Kabila referred “crimes within the 
jurisdiction of the Court allegedly committed anywhere in the territory of 
the DRC” to the prosecutor.8 In March 2005, Thomas Lubanga Dyilo, leader 
of the Ituri-based Union of Congolese Patriots (UPC), was arrested by the 
Congolese authorities. The ICC prosecutor secretly requested an arrest war-
rant, and on 17 March 2006 Lubanga was transferred from a Kinshasa prison 
to The Hague. He is charged with conscription and use of child soldiers. 

  6. For a more extensive discussion of findings from the fieldwork in the Central African 
Republic, see Marlies Glasius, “We Ourselves: We Are Part of the Functioning”: The ICC, 
Victims, and Civil Society in the Central African Republic, 108 afriCan aff. 49 (2009). 

  7. Press Release, Office of the Prosecutor of the ICC (ICC OTP), Communications Received 
by the Office of the Prosecutor of the ICC (16 July 2003).

  8. Press Release, ICC OTP, Prosecutor Receives Referral of the Situation in the Democratic 
Republic of Congo (19 Apr. 2004).
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In January 2007, the pre-trial chamber decided that there was sufficient 
evidence against Lubanga to proceed with prosecution.9 However, the begin-
ning of the case was repeatedly delayed, then temporarily frozen by a stay 
of proceedings ordered by the trial chamber because the prosecutor was 
unwilling to disclose potentially exculpatory documents to the defense due 
to confidentiality agreements with his sources.10 The chamber also ordered 
Lubanga’s release, against which the prosecutor successfully applied. Since 
then, confidentiality of the documents has been lifted, and at the time of 
writing the trial has just begun.11

On 18 October 2007, a second suspect was transferred to The Hague. 
Germain Katanga is charged with murder, inhumane acts, sexual slavery, 
using child soldiers, intentionally attacking civilians, and pillage, primarily 
in relation to an attack on the village of Bogoro in Feburary 2003. In Feb-
ruary 2008, his associate Mathieu Ngudjolo Chui was arrested on similar 
charges in what is to be a combined case.12 At the time of writing, the trial 
had not yet begun. In April 2008, an arrest warrant was unsealed for Bosco 
Ntaganda, a former associate of Lubanga who subsequently became a 
commander of Laurent Nkunda’s group in North Kivu. Like Lubanga, he is 
charged with conscription and use of child soldiers.13 At the time of writing 
he had not been arrested.

b. Uganda

In January 2004, Ugandan president Museveni referred the situation in 
Northern Uganda to the ICC prosecutor.14 In July 2004, the prosecutor an-
nounced that he would proceed with an investigation,15 and in May 2005, 
he made a secret application to the pre-trial chamber for five arrest warrants. 

  9. Prosecutor v. Dyilo, Case No. ICC-01/04-01/06, Decision on the Confirmation of Charges 
153 (29 Jan. 2007).

 10. Dyilo, Decision on the Consequences of Non-disclosure of Exculpatory Materials Cov-
ered by Article 54(3)(e) Agreements and the Application to Stay the Prosecution of the 
Accused, Together with Certain Other Issues Raised at the Status Conference on 10 June 
2008 (13 June 2008).

 11. Dyilo, The Situation in Democratic Republic of the Congo (18 Nov. 2008).
 12. iCC oTp, Combined Factsheet: Situation in the Democratic Republic of the Congo, 

Germain Katanga and Mathieu Ngudjolo Chui (7 Feb. 2008).
 13. Press Release, ICC OTP, Warrant of Arrest Against Bosco Ntaganda Unsealed (29 Apr. 

2008).
 14. Press Release, ICC, President of Uganda Refers Situation Concerning the Lord’s Resistance 

Army (LRA) to the ICC (29 Jan. 2004).
 15. Press Release, ICC OTP, Prosecutor of the International Criminal Court Opens an Inves-

tigation into Northern Uganda (29 July 2004).
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In October 2005, the pre-trial chamber unsealed the warrants, deciding 
that there were sufficient safety guarantees for victims and witnesses to 
do so.16 Since then, two of the indictees have died, leaving arrest warrants 
outstanding for Joseph Kony, leader of the Lord’s Resistance Army, Vincent 
Otti, his deputy, and two other key commanders, Dominic Ongwen and 
Okot Odhiambo.17 In July 2007, peace negotiations between the Ugandan 
government and the LRA entered a new phase with the signing of an agree-
ment that foresees national legal arrangements to apply to crimes related to 
the conflict, but the LRA again abandoned the negotiations.18 At the time of 
writing, Ongwen and Odhiambo are rumoured to be willing to surrender 
to the Ugandan authorities.19 The prosecutor has so far refused to withdraw 
the arrest warrants.

C. Central African Republic

In May 2007, the prosecutor announced an investigation into atrocities com-
mitted in the CAR, focusing on the period 2002–2003 but also monitoring 
more recent violence. The situation had been referred to him by the govern-
ment in December 2004, but he awaited the decision by the country’s central 
court of appeal that it was unable to deal with the scale and complexity of 
the crimes before taking it up.20 The context of the violence the prosecutor 
is investigating is the power struggle between former President Patassé and 
then General Bozizé, who failed in a coup attempt in October 2002, fol-
lowed by a successful coup in March 2003. He was subsequently elected 
president in 2005. A year after the opening of the investigation, on 24 May 
2008, the Congolese warlord Jean-Pierre Bemba, who had engaged his troops 
on behalf of Patassé, was arrested in Belgium on an indictment focusing on 
rape, torture, and pillage,21 and later expanded to include murder.22 

 16. Situation in Uganda, Case No. ICC-02/04-01/05, Decision on the Prosecutor’s Applica-
tion for Unsealing of the Warrants of Arrest ¶ 22 (13 Oct. 2005).

 17. Situation in Uganda, Prosecutor v. Kony, Case No. ICC-02/04-01/05, Decision to Ter-
minate the Proceedings Against Raska Lukwiya (11 July 2007). Vincent Otti has almost 
certainly died after an altercation with Kony in late 2007, but at the time of writing the 
ICC has not acknowledged his death.

 18. inTernaTional Crisis Group (iCG), norThern uGanda: The road To peaCe, wiTh or WiThouT Kony, 
Africa Report No. 146 (10 Dec. 2008).

 19. Grace Matsiko, I’m Ready to Surrender – Odhiambo, The daily MoniTor (Kampala), 6 
Feb. 2009, available at http://www.monitor.co.ug/artman/publish/news/I_m_ready_to_sur-
render_-_Odhiambo_79562.shtml.

 20. iCC oTp, Background: Situation in the Central African Republic (22 May 2007).
 21. Press Release, ICC, Jean-Pierre Bemba Gombo Arrested for Crimes Allegedly Committed 

in the Central African Republic (24 May 2008).
 22. Prosecutor v. Gombo, Case No. ICC-01/05-01/08, Warrant of Arrest for Jean-Pierre Bemba 

Gombo Replacing the Warrant of Arrest Issued on 23 May 2008, ¶ 10 (10 June 2008).
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III. SELECTIVITY

This article does not discuss the limitations imposed by the statute, and the 
choices made by the prosecutor, in terms of the situations that are under 
investigation. A limitation of the statute salient to the situations the pros-
ecutor has selected is the time limit on the Court’s jurisdiction: it can only 
consider crimes committed after the ICC statute entered into force on 1 July 
2002. At the time of the ICC negotiations, the notion that the Court would 
only have a forward-looking, not a retroactive, mandate was widely agreed 
upon by states and not seriously challenged by civil society representatives.23 
However, while a timeline starting on 1 July 2002 makes perfect sense from 
the perspective of the negotiating history of the statute, from the point of 
view of the situations under investigation it seems very artificial. Sudan and 
Northern Uganda have experienced civil war for decades, the DRC for ten 
years. The CAR is perhaps still best-known for the notorious reign of Emperor 
Bokassa, and military violence against civilians has been endemic ever since. 
An arbitrary starting date of 1 July 2002 seems, to many people affected, to 
privilege certain crimes and certain suspects over others. 

In Uganda, many Acholi, the people living at the heart of the conflict 
area, date the beginning of the conflict back to 1986, when a succession 
of Northern rulers over the country were supplanted by the Southern-based 
NRA, and reprisal killings were carried out against Acholi soldiers and 
civilians.24 The Ugandan government has pursued a policy of interning the 
Acholi population in camps since 1996.25 

In the DRC, the nature of the complex civil war changed after the nego-
tiation of the Sun City agreements in 2002. Local warlords in the province 
of Ituri continued to practice ethnic cleansing while fighting over resources, 
but the involvement of the neighboring countries, Uganda and Rwanda, 
became less overt.26

 23. williaM a. sChabas, an inTroduCTion To The inTernaTional CriMinal CourT 57 (2001).
 24. TiM allen, Trial JusTiCe: The inTernaTional CriMinal CourT and The lord’s resisTanCe arMy 

29–30 (2005); Kasaija Phillip Apuuli, The ICC Arrest Warrants for the Lord’s Resistance 
Army Leaders and Peace Prospects for Northern Uganda, 4 J. inT’l CriM. JusT. 179, 181 
(2006).

 25. Adam Branch, Uganda’s Civil War and the Politics of ICC Intervention, 21 eThiCs & inT’l 
aff. 179, 181 (2007).

 26. huMan riGhTs waTCh (HRW), deMoCraTiC republiC of ConGo, iTuri: “Covered in blood” 
eThniCally TarGeTed violenCe in norTheasTern dr ConGo (July 2003); sTephanie wolTers, insT. 
for seC. sTud., siTuaTion reporT: is iTuri on The road To sTabiliTy? an updaTe on The CurrenT 
seCuriTy siTuaTion in The disTriCT (2005).
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A. SELEcTIoN of SUSpEcTS

At the time of writing, the ICC has eight arrest warrants outstanding,27 and 
four suspects in custody. Clearly there are more than eleven people in the 
world suspected of the types of crimes the ICC handles. It is hardly surpris-
ing then that the prosecutor is accused of being selective in his choice of 
suspects, but the accusations take a different form in different situations. 

In Uganda, there are just two significant parties to the conflict, the LRA 
and the army, and only one side has been served with arrest warrants. The 
LRA, as has been well-documented, has been responsible for abduction of 
children and adults, forcing boys to be child soldiers and girls into sexual 
slavery, and it has perpetrated spectacular violence against civilians including 
torture, mutilation, and killings. It is generally accepted that the army has 
killed or tortured civilians more sporadically.28 But it has been responsible 
for implementing the policy of forcing nearly two million people in the re-
gion to live in displacement camps, indirectly causing thousands of deaths 
through lack of hygiene, health services, or adequate nutrition.29 The army 
has generally failed to do anything to protect the camp-dwellers from the 
LRA and has contributed to the level of brutality in the camps. But no ICC 
indictments have been issued against any army or government figures.30 

In response to questions, the prosecutor invariably states that the inves-
tigation concerns all actors in the Northern Uganda situation and that his 
office takes into account the gravity of violations in determining whether to 
proceed. On this basis, he gave priority to the LRA leadership.31 From such 
statements, Northern Ugandans and others have drawn the inference that 
the prosecutor rates the forced displacement of hundreds of thousands as 
less grave than the killing, maltreatment, and abduction of thousands. This 
may be a sound legal judgment, but its moral justice is contested.32

In the DRC investigation on the other hand, the transfer of Thomas 
Lubanga to The Hague was initially applauded by all except fellow extremists 
of Lubanga’s own ethnic group, the Hema. In Ituri there have been many 

 27. This includes Vincent Otti, whose warrant has not been officially withdrawn although 
he is generally believed to have died.

 28. Allen, supra note 24, at 100–01.
 29. Branch, supra note 25, at 181; Allen, supra note 24, at 53–59.
 30. HRW, UpRooted And FoRgotten: ImpUnIty And HUmAn RIgHts AbUses In noRtHeRn UgAndA (Sept. 

2005).
 31. ICC OTP, Statement by the Chief Prosecutor on the Uganda Arrest Warrants, The Hague 

7 (14 Oct. 2005); Phil Clark, Law, Politics and Pragmatism: The ICC and Case Selection 
in Uganda and the Democratic Republic of Congo, in CoURtIng ConFlICt? JUstICe, peACe & 
tHe ICC In AFRICA 42 (Nicholas Waddell & Phil Clark eds., 2008).

 32. Branch, supra note 25, at 188–89; Allen, supra note 24, at 96–99.
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parties to the conflict, operating in fluid coalitions, and many perpetrators 
of heinous crimes. However, the forces of Thomas Lubanga, who operated 
from Bunia town, were particularly notorious.33

Further arrest warrants took a long time to materialize. With every pass-
ing month, the sole arrest of Lubanga began to look more peculiar against 
the backdrop of years of widespread murder, rape, kidnapping, and brutality 
in the Eastern Congo.34 Since then, other local warlords have been arrested, 
but there is an increasing sense amongst both local and international or-
ganizations that the investigations do not go high enough up the chain of 
command.35 While Lubanga is an important warlord in his own right, he 
does appear at times to have acted on orders of Uganda and Rwanda.36 
This is even more true for Katanga, who has publicly acknowledged that his 
group had contacts with and, at times, support from high-ranking officials in 
Kinshasa and Kampala.37 Iturians appear to be well aware that the conflict 
is related to the regions’ resources and that local ethnic tensions have been 
deliberately fuelled by political leaders in Kampala, Kigali, and Kinshasa.38 
Moreover, the failure to respond in a judicial way to the renewed violence 
in the adjacent Kivu provinces makes the Court seem increasingly feeble 
and irrelevant in relation to the ongoing conflict.39 The temporary stay of 
proceedings in the case of Lubanga and the order for his release shocked 
victims and caused confusion in Ituri.40

 33. aMnesTy inT’l, deMoCraTiC republiC of ConGo: iTuri, a need for proTeCTion, a ThirsT for JusTiCe 
(2003); hrw, uprooTed and forGoTTen, supra note 30; JusTiCe-plus, CyCles des violenCes en 
iTuri: la poliTique de laxisMe eT d’aTTenTisMe saCrifie des vies huMaines (2005), available at 
http://storage.paxchristi.net/AF19F05.pdf.

 34. inT’l CTr. for TransiTional JusT. (iCTJ), sensibilisaTon à la Cpi en rdC: sorTir du « profil bas » 
12 (Mar. 2007), available at http://www.ictj.org/images/content/6/3/638.pdf.

 35. Press Release, Association pour la promotion et la défense de la dignité des victimes 
(Aprodivi), Transfert A La Haye D’un Des Commandants De FRPI: Le General Germain 
Katanga (18 Oct. 2008), available at http://www.vrwg.org/Aprodivi/APRODIVI_PR_14%20
Nov%2007_fr.pdf; Désiré Baere, Encore un chef milicien congolais transféré devant 
la justice internationale, afriK.CoM, 19 Oct. 2007, available at http://www.afrik.com/
article12722.html; Press Release, Federation International des Ligues de Droits de 
l’Homme (FIDH), A Second Case Before the International Criminal Court on the Situation 
in Democratic Republic of Congo: Germain Katanga Transferred to The Hague (19 Oct. 
2007). The arrest of Jean-Pierre Bemba may do something to mitigate this complaint, 
but he has been indicted for crimes in the CAR, not in the DRC, which throws up new 
problems of selective justice.

 36. HRW, The International Criminal Court Trial of Thomas Lubanga, 23 Jan. 2009, available 
at http://www.hrw.org/en/news/2009/01/22/international-criminal-court-trial-thomas-
lubanga#_Is_Lubanga’s_UPC.

 37. Press Release, HRW, ICC/DRC: Second War Crimes Suspect to Face Justice in The Hague: 
Investigation Should Expand to Include Senior Officials in the Region (17 Oct. 2007).

 38. Radio Broadcast: Interactive Radio for Justice, Series Programs Archives: 1–20, 2005 & 
2006, transcripts 8, 14, 18, available at http://www.irfj.org/drc/RP/archives1.html.

 39. Lisa Clifford, ICC North Kivu Probe Urged, afr. rep. no. 145 (insT. for war & peaCe 
reporTinG: 29 Nov. 2007, available at http://www.iwpr.net/?p=acr&s=f&o=341009&apc_
state=henh.

 40. Press Release, Redress, War Victims in DRC Shocked at ICC Decision to Release Lubanga 
(3 July 2008); Xan Rice, Court Orders Release of Congo War Crimes Suspect Thomas
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In the CAR situation, the prosecutor has announced that he will focus 
on crimes committed around the time of the two Bozizé coup attempts, 
in October 2002 and March 2003.41 The behavior of Jean-Pierre Bemba’s 
troops, who fought on the outgoing government’s side in this period, was 
particularly atrocious and his arrest was therefore unsurprising. Other likely 
indictees include Patassé himself, the commander of his presidential guard 
Abdoulaye Miskine, and French mercenary Paul Barril.42 If the prosecutions 
stop there, it will seem like another case of prosecuting the vanquished, not 
the sitting government. But the prosecutor also indicated that he would be 
“closely monitoring” subsequent conflicts in the Northwest and Northeast of 
the country, which broke out in 200543 and ended in a fragile peace agree-
ment in 2008.44 In both of these conflicts, the burden of violations seems 
to lie overwhelmingly with the army, for which the Bozizé government is 
ultimately responsible.45 Various events in the summer of 2008 resulted in 
representations by Bozizé to the prosecutor to the effect that any prosecutions 
should refrain from endangering the peace agreement. Unlike in Uganda, 
local journalists have not taken this as a serious argument but rather as an 
“admission of guilt” from the President. The almost palpable apprehension 
betrayed by the sitting President has further laid to rest criticisms of “one-sided 
justice,” even though there have been no arrest warrants since Bemba.46

However, while civil society representatives and some of the victims sup-
port the ICC’s policy of focusing on the big fish,47 others want to see the or-
dinary soldiers directly responsible for crimes against them prosecuted.48

   Lubanga, Guardian.Co.uK, 3 July 2008, available at http://www.guardian.co.uk/world/2008/
jul/03/congo.warcrimes.

 41. iCC oTp, baCKGround: siTuaTion in The CenTral afriCan republiC (22 May 2007).
 42. See FIDH, reporT of an inTernaTional faCT-findinG Mission: forGoTTen, sTiGMaTised: The double 

sufferinG of viCTiMs of inTernaTional CriMes (Oct. 2006), for detailed evidence.
 43. ICC OTP, CenTral afriCan republiC, supra note 41.
 44. Nancy Snauwaert, Comprehensive Peace Accord Signed, huManiTarian and developMenT 

parTnership TeaM CenTral afriCan republiC, News bulletin No. 65 (16–23 June 2008), avail-
able at http://hdptcar.net/blog/2008/06/23/news-bulletin-65-16-23-june-2008/. 

 45. hrw, sTaTe of anarChy: rebellion and abuses aGainsT Civilians (14 Sept. 2007).
 46. Glasius, supra note 6, at 56.
 47. Interview, Mathias Morouba, President, Obervatoire Centrafricain des Droits de l’Homme 

(OCDH), Bangui, Cent. Afr. Rep. (14 Sept. 2007); Interview, Bernadette Sayo Nzale, 
President, Organisation pour la Compassion et le Développement des Familles en Dé-
tresse, Bangui (14 Sept. 2007); Interview 6, Female rape victim, widowed, Bangui (15 
Sept. 2007); Interview 7, Female rape victim infected with HIV/Aids, Bangui (15 Sept 
2007); Interview 9, Young female rape victim, overcome mental breakdown, Bangui (18 
Sept. 2007); Interview 13, Male rape and looting victim, Bangui (15 Sept. 2007).

 48. Interview 4, Female rape victim, Bangui (18 Sept. 2007); Interview 5, Young female 
rape victim, Bangui (15 Sept. 2007); Interview 10, Male rape victim, Bangui (15 Sept. 
2007).
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b. Selection of Crimes

In the Ugandan case, the prosecutor has indicted the suspects for a spec-
trum of “representative crimes” including murder, inhumane acts of bodily 
injury, enslavement, sexual enslavement, rape, pillage, deliberate attacks on 
civilians, and forced enlistment of child soldiers.49

By contrast, Thomas Lubanga, the first suspect who was actually taken 
into custody, has only been charged with the conscription and use of child 
soldiers.50 These narrow charges are surprising as a host of local and interna-
tional human rights groups have documented the involvement of Lubanga’s 
UPC in episodes of ethnic cleansing involving very similar crimes to those 
the Ugandan suspects have been charged with.51 Civil society groups, while 
welcoming the first ICC arrest, universally condemned the narrowness of 
the charges.52

This specific focus has had some positive and many negative reverbera-
tions. It has thrown the spotlight on a practice that has been widespread, and 
not always recognized as particularly criminal, in the conflicts in the DRC 
and the wider region. Thus in Eastern Congo, military commanders from all 
factions began to dismiss or hide child soldiers in the wake of the Lubanga 
arrest or instructed them to lie about their age.53 By contrast, a leader of 
the ARDC rebels in the northwest of the CAR was unaware in early 2007 
that the use of child soldiers was a war crime; however, upon hearing of 
the Lubanga trial he was immediately eager to get UNICEF involved in a 
demobilization scheme.54

On the other hand, Congolese people must marvel at the apparent 
priorities of international justice, putting the use of child soldiers above 
mass murder, torture, and rape as the only one deserving of immediate 
prosecution.55 More specifically, in Ituri the charges against Lubanga are 
already being interpreted as suggesting that the UPC’s other crimes are not 
very serious, or at least taken less than seriously by the international com-

 49. ICC Press Release, Warrant of Arrest Unsealed Against Five LRA Commanders (14 Oct. 
2005).

 50. Prosecutor v. Dyilo, Case No. ICC-01/04-01/06, Decision on the Confirmation of Charges, 
at 6–7 (29 Jan. 2007).

 51. aMnesTy inT’l, supra note 33; HRW, Covered in blood, supra note 26; JusTiCe-plus, supra 
note 33.

 52. See, e.g., Joint Letter from ASF, Cent. for Just. & Reconciliation, DRC Coalition for the 
ICC, FIDH, HRW, REDRESS, and the Women’s Initiative for Gender Just., to Luis Moreno 
Ocampo, Chief Prosecutor, ICC, on the Narrow Scope of the Charges Brought Against 
Mr. Lubanga (31 July 2006), available at http://www.vrwg.org/Publications/02/DRC%20
joint%20letter%20english%201-8-2006.pdf.

 53. Géraldine Mattioli & Anneke van Woudenberg, Global Catalyst for National Prosecu-
tions? The ICC in the Democratic Republic of Congo, in CourTinG ConfliCT?, supra note 
31, at 56.

 54. hrw, sTaTe of anarChy, supra note 45, at 71 n.119.
 55. ICTJ, sensibilisaTon à la Cpi, supra note 34.
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munity.56 This impression was further strengthened by the stay of proceedings 
and subsequently superseded release order. It remains to be seen whether 
the eventual trial can dislodge it. 

The second and third warrants, including much wider charges, do not 
necessarily rectify the impression made by the first case. On the contrary, the 
fact that leaders of rival Ituri factions are accused on wider charges could further 
inflame ethnic tensions by allowing the interpretation that crimes perpetrated 
by the Hema, historically the dominant ethnic group, are not as serious as 
crimes by other groups such as the Lendu.57 This may be even more sensitive 
when it comes to gender-related violence, leading to inferences concerning 
the relative honor and value of women from the different groups.58

The Women’s Initiative for Gender Justice has sought to correct the 
prosecutor’s policy by asking the judges of the Trial Chamber to instruct the 
prosecutor to widen his investigation.59 This would be a legal novelty, and 
it is doubtful that the Chamber will interpret its own authority to stretch to 
giving the prosecutor such instructions.

In the CAR, the prosecutor has announced that he will concentrate 
on gender-related crimes.60 This decision may partly be a response to the 
criticism leveled at the Lubanga case, as well as relating to the exceptional 
willingness of members of the highly mobilized victims’ group OCODEFAD 
to testify to these crimes.61 However, civil society groups are already warning 
that the prosecutor should not single this out as “the gender case.”62 Gender 
crimes have also been prevalent in the other three situations, and it would 
be an affront to victims there to portray the CAR as the unique situation 
where all the rapes took place. 

IV. pEACE VERSUS JUSTICE

The involvement of the ICC in conflict areas has revived longstanding debates 
over whether transitional societies are most in need of peace or of justice. 
These debates become all the more heated where the ICC is involved be-

 56. Interview with Karine Bonneau, Dir. of Int’l Justice, FIDH, in Paris, Fr. (6 Aug. 2007).
 57. fidh, CriMes of sexual violenCe: overCoMinG Taboos, endinG sTiGMaTisaTion, fiGhTinG iMpuniTy 

(29 Oct. 2007), available at http://www.fidh.org/IMG/pdf/Note_crimes_sexuels_EN.pdf; 
Aprodivi, supra note 35.

 58. Interview with Brigid Inder, Executive Dir., Women’s Initiative for Gender Justice, in 
London, Eng. (14 Aug. 2007).

 59. Situation in the Democratic Republic of the Congo, Prosecutor v. Dyilo, Case No. 
ICC-01/04-01/06, Request Submitted Pursuant to Rule 103(1) of the Rules of Procedure 
and Evidence for Leave to Participate as Amicus Curiae in the Article 61 Confirmation 
Proceedings (7 Sept. 2006).

 60. ICC OTP, CenTral afriCan republiC, supra note 41.
 61. Interview Sayo Nzale, supra note 47; Victim Interviews, supra notes 47, 58.
 62. FIDH, CriMes of sexual violenCe, supra note 57; Inder Interview, supra note 58.
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cause the justice solution is seen as imposed from the outside rather than 
following from a choice made by the people directly affected. In the Uganda 
case, the reaction has been particularly vehement. 

Initially, “civil society” in Northern Uganda appeared to turn almost 
unanimously against the Court’s investigation. Religious leaders, tribal lead-
ers, and international NGOs spoke against the Court for a variety of reasons, 
but the paramount argument was that the investigation would keep Joseph 
Kony and the LRA in the bush and away from the negotiating table.63 Since 
then, two research projects, one ethnographic and one quantitative, have 
adjusted this picture. They demonstrate that people in Northern Uganda 
do not necessarily see peace and justice as irreconcilable, and that at the 
very least, a sizeable minority prioritizes some form of justice over peace 
at any cost.64

Moreover, subsequent developments have somewhat placated the fierc-
est opponents. On the one hand, the prosecutor, after an unfortunate joint 
press conference with President Museveni announcing the referral, mended 
fences by personally inviting the main religious and tribal leaders to The 
Hague, giving serious attention to their concerns, and investing heavily in 
outreach activities in Northern Uganda.65 On the other hand, the LRA did 
in fact engage in the most serious peace negotiations to date66 after the 
arrest warrants were issued. Thus, the theory that arrest warrants preclude 
negotiations is no longer tenable.

In the summer of 2007, the negotiating parties concluded an “Agreement 
on Accountability and Reconciliation,”67 which is full of laudable phrases 
concerning the need to combine peace with justice. The crucial clause of 
the agreement reads: “The Parties shall promote national legal arrangements, 
consisting of formal and non formal institutions and measures for ensuring 
justice and reconciliation with respect to the conflict.”68 The Agreement 
prominently figures the possibility of utilizing forms of “traditional justice” 
to deal with past violations, an issue discussed in more detail below.69 

In relation to the peace versus justice debate, the most pessimistic assess-
ment of these developments would be that either because of or regardless of 
the ICC, peace negotiations have failed, and there has not been any form of 

 63. allen, supra note 24, at 103.
 64. Id.; phuonG phaM eT al., iCTJ and huMan riGhTs CTr., univ. of Cal., berKeley, forGoTTen 

voiCes: a populaTion-based survey on aTTiTudes abouT peaCe and JusTiCe in norThern uGanda 
(2005).

 65. iCC oTp, reporT on The aCTiviTies perforMed durinG The firsT Three years (June 2000–2006) 
(12 Sept. 2006).

 66. See ICG, supra note 18, for an analysis of the Juba peace process and its demise.
 67. Agreement on Accountability and Reconciliation, Republic of Uganda-The Lord’s Re-

sistance Army/Movement, § 2, 29 June 2007, available at http://northernuganda.usvpp.
gov/uploads/images/OGyYvXLxG4ke9KST0jh_7w/agendaitem3_296.pdf.

 68. Id. at 2.1.
 69. Id. at 5.3.
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justice, whether traditional, national, or international. On this reading, the 
ICC has wasted resources on the Uganda case, and raised the hackles of 
local civil society leaders, yet it has been unable to counter impunity and 
deliver justice to the victims of the conflict. 

However, a much more optimistic interpretation of the influence of 
the Court is also possible: regardless of whether the arrest warrants were 
an important factor in driving the LRA to the negotiating table, there is 
little doubt that it was the existence of the warrants which necessitated 
negotiations on accountability. Moreover, whether LRA leaders surrender 
or not, the arrest warrants will not be revoked unless and until there is a 
form of justice deemed sufficient by the judges of the Court.70 Finally, the 
agreement promised “the widest possible consultations” with “state institu-
tions, civil society, academia, community leaders, traditional and religious 
leaders, and victims” about accountability and reconciliation.71 Even if the 
parties’ intentions were merely to go through the motions of consultation, 
this clause has opened a real debate on these issues. Although it was not 
one of the founding intentions of the ICC to foster national debates about 
accountability and justice, this has been precisely its most tangible achieve-
ment in Uganda to date.72

In the DRC, amnesty had been a condition of the peace negotiations. 
Moreover, the national judicial system has been eroded virtually to the point 
of collapse by a decade of war.73 ICC prosecutions were therefore hailed by 
human rights advocates as the only mechanism capable of breaking through 
the general rule of impunity,74 and until the recent arrest of Jean-Pierre Be-
mba, there was no vocal civil society opposition to the Court’s investigations. 
The National Coalition for the ICC conducted a poll of approximately 2500 

 70. Int’l Bar ass’n—Human rIgHts Inst. (IBa-HrI), ICC monItorIng and outreaCH Programme: 
seCond outreaCH rePort 18 (May 2007)

 71. Agreement on Accountability and Reconciliation, supra note 67, at 2.4.
 72. See, e.g., greater n. Women’s VoICes for PeaCe netWork, ugandan Women’s Coal. for PeaCe 

and Women’s InItIatIVes for gender Just., PosItIon PaPer: VIeWs of Women from nortH and nortH 
eastern uganda on tHe PeaCe talks: meCHanIsms for aCCountaBIlIty and reConCIlIatIon (2007), 
available at http://www.iccnow.org/documents/WIGJ_ViewsOfWomenUganda_aug07.pdf; 
ugandan CoalItIon for tHe InternatIonal CrImInal Court, aPProaCHIng natIonal reConCIlIatIon In 
uganda; PersPeCtIVes on aPPlICaBle JustICe systems (2007), available at http://www.iccnow.org/
documents/ApproachingNationalReconciliationInUganda_07aug13.pdf; Press Release, 
Civil Society Organisations for Peace in Northern Uganda, Community Recommenda-
tions on Accountability and Reconciliation in Northern Uganda (Oct. 2007), available at 
http://www.csopnu.net/Community%20Recomm%20on%20Agenda%20III%20Press%20
Statement%20Oct%2007.pdf.

 73. HrW, makIng JustICe Work: restoratIon of tHe legal system In IturI, drC (2004); CoalItIon 
CongolaIse Pour la JustICe transItIonnelle, memorandum sur la sItuatIon de la JustICe en rePuBlIque 
demoCratIque du Congo (2006), available at http://storage.paxchristi.net/AF3F06.pdf. 

 74. Theodore Kasongo Kamwimbi, The DRC Elections, Reconciliation and Justice, Pam-
Bazuka neWs (27 July 2006), available at http://www.pambazuka.org/en/category/
features/36231#comments.
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people including students, parliamentarians, civil servants, politicians, NGO 
leaders, soldiers, policemen, market women, and women’s groups in five 
parts of the country just before the 2006 elections. It found that 72 percent 
supported the arrest of Lubanga, 85 percent supported further investigations, 
and only 22 percent feared this might disturb the election process, with 
similar figures in Ituri province itself.75 Even allowing for the possible bias 
of the interviewers, it is clear that only a minority believed that the ICC had 
a destabilizing influence on the fragile Congolese peace. The fact that this 
is not an important concern is further evidenced by a Bunia-based weekly 
radio program called “Interactive Radio for Justice,” where listeners ask 
questions of ICC officials. Since it began broadcasting in June 2005, many 
critical questions have been raised, but listeners have never suggested that 
the ICC investigation was a threat to peace.76

In the CAR, the issue is more hypothetical. While hostilities and alli-
ances are fluid, reconciliation between Bozizé and Patassé currently seems 
unlikely. Nor is it a priority for the Central African people. The more recent 
conflicts in the northeast and northwest, which resulted in a fragile peace 
agreement in the summer of 2008, are only tangentially related to the rivalry 
between Bozizé and Patassé. Hence, while there are differences of opinion 
between civil society figures, with religious leaders generally prioritizing 
peace, human rights defenders generally prioritizing justice, and journalists 
divided, these are not passionate controversies. Even Bernadette Sayo, the 
president of the victims’ organization, in principle favored a scenario where 
the ICC would withdraw in the case of a peace accord, provided credible 
national proceedings would take its place.77

V. DISTANT JUSTICE

A. outreach

One of the most widespread criticisms of the Court so far has concerned 
its lack of outreach to general populations in the situation countries and to 
victims in particular. In December 2005, this criticism found its way into 

 75. CoaliTion naTionale pour la Cour pénale inTernaTionale—rdC, sondaGe d’opinion: affaire 
proCureur de la Cour pénale inTernaTionale ConTre ThoMas lubanGa. résulTaTs Globaux suivis 
des resulTaTs de l’iTuri (26 May 2006), available at http://www.vrwg.org/Publications/02/
Sondage%20sur%20l’affaire%20Thomas%20Lubanga.pdf. 

 76. Interactive Radio for Justice, Series Transcripts 1–43, Bunia, DRC 2005–2008, available 
at http://www.irfj.org/drc/RP/archives1.html, and http://www.irfj.org/drc/RP/archives2.
html. 

 77. Sayo Nzale Interview, supra note 47.
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the Assembly of States that governs the ICC as an institution,78 and a Stra-
tegic Plan for Outreach of the International Criminal Court was produced, 
with the budget for outreach substantially increased.79 However, changes 
on the ground have been limited. In October 2007, a Delegation of human 
rights defenders from all four affected regions meeting with Court officials 
“[above all . . . emphasised that the Court remains too far removed from 
the field and from the concerns of affected communities. Largely absent 
from the regions where victims live, the ICC has not as yet succeeded in 
making itself known.”80

In Uganda, the prosecutor has suffered the most from this lack of out-
reach, initially reaping a storm of almost unanimous civil society opposition 
to his investigation. Since then, both the prosecutors and the other organs 
of the Court have invested a great deal of time and resources into outreach 
in Northern Uganda.81 While substantial differences of opinion remain, this 
effort does appear to have taken the sting out of the initial hostility, which 
was partly informed by a sense of having been ignored by the Court. But 
even now, the ICC has what it calls a “field office” in the capital Kampala, 
but not in the regional centre Gulu, more than three hundred kilometers 
north, let alone a permanent presence in the displacement camps. 

In the DRC, the Court has not met with the same level of hostility, but 
there has been similar disquiet over the “invisibility” of the Court. Court 
officials travel regularly to Kinshasa, but rarely to Bunia, and do not make 
public appearances.82 Local human rights NGOs in Ituri “are extremely 
perplexed at not having an interlocutor.”83

In the CAR, the Court had a chance to rectify its previous neglect of 
immediate outreach. There was ample time to learn from the mistakes made 
in earlier cases and prepare an outreach strategy, there were no substantial 
security concerns, and there was no need to choose between prioritizing an 
office in the capital or closer to the investigation, since the initial investiga-
tion focuses on violations committed in and around the capital. 

But outreach activities and the establishment of an office in Bangui 
were held up because the Court felt it needed to await the passing of a law 
regarding the status and immunities of ICC personnel by the Central Afri-

 78. Coalition for the int’l Crim. Ct., CiCC report on the fourth SeSSion of the aSSembly of StateS 
partieS, 28 nov.–3 DeC. 2005, 26–27 Jan. 2006 (28 Jan. 2006).

 79. international Criminal Court aSSembly of StateS partieS, StrategiC plan for outreaCh of the 
international Criminal Court (29 Sept. 2006).

 80. FIDH, CrimeS of Sexual violenCe, supra note 57. 
 81. ICC Outreach Section, Uganda, Press Releases and Calendar of Activities, available at 

http://www.icc-cpi.int/outreach/o_uganda/ou_pr.html, www.icc-cpi.int/outreach/o_ugan-
da/ou_calendar.html.

 82. ICTJ, SenSibiliSaton à la Cpi, supra note 34.
 83. Id. at 15 (author’s translation).
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can parliament.84 Victims and their sympathizers were extremely impatient 
for the establishment of such an office.85 Again, they expressed the need 
for an interlocutor. In the words of a victim: “First we need to touch the 
ICC, to touch its representative here.”86 The ICC office was finally opened 
in October 2007, and a series of workshops for journalists, lawyers, victim 
groups, women’s groups, and religious leaders was organized in early 2008. 
But by the outreach section’s own admission, outreach remained “limited 
and sporadic” throughout 2008, as no permanent staff had been found to 
man the office.87 

The people living in the Court’s areas of involvement are generally unfa-
miliar with the Court, traumatized by conflicts with the civilian population as 
their main target, and acquainted only with their own largely dysfunctional 
legal system. They cannot be expected to comprehend the ICC’s intentions, 
procedures, and limitations without an extensive effort to have these ex-
plained to them. Moreover, as Mariana Pena of FIDH puts it “the time after 
the announcement of the investigation is actually critical because people 
start talking about the Court, and all sorts of rumors are created, and then 
it becomes much more difficult, you are not just informing, but also having 
to counter all the misperceptions.”88

In the absence of sufficient outreach by the ICC itself, various inter-
national and local NGOs have taken it upon themselves to do their own 
outreach, informing local populations about the investigations of the Court 
and more particularly about the legal possibility of participating in Court 
procedure in an independent capacity as victims.89 The Court has indicated 
its inclination to work with and through different types of civil society 
groups.90 This kind of collaboration increases the Court’s capacity at no 
cost to itself, but it does raise issues about independence on both sides. It 
can put the NGOs in question in an awkward position, as they are in effect 
representing the Court to the affected population. On the other hand, as 

 84. Morouba Interview, supra note 47; Sayo Nzale Interview, supra note 47.
 85. Morouba Interview, supra note 47; Sayo Nzale Interview, supra note 47; Interview with 

Angele Kinouani, Dir., Human Rights Section, United Nations Mission in Central African 
Republic (BONUCA), in Bangui, Central African Republic (19 Sept. 2007); Interview 1, 
Elderly male rape victim, lost wife and two children, in Bangui (15 Sept. 2007); Interview 
2, Male rape and mutilation victim, in Bangui (15 Sept. 2008); Interview 13, supra note 
47.

 86. Interview 1, supra note 85.
 87. iCC outreaCh SeCtion, iCC outreaCh report 2008, at 61 (2008).
 88. Interview, Mariana Pena, Permanent Representative of the Federation Internationale des 

Ligues de Droits de l’Homme (FIDH) to the International Criminal Court, The Hague 
(17 Aug. 2007).

 89. See, e.g., ICTJ, SenSibiliSaton à la Cpi, supra note 34, at 19–20; IBA-HRI, supra note 70; 
faith anD ethiCS network for the iCC (feniCC), afriCan faith-baSeD CommunitieS: aDvanCing 
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Human Rights Watch has pointed out, “[t]argeting elite groups is important, 
but such groups may have interests that affect how they relay information to 
others. This can make them inappropriate intermediaries between the ICC 
and the general public.”91 

b. pace

While the physical distance of the Court from the affected populations is 
generally recognized as a problem, less attention is given to the amount of 
time the procedures of the Court take. In Uganda, discussions about timing 
of the prosecutor’s actions always take place in the context of the peace 
process. In late 2005, when there were no credible peace negotiations, Tim 
Allen argued that “for the ICC, the clock is now ticking,” both to make ar-
rests and to issue warrants against army officers.92 In 2007, in the context of 
ongoing negotiations, the lack of progress on the Uganda file appeared more 
permissible. But after the LRA abandoned the negotiating table, the ICC’s 
inability to make arrests once again put its credibility under pressure.

In the DRC, the glacial pace at which the Court moves has been a major 
source of anxiety and disappointment for civil society figures and victims.93 
Five years have passed since the opening of the investigation and the first 
substantial trial has only just begun. Justice undoubtedly always appears 
slow to victims, but time is more pressing when the average life expectancy 
is about forty-three and HIV infection rates are very high. 

In the CAR, the timetable is in fact four years behind that of Uganda and 
the DRC: the crimes under investigation date from 2002 to 2003, but the 
investigation was only opened in 2007. Victims were pleasantly surprised 
at the announcement, but now they almost universally point at speedy trials 
as a priority concern.94 In the words of one victim: 

With regards to the trial’s delay, we are really not pleased . . . the length of the 
trial, it really impedes us. It brings us handicaps into our lives. Related to what 
we lived, we lost our high spirits, we lost many things in our lives so we are 
reduced, we became destitute and we want justice to be done immediately.95 

 91. hrw, MeMoranduM for The fifTh session of The asseMbly of sTaTes parTies To The iCC 11 (Nov. 
2006).

 92. allen, supra note 24, at 195.
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These hopes are likely to be disappointed. The prosecutor has done well 
to make a high-profile arrest exactly one year after opening the investigation, 
but it has since taken eight months just to get to confirmation of charges 
hearings, and now the judges have instructed the prosecuter to amend the 
charges which is bound to further delay the trial. Even when the trial goes 
ahead, it remains to be seen whether the prosecutor can successfully link 
a high-level official to rape charges.

C. Complementarity in Practice

One of the most important tenets of the statute of the ICC is complementar-
ity: the ICC only steps in when it is needed, namely when the local judicial 
authorities are either unable or unwilling to prosecute cases.96 Since the Court 
has actually come into action, it has also acquired a more specific mean-
ing: even within the situation countries the prosecutor will only prosecute 
“those with the greatest responsibility” for the crimes within the jurisdiction 
of the Court.97 All others are the concern of the local judicial system. Hu-
man rights organizations and legal experts have hastened to confirm this 
view in order to temper expectations: the ICC cannot be expected to tackle 
impunity single-handedly; the bulk of lower profile cases will have to be 
handled at the national level.98 But these theoretical pronouncements have 
little bearing on the realities in the situation countries. 

In Uganda, since 2000, a law has offered amnesty to all LRA members 
who would give themselves up. The implementation of the law has been 
messy, but it has prompted thousands of combatants to come out of the 
bush.99 While this law had strong support from local civil society figures, 
and indeed was the product of their lobbying,100 it clearly shows that the 
ICC prosecutions are not embedded in a complementarity regime handling 
smaller cases. Similarly, on the government side, there have been no signifi-
cant prosecutions of military officials for human rights abuses.101

In the DRC, most former warlords have been integrated into the national 
army, including some notorious perpetrators of violations who have been 
rewarded with promotions to colonel or even general. Some, most notori-
ously Laurent Nkunda in the Kivu provinces, have continued to fight.102 More 
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generally, there are not enough judges, they are underpaid or not paid at all, 
and government officials have wide discretionary powers.103 Even the court 
in Bunia, Ituri, which thanks to a substantial investment by the European 
Union is functioning better than others, does not have the clout to try war 
criminals.104 In this climate, the notion of complementarity between the ICC 
handling only the top cases and the national system prosecuting all others 
is again primarily theoretical. 

In the CAR, members of the army, and in particular the presidential 
guard, are held responsible for numerous crimes, including manslaughter, 
torture, rape, and in particular the burning of houses both during the 2003 
coup and in the current conflicts.105 Nor have the national courts taken up 
the politically less sensitive task of prosecuting lower level perpetrators of 
violations who were on the side of President Patassé.106 Again, complemen-
tarity is more illusory than real.

D. International v. Traditional Justice

The limitations of the ICC, both in terms of its nature (abstract and far away) 
and its capacity, have given rise to a discussion as to how it relates not just to 
national judicial systems, but also to “traditional,” community level justice. 
This discussion has particularly come to the fore in the Ugandan case. Tribal 
and religious leaders there have, with international support, been promoting 
such solutions for years.107 In the case of religious leaders, it sits well with 
the Christian tenet of reconciliation—although there are strong differences 
of opinion within the churches about the relation between international and 
traditional justice.108 

Tim Allen has critiqued this enthusiasm for traditional justice, pointing 
out that the crimes committed by the LRA have no parallel in traditional 
community level arguments and that the rituals invoked were never intended 
to fulfill such a role. He argues that the rituals now proposed are not really 
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traditional at all, but rather a reinvention of tradition.109 Phil Clark, basing 
himself on the gacaca courts set up by the Rwandan government in response 
to the genocide, has in turn argued that there is nothing wrong with such 
a reworking of tradition, provided it meets local needs.110 Human rights 
organizations like Human Rights Watch, on the other hand, have argued 
that they do not disapprove of traditional justice in principle, provided that 
it meets international standards of justice. Such standards, the organization 
contends on the basis of a survey of different national (but not traditional) 
justice systems, would necessarily involve long prison sentences for the 
worst offenders.111 

In the DRC there has not been any extensive advocacy for the advance-
ment of traditional justice over international justice. Instead, local human 
rights groups, international human rights organizations, and aid organiza-
tions agree on the problematic nature of traditional justice from human 
rights and gender perspectives.112 In the CAR, traditional justice does not 
currently play a part in discussions on how to deal with war crimes and 
crimes against humanity, but since the national judicial system is equally 
insufficient in providing access to justice, particularly outside the capital, 
the same discussion may be had in the future.

VI. CoMpENSATIoN

All the areas in which the ICC currently works are characterized by im-
mense poverty, to the point where food security is a serious concern for 
large swathes of the population. The limited information available suggests 
that the priorities of victims in these situations are marked by a paradox. 

On the one hand, a thirst for justice clearly dominates the interest vic-
tims take in the ICC cases. In Uganda for instance, in response to a survey 
amongst the conflict-affected population asking “What would you like to 
see happen to those LRA leaders who are responsible for violations?,” only 
1 percent responded “compensate victims.”113 In the DRC too, according 

109. allen, supra note 24, at 160–68.
110. Phil Clark, Hybridity, Holism and “Traditional” Justice: The Case of the Gacaca Courts 

in Post-Genocide Rwanda, 39 Geo. wash. inT’l l. rev. 765 (2007).
111. hrw, benChMarKs for assessinG possible naTional alTernaTives To inTernaTional CriMinal CourT 

Cases aGainsT lra leaders: a huMan riGhTs waTCh MeMoranduM (May 2007).
112. fidh, deMoCraTiC republiC of ConGo: JusTiCe is overlooKed by The TransiTion 17 (June 2004); 

ChrisTian aCTion for The aboliTion of TorTure, sud-Kivu branCh, easTern provinCe of The deMo-
CraTiC republiC of ConGo, CusToMary CourTs in The ConGolese JudiCiary sysTeM: a reforM for 
beTTer adMinisTraTion of JusTiCe (Sept. 2006), available at http://www.afrimap.org/english/
images/paper/Customary_Jurisdictions_DRCongo_EN.pdf; aCTion aid, MonuC: ddrrr, 
ddr, MiliTary and rule of law reforM-reduCinG violenCe aGainsT woMen: reCoMMendaTions 
for ChanGe 19 (Oct. 2006).

113. phuonG phaM eT al., supra note 64, at 26. 



Vol. 31516 HUMAN RIGHTS QUARTERLY

to one of the lawyers representing victims in the Lubanga case, “[f]or my 
limited experience, the first thing victims of crimes against humanity and 
war crimes want is generally not compensation, but justice.”114 In the CAR, 
victims sometimes had difficulty understanding terms like “compensation” 
or damages, but one responded vehemently to the question whether she 
expected compensation: “Justice must be done. Justice must be done. Be-
cause it’s true, poverty is here. But if there is no justice and the Criminal 
Court only brings us financial means, but we are still together with them 
[the perpetrators] what will we do with all these things?”115

On the other hand, victims in all these situations quite literally struggle 
to survive, and they do expect the Court to assist them in that struggle—
they just do not think of this in terms of compensation for past wrongs. In 
the same survey in Uganda, in response to the question, “What are your 
most immediate needs and concerns?,” 33 percent of respondents answered 
food and another 11 percent cited health and education.116 In response to 
the question, “What should be done for the victims in Northern Uganda?,” 
a majority did mention compensation, but most defined this in terms of 
food aid.117

In the CAR, while emphasizing their hopes for justice, nearly all victims 
interviewed also expressed a desperate need for food aid, medication, enrol-
ment of children in school, and income-generating schemes. They appeared 
to expect that, once an ICC office was opened in Bangui, the Court could 
begin to provide them with such necessities.118 In this, they are likely to 
be disappointed. It is very unlikely that the organs of the Court itself will 
authorize financial help to victims unless their testimonies are crucial to 
the case. 

However, a sister organization to the Court has come into being: the Trust 
Fund for Victims. In the future, the Fund may disburse assets of convicted 
suspects, but it currently relies on voluntary contributions and holds about 
e3 million at present. The Fund’s director was only appointed in 2007, so 
it has not been operating for very long, and, like the Court itself, it largely 
needs to invent its own rules of engagement.119 
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A positive development is that the Fund does not, as originally envisaged, 
have to wait for convictions to become involved. It can operate as soon as 
an investigation into a particular situation is announced.120 The difficulty the 
Fund has, in these desperately poor environments, where it is not necessarily 
clear-cut who is a victim and who is not, is to think through how it differs 
from normal development actors. On the one hand, the executive director 
is disinclined to become involved in food aid, medical aid, or school enrol-
ment, characterizing these as development problems, not victim problems, 
even when the victims themselves identify them as priorities. On the other 
hand, while some of the awards made to date are specific to victimhood, 
such as plastic surgery for victims of facial mutilation in Uganda, other 
awards including microcredit schemes and seeds-for-work schemes are 
typical development projects.121 Such schemes would appear less appropri-
ate to victims who have a right to reparation. It is too early to assess the 
work of the Fund, but its role may be crucial in closing the gap between 
expectations of victims, who typically have both an urgent psychological 
need for justice and an urgent material need for support, and what the ICC 
itself can offer them.

VII. ConClusIon

A. Impacts on Civil society and Victims

Despite the barrage of criticisms that have been outlined in these pages, there 
is no doubt that the actions of the ICC, and more specifically its prosecu-
tor, are having certain positive socio-political effects in the situations under 
investigation, and perhaps even beyond.

First, it is clear that the idea of achieving justice through international 
trial and punishment of perpetrators of massive crimes is not too abstract or 
too remote from the experiences of victims to be understood and appreci-
ated by them. Both secondary sources in Uganda and the DRC and primary 
research for this article in the CAR suggest that victims have a distinct and 
sometimes passionate interest in the doings of the Court. It is of course 
doubtful how this interest will be sustained in the face of very few, very 
slow trials, or no arrests at all.

Second, in all the situations, the ICC has had the unintended effect of 
opening debates in local civil society that might otherwise have remained 
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closed. In the Ugandan case, while it remains uncertain to what extent there 
will actually be accountability for past crimes on either side of the conflict, 
the ICC involvement has opened the space for local and national debates 
about desirable forms of accountability. In the DRC, the use of children in 
war has been put on the agenda. In the CAR, while the taboo on discuss-
ing rape was broken by the country’s most active victims’ association, its 
cause was further publicized and legitimized by the ICC’s focus on sexual 
violence.122

Finally, while further research needs to be done in this area, anecdotal 
evidence suggests that the investigations of the ICC may be having some 
effect on the behavior of would-be perpetrators of war crimes and crimes 
against humanity, in particular African warlords. However, this effect may 
wane if the ICC continues to be unable to serve its arrest warrants in Uganda 
and Sudan. 

b. Capacity Constraints

The ICC is a very small and very young institution. With a staff of a few hun-
dred, it is reliant on the goodwill of states and civil society organizations for 
all aspects of its operations: its budget, executing arrest warrants, conducting 
outreach, tracing evidence, and finding witnesses willing to testify. 

To anyone who is not a legal professional, the number of arrest warrants 
after five years of investigation does seem very small, and the investiga-
tions and trials seem to be proceeding extremely slowly. The organs of the 
Court need to make much more of an effort to admit and explain from the 
outset of an investigation that arrests will be few and that any convictions 
will take many years to achieve. Equally, instead of invoking the fiction of 
complementarity when it comes to all the perpetrators it cannot try, they 
need to admit that the Court does not have the capacity to reform societies 
where the rule of law has been absent. Finally, it needs to be frank with 
victims, including potentially valuable witnesses, about its lack of capacity 
to provide financial support, whilst pointing to the Victims’ Trust Fund as a 
possible alternative source of relief. 

The problem with all this, of course, is that outreach activities suffer from 
capacity constraints like everything else. Even with an increased budget and 
a very different mindset, adequately informing the population of the DRC, 
with its mainly rural, largely illiterate population of 65 million, astounding 
linguistic diversity, and impassable roads, will always be beyond the Court’s 
outreach capabilities. It will need to focus on priority regions and seek 
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strategic intermediaries. But one of the main messages must be a candid 
avowal of its own inadequacies. In fairness to victims, it is only after such 
a disclaimer that the functionaries of the Court should begin to explain that 
in very occasional circumstances it may be able to reward their patience 
and deliver a blow to impunity and a sense of justice done.

C. Attitudes and policies

As stated at the outset, the ICC, unlike domestic courts, needs to establish 
its legitimacy. The prosecutor’s actions are particularly crucial in this re-
spect. On one level, the first prosecutor of the ICC, Luis Moreno-Ocampo, 
appears to be well aware of this. He has avoided controversial investiga-
tions in Afghanistan or against British soldiers in Iraq. Moreover, against 
expectations, he has not yet opened a single investigation on his own 
authority, an authority civil society groups fought hard to establish. (This 
is not to say his so-called proprio motu powers are irrelevant—the pos-
sibility of an unreferred investigation may help convince a government to 
take the more gracious route of referral instead.) None of his early actions 
could cause his legitimacy to be called into question by governments, be 
they African or Western. The arrest warrant for Omar Al-Bashir is the first 
that strikes at the heart of a sitting government. Still, this is the government 
of Sudan, an international pariah state against which the Security Council 
ordered an investigation.123 In his prudential considerations, the prosecutor 
has interpreted the legitimacy of the Court primarily in terms of realpolitik, 
as emanating from powerful states. As this article has suggested, he has 
not worked as hard to seek legitimacy within civil society. As a result, the 
prosecutor has been seen as biased by the conflict-afflicted population in 
Northern Uganda, and as timid and negligent by human rights activists in 
the DRC. 

On the basis of his current indictments he could even be accused of ex-
ercising victor’s justice, the precise accusation the ICC, by being a permanent 
and universal institution, was supposed to avoid. In more academic terms, 
he could be accused of being an instrument of “global governmentality.”124 
He has helped governments, including some that are none too friendly 
to human rights, to constrain rebels and rogue states under the banner of 
international law. 
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It is not only the indictments thus far, which are after all only a handful, 
that have contributed to the impression that the prosecutor serves govern-
ments and not civil society or victims. From the outset, the activities of the 
organs of the Court, not just the prosecutor, have been characterized by what 
one commentator has called an “aloof and secretive demeanor.”125 Most 
victims have not seen much of the Court at all. Field offices are established 
in capitals and do not foster relations with local civil society groups. Visits 
and even announcements by high officials to situation countries are rare, 
and outreach activities, though expanding, are meager. It seems unlikely 
that this is the result of a deliberate policy of snubbing local civil society 
groups and victims. More probably, it is simply unfamiliar territory to the 
Court’s officials. In domestic courts, publicity and outreach would not be 
part of their job description. The law has its own jargon and procedures 
in which victims, witnesses, and bystanders are to some extent reduced to 
abstractions. Discussing the rationale and merits of one’s actions might even 
be considered as breaching the ethos of impartiality.

However, after widespread criticism of the lack of outreach, and particu-
larly after the (for the Court) unexpected initial hostility to the investigation 
in Northern Uganda, there has been a recognition of the shortcomings in 
this respect. The Court now has both the will and the budget to address 
them. At present, outreach is still the domain of fairly low-level person-
nel, and the “shift towards the conception of outreach as a participatory 
dialogue rather than simple information provision” pleaded for by the Inter-
national Bar Association will not happen overnight.126 But it must occur if 
the ICC is to establish its legitimacy with those who are supposed to be its 
beneficiaries—victims and their champions in civil society. In this respect, 
the mission statement of the Special Court in Sierra Leone may be an inspi-
ration. The outreach section defined its core aim as acting “as a catalyst for 
informed and reasoned dialogue about the Special Court and transitional 
justice.”127 With such a horizon, reaching beyond legal preoccupations, the 
ICC could hope to make its form of justice meaningful both for victims and 
for civil society.
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